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127.  Proceedings  on  the  Habeas  Corpus,  brouglit  by  Sir  Thomas 
Darnel,  Sir  John  Corbet,  Sir  Walter  Earl,  Sil-  John  Hevening- 
-  ham,  and  Sir  Edmund  Hampden,  at  the  King's-bench,  in  West- 
minster-halt :  3  Charles  1.  a.  d.  i627  :  Together  with  the 
Proceedings  in  Parliament,  relating  to  the  Liberty  of  the 
Subject  :  a.  d.   1628  and  1629. 


The  kiog  b^Ting  deprived  himself  of  chc  pros- 
pect  of  all  pnrltatnentfiry  Aids,  by  dissolving 
the  parliament,  and  yet  resolving  to  prosecute 
the  war;  it  \vas  necessary  to  project  all  pos- 
sible ways  and  means  of  raising  money ;  to 
which  end  letters  were  sent  to  the  Lords  Lieu- 
tenants of  the  counties,  to  return  the  names  of 
the  persons  of  ability,  and  wiiat  sums  they  could 
spare;  and  the  Comptroller  of  the  king's 
Household  issued  forth  letters  in  the  king's 
name,  under  the  privy  seal,  to  several  persons 
letumed  for  the  Loan-money;  some  were  as- 
sessed SO/,  some  15,  and  others  10/.  and  Com- 
mi^ioners  were  appointed  with  private  instruc- 
tions how  to  behave  themselves  in  this  affair, 
and  divers  lords  of  the  council  were  appointed 
to  repair  into  ijieir  curunties  to  advance  the 
Loan*.  Collectors  were  also  appointed  to  pay 
into  the  exchequer  the  sums  received,  and  to 


♦  "  Sir  Randolf  Crew  shewing  no  zeal  for 
the  advancement  of  the  Loan  was  then  removed 
from  his  place  of  Lord  Chief- Justice,  and  sir 
Nicholas  Hyde  succeeded  in  his  room :  a  per-* 
son  who,  for  his  parts  and  abilities^  was  thought 
worthy  of  that  preferment;  yet  nevertheless 
came  to  the  same  with  a  prejudice,  coming  in 
the  place  of  one  so  well- beloved  and  so  sud- 
denly removed."  1  Kusb worth,  420. — Croke 
(Giarles)  p.  52.  "  Mem.  upon  Friday  the  10th 
of  Nov.  sir  Randolf  Crew,  Chief  Justice  of  the 
King's  Bench,  was  discliai^ed  of  that  place,  by 
writ  under  the  great  seal,  for  some  cause  of  dis- 
pleasure conceived  against  him;  but  for  what, 
was  not  generally  known,^ 
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return  the  names  of  such  as  refused,  or  dis^ 
covered  a  disposition  to  delay  the  payment  oi 
the  sums  imposed.  This  assessment  of  the 
general-Loan  did  not  pass  currently  with  the 
people,  for  divers  persons  refused  to  subscribe 
or  lend  at  the  rate  proposed;  the  pon-sub* 
scribers  of  high  runk  in  all  counties  were  bound 
over  by  recognizances  to  tender  their  appear- 
ance ar  the  Council-board,  and  performed  the 
same  accordingly,  and  divers  of  them  committed 
to  prison:  which  caused  great  murmunng. 
But  amongst  those  many  gentlemen  who  wer« 
imprisoned  throughout  England,  for  refusing 
to  lend  upon  the  Commission  of  Loans,  only 
five  of  them  brought  their  Habeas  Corpus,  viz. 
sir  Thomas  Darnel,  sir  John  Corbet,  sir  Walter 
Earl,  sir  John  lieveningham,  and  sir  Edmund 
Hampden. 

ARGUMENTS 
UPON  THE  HABEAS  CORPUS. 
Sir.TiiOMAS  Darnel  his  case.  Mich.  3  Caroli. 
Banco  Regis. 
Sir  Thomas  Darnel,  baronet,  being  impHsoni 
ed  in  the  Fleet,  by  virtue  of  a  warrant  signed 
by  the  king's  Attorney  General,  upon  tl>e  3rd 
of  November,  by  serjeant  Brampton,  his  as- 
signed council,  moved  the  justices  of  the  King's 
Bench  lo  grant  him  a  Writ  of  Habeas  Corpus 
cum  cauta  ;  directed  to  the  Warden  of  the  Fleet, 
to  shew  that  court  the  cause  of  his  imprison- 
ment, that  therenpon  they  might  determine 
whether  bis  restraint  were  legal  or  illegal;  nnd 
it  was  granted  by  the  court  returnable  1  horsday 
following  the  8tb  of  November. 
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On  Ttiuisday,  sir  Thomas  Darnel  expected 
that  his  Writ  sh'iuld  be  rctorned,  but  il  was 
delayed;  anJ  it  was  moved  that  the  return 
shou'lfl  k)e  'in  Saturday,  the  10th  of  November, 
whj'h  made  sir  Thomas  the  more  remiss  in 
suing  out  an  Atias  upon  his  Habeas  Corpos. 

On  Saturday  the  Writ  was  not  returned,  and 
theiruuoii  the  kmg's  Attoruev  Oenend  gave 
or  it  r  ror  an  alias  upon  the  Habeas  Corpus  for 
sir  riiomas  Darnel,  returnable  upon  Thursday 
ni'iriufii!  the  I5tu  of  Nov.;  by  virtue  of  which 
W-  It,  I  he  warden  of  the  Fleet  brings  sir  Thomas 
Dimcrl  to  the  King*s  Bench,  and  retumeth  as 
folio wi:th : 

Ereculio  istius  Brevitpacei  inquamm  tchedula 

anneiut*  huk  brcvi. 

The  return  was  ihis  : 

'  Ei!o  Heiiric  >»  Liloe  'uiles  guardianus prisons 

'  do'itini  re^iis  de  le  Fiert  serenis&itno  domino 

*  repi  certifier  qnod  die*.  I  h  ime  'Daniel  ba- 
'  ruiiet'  (Irtentus  est  in   pris«>na  prxdict*   sub 

*  cu&to  :ia  mea  viriute  caju*>d:iin  .warranti  duo* 

*  rum  de  privato  consiiio  mihi  directi,  cujus 

*  lecor  st-quitur  in  hjs  verhis,  vii. 

*  Wherea*  heiedifore  ibf  body  of  sir  Th^kmas 

*  Darnel  htuh  been  comrjiiled  lo  yt>ur  custody, 

*  tiiese  are  to  require  you  still  to  cuntiir  e  him  ; 
'  and  to  let  you  knot»  that  be  was  and  is  com- 
'  muted  hy  the  special  command  of  his  ma- 
*j**sty,  &c*.* 

El  hmc  €st  cauid  dftentionit  predict*  Thoaut 
Darnel, 

Serj.  Brarmton.  May  i(  please  your  lord- 
ship, 1  di(J  U'lt  rxpect  this  cau«»e  at  this  time, 
nei.iier  did  I  liear  of  it  tmtil  I  came  now  int<i 
tlie  Hall;  and  t^ierefore  X  shall  now  humbly 
sliev«  yo'ti  tvhat  my  client  hath  informed  me 
sin  re  ray  dining  hither.  I  understand  by  him 
that  h(r  »  xp(  cted  not  his  coming  to  this  place 
to  day;  tlie  Writ  by  which  he  was  brought 
)iither  Mits  not  moved  for  by  him,  but  was  pro- 
cuie  i  without  his  privity;  and  seeing  his  case 
is  so,  and  that  he  perceives  the  cause  of  liis 
coming,  which  before  he  knew  not,  his  motion 
to  your  lordship  is,  that  you  would  he  pleased 
to  1<  t  him  have  the  i  opy  of  the  return,  and 
file  hiiM  time  to  «>peiik  unto  it,  aod  that  this 
Writ  being  not  st  ut  out  by  his  procurement, 
may  iiot  »/e  filed. 

Attoincy  General  Heath.  My  lords,  it  is 
true  that  this  i;enilrman,  sir  *1  homas  I>amel, 
bring  impriscmed  in  the  Fleet,  did  heretofore 
move  yiiur  lord^^hips  for  a  Habeas  Corpus,  &c. 
and  it  wasgnuired  him :  and  his  majesty  being 
madr  acqu'iiot'd  iherewith,  was  very  willing 
thrit  he  and  ad  his  people  might  liave  equal 
justice ;  and  « hen  they  <lesire  tiiat  which 
s<-efus  to  accord  with  the  rules  of  the  law,  they 
should  have  it.  Bat  ii  fell  out  so,  that  on  the 
fKiy  when  the  Wni  should  iiave  been  returned, 
tlt<  Warden  o(  tlie  Fleet  did  not  return  it,  as 
ir  Mas  ia>  duty  to  have  d^ne;  he  did  forbear 
to  do  It  upoti  a  CMDro:inHtiienfy  because  it  was 
eonctiied,  ther^  being  five  at  that  lime  to 
ap(  tar,  the  Court  would  hare  lieen  straitened 
iat  want  ol'  time :  but  I  imagined  that  these 


gentlemen  who  did  desire  the  Writ  before 
should  have  ag^  been  earnest  to  renew  them, 
which  it  seems  they  did  not.  This  Habeas 
Corpus  was  senr  out  by  special  command,  be- 
caose  these  gentlemen  gave  out  in  speeches, 
jind  in  particular  this  gentleman;  That  they  did 
wonder  why  they  should  be  hindered  irom 
Tiialy  and  what  should  be  the  reason  their 
Writs  ifiere  not  returned  t  nay,  hrs  majesty  did 
tell  me,  that  they  reported  that  the  king  did 
deny  them  the  course  of  justice,  and  therefore 
he  commanded  me  to  renew  the  Writ,  wliich  I 
did,  and  tiiink  I  may  do  it  ex  officio. 

Sir  Tho.  DameC  My  lurdb,  I  knew  not 
until  now^  but  that  I^  was  committed  by  Mr. 
Attorney's  Wamnt  only,  and  Utereupon  I  did 
desire  a  Habeas  Corpus  at  the  bar,  vvhich  ycu 
were  pleased  to  grant  me ;  but  uow  I  under- 
stand that  my  restmint  is  by  another  means, 
and  therefore  I  shall  crave  leave  to  have  some 
time  to  speak  to  it.  And  as  for  the  words 
alledged  against  me,  as  iP£  had  spoken  them, 
I  humbly  pray  they  may  be  no  disparagement 
to  my  cause,  for  I  do  patiently  refer  myself  to 
your  grave  censures,  as  being  accused  of  a  &ct 
whereof  I  am  no  ways  guilty. 

Hj;Je  (L.  C.  Justice.)  You  give  a  temperate 
and  fair  answer ;  and  now  you  may  perceive 
the  upright  and  sincere  proceedings  that  have 
been  in  this  business.  You  did  no  sooner 
petition  to  have  counsel  assigned  you,  but  you 
had  it  grunted  to  you,  for  indeed  we  cannot 
deny  it;  and  I  know  not  but  that  any  counsel 
might  liave  moved  for  you,  without  liaving 
been  assigned  for  you,  and  yet  have  had  no 
blame ;  for  it  is  the  king's  pleasure  his  laws 
should  take  place  and  be  executed,  and  there- 
fore do  we  sit  here.  When  you  made  a  motion 
for  a  HabeasCorpus,  that  was  likewbe  granted; 
whether  the  commitment  be  by  the  kine  or 
others,  this  Court  is  a  place  where  the  ung 
doth  sit  in  person,  and  we  have  power  to  exa- 
mine it;  and  if  it  appears  that  any  man  hath 
injury  or  wrong  by  his  imprisonment,  we  have 
power  to  deliver  and  discnaige  him  ;  if  other- 
wise, he  is  to  be  remanded  by  us  to  prison 
again.  Now  it  seems  you  are  not  ready  to 
speak  to  this  return  ;  if  you  desire  a  forther 
day,  we  ought  to  grant  it. 
'  5ir  T.  Domel.  My  lords,  I  humbly  desire  it. 

L.  C.J.  I  know  no  cause  why  it  should  bt 
denied. 

Sen.  BrwnstM.  My  lords,  we  shall  desire 
the  Writ  may  not  be  filed,  and  that  we  may 
have  a  copy  of  the  return* 

An.  Ceu,  You  cannot  deny  the  filing  of  the 
Writ,  if  you'desire  to  have  a  copy  of  the  return. 

L.  C:  J.  Although  you  be  remanded  at  this 
time  to  prison,  because  you  are  not  ready  to 
speak  to  the  retom*  we  can  adjourn  you  to  a 
new  day  upon  the  Writ,  and  so  you  may  pee- 
oare  yooiseif ;  bat  if  you  will  not  have  this 
bled,  there  must  go  out  a  new  Habeas  Carpusy 
and  thereupon  must  be  another  return. 

8efy,  BromitoH,  My  lord,  we  desire  some 
time,  that  we  may  be  advised  whether  we  may 
proceed  or  not. 
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X.  C.  /.  Will  yoQ  subout  jfonnalf  to  the 
iiig? 

^r  r.  DameL  Mj  lord,  I  desire  some  time 
to  advise  of  mj  proceedingn ;  I  have  moved 
many  men,  and  offered  to  retain  them  of  mj 
eouosel ;  bat  they  refuse  me,  and  I  can  get 
none  to  be  of  counsel  with  me  without  jfour 
■sustance. 

£.  C  /.  You  shall  have  what  counsel  as- 
s^ed  jou  will  have  or  desire ;  for  no  offence 
will  be  taken  agsijist  anjr  man  that  shall  advise 
JOU  in  jour  proceedings  in  law. 

AU,  Gem.  I  will  pass  my  word,  thejr  that 
do  advise  you,  shall  have  no  offence  taken 
again^i  them  tor  it ;  and  I  shall  ^ive  consent 
to  any  way  that  you  shall  desire,  eitlier  Uiat  it 
may  be  filed,  or  that  it  may  not  be  filed ;  fur  if 
vou  desire  justice,  yoa  shall  have  it,  and  the 
king  will  out  iteny  it ;  but  if  it  shall  be  cou- 
ceived,  as  it  is  rumoured,  that  there  was  a  de- 
nial oif  justice  on  the  king's  part,  you  roust 
know  that  his  majesty  is  very  tender  of  that. 
And  for  the  gentleman,  now  he  is  brought 
hiiher,  I  conceive,  but  yet  I  leave  it  to  yuur 
lardsKip*s  judgment,  that  the  writ  must  be  hied, 
and  yon  must  cither  deliver  him,  or  remand 
him,  or  else  it  will  be  an  escape  iu  the  warden 
of  the  Fleet. 

Sir  T.  Darnel.  I  would  not  have  it  thought 
that  I  should  speak  any  thing  against  my  prince, 
and  for  those  words  I  do  deny  them;  tor  upon 
my  conscience  tliey  never  came  into  my 
thought :  perhaps  you  shall  find  that  thev  have 
been  ^Kiken  by  some  other,  but  not  by  any 
ofns. 

X.  C.  /•  Sir,  you  have  made  a  fair  answer, 
and  I  doubt  not  but  Mr.  Attorney  will  make 
the  like  relation  of  it ;  you  move  for  the  not 
'^Ilng  of  the  Writ ;  if  you  refuse  to  have  it 
£led,  whereby  it  should  not  be  of  record,  you 
most  have  no  copy  of  it ;  hut  if  you  will  liave 
it  filed  yon  shall  have  a  copy  of  it,  and  further 
time  to  speek  to  it ;  chuse  whether  of  them 
yon  will. 

Saj,  Bramiton.  We  desire  to  have  the 
NCnm  read  once  more. 

And  it  was  read  as  before. 

Setj.  BrmmtioH.  So  as  the  writ  may  not  be 
fied,  we  will  desire  no  copy  of  the  return. 

JL  C.  /.  Then  the  gentleman  must  return 
back  again  into  the  cuKodv  of  the  Warden  of 
the  Fleet;  and  therefore  I  ask  you,  whether 
JOU  desire  to  come  hither  ^min  upon  this  Writ, 
or  will  yon  have  a  new  one  ? 

Sir  T»  DarneL  I  desire  your  lordship  that 
I  may  have  time  to  consider  pf  it. 

X.  C.  J*  Then  in  God's  name  take  your 
own  time  to  think  of  it. 

Mich.  3  Car.  lUps,  Nov.  32, 1637. 

Sir  John  Corbet,  bart.  sir  Walter  Earl,  sir 
John  Heventngham,  sir  £dmuQd  Hampden, 
kni^,  were  brought  to  the  bar. 

Seij.  BrumMUm.   May  it  please  your  lordship 
to  hear  the  return  read,  or  shall  I  open  it? 
JLC./.    JUtitbertad, 


Mr.  Keeling  reads  the  return,  being  the  same 
as  tliat  of  sir  T.  Darnel. 

Serj»  hrunutot^.  May  it  please  yoitr  lord* 
ship,  1  shall  humbly  move  upon  this  return  in 
the  behalf  of  »ir  JobnHevei>ii>gliaiu,  wuh  %^bom 
I  am  of  counsel ;  it  i^  his  pttition,  that  he  may 
be  bailed  from  his  imprisomueoc :  it  i%as  hut  iu 
vain  for  me  I o  move  that  to  a  court  of  law, 
which  by  law  cannot  be  gninied  :  and  iheie- 
fore  in  that  regiard,  that  upon  ih  s  return  it  will 
be  questioned,  whether  as  tins  returu  i«  miide, 
the  gentleman  may  be  bailed  or  uut  ?  1  shuU 
humbly  offer  up  to  your  lordship  the  case,  uiid 
some  reasons  out  ofmiue  understanding,  u  using 
out  of  the  return  itself,  to  satisty  vour  lurdship 
that  these  prisoners  may,  and,  as  their  cu&e  ib, 
ought  to  be  bailed  by  your  iordstiip. 

The  exception  that  1  take  to  this  return,  is  as 
well  to  the  matter  and  substance  of  tiie 
return,  as  to  tlie  manner  and  legal  form  thereof: 
the  exception  that  1  take  to  Uie  matttt,  is  in 
several  respei:ts. 

That  rhe  return  i^  too  general,  there  is  no 
suificient  cause  nhewn  in  special  or  in  gtm  ral 
of  the  conunitment  of  this  gentleman  ;  and  us 
it  is  insufiicient  'for  the  cau^e,  so  also  in  the 
time  of  the  first  impriiionineitt :  for  liow««o<'ver 
here  doth  appear  a  time  upon  the  second  war- 
rant from  the  lords  of  the  ctioncii  to  detain  him 
still  in  prison,  yet  by  the  return  no  time  can 
appear  when  he  was  first  imprisoned,  though  it 
be  necessary  it  should  be  shewn ;  and  if  that 
time  appear  not,  there  is  no  cause  your  (ordship 
should  remand  him  ;  und  consequeudy  he  is  to 
be  delirered. 

Touching  the  matter  of  the  return,  f^hicU  is 
the  cause  of  his  imprisonment,  it  U  expressed 
to  be  *  per  speciale  mundatuin  domini  re^is  :* 
this  19  too  general  and  uncertain,  for  that  it  is 
not  manifest  what  kind  of  cummuud  this  wi«s. 

Touching  the  legal  form  of  the  return,  it  is 
not,  as  it  ought  tti  he,  fully  and  positively  the 
return  of  the  keeper  himseh  only,  but  it  comes 
with  a  ngnijicaviff  or  proui,  that  he  was  com- 
mitted *  per  speciale  m.iiida'um  domini  r^tsis,* 
as  appeareth  by  warruiit  from  (he  lords  ot  the 
council,  not  of  the  king  hirtiself ;  and  that  is 
not  g"od  in  legal  form. 

For  the  matter  and  sufistance  of  the  return, 
it  is  not  good,  because  there  ought  to  be  a 
cause  of  that  imprisoiiinent. 

This  Writ  i^  the  means,  and  the  only  means 
that  the  subject  hath  in  this  and  oucli-iike  case 
to  obtain  his  Uherty ;  then-  are  othc  r  Wrjt»  by 
which  men  are  delivered  from  restraint,  as 
tliat  De  Hoinine  Repligiamio;  but  extends  not 
to  this  cause,  for  it  is  particularly  excepted  in 
the  body  of  the  Writ  De  Manucuptione,  et  de 
Cuutione  Adroittendiir  but  they  he  in  other 
cases;  but  the  Writ  of  Habras  Corpus  is  the 
only  means  the  subject  hath  to  uhtain  his 
liberty,  and  the  end  of  this  Writ  is  to  return 
the  caui>e  of  the  imprisonment,  that  it  may  be 
etamined  in  this  court,  whether  tiie  ptrties 
ought  to  be  discharged  or  not :  but  that  cnniiot 
be  done  upon  this  return:  for  the  cause  of  the 
imprisonment  of  this  gentleman  at  first  is  so  far 


7]        STATE  TRIALS,  SCbaklesL  IG'Jl .^Proceedingg  an  the  Habeai  Corpus,        [9 


from  appearing  paiticularly  by  it,  tliat  there  is 
no  cause  at  ail  expressed  in  it.^-Thit  Writ  re- 
(|uirei  Cliat  the  cause  of  tlte  impritonment 
ab-)uld  be  returned,  and  it'  tbe  cau^e  oe  not  spe- 
cially cenified  by  it,  yet  sh  mid  it  at  the  lenst 
be  shewn  in  general,  that  it  may  appear  to  the 
judges  ot  the  court;  and.it  must  be  expressed 
so  fur/ as  that  tt  may  appear  to  be  none  of 
tho^e  causes  for  which  by  law  of  the  kingdom 
the  subject  might  not  to  be  imprisoned  ;  and  it 
f Might  to  be  expressed  that  it  was  by  present- 
ment or  indictment,  and  not  upon  petition  or 
su^ge^cion  made  to  the  king  and  lords,  which  is 
against  the  statute  made  in  the  S5  £.  3,  c.  4. 
42  £.  3,  c.  3. 

By  the  statute  25  £.  8,  c.  4.  it  i^  ordained 
and  established,  'I'hatno^ian  from  henceforth 
shall  be  taken  by  petition  or  suggestion  made 
to  the  kiiie  or  hi:»  council,  but  by  mdictraent  or 
C30urse  of  law  ;*  and  accordingly  it  was  enacted, 
49  £.  3,  c.  3.  the  title  of  which  statute  is, 
*  None  shall  be  put  to  answer  an  accusation 
made  to  the  king  without  presentment/  Then, 
my  lord,  it  being  so,  although  the  cause  should 
not  need  to  be  expressed  m  vich  manner  as 
tliat  it  may  appenr  to  be  ndne'of  these  causes 
mentioned  in  the  statute,  or  el»e  the  subject  by 
this  return  loseth  the  benefit  and  advantaj^e  of 
these  laws,  which  be  i heir* birth-right  and  inhe- 
ritance ;  but  in  tikis  return  there  is  no  canse  at 
ail  appearing  of  the  first  commitment,  and 
therefore  it  is  plain,  that  there  is  no  cause  for 
your  lordship. to  remand  him ;  but  there  is  cause 
vou  should  deliver  him,  since  the  writ  is  to 
bring  the  body  and  the  cause  of  the  imprison^ 
meat  before  your  lordship. 

But  it  may  be  objected,  that  this  writ  of 
Hnbejs  Corpu<i  doth  not  demand  the  cause  of 
the  first  commitment,  butof  thedetaiuingonly; 
and  so  the  writ  is  satisfied  by  the  return ;  for 
though  it  shew  no  cause  of  the  first  commit- 
meuty  but  of  detaining  only,  yet  it  declareth 
m  cause  why  the  gentleman  is  detained  in  pri- 
son :  this  is  no  answer,  nor  can  give  any  satis- 
faction ;  tor  the  reason  why  the  cause  is  to  be 
returned,  is  for  the  subject's  liberty,  that  if  it 
shall  appear  a  good  and  suthcient  cause  to  your 
lordship,  then  to  be  remanded  ;  if  your  lord- 
ship think  and  find  it  insufiicient,  he  is  to  be 
enlarged. 

1'his  is  the  end  of  this  writ,  and  this  cannot 
appear  to  your  lordship,  unless  the  time  ot  the 
first  commitment  be  expressed  in  the  return.  I 
know  that  in  some  cases  the  time  is  not  mate- 
rial, as  when  the  cause  of  the  commitment  is 
(and  that  so  especially)  returned,  as  that  the 
time  is  not  material,  it  is  enough  to  shew  the 
cause  without  the  time,  as  after  a  conviction  or 
trial  had  by  law  ;  but  when  it  is  in  this  manner, 
that  the  time  is  the  matter  itself:  for  intend 
what  cause  you  will  of  the  commitment,  yea 
though  for  the  highest  cause  of  treason,  there 
is  no  doubt  but  that  upon  the  return  thereof 
the  time  of  it  must  appear ;  fi>r  it  being  before 
trial  and  conviction  had  by  law,  it  is  but  an 
accusation,  and  he  that  is  only  •cciucd  oCight 
by  law  to  be  let  to  bail. 


But  I  beseech  your  lord»hip  to  fibserre  the 
consequence  of  this  cause.  It  the  law  bt ,  tiiat 
upon  this  return  this  genileman  should  be  re- 
manded, I  will  not  4lispnte  whether  or  no,  a 
man  may  be  imprisoned  before  he  be  convicted 
according  to  the  law  ;  but  if  this  return  shall 
be  good,  then  his  imprisonment  shall  n«it  con- 
tinue on  for  a  time,  but  for  ever ;  and  the  sub- 
jects of  this  kingdom  may  be  restrained  of  (heir 
liberties  perpetually,  and  by  law  tnere  can  be 
no  remedy  for  the  subject :  and  therefore  this 
return  cannot  stand  with  the  lavis  of  the  realm, 
or  that  of  Magna  Charta  ;  nor  with  the  »tatate 
of  28  £.  3,  c  3.  for  if  a  man  be  not  batlabte 
upon  this  return,  titev  cannot  have^  the  benefit 
ot  these  two  laws,  which  arc  tlie  inheritance  of 
the  subject.-^lf  your  lordship  shall  ihiuk  this 
to  be  a  sufficient  cause,  then  it  gf>eth  to  a  per- 
petual imprisonment  of  the  subject :  for  in  all 
those  causes  which  may  concern  the  king's  sub- 
jects, and  are  applicable  to  ail  time  s  aoo  cases, 
we  are  nut  to  refiect  uprn  the  present  litneand 
eovemment,  where  justice  and  mercy  flower h, 
but  we  are  to  look  what  may  betide  us  in  the 
time  to  come,  hereafter. 

It  must  be  agreed  on  all  sidf  s,  that  the  time 
of  the  first  commitment  doth  not  appear  in 
this  retuf  n  ;  but  b^r  a  latter  warrant  from  the 
lords  of  the  council,  there  is  a  time  indeed  ex- 
pressed for  the  continuing  of  him  in  prison, 
and  that  appears ;  but  if  this  shall  be  a  good 
cause  to  remand  these  gentlemen  to  prison,  they 
may  lie  there  these  seven  years  longer,  and  se* 
ven  years  after  them,  nay,  all  the  days  of  their 
lives.  And  if  they  sue  out  a  writ  of  Habeas 
Ctirpu^,  it  is  but  making  a  new  warrant,  and 
they  shnll  be  remanded,  and  shall  never  have 
the  advantage  of  the  laws  which  are  the  best 
inheritance  of  every  subject. — And  in  £.  6,  fol. 
36,  the  laws  are  called  the  great  inheritance  of 
every  subject,  and  the  inheritance  of  inlierit- 
ances,  without  whicli  inheritance  we  have  no 
inheritance.  These  are  the  exceptions  I  desire 
to  ofiVr  up  to  your  lordship  touching  ihe  He- 
turn,  for  the  insofficiency  of  the  cause  returned, 
and  the  defect  of  the  time  of  the  first  cdtnmit- 
ment,  whirh  should  hate  been  expressed. 

I  will  not  labour  in  objections  till  they  be 
made  against  me,  in  regard  the  Statute  of 
Westminster  priino  is  so  frequent  in  every 
man*s  mouth,  that  at  the  common  law  those 
men  that  were  committed  in  four  cases  w  ere 
not  replevisable ;  vix.  those  that  were  taken  for 
the  death  of  a  man,  or  the  commandment  of 
the  kiop,  er  his  justices  for  the  forest.  I 
shall  speak  somethirg  to  it,  though  I  intend 
not  to  spend  much- time  about  it,  for  it  touch- 
eth  not  this  case  we  have  in  qurstion. 

For  that  is  concerning  a  case  of  the  common 
law,  when  men  are  taken  by  the  king's  writs, 
and  not  by  word  of  mouth,  ai^  it  sliali  be  so 
expounded,  as  Mr.  Stamford,  fol.  73,  yet  it  is 
nothing  to  this  case,  fur  if  you  will  uke  the  true 
meaning  of  that  statute,  it  extends  not  at  all 
to  this  writ  of  Habeas  Corpus ;  for  the  words 
are  plain  *  they  shall  be  replevisable  by  the 
<  conuuon  writ/  that  iS;  by  the  writ  <  De  hxh 
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*  mioe  replegiandt>,'  directed  to  the  sheriflf  to 
'  delivrr  tfiem,  if  they  were  bailable :  but  tWs 
case  is  at>ove  the  sherifi',  and  he  is  not  to  be 
judge  in  it,  whether  the  causes  of  the  cunimit^ 
meiit  be  sudicient  or  not,  a&  it  appears  in  Fitz- 
Herbert,  •  De  homitie  re  p|p|iando,'  and  many 
other  places,  and  not  of  the  very  wordsi  of  the 
statute  this  is  clear,  for  there  be  many  other 
causes  mentioned,  as  ihe  death  of  a  nmn,  the 
commandment  of  the  justice,  &c.  in  which  the 
statute:  saith,men  are  nofreplevisable.  But 
will  a  man  conceive  that  the  meaning  is,  that 
they  shall  not  be  bailed  at  all,  hut  live  in  per- 
petual nuprisonment  ?'  I  think  I  ••hall  not  nerd 
to  spend  time,  in  that  it  is  so  plain;  let  me  but 
make  one  instance. 

A  man  is  taken  de  morte  hominis  ;  he  is  no? 
bailable  by  writ,  saiih  this  Statute ;  that  is,  by 
the  common  writ :  there  was  a  common  w  rit 
for  th.is  case,  and  that  was  called  de  odio  et  acia, 
as  appearetb,  Bracton,  Coron.  34.  Thi»  is  the 
writ  intended  by  the  statute,  which  is  a  com- 
mon writ,  and  not  a  special  writ ;  but,  mv 
lord,  as  this  writ  de  odto  et  acia  was  befure  (his 
statute,  so  it  was  afterwards  taken  away  by  the 
statute  of  28  £.  3,  c.  9.  But  before  that  sta- 
tute, this  writ  did  lie  in  the  special  ca»e,  as  is 
shewn  in  Coke's  9th  Report,  the  poulterer's 
Case ;  and  the  end  of  this  writ  was,  that  the 
subject  might  hot  be  too  lung  detained  in  pri- 
son, as  till  the  justices  of  Eyre  discharged  them. 
So  that  the  law  intended  not  that  a  man  should 
suffer  perpetual  imprisonment,  for  they  were 
very  careful  that  men  should  not  be  kept  too  long 
in  prison,  which  is  also  a  liberty  of  the  subject; 
and,  my  lord,  that  this  court  hath  bailed  Ufton 
a  suspicion  of  HijLh-Treason,  I- will  offer  it  to 
your  lordship,  when  I  shall  shew  you  precedents 
in  these  cases  of  a  commitment  by  the  privy- 
council,  or  by  the  king  himself:  but  before  I 
offer  these  precedents  unto  your  lordship,  of 
which  there  be  many,  I  shall  by  your  lordship's 
favour  speak  a  little  to  the  next  exception,  and 
that  is  to  the  matter  of  the  return  which  I  find 
to  be  '  per  speciale  mandatum  domini  regis.' 
And  what  is  that  ?  It  appears  by  this  writ, 
there  may  he  sundry  commands  by  the  king ; 
we  find  a  special  command  often  in  our  books, 
as  in  the  statute  of  Marl.  cap.  8.  they  who  were 
imprisoned  RedUi* shall  not  be  delivered  with- 
out the  special  command  of  our  lor(l  the  king. 
And  BO  in  Bracton,  deAciionilnts,  the  last  chap- 
ter, where  it  appears  that  the  kin^c's  command- 
ment for  imprisonments  is  by  special  writ ;  so 
by  writ  again  men  arc  to  be  delivered,  for  in 
the  case  of  Rediu"  or  Post  Redut\  ifit  shall  be 
removed  by  a  Certiorari,  that  is  by  a  special 
writ  to  deliver  parties.  So  that  by  this  appears, 
that  by  the  king's  commandment  to  imprison, 
and  to  deliver  in  those  cases,  is  understood  this 
writ,  and  so  it  may  be  in  this  case  which  we 
have  beard  .^ 

And  this  return  here  is  a  special  Mandatum; 
it  may  be  understood  to  be  under  some  of  the 
kine's  seals,  42  Ass.  and  ought  to  be'delivered  ; 
ana  will  you  make  a  difference  between  the 
king*s  command  ttoderbit  fod^and  his  com- 


mand by  word  of  mouth?  What  difference 
there  is,  I  leave  it  to  your  lordbhip't*  judgment  t 
but  if  there  be  any,  it  is  the  more  mau-nal  that 
it  should  be  expressed  what  manner  of  com- 
mand It  was,  which  doth  not  here  appear ;  and 
therefore  it  may  be  the  king's  command  by 
writ,  or  his  command  under  his  seal,  or  his 
command  by  word  of  mouth  alone. 

And  if  there  is  any  of  these  commands  of  an 
higher  nature  than  the  otiier,  doubtless,  it  is 
that  by  writ,  or  under  seal,  for  they  are  of  re> 
cord,  and  in  these  the  pernon  may  be  bailed, 
and  why  not  in  this?  As  to  tlie  legal  form, 
admitting  there  were  substances  in  the  re- 
turn, vet  there  wants  legal  fiftm  ;  for  the 
writ  m  Habeas  Corpus  is  the  commandment  of 
the  king  to  the  keeper  of  the  prisons,  and 
thereupon  thev  are  to  make  return  both  of  the 
body,  and  of  the  cause  of  the  commitment,  and 
that  cause  is  to  appear  of  them  who  are  the 
immediate  officers.  And  if  he  doth  it  by  signi- 
fication from  another,  that  return  id  detecCive 
in  law,  and  therefore  this  return  cannot  be 
good,  for  it  must  he  from  the  oflirer  hiniself ; 
and  if  the  cause  returned  by  him'  be  good,  it 
binds  the  prisoner rs. 

The  warrant  of  the  lords  was  but  a  direction 
fot  him ;  he  might  have  made  his  return  to 
have  been  expressly  by  the  kind's  Command- 
ment, there  was  warrant  for  it,  I  shall  not  need 
to  put  you  cases  of  it  ;'for  it  is  not  enough  that 
he  returns  that  he  was  certified  that  the  com- 
mitment was  by  the  kind's  command,  but  be 
must  of  himself  return  this  fact  as  it  was  done. 
And  now,  my  lord,  I  shall  offer  to  your  lord- 
ship precedents  of  divers  kinds,  upon  commit- 
ments by  the  special  command  of  the  king,  and 
upon  commitments  both  by  the  king  and  the 
lords  together.  And  howsoever  I  conceive, 
which  1  submit  to  your  lordship,  that  our  case 
will  not  stand  upon  precedents,  hut  upon  the 
fundamental  laws  and  statutes  of  this  realm ; 
and  though  the  precedents  look  the  one  way  or 
the  other,  they  are  to  be  brought  back  unto 
the  laws  by  nhich  the  kingdom  is  governed. 
In  the  1st  of  Hen.  8,  Rot.  Pari.  9,  one  Har- 
rison was  committed  to  the  Marshalsea  by  the 
command  of  the  king;  and  being  removed  by 
H.  Corpus  into  the  court,  the  cause  returned 
was,  that  he  was  committed  '  per  mandatum 
'  domini  regis,'  and  he  was  bailed. 

In  the  40  £liz.  Thomas  Wenden  was  com- 
mitted to  the  gatehouse  by  the  commandment 
of  the  queen,  and  the  lords  of  the  council :  and 
being  removed  by  an  U.  Corpus,  upon  the  ge- 
neral return  he  was  bailed. — In  8  Jac,  one 
Caesar  was  committed  by  the  king's  command- 
ment, and  this  being  returned  upon  his  H.  Cor- 
pus, upon  the  examination  of  this  case  it  doth 
a()pear  thnt  it  was  over-ruled,  that  the  return 
should  be  amended,  or  else  the  prisoner  should 
be  delivered. 

The  precedents  concerning  the  commitment 
by  the  Lords  of  the  Council,  are  in  effect  the 
same  with  these  where  the  commitment  is,  by 
the  reason  why  the  cause  of  the  commitment 
should  not  be  shewn,  holds  in  both  cases,  and 
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Rapom,  JakoH*  lAlot  Ouardiam'  Priaon*  de  1e 
Fleet. 

*  £f^  Johi^iDes  Liloe  Mil'  Guardian'  Pritoa' 
'  dumtni  Regis  de  le  Fleet,  terenibcdmo  domino 

*  regi,  apud  Westminster  8.    Pust  roceptioneai 

<  hujos  brevis  quod  in  bac  scbadula  est  meo- 

<  tionat*,  Certifico  quod  Walter  £arl  mites,  iR 
'  eudem  breYium  nomioat'  detentus  est  in  pri* 

*  sona  de  le  Fleet  sub  cu&todia  mea  prsBuict' 

*  per  speciale  mandaium  doiuini  regis  mibi  sig>» 

*  nificatum  per  Warrautum  duorum  et  alionun 

*  de  Private  Concilio  pcrbonorubili^stnii  dicti 
'  domini  regiia,  cujus  quidem  tenor  sequitur  ia 

*  bcc  verba.' 
Wbereas  sir  Walter  Earl,  kiiigbt,  was  here- 
tofore commitied  to  3fiiur  cu&tod)^  these  are  to 
HiU  and  require  jou  still  to  detain  hiniy  lettins 
you  know,  that  both  his  hr^t  comiuitmenty  and 
this  direction  for  the  continuance  of  him  in  pri* 
son,  were  and  are  by  his  mHu  sty'»  special  com- 
mandint-nt.  From  Whittliall,  7  Noiembrisy 
1627.  Thomas  Coventry,  C.S.,  Henry  Maucbes- 
ter,  Thomas  Suflfolk,  Brtdge^ater,  Kelly,  U.  Du- 
nelm', Thomas  Edmunds,  John  Cook,  Marlbo- 
rough, Pembroke,  ifaJisbury,  Totness,  Grandi- 
son,  Gulier  Bath  and  Wells,  Kobert  Nanton, 
Richard  Weston,  llumj^bry  Mayes. 

To  the  Guardian  of  (he  FU  et  or  bis  Deputy. 

'  Et  bee  est  causa  detentionis  prsedict'  WaU 

*  tari  Earl  sub  cuatodia  mea  in  prison  predict^ 
'  Atumen  corpus  ejuxlem  Waiteri  coram  do* 
'  roino  rege  ad  diem  et  locum  praedictum,  post 
'  receptionem  brevis  praedict'  parat'  habeo 
'  prout  istud  breve  in  se  exigct  et  reqviret." 

Respon*  Johan*  LOoe  Milie  Guardi^'  Fri$on* 
de  le  FUei. 

My  lord,  the  first  Habeaa  Corpus  bean  dat« 
the  4th  of  Nov.,  tlien  there  is  an  Alias  Habcaa 
bears  Teste  after  that,  and  the  teoour  thereof 
is  a  cammand  to  the  warden  of  the  Fleet, 
'  quod  Habeas  Corpus  Waiteri  Earl,  coram  nubia 
'  ad  subjiciendum  et  recipiendum  ea  que  curia 

*  nostra  de  eo,  &c.  ordin'  eonting^.'  And  the 
Warden  of  the  Fleet,  be  certifies  as  your  lord- 
ship has  heard.  May  it  please  your  lordship, 
I  desire  as  before  was  de»ired  for  the  other  ^n- 
tlemen,  that  sir  Walter  Earl  may  be  abo  bailed, 
if  there  be  no  other  cause  of  his  imprisonment  t 
for  if  there  were  a  cause  certified,  and  that  cause 
were  not  sufficient  to  detain  him  still  in  prison, 
your  lordship  would  bail  him  ;  and  if  a  mao 
sliould  be  in  a  worse  case,  when  there  is  no 
catue  certified  at  all,  that  would  be  very  hanL 

The  writ  is,  that  he  sliould  bring  the  prisoner 
coram  imAm,  before  the  kipit,  the  end  of  that  is 

*  ad  subjiciendum  et  recipiendum ;'  now  I  con* 
oeive,  that  though  theits  be  a  signification  of  tha 
king's  pleasure  to  have  this  gentleman  impri- 
soned, yet  when  the  king  grants  this  writ  t0 
bring  the  prisoner  hither,  *  ad  sok^iciendum  et 

*  reapiendura/  bis  pleasure  likewise  is,  to  havt 
the  prisoner  let  gp,  if  by  law  he  be  not  charge- 
able ;  or  otherwise  to  detaia  him  itill  in  priloii, 
if  tht  ouw  toxtquir^  it. 


that  is  the  necesnty  of  suit;  and  therefore  Mr. 
Stamford  makes  the  command  of  the  king,  and 
that  of  the  lords  of  the  privy-council,  to  be  both 
as  one ;  and  to  this  purpose,  if  they  speak,  he 
q»eaks;  and  if  he  speaks^  they  speak. 

The  precedents  that  we  can  shew  you,  how 
the  subject  hath  been  delivered  upon  commit- 
ment by  the  lords  of  the  council,  as  in  the  times 
of  Hen.  8,  and  in  the  times  of  queen  Eliz.,  and 
queen  Mary,  are  infinite ;  as  in  the  9th  Elia. 
Thomas  Lawrence  wak  committed  to  the  Tower 
by  the  lords  of  the  council,  and  bailed  upon  an 
H.  Corpus. 

In  the  43  Eliz.,  Calvin's  case.  In  the  3d 
Elis.,  Vemon*s  case.  Tbe^  were  committed 
for  High  Treason,  and  yet  bailed ;  for  in  all 
these  cases  there  must  be  a  conviction  in  due 
time,  or  a  deliverance  by  law. 

There  be  divers  otiier  precedents  that  might 
be  shewn  to  your  lordship.  In  12  Jac.,  Miles 
Renards.  In  13  Jac.,  Uot.  156,  Rd.  Beckwitb's 
case.  In  4  Jac,  sir  Thomas  Monson  was  com- 
mitted for  treason  to  the  Tower  of  London,  and 
afterwards  was  brought  liither,  and  bailed ;  and 
since  our  case. stands  upon  this  return,  and  yet 
there  is  no  sufficient  cause  in  law  expressed  m 
the  return  of  the  detaining  twis  gentleman;  and 
since  these  precedents  do  warrant  our  pro- 
ceedings ;  my  humble  suit  to  this  court  is,  tluit 
the  gentleman,  sir  John  Ileveningham,  who 
bath  petitioned  his  majesty,  tliat  be  may  have 
the  benefit  of  tl»e  law,  and  his  majesty  hath 
signified  it :  it  is  liis  pleasure  that  justice  ac- 
cording to  the  law  snould  be  adm mistered  at 
all  times  in  general  to  all  his  subjects)  and 
particularly  to  these  gentlemen,  which  is  their 
birth -right :  my  humble  suit  to  your  lordship  is 
that  thebe  gentlemen  may  have  the  benefit  of 
that  law,  and  be  delivered  from  their  imprison- 
ment. 

Mr,  Noye*s  Argument  of  Counsel  with    sir 
Walter  Earl  at  that  time. 

May  it  please  your  lordship,  I  am  of  coun- 
sel i%ith  sir  Walter  Enrl,  one  of  the  prisoners 
at  the  bar :  the  return  of  this  writ  is  as  those 
that  have  been  before,  thev  are  much  of  one 
tenour,  and  as  you  have  neard  the  tenour  of 
that,  so  this  gentleman  coming  hither  by  an 
II.  Corpus,  I  will  by  your  lordship's  favour  read 
the  writ : 

*  Carolus,  Dei  gratia,  &c.  Johanni  Liloc 
'  mitit*  Gunrdian*  prison'  nostras  de  k  Fleet 
'  salut',  Pnecipimus  tibi  quod  corpus  Waiteri 

*  Earl  milit*  in  prison'  nostra  sob  custodia  tua 
'  detent'  ut  dicit'  una  cum  rausa  detentionis  sua 

*  quocunque  nomine  predict*  Walter^  censeat 
'  in  eadcm  Habeas  Corpus,  ad  subjiciendum  ;^t 
«  recipiendum  ea  que  curia  nostra  de  eo  adtunc 

<  et  ibidem  ordiu'  conting'  in  bac  parte  et  hsc 
'  nullatenus  omit*  periculo  incumbend'  et  ba- 

<  beas  ibi  hoc  breve.  Test*  Hyde,  apod  West- 
'  minster,  quarto  die  Nov.,  anno  8.'    *  Eaecii- 

*  tio  istius  Brevis  patet  ia  quadam  ichtdiila 

<  hoic  (mvi  anneiat/ 
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vour  lordship  in  mintl  of  a  case, 
dsch.  9  Edw.  3,  M.  8.  I  wiit  cite 
ra«  b€Ciiii9e  ID  J  book  ii  not  ptt|2:ed 
vi  are  ;  it  is  in  the  cast*  of  t  C€$- 
jki  ca»e  there  were  two  thines  con- 
e  one  that  there  was  it  signification 
f)l<'aMire  past,  and  that  deiermined 
e  other,  that  though  there  was  a 
of  thf  kitig'H  pleasure  before,  yet 

after  that  a  writ ;  and  that  was 
!icaTi«m  of  the  king's  pleasure,  that 
5haU  be  brougtit  liither  ad  tubjici- 
bmit  himself  to  pani&hment,  if  be 
d  It;  or  ad  recipiendum^  to  re- 
rg<  ment,  and  be  delivered,  if  there 
>r  hi»  imprisonineaL 
in  an  Habeas  Corpus,  a  cause  of 

be  certified,  that  cause  is  to  be 
:*fiire  your  lordship.  But  if  no 
wn,  then  the  proceedines  roost  be 
tra  ad  mar*  contigerit,'  the  court 
%^  Inch  stands  with  law  and  justice, 
>  deliver  him. 

shall  be  bold  to  move  one  word 
g  this  Return:  I  conceive  that 
to  a  court  of  justice  must  make 
his  own  act,  or  of  the  act  of  ano- 

wbat  he  is  certified  of  by  another. 
ase  the  warden  of  the  Fleet  doth 
mself,  of  himself,  that  this  gentle- 
nmanded  to  him  hv  the  king,  but 
rinified  by  the  lords  of  the  coun- 
i  the  king^  pleasure  that  he  should 
But  in  our  case  the  warden  of  the 
crtify  the  immediate  cause,  and 
!  of  the  cause,  as  he  doth  by  this 
entus  est  sub  custodia  mea  per 
1  datum  Domini  Regb  mibi  signi- 

Warrantura  duorum  de  Privato 
hat  is  not  the  use  in  law,  but  he 
rn  the  primary  cause,  and  not  the 
ause:  as  in  39  £dw.  3.  return, 

87.  in  a  writ  De  Uomine  Reple- 
st  an  abbot,  the  sheriff  returns, 
sent  to  the  bailiff  of  the  abbot, 
.'red  him,  that  tba  partv  was  the 
1,  and  so  he  cannot  denser  him ; 
I  an  insufficient  reCuni,  and  a  new 
inted.  But  if  the  kheriff  had  i«- 
iie  abbofdid  certify  him  so,  it  had 
jut  he  must  not  retiun  what  is 
by  another. 

the  precedents  that  bath  been 
It  of  Parker,  22  H.  8,  there  the 
the  prison  certifies,  that  Parker 

sub  custodia  mea  per  mandatuin 
;is  mihi  nunciatum  per  Rnbertum 
v%  our  case  is  by  the  nonciakion  of 
law  *  Majus  et  minus  toon  Tariant 
'  ttie  certification  of  one  and  of 
le  same  effect,  allhongh  in  moral 
^  there  may  be  a  difference. 
3.  Hot.  40.  in  this  court  in  91  £. 
ited  Book  there  is  a  pieoc  of  it : 

Bary  brings  a  prohibition  out  of 
le  bishop  of  Norwich  pleaded  in 

Quod  oula  testifica^um  tpod  con- 


'  tinetor  in  Arcbivisy'  that  he  is  excommoni-' 
cated ;  there  were  two  exceptions  taken  to  this 
case  in  this  precedent,  and  they  are  both  in  one 
case :  the  first  was,  that  no  cause  appeareth, 
why  be  was  excommunicated;  there  may  be 
causes  why  he  should  be  excommunicated,  and 
then  he  should  be  barred,  and  there  may  be 
causes  wh^r  the  excommunication  should  not 
bar  him  :  for  it  may  be  the  excommunication 
was  for  bringing  the  action,  which  was  the 
king's  writ;  and  therefore  because  there  was 
no  cause  of  the  excommtmication  returned,  it 
was  ruled  that  it  was  not  good.  I'he  other 
reason  is  that  upon  tlie  Roll,  which  is  mihi  tei^ 
lijicaium. 

Now  every  man,  when  he  will  make  a  certi- 
ficate to  the  court,  •  Proprium  factum  suum 

*  non  alterius  significar«  debet,'  he  must  ioSorm 
the  court  of  the  immediate  act  done,  and  not 
that  such  things  are  told  him,  or  that  such 
things  are  signified  unto  him ;  but  that  was  not 
done  in  this  case,  and  therefore  it  was  held 
insufficient,  and  so  in  this  case  of  ours  I  cod^ 
ceive  the  return  is  insufficient  in  the  form. 
There  is  another  cause,  my  lord,  fur  which  I 
conceive  this  return  is  not  good. 

But  fint  I  will  be  bold  to  inform  your  lord- 
ship, touching  the  statute  of  Magna  Charta  99. 
'  Nolius  liber  homo  capiatur  rel  imprisonetary 
'  &c.  nee  super  eum  mittimus  ni^i  per  legale 
'  judicium  parium  soorum,  vel  per  legem  tenv.* 
That  in  this  statute  these  words  in  carcerem 
are  omitted  out  of  the  printed  books :  for  it 
should  be  '  nee  eum  in  carcerem  mittimus.' 
For  these  words '  per  legem  tem ;'  what  *  Lex 
'  terrsB*  should  be,  I  will  not  take  upon  me  to 
expound,  otherwise  than  I  find  them  to  be  ex- 
pounded by  acts  of  poriiament;  and  this  is, 
that  they  are  understood  to  be  the  prooeu  of 
the  law,  sometimes  by  writ,  sometimes  by 
attachment   of '  the   person :    but    whether, 

*  spedale  mandatum  Domini  Regis'  hh  intend- 
ed by  that  or  no,  I  leave  it  to  ;four  lordship's 
exposition  upon  two  Petitions  of  the  commons, 
and  Answer  of  the  king,  in  36  E.  3,  No.  9,  and 
No.  90. 

In  the  first  Qf  them  the  commons  complain 
that  the  Great  Charter,  the  Charter  of  the  Forest, 
and  other  statutes  were  broken,  and  they  de- 
sire that  for  the  aood  of  bimself  and  of  his  peo- 
ple, they  might  be  kept  and  put  in  execution, 
and  that  they  might  not  be  intrioged  by  making 
an  arrest  by  special  command,  or  otherwise : 
and  the  answer  vras,  tiiat  the  assent  of  the 
lords  estabhshed  and  ordained,  that  the  said 
charter  and  other  statutes  should  be  put  in  exe- 
cution accordmg  to  the  petition,  and -that  is 
vrithout  any  disturbance  by  arrest  by  special 
command  or  otherwise ;  for  it  was  granted,  as 
it  was  petitioned. 

In  the  iame  year,  fbr  they  were  verr  careful 
of  this  matter  and  it  was  necessary  it  should  be 
so,  fisr  it  was  then  an  usual  thing  to  take  men 
by  writs  *  quibosdam  de  causis,'  and  many  of 
these  words  caused  many  acu  of  parliament ; 
and  it  may  be  some  of  these  writs  may  be 
shewn :  and  I  say  in  the  same  year  they  corn- 
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lie  in  prison  God  knows  how  lung ;  and  if  the 
fttatuUi  should  be  expounded  otherwise,  there 
were  oo  hailing  men  outlawed,  or  breakers  ot' 
prison,  fur  they  are  not  within  this  statute,  and 
yet  this  court  doth  it  at  pleasure. 

But  plainly  by  the  statuce  itself,  it  appears, 
that  it  meant  only  the  common  writ;  f.>r  the 
preamble  recites,  that  the  sht  riffs  and  others 
hail  taken  and  kept  in  prison  persons  detecced 
of  felony,  and  let  out  to  plevin  such  a^  were 
of»t  repnsabie,  to  grieve  the  one  party,  and  to 
the  gam  of  the  otlier ;  and  forasmuch  as  before 
this  time  it  was  not  detennintnl  what  prisoners 
were  repnsabie,  and  what  not,  but  onl^  m  cer- 
.tain  ca*»es  were  expressed,  theiefore  it  is  or- 
dained, &c. 

Now  this  is  no  more  than  for  direction  to  the 
keeper^  of  the  prison^,  for  it  leaves  the  matter 
to  tLe  discretiou  of  the  judges,  whether  bail- 
able or  not ;  for  when  the  statute  hath  declared 
«iho,are  rephniable,  who  are  not,  as  men  out- 
lawed, those  who  have  abjured  tiie  realm, 
breakers  of  prison,  burners  of  houses,  makers 
of  false  money,  counterfeiting  of  the  king*!i  seal, 
and  the  like;  it  is  then  ordained,  thai  if  the 
KherifT,  or  any  other,  let  any  go  at  large  by 
surtty,  that  is  not  reprisable,  whether  be  be 
sheriif,  constable,  or  any  other  that  hath  the 
keeping  of  prison^,  and  thereof  be  attainted,  lie 
shall  lose  his  office  .and  fee  for  ever ;  so  that  it 
extends  to  the  common  gaolers  and  keepers  of 
prisons,  to  direct  (hem  in  what  cases  they  shall 
let  men  to  bail,  and  in  what  cases  not  -.  and 
that  they  shall  not  be  judges  whom  to  let  to 
replevin,  and  whom  to  keep  in  prison ;  but  it 
extends  not  to  the  judges,  for  if  the  makers  of 
the  statute  had  meant  them  in  it,  ihey  should 
have  put  a  pain  or  penalty  upon  them  als'). 

So  then  I  conclude,  under  your  lordship's  fa- 
vour, that  as  thi^  case  is,  there  shoul.i  have 
been  a  cause  of  the  commitment  expressed,  for 
these  gentlemen  are  broui^ht  iiither  by  writ  ud 
iubjiciendum,  if  they  be  charged ;  and  ad  red- 
fiendum^  if  they  be  not  charged ;  and  therefore 
in  regard  there  is  no  charge  against  them, 
whereupon  they  should  be  detained  in  prison 
any  longer,  we  desire  that  they  may  be  b;tiied 
or  discharged  by  your  lordship. 


plained  that  men  were  imprisoned  by  special 
command,  and  without  indictment  or  other 
le^al  course  of  law,  and  they  desired  that  thing 
may  not  be  done  upon  men  by  special  command 
against  the  Great  Charter. 

The  king  makes  answer,  that  he. is  well 
pleased  therewith  :  that  was  the  first  answer; 
and  for  the  iViture  he  hath  added  fai  ther,  if  any 
man  be  g«  ieved,  let  him  complain,and.right  shall 
bedoneimtohim.  This,  my  lord,  is  an  explana- 
tion of  the  Great  Charier,  as  also  the  statute  of 
37  Ed.  3,  c.  18.  is  a  commentary  upon  it,  that 
men  would  not  be  committed  upon  suggestion 
made  to  the  king,  without  due  proofs  of  law 
again  them,  and  so  it  is  enacted  twice  in  one 
year. 

We  find  more  printed  books,  as  in  lien.  6, 
Mrus  de  fiacts,  Fitz.  182.  «%hich  is  a  strong 
case,  uuder  favour,  in  an  action  of  trespass  for, 
cutting;  down  trees.  The  defendant  saith, 
That  I  he  place  where  the  trees  are  cut,  is  parcel 
of  the  manor  of  B.  whereof  the  king  is  seised  in 
fee,  and  that  the  kin^  did  ci>mmaud  him  to  cut 
them  :  and  the  opinitm  of  the  court  was,  that 
this  was  no  gtod  plea,  without  shewing  the 
specialty  of  the  command;  and  they  •laid,  if 
.the  king  command  me  to  arre»t  a  man,  and  i 
arrest  him,  he  shall  have  an  action  of  false  im- 
prisonment against  me,  although  it  were  done 
in  the  king's  presence. 

In  1  J  oh.  cap.  7,  fol.  46,  it  is  in  print,  and 
there  we  leave  it. 

Uussey,  Chief  Justice  saith,  that  sir  John 
Mark  ham  told  king  Edw.  4,  that  he  could  not 
arrest  a  man  upon  suspicion  of  ftlony  or  trea- 
son, as  any  ot  his  subjects  might;  because  if 
he  sliould  wrong  a  man  by  such  arrest,  the 
parties  could  have  no  remedy  against  him,  if 
any  man  shall  stand  upon  it.  Here  is  a  signi- 
fication of  the  king*s  pleasure,  not  to  have  the 
«  cause  of  the  commitment  examined ;  he  hath 
here  artother  8ii;nification  of  his  pleasure  by 
writ,  whereby  the  party  is  brought  hither  *  ad 
'  subjiciendum  et  recipiendum,'  that  he  hath 
made  year  lordshipjudgeof  that,  which  should 
be  objected  against  this  gentleman,  and  either 
<  to  punish  him,  or  to  deliver  bim ;  and  if  there 
be  no  cause  shewn,  it  is  to  be  intended  that 
.  tl^e  party  is  to  be  delivered,  and  that  it  is  the 
kmg*s  pleasure  it  should  be  so  :  and  the  writ  is 
a  sufficient  warrant  for  the  doing  of  it,  there 
being  no  cause  shewn  of  the  imprisonment. 
And  now,  my  lord,  I  will  speak,  a  word  to  the 
writ  of  dt  komine  repUgiando,  and  no  other 
writ,  for  that  was  the  common  writ ;  and  the 
four  causes  expressed  in  that  statute,  to  wit, 
the  death  of  a  man,  the  command  of  the  king, 
or  liis  justice,  or  forest,  were  excepted  in  that 
writ  before  tlut  statute  made,  as  appears 
Bracton  133,  so  tJiat  the  writ  was  at  the  com- 
mon-law before  that  statute. 

And  it  appears  by  our  Books,  that  if  a  man 
be  brought  hithcj  by  an  Halieas  Corpus,  though 
he  were  im{.*risoned  de  morte  hotmnu,  as  in  the 
31  Edw.  4,  7.  Wiackficld  was  bailed  here,  this 
court  bailed  him,  for  he  was  brought  hither 
^  ad  subjiciendum  et  recipiendum/  and  not  to 


Mr.  Selden's  Aigoment  at  the  KingVbench 
bar  the  same  day. 

My  Lords ;  I  am  of  coimsel  with  sir  £dm. 
Hampden ;  his  case  is  the  same  with  the  other 
two  gentlei»<en :  I  cannot  hope  to  say  much, 
after  that  that  hath  been  said;  yet  if  it  shall 
please  yotir  lordsiiip,  I  shall  remember  you  of 
so  much  as  is  befadlen  my  lot.  Sir  Eclmtmd 
Hampden  is  brought  hither  t>y  a  writ  of  Habeas 
Corp'is,  and  the  keeper  of  the  Gatehouse  hath 
returned  upon  ihe  «^  rijt,  that  sir  Edm.  Hamp- 
den is  detained  in  prison  <  per  speciale  man- 
'  datum  domini  regis,  mihi  significatum  per 
^  warrant  um  du  rum  privati  coi^cilii  dPcti  do- 
*  mini  regn.'  And  then  he  recites  the  war- 
nmt  of  the  lords  ofkhe  council,  which  is-,  that 
they  do  will  and  require  him  to  detain  this  gen- 
dexnaii  still  in  prison^  letting  hua  know  that 
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Im  6f9t  impriaonmcot,  &c.  May  it  plftate 
your  lordship,  I  shall  huinblj  move  you  that 
this  geotlcmnn  may  also  b^  bailed ;  for  under 
iaYO«jr;  my  lord,  fkiere  is  no  cause  in  the  return, 
why  he  should  be  any  fiurther  imprisoned  and 
restrained  of  his  liberty. 

My  lord,  I  shall  say  somethio|  to  the  form 
^f  the  writ ;  and  of  the  return ;  but  Yery  little 
2o  ihem  both,  because  there  is  a  very  litUe  left 
ibr  me  to  say. 

My  lord,  to  the  form,  I  say  it  cxpresseth  no- 
thing of  thWfirit  caption,  and  therefore  it  is  in- 
sufficient ;  I  will  add  one  reason,  as  hath  been 
said:  the  Habeas  Corpus  hath  only  these 
words,  *  quod  iiabeaa  corpus  nus  una  cum 
*  causa  dete&tionii,  et  .non  capttonis.'  But, 
mjf  lord,  because  in  all  imprisonments,  there  is 
a  canse  of  caption  and  .detention,  the  caption 
is  to  he  answered  as  well  as  tlie  detention.  I 
have  seen  many  writs  of  this  nature,  and  on 
them  the  caption  is  returned,  that  they  might 
see  tlie  time  of  the  caption,  said  thereby  know 
whether  the  party  should  be  delivered  or  no, 
and  that  io  rrgard  of  the  length  of  his  impn- 
sonment. 

The  next  exception- 1  take  to  the  foitn  is, 
that  there  is  much  uncertainty  in  it,  so  that  no 
man  can  tell  when  the  writ  came  to  the  keeper 
of  the  prison,  whether  before  the  return  or 
after ;  for  it  appears  not  when  the  king's  com- 
mand was  for  the  commitment,  or  the  signifi- 
cation of  the  council  came  to  hhn.  It  is  true, 
that  it  appears  that  the  warrant  was  dated  the 
7th  of  November;  but  when  it  came  to  the 
keeper  of  the  prison,  that  appears  not  at  all : 
and  therefore,  as  for  want  of  mentioning  the 
same  time  of  the  caption,  so  for  not  expressing 
'the  same  time  when  this  warrant  came,  I  think 
the  return  is  faulty  in  form,  and  void. 

And  for  apparent  contradiction  also,  tlie  re- 
turn is  insufficient ;  for  in  that  pact  of  the  re- 
turn which  is  before  the  warrant,  it  is  said, 
^  Qaod  detentus  est  per  speciale  mnndatum  Ho- 
'  mini  regis.'  The  warrant  of  the  lords  of  the 
cooocil,  the  very  svUables  of  that  warrant  are, 
that  the  lords  of  the  council  do  will  and  re- 
quire him  still  to  detain  him,  which  is  contrary 
to  the  first  part  of  the  return.— Jkstdes,  my 
k>rd,  the  bnls  themselves  say,  in  anoihor  place 
and  passace  of  the  warrant,  that  the  king  com- 
manded them  to  commit  hin^,  and  so  it  is  their 
commitment ;  so  that  upon  the  whole  matter, 
there  appears  to  be  a  clear  contradiction  in  the 
tsturn ;  and  there  being  a  contradiction  in  the 
return,  it  is  void. 

Now,  my  lord,  I  will  speak  a  word  or  two  to 
the  matter  of  the  return ;  and  that  is  tondung 
the  imprisonment,  '  per  specfiale  mnndatum 
'dorami  regis/  by  the  lords  of  the  council, 
without  any  cause  expressed :  aiid  admitting 
of  any,  or'either,  or  both  of  these  to  be  the  re- 
turn ;  r  think  that  by  the  constant  and  settled 
laws  of  thifl  kingdom,  without  which  we  have 
aoching,  no  man  can  be  justly  imprisoned  by 
either  ef  them,  without  a  cause  of  the  commit- 
nent  expressed  in  the  return.  My  lord,  in 
both  the  last  arguments  the  itatntet  have  been 
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mentioned  and  folly  expressed :  yet  I  will  add 
a  little  to  that  which  hath  been  said. 

The  statute  of  Maana  Charta,  cap.  S9,  that 
statute  if  it  were  fully  executed  as  it  oueht  to 
be,  every  man  would  enjoy  his  liberty  better 
than  he  doth.  The  law  saith  expressly,  '  No 
<  freeman  shall  be  imprisoned  without  due  pro- 

*  cess  of  the  law  ;*  out  of  the  very  body  of  this 
act  of  parliament,  besides  the  explanation  of 
other  statutes,  it  appears,  '  Nullus  liber  homo 
'  capiaturvelimprisonatur  nisi  per  lef;em  terras.' 
My  lord,  I  know  these  words  Me^em  terra*,' 
do  leave  the  question  where  it  was,  if  the  inter- 
pretation of  the  statute  were  not.  But  I  think 
under  your  lordship*s  favour,  there  it  most  be 
intended  by  doe  coutse  of  law,  to  be  either  by 
presentment  or  by  indictment. 

My  lords,  if  the  meaning  of  these  words, 

*  per  Iej;[em  temp,*  were  but»  as  we  use  lo  say, 
according  to  the  laws,  which  leaves  the  matter 
very  uncertain  ;  and  *  per  speciale  mandatum,' 
&c  be  within  the  meaning  of  these  words, '  ac- 
cording to  the  law ;'  then  this  Itct  had  done  no- 
thing. The  act  is,  <  No  freeman  shall  be  im^ 
'  prisoned  but  by  the  law  of  the  land.'  If  joo 
will  understand  these  word?,  *  per  legem  terras,* 
in  the  first  sense,  this  statote  shall  extend  to 
villains  as  well  as  to  freemen ;  for  if  I  imprison 
another  man's  villain,  the  villain  may  have  an 
action  of  false  imprisonment.  But  the  lords 
and  tlie  king,  for  then  they  both  had  villains, 
might  imprison  them ;  and  the  villam  could 
havcAO  remedy.  But  these  words  in  the  su- 
tute,V«  per  legem  terrae,'  were  to  the  freeman, 
whic^  ought  not  to  be  imprisoned,  but  by  due 
process  of  4aw :  and  unless  the  interpreyition 
shall  he  this,  the  freeman  shall  have  no  privi« 
lege  above  the  villain. 

So  that  I  conceive,  my  lords,  these  words,  . 
'  per  legem  terras,'  must  he  here  so  interpreted, 
as  in  48  Elis.  The  bill  is  worth  observing.  le 
reciteth  that  divers  persons  without  any  writ 
or  presentment  were  cast  into  prison,  ^c.  that 
it  might  be  enacted,  (hat  it  should  not  be  so 
done  hereafter.  The  answer  there  is,  that  as 
this  is  an  article  of  the  Great  Charter,  this 
should  be  granted.  So  that  it  seems  the  sta^ 
tute  is  not  taken  to  be  an  explanation  of  that 
of  Magna 'Charta,  but  the  very  words  of  the 
statute  of  Magna  Qharta. 

I  will  condttde  with  a  little  observation  upon 
these  words,  *  nee  super  eum  mittimus ;'  which 
words  of  themselves  signify  not  so  much,  a  man 
cannot  find  any  fit  senne  for  them.  But,  my  ' 
lord,  in  the  7tn  king  John,  tliere  was  a  Great 
Charter,  by  which  tliis  btatute  in  the  9tli  H.  8, 
whereby  we  are  now  regulated,  was  framed, 
aud  there  the  words  are, '  nee  eum  in  carcerem 

*  mittimus.*  We  will  not  commit  liim  to  pri- 
son ;  that  is,  the  king  himself  will  not ;  and  to 
justify  this,  there  is  a  story  of  that  time  ia 
Matthew  Paris,  and  in  that  Book  this  Charter 
of  king  John  is  set  down  at  large,  which  book 
is  very  authentic,  and  there  it  is  entered  1  and 
in  the  9th  of  Hen.  3,  he  saith,  that  the  statute 
was  renewed  in  the  same  words  with  the  Char- 
ter of  kiog  Joha.    And^  my  lord,  he  night 
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know  it  better  than  others,  for  he  wms  the  king*s 
Chronologer  iu  t))Oae  times  :  and  therefore,  m^ 
lord,  since  thtire  be  so  many  reasons,  and  so 
many  precedents,  and  so  many  statutes,  which 
declare,  that  no  freeman  whatsoever  ought  to 
be  imprisoned  but  according  to  the  laws  of  the 
land ;  and  that  the  XJherty  of  the  Subject  is 
the  lughest  inheritance  that  he  hath ;  my  hum- 
ble request  is,  Uiat  according  to  the  ancient 
]a»s  and  privileges  of  this  realm,  this  gentle* 
man,  my  client,  mny  be  bailed. 


.  Caltorop,  at  the 
Nov.  Mich.  3  Car. 
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be  doth  return  (be  same  as  the  sigaifieaTit  of 
the  lords  by  their  warrant.  Register  65,  the 
writ  of  £icommimicat'  Capiend'  goeth,  *  Rex 

*  vicecom*  Lincoln*  S.  signihcifvit  nob*  vener»- 

*  bilis  pater  Henricus  Lincolniensis  episcoput 

*  per  litems  suas  patentes  quod  R.  sans  paro- 

*  chiar  propter  saam  manifestam    contumac' 

*  authontaie  ip'kius  episc*  ordm*  excom'  est,  ner 

<  se  vult  per  censuram  ecciesiasticam  justiciar* 

*  &c.  tibi  pntcipimus  quod  pnedict*  K.  per  cor- 

*  pus  SQum  secundum  consuetod*  AnglMB  jus- 
'  tic*  &c.'  And  yet  np  nan  will  sat  that  there 
is  an  information  nf  the  king,  that  R.  is  excom- 
municated, but  only  that  the  bishop  of  Lincoln 
had  signi6ed  unto  liim  that  R.  was  escomroii-> 
nicated.  And  in  Filz.  Nat.  Br.  663,  and  Re- 
gister 65,  it  appears  that  the  form  of  the  writ 
of  Excommunication  deUber^fuP  is,  *  ReiTice- 
'  com'  Loudon  salut*.    Cum  Thorn'  Jay  alltt- 

*  tar*  London*  qui  nuper  ad  denuntiat.  venera- 
'  bil*  pairis  archie p*  Eborum  pro  contumaciis 
'  suis  ratione  contractus  in  civitate  nostra  £bo- 

<  mm  habit'  ut  dicebnt.  tanquam  excom'  ec 
'  ctaves  ecclesic  contemnent'  per  eorp'  sumn 
'  secundum  consnetud'  Anglia  per  te  justic* 

*  pnecepimus,  donee  &c.  esset  sati«fsct'  eid* 
^  archiepiscop.  ad  satisfuciendom  Deo  etsanct» 
'  ecclesiiE,  sufiicientem  exposuit  canboncm, 
'  per  quod  eidem  archiepi&copus  ofiic.  aidii- 
'  diac.  London,  mutuie  vicissitudin*  obtentn 
'  scripsit  ut  ip*(um  absolvat  ab  excom'  senteo' 
'  meniorata  sicut  idem  archiepiftcopus  per  lite- 
'  rassuas  patentes  nob*  signiHcavit,  tibi  pr»ei- 
'  pimus  quod  prcd*  Thorn,  com  tibi  constare 

*  poterit  ipsum  ab  excom*  fircdict'  per  predict' 

*  oflicial'  abbolvi  a  pris4)n*  qua  detinetor  si  ea 
'  occasione  et  non  aha  detineat*  in  eadem  sine 
'  dilatione  deliherari  fac*.'  And  yet  it  cannot 
be  said,  tliat  although  the  king  recited  in  his 
writ  that  the  ardibibhop  had  signified  unto  him 
that  he  had  written  unto  the  official  of  the 
arclidearon,  that  the  king  said,  that  the  arch- 
bishop had  wriite.i ;  fur  he  doth  not  affirm  so 
much  preci%ely,  but  only  referreth  himself  nnto 
the  cert ificateoft lie  archbishop. 

Plonden  1?2.  Buckley  and  River*s  case,  it 
is  put,  That  if  a  man  wiU  bring  an  aetioa  of 
debt  upon  an  oblieatidu,  and  declare  that  it 
appears  by  the  obligation  that  the  defendant 
stood  bound  to  the  plaintiff  in  20/.  the  wliich 
be  hath  not  paid,  this  declaration  i%  not  good  ; 
insomuch  as  it  is  not  aliedged  by  matter  m 
fact,  that  he  was  bound  unto  him  in  90/.  bat 
the  deed  is  alle<lgcd  bv  recital  only,  91  £d.  4, 

4a. 

Pbwden  Com.  196  &  143.  Browning  and 
Beeston's  Case. 

The  Abbot  nf .  Waltham  being  appointed 
collector  of  a  Disme  grahted  unto  the  king,  in 
discharge  of  himself,  in  the  Exchequer,  plead- 
eth,  '  Quo  inter  recordnt'  Ter.  Paw.  anno  15. 

*  domini  Regis  £dwardi  1  inter  alia  continetor 
'  quod  R.  2.*  liad  granted  unto  the  predecessors 
of  the  said  Abbot,  that  he  nor  any  of  his  soc- 
cessors  should  be  any  collectors  ot  any  dismes 
to  be  granted  aAerwards,  and  it  was  adjudgtd 
that  this  plea  was  ill. 


The  Argument  of  Ma 
King's- Beu(.b  bar,  22 
regis. 

Sir  John  Corbet  being  brought  to  the 
King's- Bench  bar,  with  sir  Edmund  Hampden, 
sir  VV niter  Earl,  and  sir  John  ileveningham, 
\>ho  were  also  brou|:ht  thiiher  by  several  writs 
of  Habeas  Corpu-s  h  ith  the  same  return ;  1 
being  assigned  by  the  court  of  KingVBeuch, 
upon  a  petition  delivered,  to  be  of  cotmsel  with 
^  sir  John  Corbet,  did  move  that  sir  John  Corbet 
might  be  discharged  of  his  imprisonment,  and 
put  in  bail ;  fur  1  did  conceive  that  the  return 
of  this  H.  Corpus  was  insufficient,  both  in  the 
mutter  of  flic  return,  and  in  the  manner  of  the 
return,  and  so  there  ought  not  to  be  a  longer 
detaining  of  sir  John  Corbet  in  prison.  For  as 
to  the  manner  of  the  return,  it  i^  nut  laid  down 
precisely,  that  sir  John  Corbet  is  detained  in 
prison  by  t'>e  special  commantiinent  of  the 
king,  si^uihed  by  the  warrant  of  the  lords  of 
the  council ;  llie  which  is  not  a  direct  affirma- 
tion that  he  is  detained  by  the  special  ronpiand 
of  the  king,  but  that  tlie  lords  of  Dbe  council, 
by  their  warrant,  have  signified  unto  him  that 
he  was  committed  and  stilt  detained  by  the 
special  command  of  the  king.  ' 

And  howsotver  the  lords  of  the  council  had 
signitied  that  he  was  detained  by  the  command- 
ment of  the  king,  yet  it  may  be  be  was  not  de- 
tained by  the  comma i.dment  of  the  king  ;  for 
their  eignificati'.m  of  the  some  by  warrant  may 
be  untrue,  and  the  warrant  of  tde  lords  of  the 
council  that  is  returned  in  htrc  verba,  iroporteth 
that  the  keeper  of  the  Gatehouse  rather  took 
upon  him  to  return,  tliat  it  was  signified  unto 
him  by  the  wairant  of  the  lords  of  the  coi^ncd, 
that  sir  John  C^orbet  was  committed  and  de- 
tained by  the  special  coimnandment  of  the 
king ;  because  if  the  keeper  had  taken  upon 
him  to  affirm  it  upon  his  return,  then  needed 
l^e  not  to  have  ritunied  the  warrant  of  the 
lords  of  the  council :  and  the  warrant  itself 
shewet!)  that  he  had  only  his  intbnnation  from 
the  lords  of  the  councd.  For  thwir  warrant  is 
to  let  the  keeper  know,  thnt  both  tlie  first  com- 
mitment, and  this  direction  for  the  continuing 
of  him  in  pri&on,  ^^ere  and  are  b^y  his  majesty's 
special  commandment ;  and  I  do  not  see,  as 
this  return  is  made,  that  an  accord  upon  the 
case  can  lie  upon  the  keeper  of  the  Gatehouse, 
if  sir  John  Corbet  was  not  committed  nor  de- 
tained by  the  special  commandment  of  the 
king,  so  long  ab  the  warrant  of  tt^e  lords  of  tha 
council  be  returned  !»»  it  was  made,  becauM 


tl]  STATE  TRIALS,  3  Charles  I.  l627,'-4nx)ughi  fySirT.  Darnel,  and  others.   [29 

For  the  wyxn^  *  It  was  contained  -among 
tbe  Records,'  it  is  no  precise  affirmation  that 
tiie  king  bad  granted  to  his  predeceasoray  that 
they  should  be  discharged  of  the  collecting  any 
disroes,  but  it  is  only  an  allmtion  by  way  of 
recital,  and  not  b^  precise  a&mation,  tlie  plea 
may  not  be  good. 

S  &  3  Mar.  Dyer  117.  &  118.  the  plainiiflf's 
reply  in  bar  of  all  pleadeth,  that  John  Abbot 
of  W.  was  seised  ot  his  lands  in  right  of  his 
church,  and  so  seized  by  the  assent  uf  the  te- 
nant by  indenture,  14  H.  4,  *  testat'  quod  prae- 
'  diet'  Abbat'  efe  convent*  deinisenint  et  tradi- 
'denint*  onto  the  pliMotiff;  an^  ruled,  that 
this  form  of  pleading  was  ill,  insomuch  as  it 
was  not  alledged  by  precise  affirmation,  *  quod 
<  demiserunt,  sed  iadentura  testatur,  quod  de- 

*  miserunt ;'  which  is  not  suffideot,  insomuch 
as  it  is  onW  an  nUegation  by  way  of  recital^ 
that  the  indenture  deth  witness,  and  the  same 
indenture  may  witness  so  much,  and  yet  not 
be  a  demise. 

And  if  in  pleading  there  must  be  direct 
affirmation  of  the  matter  alledged,  then  d  for» 
tiori  in  a  return,  which  must  kw  more  precise 
than  in  pleading ;  and  so  by  all  the  cases  I 
have  formerly  touched,  it  appeareth  that  this 
return  is  no  espress  affirmation  of  the  keeper 
of  the  Gatehouse,  that  sir  John  Corbet  is  de^ 
tsioed  in  prison  by  tlie  special  commnudment 
of  the  king,  but  only  an  affimiation  of  the 
lords  of  the  council,  who  had  signified  unto 
him  that  his  detainment  in  prison,  was  by  spe- 
cial command  of  the  king. 

The  return,  which  ought  to  be  certain,  and 
punctual,  and  affirmative,  and  not  bj  the  way 
of  information  out  of  another  mairs  mouth, 
may  not  be  good,  as  appeareth  by  tbe  several 
hooks  of  our  law. 

<3  £d.  3,  Rex  vic^lSl.  upon  a  Homine  re- 
pUgmndo^  against  the  Abbotof  C.  the  sheriff 
retumeth  that  he  had  seot  to  the  bailiff  of  the 
abbot,  that  answered  him,  jthat  be  was  the  vil- 
lein of  the  abbot,  by  which  he  might  not  make 
fJeUverance,  and  a  6'irii/  aliat  was  awarded,  fof 
his  return  was  insufficient;  insomuch  that  he 
had  returned  the  answer  of  the  bailiff  of  the 
abbot,  where  he  ought  to  have  returned  the 
answer  of  the  abbot  himself  out  of  his  own 
mouth. 

Trin.  92  £.  S,  Rot.  46.  parent'  vill'  et  Burg. 
Evesque  de  Norwich,  repl'  68.  Nat.  Br.  Case 
34.  Fits.  Nat.  Br.  65.  &  34  £.  3,  Excom'  S9. 
the  case  appeareth  to  be  such  in  a  trespass ; 
the  defendant  pleadeth  the  plaintiff  is  excom- 
municate, and  sheweth  forth  the  letter  of  the 
hishop  of  iincoln,  witnessing  that  tor  diveis 
contumacies,  &c.  and  because  be  had  certified 
noeicofiifiittaJc'dtine  by  himself,  but  by  another, 
the  letter  of  excommunication  was  annulled, 
for  the  bishop  ought  to  have  certified  his  own 
act,  and  not  the  act  uf  another. 

tiiUarii  ftl  U.  8,  Rot.  37,  it  appeareth  by  the 
return  of  an  IL  Corpus,  that  John  Parker  was 
committed  to  prison  for  security  of  the  peace, 
and  /or, suspicion  of  felony,  as  '  per  muidatum 

*  domiiii  regis  nunciatum  per  Robertum  Feck, 


*  de  ClifibrdVInn  ;*  and  upon  his  return,  John 
Parker  was  bailed :  for  the  return  '  Com  miss. 

*  fuit  per  speciale  mandatum  domini  regis, 
<  nunciatum  per  Robertum  Peck,'  was  not 
good,  insomuch  that  it  was  not  a  direct  return 
that  he  was  committed  '  per  mandatum  domini 
'regis.' 

And  ior  the  first  point,  I  conclude,  that  this 
return  is  insufficient  iu  lorin,  insomuch,  that  it 
doth  not  make  a  precise  and  direct  return,  that 
he  was  committed  and  detained  by  the  special 
command  of  the  king,  but  only,  as  it  was  signi- 
fied bythe  warrant  of  the  lorcis  'of  the  council, 
which  will  not  serve  the  turn.  And  upon  the 
book  of  9  H.  6,  44.  the  return  of  the  cnuse  of 
a  man's  imprisonment  ought  tu  be  precise  and 
direct  upon  the  H.  Corpus,  insomuch  as  there- 
by to  be  able  to  judge  of  the  cause,  whether  it 
be  sufficient  or  not :  for  there  «uiy  not  any 
doubt  be  taken  to  the*  return,  be  it  true  or 
fiilse,  but  the  court  is  to  accept  tlie  same  as 
,  true;  and  if  it  be  false,  the  party  must  take 
his  remedy  by  action  upon  the  case. 

And  as  concerning  the  matter  of  the  return,' 
it  will  rest  upon  these  parts:  1.  Whether  the 
return,  that  he  is  detained  in  prison  by  special 
commandment  of  our  lurd  the  king,  be  good  or 
not,  without  shewing  the  nature  of  the  com- 
maudment,  or  tbe  cause  whereupon  the  com- 
mitment is  grounded  in  the  return  ?  S.  Whe- 
ther the  time  of  the  first  commitment  by  the 
commandment  of  the  king,  not  appearing  to 
the  court,  is  sufficient  to  detain  him  in  prison  f 
3.  Whether  the  imprisonment  of  Uie  subjects 
without  cause  shewed,  but  only  by  the  conw 
mandment  of  tbe  king,  be  warrantable  by  the 
laws  and  statutes  of  this  realm  ? 

As  to  the  first  part,  I  find  by  the  books  of 
our  law,  that  commandments  of  the  king  are  of 
several  natures,  by  some  of  «»hich  the  imprison- 
ment of  a  man's  bodv  is  utterlv  un lawful :  and 
by  others  of  them,  aliliough  the  imprisonment 
may  be  lawfiil,  yet  the  continuance  of  him  with- 
out bail  or  mainprise,  will  be  utterly  unlawful. 
— ^There  is  m  verbal  command  of^  the  king, 
which  is  by  word  of  mouth  of  the  king*s  only; 
and  such  commandment  by  ilie  kin^,  bj^  tlie 
books  of  our  law,  will  not  be  sufficient  either 
to  imprison  a  manr,  or  to  continue  him  in  pri- 
son, 16.  6.  '  Monstrans  de  faict  si,'  upon  an 
action  of  trespass  brought  for  cutting  ot  trees, 
the  defendant  pleadeth  that  the  place  where  he 
cut  them  is  parcel  of  the  manor  of  D.  whereof 
the  king  is  seized  in  fee,  and  the  king  com- 
manded him  to  cut  the  trees :  and  the  opinion 
of  the  court  there  is,  that  the  plea  in  bar  was 
ill,  because  he  did  not  shew  any  speciMl  com- 
mandment of  the  king;  and  theie  it  is  agreed 
by  the  whole  court,  that  if  the  king  commaddeth 
one  to  arrest  another,  and  tlie  party  command- 
ed did  arrest  the  other,  an  action  of  trespass  or 
false  imprisonment  is  maintainable  against  th« 
party  that  arrested  him,  although  it  nere  doue 
ni  the  presence  of  the  kin$r,  39  H.  6,  17.  where 
one  justified!  the  seizure  of  the  goods  of  a 
person  that  is  outlawed  by  tbe  commandment 
of  the  king,  such  a  party  being  no  officer,  uMy 
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not  in  an  action  brooght  against  liim  have  Miy 
aid  of  ihc  kiug ;  for  such  a  commaudiuciit  lUveii 
to  one  tUat  is  not  an  officer,  will  not  any  ways 
avail  liim,  that  is  to  justify  hioisdf  by  tlic  re- 
turn of  that  commaudment. 
*  37  U.  6, 10.  If  Uie  king  give  nc  a  thing,  and 
I  take  I  lie  same  by  his  coiiuuandment  by  word 
of  nM>uib,  it  is  not  justified  by  law;  nothing 
may  pnss  without  matter  of  record. 

10  H.  7,  7.  and  17,  la,  it  is  agreed,  that  jus- 
tices may  command  one  to  arrest  another  that 
is  in  th(  ir  ^-iew  or  (iresence,  but  not  one  that  is 
out  of  tbeir  view  or  presence.  (1  Croke.  Hoi- 
liday  V.  Oxenbridge.) 

And  Keble  10  H.  7,  IS,  said,  that  where  one 
is  arrested  by  a  parol  conunand  in  their  view 
or  presence,  it  is  fitting  that  a  record  may  be 
made  of  it,  insomnch,  that  without  such  a  re- 
cord there  can  hardly  be  a  justification  in  ano- 
ther term. 

S.  There  is  a  commandment  of  the  king  br 
his  cominisiuon,  \Uiich,  according  to  Calvin's 
case  in  Coke's  7th  Ileport,  it  is  called  by  him, 
'  breve  mandatum  non  remcdiabile;*  and  by 
virtue  of  such  a  commandment,  the  king  may 
neither  seize  the  goods  of  his  subject,  nor  im- 
prison his  body,  as  it  is  resolved  in  4A  Aat.  pi. 
5,  where  it  u  agreed  by  all  the  justfc<M|  that  a 
commissiuu  to  take  a  man's  goods,  or  imprison 
his  body,  w  ithout  indictment  or  suit  of  the  party, 
or  other  due  prooess,  it  against  the  law. 

3.  There  is  a  commandment  of  the  king, 
which  is  grounded  upon  a  suggestion  made  to 
the  king  or  to  his  council;  and  if  a  man  be 
committed  to  prison  by  suc4i  a  suggestion,  by 
commandment  of  the  king,  it  is  uulawfuli  and 
not  warranted  by  the  law  of  the  realm. 

The  %5  of  E.  3,  cap.  4,  De  Provisionibns, 
where  it  is  contained  in  the  Great  CbarUr  of 
tlie  franchises  of  England,  that  none  shall  be 
imprisoned  or  arrest^  of  his  freehold  or  of  his 
frfuichiscs,  nor  of  his  free  customs,  but  bv  the 
Jaw  of  the  land. — It  is  awarded,  consented  and 
established,  that  from  henceforth  none  shall  be 
taken  by  petition  or  suggestion  made  to  our  so- 
vereign lord  the  king,  or  to  his  council,  until  it 
be  by  indictment  or  presentment  of  his  good  and 
lawful  neighbours,  where  such  deeds  are  done 
in  due  manner,  or  by  process  made  by  writ  ori* 
cinal  at  Uie  common  law ;  nor  that  none  shall 
be  arrested  of  his  franchises,  nor  of  his  freehold, 
unh  ss  be  be  duly  broujtlit  in,  and  answer,  and 
forejudged  of  the  same  by  way  of  law :  and  if 
any  thing  be  done  against  the  same,  itsliall  be 
redressed  and  holden  for  nouf>ht. 

37  £.  3,  c.  10,  although  it  be  contained  in 
the  G teat  Cliarter,  that  no  man  be  taken  or  im- 
prisoned or  put  out  of  his  fireehold,  without  due 
process  of  the  law ;  nevertheless,  divers  permns 
make  false  suggestions  to  the  king  himself,  as 
well  for  malice  as  otherwise,  whereby  the  king 
is  often  grieved,  and  divers  of  the  realm  put  in 
great  damages,  contrary  to  the  form  of  the  same 
statute. 

When  fore  it  is  ordained,  that  all  they  that 
make  such  suggestions,  be  sent  with  their  sog- 
^ef»tU>us  to  tlte  Chancellor  or  Treasurer,  and 


thitandevfryof  thimfindiiiretieflto  puitM 
tltexr  si^estions,  and  endur0  the  same  pftia  «• 
the  other  should  liave  had  in  case  that  hit  aof  • 
gestioB  be  found  ontrue:  and  that  then  pcooct» 
of  tlie  law  be  made  s«ainst  them,  without  beiog 
taken  or  impriiuned»  against  the  form  of  tte 
same  charter,  and  other  statutes.— So  that  is 
appears  by  these  several  ttatntes,  that  inch 
oommandmenU  of  the  king  as  are  gronndcd 
upon  suggestion,  either  made  to  himself  or  ta 
his  council,  for  the  imprisonment  of  a  man,  mrs 
against  the  law. 

Fourthly,  I  find  that  there  is  a  commandment. 
of  tlie  king  which  is  made  under  his  hand,  with 
his  signet ;  for  in  4  and  5  of  Phihp  and  Marj^ 
Dyer  laa,  where  the  statute  of  1  Ric.  3,  c.  1 1» 
restraineth  the  Wanien  of  the  Fleet  for  letting 
any  man  at  large  that  is  in  upon  judgmcot  aft 
tlie  suit  of  any  man,  except  it  be  by  writ  or  other 
commandment  of  the  king;  it  was  doub(ed« 
whether  the  queen  by  letter  under  her  hand  and 
privy-signet  doth  give  commandment  to  th* 
Warden  of  the  Fleet  to  suffer  a  man  that  is  cbem 
in  execution  to  go  about  his  business,  or  the  a^ 
fiiirs  of  the  queen;  whether  this  be  a  warrant* 
able  command  or  not  within  the  stataU  s  and 
the  law  hath  always  been  conceived  upon  thnft 
book,  that  such  a  commandment  ia  not  wamni* 
able  by  law.  And  if  such  a  command  will  noft 
serve  the  turn,  to  give  unto  n  man  his  libetty^ 
which  the  law  favooietb,  and  had  the  oounte* 
nance  of  ah  act  of  paiiiaincnc  for  the  doing  of 
it;  then  I  conceive  it  should  be  n  more  strong 
case,  the  king  should  not  have  power  by  liis 
commandment  to  impriaon  a  man  without  dun 
processof  thekw,and  rertrain  him  of  tiishbcrty^ 
when  there  had  been  so  many  acu  of  paiiiuF- 
ment  made  for  the  hberty  of  the  subjecu. 

Fifthlv,  I  do  find  that  there  is  the  oommamW 
ment  of'^the  king,  which  ia  by  his  writ  under  thn 
mat  seal,  or  the  seal  of  the  court  out  of  which 
It  issueth,  Regist.  f.  69,  and  70.  Ill  the  writ 
'  De  cautione  adouttenda,'  I  find  the  wnnb, 
«  mandatum  regis'  eapouaded  to  be  *  breve 

<  regis/  for  the  writ  goeth :  5  Rca  vie'  salntam. 

<  Cum  nuper  ad  requisitionem  S.  de  Isle  can&> 

<  nici  Lincolne  venerabilia  patris  H.  Lincoln. 

<  Episcopi  ipso  in  remotis  agente  vicarii  gene> 

*  raL  per  literas  soas  patentes  nobis  signibcan- 
'  tes  Nicho.  B.  diet.  Lincoln,  dioc.  propter 
'  manifestam  contumaciam  authoritate  ipsius 
'  episcopi  ordinar.  excommunicat.  esse  nee  si 
'  veile,  £ec.  vohis  pneceperimns  (}ood  -pr«(at. 

<  &c.  satisfactum  ex  pane  ipsius  N .  qui  viitote 

<  inand.iti  nostri  praldict.  per  voa  capt.  ct  in 

<  prison,  nostra  de  Newgate  detent,  esistii,  he. 

*  ttos  nolentes  quod  prsefat.  N.  per.  breve  noa« 

*  tnun  pradict.  via  praclndatur,  &c.  prosequi 
'  possit  in  forma  juris  maxim,  tec.  integer  esse 

*  debcat,  vobis  prscipimus  quod  scire,  &c.  quod 
'  sit,  &c.  c|oare  pradict.  N.  a  prisona  prssdict. 

<  deliberari  non  debeaL    Rex  justiciar'  suis  de 

<  Banco  salut.  Cum  nos  nuper  ad  aignifica- 
'  tinoem  S.  de  Isle,  &c.  usque  ibi  excommuni- 
'  cat.  extitisse,  nee  se  velle,  &c.  esset  sntisfao* 
'  tum  ex  parte  ipsius  N.  virtute  mandati  noatri 

*  pred.  cap.  et  m  prisona  nostra  de  Newgate 
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<taac  detanti,  &c.  ct  nolentea  eo  praBtestd 
'  prsfato  N.  per  btfve  oostnia  prqed.  Tia  pn»- 

*  ckidac*  qoo  minus  appellu.  sua  negotium,  &c. 

*  procasMnt.  es  apfMUaDt.  statut.  &c.  per  breve 
'  aostrooi  prsBocperiiiuis  prefaU  yic.  qood  scire 

*  iacei«nt»  ho.  Tobis  si^ifie.  et  consult,  et  cir* 

*  cmmpect.  io  (>kieitis  per  breve  prsdfct  coraai 

*  robis  pendeatibiis  procedere  valeatis  secnn* 
'  dtun  legem  et  consnetudanem  regni  nostrL' 

Staf.  r«,5£.  3,c.8. 1  £.  3,c.  9,  saitb,  that 
every  Capias  in  a  personal  action  is  a  com- 
mandment of  the  kingy  for  it  is  '  Precipimns 

<  tibi  qood  capias/  &c  and  yet  the  defendant, 
M  tbereit  is  said,  is  replevisable  by  the  common 
law.  7tL  90^  a.  Calvin's  Case,  aaith,  That 
there  are  two  kind  of  writs,  viic  *  brevia  mandi^ 

<  loiia  et  remedialia,  et  brevia  mandatoria  et 

*  nonremcdialia.'  Bravia  mandatoria  et  reme- 
dtalia,  aic  writs  of  richt,  formed  on,  &c  debts, 
trespasses,  and  shorUy  all  writs  real  and  per- 
sonal, whereby  the  party  wronged  is  to  recover 
suaswhat,  and  to-be  remedied  (at  that  wrong 
which  is  done  onto  him. 

SiitUy,  I  do  find  by  onr  books  of  kiw,  and 
by  the  Regiaier,  that  this  special  *'maadatnm 

*  doraini  rsgia^'  is  expounded  to  be  this  writ,  and 
Ihst  the  law  taketh  no  notice  of  any  other  <  npe- 
'  ciale  mandatnm,'  than  by  thb  writ.  The 
which  being  so,  when  the  retnm  is  made,  that 
he  is  imprisoned  and  detained  in  prison  b^  die 
special  commandment  of  the  king,  how  can  the 
cottrt  adjudge  upon  this  return,  that  sir  John 
Corbet  ought  to  be  kept  in  prison,  and  not  to 
be  bailed;  when  the  nature  of  the  special  com- 
mandment is  not  set  forth  in  the  return,  where- 
by it  may  appear  unto  the  court  that  he  is  not 
J?  In  ~ 


Bracton,  c.  19,  US,  )Fon  shall 
see  a  writ  reciting,  <  Pnecipimus  tibi  quod 

*  oon  implacites  nee  impkcitsri  permittas  ta* 

*  km  de  hbeso  leoemento  auo  tali  villoy  sint 

*  special)  prascepto  aostro  vel  capitalis  justiciar* 


And  the  reason  of  it  there  is  given,  *  Qma 

*  nemo  de  libero  teiiemeoto  sine  brevi  sive  li- 
^  belb  eonvcntionali  nisi  gratis  vohierit  respon- 
*■  debit'  So  as  tlie  eiception  of  special  com- 
insndment  by  the  very  book,  appeareth  to  be 

*  breve  stve  libeihis  conventmntuii.'  Regist. 
sri,  the  Wiit'of  Manucaption  goech  in  diis 
manner:   '  Rer  vie.  lalut  camjiuperassignik 

<  Tsrimns  dilectos  et  fideles  nostros  A.  B.  et  C, 
'  D.  ad  inqaisitiones  de  forstallariis.  et  trans- 

*  pessiaBiibns   contra  fonnam  statutr  dndnm 

<  apad  Wtnton.  editi  in^com.  tuo  fodend.  et  ad 

*  ilios  qooeinde  colpaBiles  iovenire«t.'capiend. 

<  et  in  uisona  nostra  saivo  custod.  faciend.  do- 
^  nee  auud  inde  prcdpissemus  quod  C.  D.  et 
'  £.  pro  hujusmodi  forstallamentis  et  transgres- 
'  sionibus  unde  coram  prefot.  A.  B.  et  C.  D. 
'  indict,  foerintycapt.  et  in  prisonadeL.  detent. 

*  exist  i  qua  deliberari  non  possont,  sine  man- 

<  date  nostro  spedali,  oos  vdlenCes  eisdem  C. 
'  D.  et£.  gratiam  in  hsc  parte  facere  specialem, 

*  tibi  pnectpimus  qood  si  predict  C.  D.  et  B. 
'  occasione  pnsdict.  et  non  alia  in  prisona  prm* 

*  diet  detineantur,  et  pro  transpvssionibos  illis 
'  sscundum  legem  et  consuetudmem  regni  noa- 


'  trt  Anglia  replegiabiles  existon^  &c.  tunc  im« 

*  pos^  C.  D.  et  E.  a  prisona  predict,  si  ea  occa- 

*  siooe.  et  non  alin  detineantur  in  eadem,  inte- 
^  rim  deliberari  facias  per  manocapt.  supnidict. 

*  et  habeas  tibi  tunc  coram  praifot.  justiciar. ' 
'  nomina  mamicapt.  ilkirum  et  hoc  breve.' 

And  the  ^(position  of  this '  speciale^anda^ 
<  turn  dommi  reeis,'  mentioned  in  the  Writ,  is  ^ 
expounded  to  be  '  breve  domini  regis,'  and 
thereupon  is  this  writ  directed  unto  the  sheriff 
for  the  delrvenr  of  tliem. — And  so  much  for  the 
first  branch  or  the  first  port :  I  conclude,  that 
the  special  command  of  the  king,  without  shew- 
ing tne  nature  of  the  commandment  of  the  king, 
is  too  genera],  and  therefore  insufficient ;  for 
he  oug^t  «to  have  returned  the  nature  of  the 
commandment  of  the  king,  whevehy  the  court 
nughc  have  adjudged  upon  it,  whether  it  were 
such  a  comnumdment  that  the  imprisonment  of 
air  John  Corbet  be  lawful  or  not ;  and  whether 
it  were  such  a  commandment  of  the  king,  Chat 
although  the  imprisonment  were  hiwful  at  first, 
yet  he  might  be  bailed  by  law. 

And  as  for  the  general  retom  of  *  speciala 
'  mandatum  domini  regis,'  without  shewing  the 
cause  of  the  imprisonment  either  special  or  ge- 
neral, I  hold,  that  for  that  cause  also  the  return 
b  insufficient. 

First,  in  regard  of  the  Habeas  Corpus,  which 
is  the  commandment  of  the  king  only,  made 
the  15th  of  November. 

According  to  the  teste  of  the  Writ,  command^ 
ing  the  keeper  of  the  Gate-house  to  have  tbe 
body  of  sir  John- Corbet, '  una  cum  causa  de» 

*  tentionis,  et  ad  subjiciendum  et  recipiendum 
'  ea  qum  cnria  nostra  de  eo  ad  tunc  ibid,  ordi- 
'  nar.  contingat' ;'  so  as  tbe  commandment  of 
the  writ  being  to  shew  tbe  cause  of  his  detain- 
ing in  prison,  the  keeper  of  the  Gate-bouse  doth 
not  give  a  foil  answer  unto  the  writ,  unless  the 
cause  of  the  detainment  in  prison  be  returned ; 
and  the  court  doth  not  know  how  to  ^e  their 
judgment  upon  him,  either  for  his  imprison- 
ment, or  for  his  discharge,  according  to  tne  pur- 
port of  the  writ,  when  there  is  not  a  cause  re- 
turned. And  forasmuch  as  upon  an  £xcon>- 
meng/ement  certified,  it  hath  been  adjudged 
oftentimes  that  certi6cates  were  insufficient, 
where  felie  cause  of  the  commitment  hath  not 
been  certified ;  that  tbe  court  might  adjudge 
whether  the  ecclesiastical  judges,  who  pro- 
nounced the  excommanication,  had  power  over 
the  original  cause,  according  to  the  book  of  14 
Hen.  4, 14, 8.  Rep.  OS.  Trollop's  case,  and  SO 
Edw.  3,  EicomoMngement  9. 

So  upon  an  Habeas  Corpus  in  this  court, 
where  a  man  bath  been  committed  by  tbe 
Chsttcellor  of  England,  by  the  Council  or  Eng- 
land, Marches  of  Wales,  W;arden  of  the  Stan- 
naries, High-CommissioU)  Admiralty,  Dutchy, 
Court  of  Request,  Commission  of  Sewers  or 
Bankrupts;  it  hath  several  times  been  ad- 
judged that  the  retuni  was  insufficient,  where 
the  particular  cause  of  imprisonment  hath  not 
been  shewn,  to  tbe  intent  that  it  roi^ht  appear, 
that  those  that  committed  hhn  had  junsdiction 
over  the  causey  otherwise  he  ought  to  be  dis- 


97]     STATE  TRIALS,  3  Charles  I.  1 607 — Proceedkigi  am  lAe  Uabeu  Corpm,     [fiS 


cbaifed  by  the  law :  aod  I  spare  to  redte  pai^ 
ticular  causes  iu  every  kind  of  these,  because 
there  are  so  many  preoedents  of  them  in  several 
ages  of  e^'ery  king  of  this  realm  :  aod  it  is  an 
inftJiibie  maxim  of  the  law.  That  as  the  court 
of  the  KingVBenchy  and  Judges,  ought  not  to 
deny  an  Habeas  Corpus  unto  any  prisoner  that 
shall  demand  the  same,  by  whomsoever  he  be 
committed ;  so  ought  the  cause  of  his  imprison- 
ment to  be  shewn  upon  the  return,  so  that  the 
court  may  adjudge  of  the  cause,  whether  the 
cause  iii  the  imprisoument  he  lawful  or  not. 
And  because  I  will  not  trouble  the  court  with 
so  many  precedents,  but  suck  as  shall  suit  with 
the  cauM  in  question,  I  will  only  produce  and 
vouch  such  precedents,  where  the  party  was 
committed  either  by  the  comiAandment  of  the 
king,  or  otherwise  by  the  coomiandment  of  the 
privy*council,  which  Stamford,  fol.  79.  lermeth 
the  mouth  of  the  king ;  such  acts  as  are  done 
by  the  privy-council,  being  as  acts  done  by  the 
kiughimscli*. — And  in  all  tnese  causes  you  shall 
find  that  there  is  a  cause  returned  as  well  as 

<  a  speciale  mandatum  domiui  regis,  ficc/  or 

<  mandatum  privati  concilii  domini regis/  where- 
by the  court  mav  adjudge  of  the  cause,  and  bail 
them  if  they  shall  tee  cause. 

In  the  8th  Hen,  7,  upon  return  of  an  Habeas 
Corpus  awarded  for  the  body  of  one  Roger 
Sherry,  it  appeareth  that  he  was  committed  by 
the  mayor  of  Windsor  for  suspicifin  of  folony, 
and  '  ad  sectam  ipsus  regis  proqoibusdam  folo- 

*  oiis  et  transnessiontbui  ac  per  mandatum 

*  domioi  regis;'  21 H.  7.  upon  the  return  of  aa 
Habeas  Corpus  sent  for  the  body  of  Hugh 
Pain,  it  appeared  that  he  was  committed  to 
prison^  '  per  mandatum  dominormn  privati 
'  consilii  domini  regis  pro  suspicione  feloni».' 

1  Hen.  8,  Rot.  9,  upon  the  return  of  an 
Habeas  Corpus  sent  for  the  body  of  one  Tho. 
Harrison  and  others,  it  appears  that  they  were 
committed  to  the  earl  of  Shrewsbury,*  being 
marshal  of  the  houshold,  '  per  mandatum  do> 

*  mini  regis,  et  pro  suspicione  felonise,  et  pro 

<  homicidio  fiicto  super  mare.'-^S  et  4  Philip. 
et  Maris,  upon  a  return  of  an  Habeas  Corpus, 
sent  for  the  body  of  one  Peter  Man,  it  appear- 
eth that  be  was  committed  *■  pro  suspicione 

*  felonis,  ac  per  mandatum  domini  regis  et 
'  regime.'— 4  et  5  Philip  et  Marise,  upon  the 
return  of  an  Habeas  Corpus  sent  for  the  body 
of  one  Thomas  Newport,  it  appeared  that  he 
was  committed  to  the  Tower,  '  pro  suspicione 
'  contrat'act'  monets  per  privatum  concilium 

<  domini  regis  et  reginae.'— S3  £liz.  upon  the 
return  of  an  Habeas  Corpus  for  the  body  of  one 
Laurence  Brown,  it  appeared  that  he  was  com- 
mitted, '  per  mandatum  privati  concilii  domina 

<  reginc  pro  diversis  causis  tpsam  reginam  tan« 
'  gent*  ac  etiam  pro  suspicione  proditionis.' 

So  as  by  all  tliese  precedents  it  appeareth 
where  the  return  is  either,  *  per  maodatum  do- 
'  mini  regis,'  or  '  per  mandatum  dominorom 
'  privatt  concilii  domini  regis/  there  is  al»o  a 
cause  over  and  besides  the  mandatum  relum- 
ed.   As  to  that  which  may  be  objected,  that 

*  per  mandatum  domini  regis,'  or  <  pnvaii  con- 


'  dlii  domini  regis,'  is  a  good  return  of  his  im- 
prisonment, I  answer, 

1.  That  tliere  is  a  cause:  for  it  is  not  to  b« 
presumed  that  the  king  or  conncil  would  com* 
mit  one  to  prison  without  some  offence;  and 
therefore  this  mandatum  being  occasioned  by 
the  offence  or  fault,  most  be  the  cause,  and 
not  the  oommand  of  the  king  or  council,  which 
is  occasioned  by  the  cause. 

2.  it  appears  that  the  jurisdiction  of  tiie 
pri?y-council  is  a  limited  jurisdiction,  for  they 
nave  no  power  to  all  causes,  their  power  being 
restrained  in  certain  causes  by  several  acts  of 
mrliameot,  as  it  appeareth  by  the  Stat,  of  90 
k  3,  c.  11. 96  £.  3,  c.  1.  Stat.  4.  (vide  4  Instit. 
p.  A3.)  the  private  petition  in  parliament  per- 
mitted in  the  1  R.  %  where  the  commons  peti- 
tion that  the  privy-council  might  not  make  any 
ordinance  against  the  common  law,  coscoois  or 
sututes  of  the  reahn;  the  4  H.  4.  cap.  3.  IS 
H.  4, 7. 31  H.  6.  And  tbeir  jurisdiction  being 
a  limited  jurisdiction,  thecanse  and  grooods  of 
their  coounitroent  ouebt  to  appear,  whereby 
it  may  appear  if  the  lords  of  the  council  did 
commit  turn  for  such  a  cause  as  was  within 
their  jurisdiction :  for  if  thev  did  command  me 
to  be  ooomutted  to  prison  tor  a  cause  whereof 
they  had  not  jurisdictioo,  the  conrt  ootbt  to 
discharge  me  of  this  imprisonment.  *  AndlKHe* 
soever  the  king  is  '  Vicarius  Dei  in  terra,'  yet 
Bracton,  cap.  8,  foL  107,  saith,  '  (|uod  ndiil 

<  aliod  potest  rex  in  terris  cum  sit  minister  Dei 

<  et  vicarius,  quam  solum  quod  de  jure  potest, 

<  nee  obsta^  quod  dicitur  quod  principi  placet, 

*  I^s  hahet  vigorem,  quia  sequitur  in  fine  legk 

<  cum  l^ge  regia  quse  de  ejus  miperio  lata  est ; 

*  id  est,  noo  quicquid  de  voluntate  regis  temere 
'  prsHumptum  est,  sed  animo  condendi  jura, 

<  sed  quod  consilio  roagistratoum  suoram  nge 

<  author,  prssunt,  et  habita  super  hoc  delibcm- 
'  tione  et  tract.  recL  fuer.  aefinit.  potestat. 

*  itaoue  sua  juris  est,  et  non  injuria.*  The 
wbicn  being  so,  then  also  it  ought  to  appear 
upon  what  cause  the  king  oommitteth  ooe  t«i 
prison ;  whereby  the  judges  which  are  indif- 
ferent between  the  king  and  his  sul^ects,  may 
judge  whether  his  commitment  be  against  the 
laws  and  statutes  of  this  realm,  or  not. 

3.  It  is  to  be  observed,  that  the  kio|'s  com- 
mand by  his  writ  of  Habeas  Corpus,  is  since 
the  commandment  of  the  king  for  his  commit- 
ment ;  and  this  being  the  lauercommandmenr, 
ought  to  be  obeyed :  wherefore  that  command- 
ing a  return  of  .the  body  '  cum  causa  deten- 
tionis,'  theie  must  be  a  return  of  some  other 
cause  than  '  per  mandatum  domini  regis,'  the 
same  commandment  being  before  the  return  of 
the  writ. 

Pasch.  9  E.  3,  pi.  30,  fol.  56,  upon  a  writ 
of  Cessavit  brought  in  the  county  of  Northum- 
berland, the  Defendants  plead.  That  by  reason 
of  the  county  being  destroyed  by  wars  with  the 
ScoU,  king  £d.  9  gave  conomand  that  no  writ 
of  <' essay  it  should  be  brought  during  the  wart 
with  Scotland,  and  that  the  king  hMl  sent  his 
writ  to  surcease  the  plea,  and  he  averretfa  that 
the  wars  with  Scotland  did  continue. 
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Hearle  that  giveth  the  rule  saith,  That  we 
have  command  bj  the  king  that  now  is,  to  hold 
this  plea,  wherefore  we  will  not  sureeate  for 
an  J  writ  of  the  king  that  is  dead.  And  so  upon 
aU  these  reasons  and  precedents  t'ormeriy  al- 
ledgedy  I  conclude,  that  the  return  that  sir  John 
Corbet  was  committed  and  detained  in  prison, 
^per  speciaie  mandatum  doroini  reps/  without 
shewing  the  nature  of  the  commandment,*  by 
which  the  court  may  judge  whether  the  com- 
nandment  beof  such  a  nature  as  he  ought  to  be 
detained  in  prison,  and  that  without  shewine  the 
cause  opoik  which  the  commandment  of  the  king 
is  grouiMed,  is  not  good«  As  to  the  second  part, 
which  IS,  Whether  the  time  of  the  commitment 
by  the  return  of  the  writ,  no(  appearing  unto 
the  court,  the  court  ought  to  uetain  hnn  in 
prison,  orno  ?  I  conceive  that  he  ought  not  to , 
be  continued  in  prison,  admitting  that  the  first 
commitment  by  the  command  of  the  king  were 
lawful ;  yet  when  he  hath  continued  in  prison 
hj  such  reasonable  time,  as  majf  be  thought  fit 
ibr  that  offence  for  which  he  is  committed,  he 
ought  to  be  brought  to  answer,  and  not  to  con> 
tioue  still  in  prison  without  being  brought  to 
answer. — For  it  appears  by  the  ^oks  of  our 
laws,  that  liberty  is  a  thing  so  favoured  by  the 
law,  that  the  law  will  not  suffer  the  continu- 
ance of  •  man  in  prison  for  any  longer  time 
than  of  neorasity  it  must ;  and  therefore  the 
law  will  neither  suffer  the  party,  sherifis  or 
judges  to  continue  a  man  in  prison  by  their 
power  and  their  pleasure,  hut  doth  speed  the 
delhrery  of  a  man  out  of  prison,  with  as  reason- 
able espedition  as  may  be. 
-  And  upon  this  reason  it  is  resolved,  in  1  & 
S  £1.  Dyer  175.  &  8  £d.  4,  13,  That  howso- 
ever the  law  alloweth  that  there  may  be  a  term 
between  the  teste  of  an  original  writ  and  the 
return  of  the  same,  where  there  is  only  a  sum- 
mons, and  no  imprisonment  of  the  body ;  yet 
it  will  not  allow  that  there  shall  be  a  teim  be- 
tween the  teste  of  a  writ  of  Capias,  and  the 
return  of  the  same,  where  the  body  of  a  man 
is  to  be  imprisoned :  insomuch  that  it  will  give 
110  way,  that  the  party  shall  have  any  power 
to  continue  the  body  of  a  man  imprisoned  anV 
longer  tiyne  than  needs  must,  39  E.  S,  7.  10  H. 
7, 11.  6  £.  4,  69.  11  £.  4,  9.  48  £.  3, 1.  17  £. 
3, 1.  &  2  Hen.  7. 

Keilaway's  Reports  do  all  agree,  that  if  a  Ca- 
pias shall  be  awarded  i^inst  a  man  for  the 
apprehending  of  his  body,  and  tho'sheriff  will 
return  the  Capias  that  is  awarded  against  the 
party,  a  *  oon  est  inventus,'  or  that  '  langui- 
dus  est  in  prisona,'  yet  (he  law  will  allow  the 
paity  against  whom  it  is  awarded,  for  the  avoid- 
ing of  his  corporal  penance  and  duress  of  impri- 
sonment, to  appear  gratis,  and  fbr  to  answer.-r- 
For  the  law  will  not  allow  the  sheriff  by  his 
iake  return  to  keep  one  in  prison  longer  than 
needs  mutt,  38  Ass.  pi.  S9.  Brooks  imprison- 
ment 100.  saith.  That  it  was  determined  in  par- 
hament  that  a  man  is  not  to  be  detained  in 
prison,  after  be  hath  made  tenber  of  his  fine  for 
his  imprisonment;  therefore  I  desire  your 
lordship  that  sir  John   Corbet  may  not  be 


longer  kept  in  durance,  but  hie  dischaiged  ac- 
cording to  the  taw. 

L.  C.  Justice.  Mr.  Attorney,  you  have 
heard  many  learned  Arguments;  if  you  be  pro- 
vided to  answer  presently,  we  will  hear  you; 
but  if  you  will  have  a  longer  day,  for  that  you 
are  not  provided  to  argue,  you  may,  we  will 
give  it  you. 

Doderidge,  If  you  ^ill,  you  may  see  the 
precedents ;  it  may  be  you  have  not  seen  some 
of  them,  and  we  must  see  them  too. 

Att.  Gen.  (Heath,)  May  it  please  jrour  lord- 
ship, the  gentlemen  that  be  of  ct^Mosel  with  the 
knights  at  the  bar,  they  have  said  much,  and 
spoken  very  long  for  their  clients,  and  to  good 
purpose  and  pertinently.  It  is  a  cauJe  that 
carrieth  with  it  a  great  deal  of  weight,  both 
towards  the  king  and  his  subjects  abo,  and  I 
am  not  so  hasty  to  pot  mj^lf  upon  the  main 
point  of  this  cause,  when  it  is  almost  time  for 
your  lordship  ^  rise. 

My  lord,  the  gentlemen  have  severally  spoken^ 
and  given  .and  insisted  upon  several  reasons, 
and  they  have  cited  many  precedents.  I  could 
say  something  of  them  at  this  present,  and  that 
some  of  them  have  been  mistaken ;  and  there- 
fore I  beseech  your  lordship,  that  I  may  have 
time  to  answer,  that  I  maj  not  wrong  the  cause 
of  the  king's  part,  or  slight  the  tmuse  on  the 
subject's  part. 

But  that  which  I  desire  to  say  now  is,  that 
these  gentlemen  have  all  uf  them  gone  in  one 
form,  to  divide  t\\e  cause  into  two  parts,:  The 
first,  the  Form  of  the  return.  The  second,  the 
Matter  of  the  return.  For  the  form,  niethinks 
we  may  put  an  end  to  that  now,  if  your  lordship 
please,  tnat  we  may  have  no  return  to  that 
another  day,  but  I  may  apply  myself  unto  the 
matter  of.  the  return. 

To  the  Form  of  the  return  they  have  taken 
divers  exceptions,  but  they  especially  insisted 
upon  two  main  beads :  First,  That  the  Return 
is  not  good,  because  it  is  not  an  absolute 
return.  I  confess  the  ^und  is  well  laid,  and 
the  major  is  good,  that  if  this  return  be  not  po- 
sitirelv  the  return  of  the  Warden  of  the  Fleet 
himself,  but  the  relation  of  another,  it  is  no 
good  return,  therefore  I  need  spend  no  time  in 
that,  the  ground  being  well  laid.  But  under 
your  lordbhip's  favour,  the  minojr  proposition  I 
deny,  we  differ  only  in  that ;  for  I  say  that  tliis 
return  is  certain,  and  that  jt  is  not  the  words  of ' 
any  man  else,  but  the  express  wonls  of  the 
warden  himself,  and  that  this  is  added  ex  abun- 
danii  to  give  satisfaction  to  the  court,  that  he 
had  order  to  make  the  return :  therefore  I  dc* 
sire  your'loitlship  to  cast  your  eyes  upon  the 
substance  of  the  return,  and  diUmguish  it  into 
parts.    The  words  are,  <  Detentos  est  in  pri- 

<  sona  sub  custodia  mea  per  specialemandatum 
*  domini  rrois,  mihi  significatum  per  Warran- 
'  turn  duorum  privati  conrilit  dicti  domini 
'  regis,  &c.'  If  he  had  turned  the^e  words,  and 
said,  *■  Detent'  est  prout  mihi  significat'  per 
'  Warrantum  duorum  priv nti  concilii  per  spe- 

<  ciale  mandatum  domini  regis,'  then  it  might 


ttttei  he  now  in  fiMot,  and  the  gMtUoMO  b« 
not  delivered  bj  this  court,  how  abaU  they  km 
delivered  ?  ApfNV  yovrMlfto  Aew  nt «»/  other 
way  to  deliver  taea« 

bodendfie.  Yee,  or  eUe  they  shell  hate  • 
peipetnal  imprisonment. 

Per  Curimm,  Monday  was  appointed  for 
the  Attorney's  argument,  and  in  ihe  interim 
the  Counsel  for  t£e  geotleoien  were  by  order 
appointed  to  attend  theJud|Ct  with  all  the 
preccdenu  and  unprinted  statutes  which  they 
mentionedt  and  that  they  should  let  the  Attor- 


ney see  them  also.^-Aod  the  gentleeien  being 
asked  if  they  desired  to  oome  anin,  anawerei 
they  djd»  and  a  Role  was  entertd  for  it. 
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be  taken  to  be  the  words  of  the  lords  of  the 
council:    but  the  first  words  being  positive, 

*  Detentus  e»t  per  speciale  mandatum  dumini 

*  regisy'  that  is  sullicient,  and  the  rest  is  surpla- 
sasey  and  he  doth  uot  sav,  *  prunt  mihi  si^ni- 

*  ficatV  but  <  mihi  signilicat'  only  f  which  is 
abs(»lute,  and  the  resolution  thereof  resteth 
more  in  your  lordfthip's  expounding  of  the 
words,  than  in  patting  nny  case  upon  them. 

The  second  exception  is  taken  to  the  Form 
of  the  return,  for  that  there  is  not  the  cause  of 
the  imprisonment  returned,  but  of  the  detain- 
ing alone.  My  lord,  I  Say  no  more  at  present 
tu  thaty  but  this :  no  man  b  boond  to  answer 
more  than  that,  which  is  the  comenuoftbe 
writ.  But  the  writ  it  oiay  be  to  know  specially 
the  cause  of  the  detaining,  or  what  this  cause 
of  the  caption  is  only,  and  if  the  officer  make 
answer  to  that  which  is  required  of  him  in  the 
writ,  it  is  sufficient.  It  may  be^  titere  be  pr^ 
cedents  both  ways,  I  am  sure  there  are  for  de- 
tentions, and  there  is  no  cause  why  the  officer 
shall  shew  the  time  of  his  commitment :  but  if 
the  prisoner  shall  desire  it,  your  lordi>hip  ma^ 
grant  him  a  writ»  to  shew  the  cause  both  of  his 
caption  and  detention  also. 

Tbirdiy,  They  say  thst  this  return  is  uncer- 
tsiii,  and  that  it  is  the  Warrant  of  the  lords  of 
the  council,  and  not  of  the  king,  by  which  he 
is  committed.  For  that,  my  lonis,  I  say,  that 
if  it  had  oil  been  left  out,  and  be  had  only 
said,   '  Detentus  fuit  per  speciale  mandatum 

*  clomlni  regi%'it  bad  been  sufficient:  but  when 
he  dotli  more,  it  is  superfluous,  and  not  nece»- 
sary,  for  it  appeared  before  by  whom  he  was 
committed  ;  and  when  he  returns  the  warrant 
ot^  the  lonI»  of  the  council,  it  is  not  their  word» 
that  commit  him  :  but  tliey  hi'ing  the  represen- 
tative body  of  the  king,  they  do  express  wh^U 
the  king's  command  is,  but  they  signify  nothing 
of  their  own ;  and  therefore  I  desire  your  lord- 
ship to  deliver  your  opinion  in  tlmt  point  of  the 
return,  wheilier  it  be  positive  or  no. 

This  cause,  as  it  greatly  concerns  the  Sub- 
jects, so  it  mucli  caiicerns  the  king  too.  I  am 
soriy  there  should  be  any  occasion  to  bring 
these  things  in  question ;  but  since  tt  is  now 
here,  I  hope  I  shall  give  siitisfaction  to  your 
lordship*  'And  to  tlie  parties  too^  and  I  desire 
that  r  may  tinve  till  Monday  for  it. 

JL  C.  Justice,  I  think  it  is'  not  best  for  us 
to  declare  our  opinions  by  piece-meais,  but 
upon  all  the  case  togeilier,  and  as  you  are  a 
stranger  to  the  return,  so  are  we;  and  there  be 
iniioy  precedents  and  acts  of  parliament  not 
printed,  which  we  must  «ee. 

Doderidg4,  Tiiis  is  the  greatest  cause  that 
ever  I  knew  in  this  court ;  our  jud|;roent<t  tliat 
we  give  between  party^nd  party,  between  the 
king  and  the  meanest  subject,  ought  to  be 
maturely  advised  on,  for  so  are  the  entries 
of  our  judgments,  *  Quod  matura  deliberatione 

*  hi^bita,'  It  was  judged,  &c.  And  we  must  see 
the  precedents  and  acts  of  parliauieni  tltat  we 
hear  mentioned. 

Justice  Jona.  Mr.  Attorney,  if  it  be  so 
that  the  law  of  Magna  Charta  aud  other  sta- 


Monday,  96  Norerober,  %69T.     Tertio  Ms- 
chaelts,  38  Caroli  Regis,  in  Banco  Regis. 

Sir  John  Corbet,  sir  Walter  Earl,  air  John 
Heveiiingham,  sir  Edmaad  Hampden^  knightav 
were  broogbt  to  the  bar. 

Aitomey-Gemeral  (Ueath>    May  it  please 

Er  lordship,  these  gentlemen,  sir  John  Coi^ 
sir  Walur  £arl»  sir  John  Uevenin^ian» 
sir  Edmund  Ilampden,  upon  their  motion 
to  this  Court  to  have  their  Habeas  Corpaa» 
and  that  themselves,  and  the  cause  of  their  de» 
taining  them  in  their  several  prisons,  might  be 
brought  before  your  lordship,  had  it  granted  to 
tliem. — My  lord,  at  the  first  motion  of  it,  tbe 
knowledee  thereof  coming,  and  that  thc^  had 
such  a  desire,  his  majesty  was  very  wiUiag  to 
grant  unto  them,  as  to  all  his  subjects,  this 
common  case  of  justice ;  and  tiiou|h  it  be  a 
case  which  concerns  himself  in  a  high  degree, 
yet  he  hath  been  so  gracioos  and  so  just,  aa 
not  to  refuse  to  leave  the  examination  and  de* 
termiuation  thereof  to  the  laws  of  this  king|tiflai» 
— My  lord,  it  is  very  true  that  this  is  a  rarj 
great  cause,  and  hath  raised  a  great  expecta- 
tion, and  for  the  manner  of  it,  more  than  wee 
necessary;  but,  my  lord,  I  em  afraid  tbeae 
gentlemen  whom  it  concerns,  have  rather  ad- 
vised their  counsel,  than  their  counsel  them : 
but  I  sluU  take  the  case  as  bow  I  find  it,  ami 
OS  the  gentlemen*s  counsel,  on  tlie  other  sid^ 
liava  led  me  the  way  to  it. — ^Tbe  exceptioee 
that  have  been  taken  by  the  counsel  on  the 
other  side,  to  the  return  made  by  the  warden 
of  the  Fleet,  and  tlie  rest  of  the  guardians  of 
severul  prisons,  have  been  two.  For  renewing 
uf  your  lordship's  memory,  we  will  read  one  m 
the  Ueturns,  they  are  all  alike. 

Then  the  Return  was  read  for  sir  John  He- 
veningham,  by  Mr.  Keeling. 

AUomtj^Geiufl.  May  it  please  your  lord* 
ship,  against  this  ri^tum  the  counsel  of  the  getw 
tiemen  itave  taken  some  exceptions,  and  nave 
divided  their  objections  into  two  main  poieCa, 
tho  one  the  Furm,  the  other  the  Matter.  To 
the  Form  they  have  objected  four  severai 
things:  1.  That  the  return  u  not  peailive,  hut 
referred  to  the  signification  made  by  another, 
as  the  lords  of  tiie  council.  S.  That  the 
keepers'of  the  prisons  have  net  returned  the 
cau!$e  of  the  commitment,  hut  the  cause  of  the 
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cause,  which  is  not  good.  3.  That  the  return 
19  imperfect,  for  that  it  shews  only  the  cause  of 
the  detaining  in  prison,  and  not  the  cause  of 
the  first  commitment. — And  lastly,  That  the 
return  is  contradictory  in  itself,  for  that  in  the 
first  part  thereof  there  is  a  certification  that  the 
detaining  of  these  gentlemen  in  prison,  is  '  per 
*  speciale  mandatwn  domini  regis ;'  and  when 
the  Warrant  of  the  lords  of  th*j  council  is 
shewed,  it  appears  that  the  commitment  is  by 
the  eoamwodof  the  king,  signified  by  the  lords 


of  the  cooncil :  and  by  your  lordships  favour,  I 
will  giTe  a  setreral  answer  fo  every  of  these  se- 
reral  ol^tions.  And  for  the  first,  that  the 
recum  is  not  positive  and  affirmative,  but  de- 
pends upon  and  hath  relation  to  some  other, 
and  therefore  it  is  not  good  ;  I  do  agree  that 
the  ground  is  true,  that  if  the  return  be  not 
positive,  it  is  not  gciod  :  we  differ  only  in  the 
minor,  that  the  return  is  not  positive  and  a& 
fimative ;  for  I  agree  that  tliese  Book-cases, 
that  have  been  put,  are  good  law :  as  27  Ass. 
pi.  65,  that  if  the  sheriff  return  that  he  had 
•cat  to  the  bailiff  of  the  hundred,  and  he  gives 
him  that  answer,  that  is  no  good  return ;  for 
the  sheriff  ooght  to  make  the  return  as  of  his 
own  act,  vriihont  namine  of  the  bailiff  of  the 
hundred  in  his  return  :  ior  if  he  return, '  Quod 

*  raandavi  ballivo  itinerant!  qui  habet  retom* 

*  omnium  brevinm  et  executionem  eorund'  per 

*  csrtam  domini  regis  qui  mihi  dedit  nullum 

*  rcsponsum ;'  this  is  not  good,  if  he  wtere  not 
bsiliff  of  a  franchise  or  signiory,  for  so  is  21 
B.7,fol.4.  X 

There  hatfa  been  cited  to  maintain  these  ob- 
jections^ 20  Ed.  3.  The  record  I  have  perused, 
and  there  I  find  that  the  Bishop  said,  that  it  is 
found  ia  arekivit,  in  the  record,  &c.  that  he 
was  eacooimttnicated ;  but  it  was  found  to  be 
ta  arthiuUf  &c.  and  that  is  no  positive  return* 


that  it  is  so.  I  will  oppugn  what  hath 
said  by  the  Counsel  on  the  other  side ;  it  must 
be  graoced  that  if  the  return  here  be  not  posi- 
tive, it  is  imperfect,  and  in  5  H.  T,  28,  it  is  said, 
that  an  imperfect  return  is  no  return  at  all,  it 
is  all  one ;  but  if  the  return  was  so,  that  was 
Hot  mudi  maco'ial,  for  then  it  were  but  tempo- 
rary, and  it  might  be  amended :  but,  my  lord, 
they  have  mistaken  the  minor  proposition,  for 
they  have  taken  it  as  granted  that  there  is  an 
imperfo^  return  from  the  lords  of  the  coun- 
cil. My  lord,  I  shall  intreat  you  to  cast  your 
eyes  upon  the  return,  and  you  shall  find'  the 
firtt  words  iiositive  and  affirmative :  the  words 
ar^  '  Qaod  detentus  est  sob  costodia  roea  per 

*  speciale  mandatom  domini  recis  :'  the  otiier 
words,  *  miht  significatum,'  fcmow  after,  but 
are  not  part  of  tne  affirmation  made  before  it. 
But  if  tney  will  have  it  as  they  seem  to  under- 
stand St,  then  they  must  turn  the  words  thus : 
'  Qood  testificatum,'  or  '  significatum  est  mihi 

*  per  dommos  privati  concilii  quod  detentns  est 
'  per  speciale  mandatpm  domini  regis  ;*  and 
then  indeed  it  had  not  been  their  own  proper . 
return,  but  the  signification  of  another,  the 
lords  of  the  council  t  the  toraing  of  the  sen- 
leoce  will  resolve  this  point;  the  thing  itself 

VOL.  III. 


etunm  bsetur 
been"!  ||||er 


must  speak  fur  itself.  I  conceive  by  your  lord- 
ship's favour,  that  it  b  plain  and  clear,  here  is 
a  positive  return,  that  the  detaining  is  by  the' 
commandment  of  the  king :  and  the  re^  of  the 
return  is  rather  for  satisiaction  to  myself  and  . 
the  Court,  than  otherwise  any  part  of  the  re- 
turn. 

The  second  Objection  hath  depfndance  upon 
this,  as  that  he  hath  retunied  tlie  cause  of  the 
cause,  and  not  the  cause  itself,  wherein,  under 
your  lordship's  favour,  they  are  utterly  mista- 
ken ;  for  the  return  is  affirmative,  '  Ego  Jo- 
■  hannes  Liloe  tesdfico,  &c.'  I  know  tba( 
amonii:  the  logicians  tliere  are  two  cnuses,  there 
is  causa  causam^  and  ravta  cauiaia  :  the  causa 
causans  here  in  this  case  is  not  the  warrant  irom 
the  lords  of  the  council,  for  thnt  is  cavsa  causo" 
ta  :  hut  the  primary  and  original  cause,  which 
is  causa  causaiis,  is  *  speciale  mandatum  domi-   . 

*  ni  regis ;'  the  other  is  hot  the  council's  signi- 
fication or  testification,  or  warrant  for  him  that 
made  the  return. 

To  the  third  Objection,  that  the  return  is 
imperfisct,  because  it  shews  only  the  cause  of 
the  detaining  in  prison,  and  not  the  cause  of 
the  first  commitment:  My  lord«,  for  that  I 
shall  not  insist  much  apon  it,  for  that  I  did  say 
the  last  day,  which  I  must  say  again,  it  is  sufo- 
cient  for  an  officer  of  the  law  to  answer  that 
point  of  the  Writ  which  is  in  command. — ^Will 
your  lordship  please  to  hear  the  Writ  read,  and 
then  to  see,  whether  the  wardens  of  the  prisons 
have  hot  made  answer  to  so  much  as  was  ia 
command  ? 

Then  the  Writ  was  read  by  Mr.  Kediog. 

Atfohit^GentroL  Mj  lord,  the  Writ  itself 
dears  the  objection ;  for  it  is  to  have  the  party 
mentioned  in  it,  and  the  cause  of  his  detention, 
letumed  into  this  court ;  and  therefore  the  an- 
to  that  is  sufficient.  Onl>,  my  lord,  the 
warden  of  the  Fleet,  and  the  rest  of  the  keepers 
a{  the  prisons,  hail  dealt  prudently  in  tneix^ 
proceedings,  if  they  had  only  said,  that  xhej 
were  detained  *  per  speciale  mandatum  domini 

*  regis,^  and  it  had  been  good,  and  they  might 
have  omitted  the  rest:  but  because,  if  they 
should  make  a  false  return,  they  were  liable  to 
the  actions  of  the  party,  they  did  discreetly  to 
have  tlie  certification  of  the  lords  of  the  coun- 
cil, in  suspicion  that  if  this  return  was  not  rrue, 
they  were  liable  to  the  actions  of  the>e  gentle- 
nien.^In  9  H.  6,  40,  44,  it  is  said.  That  what- 
soever the  cause  be  that  is  returned,  it  must 
be  accepted  by  the  court;  they  most  not 
doobt  of  the  truth  of  the  Return,  and  the  of- 
ficer that  shall  return  it  is  liable  to  an  action 
if  the  return  is  fiilse;  and  therefore  the  guar- 
dians of  the  prisr>ns  did  wisely,  because  they 
knew  this  was  a  case  of  great  expectarion,  to 
shew  from  whom  they  had  their  «varrant,  and 
SO  to  see  whether  the  cause  be  true  or  not. 

The  last  Objection  to  the  Return  is,  that  it 
is  contradictory  in  itself,  as  that  the  first  part 
of  it  is,  that  they  are  detained  in  prison  *  per 

*  speciale  mandatum  domini  regis ;'  but  in  this 
lelationof  it,  it  shews  that  they  are  detained 

1* 
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by  Uie  coinnuind  of  the  lords  of  the  council ; 
for  the  words  of  their  Warrant  pre,  to  require 
jou  stiH  to  detain  blm,  &c. — B^r,  my  lord,  if 
they  wiil  be  pleubed  to  see  the  whole  Warrant 
togetter^  they  shuH  find  that  the  lords  of  the 
council  speak  not  their  own  words  or  command 
in  th:ic  warrant,  but  they  siiy  that  you  are  to 
take  notice  of  it,  as  the  woids  and  command 
of  tlu-  king ;  for,  my  lord,  tl»e  lords  of  the  coun- 
cil uie  tue  ^e  ^:mu  to  the  king,  they  signify  his 
majeaty*s  plt^aure  U)  \(>ur  i(}rdi>tup«  and  they 
say  it  IS  his  ii>:ije6ty*s  ple:<sure  you  should 
know  that  the  first  comniiUnent,  aiiH  this  pre- 
sen*  deC'titnug  him  in  prison,  arc  by  his  majes- 
ty's sp(>cinl  comma ndmeikt. — And  tiiis,  my 
lord.  i:i  atl  that  I  will  say  for  ihe  sufficiency  of 
the  Form  of  the  return,  to  prove  that  it  is  suffi- 
cient. 

Touching  the  matter  of  the  return,  the  main 
point  thereol,  it  is  hut  asin;:ie  question,  and  I 
hope,  my  lord,  of  no  great  difficalty  ;  and  ttiat 
is,  whetiicr  iliey  be  replevisable,  or  not  reple- 
visabic?  it  appears  that  the  coamiitroent  is 
not  i:i.  a  l^^al  and  ordinary  way,  but  that  it  is 
*  per  spcciale  nuuidatum  domini  regit;*  wliich 
implies,  not  only^  the  fact  dune,  but  so  extjrii- 
orciiuanly  done,  -tliat  it  is>  notorious  to  b<»  his 
majesty's  immediate  act  and  will  it  should  be 
so  ;  whetler  in  this  ca9e th^y  should  be  baila- 
ble or  ut>t  in  tliis  courty  which  I  acknowledge 
to  he  the  higlle^t  court  of  judicature  for  such  a 
case  us  Is  in  tjuestion. 

The  couiiSel  on  the  other  side  desire,  that 
they  may  be  bailed,  and  have  concluded  that 
they  may  not  be  remanded ;  their  grounds  of 
argument,  though  they  were  mnny  that  did 
apeak*  1  have  m  my  CoUectioii  divided  into 
five  points : 

The  firtit  was,  Reasons  that  they  must  be  so, 
arisiug  fiom  the  inconveniences  that  would  fi  ~ 
to  tne  subjects,  if  it  should  not  be  so  ia  J 
main  points  of  their  ]  Icriy.  The  second  was. 
they  shewed  diveis  uuthoritirs  out  of  their 
(A«v-books,  wkich  tluy  endeavoured  to  apply. 
The  third  «%us,  Tlie  l^etition  of  the  Commons 
answtied  by  several  kings  m  parlia^^nt.  The 
fi>urthivas,  Acts  of  Parliament  in  print.  The 
last  was  Precedents  of  divers  times,  which 
they  allcd^ed  to  .prove,  thai  meo  committed  by 
the  king's  co;nmandn)ent,  and  by  the  com- 
m  iudment  ui  the  lords  of  the  privy-council, 
(which  I  conceive  to  be  .<U  one,  for  the. body 
of  the  privy-council  represents  the  kiiig  himself) 
thitt  upon  such  comuitinent  in  !>uch  causes 
men  had  been  bailed.  ' 

In  the  course  of  my  argunMUts  I  will  follow 
their  m'.tlutd,  tir^t,  ro  answer  their  Reasons, 
and  then  those  Books  wliich  they  have  cited, 
which  \  conceive  to  be  pertiniut  to  ti^  ques- 
tion, ind  then  the  Petition  and  Answer  made 
io  parliiment,  and  then  tbeir  Acts  of  Paflia- 
ment,  next  thci  Precedents;  and  lastly,  I  will 
gt^e  your  Uirdship  seme  reasons  of  my  own, 
.  wl.ich  T  hope  she'll  suffii-iemly  satisfy  your  lord- 
ship and  all  others,  but  the  parties  themselvesy 
for  I  except  them. 
My  lord,  th«  great  vnd  la^bty  Reu«n  that 


they  insisted  upon,  was  tlie  inco9venienf:es  that 
might  come  to  the  subjects  in  their  Ubei:ties»  it' 
this  return  should  he  gooti;  and  this  reason 
they  inferred  out  of  recordu  am*  books  of  ibe 
common  law,  which  give^  the  hberty  of  (be 
subjects;  I  do  acknowledge  that  the  Liberty 
of  I'lic  Subject  is  just,  and  tliai  it  is  the  inheri- 
lance  of  the  subject,  but  yet  it  is  their  inheri- 
taiice  ucundum  legem  terra. 

My  lords,  they  put  many  Cases  likewise  to 
enforce  it,  1  and  «  Elia.  Dyer,  fo.  17^,  that  the  . 
continuance  of  a  Capiaa  shall  be  from  usnn  to 
term,  without  a  term  betwixt,  because  other* 
Wise  the  p^rty  defendant  may  be  kept  toc»  long 
in  prison  ;  and  38  Asa.  pL  31^,  Broke  lit.  In>- 
prisountent  100,  that  imprisonment  is  but  to 
detain  the  party  till  he  have  made  fine  to  the 
kiiijT,  and  therefore  tlie  king  cannot  justly  de- 
tain him  in  prison  after  the  fine  tendered  ;  and 
16  U.  6,  moDStrans  d«  faict  183,  if  the  king 
command  me  to  arrest  a  man,  and  therenpon 
I  do  airest  him,  he  may  have  an  actiod  of  fialse 
iniprisonmeat,  or  of  trespass  against  mm,  though 
it  be  done  in  the  king's  presence :  and  1  U.  7. 
4,  the  discourse  of  Uusaey,  where  be  saith,  thet 
sir  Johu  Mark  bam  delivered  unto  king  Edwaid 
tlie  4th,  tbit  he  should  not  arrest  U|Jon  treaMMs 
or  felony  aii^  of  his  subjects,  because  he  eonld 
not  wrong  his  sobjectt  by  such  nrresty  for  they 
could  not  have  remedy  against  kim. 

These,  my  lord,  are  the  Causes  tlmt  ihey  in* 
sisted  upon  for  this  purpose.  To  the  two  first, 
I  shall  give  but  one  answer;  whirk  is,  That  the 
restraint  in  these  t^o  cases,  and  most  of  tlie 
other  cases  before  cited,  appears  to  be  io  the 
nardinary  course  of  judicature  fit  for  Westmin* 
ster-hall,  and  not  for  the  king's  covncil-tftble. 
A  writ  of  Capias  was  the  first  oriuinal  of  ir, 
and  therefore  not  to  be  applied  to  the  canst  d 
urs. 

And  for  the  other  two  cases,  the  law  pre- 
sumeth  that  the  active  part  of  them  is  not  so 
proper  for  tlia  majesty  of  a  king,  whoever  dolh 
these  tilings  hy  his  suhordiaate  officers;  bnt 
that  the  subject  should  not  be  conmitted  by 
the  king,  was  never  beard  of^  fi>r  the  king  may 
commit  any  man  at  his  pleasure ;  but  tkfU  m 
not  pur  case  :  but  whether  when  the  king  hnlh 
committed  one,  he  mu^  render  a  cnoM  of  that 
commitment,  that  it  may  appear  whether  the 
part?  be  bailable  or  not,  or  dse  the  party  must 
be  delivered. 

The  book  9  £.  3,  ful.  16,  pi.  SO,  citedof  a 
Cessavit,  the  king  having  by  proclamation  com- 
maodedt  that  in  the  coonty  of  Nortbtunberland 
no  Cessavit  should  ke  brought,  &c.  during  the 
war ;  thq  tenant  pleaded  this  command,  and  it 
was  denied  him,  and  he,  notwithstanding  thaf, 
was  communded  te  plead ;  but  the  reaaon 
thereof  WAS)  becaitse  the  commandment  thereof 
wna  given  by  £.  2,  who  being  dead,  the  com^ 
mandmeiit  was  determined. 

The  Book  of  £dw.  a,  4  fel.  16,  is  intfetd, 
where  the  commandment  was  given  by  the  same 
king,  and  that  was  likewise  denied  him  ;  fur 
the  king  cannot  eooimnnd  yonr  lordship,  or  any 
other  CQint  of  justice,  4»  prooted  otibetwise 
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thttfi  according  to  the  laws  of  this  kingdom  ; 
for  it  is  part  of  your  lordship's  oath,  to  judge 
ni'cordiQg  to  the  law  of  the  kingdom.  But,  my 
lord,  there  is  a  great  difference  between  those 
lethal  comtnnnds,  and  that  absoluta  poteslns  that 
a  sorereiRO  hath,  by  which  a  kinj;  commands ; 
hut  when  i  call  it  abtoluta  potestas,  \  do  not 
mpan  tlmt  it  is  soch  a  power  as  that  a  kin^  may 
di)  what  he  pleaseth,  ibrhe  hath  rules  to  govern 
himself  by,  :is  well  as  your  lontships,  who  are 
subordinate  judt^es  under  hira.  llie  difference 
if,  the  king  is  the*  head  of  the  snme  fountain  of 
justice,  which  your  lurdship  adiuinisten  to  all 
his  subjects;  all  justice- is  derived  from  him, 
and  what  he  doth;  he  doth  nut  ns  a  private  per- 
son, but  as  the  head  of  the  common  wealth,  as 
jutticiariv$  rei*ni,  yea,  the  very  essence  of 
jobtice  under  6od  upon  earth  i^  in  him ;  and 
shiill  not  we  ^neraUy,not  as  subjects  only,  but 
as  lawyers,  who  govern  themselves  by  the  rules 
of  the'Uw,  submit  to  his  commands,  but  make 
inquiries  whether  they  be  lawful,  and  say  that 
the  king  doth  not  this  or  that  in  course  of  jus- 
tice? 

If  your  lordship  sitting  here  shall  proceed  ac- 
cording to  justice,  who  calleth  your  actions  in 
question,  except  there  are  some  errors  in  the 
proceeding ;  afid  then  you  are  subject  to  a  writ 
of  error. — 'But  who  shall  call  in  question  the 
actiontbr  the  justice  of  the  kin^,  who  is  not  to 
give  any  account  for  them  ?  as  in  this  our  <!asc, 
that  he  commits  a  subject,  and  shews  no  cause 
forit. 

The  king  commits  and  often  sliews  no  cause, 
for  it  is  sometimes  generally,  '  Per  speciale 
'  mandatum  doroini   regis,'   sometimes    '  Pro 

*  certis  causis  ipsura  domintim  regem  moventi- 

*  bus:'  but  if  the  king  do  this,  shall  it  not  be 
s:ood  }  It  is  all  one  when  the  onmniitmeiu  is 
'  Per  speciale  mandatum  domini  regis,'  and 
when  it  is  *  Pro  certis  causis  ipsum  dominum 

*  repem  moventibus  ;'  and  it  is  the  same  if  the 
cummitment  be '  Certia  de  causis  ipsum  domi- 

*  nuni  regem  tangentibus/ 

And,  my  lf>rd,  unless  the  Return  to  you  doth 
ap<*n  the  secrets  of  t)ie  commitment,  your  lord- 
ship cantH)t  judge  whether  the  party  ought  by 
Uw  141  be  remanded,  or  delivered :  and  there- 
fere  if  tbe  king  allow  and  give  warrant  to  those 
that  makethe  return,  that  they  shall  express  the 
cause  of  the  commitment,  as  maiiy  times  he 
doth,  either  for  suspicion  of  felony,  or  making 
money,  or  the  like  y  we  shall  shew  your  lord- 
ship that  in  these  causes  this  court  in  its  juris- 
diciton  were  proper  to  try  these  criminal  causes, 
and  your  lordship  doth  proceed  in  them  al- 
tl»iU|^h  the  commitment  be  *  .per  speciale  man- 

*  datam  domini  regis,'  wliich  hath  not  a  secret 
in  it  in  these  causes,  for  with  the  warmut  he 
stndeth  your  lordship  the  can«e  of  the  commit- 
ting ;  and  when  these  warrants  are  made  and 
brought  into  this  court,  your  lordship  may  pro- 
ceed: but  if  ilicre  be  no  cause  exprtx-sfd,  this 
court  hath  always  used  to  remand  them ;  6)r 
it  hath  been  u*>ed,  and  it  is  to  be  intended  a 
matter  of  state,  and  tliftt  it  is  not  npe  nor 
liiBdy  ibr  it  to  appear. 


My  lord,  the  main  fundamental  grounds  of 
argument  upon  this  case  begins  v^ith  Matina 
Charta,  from  thence  have  grown  sratutej»  for 
explanation  tliereof,  hcvcral  Petitions  of  par- 
liament, and  Precedents  for  expedition  ;  I  shtttl 
give  snswers  to  them  all. 

For  Magna  Charta,  in  the  29th  chapter,  hatli 
these  words ;  *  No  freeman  shajt  be  takeu  or 
'  imprisoned,  or  disseised,  of  his  freehold  liber- 
'  ties,  nor  free  customs,  nor  be  outlawed,  or 

*  exiled,  nor  any  other  way  destroyed,  nor  we 
'  will  not  pass  upon  him  nor  condemn  him,  but 
'  by  lawful  judgment  of  his  peers,  or  by  the 
<  taw  of  the  realm/ — My  lord,  this  statute  batl* 
1>een  many  times  confirmed;  tlic  lord  Coke 
numbeted  up  the  number  to  he  about  iweutv; 
and  we  are  to  conclude  on  this,  it  is  the  fouiida*- 
tion  of  our  Liberties. 

No  freeman    can  be  imprisoned    but  by 

*  le{;ale  judicium  parium  suorum,  aut  per  legem 
'  terrse.  But  will  th^y  have  it  understood  that 
no  man  should  be  comipitied,  but  first  lie  shall 
be  indicted  or  presented?  I  think  tliat  no 
learned  man  will  offer  tliat;  for  certrtinly  there 
Is  no  justice  of  peace  in  a  county,  nor  co^ista- 
ble  within  a  town,  but  he'  doth  otherwise,  and 
might  commit  before  an  Indictaient  can  be 
drawn  or  a  presentment  can  be  made:  whaC 
then  is  meant  by  these  words,  '  Per  legem 

*  tetrae  V  If  any  man  shall  saiy,  this  doth  not 
warrant  that  the  king  may  for  reasons  moving 
him  commit  a  man,  and  not  be  answerable  for 
it,  neither  to  the  party,  nor  (under  your  lord- 
ship's favour)  unto  any  court  of  justice,  but  to 
the  High  Court  of  Heaven ;  I  do  deny  it,  and 
will  prove  it  by  our  Statutes. 

My  lord,  it  was  urged  by  the  counsel  on  the 
other  side,  that  our  printed  Magna  Charta, 
which  saith  '  nee  super  eum  mittimus,'  is  mis- 
taken ;  and  that  in  divers  Manuscripts  it  is  ex-j 
pressly  set  down  to  be, '  nee  eum  in  carcerena 
'  mittimus/  I  cannot  judge  of  the  Manu- 
scripts that  I  have  not  seeii;  but,  my  lord,  I 
have  one  here  by  me,  which  was  written  many 
years  ago,  and  the  words  in  print  are  word  foe 
word  as  that  which  is  here  written. 

'ihen  they  say,  that  Matthew  Paris  sets  it 
down  so  in  his  History  :  My  lord,  we  do  not 
govern  ourselves  by  Chronicle,  but  to  answer 
that  of  Matthew  Paris,  he  reports  a  thing  done 
in  king  John's  time,  but  it  was  then  but  chouglit 
on,  and  M  was  enncted  in  the  time  of  Henry  3  ; 
and  there  be  many  things  said  to  be  done  in 
Matthew  Paris  which  were  not,  and  many 
things  omitted  by  him  which  were  done. '  Tliis 
Charter  was  but  in  election  in  the  time  of  king 
John,  and  then  it  might  be,  *  nee  eum  in  car* 
'  cerem  mittimus;'  but  it  was  not  enacted  till 
the  time  of  Henry  3,  and  then  that  tvus  omitted,, 
and  the  Charter  granted  as  now  we  have  it. — 
But  if  they  do  see  no  more  than  t  in  this 
Clause,  I  know  not  why  we  should  contend 
about  these  worHs,  seeing  the  first  part  of  this 
Statnte  saith, '  Nemo  imprisonetur/  wliy  tlien 
may  not  I  say  us  well, '  nee  eum  ui  carcerem 
'  mittimus?*  I  see  no  difference  in  the  Words, 
and-  therefore^  u^y  lord^  I  shall  not  insist  any 
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longer  upon  the  literal  exposition  of  the  words 
of  Mnifua  Cliiirta,  but  I  Mill  resort  to  the  rest 
of  It,  which  is  exprestio  tiie  subsequent  statute 
and  ill  couimou  pnctice. 

The  Counsel  on  the  other  side  said,  that  tlie 
statute  of  ^8  £.  3,  c.  3.  exprei»cth  and  giveth 
life  to  this  Ctmrter;  I  shall  desire  to  have  that 
Statute  read. 

KceUnf[,  Clerk.    Item.  '  Whereas  it  is  con- 

*  taine  I  in  the  Great  Clmrter,'  &c.  (Vide  all 
thesi>  Statutes  in  Littleton's  Argument  in  Par- 
liaineiit/ififfco.) 

At  tome jf  Oenerai  My  lord,  the  reading  of 
this  statute  wiil'Kive  an-t.^i  r  to  it  ;  for  it  i**  ap- 
parent liy  the  words  thereof,  none  shall  be  takeu 
by  Petit i  ai,  \'c.  and  thut  the  court  be  extend- 
ed to  the  first  arre«r,  but  they  are  to  he  under- 
stood that  none  sliall  be  condemned,  but  he 
shall  be  brought  to  answer,  and  be  tticd.  And 
if  It  be  expounded  otlier«»ise,  it  will  be  conirary 
to  that  practice  which  was  then  in  use. — But  it 
is  ntterly  forbidden  by  this  Statute,  that  any 
man  should  be  condemned  upon  6ug)^e»tious  or 
petitions  made  to  the  king  or  conned,  without 
due  trial  by  law. — The  next  Statute  thev  cited 
was  25  E.  3.  cap.  4.  My  lord,  I  desire  that 
that  may  be  ret\d. 

Keeling',  Clerk.  Item,  '  That  no  roan,  of 
'  what  estate  or  cuodition  soever  lie  be,  shall 
'  be  put  out  of  laud  or  tenement,  nor  taken, 
'  nor  imprisoned,  nor  disinherited,  nor  put  to 

*  death,  without  being  brought  to  answer  by 

*  due  process  nf  law.' 

Attorney  General,  My  lord,  this  Statute  is 
intended  to  he  a  final  prosecution :  for  if  a  inan 
ihall  be  imprisoned  without  due  process  <^nd 
never  be  brought  to  answer,  that  is  unjust,  and 
forbidden  by  this  statute ;  but  when  a  man  is 
taken  in  causes  that  are  unknown  to  us,  (who 
walk  below  stairs^  we  are  not  privy  to  the  cir- 
cumstances which  may  cause  the  trial  to  be, 
delayed ;  and  peradventure  it  is  fH>t  time  to 
bring  the  matter  to  trial,  because  it  is  not  yet 
come  to  maturity,  and  thert-fore  this  is  not 
within  the  meaning  of  the  statute. — Another 
Statute  that  they  mention  is  in  the  same  year, 
and  it  is  page  9.  ch.  9.  1  desire  it  may  be 
read. 

Keeling,  Clerk.     Item,  '  Because  the  Peo- 

*  pie  of  the  realm,  &c.'  (Vide  Littleton  s  Ar- 
gument poitea,) 

Attorney  GcnernL  My  lord,  it  is  very  clear 
that  this  statute  had  no  manner  of  thought  of 
this  cause  in  question  ;  but  whereas  sheriff  did 
procure  conmiisaions  to  he  awarded  to  them- 
selves tor  their  private  gain,  to  the  prejudice  of 
the  subject,  tne  statute  condemneth  those  com- 
missions, but  it  maketh  nothing  to  this  question 
which  we  have  now  in  hand^  The  next  Star 
tute  \%hich  they  citc-d,  was  37  Ed.  3,  cap.  18. 
I  beseech  it  may  be  read. 

Keeling,  Clerk.  •  Item,  Though  it  be  con- 
'  tained  m  the  Great  Charter,'  &c.  (Vide  as 
oforesiiid.) 

Attorney  GcnernL  My  lord,  this  Statute 
seems  to  he  a  commentary  ai»d  light  to  tlie 
other  Statutes,  the  scope  whereof  is  against  pri- 


vate saggesuont  made  to  the  king  or  bis  cooi»> 

cii,  and  not  in  a  legal  way,  and  therefore  ii 
condemns  them;  and  this  n  more  fully  ea- 
pressed  in  the  Statute  of  38  Edw.  3,  cap.  9. 
wliich  they  likewise  mentioned :  By  which  sta* 
tute  direction  is  given  what  security,  tlmae  per- 
sons which  make  such  suggestions  are  to  give, 
that  they  should  prosecute  their  bungetiions, 
and  what  punishment  tliey  shall  undergo,  if 
their  suggestioiis  be  found  lalse. 

Keeling,  Clerk.    '  Item,  As  to  the  arlicte 

*  made  at  the  last  parliament/  &c.  (Vide  ai  be- 
fore said.) 

Attorney  General.  My  lord,  this  and  the 
last  btatute  seem  lo  conduce  both  to  one  pur^ 
pose,  that  tliev  that  in  their  accusations  went 
not  in  a  legal  way  to  bring  tlie  party  to  his  an- 
swer, it  was  directed  by  ibis  ^atute,  that  tliej 
should  go  a  legal  way.— The  last  act  of  parlia- 
ment in  print,  the  counsel  on  the  otlier  aide 
protluced,  was  tlie  Statute  of  1  U.  3,  cap.  |2. 
which  I  desire  may  be  read. 

Keeling^  Clerk.  *  Item,  Whereas  divers 
'  people  at  the  suit  of  parties  were  committed 

*  tlie  Fleet/  &c.  (Vide  qs  before.) 

Attorney  General.  My  loid,  it  appeareth 
that  the  scope  of  this  Statute  is  agmnsc  tlie 
Wardens  of  the  Fleet,  for  some  mtscarringes  in 
them;  but  tliere  is  one  thimc  iu  this  Sutute 
which  I  shall  desire  your  lordbhip  to  obser>e; 
and  that  is,  for  tlioke  misdeuieauors  be  shall 
forfeit  his  odice,  except  it  be  by  writ  from  the 
king,' or  his  commandment ;  so  that  it  was  no 
new  doctrine  in  those  limes,  tliat  the  king 
might  then  give  such  commandment  for  cum- 
mitiing.  The  scope  of  this  Statute  had  two 
hands:  1.  1  hat  the  warden  should  forfeit  his 
office ;  and>  2,  That  he  should  recompense  the 
party. 

Jn  tlie  4th  and  6th  of  Phil  et  Mar.  Dyer 
163.  it  was  resoUed,  That  if  the  Warden  shall 
deliver  n  man  out  of  prison  without  command, 
he  forfeiteth  his  office,  and  damage  unto  the 
part/ ;  but  if  he  have  tlie  command  of  the 
king,  that  shall  excuse  the  tbrt'eiture  of  his  oi- 
lice  :  but  he  must  bring  tlie  party  hiiher,  and 
here  these  gentlemen  aie  n«)w,  for  that  couw 
mandment  of  the  king  is  no  exception  for  hira 
not  to  observe. — If  he  receives  a  writ  from  this 
court,  to  shew  the  court  from  whence  he  re- 
ceives his  warrant,  it  may  excuse  the  forfeiture 
of  bis  office,  but  notwithstanding  he  is  subject 
to  die  action  of  the  party. 

But  I  desire  your  lordship  to  observe  that 
part  of  the  Statute,  which  the  other  party  would 
not  make  use  of,  whicii  is,  that  the  king  may 
command  by  writ  or  otherwise  ;  these  were  oU 
the  printed  statutes  cited  by  the  counsel  on  the 
other  side.  But  because  I  would  not  misinler* 
pret  these  statutes,  I  thought  it  equal  to  desire 
your  lurdsliip  that  they  might  be  read.  Be- 
sides the  printed  Statutes,  they  mentioned  Pe- 
titions by  the  commons,  and  tiie  Answers  to 
them  of  several  kings  in  parliamcnu  The  first 
is,  Rot.  pi.  6  Ed.  3,  nuniero  1  et  SCT:  besides 
these  two,  there  is  one  other  of  28  £d.  3,  n.  la. 

My  loidf  of  these  three  Petitions  and  their 
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Aoswen,  the  two  £nt  were  mentioned  by  the 
couQiel  on  tbe  ottier  side ;  and  tbat  in  S8  £d. 
d,  S8, 1  have  produced,  all  of  them  even  to  one 
purpoie.  I'he  commons  then  petitioned  the 
king,  that  all  the  Statutes  made  in  eiposiiion 
of  Magna  Cbarta^  and  of  the  Forest,  may  be 
keptaud  oliterved:  the  kiii^  makes  Answer, 
that  it  shall  be  done.  Ai)d  m  one  of  tbe  An- 
iwen  it  is  said.  If  any  man  be  grieved  he  may 
complaia.  But  what  is  all  this  to  the  point  in 
que»tion  ?  Could  there  be  any  other  Answer  to 
give  life  to  these  requests  ?  The  king  he  is  pe- 
ittioned  that  some  are  injured ;  he  answers. 
Thai  if  they  complain,  they  shall  be  relieved. 

And  now,  my  lord,  we  are  where  we  were; 
to  find  out  the  true  meaning  of  Magna  Cfaatta, 
for  there  is  the  foundation  of  our  case ;  all  this 
that  hath  been  said  concemeth  other  things, 
and  is  nothing  to  the  thing  in  qoettion.  There 
is  not  a  word  either  of  the  commitment  of  the 
kia$;,  or  C4>mmandmeat  of  the  council,  in  all 
the  Statutes  and  Ileoords. 

And  now,  m;  lord,  I  am  at.  an  end  of  those 
Statutes,  and  come  to  that  that  whs  alledbed 
and  mentioned  to  be  in  3  H.  6, 46.  and  if  I 
GuuM  have  found  it,  I  would  have  brought  it, 
but  I  could  not  find  it ;  therefore  if  they  have 
it,  I  desire  that  tliey  will  shew  it,  but  I  think 
they  hate  it  not,  and  therefore  I  will  let  that  go. 

My  lord,  I  come  to  that  which  I  insisted 
upon,,  tbe  question  as  it  was  at  first,  not  whe- 
ther the  king  or  the  lords  of  the  council  can 
commit  a  man,  and  shew  no  cause  wherefore 
thej  do  commit  him ;  but  whether  the  ordinary 
courts  of  justice  have  power  to  bail  him  or  no; 
for  that  i  will  insist  upon  the  Statute  of  Westm. 
1.  which  I  desire  your  lordship  may  be  read, 
and  then  I  will  apply,  (vide  WesUn.  primo.) — 
My  lord,  this  Statute,  if  I  misunderstand  it  not, 
is  a  full  expression  to  the  purppse  of  Magna 
Charta ;  the  scope  v^hereot  i%  to  direct  us  in 
what  cases  men  unprisoned  were  to  be  bailed. 
It  was  especially  for  direction  to  tbe  sheriffs 
and  others ;  but  to  say  courts  of  justice  are 
excluded  from  this  statute,  I  conceive  it  cannot 
be.  It  recites,  That  whereas  heretofore  it  was 
not  resolved  in  what  cases  men  were  replevis* 
able,  and  in  what  cases  not,  but  only  in  tliese 
/our  cases;  for  the  death  of  a  man,  or  by  the 
commandment  of  the  king,  or  of  his  justices, 
or  of  the  forest.— My  lord,  I  say  tlmt  this  sta- 
tute eipresseth  not  the  law  was  made  by  this 
Itatute,  that  in  these  cases  men  were  not  re- 
plevisable;  but  it  expresseth  that  the  law  was 
clear  in  these  cases ;  in  these  four  cases  it  was 
cleorlj  resolved  before. 

I  pray  you,  my  lord,  observe  the  time  of  tlie 
making  of*  this  Statute;  that  of  Magna  Chnrta- 
was  made  in  the  time  of  Henry  3,  and  this  of 
Westminster  in  the  time  of  £dw.  1,  so  that  it 
was  made  in  the  time  of  the  same. — And,  my 
lord,  if  they  had  understood  the  statute  of 
Magna  Charta  in  anotlier  sense,  would  they 
not  have  expressed  it  so  in  this  statute  ?  Was 
it  not  fitter  lor  tiiem  than  for  us,  they  being 
nearer  the  first  making  of  Magna  Charta  than 
weara?  But  certainly  iht  Statute  of  Magna 


Charta  was  expounded  at  the  time,  as  h  have 
shewed  before;  if  not,  witliout  ail  doubt  at  til* 
time  of  making  of  Westm.  primu. 

The  parliament  would  not  have  been  so 
careful  to  provide  for  things  of  lesser  momeuc 
and  onut  this  of  so  great  oooBequeucCr  if  ther^ 
had  been  any  Question  of  it.  in  all  times  and 
ages.  Magna  Charta  hath  been  confirmed,  but 
they  sliew  nut  any  one  law  tlmt  doth  except 
against  this  positive  law  of  W^estminster  tbe 
first,  or  any  acts  of  parliament ;  nay  more,  in 
any  printed  Books,  that  in  this  case  men  should 
be  replevisahle. 

My  lord,  if  you  know  nothing  printed  or  un« 
printed,  if  any  will  desire  to  alter  a  course  that 
always  haih  been  held,  you  will  seek  for  Pre« 
cedents,  for  the  constant  use  and  course  is  tho 
best  exposition  of  the  law;  it  is  not  enough 
for  me  to  say.  This  it  is,  unless  I  make  it  good. 

First  then,  I  say,  they  on  the  other  side 
cannot  cite  one  Book,  Statute,  or  otlier  tiling, 
to  prove,  tliat  they  that  hate  been  comn&itted 
<  per  speciale  mandatum  domiui  regis,'  are 
bailable.  But,  my  lord,  I  find  some  to  the 
contrary,  that  they  are  not  bailable,  and  I  will 
cite  some  of  them,  and  read  of  others;  for  I 
would  not  in  a  case  of  that  expectation,  that  it 
should  be  thought  that  auy  thing  should  be* 
misinterpreted. 

In  the  S3  Hen.  6,  i,  Sd,  Robert  PoyningV 
Case,  he  was  oonunitted  '  pro  diversis  cauais 
*  ipsum  dominum  regem  tangent' ;'  tliis  alters 
not  the  case,  for  it  was  as  good  as  no  cause,  fur 
it  was  the  Warrant  *  domini  regis,'  and  there 
is  no  question  upon  this :  but,  my  lord,  1  know 
this  is  not  the  point  in  question. 

1  he  next  thing  I  shall  shew  unto  your  lord- 
ship, is  Pusch.  SI  £dw.  1,  Kot.  cla.  9,  and  this, 
my  lord,  was  near  the  time  of  making  of  the  sta- 
tute of  Westm.  1,  and  this  precedent  is  to  this 
purpose :  The  sheriff  of  Leicestershire  and  War- 
wickshire (for  then  there  was  hue  one  sheriff  lo 
both  those  shires)  did  receive  commandment  by 
letters  from  the  king,  That  whereas  die  earl  of 
Warwick  had  commanded  divers  persons  to  the 
custody  of  the  said  sheriff,  the  king  sent  a  letter 
to  the  said  sheriff,  commanding,  tbat  to  timse 
who  were  committed  to  bis  custody  by  the  earl 
of  Warwick,  he  should  shew  no  grace  to  ihem; 
tbat  is,  they  should  not  be  bailed.-*The  sheriff, 
notwithstanding  this  command,  lets  some  oC 
tho&e  prisoners  to  bail ;  whereupon  he  was  com- 
plained of  in  parliameiu,  that  he  had  done 
against  tbe  kind's  commandment,  and  he  was 
condemned  for  it. 

This  was  in  parliament;  I  wonder  this  sliould 
be  done  in  paiitament,  and  that  it  was  not  said 
^  there,  that  this  commitment,  being  done  by  tbe 
king's  commandment,  was  not  good ;  no,  he 
was  condemned  in  parliament,  tor  it  was  on^ 
that  did  break  the  statute  of  Westm.  prim. 

My  lord,  the  use  that  I  make  of  this  Record 
is  this :  It  recites,  that  the  earl  of  Warwick 
committed  divers,  it  misht  be  that  be  did  eom* 
mit  tttem  by  direction  Ttom  tbe  king ;  but  the 
record  mentionetli  not  so  much,  but  it  <shew«, 
that  the  king  by  letters  commanded  the  abcri^ 
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that  he  should  shew  tliose  persons  no  grace, 
mild  yet  be  did ;  he  was  examioed  upon  this, 
and  by  pariiamenc  committed. 

The  next  matter  I  will  offer  to  your  lordship's 
judgment  for  the  true  exposition  <if  the  law  in 
this  case,  is  the  Book  we  call  The  Register,  an 
authority  respected,  it  n  the  foundation  or  ail 
^m  writs  at  the  common  law  ;  I  bring  not  the 
book.     In  tliis  buok  (here  is  one  writ  snith  thus, 

*  Rex,  &c.    Quod  repiar*  fee'  A.  nisi  fuerit  per 

*  speciale  mandatum  domini  regis/ 

Justice  Doderidge.     In  what  writ  is  that, 

*  De  homine  replegiando  V 

Attam,  Gen,     Yes,  in  the  writ  *  De  homine 

*  repleeiando;'  and  there  is  another  writ  direct- 
ed to  the  constable  of  Dover,  in  tlie  very  same 
wvtrds  ;  by  which  it  appears  that  they  that  are 
imprisoned  by  the  king's  command,  *  non  sunt 

*  replegiabile^.'  Mr.  Fitzherbert,  a  grave  jufgc, 
and  is  in  authority  with  us,  perusing  these  writs, 
expressed  it  in  these  wonis  plainly :  •*  There 
are  some  cases  wherein  a  man  cannot  have  this 
writ,  alihough  he  (>e  tuken  and  detained  in  pri- 
son ;  as  if  he  be  taken  by  the  death  of  a  man, 
•r  if  he  be  taken  by  the  commandment  of  the 
king's  justices;"  and  mentions  not  Chief  Jus- 
tice :  which  I  believe  is  to  be  intended  not  of 
the  chief  of  the  court  of  judicature,  but  of  the 
chief  justice  of  England,  for  there  wa^  such  a 
oue  ill  those  days.  Thus,  my  lord,  you  see  the 
•pillion  of  Mr.  Fitzherbert  in  this  case. 

The  next  thing,  that  I  will  shew  your  lord- 
ahip,  is  the  opinion  of  Mr.  Stamford,  in  his  Pleas 
of  the  Crown,  fol.  72,  where  he  sets  down  the 
Statute  of  Westminster  primo,  and  then  he  adds. 
That  by  this  it  appears,  that  in  four  cases  at 
the  common  law  a  mnn  is  not  repl^visable ;  in 
those  that  were  taken  for  the  death  of  a  mnn, 
or  by  the  commnndment  of  the  king,  or  of  his 
justices,  or  of  the  forest :  and  there  he  saiih, 
That  the  commandment  of  the  king  is  to  be  in- 
tended, either  the  commandment  of  his  mouth 
or  of  his  council,  which  is  incorporated  to  him, 
and  speak  with  the  mouth  of  tlie  king. — My 
lord,  1  shall  desire  no  better  commentaries  upon 
a  law,  than  these  rei-erend  grave  Judges,  who 
have  put  Books  of  Law  in  print,  and  such 
Books  as  none,  I  believe,  will  say  their  judg- 
^ena  are  weak. 

The  next  thing  I  shall  offer  unto  your  lord- 
ship, is  this,  That  I  cannot  shew  with  so  ^eat 
authority  as  I  have  done  tile  rest,  because  I 
have  not  the  thing  itself  by  me ;  but  I  will  put 
it  to  your  lordship's  memory,  I  presume  you 
may  well  remember  it ;  it  is  the  resolution  of  all 
die  Jtulges,  which  was  given  iu  tlie  34  th  of  queen 
£iizabcth,  it  fell  out  upon  an  unhappy  (jccasion, 
which  was  thus:  the  Judges  they  complain  rhat 
Sberiffii  and  other  officers  could  not  execute  the 
fM-ocesB  of  the  Uw  as  tl>ey  ouohr,  for  that  the 
parties  on  whom  such  process  siiall  he  executed 
were  «eut  away  by  some  of  the  queen's  Coun- 
cil, tiiat  they  could  not  be  found:  the  Judges 
hereupon  petitioned  the  l/ird  Chancellor,  that 
he  would  be  a  suitor  to  her  majesty  that  nothing 
be  done  herealtar.  Aod  tbeiieapon  tlie  Judges 
Vf^re  desired  to  shew  in  what  gsoM  iii6»  that 


were  committed  were  not  hailaUe,  whether 
upon  the  commitment  of  tli^  queen  or  any  other. 
— The  Judges  make  answer, 'I  hat  if  a  uiaa  shall 
be  commited  by  tlie  que^n,  by  her  command, 
or  by  tlie  privy  council,  he  is  not  bailable  :  if 
your  lordship  ask  me  wtrntciuthoritv  I  have  for 
this,  1  can  only  say,  i  hnve  it  out  af  the  Book 
of  the  lord  Andersoo,  wriitt  n  with  his  own  band. 
My  lord,  I  pray  yOu  give  me  leave  to  oli?erve 
the  time  when  tlii<t  was  di>ue;  it  was  in  a  time, 
and  we  may  tnily  call  it  a  good  time,  in  the 
time  of  good  queen  Klizabeth,  attd  yet  we  sec 
there  was  then  c:iose  ot  comphiint:  and  there- 
fore  I  «%ould  not  have  men  think  that  we  are 
now  grown  so  bad  'as  the  opinion  is  we  are), 
for  we  see  th'it  then  in  tho«e  times  there  was 
cause  of  complaint,  and  it  may  be  more  tiian  is 
now. — This,  ray  lord,  was  the  resfilntion  of  all 
the  Judges  and  Barons  of  the  Exchequer,  and 
not  by  some  groat  one. 

Now  I  will  apply  myself  to  that,  which  has 
been  enforced  by  the  counsel  on  the  other  side, 
which  was  the  reasoii  that  the  subject  hatii  in- 
terest in  this  case. 

My  lord,  I  do  acknowledge  it,  but  I  must 
say  that  the  sovereign  hath  great  interest  in  it 
too.  And  sure  I  am,  that  the  fiTf*K  srone  of  so- 
vereignty was  no  saoner  laid,  but  this  potver 
was  given  to  the  sovereign :  if  you  a^k  me  whe- 
ther it  be  unlimhed ;  my  lord,  1  say  it  b  not  the 
question  now  in  haiid  :  bat  the  common  law, 
which  hath  liin^  floiiHshed  under  th«*  go>  em- 
men  t  of  our  king  aod  his  prcgenitors  kings  of 
this  realm,  hath  ever  had  thut  reverend  respect 
of  tlieir  sovereign,  h^  that  it  hnth  concluded  the 
king  can  do  no  wrong:  and  u<«  it  is  in  the  lord 
Berkley'^  Case  in  Plowden's  Com.  2 16,  b.  it  is 
part  of  the  kintr^  preiogative  that  he  can  do  no 
wrong.— In  the  4th  of  Edw.  4,  fol.  25,  the  king 
canuot  be  a  disseisor ;  and  so  it  \%  also  in  tf.e 
lord  Berkley's  Case  in  32  Hen.  8,  Dyer,  ft>l.  8. 
The  king  cannot  usurp  upon  a  patron,  Ibr  the 
common  law  hath  that  reverend  respect  to  him, 
as  that  it  cannot  conceive  he  will  do  any  in- 
jury.— But  tlie  king  commits  a  subject,  and  ex- 
presseth  no  cause  of  the  commitment :  What 
then  f  Shall  it  he  thought  that  there  is  no  cause 
why  he  should  be  committed  ?  Nay,  my  lord, 
the  course  of  all  times  hath  been,  to  say  there 
is  no  cause  expressed,  and  therefi»re  the  matter 
is  not  ripe,  and  thereupon  the  courts  of  judica- 
ture have  ever  re>ted  satisfied  therewith,  they 
would  not  search  into  it. 

My  lords,  there  be  *  Arcana  Dei,  et  Arcana 
*  Imperii ;'  '  and  they  that  search  too  far  into 
them,  and  make  themselves  busier  with  them 
than  their  places  do  require,  they  will  make 
themselves,  &c.  I  will  say  no  more ;  but  I 
shall  be  able  to  sliew  that  there  shall  as  much 
prejudice  come  to  the  kiogdom,  if  God  direct 
not  Uie  heart  of  the  king,  which  is  in  the  hand 
of  God,  as  the  rivers  of  wnten ;  I  say,  there 
may  as  much  hazard  come  to  the  common  viealth 
in  many  ottier  tilings,  with  which  the  king  is 
trusted,  a^  in  this  particular  there  can  accrue  to 
the  subject. 
.  If  a  trcatoft  be  comiMttedj  as  it  was  not 
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Dot  be  said,  be  ma^  exempt  ten  in  a  sbire,  aod 
tbcn  the  biirdeu  ot  ibe  coantry  shall  rest  upon 
tbe  meaner  sort  of  people?  can  any  man  6aj 
more  to  this,  Uaii  tbat  he  i»ill  not  do  it  ?— -li^ 
beritances  are  to  be  decided  opon  trial,  the 
king  may  exempt  private  mtn  Uont  bem^;  oiS  a 
Jury  ;  but  il'b«  exempt  all  meo,  wb<»  sball  try 
uur  causes?  for  it  is  to  be  pre&umedy  tbai  ho 
will  not  do  it. 

But  to  our  case  :  By  tbe  statute  of  Magna 
Cbarta,  no  man  shall  be  put  out  of  his  trceo 
bold,  &c.  But  if  tlie  king  will  do  it,  most  not 
tbe  party  that  is  so  put  out  go  lo  the  king  by 
petition  ?  But  you  t%ill  say,  It  is  a  petition  of 
rigbi ;  and  it  uiay  be  th^  gcutleii.eu V  is  so  ; 
admit  it  be,  yet  when  such  a  petition  comes  to 
tbe  king,  must  it  nut  be  answered  with  tbcs# 
words,  iioit  dioit  fait  al  parte  f  And  nbco 
tbe  king  will  give  tbat  warrant  for  it,  ibtrn  they 
must  have  it  done,  and  not  before. 

And  ibis  may  answer  a  perpetual  imprison- 
merit,  and  Gud  forbid  that  tliis  should  be  so; 
and  now,  my  lord,  I  will  trouble  yon  no  longer^ 
but  I  will  go  to  piecedents.  Precedents  I 
knoM  prevail  much,  and  rule  in  many  eases; 
and  if  tbe  precedents  they  cite  were  not  misii»- 
terpreted,  I  should  think  they  bud  said  a  gicai 
deaU 

But,  my  lord,  I  will  answer  their  piecedtoe* 
with  precedents ;  nay,  I  will  <«iiew  your  lordship 
tbat  the  pcecedents  which  tliey  have  cited  are 
no  precedents  for  them. — And,  ray  lord,  it  is  a 
dangerous  thing  for  men  io  matters  of  weight 
to  avouch  precedents  with  conncienoe,  when 
tl^y  moke  nothing  lot  tUum  :  for,  my  lord,  pre- 
cedent-^are  iio^'  become  almost  proclamations^ 
for  tbey  already  run  up  and  down  trie  town  ; 
and  yet  they  know  but  part  /)f  them,  anr^  not 
all,  and  I  think  if  they  knew  tdl,  men  would  be 
more  modest. 

•But,  my  lord,  I  will  now  oime  to  these  Pris 
cedeuts,  where  I  may  say  they  have  not  dealt 
frpfcly  with  nie,  for  tbey  liave  shewed  roe  many 
precedents  more  iban.tliey  mentioned  here^ 
and  it  may  !  e  thev  have  done  ibe  like  uulo 
your  lordship.  Tiiey  alled«;ed  but  8  prece^ 
dents  before  your  lordiiiip,  but  ibey  have 
brought  16  unto  me :  for  these  ei^ht  mentioned 
here,  I  will  take  them  in  order  as  tbey  wet e 
cited,  and  answer. 

Tbe  first  precedent  they  cited  was  in  H.  8» 
Rot.  9,  of  one  Harrison  :  we  have  the  Recurd 
here  to  shew  your  lord>btp,  that  be  was  com- 
mitted ibr  ^uspicion  ot'  Felon v,  which  was  ex- 
ps^essed  m  the  warrant;  and  thto,  my  lord, 
tins  is  clt^ar,  if  the  king,  or  the  lord?  of  the 
council,  mill  express  any  thing  within  yonr 
lordship's  jurindiction,  tliere  is  t!Or)dt?  round  for 
yonr  proceedings;  but  when  tliere  is  notl.fpt 
expressed,  whether  you  will  judee  uivit  the 
cause  of  tbe  warrant  is,  I  will  hive  i.i  yoar 
lordship's  jtidgment ;  but  it  apper.rs  lijis  was  the 
cause,  and  that  be  was  del) vei-e< I.  » 

The  next  precedent  was  Q I  11.  8,  Rot.  57, 
and  it  was  Parker's  case :  and  it  is  true  tliat 
his  commitment  appeared  to  be  *  per  ^pc <  laio 
*"  nnndatum  domiDi  regis,'  but  it  was  also  pro- 


^>^  *8(S  BOt  iar  removed  from  oor  memories  ; 
since  tliere  was  a  treason;  andtlte  actors  tliereof 
fled,  sotte  to  tlie  court  of  Rome,  some  to 
Bmssels^  when  it  was  to  be  pot  in  execution  ; 
the  treafloa  heiny  discovered,  one  is  apprelieod- 
ed  apoa  suspicioa  of  it,  and  is  put  into  the 
To^er,  and  there  he  lieth,  and  thmketh  tbe 
time  very  long  ;  and  I  cannot  blame  him. 

It  may  be  be  is  innocent,  and  thereupon  be 
hnogs  a  Habeas  Corpus,  ajid  hy  virtue  of  tbat 
writ  he  is  brought  hither;  and  will  your  loid- 
ship  thiak  it  bt  or  convenient  to  bail  liiui, 
wbea  tbe  accusation  against  him  must  come 
from  beyond  the  sea?  I  think  you  will  ra- 
ther so  respect  the  proceediogy  of  the  state, 
as  that  you  will  believe  these  things  are 
done  with  a  cause,  than  inquire  farther  of 
them. — Pcrad venture  some  great  misdemeanor 
may  be  committed,  and  some  of  tbe  parties 
Biake  away,  so  as  Proclamation  cannot  over- 
take them,  and  some  are  taken,  is  it  fit  that 
they  tbat  are  in  p^iscm  should  be  tried  before 
the  princiiml  be  ^en  ? 

I  waU  give  yOQ  an  instance,  that  lately  was 
put  into  ray  mind ;  there  be  some  prisoners  in 
tbe  Tower  at  this  present,  which  were  put  in 
thither  when  they  were  very  young :  if  they 
aboaid  faring  an  Habeas  Corpus,  they  were  im- 
pnaoaed  ibr  Scate-mattefB,  wiU  your  lordship 
deliver  them  ?  No,  in  tbat  the  state  doth  not 
thiak  it  fit  to  send  tbem  back  into  their  own 
countries,  you  wUl  esteem  so  leverendly  of  tbe 
state  (or  commitbng  childrea,  that  you  will 
believe  that  there  is  great  reason  of  state  so  to 
dfl,  or  Hae  they  would  not  do  it :  many  incon- 
vemenoes  may  follow,  if  it  should  be  otherwise. 
It  may  be,  divers  men  do, suffer  wrongfully  io 
pnson.  bat  therefore  sh-dl  all  prisoners  be  de- 
Lvered  ?    Tbat  were  a  great  inisohief.  ^ 

No  deolic  bat  the  king's  power  is  absolately 
ever  his  coins;  if  then  be  shall  command  his 
coin  shall  be  turned  to  brass  or  leather,  I  con- 
fess it  we^  inconvenient ;  bnt  if  tbe  kiuj^  would 
do  it,  the  answer  that  I  can  make  is,  tbat  be 
would  not  undo  tbe  kin^om :  but  can  your 
lordship  hinder  it,  as  being  an  inconvenience, 
it  he  wiMiM  do  it  ?  The  Cinque  Ports  are  free 
&r  tral&ck  for  all  bis  subjects;  but  the  king  in 
his  cabinet  understands  there  is  dnnger  of  war 
to  come  upon  this  kingdom,  thereupon  he 
dnits  tKe  ports,  that  no  man  can  go  out ;  shall 
the  merchant  say  this  b  iitjnstice  in  the  king  ? 
And  as  in  this  so  in  manv  other  particulars 
this  may  appear,  but  I  will  not  go  too  high : 
and  therefore  we  are*  too  wise,  nay  we  are  too 
fiioltsh,  in  undertakiog  to  examine  matters  of 
State,  to  which  we  are  not  bom.  Now,  my  lord, 
I  OQfne  to  oar  book-eaaet,  by  whieh  it  appears 
what  our  kiflf?  may  do,  and  nothing  can  be  said 
against  it,  but  he  will  not^  it;  the  king  may 
^idon  aU  tia iters  and  felons,  and  if  he  should 
do  it,  may  not  the  subjects  say,  If  the  king  do 
this,  the  bad  will  overcome  the  good?  But 
ihafl  any  aay.  The  king  cannot  do  this?  No, 
wt  may  only  say,  He  will  not  do  this. 

The  king  amy  exempt  men  from  tbe  ollice  of 
Sberil^  it  not  ibia  iacoaaMiaal  I    And  may  it 
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posed  to  be  '  pro  pace  et  siispicione  feloDic ;' 
uod  the  signiiicacton  of  the  commaiid  was  giTen 
bjr  Mr.  Heck  of  ClilTordVIiin :  but  there  the 
warrant  shews  the  cause  ot*  the  comniitment 
was  for  the  peace  and  suspicion  of  felony,  and 
Uierefore  he  was  bailed. 

The  next  was  in  40  Eliz.  Wendon's  case ; 
but,  my  lord,  thai  commitment  was  out  of  the 
Star-Chamber  bj  an  ordinary  course;  then 
they  cited  8  Jat.  Thomas  Cssar's  case ;  he  in* 
deed  was  committed  by  *  speciale  mandatom 

*  domini  regis,*  and  brought  his  Hab^s  Corpus, 
but  the  Rdtl  saiih  '  remidtar :'  and  is  that  a 
warrant  for  them  to  say  that  he  was  detivered } 

Then  sir  Tbo.  Vernon's  case  was  cited ;  and, 
my  lord,  when  we  looked  into  the  Records,  ««e 
found  chat  lie  was  committe<l  for  suspidon  of 
treason ;  and  he  was  tried  for  it  and  discharued. 

The  next  precedent  was  sir  Tho.  Monson's 
case ;  I  wonder  that  they  did  cite  that,  for  he 
was  committed  by  the  lords  of  the  council  in- 
deed ;  but  tlie  eround  of  it  was  su^^picton  of  the 
death  of  sir  1  ho.  Overbury,  and  he  was  dis- 
charged again  bv  the  lords  of  the  cotknril. 
Certainly  if  they  bad  known  this,  they  would 
nbt  have  named  this  as  a  precedent. 

The  next  was  Reynor*s  case ;  he,  my  lord, 
was  one  of. the  Gun-Powder-Treason,  and  yet 
there  was  a  warrant  to  discharge  liim  too.  And 
tlierefuie  what  these  precedents  are,  I  shall 
submit  to  your  lordship:  I  must  confess,  when 
they  are  cited  tof^edier,  they  make  a  great 
Boise;  hut  when  they  are  examined  severally, 
they  prore  nothing. 

idy  lord,  there  is  one  more  precedent  tltat 
was  cited  here  before  your  lordship,  and  I  hope 
that  one  shall  be  as  none.  It  was  mentioned 
to  bt  Laurence  Brown's  Case,  30  £iiz.  I  know 
BOt  what  it  is,  but  it  is  like  to  be  of  the  same 
talue  as  the  rest ;  <  Pro  certis  causis  eos  moven* 

*  tibus,  &c.' 

And  thus,  my  lord,  I  have  frone  through  those 
precedeots  that  were  alledged  here  4>eforeyour 
iurdship  ;  and  now  I  will  come  to  those  prece- 
dents that  were  brought  to  me,  and  not  men- 
tioned here. 

The  first  was  John  Browning's  case,  in  91 
H.  8.  My  lord,  these  precedents  came  not  to 
me  before  Saturday  last,  about  candle-lightinz ; 
and  yesterday  was  no  time  fitting  to  search  out 
precedents,  and  how  could  1  then  search  for 
this? 

The  next  was  William  Roger  s  case,  of  the 
same  time.  But  the  cause  is  expressed  to  be 
for  suspicion  of  felony,  which  is  a  cause  witiiin 
the  jurisdiction  of  this  court. 

ISewport's  case  was  the  like,  in  4  et  5  Phil, 
et  Mar.  and  so  was  Thomas  Laurence's  case, 
9  £ltz.  and  Edw.  Harcourt's  case,  5  Eliz.  which 
was  for  suspicion  of  felony.  R.  Beckwith  and 
not  Bartwiih,  as  was  cited,  for  they  have  mis- 
taken  both  names  and  matters,  was  committed 
'  per  speciale  mandatum  domini  regb;'  and 
the  Recorfl  saith  he  was  hailed.  But  it  was 
by  reason  of  a  letter  fram  the  lords  of  the 
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llie  cause  of  Peter  Man's  comnitnciit  in  the 


4  and  5  of  Ptnlin  and  Mary,  appears  to  be  for 
suspicion  of  felony  and  robbery. 

For  Reynor's  case,  it  b  the  same  with  Beck* 
with,  and  were  both  for  one  thing. 

In  the  8  Hen.  7  one  Roger  Cherry  was  com- 
mitted '  per  mandatom  domini  regis,'  and  ic 
was  for  a  criminal  case ;  and  he  was  afterwards 
indicted  and  acqaitied  and  delivered.  And 
there  is  another  precedent  thereof,  that  saith, 
he  was  afterwards  arraigned,  condemned,  and 
hanged ;  we  have  the  Record  of  it. 

And  now,  my  lord,  I  will  shew  some  prece- 
dents on  the  other  side,  where  men  have  been 
committed  by  the  oommandment  of  the  king, 
and  by  the  commandment  of  the  coondl,  and 
have  been  delivered  again  b^  their  directbns: 
and  of  tliis  kind  there  be  two  m  tlie  Tower,  that 
as  they  were  committed  by  warrant,  so  bt  war> 
rants  again  for  their  bailing  they  were  deliver- 
ed ;  the  offences  were  aguinst  the  forest,  and 
for  murder. 

In  4  £.  3,  M.  4,  Edmnnd  de  Newport  in 
Essex  was  indicted  for  an  offence  committed 
by  him  in  the  Forest.  And  M.  7.  John  Pox 
was  likewise  indicted  for  an  pflence  by  him  don« 
in  the  Forest :  and  there  be  two  warrants  to 
hail  them. 

M.  90.  John  Cobb  was  the  like,  and  there 
was  a  letter  from  the  king,  *  Qood  ppnatnr  in 
'  ballinm  usque  ad  proximam  assisam.'  These 
were  ofiences  within  Westminster  priow,  and 
there  be  several  warrants  lo  bail  them. 

The  clerk  of  this  court  hath  many  records,  by 
which  it  appearech,  that  many  have  been  com- 
mitted by  the  command  of  the  king  and  of  th& 
qneen,  and  of  the  council,  and  broujiht  their  Ha> 
beas  Corpus;  aod  the  success  was,  that  many  of 
them  were  committed  to  the  same  prisons,  and 
divers  >»-cra  committed  to  the  martial  of  thia 
ooort :  the  reason  was,  for  that  roanyof  them 
were  to  appear  here,  their  causes  being  triabto 
here ;  and  it  would  have  been  a  great  ttouble  to 
send  I  hem  bark  so  far  to  prison  as  into  the  ooan- 
trirs,  and  therefore  ihev  were  delivered  to  the 
marshal  of  the  king's  houshold;  again,^  many 
had  their  trials  in  this  court,  and  some  sulFered, 
and  some  were  delivered  by  special  command, 
as  tliey  were  committed  by  special  command. 
— ^1*he  number  of  these  of  thn  nature  are  in- 
finite thatlmve  been  in  our  tiroes;  we  have 
found  some  forty  precedents  of  men  committed 
out  of  the  Chancery,  and  by  the  high-commi»» 
sion,  for  contempts,  and  some  by  tlie  barons 
of  the  exchequer,  and  some  in  liondon,  that 
have  been  brought  hither  by  Habeas  Corpot. 

Of  this  I  shall  observe,  that  in  the  11  Jac. 
there  was  a  private  constitution  in  London, 
made  between  the  white  bakers,  that  they 
might  live  one  by  another,  and  the  one  not  to 
invade  the  other^s  hbertles;  and  for'contMpc 
against  this  ordinance,'  some  were  oommtttnd 
to  prison ;  as  Thomas  Ueaning,  and  Littlepage : 
they  had  a  Habeas  Corpus,  and  the  canse  waa 
shewn  to  be  by  reason  of  the  said  conMntiooy 
and  thereupon  the  prisoners  were  ernt  back  lo 
I>indon,  to  abide  the  order  of  the  mayor.  For, 
my  loid^  ini  cowt  faith  bc^n  ever  carefin  nnft 
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to  exauune  the  Decree  of  the  Chancery,  or 

Court  ufEequcst3f  butbuve  ool>  looked  wbetiipr 

the  cause  returned  be  wiibiu  tbejuritdictioo  of 

this  court;  nor  have  they  called  iu  question  the 

bjr*iaw»  and  constitutions  of  I/»ndouy  but  tbejr 

•end  them  back  to  the  oourt  of  justice  tl»t 

coaimiueth  them. — And  hath  this  court  been 

80  caretul  of  these  iuferiour  courts  to  tills  which 

iscbecliief?  and  wl^en  the  king,  who  it  the 

head  of  justicei  shull  comioit  a  wan,  shaU  not 

tUy  be  aa  careful  to  do  the  like  justice  to  biro? 

But  when  the  king  saith  to  them,  Tbe  commit- 

iiieot  wQs  bjr  my  warrant  and  commandmenty 

will  joii  (|uestio<i  this^  and  whether  this  com* 

mitment  be  good  or  no  ?  I  hope  you  will  not. 

And  09w^.my  lord,  touching  some  PrecedeDti 

which  have  been  taken  out  of  their  own  shew- 

ii^  I  shall  make  it  appeiM'*  that  as  they  Mvf 

been  committed  by  the  kii\g  or  council,  so  they 

had  warrant!  also  to  dischaige  them :  and  the y, 

my  lord,  are  two  ancient  records ;  the  first  is  7 

U.  7,  K4)t.  €.  the  other,  Ilot.  73.    The  fim  was 

ThonvM  Brown,  he  was  committed  to  the 

Morsbalsea,  *  per  mandatiim  domini  re^^is,  et 

*  aliis  certia  de  cfiusi?:'  ^nd  afterwards  the  re^ 
cords  say,  *'  Dominus  rex  quoad  cliase  relax* 
'  a?it  maudatum  ^uum/  and  he  was  bailed  and 
the  rest  lav  by  it. 

My  lord,  I  will  conclude;  J  could  be  infinite 
in  Uuscase  in  preoedents,  but  exiou£b  is  enough, 
yourjonlfihip  knoweth  the  wcdgbt  of  precedents; 
It  is  not  enough  to  shew  this  wa»  done,  but  also 
to  shew  the  reason  why  it  was  done.  I  wiU 
trouble  your  lordship  no  longer,  but  if  anv  man 
sh^l  doubt  whether  that  or  any  part  thereof 
be  truly  recited  which  hath  been  said  touching 
the ilecordsor  Statutes,  I  can  say  no  more, 
but  that  the  Statutes  have  been  read,  and  the 
Records  are  .rciady  sorted  out  to  be  seen  by 
your  lordship. 

I  shall  conclude  (what  X  shall  say)  in  this 
case,  to  answer  the  fear  rather  than  the  just 
ground  of  them  that  say,  this  may  be  a  cause 
of  great  dan|;er,  with  the  words  of  Bracton, 
who  spake  not  to  flatter  the  present  age;  lib. 
1.  c«p.  3,  in  the  end,  speaking  of  a  writ  for 
wrong  done  by  the  king  to  the  Subject  touch- 
ing land,  he  bath  these  words:  'Si  judicium 
'  a  rege  testatur  (cum  breve  non  currat  contra 

*  ipsum)  locus  erat  supplication!  quod  lactam 

*  suam  corrigat  et  emendet,  quod  quidero  si 
'  non  fincerit,  satis  sufficit  ei  ad  poenam  quod 

*  dominam  expectet  ultortm,  nemo  quidem  de 

*  factis  suis  pnesumat  dbpotare,  multo  fortius 
'  CQQtni  factum  suum  venire.' — My  lord,  I  Eng- 
lish it  not,  for  I  apply  it  not,  any  man  may 
omke  use  of  it  as  he  pleaseth;  and  so  I  con- 
clude both  for  the  point  of  exception,  and 
matier  of  the  return,  which  I  refer  to  your  lord- 
ship's judgment,  whether  all  in  the  return  but 
these  wordsy  '  per  speciale  mimdatum  domiqi 
'  regis,'  be.  not  superfluous.  And  for  the  matter, 
whether  these  gentlemen  be  bailable  or  not 
bailable,  I  have  shewed  your  lordship,  that  by 
the  practice  of  all  ages  they  are  not  bailable,  but 
imve  been  remanded  back. 

And  therefore  I  pray  jour  lordship,  that 
VOL.  Ill* 


these  geatlemen  may  be  retnitted,  and  left  to 
go  the  right  wav  for  their  delivery,  which  is  by  a 
petition  to  the  kiqg.  Whether  it  be  a  Petition 
of  right  or  of  grace,  I  know  not;  it  must  be,  I 
am  sure,  to  the  king,  from  whom  I  do  person- 
nolly  understand  that  these  gentlemen  did  never 
yet  present  any  petition  to  him  that  came  to 
his  knowledge. 

Z.  C.  Jusiic4,  Mr.  Attorney,  thus  much  we 
must  say  to  you,  you  have  taken  a  great  deal 
of  pains,  you  having  had  so  sliort  a  time  to  con- 
sider of  this  case;  it  is  a  case  of  ver^r  great 
weight  and  expectation,  aud  we  do  not  intend 
that  you  shall  expect  long  for  pur  resolution, 
for  that  these  gentlemen  are  in  prison,  and  de- 
Mre  no  doubt  to  koow  vvhere  they  must  trust ; 
I  hope  we  shall  resolve  according  to  the  rea- 
son of  former  times,  aad  according  to  our  con- 
sciences :  but  this  X  must  tell  you,  as  I  did 
tbo^  that  argued,  you  must  bring  in  your  Prp- 
cfdenls;  for  though  we  have  seen  some  of 
them,  yet  socne  of  them  we  have  not  seep, 
therefore  we  d/eaire  that  your  servants  or  your- 
selves do  attend,  aod  bring  unto  us  after  dinner 
those  precedents  you  have  mentioned  on  the 
lying's  party  fojr  vve  intend  to  meet  this  after- 
noon, and  you  shall  Jbave  our  Opinions  to-mop- 
row :  aod  I  must  tell  you  on  the  other  side, 
that  this  cause  being  of  such  weiglit,  counsel 
should  be  wary  how  they  speak  any  thing  to  in- 
veigle tlie  court. — ^Toucniog  such  precedents  as 
you  urged  in  some  of  them,  we  know  there  is 
something  urged  which  makes  not  for  you,  so  you 
h(ive  omitted  some  mnterial  things  to  he  shewn ; 
I  speak  it  to  this  purpose,  not  to  prejudice  the 
cause,  or  to  deliver  my  opinion,  which  becomes 
me  not,  but  to  shew,  that  oounsellors  should  be 
careful :  and  this  I  dare  say,  there  is  matter 
in  some  of  the  precedents  themselves  tiiat  leads  * 
to.  another  case,  if  tliey  were  entirely  cited.— 
The  Term  grows  away,  you  shall  not  be  long 
in  estpectatiop,  we  will  meet  this  afternoon,  and 
give  you  our  Opinions  to-morrow  morning. 

Mr.  Noye,  We  desipe  that  Mr.  Attorney 
may  bring  the  precedents  of  34  £)iz,  with  him. 

Mr.  Attomfv,  I  will  shew  you  any  thing; 
but,  my  lord,  I  shall  be  bold  to  claim  tlie  pri- 
vilege of  my  place,  as  the  king!s  counsel ;  wlien 
the  king's  Attorney  has  spoken,  there  ought  to 
be  no  argumenu  after  that ;  but  if  you  ask  to 
see  any  thing,  you  shall  have  it. 

1.  C.  Juatiee,  U  is  that  we  aim  at,  that 
truth  and  right  may  appear,  and  not  to  satisfy 
the  one  or  the  other  part ;  but  it  is  not  desired 
to  make  use  of  it  by  way  of  reply,  but  for  aar 
tislaction  only. 

Serj.  hram$toH.  My  lord,  for  the  precedenU 
I  dted,  I  did  think  tliey  should  have  been 
brsuglit  and  read  in  die  court,  that  your  lord- 
ship might  see  them. 

L.  C.  Justice.  You  shall  need  no  apolegy, 
the  Records  aufl  Precedents  shall  be  brought  to 
the  court,  and  read  openly,  for  the  court  will  not 
wrong  you,  and  you  shall  see  the  difference  be* 
tween  them,  and  your  relation  of  them ;  nor 
you  must  not  wrong  us  with  your  written  va» 
rities. 
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On  Thursday  the  iSih  of  November,  Mi- 
chaelis,  3  Caroli  Regit),  Chief-Justice  llyde, 
Ju^tice  Dodeiidge,  Justice  Jones,  and  Jusiice 
\V hillock  on  the  beoch  :  Sir  John  Corbet,  sir 
Waher  Rarl,  sir  John  Heveninghara,  and  sir 
Edmund  Hampden  at  the  bar. 

L.  C.  Justice,  I  am  sure  you  here  expect 
the  reholution  of  the  whole  Court,  as  accordingly 
yesterday  we  told  you  you  should  have.  This 
IS  A  ciise  of  very  great  weight  and  great  expect- 
ation, and  it  had  been  fit  we  shuuTd  have  used 
more  solemn  ar^guments  of  it  than  now  fur  the 
shortuebs  of  the  time  we  can  do ;  for  you  have 
been  long  in  prison,  and  it  is  fit  you  should 
know  whereunto  you  should  trust:  I  am  sure 
you  expect  justice  from  hence,  and  God  forbid 
we  should  sit  here  but  to  do  jusiice  to  all  men 
according  to  our  best  skill  and  knowledge,  for 
it  is  our  oaths  and  duties  so  to  do,  and  I  am 
sure  there  is  nothing  else  expected  of  us.  We 
are  sworn  to  maintain  all  Prerogatives  of  the 
king,  that  is  one  branch  of  our  oath ;  anrd  we 
are likewrtse  $worn  to  adminbter  justice  equally 
to  all  people. 

We  cannot,  I  tell  vou,  deliver  in*  solemn  Ap- 
^ments,  and  give  the  Judgments  of  every  one 
of  us  touching  this  case,  as  the  weight  thereof 
requireth;  but  we  have  met  together,  tod  we 
have  duly  and  seriously  considered  of  it,  and  of 
oil  that  which  has  been,spoken  of  on  either  side, 
and  we  are  grown  to  a  Resolution,  and  ray  bro- 
thers have  enjoined  me  to  deliver  to  you  the  re- 
solution of  the  whole  court;  and  therefore, 
though  it  be  delivered  by  my  mouth,  it  is  the  re- 
solution of  us  all :  [  hope  I  shall  not  mistake 
any  thing  of  their  intention  in  my  deliver)r ; 
but  if  I  cio,  they  sit  here  by  me,  and  I  shall  not 
take  it  ill  if  they  right  me.  Therefore  I  must 
tell  you,  there  bath  been  many  points  learnedly 
argued  at  the  bar,  which  we  shall  not  touch,  or 
give  our  resolution  upon,  but  bend  ourselves  to 
the  point  in  judgment  here. 

These  three  Statutes,  as  for  example,  the 
Statute  of  Magna  Charta,  S5  £.  3,  and  36  £. 
S,  and  the  Statute  of  Wesminster  primo,  and 
divers  other  statutes  that  have  been  alledged^ 
and  particularly  disputed  of,  we  all  acknow- 
ledge and  resolve,  that  they  are  good  laws,  and 
that  they  be  in  force :  but  the  interpretation  of 
them  at  this  time  belongs  not  to  us,  for  wo  are 
driven  to  another  point ;  and  though  the  meao- 
,  ing  of  them  belongs  to  the  one  way  or  the 
other,  yet  our  jodgment  must  be  the  same ;  for 
-  that  which  is  now  to  be  judged  by  us  is  this. 
Whether  one  that  is  committed  by  the  king'si 
autliority,  and  no  cause  declared  of  his  com- 
mitment, according  as  here  it  is  upon  this  re- 
turn,  whether  we  ought  to  deliver  hwn  by  bail, 
or  t»  remand  him  back  again?  Wherem  you 
mn^-t'  know  this  whicluyour  counsel  will  tell 
yon,  we  can  take  notice  only  of  this  return  ; 
and  when  ihe  case  appears  to  com6  to  us  no 
otherwise  than  by  the  return,  we  are  not 
hound  to  examine  the  truth  of  the  return,  bVit 
Che  sufficiency  of  it,  for  tliere  is  a  freat  differ- 
ence between  the  suthciency  and  the  truth. 


We  cannot  jndn  apon  mmoars  nor  reports, 
but  upon  that  which  is  before  us  on  record ; 
and  therefore  the  Return  is  examinable  by  us, 
whetlier  it  be  sufficient,  or  not. 

The  Exceptions  which  have  been  taken  to 
ibis  Return  were  two :  the  one  for  the  Form, 
the  other  for  the  Substance. 

For  the  Form,  whether  it  be  formally  re- 
turned or  no,  for  it  »  not  retorned,  as  it  is  said, 
positively  and  absolutely,  that  they  were  com- 
mitted by  the  king,  but  as  it  appears  by  a  war- 
rant from  the  lords  of  the  council,  and  then 
there  seems  to  be  a  contradiction  in  the  re- 
turn.— For  first  it  saith,  they  were  committed 
by  the  king's  command,  and  afterwards  it  al> 
ledgeth  it  io  be  by  a  warrant  of  the  lords  of  tht 
council,  and  so  it  is  repugnant. 

Now  we  conceive  that  this  is  a  positive  and 
an  absolute  Return,  and  so  the  reason  is,  that 
he  first  returns  that  they  are  detained  by  the 
special  command  of  the  kinj^,  and  if  he  had 
ceased  there  it  bad  been  positive ;  now  there 
follows,  that  this  was  signified  to  them  by  the 
lords  of  the  council.  Tins  is  rfetumed,  to  ascer- 
tain the  court  that  he  returned  the  canse  truly, 
and  to  shew  us  that  we  should  not  doubt  the 
verity  of  this  return ;  and  not  to  shew  to  us 
that  he  hath  no  knowledge  of  the  cause  but  by 
the  sienificaiion  of  the  lords  of  the  council : 
>  accoraing  to  that  Case'  of  the  bishop  of  No^ 
wich)  touching  the  Excommunication,  be  most 
testify  his  own  knowledge,  and- not '  cootitietur 
*'  in  archivis  :'  so  a  Sheriff  must  not  return 
*  quod  mandavi  ball',  &e.  and  he  gives  this  an- 
swerv  unless  it  be  a  bailiff  of  a  liberty  that  hath 
return  of  writs. 

And  so  here  if  the  Warden  of  the  Fleet  hid 
returned,  that  the  lords  of  the  connoil  had  sig- 
nified unto  him  that  his  prisoner  wa»  decained 
by  the  king's  commandment,  that  had  been 
sufficient:  but  when  lie  returns  positively  at 
the  fin»t,  that  it  is  done  by  the  king's  direction, 
he  sheAs  afterwards  that  which  should  make 
it  appear  that  he  deals-  not  fiilsely;  which 
might  have  been  ^roitted,  but  being  meatioried 
titat  that  is  the  srope  of  it,  and  not  otherwise, 
the  return  is  good  and  positive. 

Nuw  then  to  the  other  Objections,  because 
he  speaks  nothing  of  the  caption  vrhy  they  were 
taken,  you  know  it  is  tlie  usual  return  of  ti^l 
officers  to  answer  the  point  in  question ;  th^ 
is  not  one  word  in  the  Writ  that  demands  the 
cause  why  they  were  taken,  but  why  thsy  are 
detained :  so  that  the  point  in  the  writ  is  soili- 
ciently  answered;  for  though  sometimes  it  is 
necessary  that  the  eause  of  the  caption  should 
be  certified,  yet  sometimes  it  is  superfluous; 
but  in  our  case  the  cause  of  the  detention  is 
sufficiently  answered,  which  is  the  demand  of 
the  writ,  and  therefore  we'reselve  that  the  form 
of  this  return  is  good.  The  neU  thing  i*  the 
main  point  in  law,  whether  the  substance  or 
matter  of  the  return  be  good  or  no,  wherein 
the  substance  is  this,  he  doth  certify  that  they 
are  detained  in  prison  by  the  special  command 
of  the  king;  and  whether  this  be  good  ia  l.s^ 
or  no,  that  is  the  question. 
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To  lUift  purpose,  if  you  icroember  ibia  point,  I 
say  you  did  not  cite  any  Book  or  Case  in  print, 
bui  many  prec^deotSy  which,  I  ooufesa,  are  %o 
%U6n%  a»  any  Book-cases,  for  Book-cases,  I  cou- 
fets,  are  taken  and  selected  out  of  the  Ilecords 
and  Kesoittiioas  of  Judges,  and  that  is  it  which  is 
ID  our  books,  though  they  be  not  so  obvious  for 
every  eye,  but  are  found  out  by  pains  And  dili- 
gent search,  and  beiog  produced,  are  of  .the 
Mune  add  equal  authority  with  our  Book-cases; 
hot  tins  nin»t  be  when  Records  are  brought 
iaithfoUr  and  entirely,  so  that  the  court  may 
jndge  of  them. 

Now  the  precedents,  you  urged  them  to  be 
80  many,  and  so  fully  to  the  point,  that  we  may  ■ 
therebv  see  that  it  is  good  to  hear  what  can 
be  said  on  both  sides,  and  for  to  hear  all,  and 
view  the  Records  themselves;  and  therefore 
we  required  you '  to  bring  the  Records  to  us, 
atid  you  did  &o,  and  you  brought  us  more  than 
you  mentioned  here;  and  we  have  perused 
them  nil,  that  thereby  we  might  see  whether 
die  court  be  faithfully  dealt  withal  or  no ;  for 
though  couosellors  ma^  urge  a  book  for  their 
own  advantage,  yet  it  is  the  duty  of  the  court 
to  see  and  distinguish  of  their  allegations  as  she 
truth  may  appear. 

This  1  Cold  you  yesterdi^,  when  I  told  you 
your  Precedents  warranted  not  so  much  as  you 
uiged  them  for;  for  if  you  remember,  you  uiged 
some  precedents  lo  be,  that  where  men  were 
0)inmicted  by  tlie  king,  or  by  the  lords  of  the 
council,  and  no  cause  expressed  why  they  were 
committed,  Uiey  were  delivered. — ^This  is  in 
effect  our  case,  if  tlie  precedenu  ndirm  that 
when  a  man  is  committed  by  the  kiug*s  com- 
mand, and  no  ju&t  cause  is  shewn,  that  upon 
such  a  general  return  the  party  shall  ipsoj'actu 
be  delivered ;  for  if  the  xeturn  lie  nut  amended, 
then  he  shall  be  discliarged. — For  althougl). 
men  come  with  prepared  minds,  yet  the  pre- 
paration of  every  man*s  heart  ou^bt  to  submit 
to  the  truth,  and  by  tlie  precedents,  you  shall 
see  if  it  be  so  as  you  have  alleged  ;  but  tliis  1 
dare  affirm,  th&t  no  one  of  the  itccurds  that 
you  have  cited,  doth  inforce  what  you  have 
concluded  out  of  them,  no  not  one ;  and  there- 
Core  as  you  hare  cited  Records  and  Precedents, 
Precedents  bhall  judge  thi»  case. 

1  will  shew  you  how  they  difTcT  from  the  Re- 
cords: you  have  concluded,  when  the  king 
hath  committed  one,  and  expresseth  not  the 
cause,  the  court  hath  delivered  the  party  ;  but 
you  ^U  see  tiie  coutrary  concluded  in  every 
case  that  you  have  put:  where  the  caute  of 
the  commitment  hath  been  expressed,  there  the 
party  hath  been  delivered  by  the  court,  if  the 
case  so  required ;  but  wjiere  there  hath  been 
no  cause  expressed,  they  have  ever  been  re- 
manded ;  or  if  they  have  been  delivered,  they 
have  heea  deUvered  by  the  king's  direcnou,  or 
by  the  lords  of  the  council :  if  this  fall  now  in 
proof,  you  see  you  have  gathered  fair  conclu- 
sions out  of  the  Records ;  and  that  you  may 
see  that  this  is  so,  I  have  brought  the  Records 
with  me  of  your  own  propounding,  and  I  will 
fa  ti^rou^h  them  from  point  to  point,  and  then 
judge  yourselves  of  the  case^ 


It  is  not  material  whetlier  I  call  for  tliem  in 
that  order  as  you  produced  tltem  or  no,  and 
therefore  1  will  take  them  as  they  are,  hrst  or 
last  in  the  king's  reign.  They  are  in  nuuiber 
man^,  in  the  time  oi  H.  7,  II.  8,  Mary,  Eliz. 
and  king  James's  time. 

1  will  shew  you  sir  Thomas  Monsou*s  Cose 
in  1^  Jac.  which  was  in  all  our  memories. 

1  will  begin  with  Hill.  S  II.  7,  R.  Cherry's 
Case;  you  vouched  it  to  this  purpose,  That 
Cherry  beii^  committed  by  the  mayor  of  Wind- 
sor, viras  brought  hiiher  by  a  llabens  Corpus, 
and  the  mayor  returns  that  he  was  committed 
'  per  mandatum  domini  regis/  and  that  there- 
upon he  was  delivered;  but  you  shall  find  by 
the  Record,  that  he  was  committed  by  ii»e 
mayor  at  the  suit  of  the  king  fir  felony,  for 
which  he  was  a^rwards  indicted,  brought  to 
trial,  and  then  discharged.  (Vide  this  Record 
in  Mr.  Selden*s  Argument  in  the  p^rliitmeiit, 
3  &  4  Car.  Regis,  and  so  all  tlie  rest  posUa,) 

The  next  was  19  H.  7,  Urswick's  Case ;  and 
you  say  he  was  brought  hither  by  the  Warden 
of  the  Fleet,  who,  as  you  said,  returned  that  t:e 
AVAS  committed  *  per  luandatuin  domiui  regis,' 
and  you  said  he  was  discharged,  but  he  was 
bailed  upon  the  Lord's  Letter,  and  brought  hi- 
ther to  record  his  return,  for  he  was  bound  to 
appear  here,  and  then  he  was  discharged  ;  but 
that  was  Uio  cause  of  his  bringing  hither.  (Vide 
the  Records  as  aforesaid.) 

The  next  was  Hugh  Puin's  Case,  in  (?  1  H.  7, 
and  that  you  urged  thus  :  You  say  that  he  whs 
brought  hither  by  a  H.  Corpus  by  the  Warden 
of  the  Fleer,  who  returned  that  he  was  co.in- 
mjtted  by  the  king's  council,  and  he  was 
bailed  :  now,  we  find  tliat  he  «ias  committed 
by  them  for  suspicion  of  felony ;  and  thai 
cause  was  declarcfd,  and  he  was  bailed :  so  that 
you  see  there  was  a  cause  Axpressed.  (Vide  the 
Records  aforesaid.) 

The  next  is  2  fi.  8,  Thomas  Beckley,  and 
Robert  Harrison's  Case  ;  these  you  said  were 
brought  in  hither  by  George,  earl  of  Shrews- 
hury,  and  1  homas  earl  of  Surry  ;  and  the  re- 
turn was,  that  they  were  committed  by  tlie 
command  of  H.  7,  and  that  ihey  were  bailed  : 
but  you  shall  find  that  they  were  committed 
for  suspicion  of  felony;  and  that  Harrison 
was  committed  by  H.  7,  but  it  was  for  Homi- 
cide upon  the  sea,  and  so  the  cause  is  express- 
ed, and  afterwardiS  he  was  bailed.  The  next 
wns  in  22  H.  8,  John  Parker's  Case  :  you  urged 
it  to  this  purpose,  That  he  was  brought  hither 
by  a  H.  Corpus  by  the  sheriffs  of  Ltiodon,  and 
tiiey  you  said  returned,  that  he  was  committed 
'  per  spcciale  mandatum  domini  regis  nuncia- 
*  turn,'  &c.  by  Robert  Peck,  &c.  The  cause 
«vhy  you  urged  this  was  two-fold  ;  1.  That  he 
was  committed  bv  the  king's  command,  and 
yet  he  was  bailed:  2dly,  'J  hat  he  was  com- 
mitted '  per  mandaium  domini  regis  nunciat',' 
per  such  a  one  :  but  you  shall  find  by  tlie  Re- 
cord that  he  was  committed  for  tlie  secority  of 
the  peace,  and  (or  suspicion  of  felony,  and 
that  was  the  eause  for  which  he  was  bailed,  for 
he  is  bailable  by  law  when  such  a  cause  ap* 
pears.    (Vide  the  Record  as  aforesaid). 
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Go  on  to  the  next,  and  thftt  k  Peter  Mail's 
Oftse,  in  the  9  and  4  Phil,  and  Mary;  you 
urged  tiiat  'to  this  purpose,  you  say,  that  he 
1V09  brought  by  tbe  Keeper  of  the  Gate-liouse, 
and  you  say,  that  be  returned,  that  he  i^as 
committed  by  ihe  command  of  the  king  and 
queen's  council,  and  thereupon  be  wad  bailed  ; 
but  you  shall  find  that  he  was  committed  for 
suspicion  of  felouy  and  robbery,  andjthereapon 
he  was  bailed. 

The  nest  is  in  the  4  and  5  Phil,  et  Mar.  Ed- 
ward Newport^s  Case ;  you  iaid  that  tbe  Con- 
stable of  the  Tower  brought  bim  hither,  dnd 
returned  that  h^  was  committed  by  the  council 
of  the  king  and  queen,  and  thiit  be  was  bailed : 
but  you  see  by  the  Records,  that  he  was  com- 
mitted for  susfiicion  of  coining,  which  is  baila- 
ble only  in  this  court,  and  therefore  it  was  re- 
moved hither.  Yet  this  I  must  tell  you,  that  it 
is  true,  in  oue  Record  it  appears  not  but  as 
jou  have  cited  it ;  but  you  may  see  how  it  is 
supplied  by  anotli^r  record,  and  the  cause,  and 
he  was  deUvered  by  a  proclamation.  (Vide 
both  Records  in  Mr.  Senlea's  Argument). 

Doderidge,  He  could  not  be  delivered  by 
proclamation,  unless  it  was  for  a  criminal  cause. 

L.  C  J.  (Hjde).  Observe  another  thing  in 
tbe  Book^  he  js  brought  hither  hy  the  special 
command  of  tlie  council :  so  that  although  it 
appears  not  in  the  record,  yet  if  the  king  or 
lords  mean  to  have  him  tried  for  his  life,  he  is 
brought  hither.  Then  you  cited  Robert  Con- 
stable's case,  9  Cliz.  and  yoif  said  he  was 
brought  hither  by  the  Lieutenant  of  the  Toiver, 
who  returned  that  he  was  committed  by  the 
lords  of  the  council,  aud  thereupon  he  was 
bailed ;  but  you  shall  find  that  he  came  hither 
to  plead  hi&  pardon,  and  he  was  pardoned. 
(Vide  the  Record  i£s  aforesaid). 

Thomas  Lawrence's  Case  in  d  Eli«.  is  the 
same  with  Constable's,  for  it  appears  that  he 
was  brought  hither  to  plead  )ns  pardon,  aud  he 
was  pardoned,  and  that  was  the  cause  he  was 
brought  hithtT. 

Tlie  next  wns  in  the  21  Eliz.  John.  Brown- 
ing's Case  ;  it  is  true  he  was  committed  by  the 
lord.^  of  the  eduncil,  and  he  was  brought  by  a 
H.  Corpus  to  the  ciiamber  of  sir  Christ.  Wray, 
cbief -justice,  mid  he  was  there  bailed; 

The  next  was  33  Ehz.  Wm.  Rogers;  and 
he,  you  said,  was  brought  hither  by  the  Keeper 
of  the  Gate-hou&e,  whn  returned,  t*at  he  vrsks 
committed  to  him  by  the  lords  of  the  council, 
yet  there  was  a  cause  expressed,  aud  that  was 
for  suspicion  ofcoining  of  money. 

The  next  na4  in  39  Eliz.  Laurence  Broome ; 
You  say  that  he  was  brought  hither  by .  the 
keeper  of  the  Gate-house,  who  retunieH,  that 
he  was  committed  for  divers  causes,  moving  ihe 
16rds  of  the  council,  and  thereupon  lie  wa*  de- 
Urered ;  but  the  Record  is,  tnat  the  reuirn 
also  waf  for  suspicion  of  treason  ;  and  ulthough 
thfe  suspicion  of  treason  appears  not  in  one  Re- 
cord, yet  there  is  another  lor  it.  Here  you  see 
the  cmise  of  his  commitnif-nt,  and  that  he  was 
bailed,  but  it  was  by  the-  king's  command, 
us^c  Oct.  Michaclis,    (Vide  the  Record).— 
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I  blame  not  you  that  are  of  couiMel  widi  these 
gentlemai  for  urfjing  this  Record,  for  this  cause 
IS  not  expressed^  m  your  Record,  bat  that  he 
was  committed  by  tlie  command  of  the  coun- 
cil only ;  but  he  was  omnmitted  for  sutpickm 
of  felony  with  sir  Thomas  Smith.  (Vide  the 
Record). 

The  next  is  in  40  Eliz.  Edward  Uarcouit's 
case,  and  Thomas  Wendea's  case;  I  bnog 
them  together,  because  they  are  both  in  one 
year.  In  tlte  40  of  Eliz.  Ha/court,  yoa  say,*was 
committed  to  the  Gate-bouse  by  the  lords  of 
the  council ;  and  tbe  return  was,  that  he  was 
committed  by  them,  ^Cerds  de  ciiusis  ipsos 
<  tpoventibus  ignoris,'  and  he  was  bailed.—* 
Here  is  another  in  the  same  time  committed  to 


the  same  prison  by  tlie  lords  in  the  Star-cham- 
ber, it  was  'lliomas  Wenden's  case ;  and  he, 
you  say,  was  committed  by  tbem,  '  oertis  de 
'  causis,'  (as  the  other  was)  and  that  he  wa? 
bailed  ;  but  ^ou  sliall  find  in  the  maigiA  of  tbe 
Roll,  <  Traditnr  in  ball'  ex  assensa  concilii  do- 
'  mine  reginse ;'  and  that  was  the  relation  of 
the  queen's  Attorney,  so  that  you  see  how  the 
precedent  fits  you. 

The  next  are  two  tnore  eommitmeols  to  tbe 
Gate-house,  Beckwith  and  Reyner ;  they,  you 
said,  were  committed  to  the  Gate-hoose. 
bron<;ht  their  H.  Corpus,  and  the  Keeper  of 
the  Gate-house  returned,  that  they  were  com- 
mitted by  virtue  of  a  wurmnt  from  the  abp.  of 
Canterbury,  Henry  esrl  of  Northampton,  lord 
warden  of  ^e  Cinque  Ports,  and  others  of  tbe 
privy-council ;  requiring  tlie  said  Keeper  to  re- 
ceive the  said  Beckwith  and  Reyner  into  his 
charge,  until  they  should  have  further  order 
from  them  in  that  behalf;  and  you  say  tliey 
were  bailed.  (Vide  the  Record  in  Mr.  Seldeo 
aforesaid). — Now  you  shall  see  the  direction  to 
bail  him  ;  he  was  bailed  by  the  direction  from 
the  lords  of  tlie  council,  as  appears  by  tbeir 
letter.     (Vide  as  aforesaid). 

Now  we  come  to  Csssar's  Case,  in  8  Jacobi ; 
you  urged  that  to  this  purpose :  you  say  he  was 
committed  to  the  Mar^haisea,  who  upon  a  H. 
Corpus  returned,  that  he  was  committed  *  per 
'  speciale  mandatum  domini  regis,'  and  you 
sav,  because  the  return  wqs  so  eeneral,  the 
rule  of  the  court  was,  that  it  should  be  amend- 
ed, or  ebe  he  should  be  discharged.  I  will 
open  to  you  what  the  reason  of  that  rule  was, 
for  that  notice  was  taken,  that  the  Keeper  of 
the  prison  had  used  a  false  return,  and  had 
usurpr^d  tKe  name  of  the  king;  I  know  not 
how,  but  the  commitment  was  not  by  the  king's 
command  ;  and  that  was  the  cause  that  he  had 
n  dsiy  given  him  to  amend  his  return,  but  bis 
body  was  remanded  to  prison,  as  you  shall  see 
by  the  Rero'^d.    (Vide  the  Record^  &c.). 

The  List  precedent  that  you  ufted,  was  th^t 
of  sir  Tho.  Mtinson  ;  and  that  was  so  notori- 
ous, and  so  Inte,  that  I  manel  that  was  offered 
ut  all,  it  made  me  jealous  of  all  the  rest,  that 
was  so  notorious;  and  now  I  have  omitted 
none  you  bronuht  me.  (Vide  the  Record.) — 
By  this  Record  you  may  see  that  he  was  c«mi- 
initted  by  divei^  lords  of  the  cooncU;  and  Jk 
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wss  for  the  aospicioiv  of  the  death  of  sir  Tbo. 
Overbury ;  and  it »  notorioittly  known,  that  he 
\Tas  brought  hither  to  plead  his  pardon. 

1  will  not  tell  jou  that  jou  read  nH  thefe 
precedents,  fM*  you  read  none,  but  urged  them 
here  before  us ;  -bnt  we  required  you  jto  bring 
diem  to 'U9,  and  they  were  brought  to  os,  Mr. 
Corbet  brought  thexn  all  but  one,  and  chat  Mr. 
Noye  brouehty  it  waj.  in  the  22  H.  8,  Parker's 
Case ;  and  one  Mr.  Hoibom,  a  man  «%  hose 
face  I  never  sa#  before,  nor  is  he  now  in  mine 
eye,  did  yesterday  bring^^is  one  precedent  to 
this  purpose ;  and  it  was  sir  John  Brocket's 
Caie  m  1  Jac.  he  was  committed  to  the  Gace- 
hoose,  and  upon  a  Habeas  Corpus,  the  Keeper 
returned  that  *  Commits'  fuit  per  wurrantum 
*  dominonnn  de  privat'  concilia,  cujus  tenor 
'seqaiturin  hftc  verba,'  viz.  <^To  the  Keeper 
'of  the  Gatehouse,'  &e.  (Vide  Mr.  Sel- 
den's  precedents ;  bat  see  upon  what  mund 
he  was  bailed,  it  was  a  special  commanaof  the 
lords  of  the  council.    Vide  the  Record). 

These  are  all  tlie  Records  and  Precedents 
that  you  ministered  unto  us  in  your  Argument, 
and  that  were  delivered  unto  us,  for  I  have 
dealt  f^thfolly  with  you  ;  and  now  you  have 
seen  them  in  the  cases,  I  would  have  any  man 
judge  of  tl>e  conclusion  which  you  made  the 
last  day,  that  when  a  roan  is  committed,  and 
the  case  not  known,  but  it  is  certified  to  be  by 
the  king's  special  commandment,  and  the  Ha- 
beas Corpus  is  procured  by  yourselves  and 
speeded  by  the  king,  that  we  can  discharge  or 
trail  them. 

Then  the  Precedents  are  all  against  you  every 
one  of  them,  and  what'  shall  guide  our  jud«*- 
ments,  since  tliere  is  tlothin«  ailedged  in  this 
ca«e  but  precedents  ?  That  if  no  cau^e  of  the 
commitm'-nt  he  expressed,  it  is  to  be  presumed 
to  bef>r  inatTer  of  state,  which  we  cannot  take 
notice  of:  you  see  ive  find  none,  no  not  one, 
that  hath  been  delivered  by  bail  in  the  like 
cases,  but  by  tiie  hand  of  the  king  or  his 
direction. 

If  we  sbouM  cense  Jiere,  you  see  you  hnve 
shewn  nothine;  to  satisfy  <us,  mid  we  know  that 
yon  that  be  ot'  their  counsel,  will  satisfy  your 
clients  therein.  But  you  shall  see  that  we 
ha?e  uken  a  little  pains  in  this  case,  and  we 
will  shew  you  some  Precedents  on  the  other 
side;  and  I  believe  there  be  500  of  this  nature, 
that  may  be  ciied  to  this  purpose.  I  shall  go 
retrogatie,  and  go  backwards  in  citing  the  years 
of  the  precedents  that  I  shall  mention. 

1  will  begin  with  7  H.  8,  Edward  Page,  he 
was  brought  hither  by  the  Steward  of  the  Mar- 
shalsea,  who  retnrned  that  he  was  committed 
*  per  mandutum  domini  regis,*  and  he  was 
remitted,  so  that  he  was  not  delii'ered  upon 
this  general  return,  but  he  was  remanded. 

The  next  was  12  H.  7,  there  you  shall  see  a 
precedent  >here  one  was  committed,  his  name 
was  Ttjomas  Yew,  he  was  committed  fiir  felony, 
and  »iso  '  per  mandatnm  domini  regis/  and 
the  king'k  Attorney  came  hither  a«id  released 
the  kin*^  command,  and  thereupon  he  was 
jNidcd« 


Mr.  Kaye.    It  is  all  one  with  Parker^s  case. 

L,  C.  J.    No ;  for  here  were  two  causes  of 
the  commiiment,  Hubart  was  then  the  king's  • 
Attorney,  and  he  signified  in  open  court  that 
he  was  discharged  by  the  king's  command,  and 
*  Pustea  traditur  in  ball'  pro  suspicione  felon  is.' 

The  next  was  Humphrey  Broch,9  H.  7,  Rot. 
14.  yuu  shall  find  it  much  to  chat  purpose  as 
the  Qtlier  was  before  ;  he  was  imprisoned  for 
an  outlawry,  nnd  by  the  commandment  of  the 
kii)g  also,  and  after  that  the  release  of  the 
kind's  commandment  was  certified  to  the  chief- 
justice,  he  was  thereupon  discharged.  (Vide 
the  Record). 

The  next  is  7  H.-7,  Thomas  Brown,  John 
Rawlings,  Robert  Sherman  and  others,  were 
committed  *  per  mandatum  domini  regib,"  and 
for  felony,  outlawry,  and  other  causes,  as  ap- 

fjears  by  the  Records,  and  after  the  king  re- 
easeth  his  commandment,  and  that  the  out- 
lawry should  be  reversed,  and  for  the  felony  he 
was  bailed.     (Vide  the  Record). 

So  that  you  msry  see  the  offences  mentioned 
in  the  Warrant  for  the  commitment  were  tria- 
ble here,  and  wKen  the  king  releases  his  com- 
mandment they  were  hailed  for  the  rest,  but 
they  that  were  committed  by  the  command- . 
ment  of  tlie  king  uere  released  by  tlieking. 

In  7  H.  7,  the  aises  of  Wm.  Bartholomew, 
Henry  Carre,  William  Chase,  and  others,  is  to 
the  same  cfFcct,  by  tdl  whicl)  you  may  see,  that 
when  the  king  relenseth  hib  commandment, 
they  were  hailea  for  the  rest,  and  as  they  were 
committed  by  the  king's  commandment,  so 
they  were  released  by  the  king's  coounanri. 

5fow  here  I  shsll  trouble  you  with  no  more 
Precedents,  and  you  see  your  own  what  conclu- 
sion they  produce.  And  as  to  those  strong 
precedents  nlledged  on  the  other  side,  we  are 
not  wiser  than  they  that  went  before  us  ;  and 
(he  common  custom  of  the  law  is,  the  Common 
Law  of  the  land,  and  that  hath  been  the  con-* 
tiuual  common  custon^  of  the  Inw,  to  which  we 
are  to  submit,  for  we  come  not  to  change  the 
law,  but  to  submit  to  it. 

We  have  looked  upon  that  precedent  that 
was  mentioned  by  Mr,  Aitorney;  the  reso- 
lution of  all  the  Judges  of  England,  in  34  Kliz. 
We  have  considered  of  the  time,  and  I  think  . 
there  were  not  before,  nor  have  been  since, 
more  upright  Judges  than  they  w  ere,  Wray  was 
one,  and  Andi.rson  another  j  in  Easter  terfn 
this  was  certified  under  the  hands  of  all  the 
Judges  of  I'.ngland,  nnd  Barons  of  the  Exche- 
quer, in  a  duplicate,  whci-eof  the  one  was  deli- 
vered to  the  Lord-4.'hnnccllor,  and  the  other  to 
the  Lord-Treasurer,  "^o  be  delivered  to  the 
queen.  We  have  compared  our  copies,  not 
taking  them  the  one  from  the  other,  but  bring- 
ing them  ;  we  have  long  had  them  by  us  toge- 
ther, and  they  all  agriee  word  for  word  ;  and 
that  which  Mr.  Attorney  suid,  he  had  out  of 
Judt*e  Anderson's  Book,  and  it  is  to>  this  pur- 
pose, to  omit  other  thiI>^'>,  that  if  a  man  be 
committed  by  the  romm  indment  of  the  kine, 
he  is  not  to  be  delivered  by  a  Habeas  Corpus 
in  this  court,  for  we  know  not  the  cause  of  the 
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coimmtment.  (Vide  th«  latter  end  of  tbe  first 
pftit  of  Mr.  Seidell's  argument,  as  aforesaid). 

But  the  question  now  is.  Whether  we  may 
deliver  this  gentleman  or  410 1?  You  see  what 
bath  been  the  practice  in  all  the  kings  times 
heretofore,  and  your  own  Records  ;  and  this 
tesoluiion  of  all  the  Judges  tencheth  us,  and 
what  can  we  do  but  walk  in  the  steps  of  our 
forefatberii  ?  If  you  ask  me  tvhich  May  yuu 
should  be  delivered,  we  shall  tell  you,  we  must 
not  counsel  you. 

Ddr.  Attorney  hath  told  you  that  the  king 
hath  done  it,  and  we  irusC  hun  in  great  matters, 
and  he  is  bound  by  law,  and  he  bids  us  pro- 
ceed by  law,  as  we  are  s^ro  to  do,  and  so  is 
the  king;  and  we  make  no  doubt  but  the  king, 
if  you  seek  to  liim,  he  knowing  the  cause  why 
you  are  imprisoned,  he  will  have  mercy  ;  but 
we  leave  that.  If  in  justice  we >ought  to  deliver 
you,  we  would  do  it;  but  upon  ihede  grounds, 
and  these  Ri cords,  and  the  Precedents  and 
Resolutions,  i^e  cannot  deliver  you,  but  you 
must  be  remanded.  Now  if  I  huve  fnistaken 
any  tiling,  I  desire  to  be  righted  by  my  bre- 
thren, I  have  endeavoured  to  gi\'e  the  Resolu- 
tions o(  us  all.* 


PROCEEDINGS  IN  PARUAMENT 

RELATING  TO  TUB 

LIBERTY  OF  THE  SUBJECT. 

The  Gentlemen  continued  in  custody  till  the 
99th  of  January  following,  when  his  majesty  in 
council  ordered  all  of  them  to  be  released ;  and 
i^rits  being  issued  about  this  time  for  electing 
members  of  parliament,  to  meet  March  the 
17  th,  1677-8,  those  gentlemen  who  sufierrd  for 
tiie  Loan,  were  elected  in  many  places.  On  the 
17  th  of  March  the  house  met,  and  sir  John  Finch 
was  chosen  Speaker.    On  the  20th,  the  house 

*  Mr.  Whitlock  in  his  Memorials  of  the 
'English  Affairs,  p.  8,  (edit.  1732),  says,  '*  Five 
of  the  imprisoned  gentlemen,  by  Habeas  Cor- 
pus were  brought  to  the  KingVbench;  and 
(by  their  counsel,  assigned)  took  exceptiotis  to 
the  Keturn,  "  For  that  it  had  not  ihe  cause  of 
then  Commitment,  but  of  their  detainer  in 
priso  I, '  per  speciale  mandatum  regis/  which  h 
no  p-irticular  cause;  and  the  law  being  most 
tender  of  the  subjects  liberty,"  Noye,  Selden, 
Bram2»ton,  Calthorpe,  and  others,  who  were  of 
counsi  1  for  the  prisoners,  prayed  they  might  be 
release.  1  and  dtschar^ged. — Heath,  the  King's 
.  ^tormy,  at  another  day  argued  in  mainte- 
nance (I f the  Return.  Hyde,  Chief-Justice,  de- 
clared the  opinion  of  the  coun,  "  That  the  Re- 

*  turn  WHS  positive  and  absolute,  by  the  king's 
'  special  command,  and  the  signification  of  it 

*  by  the  lurds  of  the  council  i.s  only  to  inform 
'*  the  court :  and  that  the  Habeas  Corpus  is  not 
'  to  return  the  cause  of  the  imprisonment,  but 
'  of  the  detention  in  prison ;  that  the  matter  of 
'  this  Retut.ii  is  .sufficient,  and  the  court  is  not 

*  to  examine  the  truth  of  the  Retnrn,  but  must 

*  take  it  as  it  is.    So  the  Pri»oaert  were  re- 

*  maaded,''' 


settled  their  Coimnkteea;  and  the  S8d  wni 
spent  in  opening  the  Grievuices,  as  Billeting 
of  Soldiers,  Loans  by  Benevolence  and  Privy- 
Seal,  and  the  imprisoning  certain  Gentleman 
who  refused  to  lead  upon  that  Accoanr,  who 
afterwards  bringing  their  Habeas  Corpus,  were 
notwithstanding  remanded  to  prison;  nor  did 
the  house  inclme  to  snpuly  his  majesty  till 
tliese  Grievances  were  reoressed.  I'o  wbidi 
purpose. 

Sir  FrancU  Seymour  spoke  thus  : 
1  his  is  the  great  council  of  the  kingdom, 
and  here  (if  not  here  alone)  bis  majesty  may 
see  as  in  a  true  ^lass  the  state  of  tbe  kmgdom; 
we  are  called  hither  by  liis  majesty's  writs  to 
give  him  faithful  counsel,  such,  as  may  stand 
with  bis  honour  ;  but  this  we  roust  do  witiiouc 
flattery :  we  are  sent  liither  by  tbe  conomons  to 
discharge  that  tru^t  reposed  in  us,  by  delivering 
up  their  just  Grievances,  and  this  we  must  do 
without  fear :  let  us  not  therelbte  be  like  Can»- 
bvses*s  judges,  who   being  demanded  of  their 
king  whether  it  were  not  lawful  for  him  to  do 
what  in  itself  was  unlavyful?  They,  rather  to 
please  the  king,  than  to  discharge  ^lieir  oirn 
consciences,  answered.  That  the  Persian  kings 
might  do  wiiat  tliey  listed.    This  base  flattery 
tends  to  mischief,  being  fitter  for  reproof  ibaa 
imitation  ;  and  as  flattery^  so  fear  take  th  away 
-  the  judgment :  let  us  not  then  be  possessed 
with  fear  or  flattery,  of  corruptions  the  barest. 
For  my  Own  part,  1  shall  shun  both  these,  and 
speak  my  conscience  with  as  much  duty  to  hit 
majesty  as  any  man,  but   not  neglecung  the 
public,  in  which  his  majesty  and  toe  commoo* 
wealth  have  an  interest :  but  how  can  we  shew 
our  affections,  whilst  we  retain  our  fears?  or 
how  can  we  think  of  siviug  of  bubsidies,.iill 
we  know,  whether  we liave  any  tiling  to  gire 
or  no  ?  For  if  his  majesty  be  persuaded  by  any 
to  take  from  bis  subjects  what  he   will,  aod 
m  here  it  pleaseth  him ;  I  would  gladly  know 
uhat  we  have  to  give  I  It  is  true,  it  is  ill  with 
those  subjects   that  shall  give  laws  to  their 
princes,  and  as  ill  with  those  princes  which  shall 
use  force  with  those  laws  ;  that  this  hath  been 
done,  appcareth  by  the  billeting  of  Soldiers,  a 
thing  no  way  advantageous  to  his  majesty's  ser- 
vice, but  a  burden  to  the  commonwealtii;  this 
also  appeareth  by  the  last  Levy  ^  Mojujif 
againsi  an  Act  of  FarUmnent,    Again,  Mr. 
Speaker,  what  greater  proof  can  there  be  of 
this,  than  the  impritonment  of  divers  Gentlemen 
for  the  Loariy  who  if  rliey  had  done  the  con- 
trary for  fear,  their  fault  had  been  as  great  as 
theirs  that  were  the  projectors  in  it ;  and  to 
countenance  those  proceedings,  hath  it  not  been 
preached  (or  rather  prated)  in  our  pulpits,  that 
all  we  have  is  the  king's  Juri;  Divino,  say  these 
time-servers ;  they  furaake  their  own  function, 
and  turn  ignorant  state9men  :  we  see  how  wil- 
ling they  will  be  to  change  a  good  con»cience 
for  a  bishopric  ;  and  Mr.  Speaker,  we  see  how 
easy  it  is  for  a  prince,  how  just  and  good  soever, 
to  be  abused,  in  regard  he  must  see  with  other 
men's  eyes,  and  hear  with  other  men's  ears. 
Let  us  i)ot  flatter  his  majesty,  it  is  too  sppareol 
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to  all  the  world,  tlie  kiftg  and  people  suffer 
more  now  than  ever ;  his  inajesty  in  nis  a£fkirs 
abroad,  and  his  people  in  their  estates  ac  home : 
but  will  you  know  the  reason  of  alt  this  ?  Let 
as  look  back  to  the  actions  of  former  princes, 
and  we  shall  find  that  those  princes  have  been 
ID  greatest  want  and  extremity  that  exacted 
most  of  their  subjectsi  and  most  unfortunate  in 
the  choice  o(  tbetr  ministers,  and  to  have  failed 
most  in -their  undertakings;  happy  is  that 
prince  that  hath  those  that  are  ftuthfiil  of  his 
ooundL  That  which  his  majesty  wanted  in 
the  management  of  his  affairs  concerning 
France  and  Spain,  I  am  dear,  was  his  want  of 
faithful  cooncil  to  advise :  the  reason  is  plain, 
a  prince  is  strongest  by  faithfol  and  wise  coun- 
cil ;  I  would  I  could  truly  say,  such  have  been 
employed  abroad.  I  will  confess^  and  still 
•hall  from  my  heart,  he  is  no  good  subject,  nor 
well  afiected  to  his  majesty  and  the  state,  that 
will  not  willingly  and  freely  lay  down  his  life, 
when  the  end  may  be  the  service  of  his  majesty, 
and  the  good  of  the  coinmdn-weal.  But  on 
the  contrary,  when  against  a  parliament*law, 
the  Sufcject  shall  have  taken  from  him  his 
goods  Ugahast  bis  will,  and  his  Liberty  against 
the  laws  of  the  land;  shall  it  be  accounted 
want  of  duty  in  us  to  stand  upon  our  privileges, 
hereditary  to  us,  and  confirmed  by  so  many 
acts  of  parliament  ? — In  doing  this  we  shall  but 
tread  tne  steps  of  our  forefathers,  who  ever 
pffvferred  the  public  interest  before  their  own 
right,  nay,  before  their  o«vn  lives ;  nor  can  it 
be  any  wrong  to  his  majesty  to  stand  upon 
them,  so  as  thereby  we  ma^  be  the  better  ena- 
bled to  do  his  majesty  service.  But  it  will  be 
a  wrong  to  us  and  our  posterity,  and  our  oon- 
•ciences,  if  we  willingly  foreso  that  «f  hich  be- 
longs unto  us  by  the  law  of  God,  and  of  the 
Innd,  and  this  we  shall  do  mtil  to  present  to 
his  miyesty ;  we  have  no  cause- to  doubt  of  his 
m^es^'s  gradoos  acceptation. 

Sir  Thonm  Wentuwth. 

Tbb  debate  oairies  a  double  aspect  towards 
the  sovereign  and  the  subject;  though  both  be 
innocent,  TOth  are  injured  and  both  to  be  cured. 
Sorely,  in  the  greatest  humility  I  speak  it,  these 
Illegal  ways -are  punishment  and  marks  of  indig- 
nation, tke  raiiing  of'  Loan$  strengthened  by 
oommisfion,  with  unheard-of  instructions  and 
oaths ;  the  billeting  of  soldiers  by  the  lieute- 
nants, and  deputy-lieutenants,  have  been  as  if 
they  oould  have  persuaded  christian  princes, 
yea  worlds,  that  tiie  right  of  empires  had  been 
to  take  away  by  strong  bands,  and  they  have 
endeavoored,  as  far  as  possible  for  them,  to  do 
it.  This  hath  not  been  done  by  the  king  (under 
the  pleasing  shade  of  w  hose  crown  I  hope  we 
•hall  ever  gather  the  fruits  of  juvtice),  but  by 
projectors^  who  have  extended  the  prerogative 
of  &e  king  beyond  the  just  symmetry,  which 
makrrh  the  sweet  harmony  of  the  whole :  they 
have  brought  the  crown  into  greater  want  than 
civer,  by  antidpating  the  revenues;  and  can 
tbe  shepherd  be  thus  smitten,  and  the  sheep 
oot  scattered  ?    They  have  introduced  a  Privy- 


Council,  ravishing  at  once  the  spheres  of  all 
ancient  government,  impmoning  ui  without 
either  bail  or  bond ;  they  have  taken  from  us, 
what?  What  shall  I  say  indeed,  what  have 
they  left  us?  All  means  of  supplying  the  king^ 
ancl  ingratiating  ourselves  with  him,  taking  up 
the  root  of  all  property,  which  if  it  be  not  sea- 
sonably set  again  into  the  around  by  his  ma* 
jesty*s  own  hands,  we  shuU  have,  instead  of 
beauty,  baldness.  To  tiie  making  of  those 
whole,  I  shall  apply  myself,  and  propound  a 
remedy  to  all  these  diseases.  Bv  one  and  the 
same  thing  have  king  and  people  been  burr, 
and  by  the  same  must  they  be  cured ;  to  vindi* 
cate,  what,  new  things  ?  No,  our  andent  vital 
liberties,  by  re-inforcing  the  ancient  laws  made 
by  our  ancestors,  by  setting  forth  such  a  cha- 
racter of  them,  as  no  licentious  spirit  shall  dara 
to  enter  upon  them.  And  shall  we  think  this 
is  a  way  to  break  a  parliament?  No,  our  de« 
sires  are  modest  and  just,  I  speak  truly,  both 
for  the  interest  of.  the  king  and  people ;  if  we 
enioy  not  these,  it  will  be  impossible  for  us  to 
relieve  him. — ^Therefore  let  us  never  fear  thej 
shall  not  be  accepted«by  his  goodness;  where- 
fore I  shall  shonly  descend  to  my  motions, 
consisting  of  four  parts  ;  two  of  which  have  re- 
lation to  our  persons,  two  to  the  propriety  of 
goods.  For  our  Persons  :  first,  the  freedom  of 
them  from  imprisonment :  secondly,  from  em- 
ployment abroad,  contrary  to  the  andent  cus- 
toms. For  our  goods,  that  no  Levies  be  made, 
but  by  parliament;  secondly,  no  billetting  of 
Soldiers.  It  is  most  necessary  that  these  be 
resolved,  that  the. subject  may  be  secured  in 
both. 

Sir  Benjamin  Rudyard, 
Tliis  is  the  crisis  of  parliaments ;  we  shall 
know  by  thb  if  parliaments  live,  or  die,  the 
king  will  be  valued  by  the  success  of  us,  the 
counsels  of  this  house  will  have  operations  in- 
all,  it  is  fit  we  be  wise ;  liis  mnicstv  be^ns  ttfi^^ 
us  with  affection,  prodaiming,  that  ne  will  rely 
upqn  his  people's  love«  Preservation  is  natu- 
ral, we  are  not  now  on  the  heiie  ase,  but  on  the 
esse  ;  be  sure  England  is  ours,  and  then  prune 
it.  Is  it  no  small  matter  that  we  have  pro- 
voked two  most  potent  kings  ?  We  have  united 
them,  and  have  betrayed  ourselves  more  tha^i 
our  enemies  could.  Men  and  brethren,  what 
shall  we  do  ?  Is  there*  no  balm  in  Gilead  ?  If 
the  king  draw  one  way,  and  the  parliament 
another,  we  must  all  sink.  I  respect  no  par- 
ticular, I  am  not  so  wise  to  contemn  what  is 
determined  by  the  major  part ;  one  day  tells 
another,  and  one  parliament  instructs  another. 
I  desire  this  house  to  avoid  all  contestations^ 
tlie  hearts  of  kings  are  ^reat,  it  is  comply  that 
kings  have  the  better  of  thtfir  subjects.  Give 
the  king  leave  to  come  off;  I  believe  h»  ma- 
jesty expecu  but  the  occasion.  It  is  lawful, 
and  our  duty  to  advise  his  majesty,  but  the 
wav  is  to  cake  a  risbt  course  to  attain  the  rif;ht 
end  ;  which  I  think  may  be  thus :  by  trusting 
the  king,  and  to  breed  a  trust  in  him :  by  giving 
him  a  large  supply  according  to  his  wants,  by 
prostrating  our  grievances  humbly  at  his  feeti 
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tbink  of  mendiqg  w*at  ia  pmm  ?  wiU  yoo  oot 
rather  q«encb  the  fire  ?  the  dancer  all  a|ipre- 
bead.  The  way  that  is  propouaded,  I  seek  not 
to  decline.  lile^  couriea  6aTe  beeu  talten,  it 
must  be  coafesked,  tlie  redress  myst  be  bj  laws 
asd  punibUment :  but  witbal,  add  U^e  law  of 
aecewity ;  necesaity  bath  do  law,  you  must 
abilitate  the  state  to  do,  what  you  do  by  peti- 
tion require.  It  is  wished  we  hi^  with  Gher- 
ances ;  I  deoy  not  that  we  prepare  tbem,  bat 
shall  we  offer  them  first?  Will  not  tliis  seem  a 
condition  with  his  majesty  ?  J>o  we  not  deal 
with  a  wise  kii^  jealoos  of  his  honour  ?  AH 
siibeidics  cannot  ndvaniage  bis  xaajesty  fo 
much,  as  that  his  subjects  do  asrae  to  sa^; 
him;  this  will  f^ma^  uae  enemT  more  tiiao  tin 
Subsidies :  begin  therefore  wi^  the  .king,  wd 
not  with  .ourselves. 


ii:om  tftience  they  wiU  have  the  best  way  to  his  | 
liearty  that  is  dt>ne  in  duiy  to  his  majesty.  And 
to  say  aU  at  onr^,  let  us  all  labour  to  get  the 
king,  on  our  aide,  and  this  may  be  no  hard 
'matter,  con«ideriag  the  near  subsistence  be- 
tween, the  king  and  people. 

.  Sir  Edward  Coke. 
'  Dnm  lerapus  bnbemus,  bonum  operemur.* 
I  am  absolately  for  py\\\%  a  Supply  to  his 
majesty;  yet  with  some  caution.  To  tell 
you  o\  foreign  dangers  and  inljred  evils,  I 
will  not  do  it;  the  State  is  inclining  to  a  con- 
•  sumption,  yet  not  incurable :  1  fear  not  foreign 
enemies,  God  send  n%  peace  at  home :  for  this 
disease  i  will  propound  remedies,  I  will 
seek  nothing  oat  of  mine  own  head,  blit  from 
my  heart,  and  out  of  acts  of  parlitunent.  I  am 
not  able  to  fiy  at  all  Grievances,  hut  only  at 
Loaru.  Let  us  not  flntter  ourselves ;  who  will 
give  Subsidies,  if  the  king  may  impose  what  he 
will?  and  if,  after  parliament,  the  king  mny 
infaance  what  he  pleaseth?  I  know  the  king 
will  not  do  it,  I  know  he  is  a  religious  kin^, 
free  from  personal  vices ;  but  he  .deals  with 
otlier  men's  hands,  and  sees  with  other  men's 
eyes.  Will  any  give  a  Subsidy  that  will  be 
taxed  after  parliament  at  pleasure  ?  The  king 
cannot  tax  any  by  way  of  Loans :  I  differ  from 
them,  who  would  haVe  this  o^Loans  go  amongst 
Grievances,  but  I  would  have  it  go  alone.— I 
"will  begin  with  a  noble  Record,  it  chears  me  to 
think  of  it,  25  E.  3  ;  it  is  worthy  to  be  written 
in -letters  of  gold ;  1.00119  againit  the  will  qf  the 
SubfectfOre  againtt  Rea$on,  and  the  FruHchUet 
of  the  tandf  and  they  desire  restitution  :  what 
a  word  is  that  Franchise  ^  The  lord  may  tax 
hi$  villein  high  or  low,  but  it  is  against  the 
irancbises  of  the  land,  for  freemen  to  be  taxed 
but  by  their  consent  in  parliament.  Franchise 
is  a  French  word,  and  in  Latin  it  is  Ubertas, 
In  Magna  Ch&rta  it  is  provided  that,  *  NuUus 

*  liber  homo  capiatur  vel  imprisonetnr  aut  dis- 
'  seisietur  de  libero  teneraento,  suo,  &c.  nisi 

*  per  legale  judicium  parium  suorum  vel  per 
,    *  legem  terrs  ;'  wtiich  Charter  hath  been  con- 
firmed by  good  kings  above  thirty  times. 

WheU' these  gentlemen  bad  spoken,  sir  John 
Cook,  fiecretary  of  State,  took  up  the  matter 
^r  t  be4ing^  and  ooaduded  for  redress  <ii  Griev- 
ances, «o  £at  Soppliee  take  the  precedency; 
and  flttd : 

Mr.  Secretary  Coek. 

I  had  lather  .y 00  would  Jisar  any  than  me ; 
I  will  not  answer  what  hath  been  already 
'Spokea ;  aiy  inient  ia  not  to  stir,  bot  to  qoiat ; 
not  CO  proroke,  bot  tO'a|>pease:  my  desire  is, 
that  evary-ene  sesort  to  his  own  hrart.tore- 
tiaite  lihe  kiag  aftd  his- state,  and  to  take  away 
'the  scandal  from  u*> ;  every  ooe  speaks  frum  the 
ahaadancse  of  hum  heart :  I  do  conclude  out  ot 
<evecy  one's  conclasion,  to  give  to  the  ki  tg^  to 
xvdress  grievanc'-s ;  all  the  difference  ^  i«  about 
the  manner.  We  all  are  iah^bitaat^  in  one 
hoQse,  the  Comtnon-wcaitfa,  let  every  one  m 
jomewhat  amend  his  house,  s«»niewbat  is  aaiiss : 
htatif  all  the-  house  be  on  £re»  will  we  then 


Sir  Bohert  Phillips. 
This  day's  debate  makes  me  cell  io  mind  the 
custom  of  the  Romans  who  had  »  solemn  Feast 
once  a  year  for  their  alavesi,  at  vrhic^  time  tbey 
had  hhierty,  wiihoat  exceptioo,  to  epeak  what 
they  would,  whereby  to  ease  their  afflicted 
minds ;  which  being  finished,  they  severally  re- 
turned to  their  former  senvitude.  This  aiay, 
with  some  reaembbmce  and  dittinctiotit  well 
set  forth  our  present  stavte;  .where  now,  after 
the  revolttiion  of  some  time»  and  grievous  suf- 
fering of  oiaoy  vielent  opprasaioos,  we  hsyt, 
as.  those  slaves  had*  a  day  of  libarty  of  speech ; 
but  shall  nee,  I  trust,  be  heiein  slaves^  ^r  we 
are  free,  we  are  not  boodnien,  but>  saints : 
these,  after  their  feasts,  were  slates  egMo ;  but 
it  is  our  hope  to  seturii  fteemeo.  lemgMto 
see  this  aomio^s  weik,  to  see  such  a  sesse 
of  the  Goevaoces  under  which  we  groan.  I 
see  a  concurrence  of  grief  from  all  parts,  to  s^ 
the  Sobject  wraoged,  and  a&t  way  to  see  tbe 
Subject  righted :  I  expected  to  see  ailivisioPi 
but  I  see  an  hononrable  ooiy  unction,  and.  I 
take  it  a  good  omen.  It  was  wished  by  one, 
that  there  were  a  forgetfulness  of  all;  let  him 
not  prosper  that  wisneth  it  not.  No,  there  is 
no  such  ways  to  perfect  lemfidy,  as  to  foin^t 
injuries ;  but  not  so  to  forget,  as  not  to  recover 
them.  It  was  usuaLin  Rome  to  bury  all  inju- 
ries on  purpose  to  recover  them.  It  was  Mid 
by  a  gentleman,  th«t  ever  speaks  freely,  *  We 

*  must  so  govern  ourselves,  as  if  this  parliaoient 

*  must  be  the  crisis  of  all  parliaments^  and  tkii 

*  is  the  hist.'  I  hope  well,  and. theie. will  be 
no  cause  ibr  the  kin^,  oiur  head,  to  etcept 
against  us,  or  we  against  him*  The  dangers 
abroad  are  presented  to  us ;  be  is  no  Englishaan 
that  is  not  apprdiensive  of  them. 

We  have  provoked  two  potent  kings  (the  one 
too  near,  who  are  too  strongly  ioined  together ; 
the  dangers  are  not  chimecical,  but  real,  I  ac- 
knowledge it,  but  it  most  be  done  in  proportion 
o(  our  dangers  at  home :  I  asore  fear  tbe  vio- 
lation of  public  Rights  at  home,  than  a  foreign 
enemy.  Must  it  be  our  duties  and  directbo.to 
defend  fi>reign  dangers,  and  estabhsh  security 
against  them,  and  shall  we  not  look  at  tliat 
whrch  shall  make  as  able,  and  wilhog  thereim- 
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to?  Wethall  not  omifeto  confide  and  trust 
fait  mi^estyy  otherwise  our  coimsels  will  be  with 
Hetkn^  and  thnt  beoowes  not  Englishmen.  The 
unaccustomed  vittlences,  I  have  nothtog  but  a 
good  meaninir,  trench  into  all  we  have.  To 
the  four  Particulars  already  nieutioned,  where- 
in we  suffer,  one  more  may  be  added,  lest  God 
lurbeor  to  liear  me  in  the  diiy  of  my  trouble ; 
our  BeUgion  is  made  vendible  by  Commisstont : 
alas  I  now  a  toleration  is  f^ranted  (little  less), 
and  men  for  pecuniary  annual  mtes  dispensed 
withal,  wbereny  Popiais,  without  fear  of  law, 
practise  idolatry,  and  scoff  at  parliaments,  at 
laws,  end  all.  It  is  well  known,  the  people  of 
lhi«  state  are  under  no  other  subjection,  than 
whut  tliey  did  yoluntarily  consent  unto,  by  the 
original  contract  between  king  and  people; 
and  as  there  are  many  prerogatives  and  privi- 
leges conferred  on  the  king,  so  there  are  left  to 
tli^  .Siib|ect  many  necessary  Liberties  and  Pri- 
▼iieges,.  as  appears  by  the  common  laws  and 
acts  of  parliament,  notwithstanding  what  these 
two  Sycophants,  Sibthorp  and  Manwaring, 
bave  prated  in  the  pul|>it  to  the  contrary.  Was 
there  ever  yet  king  of  England  that  directly 
violated  the  Subjects  Liberty  and  Property,  but 
their  actions  were  ever  complained  of  in  par- 
liament, and  no  sooner  complained  of  than  re- 
dressed ?  Ill  £.  3,  there  went  out  a  Commis- 
sion to  raise  money  in  a  strange  manner ;  the 
succeeding  parliament  prayed  redress,  and,  till 
II.  8,  we  nevei:  heard  of  toe  said  Commissions 
Bgain.-^Another  way  was  by  Loan^  a  worm 
that  cankered  the  law,  "the  parliament  did  re- 
dress it,  and  that  nioney  was  paid  again.  The 
near  little  engine  was  Benevolence ;  what  the 
fwce  of  that  was,  look  into  the  statute  of  R.  i), 
which  daoiaed  Uv»t  particular  way,  and  all  other 
indirect  ways. 

Since  the  Ri^t  of  the  Subject  is  thus  bul- 
warked by  the  law  of  the  kingdom,  and  princes 
upon  complaint  bave  redressed  them,  I  am 
Gou6dent  we  sliall  have  tlie  like  cause  of  joy 
from  bis  m^ijesty. 

I  will  here  make  a  little  digression :  the 
county,  Somersetshire,  I  serve  for,  were  pleased 
to  co'iiraiand  me  to  seek  the  removal  from 
them  o(  the  greatest  burthen  that  ever  people 
sadered.  It  was  excellently  suid,  Commis- 
sioiiary  Lieutenants  do  deprive  us  of  all  iiber- 
iv  ;  if  ever  the  like  was  seen  of  the  lieutenancy 
tbat  now  is,  I  will  never  be  believed  more : 
they  tell  the  people  they  must  ptty  so  much 
upon  warrant  from  a  Deputy-Iieatenaut,  or  be 
bound  to  tiie  good  behaviour,  and  sent  up  ta 
the  Lords  of  the  Council ;  it  is  the  strangest 
engine  to  rend  the  liberty  of  the  subject  that 
ever  was  ;  there  is  now  a  l^ecemviri  in  every 
cono^,  and  amongst  that  Decemviri,  there  is 
some  Claudius  Appius  that  seek  their  own  re- 
▼eoKes.  We  complnin-of  Loans  and  Imposi- 
ciona,  but  when  Depnty-Lieutenant^i  may  »end 
Wamuits  to  imprison  our  persons  at  pleasure, 
if  we  pay  not  what  thry  *>ent  for,  it  concerns  us 
to  preserve  the  country  in  fi*eedon),  and  .to  oon- 
fider  of  this  kind  of  people.  There  is  now  Ne- 
cessity brought  in  ibr  an  argument;  all  know 
yoL.  III. 


that  Necessity  is  an  armed  man,,  and  that  Ne« 
cessity  is  an  evil  Counsellor,  I  would  we  had 
never  known  that  counsel  ;^  we  are  almost 
grown  like  the  Turks,  who  send  their  Jauisa- 
ries,  who  place  the  halbert  at  ti»e  door,  and 
thet  e  he  i^  roaster  of  the  house.  We  have  Sol- 
diers billetted,  and  Warrants  to  collect  money, 
which  if  they  do  not,  the  soldiers  mu»t  come 
and  rifle.  The  Romans  sending  one  intu  Spain, 
found  no  greater  complaint,  than  the  di-icon-' 
tent  that  did  arise,  from  soldiers  placed  amongst* 
them,  I  would  yuu  would  look  mto  Foitescue, 
where  he  puts  the  prince  in  mind,  what  misery 
he  saw,  wfiere  soldiers  were  put  upon  the  peo- 
ple :  but,  saith  he,  po  man  is  forced  to  tak« 
Soldiers  but  Inns,  and  they  are  to  te  paid  by 
them.  I  desire  we  resort  to  his  majesty  for 
redress,  and  to  reduce  all  into  bounds. 

The  other  way  of  Grievance  is  a  Judgment 
in  a  legal  course  ot^  proceeding ;  we  have  had 
three  Judgments  of  late  times,  all  eiceedifi(( 
one  anotlier  in  prejudice  of  ihe  subject:  tfan 
first  was,  that  which  was  judged  in  all  formality, 
the  Postnati,  Scots,  cise,  ^  which  people  I 
honour ;  for  we  find  many  of  them  love  us  more 
than  we  do  ourselves :  I  do  not  coo(»plam  of  it» 
but  only  mention  it. 

The  other  Judgment  was  for  Impositions,  f 
which  was  given  in  the  Exchequer,  and  this 
house  twi^ce  afterwards  damned  that  Judgment : 
how  remiss  our  eyes  aie  upon  that  1  grievo 
to  see. 

There  is  a  Judgment,  if  I  may  so  call  it,  a 
fatal  Judgment  against  the  Liberty  of  the  Sub- 
ject, Mich.  3  Car.  in  sir  John  Ueveniniiham's 
Case,  argued  at  ihe  bar,  and  pronounced  but  by 
one  alone.  I  can  live  although  antaher  withcmt 
title  be  put  to  live  with  me;  nay,  I  can  live, 
although  I  pay  Excises  and  lmp4»9itions  for 
more  than  I  do  :  but  to  have  oiy  Libertv,  which 
is  the  soul  of  my  life,  taken  from  me  by  power, 
and  to  be  pent  up  in  a  gaol  without  remedy  by 
law,  and  this  to  be  so  adjudged  to  perish  m 
gaol ;  O  improvident  a^ce^lo^s !  O  unwise  fore- 
fathers !  to  be  so  curious  ta  providing  for  the 
quiet  possession  of  otir  lands  and  liberties  of 
parliament,  and  to  neglict  our  persons  and 
bodies,  and  to  let  them  die  in  prison,  and  that 
durante  bene  placito,  remediless.  If  this  be 
law,  what  do  we  talk  of  our  Liberties?  Why 
do  we  trouble  ourselves  with  the  dispute  of 
Law,  Franchises,  Propriety  of  Goods?  It  is  the 
tumma  totalh  of  all  miseries;  I  will  not  say  it 
was  erroneous,  but  I  hope  we  shall  speak  our 
minds,  when  that  Judgment  comes  here  to  be 
debuted.  What  may  n  mun  call  this?  if  not 
Liberty.  H.»ving  passed  in  some  confusion  in 
tl-.e  fashion  of  my  delivery,  I  conclude :  we  will 
consider  two  particulars,  hiaT  Majesty,  and  his 
People.  His  Majesty  calls  to  us,  nnd  ci-aves  our 
assistance  to  revive  again  liis  honour,  and  the 
honour  of  the  nation:  the  People  seal  u?,  as 
we  hope,  with  that  direction,  that  we  Uiall  re- 
turn to  them  with  that  nlive  branch,  that  assu- 
rance of  being  free  from  (hos.*.*  calamities,  under 


*  See  vol.  ii,  p.  569. 
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whicii  they  can  hardly  breathe.  -  Our  sins  have 
brought  oil  us  tho&e  miseries,  let  us  all  bring 
our  portion  to  make  up  ilie  wall :  we  come 
wiih  loyal  iieartt;  his  majesiy  slinll  find,  that 
it  is  we  ti>at  arc  his  faithful  counsellors ;  let  all 
sycofihunts  be  far  removed  from  I* is  majesty, 
since  we  cannot  lieip  his  majesty  «%ithout  open- 
iog  our  Grievances;  let  U!«  discharge  our  duties 
therein  :  yt  t  while  we  stek  Liberty,  we  will  not 
forget  subjection.  All  things  a  state  can  be 
capable  ot,  either  blessings  or  punishments, 
depend  on  this  meeting:  if  any  ihmk.  the  king 
iDuy  be  supplied,  and  Ute  conunonwealth  pre- 
served wit()otit  redress  of  Grievances,  he  is  de- 
ceived. The  kin>.s  of  Eniiiand  were  never 
more  glorious  than  mhen  they  trusted  their 
subjects;  It-t  us  make  all  haste  to  do  the  errand 
for  which  we  came ;  let  the  house  consijier  to 
prepare  our  Grievances  tit  for  hb  majesty's 
view,  not  to  make  a  law  to  give  us  new  liber- 
ties, but  declaratory,  with  respective  penalties; 
so  that  those  which  violate  them,  if  they  would 
be  vile,  they  should  fear  infnmy  with  m<-n;  and 
then  we  shall  think  of  such  a  Supply  as  never 
prince  received,  and  with  our  money  ne  shall 
give  him  our  hearts,  and. give  him  a  new  people 
raised  from  the  dead :  then  I  hope  this  parlia- 
ment will  l)e  entitled,  *  The  Parhament  of 
•  VVo«iderb,'  and  God's  Judgments  dive  rted,  and 
these  bciUHS  of  i!Oodiiess  shall  give  us  life,  and 
we  shall  go  home  to  our  o^n  countries,  and 
leave  our  posterities  as  free  as  our  ancestors 
left  us. 

But  this  day,  a^  also  the  two  next  day's  De- 
bate, produced  no  Resolutions. 

JMondr\y,  24  March.  Secretary  Cork  re- 
■  hewed  the  raotion  of  Supplies  for  his  majesty, 
yet  so,  tliat  Grievance^*  be  likewise  taken  into 
consideration.  Then  he  made  a  moiion, 
"  That  the  same  Con.mittee  may  hear  Proposi- 
tions of  general  head:i  of  Supply,  and  after- 
wards t>o  to  other  bubines^es  of  the  day  for 
Grievances."  Others  preferred  ihe  considera- 
tion of  Grievances,  as  a  particular  root  that 
invaded  the  main  Liherty  of  the  Subject.  It  is 
the  law  (said  they),  that  gloiious  lund  mental 
Kight,  whereby  we  have  power  to  give ;  we 
desire  but  that  his  majesty  may  see  us  have  that 
rii;lit  therein,  which,  next  to  God,  we  all  desire; 
and  then  we  doubt  not,  but  we  shall  ^ive  his 
majesty  all  supply  we  can.  The  time  was, 
when  it  was  usual  to  desire  favours  tor  sowing 
of  discords,  a!>  Gondomar  did  for  Raleigh's 
head.  But  the  debates  of  this  day  came  to  no 
Resolution. 

The%ay  following,  being  the  25th,  Mr.  Secre- 
tary Cotjk  tendered  the  house  certain  Propo^i. 
tious  fr.im  the  king,  touchini£  Supply  ;  and  told 
them.  That  his  majesty,  finding  tini^  precious, 
expects  (hat  ihey  should  begiii  speedUy,  lt»t 
they  spend  that  time  in  dehbt ration,  which 
should  be  spent  in  action  :  that  he  esteems  the 
Grievances  of  the  hou^e  his  own,  and  stands 
not  on  preccdens  in  point  of  honotfr.  Theie- 
fore,  trt  ."..itisfy  his  raatesty.  Lt  t:.e  same  Com- 
'  auttee  take  h»  majesty *s  Proposttions  into  con- 


sideration, and  let  both  concur,  whether  to  sit 
on  one  in  rhe  forenoon,  or  the  other  in  the 
aflemoon,  it  is  all  one  to  his  majesty. — Here- 
upon the  house  turned  themselves  imo  a  Com- 
mittee, and  commanded  Edward  Littleton,  esq. 
unto  the  chair,  and  ordefM  the  Commitiee  to 
take  into  consideration  the  Liberty  of  the  Sub- 
ject, in  his  Penon,  and  in  his  Goods:  and  aho  to 
take  into  consideration  his  majesty's  Supply. 
In  this  Debate  the  Grievances  were  reduced  k* 
six  heads,  as  to  our  Penons. 

1.  Attendance  at  the  Council-board.  9. 
Imprisonment.  3.  Confinement.  4.  Desig- 
nation for  foreign  Employment.  5.  Martini 
Law.  6.  Undue  Proceedings  in  matter  ol  Ju- 
dicature. 

The  first  matter  debated,  was  the  Salject's 
Liberty  in  his  Person;  the  particular  instance 
was  in  the  case  of  sir  John  Heveningbain,  and 
those  other  ^ntleroen  who  were  imprisoned 
about  Loan-money,  and  thereupon  liad  brought 
their  Habeas  Corpus,  had  their  Case  argued, 
and  were  nevertheles  remanded  to  prison,  and 
a  Judgment,  as  it  was  then  said,  was  entered. 

Then  iSir  Edzcard  Coke  spoke  as  follows. 

It  is  true,  that  the  king's  Prerogative  is  a  part 
of  the  law  of  this  kingdom,  and  a  supreme  part, 
for  the  prerogative  is  highly  tendered  and  res- 
pected of  the  law  ;  yet  it  hath  bounds  set  unto 
it  h^  the  laws  of  England.  But  some  worthy 
members  of  tlus  house  have  spoken  of  foreign 
»tatf  s,  which  I  conceive  to  be  a  foreign  speech, 
and  not  able  to  weaken  the  side  I  shall  main- 
tain. 

That  Mr.  Attorney  (sir  Robert  Heath)  may 
huve  something  to  answer  unto,  I  will  speak. 
\«ithout  taking  another  day,  to  the  body  of 
the  cause,  yet  keeping  something  in  store  fw 
another  time.  I  have  not  my  Vade  mecum  hen-, 
yet  I  will  endeavour  to  recite  ray  aurlMirit>es 
truly  :  I  shall  begin  with  an  old  authority,  f^ir 
'  Errorem  ad  sua  principia  referre,  e^t  retVl- 

*  lere.' 

The  ground  of  this  error  was  the  Statute  of 
West,  r,  cap.  15,  which  saith,  *  That  thoi-e  aft 

*  not  repleviuble,  who  are  committed  for  t'te 
'  death  of  a   man,  or  by  the  commandment 

*  of  the  king,  or  his  justices,  or  for  the  tbrcbt*, 
(for  so  it  was  cited:)  and  Stamford  75?,  ex- 
pounded hereof,  the   *  commandment  of  tlie 

*  king'  to  be  the  commandment  of  the  king^ 
mouth,  or  of  his  council :  but  it  is  clear  th&t  hy 
prei  eptnm  is  understood  the  commandment  of 
the  Justices  of  the  King's  bench,  and  Common- 
Pleas:  and  this  is  '  contemporanea  expot^itio, 

*  quse  est  fortissima  in  lege.' 

To  this  purpose  vide  Westm.  1.  cap.  9,  the 
Book  of  2  R.  2.  item,  cap.  20,  iU  ttmltfaeioriims 
in  pare,  the  Book  of  8  H.  4,  5,  item,  is,  36, 29, 
c.  ejusdem  ttatuti^  whereby  it  may  appear 
that  tlie  commandment  here  spoken  of  to 
be  the  ODoimandmeut  of  the  kinv,  is  his  com- 
maniiment  by  the  Judges,  *  Praeceptum  Oo- 
'  mini  Regis  in  Curia,  son  in  Camera.'  Srj 
it  is  likewise  taken  1  R.  2,  cap.  12, 4n  a  Statute 
wade  io  the  next  ktng*s  reigi^  and  expressly  ia 
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Dyer,  foL  169.  §.  50.  et  fol.  193.  §.  24.  Shall 
I  further  prove  it  by  matter  of  Record  ?  *  Fac 

*  hoc  ct  vives :'  it  is  18  E.  3,  Rot.  33  coram 
Rege,  John  Bilston's  Case :  who  being  commit- 
ted and  detained  in  prison  by  the  command- 
ment of  the  king,  was  discharged  by  Habeas 
Corpasy  '  eo  quod  breve  domini  regis  non  fuit 

*  bumciens  causa.' 

All  the  acts  of  parliament  in  title  of  Accusa* 
tionaredirectto  the  point » and  also  the  16H.  d, 
Brooke  and  Littleton,  2,  3,  monstrans  de  fuit 
183,  per  Cur.  The  king  cannot  command  a 
man  to  be  arrested  in  his  presence  :  the  king 
cao  arrest  no  man,  because  there  is  no  remedy 
against  him,  1  II.  7,  4,  likewise  pradict.  stat, 
c.  18,  the  king's  pleasure  is  not  binding  without 
the  assent  of  the  realm. 

I  never  read  any  opinion  against  what  I  have 
said,  but  that  of  Stamford,  mistaken  (as  you 
see)  in  the  ground  :  yet  I  say  not  that  a  man 
may  not  be  committed  without  preci-^e  shewing 
the  cause  in  particular;  for  it  is  sufficient  if  the 
cause  in  general  be  shewed,  as  for  Treason,  &c. 
1  E.  2,  Uat.  dejran  gend.  prison,  tmllus  habrat 
judicium^  &cc.  there  the  cause  of  imprisonment 
must  be  known,  else  the  statute  will  be  of  little 
force;  the  words  thereof  do  plainly  demonstrate 
die  intent  of  the  statute  to  be  accordingly.  I  will 
conclude  witli  the  highest  authority,  that  is,  25 
cbap.  of  the  Acts  of  the  Apostles,  the  last  verse, 
where  St.  Paul  saith,  *■  l^  is  against  reason  to  send 
'  a  man  to  prison  without  shewing  a  cause.' — 
TIius,  Mr.  Attorney,  according  to  the  rules  of 
phyuc,  I  have  given  you  a  preparative,  which 
doth  precede  a  purge.  I  have  much  more  in 
store.* 

Mr.  Cresswell. 

I  stand  np  to  speak  somewhat  concerning  the 
point  of  the  subjects  grievances  by  imprison- 
ment of  their  persons  without  an^'  declaration 
of  the  cause,  contrary  unto,  and  in  derogation 
of,  the  fundamental  laws  and  liberties  of  this 

*  "  I  rise  not  to  make  an  argument  in  this 
point,  the  greatest  that  ever  was  in  this  place, 
or  elsewhere.  This  liberty,  which  all  men,  as 
well  lawyers  as  others,  believe,  as  I  hope,  hath 
been  violated,  though  not  without  complaint  : 
but  except  in  this  late  course,  I  am  confident, 
was  never  adjudged  before.  The  Ilabeas  Corpus 
was  brought,  the  cause  was  returned  by  com- 
mand of  the  king,  intimated  by  the  lords  of  the 
council;  Argument  was  made;  seven  acts  of 
parliament  were  mentioned,  and  all  were  passed 
over,  and  only  commended  ;  and  upon  that  a 
Declaration  of  Judgment  was  given,  and  so  ad- 
jur^ed;  *  That  upon  any  commitment  by  the 
'  kiog  or  the  council,  no  enlargement  can  be.' 
1  ever  observed,  in  any  great  cause,  solemn  ar- 
guments used  to  be  made.  We  see  his  majesty 
and  his  council  are  both  interested  in.thiii.  I 
do  desire  that  some  of  the  king's  counsel  may 
speak  what  they  can  to  satisfy  us  of  this  great 
jmwer."  MSS.  Pymmii  apud  virum  lionoratum 
Thomam  Hales  baronettum.  See  Seldeo's  Life 
in  his  Works;  vol.  1,  p.  12. 


kingdom.  I  think  I  am  one  of  the  Puisnes  of 
our  professicm,  which  are  of  the  members  of 
thi^  house ;  but  howsoever  sure  I  am  in  that 
respect  of  my  own  inabilities,  I  am  the  Puisne 
of  all  the  whole  house ;  therefore,  according  to 
the  usual  course  of  siudf-nis  in  our  profession,  I 
(as  the  Puisne)  speak  first  in  time,  because  I 
can  speak  least  in  matter. 

In  pursuance  of  wiiich  course  I  shall  rather 
put  the  case  than  argue  it:  and  theretore  I  shall 
numbly  desire  first  of  all,  of  this  honourable 
house  in  gecieral,  that  the  goodness  of  the  cause 
may  receive  no  ptejudtce  hy  the  weakness  of 
my  argument ;  and  next  of  all,  of  my  masters 
here  of  tiie  same  profession  in  particular,  that 
they  by  their  learned  judgment!*  will  supply  the 
great  defects  1  shall  discover  by  declaring  of  my 
unlearned  opii^ion. 

Before  I  speak  of  the  question,  give  me  leave, 
as  an  entrance  thereunto,  to  speak  first  of  the 
occasion.  You  ^hall  know.  Justice  ib  the  lite 
and  the  hearths  blood  of  the  commonwe«lth; 
and  if  the  commonwealth  bleed  in  the  master* 
vein,  all  the  balm  in  Gilead  is  but  in  vuin  to  pre- 
serve this  our  body  of  policy  frtjin  ruin  and  de- 
struction. Justice  is  both  *  coluinoaet  corona 
'  reipublioe,'  she  is  both  the  column  and  'the 
pillar,  tlie  crown  and  the  glory  of  the  common- 
wealth. This  is  made  good  in  Scripture  by  the 
judgment  of  Solomon,  ihe  wisest  king  that  ever 
reigned  on  earth.  For  1,  she  is  tlie  pillar ;  for 
he  saith,  that  by  Justice  the  throne  shall  be  es- 
tablished :  2,  she  is  the  crown ;  for  he  saitb, 
that  by  Justice  a  imtion  is  exalted.— ^Our  laws, 
which  are  the  rules  of  this  Justice,  they  are  the 
ne  plus  ultra  to  both  the  king  and  the  subject ; 
and  as  they  are  the  Hercules'  pillar,  so  are  they 
the  pillar  to  every  Hercules,  to  every  prince, 
which  he  must  nor  pass.  Give  me  leave  to  re- 
semble her  to  Nebuchadnezzar's  tfse  i  for  she 
is  so  great,  that  she  doth  shade  not  only  the 
pnlnce  of  the  king,  and  the  house  of  the  nobles^ 
out  doth  also  shelter  the  cottage  of  the  poorest 
begi^ar. 

Wherefore,  if  either  now  the  blasts  of  indig- 
nation, or  the  unresistable  violator  of  laws,  ne- 
cessity, hath  so  bruised  any  of  the  branches  of 
tliis  tree,  that  either  our  persons,  or  goods,  or 
possessions  have  not  the  same  shelter  as  before  ; 
yet  let  us  not  therefore  neglect  the  r  jot  of  this 
great  tree,  but  rather  wii£  all  our  possible  en- 
deavonr  and  unfeigned  duty,  both  apply  fire^ 
and  fertile  mould  unto  it,  and  also  water  it  even 
with  our  own  tear^,  that  so  these  bruised 
branches  may  be  recovered,  and  the  whole  tree 
again  prosper  and  flourish.  For  this  I  have 
learned  from  an  ancient  Father  of  the  Church, 
that  though  '  prcces  regum  sunt  annate,'  yet 

*  urma  subditorum  *  are  but  only  •  preces  et  lar' 

*  chrym«.* 

I  know  well  that  <  cor  regis  inscrutabile ;'  and 
that  kings,  althoiiiLh  they  are  hut  mm  before 
God,  yet  are  thf-y  Gods  before  men.  And  there- 
fore to  my  gracious  and  dread  sovefeign,  (whose 
virtues  are  true  qualities  ingenerate  both  in  his 
judgment  and  nature)  let  my  arm  be  cnt  off, 
nay,  let  my  soul  not  live  that  day,  that  I  shall 
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afterward*  accept  a  remedy;  ^  Oie  kiw  lwl<ia 
no  damage  a  sufficient  recgiDpetice  for  a  Mrron^ 
which  is  corporal. 

The  cases  io  law  to  prove  this,  shall  be  these. 
If  one  menace  me  in  oiys  goods,  or  that  he  will 
burn  the  evidence  of  my  land  which  he  liath  io 
his  custody,  unless  1  make  unto  him  a  boocl : 
tliere  1  cannot  avoid  the  bond,  by  pleading  of 
this  menace.  Birt  if  he  restrains  my  person,  or 
threatens  me  wiih  battery,  or  with  burning  my 
house,  which  is  a  protection  for  my  per84[>n,  or 
with  burning  an  mktrnroent  of  manmntesion, 
which  is  an  evidence  of  my  eofranchisetncDt ; 
apon  these  menaces  or  dares,  1  fthaM  avoid  the 
bond  bv  plea. 

So  if  a  trespksscr  drives  my  beast  over  an- 
other man's  ground,  and  I  pursue  to  icicue  it; 
there  I  am  a  trespasser  to  hun  on  whose  f^^nod 
I  am.  But  if  a  man  assault  my  person,  and  I 
for  my  safety  fly  over  iato  another  man^s 
ground,  tliere  I  am  oo  trespasser  to  hini«   for, 

*  Quod  quis  in  tuitione  soi  corporis  feoerit, 
<  jure  id  fecisse  exirtimatur.* 

Nay,  which  is  more,  the  Cammon^fr  did 
favour  the  Liberty  not  only  of  Freemen,  but 
even  of  the  fSersons  of  bondmen,  and  villeins, 
who  hftve  no  pmpnety  either  in  lands  or  goods, 
as  freemen  have;  and  therefore  by  the  law,  the 
lord  could  not  maim  his  villein;  nay,  if  the 
lord  commanded  another  to  beat  his  villein, 
and  he  did  it,  the'viHemtehenld  have  his  action 
of  battery  against  him  for  it. — If  the  lord  made 
a  lease  for  years  \n  his  villein,  if  he  did  plead 
with  his  villein,  if  be  tendered  his  villeio  to  he 
champion  for  hhn  in  a  writ  of  right ;  any  trf 
those  acts,  and  many  other,  which  I  omit,  were 
in  law  enfranchisements,  aad  made  these  %  iJ- 
leins  freemen.  Nay,  in  a  suit  brought  against 
one,  if  he  by  attorney  will  plead  that  he  is  a 
villein,  the  law  is  so  careful  of  freedom,  that  it 
disallows  this  plea  by  attorney,  but  he  must  69 
it  propria  persona,  because  it  binds  his  posteritr 
and  blood  to  the  viUein's  also.  And  thus  much 
in  the  general  for  my  first  reason. 

9.  My  next  reason  is  drawn  by  an  argtiment 
it  mttjort  ad  minut;  I  frame  it  thos :  If  &/t  king 
have  no  absolute  power  over  otur  lands  or 
poods,  then  tL  fortiori  not  over  our  persons,  to 
imprison  them  without  declaring  the  cause,  for 
our  persons  are  much  more  worth  than  either 
lands,  or  goods  ;  which  is  proved  by  what  I 
have  said  olready,  and  Christ  himself  makes  it 
clear,  where  he  saith,  '  An  non  est  corpus  supra 

*  vestimentum  ?'  Js  not  the  body  of  more  wiMrt|i 
than  the  raiment?  Where  the  Canonists  say, 
that  vestimentum  coropreliendeth  all  outward 
things  which  are  not  m  the  same  degree  with 
that  which  is  corporal.  And  onr  law  maketb 
it  also  plain ;  for  if  a  villein  puirchaseth  frank- 
land,  this  makes  it  villein-tand  according  to  the 
nature  of  his  person  ;  but  it  holds  not  I  am- 
•oerwy  frank-land  shall  not  free  the  'person. 
Now  that  the  king  hath  no  absohite  power 
either  over  out  lands  or  goods,  I  will  only  at 
this  time  but  pnt  a  case  or  two:  for  withoot 
proof  of  the  premises^  mj  eondusion  would 
not  follow. 


dare  to  lift  up  my^'arfn  to  touch  that  forbidden 
fruit,  those  tiowers  of  his  princely  crown  and 
diadem. 

But  yet  in  our  Eden,  in  this  garden  of  the 
com'nnonweAlth,  as  there  are  the  jUncert  of  the. 
ittA,  which  are  so  glorioos  that  they  are  to  be 
handled  only  by  royal  msi|esiy  ;  so  ore  there 
also  some  diusies  and  wholesome  herbs,  whicii 
every  common  hand  th»t  lives  and  labours  in 
this  garden  may  pick  and  gather  up,  and  take 
comfort  and  repose  in  them.  Amongst  ah 
which  this  oeultis  diet,  this  bona  libertas  is  one, 
and  the  chief  one. 

Thus  much  in  all  humbleness  I  presume  to 
speak  tor  the  occasion.  I  will  now  descend  to 
the  question :  wherein  I  hold,  (with  aU  dutiful 
submission  to  better  judgments)  that  these  acts 
of  po\>er  in  imprisoning  and  confining  of  his  ma- 
jesty's subjects  in  such  manner,  witliout  any  de- 
claration of  the  cause,  are  against  the  funda- 
mental laws  and  liberties  of  this  kingdom. 

And  for  tliese  reasons  thus  briefly  drawn,  I 
conclude, 

1.  1  he  first,  from  the  great  fiiTour  which  the 
law  doth  give  unto,  and  uie  great  care  which  it 
hath  ever  taken  of  the  liberty  and  safety  of  this 
kingdom.  1  should  not  n'  ed  to  take  the  ques- 
tion in  pieces,  nor  handle  it  in  parts  dividedly, 
but  as  one  entire ;  because  I  hold  no  other  dif- 
ference between  Imprisonment  and  Confine- 
ment than  only  this,  that  one  hath  a  less  and 
stratter,  the  other  a  greater  and  larger  prison. 
And  this  word  Confinement  not  being  to  be 
fonud  in  any  one  case  of  our  law,  if  therefore  it 
16  become  the  language  of  state,  it  is  too  diificult 
for  me  to  define. 

To  proceed  tlicrcfore  in  maintenance  of  my 
£rst  reason  ;  I  find  onr  law  doth  so  much  favour 
the  Subject's  Liberty  of  his  person,  that  the 
body  of  a  man  was  not  liable  to  be  arrested  or 
imprisoned  for  any  other  cause  at  the  common- 
law,  but  for  force,  and  things  done  against  the 
peace.  For  the  common-law  (beins  the  pre- 
server of  the  land)  so  abborreth  force,  that 
those  that  commit  it  she  accounts  her  capital 
enemies,  and  therefore  did  subject  their  Bodies 
to  imprisonment.  But  by  the  statute  of  Marie- 
bridge,  Cap.  94,  which  was  made  35  li.  3,  who 
was  the  eighth  king  from  the  Conquest,  because 
bailiffii  would  not  render 'accounts  to  their  lords, 
h  WHS  enacted,  that  their  bodies  should  be  at- 
tached :  And  afterwards  by  the  Statute  33  Ed. 
8,  IT.  who  was  the  eleventh  king  after  the  Con- 
quest, because  men  made  no  conscience  to  pay 
their  debts;  it  was  enacted,  that  their  bodies 
should  likewise  he  attached  ;  But  before  those 
statutes  no  man's  body  %vas  subject  to  be  taken 
or  imprisoned  otherwise  than  as  aforesaid. 
Whereby  it  is  evident,  how  much  the  common- 
law  favoured  the  Liberty  of  the  Subject,  and 
protected  his  body  from  unprisonment. 

I  willin'b  ce  tlie  reason  further  by  a  rule  in 
law;  and  *oroe  cases  in  law  upon  that  rule. 
Thernle  isthi*.  That  •  Corporalis  injuria  non  re- 
'  ct^iitiestimationem  h  foturo;'  So  as  if  the  ques- 
,  tibn  be  not  for  a  wrong  done  to  the  person,  the 
law  will  net  compel  him  to  sustain  tt^  and 
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Fit*  for  Imo/  ^ng  caiinot  by  his  let- 
ter»-pacent  mt^  4  of  an  alien  heir  to  his 

father,  lior  tf  ier,  for  he  cannot  diain- 

herit  the  tif  *Mh  the  book,  nor  do  no 

pr^ndice  f  ^  of  bis  escheat.    The'king 

by  bis  p|r  /  shall  pay  do  toll  for  things 

bou^hi/l  ind  markets;  but  a  custom  for 

jmyio^.  \  go  over  the  soil  and  freeholds  of 
anot>^  4  bind  the  king,  for  this  toucin-th 

theij^plMice  of  the  subject;  and  therefore 
tKe  s^uiall  not  hfiTe  so  much  as  a  way  over 
liis  lands  without  paving ;  and  if  not  a  vray, 
then  certainly  not  the  land  itself. 

Next  for  goods ;  If  a  man  hath  a  jewcfl  in 
gage  for  ten  pound,  &c.  and  is  attainted  for  trea- 
son, die  king  shall  not  have  this  jewel,  if  be  pays 
not  the  ten  pound.  So  if  cattle  be  distreined, 
and  the  owner  of  them  afterwards  be  attainted, 
yet  the  king  shall  not  hare  them  until  he  have 
•atisfied  that  for  which  they  were  distreined. 
And  if  in  these  cases,  where  the  owners  of  the 
goods  are  sach  capital  offenders,  the  king  can- 
not have  them ;  much  less  shall  he  have  them 
when  the  owner  is  innocent,  imd  no  offender. 

Nay,  i  may  well  say  that  almost  every  leaf 
and  page  of  aU  the  volumes  of  our  Common- 
Law  prove  this  right  of  propriety,  this  distinc- 
tion of  meum  and  iuuniy  as  well  between  kins 
and  subject,  as  one  subject  and  another :  and 
therefore  my  conclusion  follows.  That  if  the 
prerogative  extend  not  neither  to  lands  nor  to 
goods,  then  tt  fortiori  not  to  the  person,  which 
is  more  worth  than  either  lands  or  goods,  as  I 
faid.  And  yet  I  agree,  that  by  the  very  law  of 
natme,  service  of  the  person  of  the  subject  is 
due  to  his  sovereign ;  btit  this  must  be  in  sncb 
tfaiagy  which  are  not  against  the  law  of  nature : 
Imt  to  have  the  body  imprisoned  without  any 
eaose  declared,  and  so  to  become  in:  bondage,  I 
am  sura  is  contrary  unto,  and  against  the  law 
of  nature,  and  therefore  not  to  be  inforced  by 
Cbe  soTeret^  upon  his  subjects. 

B,  My  uett  reason  is  drawn  nh  inuUH  et  in' 
ammoiio.  For  the  Statute  defntngentibta  pri- 
mmam,  made  1  £.  2.  i*,  *  quod  nullus  qui  pri- 

*  sonam  fregerit,  subeat  judicium  viiae  vel  mem- 
'  brorum  pro  fractione  prisonte  tantum,  nisi 

*  causa  pro  qua  captns  iiuprisonetur  tale  judi- 

*  ciom  re<)uirat.'  Whence  this  conclusion  is 
cleaHy  gathered.  That  if  a  man  be  committed 
to  pnsoo  without  declaring  what  cause,  and 
Chen  if  either  malefactor  do  break  the  prison, 
or  the  gaoler  suffer  him  to  escape,  albeit  the 
prisoner  so  escaping  had  committed  crimen 
Us^  majettatis,  yet  neither  the  gaoler  nor  an  v 
other  tint  proctired  his  escape,  by  the  law  stif- 
fer  any  corpora]  punishment  for  setting  him  at 
home;  which,  if  admitted,  raigtit  prove  in  con- 
sequence a  matter  of  great  danger  to  the  com* 
monweahl). 

4.  My  next  reason  is  drawn  ab  rfgis  honore, 
from  that  great  honour  the  law  doth  attribute 
onto  sovereign  majesty ;  and  therefore  tlie  rule 
ef  law  is,  that  *  solum  rex  hoc  non  potest  fa- 
'cere.  quod  nan  potest  injunte  agere.'  And 
therefore  if  a  sobfeet  hath  tlie  donation,  |ind 
the  king  the  presentation  to  a  churchy' wbet^ 
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onto  the  king  presents  #ttiMMit  ^  BubjectV 
nomination,  We  the  quart  impedit  lies  agaiost 
the  incumbent,  and  the  king  is  in  law  no  dia* 
turber. 

And  Hussey,  Chief-Jostica,  in  1  H.  7,  fbl.  4. 
saith,  That  sir  John  Markhara  tokl  king  Edvr. 
4.  he  could  not  arrest  a  man  either  for  treason 
or  felony,  as  a  subject  might,  because  that  if 
the  king  did  wrong,  the  party  could  not  have  hit' 
action  against  him. 

What  is  the  reason  that  an  action  of  labe 
imprisonment  lies  against  the  Sheriff,  if  he  doth 
not  return  the  kin^^s  writ,  by  which  be  hath' 
taken  the  body  of  the  subject,  but  this,  beeaosa 
the  writ  doth  6rem^«r  ewtrroreeausam  eaptionit^ 
(which  if  it  doth  not,  it  shall  abate,  and  !»  void 
in  law)  and  being  returned,  the  party  when  h^ 
appears  may  know  what  to  answer;  and  the 
coort  upon  what  to  judge  f  And  if  the  kineV 
writ  under  his  ^reat  seal  caniKit  imprison^  the* 
subject,  unless  it  contains  the  cause,  shall  thetf 
the  king's  vrarrant  otherwise  do  it  without  con- 
taining the  cause;  that  his  judges  upon  returar 
thereof  may  likewise  judge  of  the  same,  either 
to  remain,  or  jndge  the  party  imprisoned  f 

I  should  argue  this  point  more  closely  npoDr 
the  statute  of  Magna  Charta  S9. '  Quod  nnllus 
'  liber  homo  imprisonetor;'  tlie  Statute  of  West. 
1.  cap.  15.  for  letting  penotis  to  bail  *  and  thef 
Judgments  lately  given  in  the  KingVBench: 
but  the  latter  of^'^these  Statutes  hating  been  bjr 
that  honourable  gentleman  sir  Edward  Coke 
(to  whom  the  professors  of  the  law  both  in  thW 
and  all  succeeding  nees,  are,  and  will  be  much 
bound)  already  expounded  unto  us,  and  that 
also  fortified  bv  those  many  cotempofUfy  expo- 
sitions and  iudgmenti  by  him  leaf oedly  cited  ; 
and  there  being  many  learned  lavvyert  here, 
whose  time  I  wm  not  ^aste,  wht)  were  present; 
and  some  of  them  perhaps  of  counsel  in  tiie  late 
cause  adjudged  in  the  KingVBench,  where  yoci 
(to  whose  person  I  fiow  speak)  do  well  kno#  t 
was  absent,  being  then  of. counsel  in  a  cause  in 
another  court,  and  my  practice  being  in  thcr 
country,  far  remote  from  the  Treasure  of  Anti** 
quify,  and  Records  conducing  to  the  ele^n^ 
of  this  point ;  therefore  the  narrowness  of  my 
understanding  comfnends  unto  me  sober  fgncM 
ranee,  rather  than  presumptumis  Intiwledge, 
and  «Uo  commands  me  no  further  to  trouble 
your  patience. 

But  I  w  ill  conclude  with  thst  which  I  find 
reported  by  sir  John  Da^'is,  who  was  the  king'i 
Serjeant,  and  so,  by  the  duty  of  his  place,  would 
no  dou(>t  maintain  to  his  atterm'ost  the  prerova* 
tivesof  the  king  his  royal  master;  snd  yet  it 
was  by  him  thus  said  in  those  Reports  of  his 
upon  the  case  oi'Tauistry  Customs,  p.  29,  That 
the  kinjrs  of  England  always  have  had  a  monnr- 
chy-royal,  mid  not  a  monarchy-seignoritl :  where, 
U4ider*the  first  (saith  he,)  •^^  the  subjects  are 
freemen,  and  have  propriety  in  thc^ir  gonds^ 
and  free-hold,  and  inheritance  in  their  lunds ; 
but  und^r  the  latter  thry  are  a*»  rilteliis  and 
4aves,  and  have  propriety  fit  nothing.  And 
there^re  (%aith  he)  whtn  a  rdy.il  nin.mrth 
makes  a  new  conquest,  yet  if  he  received  any 
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of  his  nation's  ancient  inhabitants  into  his  pro- 
tection, tbej  and  th«ir  heirs  after  them  shall 
enjov  their  lands  and -liberties  according  to  the 
law/'  And  there  he  voucbeth  this  Precedent 
and  Judgment  following,  given  before  William 
the  Conqueror  himself^  ?iz.  ''  That  one  Slier- 
Lorn  a  Saxon,  at  the  time  of  the  Conquest  be- 
ing owner  of  a  castle  and  lands  in  Norfolk,  the 
conqueror  gave  the  same  to  one  \Varren  a  Nor- 
man; and  Shei1)orn  dying,  the  heir  claiming 
the  same  by  descent  according  to  the  law,  it 
Mras  before  the  conqueror  himself  adjudged  for 
the  heir,  and  tliat  the  gift  thereof  by  the  Con- 
•4}ueror  was  void/' 

If  then  it  were  thus  in  tlie  Conqueror's  time, 
•nd  by  his  own  sentence  and  judgment,  and 
hath  so  continued  in  all  the  successions  of  our 
kings  ever  since,  what  d^'ubt  need  we  have,  but 
that  his  most  excellent  majesty,  upon  our  hum- 
ble Petition  prostrated  at  his  feet,  (which,  as 
vfSLS  well  said,  is  the  best  passage  to  his  heart) 
will  vouchsafe  unto  us  our  ancient  liberties  and 
birtb-riirhts,  with  a  thorough  reformation  of  this 
and  other  just  grievances?  And  so  I  humbly 
crave  pardon  of  this  honourable  house,  that  1 
have  fiiade  a  short  lesson  long. 

Upon  thb  and  other  arguments  made  in  this 
Case  of  the  Habeas  Corpus,  the  house  referred 
the  whole  business  to  a  Committee,  to  examine 
all  the  proceedings:  concerning  which,  Mr. 
Selden  afterwards  made  report  to  the  house, 
that  Mr.  Waterhouse,  ^  Clerk  in  the  Crown- 
Office,  being  examined  before  the  Committee, 
did  confess,  that  by  direction  from  sir  Robert 
Heath,  the  king's  Attorney-General,  he  did 
write  die  draught,  of  a  Judgment  in  the  Case 
before-mentioned,  which  was  delivered  to  Mr. 
Attorney.  And  Mr.  Eeeung  being  examined 
before  the  Committee  did  confess,  that  after 
Mich,  term  last,  the  Attorney-General  wished 
him  to  make  a  special  entry  of  the  Habeas 
Corpus:  to  which  he  answered,  he  knew  no 
special  entry  in  those  cases,  but  only  a  Ranit- 
Uiur :  but  said  to  Mr.  Attorney,  that  if  he 
pleased  to  draw  one,  and  the  court  after  assent- 
ed to  it,  he  would  then  enter  it.  The  Attorney 
did  accordingly  make  a  draught,  and  the  copy 
thereof  Mr.  Keeling  produced  to'the  commit- 
tee. And  further  said,  that  he  carried  this 
draught  to  tlie  Judges,  but  they  would  not  as- 
sent to  a  special  entry  :  nevertheless,  the  At- 
torney-General divers  times  sent  to  him,  and 
told  him  there  was  no  remedy,  but  he  must  en- 
ter it.  Yet  a  week  before  the  parliament  met, 
the  Attorney-General  called  for  the  draught 
again,  which  accordingly  he  gave  unto  hiiu, 
and  never  heard  of  it  more. 

Sir  Robert  Philipg,  upon  this  report,  ^ve 
his  opinion,  **  That  this  intended  Judgment  in 
the  Habeas  Corpus,  was  a  draught  made  by 
Some  man  that  desired  to  strike  us  from  all  our 
Liberties :  but  the  Judges  justly  refused  it. 
But  if  the  Judges  did  intend  it,  we  sit  not  here 
(said  he)  to  answer  the  trust  we  are  sent  for,  if 
we  present  not  this  matter  to  his  majesty. 
Let  thisliusiness  be  further  searched  into,  and 


see  how  this  Judgment  lies  against  us,  and 
what  the  Judges  do  say  conceraing  the  same.'^ 

March  07.  The  house  proceeded  in  further 
Debate  of  the  liberty  of  the  Subject.    When 

Mr.  Hackweli  resumed  the  debate  of  the 
matter  concerning  the  Habeas  Corpus. 

Mr.  HackwelL 
The  late  Judgment,  said  he,  which  lies  in 
bar,  is  only  an  award,  and  no  Judgment ;  and 
in  the  L.  C.  Justice's  arsjiment,  there  was  no 
word  spoken.  That  the  ki^^ig  might  commit  or 
detain  without  cause.  For  the  king  to  commit 
a  man,  is  indignum  rege :  mercy  and  honour 
flow  immediately  from  the  king,  judgment  and 
justice  are  his  too,  but  they  flow  from  his  mi- 
nisters ;  the  sword  is  carried  before  him,  but 
the  sceptre  is  in  his  hands.  The^e  are  true 
emblems  of  a  good  king.  The  law  admits  not 
the  king's  power  of  detaining  in  prison  at  plea- 
sure. In  ancient  times  prisons  were  but  '  pro 
'  custodia,  carceres  non  ad  poeuam,  sed  ad 
'  Custodiam.'  Admit  the  king  may  commit  a 
man,  yet  to  detain  him  as  long  as  he  pleaseth 
is  dangerouf,  and  then  a  man  shall  be  punislied 
before  his  offence :  Imprisonment  is  a  macera- 
tion of  the  body,  and  horror  to  the  mind  ;  it  is 
vita  pejor  morle. 

Then  the  house  commanded  that  Case  in  the 
Lord  Chief  Justice  Anderson's  Book,  all  of  his 
own  hand-writing,  to  be  openly  read.  The 
words  of  the  Report  were  these  : 

*'  Divers  persons  fiieront  committes  a  seve- 
ral temps  a  several  prisons,  sur  pleasure  sans 
bon  cause  parte  de  queux  estiant  amesnes  eo 
Banck  le  Hoy.  £t  parte  en  se  Commuoe 
Banck  fueront  accordant  a  la  ley  de  la  terre 
mise  a  large  et  discharge  de  le  imprisonment, 
pur  que  aucnns  grants  fueront  ostendus  et  pro- 
cure un  commandment  a  les  Judges  qae  ils  ne 
fera  issent  apres.  Ceo  nient  meens  les  Judges 
ne  surcease  mes  per  advise  enter  eux  ib  fesoi- 
ent  certain  Articles  le  tenour  de  queux  ensue, 
et  deliver  eux  al  seigneurs  Chauncelor  et 
Treasurer  et  fux  subscribe  avec  toute  lour 
maines,  les  Articles  sont  come  ensuont.'' 

"  We  her  majesty's  justices  of  both  benches, 
and  barons  of  the  Exchequer,  desire  your  lord- 
ships, that  by  some  good  means  some  order 
may  be  taken,  that  her  hi^hnesb's  subjects  nuiy 
not  be  committed  or  detained  in  prison  by  coni- 
mantlment  of  any  nobleman  or  counsellor 
against  the  laws  ol  the  realm ;  either,  else  help 
us  to  have  access  to  her  majesty,  to  the  end  to 
become  suitors  to  her  for  the  same ;  for  divers 
have  been  imprisoned  for  suing  ordinary  actions 
and  suits  at  toe  Common.  Law,  until  they  have 
been  constrained  to  leave  the  same  against 
their  wills,  and  put  the  same  to  order,  albeit 
judgment  and  execution  have  been  had  therein, 
to  their  great  losses  and  griefs ;  for  the  aid  of 
which  persons,  her  majesty's  writs  have  sundry 
times  been  directed  to  sundry  persons,  having 
the  custody  of  such  persons  unlawfully  impri- 
soned, upon  which  Writs,  no  good  or  lawful 
cause  of  imprisonment  hath  been  returned  or 
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certified.  Whereupon,  according  tp  the  laws, 
tbey  have  been  discharged^of  ilieir  imprison- 
flient;  tome  of  which  persons  so  dehvered, 
huTc  been  again  commiUed  to  prison  in  secret 
places,  and  not  to  any  common  or  ordinary 
prison,  or  lawAil  officer  or  sheriff,  or  other  law- 
fully authorized,  to  have  or  keep  a  gaol ;  so 
that  u})on  complaint  made  for  their  delivvrv. 
the  queen's  courts  cannot  tell  fi  whom  to  di- 
rect her  majesty's  writs;  and  by  this  means 
justice  cannot  be  done.  And  moreover,  divers 
officers  and  Serjeants  of  London  have  been 
many  times  committed  to  prison  for  lawful  ex- 
ecuting of  her  mi^esty's  writs,  sued  forth  of 
her  majesty's  courts  at  Westminster ;  and 
thereby  her  roajesty^s  subjacts  and  officers  are 
so  terrified,  that  they  dare  not  sue  or  execute 
hermajeaty's  laws,  her  writs  and  command- 
ments: divers  others  have  been  sent  for  by 
pursivants,  and  brouglit  to  London  fiom  their 
dwellings,  and  by  unlawful  imprisonment  have 
been  constrained,  not  only  to  withdraw  their 
lawful  suits,  but  have  also  been  compelled  to 
pay  tiie  pursivants,  so  bringing  sucli  persons, 
great  sums  of  money.  All  which  upon  com- 
plaint the  judges  are  bound  by  office  and  oath 
to  relieve  and  help,  by  and  according  to  her 
majesty's  laws.  And  when  it  pleasetii  your 
lordships  to  will  divers  of  us  to  .set  down  in 
what  cases  a  prisoner,  sdiit  to  custody  by  her 
majesty  or  her  council,  are  to  be  detained  in 
prison,  and  not  to  be  delivered  by  her  majesty's 
Court  or  Judges;  we  think,  that  if  any  person 
be  committed  by  her  majesty's  command,  from 
her  person,  or  by  order  from  the  Council-board; 
and  if  any  one  or  two  of  l)er  council  commit 
one  for  High-Treason,  such  persons  so  in  the 
cases  before  committed,  may  not  be  delivered 
by  any  of  her  courts,  without  due  trial  by  the 
law,  and  judgment  of  uoquittal  had :  never- 
tlieie^s  the  Judges  may  award  the  queen's  tvrit 
to  bring  the  bodies  of  such  prisoners  before 
them  ;  and  if  upon  return  thereof,  the  causes 
of  (heir  commitment  be  certified  to  the  judges 
as  it  ought  to  be  :  then  the  judges  in  the  cases 
before,  ought  not  to  deliver  him ;  but  to  re- 
mand him  to  the  place  from  whence  he  came, 
which  cannot  be.  conveniently  done,  unless 
notice  of  the  cause  in  general,  or  else  in  spe- 
cial, be  given  to  the  keeper  or  gaoler  that  shall 
hate  the  custody  of  such  prisoner."  All  the 
Judf^rs  and  Barons  did  subscribe  their  names 
to  these  Articles,  Ter.  Pascha  84  Eliz.  and  de- 
livered one  to  the  Lord-Chancellor,  and  another 
tu  the  Lord  Treasurer :  after  vi  hich  time  there 
did  follow  more  quietness  than  before,  in  the 
cause  before-mentioned. 
After  the  readini;  of  this  Report, 
Sir  Edward  Ceke  said.  That  of  my  own 
knowledge  tins  Book  was  written  with  my  lord 
Anderson's  own  hand,  it  is  no  flying  report  of 
a  youiig  student.  I  was  solicitor  then,  and 
treasurer  Burleigh  was  as  much  against  com- 
mitment as  any  of  this  kingdom ;  it  was  the 
Wliite  Staves,  that  made  this  stir.  Let  us  draw 
towards  a  conclusion  :  the  question  is,  Whether 
a  Freeman  can  be  imprisoned  by  the  king. 


without  setting  down  the  cause  }  I  leave  it  as 
bare  a»  ^sop's  crow,  they  that  argue  against 
it,  '  Humores  moti  et  non  remoti  corpus  de- 

*  struunt.'  It  is  a  maxim,  the  ctmimon  law 
has  admeasured  the  king's  prerogative,  that  in 
no  cnse  it  can  prejudice  the  inheritance  of  the 
subjects;  had  the  law  given  tlic  prerogative  to 
that  which  is  taken,  it  would  have  set  some 
time  to  it,  eNe  mark  what  would  follow.  I 
shall  have  an  estate  of  inheritance  for  life,  or 
for  years  in  my  land,  or  propriety  in  my  goods, 
and  1  shall  be  a  tenant  ut  will  tor  my  liberty ; 
I  shall  have  propriety  in  my  oivn  house,  and 
not  liberty  in  my  person,  *  Perspicue  vera  non 

*  sunt  probanda!'  The  king  hath  distributed 
his  judicial  power  to  courts  of  justice,  and  to 
ministers  ofjustice ;  it  is  too  low  for  so  great  a 
monarch  as  the  king  is,  to  commit  men  to 
prison  ;  and  it  is  against  law,  that  men  shouM 
be  committed,  and  no  cause  shewed.  I  would 
not  speak  this,  but  that  I  Hope  my  gracious 
km:;%«ill  hear  of  it:  yet  it  is  not  J,  Eclward 
Coke,  thut  speaks  it,  but  the  Ilecords  th^t 
speaks  it ;  we  have  a  national  appropriate  Law 
to  this  nation,  •  divisis  ab  orbe  Britannis.' 

A.r.Seldtn.    , 

I  was  sent  hither,  and*  trusted  with  the  lives 
and  liberties  of  them  that  sent  me.  Since  T 
came,  I  took  here  an  oath  to  defend  the  king's 
prerogatives  and  rights.  I  profess,  tliuogh 
once  I  was  of  council,  and  then  I  spoke  for  my 
fee,  for  the  gentlemen  in  their  Habeas  Corpus; 
yet  now  I  speak  according  to  my  knowledge 
and  oonscience. 

The  question  is.  Whether  any  subject  or 
freeman,  that  is  committed  to  prison,  and  the 
cause  not  »hewn  in  the  Warrant,  he  ought  to 
be  bailed  or  delivered  ?  I  think,  confidently,  it 
belongs  to  every  subject  that  is  not  a  villein 
that  he  ought  to  be  bailed,  or  delivered. 

I  shall  speak  in  this  course.  1.  I  will  shew 
the  Reasons.  2.  Acts  of  Parliament.  3.  j^rc- 
cedents.     4.  Answer  Objections. 

I.  Reasons  drawn  from  three  heads : 

1.  From  Remedies  provided  by  the  common 
law  against  imprisonment.  For  that  precioas 
thing  of  Liberty  there  are  divers  rcnedics,  by 
which  it  appears,  if  no  knomn  cause  be  of  fur- 
ther detainment,  he  is  to  be  delivered.  1  will 
not  mentid^i  the  action  of  false  imprison ment^ 
but  the  writ  de  odio  et  atia  which  is  not  taken 
away,  fur  that  it  is  in  Magna  Charta.  That 
writ  was  sent  to  know,  if  the  party  imprisoned 
were  committed  for  any  cau«e  of  malice  and 
hatred,  and  this  was  to  be  enquired  of  in  jurj". 
For  the  writ  de  homine  replegiando,  if  one  be 
imprisoned  under  the  shenif,  he  must  be  deli- 
vered, if  he  be  not  detained  for  a  cause  for 
which  he  is  not  replevisable.  For  the  Habeas 
Corpus,  the  Keeper  is  to  bring  the  body  *  ad 
*  subjiciendum  et  recipiendum.'  If  there  be 
no  cause,  how  can  the  Court  consider  of  the  ' 
cause  }  For  appeal,  by  the  old  law  in  the  time 
of  H.  1,  one  imprisoned  might  have  his  appeal^ 
as  appears  by  Bracton,  c.  S5.  lib,  de  corvnii. 
Fleia.c.A'i, 

le.  The  second  reason  i»  from  the  considera* 
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(ion  of  Freemen  and  ViUeuis.  AU  admit  we 
are  liberi  Aomiries;  but  da  but  consider  the 
di6Ference  of  Villeins  and  Freemen^  and  I  know 
no  diflference  in  their  persons,  but  only  the  one 
cannot  be  imprisonedt  as  the  other  inajr. 
Whoever  can  say  1  can  impristm  him,  I  wilf 
81^  iie  is  nty  villein.  It  is  the  sole  distinction 
o(  Freemen,  that  they  ^anoot  be  imprisoned  at 

Elea»ure.  In  old  time  none  but  Jews  and  Vil- 
tins  could  be  imprisoned,  and  confined.  The 
Jews  wfre  as  demei»ne  villeins  of  the  king ;  he 
could  send  to  them  to  lead  money,  and  if  they 
did  not,  be  imprisoned  them. 

3.  From  matter  of  Punishment.  When  any 
thing  is  declared  by  any  new  statute  to  be  mi 
offence,  it  goes,  ThiU  be  shall  be  fined  and  im- 
|irisaned.  To  what  end  were  this  in  any  act 
of  parliament,  if  imprisoament  was  at  the 
king'tf  will  ? 

li.  For  Acts  of  Parliament,  Magna  Charta, 
G.  19.  In  that  act  when  it  was  first  made,  it 
was  *  nee  eum  in  carccre  mittimus,'  17  Job. 
chat  statute  was  made,  and  then  it  bad  those 
words.  The  course  then  was  to  send  4own  all 
acts  of  parliament  and  charters  ti>  the  abbeys 
to  be  enrolled.  Matthew  Paris,  345.  &  34<2. 
lecites  that  charter  of  17  John. 

They  object  in  Magna  Charta,  there  is  '  lex 
^  terrae,'  and  by  the  law  one  mav  be  imprisoned. 
*  Lex  terra'  is  the  process  of  law,  for  tlie  law 
imprisons  no  man  at  all,  but  it  is  meant  the 
proce*<s  of  law,  5  £.  3.  Upon  some  occasion  it 
was  enarted,  That  none  be  attaclied  contrary 
to  the  Great  Charter  and  the  law  of  the  land. 
S5  £.  3,  divers  were  comirJtted  to  the  Tower, 
and  no  man  knew  wherefore,  wherpupon  was 
S5  £.  3,  made,  d8  E.  3,  c.  3,  36  E.  3,  n.  9.  is 
against  imprisoiiment, '  per  specialemaudatum.' 

lU.  For  Pre  cedents,  18  r..  3,  rot.  33  H- 1, 
H.  8,  it>t.  9,  IS  Jac.  rot.  153. 

IV.  Objections  against  it.  First,  Against 
the  reason  ;  a  man  may  be  committed  for  a 
point  of  state  that  may  not  be  known  :  I  un- 
derstand not  matters  of  state ;  I  expected  not 
th«  olgectiun  in  a  Court  of  Justice ;  and  it 
may  be  a  word  for  any  king  to  try  the  courage 
of  his  judges,  and  to  suppose  there  is  a  cause  of 
state,  when  perhaps  there  is  no  cause  appears 
to  tbtm.  It  is  .as  if  they  sent  him  back  to  pri- 
son, they  knew  not  wherefore  ;  which  cannot 
be  in  a  court  of  justice^  where  tliey  are  sworn 
to  do  justice. 

Secondly,  As  to  the  Actsof  Par4iament,  the 
JudfECs  gave  no  answer,  but  only  commended 
tliem ;  but  tlie  Attorney  answered  them  with 
one  blow  ^>  strike  them  all ;  that  they  are  to 
he  Gonsiderad  Hvr  common  aod  ordinary  causes, 
that  happen  in  Westminster-hall  only.  But  do 
but  consider  Magna  Charta,  which  reflects 
upon  the  king ;  *  nee  super  eum  ibimus.'  By 
the  law,  if  I  briu|{  an  Appeal  oPMurder  against 
a,  nohlemaa*  which  is  my, suit,  heshtU  not  be 
tne<i  by  his  peers ;  but  if  h^  be  indicted  for 
tlukt  murHar,  which  is  the  UngV  suit,  he  $hall ; 
which  shews,  that  that  which  is  in  Magna 
Charta  is  meant  of  the  king,  thougjb  it  be  Apt 
.  in  tlifcthird  pwftg,. 


Third  Objection  is  against  tbeStatnte  ofWcst- 
minster  1.  c.  15.  But  the  kind's  camnsaBd  is 
the  command  of  the  king  by  his  justices;  and 
also  tl»e  word,  *  KeplevispUe,'  oeror  aignifies 
bailable  ;  bailable,  is  in  a  Coptt  of  R^cofd,  by 
the  king's  justices  :  but  replevisable,  is  by  tbe 
sheriiF.  The  statute  is  to  tbe  stoiff,  and  it 
shews  the  particular  causes,  and  ooneiodes  that 
the  sheriff  shall  lose  bia  bailiwick.  Tbe  abedff 
could  never  replevy  one  for  murder,  or  matters 
of  tbe  forest :  but  in  the  KingVbench  for 
murder,  or  matters  of  the  forest,  tbej  may,  3. 
assis.  19,  21  £.  4,  25.  39  U.  6, 48.  N«wtnn.  If 
any  man  be  taken  by  our  command,  or  by  the 
command  of  the  king»  if  the  sheriff  take  the 
party,  he  must  coine  to  as,  we  wiil  grant  a 
Supersedeas. 

Foortbly,  Tbey  eliject  against  the  precedents 
cited ;  they  are  all  of  this  kind,  they  were  im- 
prisoned *  per  raaodatum  domini  regis,'  or 
*  concilii,'  without  cause,  or  the  cause  is  ex- 
pressed. When  the  cause  is  e»presBcd»  and  is 
wirhin  the  cognisance  of  the  court,  tbere  tbey 
bailed  them  ;  but  when  it  is  for  Mony  or  trea- 
son. It  may  be  done  beyond  the  scat,  aod  then 
the  court  has  no  cotsniMnca  oftbens.  Wbea 
no  cause  is  set,  yet  bailment  is  alledged ;  then 
'hey  answer  divers  were  so  bailed,  h«t  the 
cause  appears  by  Paper-Books ;  bat  I  never 
i^aw  diese  Books  to  be  Records,  and  Judges  of 
Record  made  their  Judgment  in  Records,  and 
the  cau^  only  appears  by  ReconL 

For  the  Resolution  cited  34  ^is.  mil  prece- 
dents were  read,  acta  of  parliament  indeed  were 
passed  over,  and  yet  that  was  not  read.  As 
we  have  tliat  liberty  here,  so  I  dare  say,  no 
prince  in  Christendom  doth  assume  tliis  power 
to  imprison  any  without  any  cause.  1  tbid  no 
step9  or  vcsUfiitan  of  any  such  power.* 

Saturday,  March  29,  16^  Mr.  SoUeUm- 
spake  as  fuiloweth : 

My  care  when  I  ^ake  last  was  to  give  satit- 


*  "  Die  Veneris,  Mar.  S8.  I  rise  to  make 
a  motion.  Yesterday  a  learned  Ai^mnent  was 
made  by  Mr.  Solicitor,  and  ^1  Edw.  l,  nss 
cited  by  him,  which  makes  clearly  for  the  Sub- 
ject, also  for  that  sa/«i  poputi*  I  am  sure  thst 
*  libertas  populi  e«t  salus  populi.'  And  Festos 
himself  that  sent  Paul  to  Agrippa  was  a  lawyer 
of  tUe  empire ;  and  to  send  a  jpris^ner  without 
signifying  the  crimes  laid  aii^amst  him,  seemed 
unreasnnable  to  Festus  to  do.  By  the  law  of 
the  empire  none  were  to  bf  committed  above 
thirty  da>s,  and  tbe  gaoler  is  under  a  penalty  tu 
certify  the  cause  of  the  prisoner's  cttmrnitmrnt: 
and  if  the  gaoler  be  slack,  he  is  to  be  fined.  When 
they  speak  here  of  the  Judgment  given  in  tbe 
King's  Bench,  tbey  sav  the  Precedents  were 
mis-recited.  Let  a  Sub-committee  search  into 
those  Judgments  and  Precedents.  I  heard 
here  a  guousque,  and  there  is  nothing  but  a 
rcmittitttr.  The  course  of*  the  officer  is  to 
eater  quousguff  &c.  and  that  is  till  they  be  de- 
hvered  by  law,  and  is  all  the  Judgment  that 
can  be''  £x  MSS.  Pymmii.  See  Selden's 
JUftiahi&WaKkfti 


SI] 


STATT:  TRIAI^  S  Cbables  I.   1S!28 — the  Liberty  qfthe  Subject. 


[S2 


faction  that  the  judges  did  not  err  in  their  late 
lieftoiutions ;  but  if  they  did,  it  was  cum  pat ri- 
tuM  :  the  Judges  knew  nothing  of  the  cause  of 
the  gentlemen's  iinprisonmeni ;  if  tiu^y  had 
known  (he  cause  of  their  imprisonment  in  pri> 
va:ey  they  would  have  appealed  to  hi»  majtbty 
for  his  grace.  For  to  reiterate  all  the  autho- 
rities I  will  not,  I  have  sometiiiii^  to  say  in  tiie 
point,  to  put  iuto  ti;e  scale,  which  might  have 
been  then  said,  had  it  not  been  fwrthe  unhappy 
ditiTerence  that  might  have  been  between  tlte 
two  courts  in  Westminster- hail,  ilie  KingV 
bcnci)  and  the  Chancery  Court. 

In  13  Jac.  divers  wei-e  committed  for  dis- 
obedience to  the  Decree  of  the  Court  of  Chan- 
cery, ns  namely  Ilosswell  and  others,  and  it  was 
resolved.  That  the  Judges  could  nut  deliver 
ftuch,  and  at  the  same  time  some  w^re  com- 
mitted by  warrant  from  the  king  and  the  lords 
of  the  council,  and  this  came  in  question,  Midi. 
13  Jac.  and  so  continued  divers  Terms.  There 
was  tlien  recourse  had  to  those  argument;*,  and 
1  have  a  report  here  of  that  tunc  what  the 
judges  did  then,  part  whereof  I  will  read. 

It  was  resolved  by  Coke,*  Crook,  Doderidge 
and  Houghton,  that  the  return  was  good,  and 
tliat  the  cau*»e  need  not  to  be  disclosed,  being 
'  per  mandatum  conci)ii,'  as  '  arcana  regni* 
(and  the  report  furtlier  saith.  That  in  S-k  Kliz. 
it  was  resolved  accordingly),  and  by  Coke  it 
was  said.  That  if  the  privy-council  commit  one, 
he  is  not  bailablci  by  any  court  of  justice,  and 
Stamford's  opinion  is  so,  fol.  72.  Sjte  what 
opiitiou  the^udgehad  pf  the  resolution  in  S4 
£liz.  and  of  Stamford. 

To  this  sir  Edward  Coke  replied  :  This  re- 
port moves  not  me  at  alt ;  that  report  is  not 
yet  91  rears  eld,  but  under  nge,  being  in  i3 
Jac.  In  truth,  when  I  road  Stamford,  I  was  of 
liis  opinion  at  the  first,  but  since,  looking  into 
those  Records  hefore-mcntioned,  I  was  of  ano- 
ther mtnd.f  He  brings  in  an  ill  time  13  Jac. 
when  there  was  clashing  between  the  Court  of 
KingVbcnch'and  Chancery,  ns  also  there  were 
ihen  many  of  the  traitors  that  were  of  the 
Powder-Treason,  committed  *  per  mandatum 
•  concilii.* 

Upon  Monday,  April  1,  die  Debate  being 
re-assumed,  sir  Kohert  Philips  moved,  That 
considering  the  house  was  now  ready  for  the 

*  Coke  was  then  a  Judge,  and  in  favour  at 
court. 

t  "  Coke  of  one  mind,  when  a  Judge,  and 
in  favonr;  of  another,  when  out  of  court,  and 
discontented."    (Note  to  old  Edition.) 

Of  Coke's  conduct  in  parliament,  Mr.  B:ir- 
rington,  in  a  Note  to  his  Observations  on  Sta- 
tutis  Westminster  the  Second,  says,  *<  The 
late  publication  of  the  Journals  of  the  Mouse 
of  Commons  shews,  that  he  did  nor,  as  a  IVlem- 
ber  of  Parliament,  prostitute  his  amnzing  know- 
ledge of  municipal  law,  to  political  purposes ; 
as  he  generally  argues  ia  the  same  manner,  and 
from  me  same  autliorities,  which  iie  cites  in 
his  Institute.'' 

VOL.  III. 


question,  thpy  might  hear  the  rcs(^ution  read 
of  all  the  Judges  in  a  1  Eliz.  about  this  matter. 
Then 

Sir\Edrvard  Coke  stood  up  and  said.  The 
glass  of  Time  runs  out,  and  something  cast  upriu 
us  hath  retarded  us;  wiicn  I  spake  against  the 
Ix)3us  and  this  matter,  I  expected  blows,  and 
somewhat  wab  spoken,  though  not  to  the  matte  r. 
Concerning  that  (that  hatli  been  ohjected),  I 
did  when  I  was  a  Judge,  I  will  say  soraewhtvu 
Indeed,  a  motion  was  nmde,  but  oo  argument 
or  debetet  or  resolution  upon  advice ;  I  will 
nevqr  palliate  with  tiiib  house,  there  is  no  Judge 
that  hath  an  upright  heart  to  G&d,  and  ii  clear 
heart  to  the  world,  but  he  hath  some  warrant 
for  everjr  thing  that  he  doih.  I  confess  v\hen 
I  read  Stamford  then,  and  had  it  in  mv  hands, 
I  was  of  that  opinion  at  the  Council-TaUc; 
but  when  1  perceived  that  some  members  of 
this  houie  were  taken  away,  eien  in  the  face 
of  this  house,  and  sent  to  prison,  and  when  I 
was  not  far  otF  from  tliat  place  mysL»lf,  I  went 
to  my  book,  and  would  not  0e  -quiet  till  I  had 
satisfied  myself.  Stamford  at.  the  first  was  my 
guide,  but  my  guide  had  deceived  mc,  Uier^- 
lore  I  swerved  from  it:  I  have  now  better 
guides.  Acts  of  Parliament  and  other  prece- 
dents, these  are  uow  my  guides.  I  desire  to 
be  free  from  the  imputation  ihat  haih  Lccu 
laid  upon  nte. 

As  for  the  Copy  of  the  intended  Judgment, 
£  fear,  had  it  not  been  fur  this  parliament,  it 
had  been  entered  ere  tiiis  time;  a  parliament 
brings  Judges  and  all  oilier  men  into  good  oj--* 
der :  if  any  clerk  had  drawn  this  draught,  he 
would  have  done  it  by  a  precedent,  and  there 
can  bo  no  precedent  found  that  warrauts  it, 
and  therefore  I  believe  that  some  other  diii  it. 
' — ^I'his  draught  of  the  Judgment,  should  it  be 
entered,  will  stiiig  us  to  death,  '  quia  nulla 
'  causa  fuit  ostentii,  ideo  ne  fuit  baileabilc ;' 
nod  that  it  appears  to  be  so  by  the  liecords.  I 
persuade  myself  Mr.  Attorney  drew-  it ;  IJ^d 
a  copy  of  my  lord  Andcrs'dn's  Report  of  the 
Judges  Resolution,.  34  K^.  long  ago ;  but  i 
durst  not  vouch  it  (and  it  was  so  in  that  copy) 
fur  that  it  was  Apocrypha,  and  did  not  answer 
his  gravity  that  made  it,  and  yet  it  was  cited 
in  the  King's  iicnch.  '  That  all  the  Judges  of 
England  ruled  it  so. 

Then  the  House  of  Commons  came  to  the 
following  Resolutions : 

Resolved  upon  the  question,  nem.  con. 

*  I.  That  no  Freeman  ouq\it  to  be  detained 
'  or  kept  in  prison,  or  otherwise  restrained  by 
'  the  command  of  the  king  or  privy-council,  or 
'  any  other,  unless  some  cause  ot'  the  cummit- 
'.ment,  detainer  or  restraint  be  expressed,  fur 

'  which  by  law  he  ouj^ii  to  be  commiticd,  de-   ' 

*  tained  or  restrained. 

*  II.  That  the  Writ  of  Habeas  Corpus  nis\y 

*  not  be  denied,  but  ou^ht  to  be  granted  to 
'  every  man  time  is  committed  or  dctaimd  in 
'  prison,  or  otherwise  restrained,  tliough  it  be 
'  by  the  command  of  the  king,  ttie  privy-couu-. 
'  cil,  or  any  other^  he  praying  the  same. 

c 
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'  III.  That  if  a  Freeman  be  committed  or 
'*  detviioed  in  prison,  or  otherwise  restrained  by 
'  the  comuiand  of  the  kinj;,  tlie  priry-councii, 
'  or  anjother^no  cause  of  such  commitnieiit, 

*  detainer,   or  restraint   being  expressed,  for 

*  whicl)  by  law  he  ouglit  to  be  commitied,  de- 
'  tained,  or  restrained,  and  the  same  be  retum- 

*  ed  upon  an  Habetis  Corpuf,  granted  for  the 

*  said  party  ;  then  he  ought  to  be  delivered  or 
«  baileii.' 

And  thc^n  taking  into  consideration  the  Pro- 
perty of  the  Subject  in  his  Goods,  they  came  to 
this  Resolution,  to  which  there  was  not  a  nega- 
tive; viz. 

'  That  it  is  the  antient  and  indubitable  Right 

*  of  every  Freeman,  that  he  hath  a  full  and  ah- 
'  solute  property  in  his  goods  and  estate  ;    that 

*  ho  Tax,  Taillage,  Loan,  Benevolence,  or  other 

*  like  charge  ought  to  be  commanded,  or  levied 
'  by  the  kin^,  or  any  of  his  ministers,  without 
'  common  consent  by  act  of  parliament.' 

Hie  Commons  having  shewed  their  care  of 
the  Subjects  in  the  Liberty  of  their  Persons, 
and  Propriety  in  their  Goods,  did  now  prepare 
to  transmit  their  Resolutions  to  the  Lords  for 
their  concurrence ;  and  several  members  were 
appointed  to  manage  a  Conference  with  the 
Lords  concerning  the  same;  and  Monday, 
April  7,  the  Conference  was  held,  and  opened 
by  sir  Dudley  Diggs. 

•  A  CosFEKEKCE  desired  by  the  Lords,  and  had 
by  a  Comt|iittee  uf  both  Houses,  concern- 
ing the  Rights  and  Privileges  of  the  Sub- 
jects. 

Sir  Dudley  Diggi. 
My  Lords  ;  I  shall,  I  hope,  auspiciously  be- 
gin this  Conference  this  day,  with  an  observa- 
tion out  of  an  Holy  Story,  in  the  days  of  good 
king  Josiai),  Q,  Chron.  34,  when  the  land  was 
purged  of  Idolatry,  and  the  great  men  went 
about  to  repair  the  House  of  God ;  while  mo- 
ney was  sought  for;*  there  was  found  a  Book  of 
the  Law  which  had  been  neglected,  and  after- 
wards being  presented  to  the  good  king,  pro- 
cured the  blessing,  which  ^our  lordship  may 
read  in  the  Scriptures.     2  Kings  33. 

My  good  lords,  I  am  confident  your  lord- 
ships will  as  cheerfully  join  with  the  commons, 
in  acknowledgment  of  God's  ereat  blessing  in 
our  good  king  Josiab,  as  the  knights,  citizens, 
and  Durgesse5  of  the  house  of  comti^ons,  by  me 
their  unworthiest  servant,  do  thankftdly  re- 
member your  most  religious  and  truly  honour> 
able  invitation  of  them  to  the  late  Petition,  for 
cleansing  this  land  from  Popish  Abominations ; 
which  I  may  truly  call  a  necessary  and  a  happy 
repairing  of  the  Ilouse  of  God.  And,  to  go  on 
with  the  parallel,  whilst  we  the  commons,  out 
6f  our  good  afTectioDS,  were  seeking  for  moitey, 
we  found,  I  cannot  say  a  Book  of  the  Law,  but 
many,  and  those  fundamental  points  thereof 
neglected  aod  broken,  which  hath  occasioned 
onr  desire  of  thiii  Conference :  wherein  I  am 
first  Goaumuuied  to  shew  to  your  lordships  in 


general,  that  the  Laws  of  England  are  ground- 
ed on  reason,  more  ancient  than  books,  con- 
sisting much  in  unwritten  customs,  yet  so  full 
of  justice  and  true  equity,  that  your  oiost  ho- 
nourable predecessors  and  ancestors  many 
times  propugned  them  with  a  nolwnta  mttiari  ; 
and  so  ancient,  that  from  the  Saxon  days,  not- 
withstanding the  injuries  and  ruins  of  time, 
they  iiave  continued  in  most  parts  the  same,  as 
may  nppear  in  old  remaining  monum«)ts  of  the 
laws  of  Ethelbert,  the  first  Christian  king  of 
Kent,  Ina  the  king  of  the  West-Saxons,  O^  of 
the  Mercians,  and.  of  Alfred  the  great  monarch, 
who  united  the  Saxon  Heptarchy,  whose  laws 
are  yet  to  be  seen,  publbhed,  as  some  think, 
by  parliament,  as  he  says  to  that  end,  *  Ut  qui 

*  sub  uno  rege,  sub  una  lege  regereninr/  And 
though  the  ]£>ok  of  Litchfield,  speaking  of  the 
troublesome  times  of  the  Danes,  says  that  then 
'  Jus  sopitum  erat  in  regno,  leges  et  coiibuetn- 
'  dhies  sopits  sunt,'  and  *  prava  voluntas,  vis, 
'  et  violentia  magis  regnabant  quam  judicia  vel 

<  justitia ;'  yet,  by  the  blessing  of  God,  a  good 
king,  Edward,  commonly  called  St.  Edward, 
did  awaken  those  laws,  and  as  the  old  words  are, 

<  Excitatis  reparavit,  repar^itas  deonravit,  de- 
'  coratas  connrmavit.'  Which  <  coufirmavit,' 
shews,  that  good  king  Ed  word  did  not  give 
those  laws,  which  William  the  Conqueror,  and 
all  his  successors,  since  that  time,  have  sworn 
unto. 

And  here,  my  lords,  by  many  cases  frequent 
in  our  modern  laws,  strongly  concurring  with 
those  of  the  ancient  Saxon  kings,  I  might,  if 
time  were  not  precious,  demonstrate  that  obr 
Laws  and  Customs  were  the  same. 

I  will  only  intreat  your  lordships  leave  to  tell 
you,  that  as  we  have  now,  even  m  those  Saxon 
times  they  had  their  CourtJ-Baron  and  Courts- 
Leet,  and.  Shcri6f-Courts,  by  which,  as  Tacitus 
says  of  the  Germans  their  ancestors,  'Jura 

*  reddcbant  per  pagos  et  vicos ;'  and,  I  do  be- 
lieve, as  we  hate  now,  tliey  had  their .  parlia- 
ments, where  new  laws  were  made  '  cum  con*  • 

*  sensu  prselatorum,  magnatum  et  totius  com- 
'  munitatis ;'  or,  as  another  writes,  <  cum  con- 

*  silio  praslatorum,  nobilium,  et  sapientium  lai- 
'  corum.*  I  will  add  nothing  out  of  Glanvite 
that  wrote  in  the  time  of  H.  2,  or  Braeton  that 
wrote  in  the  days  of  H.  3,  only  givo  me  leave 
to  cite  that  of  Fortescue,  the  learned  Chancel- 
lor to  H.  6,  who  writing  of  this  kingdom.  Says, 
'  Regnum  illud  in  omnibus  nationum,  et  regum 

*  temporibus,  eisdem  quibus  nunc  regitur  legi- 
'  bus  et  consuetiidioibns,  regebatur.'  But,  ray 
good  lords,  as  the  poet  said  of  Fame,  I  may  say 
of  our  Common-Law ; 

*  Ingrediturque  solo  caput  inter  nubila  comh't.' 

Wherefore  the  cloudy  part  being  mine,  I  will 
make  haste  to  open  way  for  your  lordships  to 
hear  more  certain  Arguments,  and  such  as  go 
on  more  sure  grounds. 

Be  pleased  then  to  know,  that  it  is  an  un- 
doubted and  fundamental  point  of  this  so  an- 
cient Common-Law  of  England,  that  the  Sub- 
ject hath  a  true  property  in  his  Goods  and 
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Possessjonsy  iwliich  doth  preserte,  as  sacred^ 
Uiac  nteuni  ei  tuum,  thu^  i»  tbe  liurse  of  iiidut- 
irjf,  and  mother  of  courage,  aud  withpul  which, 
tlierc  cao  be  uo  justice,  of  which  meum  et  tuum 
la  tlie  proper  objecU  But.  the  umfoubtcd 
birthright  of  free  Suhjecis,  hath  lately  not  a 
little  been  invaded  and  prejudiced  by  pressures, 
the  more  grievous,  because  they  have  been 
pursued  by  imprisomuent,' contrary  to  the  fran- 
chises of  this  laud ;  and  when,  according  to 
the  laws  and  stirtutes  of  tlusreakn,  redress  hath 
been  soaght  for  iu  a  l^al  way,  by  demanding 
Habeas  Corpus  from  the  Jud<res,  and  a  dis- 
charge or  trial  according  Co  tiie  law  of  tlie  land, 
success  hath  failed ;  liiaf  now  enfurc.eth  the 
cooimons,  in  this  present  parliament  assembled, 
to  exumiue  by  acts  of  parliament,  precedents 
and  reasons,  Uie  truth  of  the  Englibb  Subjects 
Liberty,  which  I  shall  UaVe  to  learned  gentle- 
men, whose  weighty  Arguments,  I  hope,  will 
leave  no  place  in  your  lordships  memories,  for 
die  errors  and  infirmities  oi  your  humblest 
servant,  that  doth  thankfully  acknowledge  the 
great  farour  of  your  honourable  and  paticnc 
attention. 

Mr.  Littleton's  Argument. 
Made  by  the  command  of  the  House  of  Com- 
mons outof  Actsof  I'nrliament,  and  aotbo- 
rities  of  law,  expounding  the  same,  at  the 
first  Conference  with  the  Lords,  concerning 
the  Liberty  of  the  Person  of  every  Freeman.* 

My  lords;  Upon  the  occasions  delivered  by 
the  gentleman  thsic  last  spake,  your  lordships 
have  iieard  the  Commons  have  taken  into  their 
serious  consideration  the  matter  of  Personal 
Liberty,  and  after  long  debate  thereof  on  divers 
days,  as  well  by  solemn  arguments,  as  single 
propositions  of  doubts  and  answers,  to  the  end 
no  scruple  might  remain  in  any  man's  breast 
unsatisfied,  they  have  upon  a  full  search,  and 
clear  understanding  of  all  things  pertinent 
to  tlie  question,  unanimously  declared:  That 
no  Freeman  ought  to  be  committed  or  detained 
in  prison  by  the  command  of  the  King  or  Privy- 
Council,  or  any  other,  unless  some  cause,  of 
the  commitment,  detainer,  or  restraint  be  ex- 
pressed, for  which  by  law  he  ought  to  be  com- 
mitted, detained,  or  restrained.  And  they  have 
sent  me,  with  other  of  their  members,  to  repre- 
sent imto  your  lordships  the  true  grounds  of 
such  their  Uesolution,  and  have  charged  me 
I  particularly,  leaving  the  reasons  of  law  and  pre- 
cedents for  others,  to  give  your  lordships  satis* 
faction,  that  this  Liberty  is  established  and  coo- 
firmed  by  the  whole  state,  the  king,  the  lords 
spiritual  and  temporal,'  and  commons,  by  se- 
veral acts  of  parliament ;  the  aut  hority^  whereof 
is  so  great,  that  it  can  receive  no  ansner,  save 

•  This  Argument  of  Mr.  Ilittleton  is  printed 
in  '  Cottoni  Posthuma;'  as  if  made  by  sir  Ro- 
bert Cotton,  bart.  But  w  hosocver  consults  the 
Historians  of  those  times,  will  find,  that  Diggs, 
Littleton,  Selden  and  Coke,  were  the  fuur 
lawyers  appointed  by  the  House  of  Commons 
to  manage  that  memorable  Conference. 


by  interpretation  or  repeal  by  futut^  statutes. 
And  those  that  I  shall  mind  )our  lordships  of, 
are  so  direct  in  point,  that  they  can  bear  no 
otiier  exposition  at  all,  and  :rtire  I  am  they  are 
still  in  force. 

Tlie  first  of  them  is  the  Grand  Charter  of  the 
Liberties  of  England,  fir^t  nranted  in  the  17t!i 
of  king  John,  and  renewed  in  the  9  Hen.  3,  and 
since  confirmed  in  parliament  ab:)ve  SO  times. 
The  words  are  these,  ch.  29.    '  Nullus  liber 

*  homo  capiaiur,  vel  imprisonctur,  ant  disseisie- 
^  tur  de  lioero  tenemcnto  suo,  vet  libertatibus, 

*  vel  liberis  consueiudinibua  suis,  aut  utlagere- 

*  tur,  aut  exoletur,  autaliquo  modo  de»iruator, 
<  nee  super  eum  ibiuius,  nee  super  eum  miue- 
^mus,  nisi  per  legale  judicium  parium  suorum 

*  vel  per  legem  icrrse. 

These  words,  «  nullus  liber  homo,*  &c.  are 
express  enough,  yet  it  is  remarkable  tliat  Mat- 
thew Paris,  an  author  of  special  credit,  dotli 
observe,  foL  432,  that  the  Charter  of  9  U.  3, 
was  the  very  samens  tliat  of  11  John,  '  in  nuUo 
'dissimilis'  are  his  words;  and  tliat  of  king 
John  he  setteth  down  verbatim,  fol.  342,  and 
there  the  words  are  direcily  <,Nec  eum  in 
'  carcerum  mittemus :'  and  sucU  a  corruption 
as  is  uow  iu  priut,  might  easily  happen  betwixt 
9  H.  3,  and  28  £.  1,  when  this  Charter  was 
first  exemplified,  but  certainly  there  is  suffici- 
ent left  in  that  which  is  extant  to  decide  thb 
question.    For  the  words  are,*  That  no  Free- 

*  man  shall  be  taken  or  imprisoned,  but  by  the 

*  lawful  judgment  of  his  peers  ;*  wliich  is  by  a 
jury  of  peers,  ordinary  juroi-s,  or  others,  who 
are  their  peers,  or  by  the  law  of  the  laud : 
which  words,  *  Law  of  tlie  land,'  must  of 
necessity  be  understood  in  tliis  nation,  to  be 
by  due  process  of  the  law,  and  not  the  law 
of  the  land  generally,  or  otherwise  it  would 
comprehend  bond-men  (whom  we  call  Vil- 
leins) who  are  excluded  by  the  word  *  Liber/ 
for  the  general  law  of  the  land  doth  allow  their 
lords  to  imprison  them  at  their  pleasure  without 
cause,  wherein  they  only  differ  from  the  free- 
men in  respect  of  their  persons,  who  cannot  he 
imprisoned  without  a  cause.  And  that^this  is 
the  true  understanding  of  these  words,  '  Per 
legem  terrae,'  will  more  plainly  appear  by  di-. 
vers  other  statutes  that  i  shall  u^e,  which  do 
expound  the  law  accordingly.  And  though  the 
words  of  this  Grand  Charter  be  spoken  m  t^ 
third  person,  yet  they  are  not  to  be  understood 
of  suits  betwixt  party  and  party,  at  least  not  of 
them  nlone,  but  even  of  the  king's  suits  against 
his  subjects,  as  will  appear  by  the  occasion  of 
getting  of  that  Charter,  which  was  by  reason  of 
the  diflferences  betwixt  those  kings  and  their 
people,  and  therefore  properly  to  be  applied 
unto  their  power  over  thetn,  and  not  to  ordi- 
nary questions  betwixt  subject  and  subject. 

Secondl)^  The  word  *  per  legale  judicium 
'  parium  suorum,*  immediately  precediug  the 
9ther  of  '  per  legem  terra,'  are  meant  of  Trials 
at  the  king's  suit,  and  not  at  the  pro«ieciltion  of 
a  subject.  And  therefore,  if  a  peer  of  the  realm 
be  armigned,  at  the  suit  of  tne  king,  upon  an 
Indictment  of  murder,  he  shall  be  trien  by  hii 
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peer?,  iliiil  13  nohles;  but  if  he  be  appealed  of 
luurilr  by  a  subject,  liis  trial  shall  be  by  an 
ordiuriry  Jury  of  IC  t.ccholders,  as  ap|;carelli 
in  10  K.  4,  6,33  H.'S,  Bmoke  Title  Trials  142. 
Stan.  C(  r.  li.  3,  ca.  1,  fob  152.  rnd  in  10  E.  4, 
6,  it  is  Siud,  such  is  the  meaning  of  Magna 
Charta,  for  the  sanie  reason:  therefore  as  *  per 

*  judicuim  p;'.rium  buoruni*  extends  to  ilie  kirg*s 
iuit,  so  shiill  these  x\ords  ^perle;ren>  terra;/ 

And  in  8  E.  2,  rot.  \k\x\.  n.  7,  lucre  is  a  Peti- 
tion that  a  Writ  uiuicr  the  privy-sc«d  went  to 
the  piardians  of  the  preai  sen  Is,  to  cauee  lards 
to  be  seized  into  tbj  kirg's  hands,  by  force  of 
which  there  wcnr  a  writ  out  of  the  Chance:  y  to 
fhc  Esclicator,  to  seize,  ngainst  ihe  t'orm  ol  the 
Grand  Charter,  that  the  king  nor  his  ministers 
shall  out  no  man  ofhi^  t'reehold  niihout  reason- 
able judgimnt,  and  the  party  was  restored  to 
his  land:  which  shewed  the  siatuic  ilid  exiend 
10  I  he  king. 

Ihero  was  no  invasion  opon  th^s  personal 
liberty,  till  the  time  of  Edw.  3,  w  hich  was  £Oon 
resented  by  ihe  subject;  for  in  5  E.  3,  c.  9,  it 
is  ordained  in  these  words  :  *  It  is  enacted  that 
*'  nt)  man  frojn  henceforth  shall  be  attached  by 

*  ary  accusation,  nor  fore-judged  of  life  or  limb, 

*  nor  his  lands,  tenenriCnis,  goods,  nor  chattels, 

*  jeizcd  into  the  king's  hnjids,  against  the  form 

*  of  the  Great  Clmrter,  and  the  law  of  the  knd.* 
i?5  E.  3,  c.  4,  it  is  more  fidl,  and  doth  expound 
liie  words  of  tlje  Grand  Charter,  and  is  thus: 

*  Whereas  it  is  contained  in  the  Grand  Charter 

*  of  ihe  franchises  of  England,  that  no  freeman 

*  shall  be  imprisoned,  nor  put  out  of  his  freehold, 

*  nor  free  custom,  unless  it  be  by  the  law  of  the 
s  laud ;  it  is  awarded,  asrcmed,  and  established, 

*  th:it  from  hence  none  hhall  be  taken  by  pe- 

*  tition  or  sug|;estipn,  made  to  our  lord  the  king, 

*  or  to  his  c  juuci!,  unless  it  be  by  Indictment, 

*  or  presentment  of  his  gf»od  and  lawful  people 

*  of  the  same  neighbourhood  ;  whicii  such  deeds 

*  shall  be  done  in  due  manner,  or  by  proce^s 

*  made  by  writ  original  at  the  common  law,  nor 

*  that  none  be  outcd  of  his  franchises,  nor  of  his 

*  freehold,  unless  he  be  duly  brought  in  to  an- 
'  swcr,and  fore-judi;ed  of  the  same  by  the  course 

*  of  the  la%v;  and  if  any  thing  be  done  iigainst 

*  the  same,  it  shall  be  redressed  and  hulden  for 

*  nought ' 

Out  of  this  Statute  lobserte,  rhat  what  in 
Magna  Chnrta,  and  the  preamble  of  the  Statute 
is  termed  *  by  the  law  of  the  land,' is  in  the  body 
of  the  Act  expounded  to  be  by  process  made 
by  tijc  writ  original  at  the  common  law,  which 
is  a  plain  interpretation  of  the  words  *  law  of 

*  the  land  *  in  the  Grand  Charter.  And  I  note 
that  this  law  was  made  upon  the  commitment 
of  divers  to  the  Tower,  no  man  yet  knowetb  for 
what. 

28  E.  3,  c.  3,  it  is  more  direct,  this  liberty 
being  fcdjowed  with  fresh  suit  by  the  subject, 
where  the  words  are  not  many,  but  very  full  and 
sigi.iticant ;  '  That  no  man,  of  what  state  or  con^ 

*  diti^n  soever  he  be,  shall  be  put  out  of  his 

*  lands  or  tenements,  nor  taken, nor  imprisoned, 

*  nor  'iisinheriied,  nor  put  to  de.ith,  without  he 

*  be  brought  in  to  answer  by  due  process  of  law/ 


Here  your  lordships  sec  the  usual  word?,  •  tbt 

*  law  of  the  land,*  are  rendered  by  due  proce-s 
of  tlie  law. 

3G  E.  3,  Rot.  Pari.  n.  9.  Amongst  the  pe- 
titions of  the  commons,  one  of  them  being  tran- 
siaiid  into  English  out  of  French,  is  thus;  fir^t, 
that  the  Great  Charter,  and  the  Charter  of  the 
Forest,  and  other  Statutes  made  in  his  time,  aud 
the  lis.se  of  his  progenitors,  for  the  profit  of  him, 
and  hi^  conimonaUy,  be  well  and  firmly  kepi ; 
and  put  in  due  execution,  without  potting  di^ 
turbance,  or  making  arrest  contrary  to  them  by 
special  command,  or  in  other  manner. 

The  an3^\er  to  the  Petition,  which  makes  it  an 
act  of  parliament,  is,  *  Our  lord  the  king,  by  the 

*  absent  of  the  prelates,  d'jkes,  earls,  barons,  and 

*  ihe  comiijonalty,  hatli  ordained  and  estabh*b- 

*  ed,  that  the  said  Charters  andSiatuies  be  htld, 

*  and  put  in  execution,  according  to  the  said 

*  Petition.'  It  js  obser\able,  that  the  Statutes 
were  to  be  put  in  execution  according  to  the 
said  Pt  tition,  which  is,  that  no  arrest  sliould  be 
made  contrary  to  the  Statutes,  by  special  com- 
mand. This  concludes  the  question,  and  is  of 
as  great  force  as  if  it  were  printed,  for  the  Par- 
liament Roll  is  the  true  warrant  of  an  act,  and 
many  are  omitted  out  of  the  Books,  that  are 
extant  in  the  lloU. 

3G  E.  3,  Rot,  Pari.  n.  22,  explainelh  it  fur- 
ther;   for  there  the  Petition  is,  <  Whereas  it  i^ 

*  contained  in  the  Grand  Charter  and  otfiec 

*  Statutes,  that  no  man  be  taken  or  imprisoned 
'  by  special  conmiand  without  IndicUnent,  or 

*  other  due  process  to  be  made  by  the  law,  and 

*  oftentimes  it  hath  been,  and  yet  is,  many  arc 

*  hindered,  taken  and  imprisoned  without  In- 

*  dictnient,  or  other  process  made  by  the  law 

<  upon  tliem,  as  well  of  things  done  out  of  the 
'  Forest  of  the  king,  as  for  other  things  ;  th  >t  it 
*■  would  therefore  please  our  said  lord  to  com- 

*  mand  those  to  be  delivered,  which  arc  so  taken 
'  by  special  command  against  the  form  of  the 

<  Charter  ar.d  Statutes  as  afoiesaid.' 

The  Answer  is,  •  The  king  is  pleased,  that  if 
'  any  man  find  himself  grieved,  tlmt  he  come 

*  anci  make  his  complaint,  and  right  shall  he 

*  done  unto  bim.'  37  E.  S,  c.  18,  agreeth  in 
substance  with  them :  it  saith,  •  Though  it  be 
'  contained  in  the  Great  Charter,  that  no  man 

*  be  tak^'n  nor  imprisoned,  nor  put  out  of  his 

*  freehold  without  process  of  the  law;  nevertbe- 

*  less  divers  people  make  false  suggestions  to  the 
'  king  himself,  as  ttell  (or  malice  as  otherwise,, 
'  whereat  the  king  is  often  grieved,  and  divers 

*  of  the  realm  put  in  damage,  against  the  form 

*  of  the  same  Charter;  wherefore  it  is  ordained, 

*  that  ail  they  which  make  such  soggiest  ions,  shall 

*  be   sent  with   the  same  suggestions,  to   the 

*  ChanceUor,  Treasurer,  and  his  grand  council, 
'  and. that  they  there  find  surety  to  pursue  their 

*  suggestions,  and  incur  the  same  pain  that  the 

*  other  should  have  had,  if  he  were  attainted,  in 

*  case  that  the  suggestion  be  found  evil ;  and 
'  that  then  process  of  law  be  made  against 
'  them  without  being  taken  or  imprIi>oned,against 

*  tl»e  form  of  the  said  Charter,  and  other  Sta- 

*  tutes.'    Here  the  law  of  the  land  in  the  Grand 


a>] 


STATE  TRIALS,  S  Crarlcs  I.  l62S.^the  Uberty  qfthe  Subject, 


[90 


Charter  is  explamcd  to  be  without  process  of 

4^E.  3,  c.  13.  At  the  request  of  the  Com- 
mons by  their  Petition  put  forth  in  this  parlia- 
menty  to  e^hew  mischief  and  damage  done  to 
divers  of  hid  commons  by  false  accusejs,  vthich 
oftentimes  have  made  tl»cir  accusations,  more 
for  revenge  and  singulnr  benefit,  than  for  the 
profit  of  the  king,  or  of  his  people ;  of  which  ac- 
cused persons  some  have  been  taken  and  caused 
lo  come  before  the  king's  council  by  writ,  and 
othertvise  upon  i;rievbus  pains  a«^inst  the  law  ; 
it  is  assented  and  accoi*ded  for  the  good  govern- 
nnce  of  the  commons,  That  no  man  be  pot  to 
answer  without  presentment  before  justices  or 
natter  of  record,  or  by  due  process  and  writ 
original,  according  to  the  old  hiw  of  the  land  : 
r.nd  if  any  thiog  from  hence  !^e  done  to  the  con- 
trary, it  shall  be  void  in  the  law,  and  boldcn  for 
error. , 

But  this  is  better  in  the  Parliament  Roll, 
where  the  Petition  and  Answer,  which  makes 
the  Act,  are  set  down  at  large,  42  £.  S,  Rot. 
Pari  n.  13. 

Ttie  Petition. 
'  Item.   Because  that  many  of  vour  com- 

<  mons  are  hurt  and  destroyed  by  false  accu- 

*  sersy  who  make  their  accusations  more  for 

*  their  revenge  and  particular  gain,  than  for  the 

<  profit  of  the  king,  or  of  his  people  :  and  those 

*  that  are  accused  by  thein,  some  are  taken, 
>  and  others  are  made  to  come  before   the 

*  kind's  council  by  writ,  or  other  command- 
'  mtnt  of  the  king,  upon  grievous  pains,  con- 
'  irary  cq  the  luw .:  Ihat  it  would  please  our 

*  lurd  the  king,  and  his  good  council,  for  the 
'  just  government  of  his  people,  to  ordain,  that 

*  if  hereafier  any  accuser  propose  any  matter 
'  fur  the  profit  of  the  king,  that  the  same  matter 
'  be  sent  to  the  justices  of  the  one  bench  or  of 
'  the  other,  or  the  Assizes,  to  be  enquired  and 

*  detennined  according  to  the  law ;  and  if  it 

*  concern  the  accuser  or  party,  that  he  take  his 

*  suit  at  the  Common  Law;  and  that  no  man 

*  be  put  to  answer  without  presentment  before 
'  the  justices  or  matter  of  record,  and  by  due 

*  process  and  original  writ,  according   to  the 

*  ancient  law  of  the  land.  And  if  any  thing 
'  henceforward  be  done  to  the  contrary,  that  it 
'  be  void  in  law,  and  held  for  error.' 

Here  by  due  process  and  original  writ,  ac- 
cording to  the  ancient  law  of  the  land,  is  meant 
the  same  thing,  as  '  per  legem  terre,''in  Magna 
Charta;  and  the  abuse  was,  they  were  put  to 
answer  by  the  commandment  of  (be  king. 

Tk^  King's  Answer  is  thus : 
*  Because  that  this  Article  is  an  Article  of 

*  the  Grand  Charter,  the  king  willeth  that  this 

*  be  done,  as  the  Petition  doih  demand.'  By 
this  appeareth  that  *  per  legem  terrse,'  in 
JUagna  Charta,  is  meant  by  due  process  of  the 
law. 

Thus  your  lonlsbips  fiave  lieard  Acts  of  Par- 
liament in  the  point.  But  the  Statute  of  West- 
minster, 1.  c.  15,  is  urged  to  disprove  this  opi- 
nion, where  it  is  expressly  said.  That  a  man  i^ 


not  repleviable,  who  is  committed  by  the  com- 
mand of  the  king ;  therefore  the  Command  of 
the  king,  without  any  cause  shewed,  is  sufiicic-nt 
to  commit  a  man  to  prison.  And  because  the 
strength  of  the  Argument  may  appear,  and  the 
Answer  be  better  understood,  1  will  read  the 
wOrtls  of  the  Statute,  which  are  thus: 

•  And  forasmuch  as  sheriffs  ami  others,  which 

*  have  taken  and  kept  in  prison  persons  detect- 
'  ed  for  lelony,  and  o1  ten  times  have  let  out  by 

<  replevin  sucii  as  were  not  repleviable,  and 
'  have  kept  in  prison  such  as  were  repleviable, 

*  because  they  would  ginn  of  the  one  party, 
^  and  grieve  the  other ;  and  forasmuch  as  be* 

*  fore  this  time  it  was  not  certainly  determined 
'  what  person5  were  repleviable,  and  what  not, 

*  but  only  those  that  were  taken  for  the  death  of 
'  a  man,  or  by  the  commandment  of  the  king, 
'  or  cf  his  justices,  or  for  the  forest ;  it  is  pro- 
'  vided,  and  by  the  king  commanded,  that  such 
'  prisoners  as  were  before  outlawed,  and  they 
'  which  have  abjured  the  realm,  provers,  and 

*  such  as  be  taken  with  the  manner,  and  those 

*  which  have  broken  the  king's  prison,  thieves 

*  openly  defamed  and  known,  and  such  as  be 
^appealed  by  approvers;  so  long  as  the  ap- 

*  provers  are  living,  and  if  they  be  not  of  good 

*  name,  and  soch  as. be  taken  for  burning  of 
'  houses  feloniously  done,  or  false  money,  or 

<  for  counterfeiting  the  king's  seftl,  or  persons 
'  excommunicate  taken  at  the  request  of  the 
'  bishop,  or  for  manifest  offences,  or  for  treason 

*  toaching  the  king  himself,  shall  be  in  no  wise 

*  repleviable  by  the  common  writ,  or  without 

*  writ.' 

But  snch  as  be  indicted  of  larceny  by  in- 
quests taken  before  sheriffs  or  bailiffs  by  their 
office,  or  of  light  suspicion,  or  of  petty  Urceny, 
that  amounteth  not  above  the  value  of  twelve- 

{)ence,  if  they  were  not  guilty  of  some .  other 
arceny  aforetime,  or  guilty  of  receipt  of  fe- 
lons, or  of  commandment,  or  of  force,  or  of 
aid  of  felony  done,  or  guilty  of  some  other 
trespass,  for  which  one  ought  not  to  lose  either 
hfe  or  member :  and  a  man  appealed  by  an  ap- 
prover, after  the  death  of  the  approver ;  if  he 
be  no  common  thief  or  defamed,  shall  from 
henceforth  be  let  out  by  sufficient  surety,  whei*- 
of  the  sheriff  will  be  answerable,  and  that  with- 
out giving  aught  of  their  goods.  And  if  the 
sheriff,  or  any  other,  let  any  go  at  large,  by 
surety,  that  arc  not  repleviable,  if  he  be  sheriff 
or  constable,  or  any  other  bailiff,  or  such  as 
hath  a  fee,  which  hath  keeping  of  prisons,  and 
thereof  be  attainted,  he  9hall  lose  bis  ofiica  and 
fee  for  ever.  And  if  the  under-sheriff,  con- 
stable or  bailiff,  or  such  a^  hath  fee  for  keeping 
of  prisons,  do  it  contrary  to  the  will  of  his  lord, 
or  any  other  bailiff  being  not  of  fee,  they  shall 
have  three  years  imprisement,  and  make  a  fine 
at  the  king's  pleasure ;  and  if  any  man  with- 
hold prisoners  repleviable,  after  that  the)r  have 
offered  sufficient  surety,  he  shall  pay  a  grievous 
amercement  to  the  ki'n^;  and  if  he  take  any 
reward  for  the  deliverance  of  such,  tie  shall  pay 
double  to  the  prisoner,  and  also  shall  pay  a, 
grievous  amercement  to  the  king. 
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The  Antwer. 
It  must  be  acknowledged,  that  a  man  taken 
hj  the  comiuandmeat  of  the  king  is  not  reple- 
viable,  for  so  are  the  expre&s  words  of  this  Sta- 
tute: but  tliis  maketh  nothing  against  the  De- 
claration of  the  House  of  Commons ;  for  the^f 
say  not,  the  sheridF  may  replevy  such  a  one  bpr 
sureties,  scilicet  manucuptotes,  but  that  he  is 
bailable  by  the  kinf^^s  court  of  justice :  for  the 
better  apprehending  whereof,  it  is  to  be  known, 
that  th^re  is  a  difference  between  repleviable, 
which  lb  always  by  the  kheriiT  upon  pledges  or 
sureties  given,  and  bailable,  which  is  by  a  court 
of  record,,  where  the  prisoner  is  delivered  to 
bis  bail,  and  they  are  his  gaolers,  and  may  im- 

Srison  him,  and  shall  suffer  for  him  body  for 
ody,  as  appcareih  33  &  36  £dw.  3,  titulo 
Mainprize  12  i&  13,  where  the  difference;  be- 
twixt Buil  and  Mainprize  is  expressly  taken. 
And  if  the  words  of  the  Statute  themselves  be 
observed,  it  will  appear  plainly,  that  it  extends 
to  the  Sheriff  and  other  inferior  officers,  and 
doth  not  bind  the  hands  of  the  judges. 

The  Preamble,  which  is  (he  key  that  openeth 
the  entrance  into  the  meaning  of  the  makers 
of  the  Law,  is,  '  Forasmuch  as  Sheriffs  and 
'  others  have  tal^en  and  kept  in  prison  persons 

*  detected  of  felonjr.'  Out  of  these  words  1  ob- 
serve, that  it  nominate!  h  Sheriffs,  and  then  if 
the  Judges  should  he  included,  they  must  be 
comprehended  under  that  general  word,  'others;* 
wliich  doth  not  extend  to  those  of  an  higher 
rank,  but  to  inferiors,  for  the  best  by  all  courses 

.  is  first  to  be  named.  And  therefore  if  a  man 
bring  a  Writ  of  Customs  and  Services,  and 
name  Rents  and  other  things,  the  general  shall 
not  include  Homage,  which  is  a  personal  ser- 
vice, and  of  an  higher  nature,  but  it  shall 
extend  to  ordinary  annual  service,  31  E.  1, 
droit  67.  So  the  Statute  of  13  £liz.  c.  IQ, 
which  beginnetii  with  Colleges,  Deons  and 
Chapters,  Parsons,  Vicars,  and  concludes  with 
these  words,  *  and  others  having  spiritual  Pro- 
<  motions,'  shall  not  comprehend  Bishops  that 
are  of  an  higher  degree,  ns  appeareth  in  the 
archbishop  of  Canterbury's  Case,  reported  by 
sir  Edw.  Coke,  lib.  2,  fol.  46,  B. 

And  thus  much  is  explained  in  the  very 
Statute  towards  the  end,  when  it  doth  enu- 
merate those  who  were  meant  by  the  word, 

*  others,'  namely,  Under-SiierilTs,  Constables, 
Bailiffs,  &c. 

A^ain,  the  words  are,  *  Sheriffs  and  others 
'  which  have  taken  and  kept  in  prison.'  Now 
every  man  knoweth.  Judges  do  neither  arrest, 
nor  keep  men  in  prison ;  that  is  the  office  of 
Sheriffs  and  other  inferior  ministers.  There- 
fore this  Statute  meant  such  only,  and  not 
Judges. 

The  words  are  further,  That  they  let  out  by 
replevin  such  as  are  not  repleviable,  that  is  the 
proper  language  for  a  Sheriff;  nay,  more  ex- 
press afterward  in  the  body  of  the  Statute,  that 
such  as  are  there  mentioned,  shall  in  nouise 
be  repleviable  by  the  common  Writ,  which  is 

*  De  bomine  replegiando,'  and  is  directed  to 
tbe  Sheriff,  nor  without  wh^  which  is  by  the 


Sheriff  ejr  cficio.  But  that  which  receives  no 
answer  is  tins,  that  the  command  of  the  Jus- 
tices, who  derive  their  authority  from  tlic 
crown,  is  there  eqnal  as  to  this  purpose  with 
liie  command  of  the  kinjg.  And  therefore  by 
all  reasonable  construction,  it  must  needs  re- 
late to  officers  that  are  subordinate  to  both,  as 
sheriffii,  under-sheriffs,  bailiffs,  constables,  and 
the  like.  And  it  were  a  harsh  exposition  to  say, 
that  the  Justices  might  not  dischari;e  their  oi»n 
command,  and  yet  that  reason  would  conclude 
as  much ;  and  that  this  was  meant  of  the  sheriff' 
and  other  ministers  of  justice,  appears  by  the 
AeciUl,  27  Edw.  1,  c.  3,  and  likewise  by  ^ieta, 
a  Manuscript,  so  called,  becatise  the  author 
lay  in  the  Fleet  wlien  he  made  the  Book  :  for 
he,  1.  3,  c.  52,  in  his  Chapter  of  Turns,  and 
the  Views  of  the  Hundred  Courts  in  the  Coun- 
try, setteth  down  the  Articles  of  the  Chiirges 
that  are  there  to  be  inquired  of;  amongst 
which,  one  of  tbem  is  '  De  replegiabilibus  in- 
'  juste  detentis  et  irrepleeiabihbus  dimissis;' 
which  cannot  be  meant  of  not  bailing  by  the 
Justices ;  for  what  have  the  inferior  courts  in 
the  country  to  do  with  the  acts  of  the  Justices? 
And  to  make  that  more  plain,  he  setteth 
down  in  that  Chapter,  that  concemeth  Sheriffs 
only,  the  very  statute  of  Westminster  1,  which 
he  translates  verbatim  out  of  the  French  into 
the  Latin ;  save  that  he  renders  taken  by  the 
conmiaud  of  the  Justices,  thus,  '  per  judicium 

*  Justiciariorum;'  and  his  Preface  to  tlie  Sta- 
tute plainly  sheweth,  that  be  understood  it  of 
Replevin  by  Sheriffs;  for  he  saith, '  Qui  debent 

*  per  pleeios  dimitti,  qui  non  declarat  hoc  Sta- 
'  tutum ;  and  *  per  plegios'  is  before'the  Sheriff. 

But  fur  direct  Authority,  It  is  the  opinion  of 
Newton,  chief  justice,  22  Hen.  6,  46,  where 
his  words  are  these :  '  It  cannot  be  iutended 

*  that  the  Sheriff  did  suffer  him  to  go  at  large 
'  by  Mainprize ;  for  where  one  is  taken  by  tlie 

*  writ  of  the  king,  or  the  commandment  of  the 
'  king,  be  is  irrepleviable;  but  in  such  case  his 

*  friends  may  come  to  the  Justices  from  him  if 
'  be  be  arrested,  and  purchase  a  SopHsrsedeas.' 
This  Judge  concludes,  th.it  the  sheriff  cannot 
deliver  him  that  is  taken  by  the  command  of 
the  king,  for  that  he  is  irrepleviable,  which  is 
the  very  word  of  the  statute :  but,  saith  he,  his 
friends  may  come  to  the  Justices,  and  purchase 
a  SupeneJeat.  So  he  declares  the  very  ques- 
tion, that  the  Sheriff  had  no  power,  but  the 
Justices  had  power  to  deliver  him  that  is  com- 
mitted by  the  king's  coo»mand,  and  both  the 
antient  and  modem  practice  manifest  a&  niucli : 
for  he  that  is  taken  for  the  death  of  a  man,  or 
for  tbe  Forest,  is  not  repleviable  by  the  sheriff, 
yet  they  arQ  ordinarily  bailed  bv  tbe  Justices, 
and  were  by  the  king*s  writs  directed  to  the 
sheriffs  in  the  times  of  EdW.  1  and  2,  as  appears 
in  the  close  Rolls,  which  could  not  be  dune  if 
they  were  not  bailable.  And  it  is  every  day  s 
experience,  that  the  Justices  of  tlie  liinij's- 
bench  do  bail  for  murder,  and  for  offences  done 
in  the  Forest,  which  they  could  not  do,  if  tlie 
word  *  ircepleviable,'  in  Westminster  1,  were 
meant  of  the  Justices,  as  nell  as  of  the  Shcriffk. 
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For  Authorities  that  have  been  offered  to 
prove  the  contrary,  they  arc  in  number  three. 
The  first  is  21  Edw.  3,  Rot.  2,  which  also  is  in 
tlie  Book  of  Pleas  in  Pariiament  at  the  Tower, 
upon  an  action  there  brought,  fol.  44.  It  is 
not  an  act  of  parliament,  but  a  resolution  in 
parliament  upon  an  action  there  brought,  which 
was  usual  in  those  times :  and' the  case  is,  that 
Stephen  Rabez,  the  sheriff  of  the  counties  of 
Leicester  and  Warwick,  was  questioned,  for 
that  he  had  let  at  large  by  surety,  amongst 
others,  one  William,  the  son  of  Walter  te  Pe- 
sons,  asainst  the  will  and  command  of  the 
king,  wnereas  the  king  had  commanded  him  by 
letters  under  the  privy-4eal,  that  he  should  do 
no  favour  to  any  man  that  was  committed  by 
the  earl  of  Warwick,  as  that  man  was;  wliere- 
unto  the  sheriff  anbwered,  that  he  did  it  at  the 
request  of  some  of  the  king's  household  upon 
their  letters;  and  because  the  sheriff  did  ac- 
knowledge the  receipt  of  the  king's  letters, 
thereupon  he  was  committed  to  prison  accord- 
ing to  the  form  of  the  statute. 

To  this  I  answer,  the  sheriff  was  justly 
punished,  for  that  he  is  expressly  bound  by  the 
statute  of  Westminster  1,  which  was  agreed 
from  the  beginning ;  but  this  is  no  proof,  that 
the  Judges  had  no  power  to  bail  this  man. 

The  next  Authority  is  33  Hen.  6,  in  the  Court 
of  Common  Pleas,  fol.  S8,  b.  S9y  where  Robert 
Poynings,  esq.  was  brought  to  the  bar  upon  a 
Capias,  and  was  return^,  that  he  was  com- 
mitted *  per  duos  de  concilio,'  (I  believe  it  is 
misprinted  for  *  dnos  de  concilio,' i.  e.  'dominos 
'  de  concilio,*  which  is  strongest  against  what  I 
maintain)  *  pro  diversis  causis  regem  tangentib.' 
And  he  made  an  attorney  there  in  an  action, 
whence  it  is  inferred,  that  the  retuni  was  good, 
and  the  party  could  not  be  delivered. 

To  this  the  answer  is  plain :  1.  No  opinion 
is  delivered  in  that  boolE,  one*  way  or  other, 
upon  the  return,  neither  is  there  any  testimouy 
whether  he  were  ddivered,  or  bailed,  or  not 
2.  It  appears  expressly,  that  he  was  brought 
thither  to  be  charged  in  an  action  of  debt,  at 
another  man's  suit,  no  desire  of  his  own  to  be 
delivered,  or  bailed ;  and  then  if  he  were  re- 
manded, it  is  no  way  material  to  the  question 
in  hand.  But  that  which  is  most  relied  upon, 
is  the  Opinion  of  Stamf.  in  his  Book  of  Pleas 
of  the  Cfrown,  lib.  9,  c.  18,  f.  72,  73,  in  his 
Chapter  of  Mainprise,  where  he  reciteth  the 
Statute  of  Westm.  1,  c.  15,  and  then  saith 
thus :  *  By  tliis  Statute  it  appears,  that  in  four 

*  cases  at  the  Common  Law  a  man  was  not  re- 
'  pleviable;  to-wit,  those  that  were  taken  for 
^  the  death  of  a  man,  by  the  command  of  the 
'  king,  or  his  justices,  or  for  the  forest ;'  thus 
far  he  is  most  right  Then  he  goeth  on,  and 
saith,  '  Ab  to  the  command  of  the  king,  that  is 

*  understood  b^  the  commmid  of  his  own  mouth, 
'  or  his  council,  which  is  incorporated  unto 
'  him,  and  spake  with  his  mouth,  or  otherwise 

*  eyrerr  Writ  or  Capias  to  take  a  man,  which  is 
'  the  king's  command,  woald  be  as  much;  and 
'  as  to  the  command  of  the 'Justices,  that  is 
'  meant  tbair  absolute  commandment,  (or  if  it 


'  be  by  their  ordinary  commandment,  he  i%  re* 

*  pleviable  by  the  sheriff,  if  it  be  not  in  some 

*  of  the  cases  prohibited  by  the  statute.' 

The  answer  that  I  gave  unto  this  is,  that 
Stamford  had  said  nothing  whether  a  man  may 
be  committed  without  cause  by  the  king's  com- 
□aaiid,  or  whether  the  Judges,  oueht  not  to  hail 
him  in  such  case,  only  that  such  a  one  is  not 
repleviable;  which  is  agreed,  for  that  bcdongs 
to  the  Sheriff.  And  because  no  man  should 
think  he  meant  aiiy  such  thine,  he  concludes 
the  whole  sentence  touching  tne  command  of 
the  King  and  the  Justices,  that  one  committed 
by  the  ordinary  command  of  the  justice,  is  re- 
pleviable by  the  sheriff;  or  at  least  it  appears 
not  that  he  meant  that  a  man  committed  by 
the  king,  or  by  the  privy-council  without  cause, 
should  not  be  bailable  by  the  justices,  and  he 
hath  g;iven  no  opinion  m  this  case ;  whet  be 
would  have  said,  if  he  had  been  asked  the  ques- 
tion, cannot  be  known,  neitlier  doth  it  appear, 
that,  by  any  thing  that  he  hath  said,  he  meant 
any  such  thing  ak  would  be  inferred  out  of  him. 
And  now,  my  lords,  I^  have  performed  the  com- 
mands of  the  Commons,  and  as  1  conceive  shall 
elear  tiie  declaration  of  personal  Liberty,  an 
ancient  and  undoubted  truth,  fortified,  with 
seven  acts  of  parliament,  and  not  opposed  by 
any  statute  or  authority  of  law  whatsoever. — 
See  Littleton's  Precedents  after  Mr.  Selden's. 

Ma.  Sblden^s  AacuMENT. 

My  lords;  Vour  lordships  have  heard  from 
the  gentleman  that  last  spake,  a  great  part  of 
the  grounds  upon  which  the  House  of  Com- 
mons, upon  mature  deliberation,  proceeded  to 
that  dear  Resolution  touchiiig  the  Right  of  the 
Liberty  of  their  Persons.    The  many  acts  of 

Clinmenti,  which  arc  the  written  laws  of  the 
i,  and  are  expressly  in  the  point,  have  been 
read  and  oplened,  and  such  objections  as  have 
been  by  some  made  to  them,  and  some  objec- 
tions also  made  out  of  another  act  of  parlia- 
ment, have  been  cleared  and  answered.  It 
may  seem  now  perhaps,  my  lords,  that  little 
remains  needful  to  be  further  added,  for  the  in* 
forcement  and  maintenance  of  so  fundamental 
and  established  a  Right  and  Liberty  belonging 
to  every  freeman  of  the  kingdom.  But  in  the 
examination  of  questions  of  Law  of  Rjght, 
besides  the  laws  or  acts  of  parliament,  that 
ought  chiefly  to  direct  and  regulate  every  man's 
judgment,  whatsoever  hath  been  pat  in  practice 
to  the  contrary,  there  are  commonly  used  also 
former  Judgments,  or  Precedents,  and  indeed 
have  been  so  used  sometimes,  that  .the  weight 
of  reason,  of  law,  and  of  acts  of  parliament, 
hath  been  laid  by,  and  resolutions  have  been 
made,  and  that  in  this  very  point,  only  upon 
the  interpretation  and  apprehension  of  prece* 
dents.  Precedents,  my  lords,  are  good  tnedUij 
or  proofs  of  illustration  or  confirmation,  where 
tliey  agree  witii  the  express  law :  but  they  can 
never  be  proof  enough  to  overthrow  any  one 
law,  much  less  seven  several  acts  of  parliament, 
as  die  number  of  them  is  for  the  point.  The 
House  of  Commons  therefore  taking  into  coh- 
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sideration,  that  in  tbk  question,  being  of  so 
high  a  nature,  that  never  any  exceed«l  it  in 
any  court  of  justice  wbatsoever,  all  the  several 
ways  of  just  examination  of  the  truth  should 
be  used,  have  also  most  carefully  informed 
themselves  of  all  former  Judgments  and  Preoe> 
dents  concerning  this  great  point  either  way, 
and  have  been  no  less  careful  of  the  due  pre- 
servation of  his  majesty*s  just  Prerogative  than 
of  their  own  Rights.  The  Precedente  here  are 
of  two  kinds,  either  merely  matter  of  Record, 
or  else  the  former  resolutions  of  the  Judges, 
after  solemn  debate  in  the  point. 

This  point  that  concerns  Precedents,  the 
house  of  commons  have  commanded  me  to  pre- 
sent to  your  lordships,  which  I  shall  as  briefly 
as  I  may»  so  I  do  it  faithfully  and  perspicu- 
ously. To  that  end,  my  lords,  before  I  come 
to  the  particulars  of  any  of  those  Precedents, 
I  shall  first  remember  to  your  lordships,  that 
which  will  seem  -as  ^general  key  fjr  the  open- 
ing and  true  apprehension  Of  all  them  of  record, 
without  which  key,  no  man,  unless  iie  be  versed 
in  the  entries  and  course  of  the  king V  bench, 
can  possibly  understand  them. 

In  all  cases,  my  lords,  where  any  Right  or 
lihefty  belongs  to  die  subjects  by  any  positive 
law  written  or  unwritten,  if  there  were  not  also 
a  rcnsedy  by  law,  for  the  enjoying  or  regaining 
this  Right  or  Liberty,  when  it  is  violated  or 
taken  frcm  him,  the  positive  law  were  most 
'  vain,  and  to  no  purpose;  and  it  were  to  no 

Eurpose  for  any  man  to  have  any  right  in  any 
md  or  oUier  inheritance,  if  there  were  not  a 
known  remedy,  that  is,  an  action  or  writ,  by 
vrhicii,  in  some  court  of  ordinary  justice,  he 
might  recover  it.  And  in  this  case  oi  Right  or 
Liberty  of  Person,  if  there  were  not  a  remedy 
in  the  law  for  regaining  it,  when  it  is  restrained, 
it  were  of  no  purpose  to  speak  of  laws,  that 
ordain  it  should  not  be  restrained:  Therefore 
in  this  case  also,  I  shall  first  shew  you  tiie 
remedy  that  every  freeman  is  to  use  fur  the- 
regaining  of  his  liberty,  when  he  is  against  law 
imprisoned,  that  so  upon  the  legal  course  und 
form  to  be  held  in  using  that  remedy,  (he  pre- 
4xdents  or  judgments  upon  it,  for  all  judgments 
of  record  rise  ontof  this  remedy,  may  be  easily 
understood.  There  are  in  law  divers  remedies 
for  inlarging  of  a  freeman  imprisoned,  as  the 
writs  of  odio  et  atia^  and  o£/uMmn€  repiegiando, 
besides  the  common  or  most  known  writs  of 
Habeas  Corpus,  or  *  Corpus  cum  causa,'  as  it 
is  also  called. 

The  first  two  writs  are  to  be  directed  to  the 
sheriff  of  the  county,  and  He  in  some  particular 
cases,  with  which  it  would  be  untimely  for  me 
to  trouble  your  lordships,  because  they  coooiem 
not  that  which  b  committed  to  my  chai]ge. 
Bat  that  Writ  of  Habeas  Corpus  or  Corpus  cum 
•CM^,  is  the  highest  remedy  in. law,  for  any 
maa  that  is  imprisoned,  and  the  only  remedy 
for  him  that  is  imprisoned  by  the  special  cooi- 
nand  of  the  king,  or  the  lords  of  the  Privy- 
Council,  vrithout  shewing  cause  of  the  commit- 
ment:  neither  is  there  in  die  law  any  such 
thing,  nor  was  there  ever  mcnrioii  of  any  mch 


thing  in  the  laws  of  this  land,  as  a  petition  of 
right  to  be  used  in  such  .cases  for  liberty  of  the 

tierson,  nor  is  there  any  legal  course  for  en- 
argemeot  to  be  taken  in  8ui:h  cases  ;  howso- 
ever the  contrary  hath  upon  no  ground  or 
colour  of  law  been  pretended.  Now,  my  k>rds, 
if  any  man  be  so  imprisoned  by  nny  such  com- 
mand, or  otherwise,  in  any  prison  whatsoever 
through  Enj^and,  and  desire  bv  liirosrlf,  or  aoj 
other  in  his  behalf,  this  writ  of'  Habeas  Corpus 
fur  the  purpose  iu  the  court  of  kingVbench, 
the  writ  is  to  be  granted  to  him,  and  ought  not 
to  be  denied  him,  no  otherv.'i:>e  than  anotiicr 
ordinary  original  writ  in  the  chancery,  or  other 
common  process  of  law,  may  be  denied;  which 
amongst  otlier  things  the  house  resolved  also, 
upon  mature  delil^ration,  and  I  was  cou>- 
manded  to  let  your  lordships  know  so  much. 
This  writ  is  directed  to  the  seeper  of  the  pri- 
son, in  whose  custody  the  pnsoner  remains, 
commanding  him  that  after  a  certain  day,  he 
bring  ia  the  body  of  the  prisoner,  '  ad  sub- 
'jiciend.  et  recipiend.  juxtn  quod  cuna  coo- 
'  sideraverit,  &c.  una  cum  causa  captionis  ct 
'  detentionis  ;*  ajkI  oftentimes  '  una  cum  causa 
'  detentionis*  only,  *  captionis'  being  omitted. 

The  keeper  of  the  prison  thereupon  returns 
by  what  warrant  he  detains  Uie  prisoner,  and 
with  his  return  filed  to  his  writ,  brings  the  pri- 
soner to  the  bar- at  the  time  appointed;  when 
the  return  is  thus  madi?,  the  court  judgeth  of 
the  suliiciency  or  insufficiency  of  it,  only  out  of 
the  body  of  it,  without  having  respect  umo  any 
other  thing  whatsoei'er :  that  is,  they  suppose 
the  return  to  be  true  whatsoever  it  be :  it  it  be 
false,  the  prisoner  may  have  his  action  on  the 
case  against  the  gaoler  tliat  brought  him.  Now, 
ray  lords,  when  the  prisoner  comes  thus  to  the 
bar,  if  he  desire  to  be  bailed,  and  that  tlie  court 
upon  the  view  of  tbe  return  think  him  in  law 
to  be  bailable,*  then  he  is  alwa^rs  first  taken 
from  the  keeper  of  the  prison  that  brings  him, 
and  conrunirted  to  the  marshal  of  the  KiugV 
Bcnch,  and  afterwards  bailed,  and  the  entry 
perpetually  is,    *  Committitur  Mariscalio  et 

*  postea  traditui"  in  Ball'  ;*  for  the  court  never 
bails  any  man,  until  he  61-st  becomes  their  own 
prisoner,  and  be  <  in  custociia  Mariscaii'  of  that 
court.,  fiut  if  upon  the  return  of  tlie  Habeas 
Corpus,  it  appear  to  the  court,  that  the  pri- 
soner ought  not  to  be  bailed,  nor  discharged 
from  the  prison  whence  he  is  brought,  ilien  lie 
is  remanded  or  sent  back  again,  Uiere  to  con- 
tinue, ttutil  bv  course  of  law  he  may  be  deli- 
vered ;  and  tbe  entry  in  tliis  case  is,  '  Remit- 

*  titur  quousque  secundum  legem  deliberatus 
'  fuerit,'  or  *  Remittitur,  quousque,'  &cc.  which 
is  all  one,  and  the  highest  awafd  or  judgment 
that  ever  was  or  can  be  given  upon  an  iiabeas 
Corpus.  But  if  the  Judges  doubt  only  whe- 
ther in  law  they  ouglit  to  take  him  from  tl)e 
prison  whence  lie  came,  or  give  a  day  lo  the 
sheriff  to  amend  his  writ,  as  ottrn  they  do,  then 
they  remand  him  only'  during  the  time  of  tlieir 
doubt,  or  until  the  sheriff  hath  amended  his 
return,  and  the*entry  upon  thai  is  <  Remittitur'' 
only,  or  ^Roaiuitiir  prisonae  prapd.*  without 
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any  more.  And  so  *  remittitur'  genernlW  is 
of  far  less  moment  in  the  award  upon  the  Ha- 
beas CorjMis,  than  *  remittitur  quousque,  &c. 
liowei-er  ihe  vulgar  opinions  raised  out  of  iht 
late  Judguuut  be  to  the  contrary.  All  these 
|Iii»»j;h  are  of  most  known  nnd  coiistant  use  in 
the  (.ourt  of  KingV Bench,  as  it  cannot  he 
doubled  but  voiir  lordships  will  cnsfly  know 
from  the  prave  and  learned  my  lords  the  judges. 
Thftse  two  courses,  the  one  of  the  entry  of 
'  Committitur  iVLiriscall.  et   postea  iraditnr  in 

*  Ballium/  and  the  other  *  remittitur  quousque 

*  &c.  et  remittitur'  geu'erally,  or  •  remittitur 
'  prisons  prasd.'  together  with  the  nature  of 
the  Habeas  Corpus,  thus  stated;  it  will  be  ea- 
sier for  me  to  open,  sind  your  lordships  to  ol>- 
aerve,  whatsoever  shall  occur  to  the  purpose  in 
the  Precedents  of  Uecord,  to  which  I  shall 
come  now  in  the  particular.  But  before  I 
come  to  the  Precedents,  I  am  to  let  you  know 
the  Resolution  of  the  house  of  commons  touch- 
ing the  enlargjemf  nt  of  a  man  committed  by 
ttie  command  of  the  king,  or  the  privy-council, 
or  any  other,  without  cause  shewed  of  such 
commitment :  it  is  thus ;  That  if  a  freeman  be 
committed  or  detained  in  prison,  or  otherwise 
restrained  by  the  comm;ind  of  tlie  king,  the 
privy-council,  or  any  other,  and  nu  cause  of 
such  commitment,  detainer,  or  restraint  be  ex- 
pressed, for  which  by  law  he  ought  to  be  com- 
mitted, detained  or  restrained ;  and  the  same 
be  retunfed  upon  an  Habeas  Corpus  granted 
for  the  party,  then  he  ougiit  to  be  delivered 
nnd  bailed. 

This  Ucsolutioii,  as  it  is  grounded  upon  the 
acts  of  pariiiiment  already  shewn,  and  the 
res  son  of  the  law  of  the  land,  whith  is  com- 
mitted to  the  charge  of  another,  nnd  anon  also 
to  be  opened  to  you,  is  strengthent'd  also  by 
many  Precedents'of  Record. 

But  the  Precedents  of  Record  that  concern 
this  point  are  of  two  kinds,  for  the  house  of 
commons  hath  informed  itself  of  such  as  con- 
cern it  either  way.  The  first,  such  as  shew  ex- 
pressly, that  persons  committed  by  the  com- 
mand of  the  king,  or  of  the  privy- council,  wuh- 
out  other  cause  shewed,  have  been  enlarged 
upon  bail  when  they  prayed  it;  whence  it  ap- 
pears clearly,  that  by  the  law,  they  are  baila- 
ble, and  so  by  H.abeas  Corpus  to  be  set  at  li- 
berty :  for  though  they  ought  not  to  have  been 
committed  without  a  cause  shewed  of  the  com- 
mitment, yet  it  is  true  that  the  reverend  Judges 
of  this  IuikI  did  pay  such  respect  to  such  com- 
mitments, by  the  command  of  the  king,  or  of 
the  lords  of  the  council,  (as  abo  to  the  com- 
mitment sometimes  of  inferior  persons)  that 
upon  the  Habeas  Corpus,  they  rarely  used  ab- 
solutely to  discharge  the  pennms  instantly,  but 
only  to  enlarge  them  upon  bail;  which  suffici- 
ently secures  and  preserves  the  Liberty  gf  the 
Subject,  according  to  the  laws  that  your  lord- 
ships have  already  heard,  nor  in  any  of  the 
cases  is  there  any  difference  made  between 
such  commitineots  by  the  lords  of  the  council, 
that  are  incorporated  with  him.  The  second 
kind  of  precedents  of  Record  ^e^  such  as  have 
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been  pretended  to  prove  the  law  to  be  contrary^ 
and  ifiat  persons  so  committed  ought  not  to  be 
set  at  ftbei'ty  upon  hail,  and  are  in  the  natui« 
of  objections  out  of  record. 

I  fchuU  deliver  them  summarily  to  your  lord- 
ships with  nil  faith,  nnd  also  true  copies  of 
then^ ;  out  of  which  it  shall  appear  clearly  to 
your  lordj-hips,  tliPt  of  those  of  the  first  kiud» 
there  are  no  less  than  twelve,  most  full  and 
directly  in  the  point,  to  prove  that  persons  so 
committed  are  to  be  delivered  upon  bail :  an/t 
amongst  those  of  the  other  kind,  there  is  not 
so  much  as  one,  not  one^  that  proves  at  all  any 
thing  to  the  contrary.  J  shall  first,  ray  lords^ 
go  through  them  of  tlie  first  kind,  and  so  ob- 
ser\'e  them  to  your  lordships,  that  such  scruples 
as  have  been  made  upon  them  i)y  some  that 
have  excepted  against  tbem,  shall  be  cleared 
also  according  as  I  shall  open   them  severally. 

TTie  first  of  the  first  kinil  is  of  K.  3d's  time, 
it  is  in  Pasche  18  J2.  3,  Rot.  33.  The  case  was 
thus :  king  E.  3,  had  committed  by  Writ,  and 
that  under  his  great  seal  (as  most  of.  the  king*s 
commands  in  those  times  were)  one  John  d.e 
Bildeston,  a  clergyman,  to  the  prison  of  xlxa 
Tower,  without  any  cause  shewed  of*  the  coro- 
mitmeut.  The  lieutenant  of  the  Tower  is 
commanded  to  bring  him  to  the  KingVbench^ 
where  he  is  comnoitted  to  tlie  marshal ;  but  th« 
court  asks  of  the  Lieutenant,  if  there  were  any 
cause  to  keep  this  Bildeston  in  prison,  besides 
that  commitment  of  tlje  king ;  he  answered 
no :  whereupon  the  Roll  says,  '  quia  videtur 
'  cur.  bre.   pra*d.  sufficient,   non  esse  ca^isam 

*  pr^d.  Johan.  de  Bildeston  in  prisona  dom» 

*  regis  hie  detinend.  idem  Johannes  odmittitur 
'  per  manacaptionem  Willielmi  de  Wakefield,' 
and  some  others,  where  the  Judgment  of  the 
point  is  fully*declared  in  the  very  point. 

TIk?  second,  in  the  first  kind  ot  precedents  of 
Record,  is  in  the  time  of  H.  8,  one  Jolm  Par- 
ker's Case,  V  ho  was  committed  to  the  sheriff 
of  London,  *  pro  securitate  paci?,*  at  the'suit  of 
one  Brintou,  •  ac  pro  sospicionefelouite'  com- 
mitted by  him  in  Gloucestershire,  *  ac  per  man- 

*  datum  dom.  rs.'  he  is  committed  to  the 
marshal  of  tlie  Kirm's- Bench,  *  et  postea  i>to 

*  eodem  tcrmino  traditur  io  Ball*.'  Here  were 
other  causes  of  the  commitment,  but  phtinly 
one  was  by  the  command  of  the  king,  si;:nified 
to  the  sheriffs  of  Ixindon,  of  which  they  took 
notice;  but  some  have  interpreted  this,  as  if 
the  commitment  had  been  for  suspicion  of 
felony  by  the  command  of  the  king,  in  which 
case  it  is  agreed  of  all  hands,  that  tjie  prisoder 
is  bailable;  but  no  man  can  tliink  so  of  this 
precedent,  that  observes  the  context,  and  under- 
stand* the  grammar  of  it,  wherein  most  plainly 

*  ac  per  mandatunr  dom.  regis'  hath  no  .refe- 
rence to  any  other  cause  whatsoever,  but  is  A 
single  cause  enumerated  in  the  return  by  il^eDT, 
as  the  record  clearly  sheweth ;  it  is  in  22  H.  6^ 
Rot.  37. 

The  third  is  of  the  same  king*s  time,  it  is  35 
U.  8.  Rot.  33.  John  Binck's  Case ;  he  was  com- 
mitted by  the  lords  of  the  co^mcil '  pro  suspi- 

*  cione  feionia:  ac  pro  aliis  causis  illos  moveuti- 

H  # 
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*  bus,  qui  commit  titur  Mariscallo  et  immerliate 

*  ex  gnitin  ciiria  speciale  iraditur  in  Ball*.' 
They  com'niited  him  for  suspicion  of  felony, 
and  other  causes  t))em  t  hereunto  moving,  wher^ 
in  there  miglit  he  matterof  state,  or  wimrsocver 
else  can  be  bupposed,  and  plainly  the  cau^e  of 
their  commitment  is  not  expressed  ;  yet  the 
court  bniit  d  iiim  v^ithout  having  regard  to  these  | 
unknots n  causes  that  moved  the  lords  of  the 
council.  But  it  has  indeed  some  ditferenco 
from  eiihrr  of  those  other  two  that  precede, 
and  from  the  other  ni.ie  also  that  follow;  for 
it  is  agreed,  that  if  a  cause  be  expresbcd  in  the 
return,  insomuch  that  the  court  can  know  why 
he,  is  committed,  that  then  he  may  be  bailed, 
but  not  if  they  know  not  the  cause.  Now  if  a 
man  is  committed  for  u  cause  expressed,  *  et  pro 

<  aliis  c:iusis  dominos  do  concilio  moventihns;' 
certainly  t!te  court  can  no  more  know  in  such  a 
case  ^Int  the  ciubc  is  than  any  otlier. 

The  fourth  of  these  is  in  -the  time  of  qtteen 
Mary,  it  is  Pasch.  2  &  3.  P.  &  Mar.  Rot.  53. 
Overton's  Case:  Richard  Orerton  was  return- 
ed upon  an  Habeas  Corpus,  directed  tn  the 
sherirfs  of  London,  to  have  been  committed  and 
detained   '  per  mandatum  pnrnobilium  domi- 

*  nornni  honorabilis  concilii  dominoniin  re;<is 
'  et  regin2e,qui  comroittilurMarr.  et  immediate 

*  traditnr  in  Ball*.*  In  answer  to  this  prece- 
dent, or  by  way  of  objection  ti>  the  force  of  it, 
it  hath  been  said,  that  this  Overton  at  this  time 
stood  indir  ted  of  High-Treason.  It  is  true,  he 
was  so  indicted,  but  that  appears  in  another 
Ridl,  that  hath  no  n  ference  to  the  Return,  as 
the  Keturn  hath  no  reference  to  that  Roll ;  yet 
they  that  object  this  against  the  force  of  this 
precedent,  say,  that  because  he  was  indicted  of 
treason,  tlierefore  though  he  was  committed  liy 
the  command  of  the  lords  of  the  couticil,  with- 
out cause  shewe.i,  yet  he  was  bailable  for  the 
treason,  and  upon  that  was  here  bailed :  than 
which  objection  nothing  is  more  contrary,  either 
to  law  or  common  reason.  It  is  most  contrary 
to  law,  for  that  clearly  every  Return  is  to  be 
adjudged  by  the  court  out  of  the  body  of  itself, 
and  not  by  any  othe^  collateral  or  foreign  re- 
cord vvhafsoevtr.  Therefore  the  matter  of  the 
indictment  hcfe,  cnnnot  in  law  he  cause  of 
bailin*;  of  the  prisoner  ;  and  so  it  is  adverse  to 
all  common  reason,  tlrjt  if  the  objection  he  ad- 
mitted, it  must  of  iiecrss'ty  follow,  that  whos')- 
ever  hhall  he  committ<>d  by  the  kins,  or  privy- 
council,  without  cause  shewed,  and  be  not  in- 
ducted of  treason,  or  some  other  oO'ence,  may 
not  be  eiilar)red,  by  reason  of  supposition  of 
matter  of  state.  But  that  whosoever  is  so  com- 
tnitted,  and  withal  stands  so  indicted,  though 
in  another  record,  may  be  enlarged,  whatsoever 
the  matter  of  Mate  be  for  which  he  was  com- 
mitted. The  absurdity  of  which  assertion  needs 
not  a  word  for  further  cimfucation,  as  if  any  of 
the  gentlemen  in  the  last  judgment,  ou^hc  to 
have  been  the  sooner  delivered,  if  he  1>ad  been 
ulso  indicted  of  treason;  if  so,  Traitors  and 
Felons  have  the  highest  priiilefi^e  in  persimal 
libe>tv,  and  thit  abuve  all  other  subjects  of  the 
kingdom. 


The  fifth  of  this  kind  is  of  queen  Mary's  time 
also,  it  is  Pjisch.  4.  &  5  P.  &  Mar.  Rot.  45. 
the  Case'of  Edward  Neivport :  He  was  hmojht 
into  the  KingVBench  by  Habeas  Corpus  ojl 
of  the  Tower  of  London,  *  Cum  cau^^a,  viz.  quod 
'  commissu^ftiitpermaudatum  Concilii  Domiux 

*  Regince,  qui  commitiitur  Marr.  et  immediate 
'  tiad'tur  in  Ballium.'  To  this  the  like  answer 
has  been  made,  as  to  that  other  case  of  Over- 
ton's next  hcfbre  cited ;  they  say  that  in  ano- 
ther roll  of  another  term  of  the  same  year,  it 
appears  he  wos  in  question  for  suspicion  of 
coining,  and  it  is  true  he  was  so;  but  the  re- 
turn, and  his  commitment  mentioned  in  it,  have 
no  reference  to  any  such  offence,  nor  hath  the 
bailment  of  him'  relation  to  any  thing,  but  to 
the  absolute  commitment  by  the  Privy-council: 
So  that  the  answer  to  the  like  objection  made 
against  Overton's  Case,  satisfies  this  also. 

The  sixtli  of  these  is  of  queen  Elizabeth's 
time,  Mich.  P  El,  Rot.  35.  the  Case  of  Tbo, 
Lnurence ;  this  Lailrence  came  in  by  Habeas 
Corpus,  returned  by  the  sheriffs  of  London,  to 
he  detained  in  prison  *  per  maudat.  Concilii 

*  Dominze  Recinje,  qui  committitur  Marr.  et 

*  stiper  hoc  tniditur  in  Ballium.'  An  objection 
hath  been  indented  against  this  aNo;  it  hath 
been  said,  that  thii  man  was  pardoned,  and 
indeed  it  appears  so  in  the  margin  of  tl>e  roll, 
where  the  word  '  pardonatur'  is  entered  :  but 
cleaily  his  enlirsemcnt  by  bail  was  upon  the 
body  of  tfie  return  only,  unto  which j hat  note 
of  pardon  in  the  mr\rt;in  of  the  Roll  hath  no 
relation  at  all;  and  can  any  man  think,  that  a 
man  pardoned  (for  what  offence  soever  it  be) 
might  not  as  well  be  commitced  for  some  Arca- 
num, or  matter  of  state,  as  one  that  is  not  par- 
doned, rr  out  of  his  innocency  want*  no  pardon? 

The  seventh  of  these  is  in  the  same  yeiir,  and 
of  Eastecrtena  following :  it  is  P.  9,  Rot,  GG, 
Rohert  Constable's  Case  :  He  was  brought  by 
Habeas  Corpus  out  of  the  Tower;  and  in  tlie 
return  it  appeareth  he  was  committed  thrre, 

*  per  mandatum  privatt  Concilii  Doniine  Re- 
<  gina:,  qui  committitur   Mar.  ct  postea  i^to 

*  eodem  ter*  trndilur  in  ball.'  The  like  objec- 
tion hath  been  made  to  this,  as  that  Lefore  of 
Laurence,  but  the  self^siune  answer  clearly  sa- 
tisfies for  them  both. 

The  eighth  is  of  the  same  queen's  time,  in 
Pa*ch.  20  El.  Rot.  72,  John  Browning  s  Case. 
This  Brotvnin^  came  by  H.  Corpus  out  of  the 
Tower,  whither  he  had  been  committed,  and 
was  returned  to  have  bct- n  committed,  *  per 

*  privat.  Concil.  Doniinx  Regins  qui  committi- 

*  tur  Mar.  et  posiCA  isto  eodc  m  termino  traditur 

*  in  ball.'  To  this  it  hath  been  said,  that  it  was 
done  at  the  C.  Justice  Wray's  chamber,  and 
not  in  the  court:  and  thus  the  authority  of  the 
precedent  hath  been  Irssencd  or  slighted.  If  it 
had  been  done  tit  his  chamber,  it  would  have 
proved  at  least  tljis  much,  that  sir  Christ, 
Wray,  then  C.  J.  of  the  KingVBench,  being  a 
grave,  learned,  and  ouright  judge,  knowing  tfie 
law  to  be  so,  did  bail  this  Browning,  an^  en- 
liirge  him,  and  even  so  far  the  precedent  were 
of  value  enough  ;  but  it  is  plain  that  though  the 
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U.  Coqpos  were  returnable,  as  indeed  it  ap- 
pears in  the  Record  iuelf,  ot  his  chamber  m 
Serjeants-Iun,  vet  be  only  committed  him  lu 
the  KinjjVBeucU  presently,,  and  referred  tiie 
consideration  ot  eul^r^iiig  him  to  the  cuurt, 
wlio  afterward  did  it:  fur  the  Record   sn>s, 

*  £t  poscea  isto  eodem  lennino  crnditur  in  bail/ 
wbicii  cannot  be  of  an  enlarH«meut  lit  the  C. 
Justice's  chnmber. 

The  ninth  qf  this  first  kind  is.IIill.  40  £1.  I 
liot.  62,  Edwttcdliarecourt'sCase;  he  wus.iu}-  ' 
prisoned  in  the  Gatehouse,  and  that  '  per  do-  ' 

*  mtnos  de  privato  concilio  doming  regiuae  pro  i 

*  certis  causis  eos  movent  i  bus  et  ei  ignotis:'  and  i 
upon  his  II.  Corpus-  wan  returned  to  be  there- 
fore only  detained, '  Qui  cummittitur  Murr.  et 
M>ostea  isto  eodem  termino  traditur  in  ball/ 
lo  this  never  any  colour  of  answer  hath  been 
yet  offered. 

The  tenth  is  Catesbie's  Case  in  the  Vacation 

after  Hiil.  term,  43  £1.  Rot.     Robert  Catesbie 

•  was  comiuitted  to  the  Fleet  *  per  warrautum 

*■  diversor.  prsnobilium  viror.  de  privato  con- 

*  ciiiu  dumine  reginae  ;*  he  w-as  brought  bctbre 
justice  Feuncr,  one  of  the  then  justices  of  the 
Kin|rVBench,  by  H.  Corpus  at  Winchester- 
house,  Soutbwark;  <  £t  cuinmiss.  futt  Marr. 
'  per  prsefat.  £dwarduiD  Feuner,  er  statim  tra- 
'  ditur  in  ball.' 

The  eletenth  is  Rich.  Beckwith^s  Case,  which 
was  in  UiL  IStb  of  king  James,  Rot.  163.  lie 
was  returned  upon  his  H.  Corpus  to  have  been 
committed  to  the  Gatehoase  by  divers  lords  of 
the  privy-council;  *  Qui  committitur  Marr.  et 

*  posteaisto  eodem  termino  traditur  in  ball.' 

To  this  it  hath  been  said  by  some,  that  Beck- 
with  was  bailed  upon  a  letter,  written  by  the 
Lords  of  the  Council  to  that  purpose  to  the 
Judges ;  but  it  appears  not  that  th<;re  was  ever 
any  Utter  written  to  them  to  that  purpose: 
which  though  it  Imd  been,  would  have  proved 
nothing  against  the  authority  of  the  Record ;  for 
it  was  never  heard  of,  ttiat  judges  were  to  be 
directed  in  point  of  law  by  letters  from  the 
lords  of  the  council,  although  it  cannot  be 
doubted,  but  that  by  such  letters  sometimes 
they  have  been  moved  to  hail  men,  that  would 
or  did  not  ask  their  enlargement  without  such 
letters,  as  in  some  examples  I  shnll  shew  your 
lord&hips  among  the  Precedent*  of  the  Second 
kind. 

The  twelfUi  and  last  of  these  is  that  of  sir 
Tho.  Monsoa's  Case  ;  it  is  Mich.  14  Jac.  Rot. 
147.  lie  was  committed  to  the  Ti^wit  *  per 
'  warrantum  diiiversis  dominis  de  privato  con- 

*  cilip  domini  regis  locum  tencnti  directum ;' 
and  he  was  returned  by  the  lieutenant  to  be 
therefore  detained  in  prison,  '  qui  committitur 

*  Marr'  et  super  traditur  ht>c  iu  Ball.'  To  this 
.It  hatli  been  answered,  jhat  every  body  knows  j 
:by  common  fame,  that  this  gentleman  was 
committed  for  suspicion  of  the  death  of  sir  Tho. 
Overbury,  and  that  he  was  therefore  bqilable  : 
a  most  strange  interpretation,  as  if  the  body  of 
the  Return  and  the  vVarrant  of  the  privy-coun- 
«il  should  be  understood,  and  adjudged  out  of 
fsMne  only.     Wat  there  not  as  much  a  fame, 


wiky  the  gentlemen,  that  were  remanded  in  th* 
last  judgment,  were  committed,  and  might  not 
tiie  scli-same  reason  iiuve  served  to  enlnri^« 
tiieni,  tlieir  olTence,  if  any  were,  being  1  thinks 
much  less  tlian  that  forwhicii  this  gentleman 
was  suspected  ? 

And  tiius  1  have  faithfully  opened  the  num- 
ber of  t>«e)ve  i^recedeiits,  most  express  iu  tJie 
very  point  in  questiun,  mid  cleared  the  objec*- 
tiuns  tiiat  liavc  been  made  against  them.  And 
of  such  Precedents  of  Record  as  aj  e  of  the  first 
kind,  which  nrove  plainly  the  practice  of  furmer 
ages,  and  judgment  of  the  court  of  king's  bench, 
ill  the  very  point,  on  ihc  behalf  of  the  subject, 
my  lords,  hitherto. 

I  come  next  to  those  of  the  second  kind,  or 
•such  as  are  pretended,  that  persons  so  com- 
mitted are  nut  t«i  be  enlarged  by  the  Judges 
upon  the  Ilabens  Corpiis  brought,  but  to  re- 
main in  prison  .still  ut  the  command  of  the 
King  or  the  Privy-Councill.  These  nre  of  t%vo 
natures;  the  first  of  the&c  are,  where  some  as- 
sent of  life  Ring  or  ilie  Privy-Council  appears 
upon  the  enlHrgcmciit  of  a  prisoner  so  commit- 
ted ;  as  if,  that  because  such  assent  appear^,  the 
enlurgement  could  utit  have  been  without  such 
assent. — The  second  of  this  kind,  are  those 
which  have  been  ui^ed  as  express  testimonies 
of  the  Judges  denying  bail ;  and  in  such  cases,  I 
shall  open  these  also  to  your  lordships  :  which 
being  done,  it  will  most  clearly  appear,  tliat 
there  is  nothing  at  all  in  any  of  these,  that 
makes  any  thing  at  9II  against  the  Resolution 
of  the  house  of  commons,  touching  this  point; 
nay  it  is  so  far  Irom  their  making  any  thing 
a<^ainst  it,  that  some  of  them  add  good  weight 
tdso  to  the  proof  of  that  Resolution.  ^ 

For  those  of  the  first  nature  of  this  second 
kind  of  Precedents,  they  begun  in  the  time  of 
H.  7.  Tho.  Brutigc,  and  divers  others,  were  im- 
prisoned in  the  King*A-Bench  .*  iid  mandutum 

*  domial  regis,'  they  ntver  sought  remedy  by 
Habeas  Corpus,  or  othcrvvi»e,  for  aught  ap- 
peal's :  But  the  Uoll  says,  tliat  *  dominus  rex 

*  reUxavit  mandatum,'  and  so  they  were  bail- 
ed. But  can  any  man  tliiuk,  that  this  is  an  ar- 
gument either  in  lawN)r  common  reason,  that 
therefore  they  could  not  have  been  bailed  with- 
out such  absent?  It  is  common  in  cases  of 
common  persons,  that  one  being  in  prison  for 
surety  of  the  peace  or  the  like,  at  the  suit  of 
another,  b  bailed  upon  the  release  of  the  party 
plaintiff;  can  it  follow,  that  therefore  he  could 
not  have  been  bailed  without  such  release? 
Nothing  is  more  plain  than  the  contrary.  It 
were  the  same  thing  to  say,  that  if  it  appear, 
that  if  a  plaintiff  be  non-suit,  therefore  unless 
he  had  been  non-suit,  he  could  not  have  been 
barred  in  the  suit.  Tlie  case  last  cited  is  Mich. 
7  H.  7,  rot.  C. 

The  very  like  is  in  thesamc  Year,  Hill.  7  H. 
7,  Rot.  13.  The  case  of  Will.  Bartholomew, 
Will.  Chase,  and  divers  others,  and  the  self- 
same answer,  that  is  given  to  the  other,  clears 
tliis. 

So  in  the  same  year,  Pasch.  7  11.  7,  Rot.  IB. 
John  Beomund's  case,  is  the  same  in  substaiic* 
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%ith  those  other  tvvo,  iuid  the  self-same  answer 
«lso  satisfies,  that  clears  ihcm. 

Tlie  next  case  is,  Mich.  22  H.  T,  Rot.  8. 
Tho.  Yew's  case  ;  he  was  committed  *  ad  sec. 

*  pads,'  for  the  security  of  the  peace,  at  the 
suit  of  one  Frcenlau,  and  besides,  *  ad  niaiida- 

*  turn  dom.  rej^is.*     And  first,  *  Freeman   re- 

*  luxuiit  &ec.  pucii»/  and  then  ^ir  Jidnes  Hol)- 
bard,  the  tlien  king's  Aitomey-Gcncrat,  *  re- 

*  laxavit  maudatum  d<»ra.  regis ;'  and  hereupon 
he  is  baiied.  The- release  of  the  king's  Attor- 
ucy  no  more  proves  that  he  could  not  have 
been  enlarged  without  such  release  or  assent, 
than  that  he  could  not  have  been  bailed  with- 
out release  of  sureiy*of  the  peace  by  Freerann. 

The  very  hkc  is  in  Hill.  9  II.  7.  Rot.  14. 
The  case  of  lluniphry  tiroche,  which  proves  no 
more  here  than  the  rcst  of  this  kind  already 
cited.  • 

Then  for  this  point  also;  Broome's  case  of 
queen  Elizabeth's  tiiuc,*  is  Trin.  SO  Kl.  Rot. 
128.  Laurence  Broome  was  coininitted  to 
the  Gate-house  *  per  mapdatum  dimi.  concilii 

*  rloiuiniB  rtgina*/  and  hoing  returned  so  upon 
the  U.  Corpus,  i^  fir»t  committed  to  the  Mar- 
shnlsea  as  the  course  is,  and  dien  bailed  by  the 
court;-  which  indeed  is  an  express  precedent, 
that  might  perhaps  well  have  been  added  lo 
the  number  of  the  first  twelve  :  which  so  plain- 
ly shews  the  practice  of  enlarging  prisoners  in 
this  case,  by  judgment  of  the  court  upon  the 
H.  Corpus.  But  it  is  true,  that  in  the  ScnilU 
of  that  year,  where  ihc  hails  arc  entered,  but 
not  ill  the  Record  of  ihe  H.  Corpus,  there  was 
a  note,  that  this  Broome  was  bailed  *  per  man« 

*  dniutn  privati'concilii;'  but  plainly  this  is  not 
any  kind  of  argument,  th;it  therefore  in  law  he 
Tnir;ht  nut  have  been  otherwise  bailed. 

'l'i»e  silf-same  is  to  be  said  of  another  of  thih 
kin. I,  iu  Midi. 40  El.  Rot.  37,  Wcnden's  Case. 
Tho.  Wcnden  was  committed  to  the  Gatehouse 
by  the  quoen  and  lh«  lords  of  the  council  *  pro 

*  ccrtw  causis  *  generally  ;  he  is  brought  by  H. 
Curpus  into  the  Kjng's-Bencb,  and  bailed  by 
the  CourL  But  it  is  said,  that  in  the  Scrolls  of 
that  year,  it  appears  that  his  enlargement  was 

*  per  consensu  in  dom.  privati  concilii ;''  and  it 
is  true  that  the  queen's  Attorney  did  tell  the 
court,  that  the  lords  of  the  council  did  ar^sent 
to  it.  Follows  it  therefore,  that  it  could  not 
have  been  without  such  absent  ? 

Next  is  Hill.  43  El.  Rot.  80,  when  divers 
gentlemen. of  special  quality  \>ere  imprisoned 
by  the  command  of  th^  privy-council ;  the 
(|ueen  beiiig  graciously  pleased  to  enlarge 
them,  sends  a  commandment  to  the  judges  of 
the  King's- Beuch,  tiiat  tliey  should  take  such  a 
counje,  for  deHvering  iliem  upon  bail,  as  tlicy 
fchould  think  tit :  and  they  did  so,  and  enlarged 
tlmni  upon  writs  of  H.  Corpus.  Follows  it 
ttierefore,  that  this  might  not  have  been  done 
by  law,  if  the  parties  themselves  had  desired  it? 

So  in  Txin.  1  Jac.  Rot.  30.  Sir  John 
Brocket  being  committed  to  the  Gatehouse,  is 
returued  to  btand  committed  '  per  maiidutum 

*  -priviiti  concilii,*  and  he  is  enlaiged  '  virtute 

*  wurrauti  u  concilio  prsdicto.'    But  the  same 


answer  that  satisfies  for  the  rest  bofore  cited, 

serves  for  this  also. 

The  lust  of  these,  is  Reyner's  cajie,  iii  Mich. 
15  Jac.  Rot.  119.  He  whs  committed  to  the 
Gatehouse  by  the  lords  of  the  ctmncd,  and  be- 
ing broudit  mtti  the  Kiug's-Bencli  by  Habeas 
Corpus,  IS  enlarged  upon  bail ;  but  this  iliey 
«ay  was  upon  a  letter  written  from  one  of  the 
lords  of  the  council  to  the  judges.  It  is  true, 
that  such  a  letter  was  written,  ^^ut  the  answer 
to  the  fonoer  precedents  of  this  nature,  are  suf- 
ficient to  clenr  thU  also. 

And  in  uU  these  observe,  1.  That  it  appears 
not,  that  the  party  ever  desired  to  be  enlnrged 
by  the  court,  or  was  denied  it.  2.  Letters 
either  from  the  kin^or  couiK^il  cannot  alter  the 
law  in  any  case :  so  that  hitherto  notliift**  hath 
been  bro\jf;ht  on  the  contrary  part,  that  hath 
any  force  or  colour  of  reason  in  it. 

\Vu  come  no^,  my  lords,  to  those  Prece- 
dents of  the  .other  nuiure  cited  against  the  Li- 
berty of  the  Subject :  that  is,  such  as  have 
been  used  to  misUke  tlie  persons  so  committed 
may  not  be  enlarged  by  the  'court.  They  aie 
in  number  eight,  but  ther^  is  not  one  of  thetu 
th:it  proves  any  stich  thing,  as  your  lordbhips 
will  plainly  see  upon  openmg  them.  The  first 
four  of  them  are  exactly  in  the  same  words, 
saving  that  the  names  of  the  persons  and  the 
prisons  differ  ;  I  shall  therefore  recite  them  all 
one  alter  another,  «uid  then  clear  tlieui  to- 
gether. 

The  first  is  Richard  F.verard's  case,  HilL 
7  H.  7,  Rot.  18.  lip  and  t>ther3  wete  com- 
mitted to  the  Marshalseu  of  the  houshold, '  per 

*  mandattnn  domini  regis,*  and  so  returned 
upon  a  H,  Corpus  into  the  KingVBench ; 
whereupon  the  entry  is  only  '  Qui  comiuitiitur 

*  Marr.*  &e. 
The  second  is  Hill  8  Hen.  7,  Richard  Cher- 
ry's case ;  he  was  commitiefl  to  the  mayor  of 
Windsor,  *  per  mandatum  domini  regis,*  and 
so  returned  upon  a  H.  Corpus ;  ,and  the  entry 
is  only,  *  Qui  committitur  Marr.*  &c. 

The  third  is  Hill.  9  Hen.  7,  Rot.  14,  Christ. 
Burton's  case,  who  was  committed  to  the  Mar- 
shulsea  of  the  houshbld,  *  per  mandatum  do- 
'  mini  regis,'  and  so  returned  upon  his  Habeas 
Corpus  ;  and  the  entry  is  likewise,  '  Qtii  com- 
'  mittitur  Marr.'  &c. 

The  fourth  is  George  Urswick's  case,  Pasch. 
19  Hen.  7,  Rot.  19.  He  was  committed  to  tlie 
sheriffs  of  London,    '  per  mandatum  domini 

*  regis,'  and  returned  so  upon* his  ilabeas  Cor- 
pus, '  Qui  committitur  Marr.'  &c. 

These  four  Irave  been  used  principally,  as 
express  Precedents,  to  prove  that  a  prisoner  so 
committed  canirot  be  enlarged;  and  perhaps 
at  the  first  sight,  to  men  that  know  not,  and  oo- 
serve  not  the  course  and  entries^  of  the  court  of 
King's-Bcnch,  they  may  be  appreheaded  to 
prove  as  much  :  but  in  truth  they  rather  prove 
the  contrary,  at  least  there  is  no  coloar  in 
them  of  any  such  matter  as  they  have  been 
used  for.  To  which  purpose  I  beseech  your 
lordships  to  call  to  your  memories,  that  which 
I  lirst  observed  to  you  touching  the  cotine  of 
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that  coert.  Wfaer«  a  pfisDoer  ia  brought  in 
hy  U.  Corpus,  he  is  (if  he  be  not  to  be  re- 
nnnded)  6r5t  committed  to  the  marelml  of  the 
rourt,  and  tlien  bailed  as  his  cade  r«qoire9. 
Tlitt  1^  so  certuiiiy  as  it  can  never  be  otherwise. 
No«r  these  ineo  being  thus  commit  led  by  the 
express  coouBaiid  of  the  king,  at  e  first,  you  see, 
t&kt-n  from  the  f^risoiis  whithc  r  tliey  were  6rst 
coinniitted  ;  wfierein  yoa  may  observe,  my 
lords,  that  if  a  general  suspicioo  of  matter  of 
>t.i[e  were  of  force  in  such  a  case,  it  might  be 
M  needful  in  point  of  state,  to  have  the  prisoner 
remain  in  the  prison,  where  the  king  by  such  an 
absolute  cutnxntnd  commuted  him,  as  to  hare 
him  at  all  comnutced.  When  they  have  taken 
iiie<ii  from  the  prisons  where  before  they  were, 
they  oommit  thiem  to  the  marshal  of  their  uwn 
court,  which  is  but  the  first  step  to ,  bailing 
them.  Nofv  it  appears  not  indeed  that  they 
were  bailed,  for  then  *  Traditur  in  Ball'  had 
followed,  but  nothing  at  all  appears  that  rhey 
were  denied  it;  perhaps  they  never  asked  it, 
perhaps  they  could  not  find  sach  as  were  suffi- 
cient to  bail  cfaem.  And  in  truth,  whensoever 
aay  man  is  but  removed  from  any  prison  in 
England  (though  -it  be  fur  debt  or  trespass  only) 
into  that  court,  the  entry  is  but  in  the  self-same 
syllables  as  iu  these  four  cases. 

And  in  truth  it  these  Proceedings  did  prove, 
that  any  of  ifae  prisoners  named  in  them  were 
not  bailable,  or  had  been  thoogltt  by  the  court 
not  to  have  been  bailable ;  it  will  necessarily 
follow,  that  no  xaan  living  that  is  ordinarily  re^ 
moved  from  any  prison  into  the  King's-Bench ; 
or  that  is  there  upon  any  ordinary  action  of 
debt,  er  action  of  trespass,  could  be  bailed ; 
for  every  man  that  is  brotight  thither,  and  not 
remanded,  and  every  man  that  is  arrested  but 
tor  a  debt  or  trespass,  and  was  returned  into 
that  court,  is  likewise  conmiitted  ti>the  marshal 
of  thnt  court,  and  by  the  self-snme  entry,  and 
n^i  otherwise;  yet  these  four  have  been  much 
iitood  on,  and  hare  strangely  misled  the  judg« 
meot  of  some  that  did  not,  of  would  not,  seem 
to  understand  the  course  of  that  court. 

The  fifth  of  tin's  nature  is  Edward  Pajje's 
Case;  it  is  Tr.  7  Hen.  8.  This  might  have  been 
well  reckoned  with  tlie  former  four,  had  not  the 
miieniry  of  tlie  clerk  only  made  it  vary  from 
tbem.  £dward  Page'  was  committed  to  the 
MarJialsea  of  the   hoctshold,  and  that  *  per 

*  mandatum  dnmini  regis,'  and  returned  to  be 
therefore  detained,  mid  tiie  entry  is  *■  Qui  com- 

*  nuttitnr  Mar'  bospitii  dom.  regis.'    This  word 

*  Man-.'  is  written  in  the  margin  of  the  Roll; 
this  hath  been  used  tn  prove,  that  the  judges 
remanded  tliis  prisoner ;  if  they  had  done  so, 
The  remanding  had  beeii  only  while  they  ad- 
vised, and  not  any  such  award  which  is  given 
when  they  adjudge  him  not  bailable.  But  in 
troth  die  word  *  committitar*  shews,  that  there 
was  not  any  remanding  of  him,  nor  doth  that 
court  ever  commit  any  man  to  the  Marshahca 
of  the  hottshoid :  and  besides,  the  word  *  Mnrr.' 
for  Marescalio  in  the  margin,  shews  plainly 
that  he  was  committed  to  the  marshal  of  the 
i^s-bencb,  and  not  remanded  Co  the  Mar- 


shaisea  of  the  hou»hold  ;  for  such  entry  of  that 
word  in  the  margin,  is  perpetually  in  cases  of 
that  nature,  when  they  commit  a  man  to  their 
own  prison,  and  so  give  him  the  first  step  to 
baihnent,  which  he  may  have  if  he  ask  it,  and 
cnn  find  bail.     And  doubtless  these  words  of 

*  Hospitii  praed.'  were  added  by  the  error  of  the 
clerk,  for  want  of  distinction  in  his  understand- 
ing, from  the  *  MBrr.*of  the  King's-bench,  to 
the  marshal  of  thehoushold. 

The  sixth  of  these  is  Thomas  Ctesar's  Case  ; 
it  is  8  Jac.  rot.  99.  This  Cajsar  was  committed 
to  the  Marshalsea  of  the  boushold,  *  per  man- 
'  datum  domint  regis/  and  returned  to  be  there- 
fore detained,  and  indeed  a  *  remittitur'  is  in 
the  roll,  but  not  a  *  remittitur  quousque/  but 
only  that  kind  of  *  remittitur'  which  is  only 
used  while  the  court  advises.  And  in  truth  thi» 
is  so  far  from  proving  any  thing  against  tlie  re- 
solution of  the  houw  of  coiiimons,  that  it  ap- 
pears that  the  opmion  of  the  reverend  Judges 
of  that  time  was,  that  the  return  was  inAufficient, 
and  that  if  it  were  not  ameuded,  the  prisoner 
shall  be  discharged.  For  io  the  Book  oi'  Role» 
in  the  court  of  Mich.  Term  (when  Ca:S;ir'a 
Case  was  iu  question),  they  expressly  ordered, 
that  if  the  steward's  marshal  did  not  amend 
their  return,  the  prisoner  should  be  absoiotely 
discharged  :  the  words  of  the  rule  are,  *  nisi. 

*  senesodlus  et  marescal.  bospitii  domini  regift 

*  sufficienter   returnaveriut    breve  de  Habeas 

*  Corpus  Thoraae  Cajsar  dier.  Mercnr.  prox. 
'  post  qaindenam  scilicet  Martin,  def.  exone- 
'  rabitur.'  And  tttis  is  also  the  force  of  that 
precedent,  but  yet  there  hath  been  an  interpre- 
tation upon  this  ruk.  It  bath  been  said  that 
the  judges  gare  this  rule,  because  the  truth  was 
that  the  retnni  was  false,  and  that  it  was  well 
known,  that  the  prisoner  was  not  committed  by 
the  immediate  command  of  the  king,  but  by 
the  command  of  the  lord-chamhcrhtin,  and 
thence  (as  it  was  snid)  they  made  this  rule  ;  but 
this  kind  of  iiitcrpretation  is  the  first  that  ever 
was  supposed,  that  judges  should  take  notice 
of  the  trutli  or  felshood  of  the  return,  other- 
wise than  the  body  of  the  return  could  infijrm 
them.  And  the  rule  itself  speaks  plainly  of 
the  sufficiency  only,find  not  ol  the  irutli  or  fals- 
hood  of  it. 

The  seventh  of  these,  is  the  Ca«e  of  James 
Desmaistres, Edward  Emerson,  andsomcothcra 
that  were  Brewers,  and  were  commiiied  to  thfe 
Marshalsea  of  the   houshold,  •  per  mandatum 

*  domini  regis,'  and  so  returned  upon  II.  Cor- 
pus :  and  it  is  true,  that  the  roll  shews  that 
they  were  remanded,  but  the  remandilig  was 
only  upon  adnsement.  And  indeed  the  grave 
and  upright  judges  of  that  time  were  so  careful, 
lest  upon  the  entry  of  the  remanding,  any  such 
mistake  might  be,  as  might  |jei*haps  mislead 
posterity  in  so  great  a  point,  thut  diey  would 
expressly  have  this  vi'ord  *  immediate'^  added 
to  the  *  remittitur,'  that  so  all  men  that  should 
meet  with  the  roll  might  see,  that  it  was  done 
for  the  present  only,  and  not  upon  any  debate 
of  the  question.    And  besides,  that  there  is  no 

*  quousqae*  to  it;  which  is  usually  added,  t»!.:n 
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the  highest  award  upon  debate  or  resolution  of 
this  kind  is  given  by  them. 

Tiie  eighth  of  these  is  the  Case  of  Salton- 
stall ;  it  is  Hill.  12  Jac.  Sir  Samuel  Salton- 
stall  was  commiiteti  to  the  Fleet,  '  per  manda- 

*  turn  domioi  regis ;'  and  bebides,  bv  the  Court 
of  Chancery,  for  disobeying  an  order  of  that 
court,  and  is  returned  upon  his  Habeas  Corpus, 
to  be  therefore  detained.  And  it  is  true  tliat  a 
'  remittitur'  is  entered  in  tiie  roll,  but  it  is  only 
a  *  remittitur  prisons  praedict.' without  *  quous- 
'  que  secundum  legem  deJi'heratus  fuerit  :'  and 
iu  truili  it  appears  on  the  record,  that  the  court 
gave  the  Warden  of  the  Fleet  three  several 
days  ai  several  times  to  amend  his  return,  and 
in  the  interim  <  remitiitur  prisons  praedV  Cer- 
tainly if  the  court  had  thought  that  the  return 
lud  been  good,  they  would  not  have  given  so 
many  several  days  to  have  amended  it ;  for  if 
that  *  mandatum  domini  regis'  had  been  sudi- 
cient  in  the  c^,  why  ne^  it  to  have  been 
amended  ? 

The  ninth  and  last  of  these  is,  Tr.  13  Jac. 
rot.  71,  the  Cuse  of  the  said  sir  Samuel  Salton- 
stall :  he  is  returned  by  the  Warden  uf  the 
Fleet,  as  in   the  case  before,  and  generally, 

*  remittitur'  is  in  the  roll,  which  proves  nothing 
at  all,  that  therefore  the  court  thought  he  might 
not  by  law  he  inlarged  ;  and  besides,  iu  both 
cases  ho  stood  committed  also  for  disobeying 
an  order  in  the  Chancery. 

Tliese  are  all  tWt  have  been  pretended  to 
the  contrary  in  this  great  point,  and  upon  the 
view  of  them  thus  opened  to  your  lordships,  it 
is  plain  that  there  is  not  one,  not  so  much  as 
one  at  all,  that  proveth  any  such  thing,  as  that 
persons  committed  by  the  command  of  tlie 
ling,  or  (he  lords  uf  the  council  without  cause 
shewed,  might  not  be  enlarged;  but  indeed 
the  most  of  them  expressly  prove  ratiicr  the 
contrary. 

Nowy  my  lords,  having  thus  gone  through  the 
Precedents  of  Record,  that  concern  the  point 
of  either  side,  before  I  come  to. the  other  kind 
of  Precedents,  which  are  the  solemn  llesolu- 
fions  of  Judges  in  former  time?,  I  shall  (as  I  am 
commaiUied  also  by  the  house  of  commons) 
represent  unto  your  iord^iips  somewhat  else 
they  have  thought  very  considerable ;  with 
which  they  met,  whilst  they  were  in  a  most 
careful  enquiry  of  whatsoever  concerned  tliem 
in  this  great  question. 

It  i»,  mjr  lords,  a  Draught  of  an  Entry  of  a 
Judgment  in  that'  great  Case  lately  adjudged 
in  the  court  of  King*s-bench,  when  divers  gen- 
tlemeiv>  imprisoned    '  per  speciale  mandatum 

*  domini  regis,'  were  by  the  award  and  order 
of  the  court,  afler  solemn  debate,  sent  back  to 
prison,  because  it  was  expressly  said,  they  could 
not  in  justice  deliver  them,  though  they  prayed 
to  be  bailed.  The  Case  is  famous^  and  well 
known  to  your  lordships,  therefore  I  need  not 
further  to  mention  it :  as  yet  indeed  there  is 
no  Judgment  entered  upon  the  Roll,  but  there 
is  room  enough  for  any  kind  of  Judgment  to  be 
entered.  But,  my  lords,  there  is  a  fdrm  of  a 
Jud|puent,  a  most  uousaal  one ;  such  a  on «  as 


never  was  in  any  such  case  before  (for  indeed 
there  was  never  before  any  case  so  adjudged), 
and. thus  dmwa  on  by  a  chief  clerk  of  that 
ctmrt  (tty  direction  of  Mr.  Attorney-General), 
as  the  house  was  informed  by  the  clerk,  ill 
wliich  the  reasou  of  the  Judgment,  and  remand- 
ing of  those  gentlemen^  is  expressed  in  such  sort, 
as  if  it  should  be  decUred  upon  llecord  fur 
ever,  (hat  the  laws  were,  that  no  man  could  ever 
be  inlarged  from  imprisonment  that  stood  com- 
mitted by  such  an  absolute  command. 

The  draught  is  only  in  sir  John  Heveni og- 
ham's Case,  being  one  of  the  gentlemen  that 
was  remanded,  and  it  was  made  fur  a  form  for 
all  ilie  I  est.  Tlie  words  of  it  are  after  the  usual 
entry  of  a  Curia  advisare  vult  for  a  time  ;  that 
'  Visis  retur.  predict,  nee  non  diversis  antiquit 
*  recordis  iu  curia  hie  remanent,  consimilei 
'  casus  continentibus,  maturaq.  deliberatiooe, 
'  inde  prius  habita,  eo  quod  nulla  specialis 
^  causa  capdonis  sive  detentionis  praed.  Johan- 
'  nis  exprimitur,  sed  generaliter  quod  detentus 
'  est  in  prisona  pned*.  per  speciale  mandatum 
'  domini  regis,  ideo  praul'.  Johannes  remittitur 
'  prasfat.  custodi  marr.  hospitii  prsd.  salvo  cus- 
'  todiend.  quousq.  &c.'  that  is,  '  quousque  se- 
'  cundum  legem  deiiberatus  fuerit.'  And  if 
that  court,  that  is  the  highest  fur  ordinary 
justice,  cannot  deliver  him  secundum  legem ; 
what  law  is  there,  i  beseech  you,  my  lords, 
that  can  he  sought  for  in  any  other  mferiur 
court  to  deliver  him?  Now,  mjf  lords,  because 
this  draught,  if  it  were  entered  in  the  iioll,  (as 
it  was  prepared  for  ho  other  purpose)  would  be 
as  great  a  declaration,  contrary  to  the  Inany 
acts  of  parliament  already  cited,  contrary  to 
all  precedents  of  former  times,  and  to  all  rea- 
son of  law  ;  to  the  utter  subversion  of  theliigh- 
est  libertv  and  right  belonging  to  ev^ry  free- 
man of  this  kingdom,  and  for  tliat  especially 
also  it  supposes,  that  divers  ancient  records  had 
been  looked  into  by  the  court  in  hke  cases,  by 
which  records  their  judgments  wcie  directed  ; 
whereas  in  truth,  there  is  not  any  one  record 
at  all  exUmt  tltat  with  any  colour  (not  so  much 
indeed  ns  with  any  colour)  warrants  the«judg- 
ment:  therefore  the  house  of  commons  thought 
fit  also,  that  I  should,  with  the  rest  that  hath 
been  said,  shew  this  draught  also  to  your 
lordships. 

1  come  now  to  the  other  kind  of  Precedents, 
thnt  is,  solemn  Resolutions  of  Judges,  which 
being  not  of  Record,  remain  only  iu  authentic 
copies :  but  of  this  kind  there  is  but  one  in  this 
case,  that  is  the  Resolution  of  all  the  Judges 
'in  the  time  of  queen  Elizabeth.  It  was  in  the 
34th  of  her  reign,  when  divers  persons  had 
been  committed  by  absolute  command,  and 
delivered  by  the  Justices  of  the  one  Bench  or 
the  other ;  whereupon  it  was  desired,  that  the 
Judges  would  declare  in  what  cases  persons 
committed  by  such  command  were  to  be  in- 
larged, which  hath  been  variously  cited,  and 
variously  apprehended.  The  House  of  Com* 
mons,  therefore,  desiring  with  all  care  to  inform 
themselves  as  fully  of  the  troth  of  it  9s  possibly 
they  might,  got  iotQ  their  hands  from  i\i beta bcr 
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that  coort.  Where  a  pmoner  is  brought  in 
by  H.  Corpus,  tie  is  (if  he  be  not  to  he  re- 
manded) firet  couiniitted  to  the  marslml  of  the 
court,  and  then  hailed  as  his  case  requires. 
This  is  so  certiiiu,  as  it  Can  never  be  otherwise. 
Now  these  men  being  thus  cotjainitied  by  the 
express  command  of  ihe  king,  ate  first,  you  see, 
taken  from  the  prisons  whither  they  were  first 
committed  ;  wlierein  you  may  observe,  my 
lords,  that  if  a  general  suspicion  of  matter  of 
state  were  of  force  in  such  a  case,  it  might  be 
aa  needful  in  point  of  state,  to  have  the  prisoner 
remain  in  the  prison,  where  the  king  by  such  an 
absolute  command  committed  him,  as  to  hare 
bim  at  all  committed.  When  they  have  taken 
tlieni  from  the  prisons  where  before  they  were, 
they  commit  tliem  to  the  marshal  of  tiieir  uwn 
court,  which  is  but  the  first  step  to .  bailing 
them.  Now  it  appears  not  indeed  that  they 
were  bailed,  for  then  '  Tradiiur  in  Ball'  had 
followed,  but  nothing  at  all  appears  that  they 
were  denied  it;  perhaps  they  never  asked  it, 
perhaps  they  could  not  find  such  as  were  suffi- 
cient to  bail  them.  And  in  truth,  whensoever 
any  man  is  but  removed  from  any  prison  in 
Bngland  (though  4t  be  fur  debt  or  trespass  only) 
into  that  court,  the  entry  is  but  in  the  self-same 
syllables  as  in  these  four  cases. 

And  in  truth  if  tlicse  Proceedings  did  prove, 
that  any  of  the  prisoners  named  in  them  were 
not  bailable,  or  had  been  thought  by  the  court 
not  to  have  been  bailable ;  tt  will  necessarily 
follow,  that  no  man  living  that  is  ordinarily  re- 
moved from  any  prison  into  the  King's-Bench ; 
or  that  is  there  upon  any  ordinary  action  of 
debt,  or  action  of  trespass,  could  be  bailed ; 
fur  every  man  that  is  brought  thither,  and  not 
remanded,  and  every  man  that  is  arrested  but 
for  a  debt  or  trespass,  and  was  returned  into 
that  court,  is  likewise  committed  ttithe  marshal 
of  that  court,  "and  by  the  self-snmc  entrj',  and 
not  othervtise;  yet  these  four  have  been  much 
btuod  on,  and  hare  strangely  milled  the  judg- 
ment of  some  that  did  not,  or  would  not,  seem 
to  understand  the  course  of  that  court. 

The  fifth  of  this  nature  is  Edward  Paj^e's 
Case;  it  is  Tr.  7  Hen.  8.  This  might  have  been 
well  reckoned  nith  the  former  four,  had  not  the 
iniaentry  of  the  clerk  only  made  it  vary  from 
them.  £dward  Page'  was  committed  to  the 
AJarthalsea  of  tlie  houshold,  and  that  '  per 

*  mandatum  domini  regis,'  and  returned  to  be 
Therefore  detained,  and  the  entry  is  *  Qui  com- 

*  mtttitur  Mar*  hospitii  dom.  regis/  This  word 
^  Marr.'  is  wriuen  in  the  margin  of  the  Roll; 
^his  hath  been  used  t«  prove,  that  the  judges 
remanded  this  prisoner ;  if  they  had  done  so, 
The  remanding  had  beeii  only  while  tlit-y  ad- 
vised, and  not  any  such  award  which  is  given 
when  they  adjudge  him  not  bailable.  Btit  in 
trutb  the  word  *  committitur*  shews,  that  there 
was  not  any  remanding  of  him,  nor  dotli  that 
court  ever  commit  any  man  to  the  Marshalsea 
of  the  houshold :  and  besides,  the  word '  Marr.' 
for  Marescallo  in  the  margin,  shews  plainly 
tlmt  he  was  committed  to  the  marshal  of  the 
King'9-bend),  and  not  remanded  to  the  Mar- 


shalsea of  the  houshold  ;  for  such  entry  of  that 
word  in  the  mai^n,  is  perpetually  in  cases  of 
that  nature,  when  they  commit  a  man  to  their 
own  prison,  and  so  give  him  the  first  step  to 
bailment,  which  he  m^y  have  if  he  ask  ir,  and 
can  find  bail.     And  doubtless  tliese  words  of 

*  Hospitii  pried.'  were  added  by  the  error  of  the 
clerk,  for  want  of  distinct  ion  in  his  understand- 
!f)2;,  from  tlie  *  iMarr.'of  the  Eing's-bench,  to 
tlie  marshal  uf  the  houshold. 

The  sixth  of  these  is  Thomas  Cesar's  Case  ; 
it  is  8  Jac.  rot.  99.  This  Cscsar  was  committed 
to  the  Marshalsea  of  the  houshold,  '  per  man- 

*  datum  domini  regis,'  and  returned  to  be  there- 
fore detained,  and  indeed  a  *  remittitur'  is  in 
the  roll,  but  not  a  *  remittitur  quousque,'  but 
only  that  kind  of  *  remittitur'  which  is  only 
used  while  the  court  advises.  And  in  truth  this 
is  so  far  from  proving  any  thing  against  tlic  re- 
solution of  the  house  of  cotiimons,  that  it  ap- 
pears that  the  opinion  of  the  reverend  Judges 
of  that  time  %vas,  that  the  return  was  insuffici^lnt, 
and  that  if  it  were  not  amended,  the  prisoner 
shall  be  discharged.  For  in  the  Book  of  Rules 
in  the  court  of  Mich.  Term  (when  C£S;ir's 
Case  was  iu  question),  they  expressly  ordered, 
ilmt  if  the  steward's  marshal  did  not  amend 
their  return,  the  prisoner  should  be  absolntely 
dischai^ed  :  the  wortls  of  the  role  are,  *  nisi, 

*  senes^dlus  et  marescal.  hospirii  domini  regis 
'  sufficienter   returnaverint    breve  de  Habeas 

*  Corpus  Thoraa  Caesar  dier.  Mercnr.  prox. 
'  post  quindenam  scilicet  Martin,  def.  exone- 
'  rabitur.'  And  this  is  also  the  force  of  that 
precedent,  but  yet  there  hath  been  an  interpre- 
tation upon  this  rule.  It  hath  been  said  that 
the  judges  gave  this  rule,  because  the  truth  was, 
that  the  return  was  false,  apd  that  it  was  welt 
known,  that  the  prisoner  was  not  committed  hy 
the  immediate  command  of  the  king,  but  by 
the  command  of  the  lord-chamherhiin,  and 
thence  (as  it  \via  said)  they  made  this  rule  ;  hut 
this  kind  of  ititcrpretation  is  the  first  that  ever 
was  supposed,  that  judges  should  take  notice 
of  the  truth  or  falsbood  of  the  return,  other- 
wise than  the  body  of  the  return  could  inform 
them.  And  the  rule  itself  speaks  plainly  of 
the  sufficiency  only,find  not  ot  the  truth  or  lals- 
hood  of  it. 

The  seventh  of  these,  is  the  Ca«c  of  James 
Desmaisi res, Edward  Emerson,  and  some'othcrs 
that  were  Brewers,  and  were  comraitled  to  thfe 
Marshalsea  of  the   houshold,  '  per  mandatum 

*  domini  regis,*  and  so  returned  upon  H.  Cor- 
pus :  and  it  is  true,  that  the  roll  slicws  that 
they  were  remanded,  but  the  rcmandihg  was 
only  upon  adrisi-ment.  And  indeed  the  grave 
and  upright  judties  of  that  time  «trrc  so  careful, 
lest  upon  the  entry  of  the  reinandmg,  any  such 
mistake  might  be,  as  might  perhaps  inislcad 
posterity  in  so  great  a  point,  that  they  tvould 
expressly  have  this  word  '  iuuiiediatc  added 
to  the  *  remittitur,'  that  so  all  men  that  should 
meet  with  the  roll  might  sec,  that  it  was  done 
for  the  present  only,  and  not  upon  any  debate 
of  the  question.     And  besides,  that  there  is  no 

*  quousque*  to  it;  which  is  usually  added^  w  !icn 
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•f}sam  Johannein  prosequi  voluerit,  quod  veniat. 
£t  super  hoc  Ten  it  pred.  W,de  W^efield,  Ni- 
cholas de  Wandsworth,  Jo.  Brynwyn,  Jo.  de 
Loogham,  Jo.  de  Norton,  et  Rogerus  de  Bromley 
oiunes  de  com'  Midd'  et  man'  pred.  Joliannem 
de  Bildeston  habend.  cum  coram  domino  rege 
de  die  in  diem  usque  ad  prefat'  quinden.  Sanct. 
Trin.  ukicunque,  6cc.  Ad  quern  diem  anno  18. 
coram  dolniuo  rege  apud  Westminst.  venit  pred. 
Johannes  de  Bildeston  per  maiius  pred.  et  ite- 
rata  facta  est  proclam.  in  forma  qua  superius, 
&c.  et  nullus  venit  ad  dictum  regetn  infonnand' 
&c.  per  quod  concess.  est  quod  pred.  Johannes 
de  Bildeston  eat  inde  sine  die  salva  semper  ac- 
tione  dom.  regis  si  qua,  6ic, 

De  Tcr'  Sanct.  Hillar'  anno  22  H.  8,  et  per 
cont.  Rot.  ejusdem  Rotul.  31. 
Johannes  Parker  per  Ricardum  Cboppin,  et 
W.  Oaunsey  vie'  London  rirtute  brevis  dom, 
regis  de  latitat,  pro  pace  versus  ipsum  Johannem 
Parker  ad  sect.  Johannis  Bruton  eis  inde  direct. 
«t  ceram  rege  duct,  cum  causa,  viz.  quod  idem 
Johannes  Parker  capt.  fuit  in  cintale  pred.  pro 
seen'  pacis  pred.  et  pro  suspicione  felonlae  per 
ipsum  apud  Croweall  in  com.  Giocest.  perpetrat. 
per  nomen  Johannis  Parker  de  Thombury  in 
com.  Giocest.  corser,  alias  diet.  Johaii.  Charbs 
de  eedem  com'  surgeon, •ac  permaadatum  dom. 
regis  nunciat'  per  Roberthm  Peck  gen'  de  Clif- 
fords-Inn, qui  committitur  Mart*  &c.  el  postea 
iste  eodcm  term  in  o  traditur  in  Ballium  ThomsB 
Atkins  de  Thorn  bury  pred.  vreaver,  et  Willi. 
Nole  de  eadem  villa  et  dom.  usque  a  die  Pasche 
in  unum  men.,  weaver  ubicunque,  &c.  Et  quml 
idem  Johannis  Parker  citra  eundera  diem  per- 
s-malfter  companiit  coram  justiciar'  dom.  regis 
«d  prot.  general.  Gaol  Deliberation'  in  com. 
Olocest.  jirt>x.  tenend.  ad  suhjiciend.  et  recipi- 
cud.  ea  omnia,  et  gingula  qnse  prefat.  justiciar* 
de  eo  t4inc  ordinare  contigerint,  &c.  viz.  Corpus 
pro  corpore,  &:c.  Ad  quern  diem  pred.  Johan- 
nis Parker  licet  ipsi  4.  placit.  solemniter  exact, 
ad  comparcnd.  non  vcn.  ideo  caperet  eum  pier' 
Trin.  ad  quern  diem  ex  ocrab.  Trin.  postea 
Trin.  24  H.  8,  ex  Cra*.t.  quinden.  Pasche.  Ad 
quern  diem  bre  et  vie'  return'  quod  ad  Hust. 
tent,  apud  London,  die  Lune  prox'  post  fcst. 
.Sanrte  Schola^tice  anno  regis  H.  8,  25.  Johan- 
nes Parker,  et  W.  Nole  utl'  fuer.  prout  paret 
per  bre.  re^s  deTcr'  Pasche  anno  *25,  Rs.  pred. 

De  Ter.  Sanct.  Mich,  anno  35  H.  8,  et  per  cont. 
ejusdeu]  Rut.  35.. 
Johanncjn  Blocks  per  Ro.  Baker  ar.  senescall. 
,cur.  Marr.  et  Radum  Hapton  iMar' ejusdem  cur. 
virtute  brevis  dom.  regis  de  Habeas  Corpus  ad 
sutniciend.  et  recipiend.  &e.  eis  inde  direct, 
coram  domino  resje  duct'  cum  causa,  viz.  quod 
ante  adventum  brevis  pred.  'Johannes  By  neks 
captus  fuil  per  raandatum  privati  concilii  dom. 
regis  pro  suspicione' felonise,  et  pro  aliis  causis 
jlios  movent,  et  due*  ad  gaol.  Alarr.  et  ibidem 
detent,  virtute  gaol*  pred.  qui  comntittitur  Marr. 
,  &c.  Et  immediate  ex  gra'  cur.  special'  pred. 
Johannes  JByncks  de  Maeoa  Mnrlow  in  com. 
Buck,  weaver  traditur  in  BalL  Thorns  Bignam 
de  London  genc.et  Johanni  Woodnard  de  Mar- 


low  pred.  caylor,  usque  ii^  crast.  Sanct.  Martin, 
ubicunque,  &c.  utque  pleg.  corpus  pro  corporr, 
^c.  Ad  quern  diem  comperuit  et  Robertas 
Druiy  ar'  et  Johannes  Bosse  gen.  domino  jus- 
ticiar* dom  regis  ad  pacem  in  com'  Buck,  virtute 
brevis  dom.  regis  eis  direct,  domino  rcgi  certi- 
ficaverunt  quod  nullum  indictomentum  de  ali- 
quibus  feloniis  et  transg.  versus  ipsum  Joliannem 
By  neks  coram  eis  ad  preseiis  resident.  Et  ul- 
terius  de  fama  et  gestu  ipsius  Johannis  Byncks 
per  sacram.  proboram  et  legalium  homin.  com. 
Buck,  diligenter  inquiri  fecerunt,  et  nihil  aliud 
preter  bonum  de  eo  coram  eis  est  compertum. 
Ideo  concess.  est  quod  pred.  Jo.  By  neks  de  pr«- 
missis  eat  iude  sine  die  delibcratur  per  procla- 
mationem  et  jur.  prout  moris  eat. 

De  Ter.  Pas.  anno  2  et  3  Ph.  et  Mar.  Rot.  58. 

Ricardus  Overton  nuper  de  London  gen.  per 

Tho.  Leigh,  et  Johannem  Maphell  vic^  London 

virtute  brevis  dom.  regis  et  regina  de  Habeas 

Corpus  ad  stand,  rect.  &c.  eis  inde  direct,  co- 

I  ram  Willielmo  Portman  mil'  capital/  justiciar. 

'  &c.  duct,  cinn  causa,  viz.  quod  pred.  Ricardus 

I  Overtoa  9.  die  Octobr.  ult.  prefer  commiss.  fait 

I  prison,  de  Newgate,  et  ibidem  in  eadera  )>risona 

''  sub  custod.  diet.  vie.  detent,  ad  maodatt&m  per- 

'  liobiliom  duo  rum  honorabilis  coaciJ.  pred.  re- 

I  gis  et  regins  qui  committit.  Marr.  &o.  et  im- 

I  mediate  traditur  in  Ball.  Willielmo  Overton  de 

I  London  iten.  et  Johanni  Tayler  de  parochta 

j  Sanct.   Martini  apad  Ludgate  I/indon  mere. 

I  usque  octab.  Trin.  viz.  uterqne  manucaptor. 

pred.  corpus  pro  corpore  et  postea  Tr.  2.  El. 

rpgina,  corpus  Overton  et  pleg.  suos  octnbis 

Mjchael.  act  quern  diem  ox  mens.  Pasch.  ad 

quern  diem  vie.  ret.  quod  ad  Hust.  suiitn  tent. 

Guiidh!U!  civitatis  Londoti  die  Lun»  p<i9t  fe»- 

tum  Sanct.  Gregor.  cpi.  pred.  W.  Overton  utl* 

est  et  per  bre.  Pas.  anno  suprad. 

De  Ter.  Sanct.  Mich,  anno  2  et  S  P.  et  Mar. 

Rot.  1(3.  habet  Chart,  allocat.  Trin.  2  etS 

Phil,  et  M. 
Ricardus  Overton  nuner  de  ^nd.  gen.  capt. 
octab.  Hill,  pro  quibusdam  altis  prudic.  uade 
indictat.  ^st,  ad  quern  diem   Pasc.  ad   quciu 
diem  ex  Cr.  Animarum. 

De  Termino  Pasch.  4  et  5  P.  et  M«r.  et  per 
conu  ejusdem  Rot.  45. 
Edwardus  Newport  gen.  per  Robertum  Ox- 
enbridge  mil'  constabular*  Turris  pred.  virtute 
bre.  dominor.  regis  et  reginsp.  de  Habeas  Cor- 
pus ad  subjieiend.  &c.  ei  iude  direct,  ad  Barr. 
coram  domino  rege  et  regina  duel,  cum  causst, 
viz.  (]uod  ipse  sibi  commiss.  fuit  per  i^andat. 
concilii  domims  regins,  qui  committitur  Marr. 
et  immediate  traditur  in  iBall.  prout,  &c,  Kt 
postea  sine  die  per  proclanninon.  virtute  brevis 
de  gesta  et  fama  prout,  &c.  U6r.  17.  ejusdem 
anni. 

De  Tcr.  Mich,  anno  4  et  5  P.  et  Mar.  per 
Cout.  ejusdem  Rotul.  17. 
Memorand.  quod  14.  die  Octobr.  anno  4  et 
5  f*hiL  et  Mar.  Edwardus  Newport  de  Hauley 
in  com.  Wigorn.  ac  capt.  fuit  per  Uxbridge  in 
com.  pred.  pro  suspicioiie  coACra  factionis  qua^ 
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ruodem  pec.  aori  vocat.  French  crowos,  per 
ipsum  et  alibi  in  com.  Wigor.  fier.  supposit.  ec 
ea  de  causa  per  naandatum  concil'  douiinor. 
regis  et  reginse  commiss.  ad  tarr.  tunc  doct« 
iuit,  QUI  commiititur  Marr.  &c.  et  super  hoc 
idem  Edivardus  Newport  tradiCur  in  ball.  Tho- 
ZEue  Charii^e  de  Lattou  in  com.  Essex  geiier'  Ed- 
vrardo  Hales  de  parocliia  Sancti  Olavi,  London, 
l^en.  Johanni  Baker,  clerico  ordinar.  lAindon, 
Johauni  Gill  de  parocbia  Saiict.  Tho.  Aposcoli 
London,  cloth-worker,  et  Ricliardo  Parks  de 
Brownsgrave  in  com.  Wieorn.  yeoman,  usque 
octal)is  ilill.  ubicunque,  &c.  viz.  quililit.  pleg. 
proced.  sub  poena  100/.  et  pred.  Edwardus  sub 
poena  200/.  qua$,  &c.  Ad  quern  diem  compe- 
rult  et  cominittitur  constabular.  Turris  Lon- 
don per  mandatum  concil.  dom.  regis  et  regi- 
nae  ibid,  salvo  custodiend.  quousque,  &c.  £t 
postea  Pas.  4  et  5  P.  et  M.  traditur  in  ball, 
prout  patet  per  scrivect.  finium  istius  ter.  et 
posiea  M.  5  et  6  P.  et  M.  exonerat.'per  cur. 
eo  quod  tam  per  sacram.  12  probor.  et  lega- 
lium  hominum  de  pred.  com.  Midd.  coram 
dom.  rege  et  domina  regina  hie  in  cur.  mea 
parte  jurat,  et  onerac.  quam  per  sacrament.  12 
probor.  legal  homin«  de  pred.  com.  Wigor.  co- 
ram Edwardo  Saunders,  et  Johanne  Whiddon 
mil.  et  aiiis  justiciar*  dictor*  dom.  regis  et  regi^ 
nae  ad  pacem  ac  de  diversia  feloniis  transgress, 
et  aliis  malefact.  in  eodem  com*  perpetrat.  audi- 
end.  et  terminand.  assignat.  virtutc  hrevis  die- 
tor.  dominor^  regis  et  reginas  eis  inde  direct, 
in  ea  parte  jurat,  et  onerat.  ad  inquirend.  de 
gestu  et  faroa  ipsius  Edwardi  coqipert.  eiustit 
(|uodidem  Edwardus  est  de  bonis  gestu  et  fama, 
ideo  proilamatio  est  inde  facta  prout  moris  est 
secund.  legem  et  consnetudinem  reg.  Aneiiae, 
&c.  concess.  est.  quod  pred.  Edwardus  eat  mde 
tine  diei. 

DeTer.  Pas.  9.  El.  Rot.  35. 

Tho.  Lawrence  per  Christfipher*  Drap.  majo- 
rem  civitatb  London'  Ambrosium  Nicholas  et 
Ricu'  Lambert  vie.  ejusdem  civitatis  virtute 
brevfs  dom.  reginas  de  Habeas  Corpus,  &c.  eis 
inde  direct,  et  coram  domina  regina  didt.  cum 
causa,  y'n.  quod  T  die  NovembV.  anno  regni 
dom.  £1.  nunc  reginae  Angliae  8,  pred.  Thomas 
Lawrence  indicto  brevi  notuinat.  captus  fuit  in 
civitate  prcM.  et  in  prisona  dom.  regtnse  sub 
custod.  pred.  coram  vie.  detent,  per  ipandatum 
concil'  aom.  reginae.qui  committitor  Idarr.  &c. 
et  super  lioc  tradit.  in  ball'  prout  patet  per 
icritect.  finium  istius  ter. 

De  Ter,  Pasch.  9  E!.  Jiot.  08. 

Roberttis  Constable  Ar'  per  Franciscnm  Job- 
ton  mir  locum  tenend.  Turris  London  virtute 
brtyis  dom.  regina  de  Habeas  Corpus  ei  inde 
direct,  et  coram  domina  regina  diet,  cum  causa, 
viz.  quod  idem  Robertas  Constable  prefat. 
Francisco  Jobsofi  oommissus  fiiit  per  manda- 
tum privat.  conciT  dom.  regins  salvo  custodi- 
end. qui  comteittitur  Marr.  &c.  et  postea  isto 
eodem  ter.  traditur  in  balL  prout  patet  inter 
scrivect.  finium  istius  ter. 
Ter.  Pas.  anno  20  El.  et  per  cont.  ejusdem 
Rot.  62. 

Johannes  Browning  per  Owen  Hopton  mil' 
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locum  tcnen'Turrisdomins  regins  London  vir^* 
tute  brcvis  Habeas  Corpus  ud  8ubjiciend.  ei 
inde  direct,  et  coram  dileeCo  et  fideli  Ch.  Wray 
mil.  capit.  justiciar,  dom.  regins  ad  placita 
coram  nobis  tenend.  os'^ignat.  apud  liOi>pitium 
&uum  in  Serjeants-Inn  Fleet-street  London'  die 
Lunae,  viz.  12  die  Maii  duct.*  cum  causa  viz. 
quod  pred.  Johannes  Browning  commissus  tiiit 
eidem  locum  tenend.  per  mandutum  privati 
concil'  re;;ina;  salvo  custodiend.  &c.  qm  coin. ' 
Marr.  &c.  et  po&tea  isto  eodem  ter.  traditur  in 
bair  prout  pat.  per  scrivect.  finium  isfius  ter.  . 

De  Ter.  Sanct.  Hillar.  anno  40  El.  Uegins  et 
per  cunt,  ejusdem  Rot.  62. 
Edwardus  Harecourt  per  Hugonem  Parlour 
custod.  prisons  domins  regins  de  Gatehouse 
infra  civjtatem  Westmiust.  m  com.  Middi.  vir- 
tute brevis  domins  regins  dc  Habeas  Corpus 
ad  subjiciend.  6cc,  ei  inde  direct,  et  coram  do- 
mina redna  apud  Wcstminst.  dicta  cum  causa, 
viz.  quod  ante  advent,  brevis  pred.  scil.  7.  die 
Octobr.  an.  regni  dom.  regin.  nunc  39.  corpus 
Edw.  Hai'ecourt,  per  duos  privat.  concil.  8ict9 
domins  regins  ei  commiss.  fuit  salvo  et  secure 
custodiend.  certis  de  causis  ipsos  movent,  e^  ei 
ignotis,  qui  committitur  Marr.  &c.  et ,  postea 
isto  eodem  ter,  traditur  in  ball,  prout  patet  per 
scrivect.  finium  istius  termini. 

De  Vacatione  Hillar.  anno  43  £1. 
Robertus  Catesbie  per  Johannem  Philips 
guardian'  de  le  Fleet  virtute  brevis  domins  re» 
^n«  de  Habeas  Corpus,  ad  subjidend.  &c  ei 
inde  direct,  et  coram  Edwardo  Fenner  uno  jus- 
ticiar, domins  regins  ad  placita  coram  ipsa 
regina  tenend.  assignat.  apud  Winchester-house 
in  burgo  dc  Southwark  in  com.  Surr^  diet,  cum 
causa,  viz.  quod  pred.  Robertus  commissus  fuit 
prisons  pred.  pnmo  die  Martii  anno  43  £J. 
War.  diversorum  prsnobilium  virorum  de  pri- 
vato  concilio  domins  regins  in  hec  veroa: 
'  To  the  Warden  of  the  Fleet,  or  his  deputy  : 

*  These  shall  he  to  will  and  require  you,  to  re- 
<  ceive  at  the  hands  of  the  Keeper  of  the 
'  Compter  of  Wood-street,  the  person  of  Robert 
'*  Catesbie,  esq.  and  him  to  detain,  and  keep 

*  safely  in  that  prison  under  your  charge,  nntii 
'  you  shall  have  other  direction  to  the  trontrary, 

*  whereof  this  shall  be  your  warrant.' — Et'pre* 
&t.  Robertus  commissus  fiiit  Marr.  per  prefat. 
Edward um  Fenner,  et  statim  traditur  in  ball' 
prout  patet,  &c. 

Ter.  Hill,  anno  43  Eliz.  Regins  18  Jac.  Re«8« 
Ricardus  Bed&with  gen'  per  Ai}uilam  Wykes 
custod.  prisons  de  Gatehouse  in  com.  Midd. 
virtute  brevis  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  ei  mde  direct,  et  c^ram  domino  reg^e 
duct,  cum  causa,  viz.  quod  ante  advent,  brevia 

?redict.  sciUcet  10  die  Julii  anno  regni  dom. 
ac.  regis  Dei  gratia  Angliae,  Franc,  et  Hibemis 
fidei  defensor.  &c.  11  et  Scot.  47  predict.  Ri- 
cardus Beckwith  sibi  commissus  fuit  prisons 
predict.  5ub  custod.  sua  virtute  cujusdem  war- 
rant, sibl  fact,  et  direct,  per  Geoigium  divina 
provtdentia  Cant,  archieptscopum  rotius  <A^« 
gliffi  primat.  et  metropolitan.  Henric.  com. 
Northampton  dominum  guardian.  $  portuum 
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et  un.  de  privato  conciL  regis,  Tho.  com.  Suf- 
iulk  dom.  camerar'  regis  familiae  ac  sacr*  con- 
eil.  dooj.  regis  Edwardum  dumini  Wooton  gu- 
beroator  regis  familis,  Johannem  dom.  Stan- 
hope vice-caraerar'  regis  familis ;  cdjus  war- 
rant sequitur  in  hscc verba:  *  To  AquilaWykes, 

•  Keeper  o(  the  Gatehouse  in  Westminster,  or 

•  his  deputy :  Wiiereas  it  is  thought  meet  that 
••  Wiles  Ilayner  and  Richard  Beckwith  be  re- 

•  strained  of  their  liberty,  and  committed  to  the 

•  prison  of  the  Gatehouse ;  These  shall  be  to 

•  will  and  require  you  to  receive  the  persons  of 
■  the  said  Rayner  and  Beckwith  into  rtmt 
'  charge  and,  safe  keeping  in  that  prison,  there 

•  to  remain  until  you  shall  have  further  order 

•  from  ns  in  that  behalf,  for  which'  this  shall  be 
«  your  wairant.     Dated  at  Whitehall  the  10th 

•  of  July,  1613.'— Et  posteaistoeodem  cermino. 


De  Ter.  Mich.  an.  14  Jac.  per  cont  «jusd. 
Rot.  147. 
Thomas  Motinson  miles  per  Georgium  Mote 
locnm  tenent'  Turris  dom.  regis  London'  vir- 
lute  brevis  dom.  regis  de  Hatotf  Corpus  «d 
toubjiciend.  &c.  ei  inde  direct,  coram  domino 
rege  apod  West.  duct,  cam  causa,  vi^.  qood 
Ante  advemnm  brevis  predict.  Thomas  sibi 
commis<Ais  fuit  per  warrant,  advers.  dominis  de 
privato  concilio  regis  sibi  direct.  &c.  Qui  com- 
ifaittJtnr  Marr.  &c.  et  super  hoc  traditur  in  ball' 
prout  pater  per  scrivect.  fin.  istios  termini. 

De  Ter.  Mich.  7  11.  7.  ct  per  cont,  ^usdem 
Rot.  6. 
Tho.  Brugg  junior,  nuper  de  Yanington  in 
com'  Hertford  gen',  Johannes  Rawleos  nuper 
de  Lemster  in  com'  pred'  yeoman,  Rob.  Sher- 
man nuper.de  Lemster  in  com.  predict.  Waller 
Thomas  nuper  de  eadem  in  com.  predict,  ho- 
sier, Tho.  Ballard  nuper  de  eadem  in  eodem 
com.  smitli,  Cadwalladet  ap  John  Duy  nuper 
de  Kerry  in  Marchia  Wallis  in  com.  Salop  ad- 
Jacen.  gen.  Reginald  ap  Breingham,  alias  Sher- 
man, nuper  de  Lemster  in  com.  Hereford  Sher- 
man, et  Thomas  Turner  nuper  de  Kingslnnd  in 
com.  Hereford  courser,  sunt  in  custod.  Marr. 
ad  mandatum  dom.  regis,  &c.  ac  pro  aliis  certis 
^de  causis  prout  patet  alibi  de  record.  &cc.  per 
record,  istius  ter.  po»tea  isto  termin.  dominus 
^relaxavit  mandatum  suum  et  prosecut.  predict. 
*cc>tupariierint  per  attorn.  Ike.  Et  quod  utlag. 
versus  pre  fat.  Thomam  Brugg  revocatur  isto 
termino  et  predict.  Johannes  Ra wlen^  pro  felon . 
ct  mnrdro  predict,  traditnr  in  ball*  prout  patet 
•libi,  &e.  ideo  hie  Marr.  de  ejus  eorpore  per 
cur.  exoneratur,  &c.       ^ 

Ter.   Hillar.  7 'H.  7.  et  per  cont.  ^usdem 
Rot.  18. 
W.  Bartholomew,  Johannes  Bartholomew, 
Wniielmus  Chace,  Henr.  Carr,  Tho.  Rotesley, 
*  Tho.  Street,  Robertos  Fddone,  et  Hen.  Bancks 
sunt  in  custod.  Marr.  ad  cust.  mandat.  dom. 
rejps,  &c.  per  record,  istius  termin.  ac  predict. 
Wiilielmns  Chace  pro  pace  Randulpbo  Josselen 
inveniend.  &c.  Pasche  sequen.  per  postea  ter- 
min.  sequen.  dictus  dominus  rex  mandatum 
suum  predict,  qooftd  Wlllielmus  Chace  relax- 


avit  per  regis  attornftt.  et  pro  pace  et  pro  fdon« 
et  murdro  traditur  in  ball. 

De  Ter.  Pas.  7  U.  7.  et  per  coot.  Rot-  ejw 
dem  18. 
Johannes  fieomond  de  Wednesbory  in  com' 
Staff,  ar*  est'  in  custod.  Mar^  ad  mandatum 
dom.  regis.  &c  per  record,  istius  ter*  poster 
scilicet  Trin*  7  Hen.  7.  sequen'  predict.  Jofaan- 
nes  Beomoiid  de  mandato  predict,  exoneratus 
existit  ideo  M&r'  de  eo  per  eandem  cur'  exonc- 
ratus  exist. 

De  Ter.  Mich,  anno  12  H.  7,  Rot.  B. 
Thomas  Yewe  de  villa  de  Staff,  in  com' 
Stafford  yeoman,  per  Jolianncm  Shawe  et  Ri- 
cardum  Haddon  vie*  Londi»n  virtutc  brevis 
dom.  regis  de  Habeas  Corpus,  ad  sect,  ipsiua 
regb  eis  inde  direct,  coram  rege  duct,  cum 
causa  quod  idem  Thomas  Yewe  attachiatus 
I'uit  per  Hicardum  Whittingtoo  Serjeant  apod 
Baynard*s  Castle  civitatis  predict,  et  prisona 
dicti  dom.  regis  infra  eandem  civitatem  salvo 
cnstodiend.  causa  pro  suspicione  felon,  apod 
Coven  trie  in  com.'  War'  perpeUat.  ad  suggcs- 
tionem  Willielmi  King  innboider,  ac  insoper 
idem  Tho.  Yewe  detinetur  in  prisona  predict, 
virtute  cujusdem  alterius  querel.  versos  ipsum 
ad  sectam  Johannes  Freeman  serjeant  de  eo 
quod  ioveniat.  ei  insufficiend.  secur.  pads  in- 
dicta  cur.  coram  Johanne  Waiger  nupcri  vie. 
Ac  uherius  idem  Tho.  Yewe  detent,  est  in  dictm 
prisona  pro  23/.  debit,  et  29.  8dL  dampnis  et 
custag.  <{uos  Robertus  Corbet  mercef ,  ex  co^- 
nitione  ipsins  defend,  versus  eum  recuperavit  m 
eadem  cur.  coram  eodem  Johanne  Waiger 
nuper  vie.  Ac  etiam  idem  Tho.  detinetur  in 
dicta  prisona  ad  mandatu^i  domii\i  regis,  per 
Johannem  Shawe,  alderman,  civitatis  London, 
qui  committitnr  Marr.  &c.  postea  scilicet  ter. 
Sanct.  Trin.  anno  19  re^  H.  7,  predict.  Jo* 
haiuies  Freeman  relaxavit  secur.  pads  versus 
eundem  Tho.  Yewe  dictusq;  Robertus  Corbet 
cognovit  se  fore  satislact.  de  debito  et  dampnb  ' 
predict.  Ac  Jacobos  Hubberd  attoroat.  gene- 
ral, dom.  re^s  relaxmvit  mandatum  dom.  regis, 
ac  pro  suspicione  felonix  predict,  traditur  in 
ball.  Symon  Little  de  London  taylor,  et  J»- 
hanoi  Ashe  de  London  skinner,  esque  octabis 
Mich,  ubicunq;  &c.  Ad  qui  diem  Oompemic 
et  Robertus  Tfarogmorton  miles  unus  custod. 
pacis  predict,  com'  Warr'  return*  quod  nuU. 
indictament.  de  aliquibus  felon'  sive  transgress, 
versus  prefat.  Tfoo.  Yewe  coram  eo  et  sociis  ad 
presens  residet.*  et  ulter.  virtute  brevis  dom. 
regis  sibi  et  sociis  snis  direct. 'per  sacraoient. 
12  prober,  et  legal,  bominom  de  villa  de  Co- 
ventry predict,  de  gestu  et  fiuna  predict.  Thcuae 
diligenter  inquisitionem  fecerunt,  et  nihil  de  eo 
preter  bonum  coram  eo  et  sociis  suis  est  cona- 
pertum  sed  de  bono  gestu  et  fiuna,  ideo  coo^ 
cess,  est  quod  predict.  Tho.  eat  inde  sine  die, 

Ter.  Hillar.  anno  9  H.  7,  et  per  coat,  ^usdem 

Rot.  14. 

Hmniridns  Broche  nupet  de  Canterbric:.  io 

Cantabr.  scholar,  per  Robertum  Willou^bie 

dom' Brook  mil  seoetdndl.JK>spitiidom.  regis^ 
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ac  Johannem  Di^bie  mil.  MarK  cur*  Marr' 
hospitii  predict'  ? irtate  cujusdem  brevis  dom. 
reg^  de  Uabeis  Corpus  ad  sectam  ipiius  regis 
•d  stand,  rect*,  &c.  ad  sect,  partis  utlag.  eis 
inde  direct,  coram  rege*  duct,  cum  causa  vis. 

Suod  idexp  Humfrtdus  commi^sus  fuit  Qaol, 
larr*  hMpitii  dom,  regis  et  hac  de  causa  et 
non  ialia  idem  Humfridus  in  prisona  prcd.  de- 
iinecuTy  qui  commictitur  Marr'  &lc,  postea  Pas. 
sequen'  rex  relinquit  uiandatum  suum  capital, 
justiciar*  per  Tho.  Loyett  mil.  osten'  et  pro 
uHagf  pred.  traditur  in  ball,  prout  paiet  alibi. 

De  Tcr'  Set.  Trioit*  anno  39  El.  et  per  cont. 
Rot.  ejusdem  113. 
Lawrence  Broome  per  Hugonem  Parlour 
custod.  prisone  domine  regine  de  la  Gatehouse, 
▼irtute  brevis  domine  reeine  de  Habeas  Corpus 
ad  snbjiciend.  &c.  ci  inde  direct,  et  coram  do- 
mina  r^ina  apud  WestmiDSt*  duct,  cum  causa 
▼iz.  quod  preclict.  Lawrence  Broome  in  arcta 
custod.  sua  remanset  per  mandatum  duorum 
de  concilio  dicte  domine  r^ine  pro  certis  causis 
•OS  .movent*  qui  commlttitur  Marr^  et  postea 
iste  codem  termioo  traditur  in  ball,  prout  pa- 
te t,  &c. 

Per  Scrivcct.  Fin.  Ter'  Sd'  Trin.  anno  39  £1. 
Regine. 
Lawrence  Broome  de  Parva  Baddow  in  com. 
pred.  husband,  traditi^r  in  ball'  ad  subjiciend. 
&c.  ad  mandat  privat.  concil.  domine  regine 
super  Habeas  Corpus.-^Ver8Us  Rando.  Mayall 
de  Ha(field  Beverell  in  com'  pred'  gener. ; 
▼ersns  Henrico  Odall  de  eadeiu  gen. ;  versus 
Will.  Eckasden  de  Westminst'  bricklayer;  ver- 
sos Ric.  Morgan  de  Westminst'  ]al>ourer; — 
Uterq;  sub  pena  40/.  et  princeps  sub  pena 
100  marcarum.-^Pro  suspiciooe  proditiunjs 
com  Johanne  Smith  rail. 

De  Ter*  Sct^  Michaelis  aqno  4  £1.  et  per  cont. 
Rot.  ejusdem  37. 

Tbo,  Wenden  per  Hu^nem  Parlour  gen' 
custod.  prisone  domioe  regme  de  le  Gatehouse, 
virtnte  brevis  domine  regine  de  Habeas  Corpus 
ad  subjiciend.  &c.  ei  inde  direct'  et  coram  do- 
niina  regina  apud  Wettm'  doc^  com  causa, 
viz.  quoct  18  die  Jupii,  anno  recni  domine  £1. 
nnne  regine  Anglie  33.  corpus,  &c.  infra  nomi- 
nat.  Tlio'  Wenden  extr^  cur*  ejusdem  domine 
refine  coram  ipsa  domina  .regiaa  privati  con- 
cilii  dom.  regis  cuius  tenor  sequitur  in  bee 
verba,  scilicet ;  '  These  are  to  will  and  require 

*  you  to  receive  into  yonr  charge  and  custody, 
'  the  person  of  John  Brocket,  luiight,  and  him 
'  to  retain  in  safe  keeping  under  your  chai^ge. 
'  until  you  shall  have  further  order  for  his  in- 
'  largement;  whose  commitment  being  for  some 
'  special  matter  concerning  the  service  of  our 
'  sovereign  lord  the  king,  you  may  not  fail  to 

*  regard  (his  warrant  accordingly.    From  the 

*  king's  palace  at  Whitehall,  the  last  of  March, 
'  1606.'  £aq;  fuit  causa  dttentionis  pred. 
Johannis  in  prisona  pred.  qui  committitur 
]tf  arr.  ^c,  et  postea  U«9Uur  in  btiU'  prout  pa- 


Ter.  Mich,  anno  12  Jac.  Regis,  Rot.  119. 

Milo  Reyner  per  Aquilam  Wykes  custod. 
prisone  de  le  Gatehouse,  virtute  brevis  dom. 
regis  de  Habeas  Corpus  ad  subjiciend.  &c.  co« 
ram  domino  rege  ouct.  cum  causa  viz.  quod 
ante  advent,  brevis  pred.  scilt.  10  Juiii  anno 
dom.  1613.  pred.  Milo  Keyner  commi»sus  fuit 
prisons  pred'  et  hue  usq;  detent,  virtute  warp* 
cujusdem  fact,  et  direct,  per  Georgium  archir 
episcopum  Cant.  Henr.  com.  Northampton, 
Tho.  coqi.  Suffolk,  Willielm.  dom.  Knollcs, 
Edward um  dom.  Wooton,  et  £d\vardum  dom. 
Stanhope,  eigus  warranti  tenor  sequitur  in 
hec  verba :  *  To  Aquila  Wykes,  keeper 
'of  the  Gatehouse  in    Westmmster,  or  his 

<  deputy :  Whereas  it  is  thought  meet  thak 
'  Miles  Reyner  and  Richard  Beckwitii  be  re- 

*  strained  of  their  liberty,  and  committed  to  the 

<  prison  of  the  Gatehouse :  These  shall  be  to 

*  will  and  require  you,  to  receive  the  persons 

*  of  Reyner  and  Beckwith  into  your  charge  and 
'  keeping,  until  voo  shall  have  further  order 

*  from  us  in  that  behalf,  for  which  this  shall  be 

*  your  sufficient  warrant,  dated  a^  White haU, 

<  the  10th  of  July,  161S.'  £t  h»c  est  causa 
detentionis  sue  in  prisona  pred.  qui  committitur 
Marr'  &c.  et  postea  isto  eodein  ter*  traditur  in 
bail'  prout  patet,  &c. 

Ter.  Hill,  5  H.7,  et  per  cont.  ejusdem  Rot.  np. 
Rictus  Everard  nuper  de  Colchester  in  com* 
£ssex  clericus,  et  Rgbertus  Wight  nuper  de 
Norwico  smiti),  per  Robert um  Willoughbie 
mil.  dom.  de  Brooke,  seneschall*  hospitii  dom. 
regis,  et  Johannem  Turbcrville  mir  Marr'  hos- 
pitii pred.  virtute  bre.  de  Habeas  Corpus  a|l 
lectam  ipsins  regis  pro  quibusdam  proditi«)pi- 
bus,  et  felon'  unde  indic(o  com.  £ssex  indicti^t 
sunt  eis  inde  direct,  coram  domino  rege  duct, 
cum  causn,  viz.  quod  iidem  Hicardns  £verar<l 
«t  Roberts  Wight  commiss.  fi|er'  custod.  Marr. 
pred.  per  mandat.  dom.  regis^  qui  commit(iti|r 
Marr.  &c. 

Ter,  Hill.  8  H.  7,et  per  cont.  ejusdem  Rot*.  14. 

Roger  C|ierrie  nuper  de  Nova  Windsor  in 
com'  pred.  yeoman,  alias  diet.  Rogerus  Stear* 
ries  nuper  de  eadero  in  eodem  com'  yeoro,  per 
Johao.  Baker,  majoi^em  villse  dom.  regis  de 
Nova  Windsor  in  com.  pred.  virtute  brevis 
dom.  regis  de  Habeas  Corpus  ad  S(  ct.  ipsigs 
regis  pro  quibusdam  ^ianiis  ct  transgr.  unde  in 
com.  Mi^d.  indictattis  est  sibi  iodc  direct,  co- 
ram domino  rege  duct,  cum  causa,  viz.  quod 
idem  ^oger*  cornmibsus  fuit  gaol.  dom.  regis 
infra  villa  pred.  per  mandat.  dom.  regis  qui 
committitur  Marr.  &cc. 

Ter.  Hill.  9  H.  7,  et  per  cont.  ejusdem  Rot.  14. 
ChristophoruB  Burton  noper  de  Rochester  in 
com'  Cantii  hackney  man,  per  Hubert  um  WiJ- 
lougbbie  dom.  Brooke,  mil  seneschall'  hospitii 
dom.  regis,. et  Joiiaonem  Digbie  mil'  Marr. 
cur.  Marr.  hospitii  pred.  per.  mandatum  dom. 
regis.  £t  haec  est  causa  et  non  alia,  qui  com- 
mittitur Marr.  &c. 
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Tcr.  Pas.  umo  19  H.  7,  et  per  coat,  ejusdem 
Rot.  23. 
Georsias  Ursewicke  de  London,  mwxser,  per 
Olivenim  Wood  locuia  lenen.  prisone  dom.  re- 
gis de  le  Fieet,  virtute  brevU  dom.  regis  de 
conservand.  diem,  &c.  ei  inde  direct,  coram 
rege  duct,  com  causa,  vis.  quod  idem  Gcorgius, 
13  Mail,  anno  10,  regis  commissus  fuit  prisone 
de  Je  Fleet,  per  mandatum  ipsius  dom.  regis 
salvo  cusiodienci.  sub  peoa  40f .  qui  committitur 
Marr.  &c. 

Ter.  Trin.  anno  8  H.  8,  per  cent,  ejusdem 
Rot,  S3. 
'  Edwardus  Pnge  nuper  de  London,  gent,  per 
Qeor^um  com.  Salopie  sencscball.  hospitii 
dom.  regis  et  Ilenricum  Shambume  Marr.  cur. 
Mar.  hospitii  pred.  vinuce  brevis  dom.  regis  de 
Habeas  Corpus,  ad  sect,  ipsius  regis  ad  con- 
servand. diem,  6cc.  eis  inde  direct,  et  coram 
rege  duct,  cum  causa,  viz.  quod  idem  Edwardus 
captus  et  detentiis  p  prisona  regis  Marr.  pred. 
per  mandatum  dom.  regis  ibidem  salvo  costo- 
diend.  &c.  qui  committitur  Marr.  hospitii  dom. 

Ter.  Mich,  anno  8  Jac.  et  per  cent,  ejo^em 
Rot.  99. 
Tho.  Cesar  per  Tho.  Vavasour  mil'  Mar. 
hospitii  dom.  regis  et  Marr.  ejusdem  hospitii 
dom.  regis,  virtute  brevis  domini  regis  de  Ha- 
beas Corpus  ad  subjicieiid.  &c.  ei  inde  direct, 
et  coram  rege  opud  Westminst.  duct,  cum 
causa,  viz.  quod  ante  adventum  brevis  pred. 
scil.  18  Julii  anno  regni  dicti  dom.  regis  nunc 
Anglia;,  &c.  7.  Tho  Cssar,  in  brcvi  fuit  pred. 
nominat.  captus apud  Whitehall  in  com'  Middl. 
per  spcciale  mandatum  dom.  regis  ac  per  eon- 
dera  resem  adtunc  et  ibidem  coromiss.  fuit 
prison.  Marr.'  ibidem  salvo  cnstodiend.  quousq; 
oec.  Et  ea  fuit  causa  captionis  et  delentionis 
ejusdem  Tho.  Caesar,  qui  committitur  prisons 
Marr.  pred. 

Ter.  SaoGti  Mich.  8  Jac.  Regis. 
Nisi  pred.  seneschall.  et  Marr.  hospitii  dom. 
regis  sufficienter  return'  bre.  de  Habeas  Corpus, 
Tho.  Cesar  die  Mercur.  per  quinden.  Sanct. 
Martini  defendens  exonerabitur. 

Ter.  Hill.  12  Jac.  Rot.  153. 
Jagobas  Demaistres,  Edwardus  Emerson, 
Georeius  Brookcshall  et  W.  Stephens,  per 
Tho.  Vavasour  mil'  Marr.  Marr.  hospitii  regis 
virtute  bre.  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  &c.  ei  inde  direct,  coram  domioo 
r^e  apud  Westminst.  duct,  cum  causa,  viz. 
quod  ante  adventum  brevis  pred.  scilt.  33  Ja- 
nuar.  anno  regis  Jaoobi  Anj^Iie,  &c.  12,  et 
Scot.  4,  pred.  Jacobas  Demaistres,  Edwardus 
Emerson,  Geornus  Brookeshall,  et  W.  Ste- 
phens in  brevi  huic  schedul'  annex,  nominat. 
commiss.  filer'  gaol'  Marr.  hospitii  dom.  regis, 
pro  causis  ipsum  r^em  et  servic'  snum  tangen. 
ct  concemen.  Et  hcc  est  causa  cap(ionis 
pred.  JacohL  ^^vftrdi,  Georgii  et  Willielmi,  et 
postea  immeOte^  remittitur  prefat.  Marr.  hos- 
pitii pr«d. 


Ter.  Hill.  12  Jac.  Regis. 

Samuel  Saltonslall  miles  per  Johannem  WtU 
kinson  arm'  guard,  de  le  Fleet,  virtute  breris 
dom.  regis  de  Habeas  Corpus  ad  subjiciend. 
6cc.  ei  inde  direct,  ct  coram  domino  rege  apad 
Westminst,  duct,  cum  causa,  viz.  quod  pred. 
Samuel  commiss.  fuit  prisone  pred.  11  Martii. 
1608,  per  warrant,  a  dominis  de  privato  cond- 
lio  dom.  regis  et  quod  detentus  fuit  etiam  idem 
Samuel  in  prisona  pred.  virtute  cujusdem  ordi- 
nis  in  cur.  Can'  dom.  re^is  fact,  cujus  ordinis 
tenor  patet  per  rot.  record.  Istius  termini  ad 
quem  diem    pred.  Samuel  remittitur  prisona 
pred.    Et  secundus  dies  pros,  ter*  datus  est 
guardian,  prisone  pred.  ad  emendand.  return. 
suum   sumcien.   super  pred.  bre.  de  Habeas 
Corpus,  etqnod  tunc  intolerit  hie  in  cur'  corpos 
pred.  Samuel  Saltonstall  mil*.    Ad  quem  qui- 
dem  diem  prefat.  guardian,  prisone  pred.  super 
pred.  bre.   de  Habeas  Corpos  retom.  quod 
pred.  Samuel  commisscis  fuit  prisone  pred.  11 
die  Martii,  1606,  per  warrant,  a  dom.  de  pri- 
vat'  concil.  dicti  dom.  regis  apud  Whitehall 
tunc  seden.  et  quod  postea  11  die  Febr.  1610, 
commiss.  fuit  extra  cur.  Cane.  dom.  regis  apud 
Westminst.  pro  contemptu  suo   eidem  cur. 
illat.    Et  quod  detent,  fiiit  etiam  idem  Samuel 
in  prisona  pred.  per  mandat.  dom.  cancellar' 
Anglie  super  quo  pred.  Samuel  iterum  remitti- 
tur prisone  pred.  et  ulterius  dies  dat.  est  pre- 
fat. guardian,  ad  emendand.  retom.  suum  super 
Habeas  Corpus  ver.  defend,  prout  stare  voluit 
usq;  diem  Jo  vis  prox'  Mens.  Pasch.    Et  tuoc 
ad  habend.  corpus,  &c.     Ad  quam  diem  pre* 
fat.  guardian,  intulit  corpus  hie  in  cur'  et  re^ 
turn'  super  Habeas  Corpus  quod  pred.  Samuel 
commiss.    fuit  prisone  pred.  11   die  Martii, 
1608,  virtute  cujusdem  warranti  a  dominis  de 
privato  concil'  dom.  regis  tunc  seden.  apud 
Whitehall,  et  quod  etiam  idem  Sam.  commiss. 
fuit  prisone  11  Febr.  anno  regis  Jac.  8,  per 
cur.  Cane.  dom.  regis  apud  Westminst.  tunc 
ezisten.  pro  quadam  contempt,  per  eondem 
Samuel  eidem  cur.  illat.  et  perpetrat.  proiode 
salvo  custodiend.  qui  remittitur  prisone  pred. 

Ter.  Tr.  anno  13  Jac.  &  per  coat,  ejusdem 
Rot.  ir. 

Samuel  Saltonstall  miles  per  Johannem  Wil- 
kinson guardian,  prisone  oe  le  Fleet,  virtute 
brevii  dom.  riegis  de  Habeas  Corpus  ad  su^ji' 
ciend.  et  recipiend.  &c.  ei  inde  direct,  et  coram 
domino  rege  apud  Westminst.  duct,  cum  causa, 
viz.  quod  pred.  Samuel  Saltonstall  commissus 
fuit  prisone  pred.  12  die  Martii  anno  regis 
Jacob.  Anglie,  &c.  sexto,  virtute  cujusdam 
warrant,  a  dominis  dc  privat.  concilio  dom. 
regis  tunc  seden.  apud  Whitehall  cummissus 
fiiit  etiam  idem  Samuel  Salton«>tall  aiiles  pri- 
sone pred.  12  die  Febr.  anno  1610.  et  anno 
reg.  Jac.  Anglie,  &c.  8.  per  cunsiderat.  cur. 
Cancell'  dicti  dom.  regis  apud  Westminst.  pro 
contempt,  eidem  cur.  adtunc  per  pred.  Samuel 
illat.  ibidem  proind.  salvo  cnstodiend.  Et  bee 
sunt  cause  captionis  et  detentionis  pred.  Sam. 
Saltonstall  mil.  in  prisons  pred,  ciyas  taniMi 
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corpus  ad  diem  et  locnm  iafra  content,  parat. 
habeo  prout  mihi  precipitur. 

Tnt€  Conssofthe  Records  not  printed,  mhkh 
were  used  by  nr  Edward  Littleton. 

Inter  Record.  Domini  Regis  Caroli  in  Thesaur. 
Reoept.  .Scaccarii  soi  Sab  custodia  Thesaurar. 
et  Camerar.  ibidem  remanent,  viz.  PI.  coram 
ipso  Domino  Rege,  et  Concilio  suo,  ad  Par« 
liamenturo  suum  post  Wscb.  apud  London 
in  Maner*  Arch:Episcopi  Ebor',  anno  Regni 
Domini  Regis  Ed.  3.  21.  Inter  alia  sic  con- 
tinetur  ut  sequitur,  Rot.  8.  indorso. 

Stephanus  Rabaz  vicecoroes  Leic.  et  Warrr. 
coram  ipo  domino  rege  et  ejus  concilio  arena- 
tns  et  ad  rationem  positiis  de  hoc  quod  cum  J. 
B.  E.  11.  &  W.  U.  nuper  balliv'  ipsius  vice- 
comitis  per  dom.  regem  fuissent  assign'  ad 
gaolas  domini  regis  deliberand.  eidem  vie' 
quendam  W.  P.  per  quendam  appellatorem 
ante  adventomeorum  justiciariornm  ibidem  ap- 
pellat.  ct  capt.  vivente  ipso  appellatore  usque 
diem  deliberationis  coram  eis  fact.  demiHS.  per 
pleviam  contra  formam  statuti,  Hec,  Et  etiam 
quendam  R.  de  C.  qui  de  morte  hominis  judi- 
catus  fuity  et  per  eundem  vicecomit'  captus, 
idem  R.  liue  fcrris  coram  eisdem  justiciar'  ad 
deiiberationem  pr«d'  produait  contra  consuetu- 
diriem  regni,  et  similiter  quendam  Walterum 
filium  Waited  le  Persoiie  qui  per  prsceptum 
comitis  Wanwici  captus  fuit,  dimisit  per  pleviam 
contra  vocem  et  preceptum  domiiii  regis;  cum 
Idem  dominos  rex  per  literas  suas  sub  private 
sigillo  suo  eidem  vicecomit.  precipiet  quod  nulli 
per  preceptum  pred.  copi.  Warwici  capt.  ali- 
qnam  gratiam  vel  favorem  fee.  &c.  Et  super 
hoc  prefat.  J.  B.  qui  presens  est,  et  qui  foit  pri- 
mus jtisticiar.  pred  premiss,  recordator  et  pred. 
vicecomes  dicit  quoad  pred.  W.  P.  ipse  nun- 
quam  a  tempore  captionis  ipsius  W.  per  pred. 
appelkturem  demiss.  tutt  per  pleviam  aliquam 
ante  advent,  pred.  justiciar.  Imo  dicit  qpod  per 
dimid,  anni  ante  advencum  eorum  justiciar. 
oiptus  fait.  Et  quoad  pred.  R.  bene  cognos- 
cit  quod  ipse  dimisit  eum  per  pleviam,  et  boo 
bene  facm  potuit  ratione  ac  authoritate  officii 
aui,  eo  quod  captus  fuit  pro  quadam  simplici 
transgressione,  et  non  pro  aliqua  felonia,  pro 
Qoa  replegiari  non  potuiC.  Et  quoad  3.  viz.  W. 
nlium  Persone  bene  coenoscit  quod  ipse  captns 
fbitper  preceptum  pred.  com.  Warwici  et  quod 
dimisit  eun  per  pleviam.  Sed  dicit  quod  hoc 
fedt  «d  rogatum  quorundam  de  bospitio  et 
curia  dam.  regis,  qm  eum  special  iter  inde  roga- 
▼erint  per  literas  suas.  £t  super  hoc  idem  vice- 
cona.  quesivit  per  dom.  regem  quis  eum  rogavir, 
et  Literas  suas  ci  direxit,  et  ubi  iitene  ills  sunt, 
dicit  c|uod  Walterus  de  Langton  eum  per  literas 
suas  inde  rogavit,  sed  dicit  quod  liters  ills  sunt 
in  partibus  suis  Leic.  Et  super  hoc  idem  vice- 
comes profert  bre.  d  im.  rpgis  de  private  sigillo 
^dem  vie.  direct,  quod  testatur  quod  dommus 
rex  eidem  vie.  precipit,  qnod  omnes  illos  trans, 
cootra  pacem  et  de  qnibus  comes  Warwici  ei 
scire  fecir,  capervt,  et  salvo  cunodir.  absque 
mMqm  gratia  eis  facienda.    £t  quia  pred.  justi- 


ciar' expresse  rccordat.  quod  ipsi  et  socii  sui  per 
bonam  et  legalem  inquisitionem  de  militibus  et 
aHis  communibus  coram  eis  fact,  invenernnt 
quod  pred.  W.  de  Petling  dimissiis  fuit  per  pie* 
viam  per  magnum  tempus  ante  advent um  eo« 
mndem  jubtic.  usq;  adventum  eorundem  et  per 
vie.  pred.  £t  etiam  quia  pred.  vie.  cogiioscit 
quod  pred.  R.  dimissus  fuit  per  pleviam  per  ip« 
sum  vie.  et  hoc  die.  quod  bene  facere  potuit,  eo 
quod  captus  fuit  pro  Jevi  transjisression.  et  per 
record,  ejusdjm  justiciar,  compert.  est  quod 
captus  fuit  pro  morte  hominis  quod  est  contrar. 
diet.  pred.  vicecoin.  et  similiter  quod  idem  vice- 
corn,  cognovit,  quod  recepit  literam  dom.  regis 
per  quam  rex  ei  precepit,  quod  nuUam  gratiam 
fecerit  illis  qui  capt.  fuer.  per  precept,  pred. 
com.  et  idem  vicecomes  contra  preceptum  illud 
dimisit  pred.  Wiltielmum  filium  Walteri  per 
pleviam  qui  captus  fuit  per  precept mn  pred. ' 
comitis  prout  iaem  vicecomes  fatetur.  Et  sic 
tam  ratione  ipsius  transgr.  qnam  aliarum  pred. 
incidit  ia  pen  am  stnt.  cons,  est  quod  pred. 
vicecomes  committator  prisons  juxta  formam 
statuti,  &c. 

Ex  Rot.  Parlismenti  de  anno  35  Regis  Ed.  3. 
Numero  9. 
Primerement  que  le  Qrand  Chartre,  et  le 
Chartre  de  Forest,  et  les  autres  statuts  fiiit  en 
son  temps  et  de  ses  progenitors  per  profits  de 
lui,  et  de  la  commenaliy  »oient  bien  et  ferment 
eardes,  et  mise  en  due  execution  sauns  distur- 
bance mettre  ou  arrest  faire  le  centre  per  spe- 
cial maqderoent,  ou  en  autre  manere.  Nostre 
seignior  le  roy  per  assent  prelates,  dukes, 
comites,  barons,  et  la  commenaltie  ad  ordeine 
et  estabili  que  les  dits  chartres  et  statuts  soient 
ten  us  et  mise  en  execution  selon  le  dit  Petition. 

Stat.  36  Ed.  3.  Numb.  82. 

ftem,  comme  il  soit  conteuus  en  le  Grand 
Chartre  et  autres  statuts  oue  nul  home  sera 
prise  ne  imprison  per  special  mandement  sauns 
indictment,  ou  autre  proces  a  faire  per  le  ley 
et  soient  foits  ad  estre,  et  uncore  est  que  pie- 
sures  eents  sont  empesches  prise,  et  imprison 
sauns  mdictement  ou  autre  proc<>s  fait  per  le 
Idy  sur  eux,  cibren  del  chose  fait  hors  de  le 
forest  le  roy,  come  per  autre  cause  que  piese  a 
nostre  dit  sr.  command,  et  deli  v.  ceux  que  sont 
auxi  prise  per  tiel  special  mandement  cootre 
le  forme  de  chartres  et  statuts  avant  dits. 

Item,  plest  ou  roy  et  si  nul  de  sent  greine 
vingne,  et  fait  le  plamt  et  droit  serra  fait  a  luy. 

Parliament,  anno  42  Ed.  3.  Numero  12. 
Item,  pur  ceo  que  plusours  de  vostre  come 
sont  amerce  et  disturhes  per  faulx  accosors 
queux  sont  lour  nccusement^  plus  pur  lour 
vejigeancea  et  siufiulers  profits  que  pur  le  profit 
de  ruy  ou  de  son  people,  et  les  accuses  per  eux 
ascuns  nnt  est  pris  et  ascuns  sont  faire  ven.  de 
le  conreil  roy  per  brief  ou  autre  mandement  de 
roy  sub  grande  pain  encountre  la  ley,  Plese  a 
nostre  sr.  le  my  et  son  conceil  pur  droit  gou- 
vemment  de  son  peu(>le  ordeign  que  si  d^re 
ascun  accusers  purpose  ascun  matire  pur  profit 
du  roy  que  cele  matire  soit  mander  a  ses  justicas 
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il«r  an  baoke  ou  del'  autre,  ou  d'iissi9es  deut 
«fl9i2ere  ec  tenninere  6elon<)ue  la  lej,  et  si  le 
cooche  la  onsour  ou  paitie  eit  sa  soat  a  la  come 
ley,  et  que  null  home  soit  mis  a  respoudere  sans 
preseotmeut  deut  justices,  ou  chose  de  recordy 
ou  per  due  proces  et  briefe  original,  selon  I'an- 
cient  ley  jle  la  terre,  et  si  rien  desire  enovant 
aoit  fait  a  V  cncoDtre,  soit  voide  en  ley,  et  tena 
]»ur  error.  Fur  ceo  que  ceste  Article  est  -Ar- 
ticle de  le  Grande  Cnartre  le  roy  roet  que  ceo 
aoit  fiiit  come  la  Petition  deinande. 

£x  Rot.  claus.  de  anno  Regni  Regis,  £dw.  1. 
primo,  Membrano  1. 
Thomas  de  Ciere  de  Beckwith  captus  et 
detent,  in  prisona  de  Northampton  pro  trans- 
gressione  forest,  habet  literas  Rc^ero  de  Clif- 
n>rd,  ittstidar'  forest,  citra  Trent,  quod  ponatur 
per  ball.  Dat.  apud  Sanct.  Martin.  Magn. 
London  20  die  Octobr. 

Membrano  7. 

^epbanus  de  Lindley  capt.  et  detent,  in  pri- 
aona  pro  tran«gres.  per  ipsum  fapt.  in  forest, 
regis  de  Lindley  habet  literas  regis  Galfrido  de 
NcviU,  justiciar,  ultra  Trent,  quod  ponatur  per 
ballium. 

Membrano  8. 

Tho.  Spademan  capt.  et  detent,  in  prisona 
de  Oxon.  uro  morte  Williclmi  Winne  unde 
rectat.  est,  nabet  literas  r^is  yicec.  Oxon.  quod 
ponatur  per  ball. 

Membrano  9. 
WilliclmuB  de  Deane,  Matheos  Crust,  Roger 
de  Bedell,  W.  Halfrench,  Rdbertus  Wyat, 
Alexander  Hareing,  Harry  de  Shome,  Nicolas 
de  SnodilondefTurgeuus  de  Hertfield,  Robertus 
de  Pole,  et  Ricardus  Galiot,  capti  et  detent.'  in 
prisona  de  Cant  pro  morte  Galfridi  de  Cottiller 
unde  appellati  sunt,  habent  literas  reeis  vie' 
Kan.  quod  ponantur  per  ball*.  Dat.  83  Martii. 

Claus.  anno  S  Ed.  1.  Membr.  13. 
Rex  Rogero  de  CliflFord,  justiciar,  forest,  citra 
^rent.  mandamus  vobis  c|uod  si  Robertus  Un- 
win,  capt.  et  .detent,  in  prisona  nostra  de  Ayles- 
bury pro  tronseres.  forest,  nosir.  invenerit  vobis 
12  probos  et  Tegales  homines  de  ball,  vestra 
qui  manucapiant  eum  habere  coram  justiciar, 
nostr.  ad  placita  forest,  cum  in  partes,  &lc,  ad 
•tand.  inda  rectat.  tunc  apud  Robertom  si  se- 
cundum asaisam  forest,  fuer.  repleg.  per  dictos 
dttodecim,  interim  traditur  in  ball,  sicut  pred. 
eat  et  habeatis  nomina  jUorum  IS  homioum. 
£t  hoc  bre.  &c.    Dat.  27  Fcbruar. 

Claus.  anno  S  Ed.  1.  Num.  14. 
Unwynus  de  Boycot,  Galfridus  de  Wickeram, 
et  Hugo  de  Stone,  detent,  in  prisona  re^s  de 
Aylesbury  pro  transjgr.  venationis  habuit  bre. 
direct.  Rogero  de  Clifford  justiciar,  forest,  quod 
si  secundum  assi3.  forests  erunt  repleg.  usque 
advent,  iusticiar.  regis  ad  placita  forest,  com  in 
partes  illas  venerint.  Dat.  apud  Coddisgtort, 
*98  die  Decembr. 

Numero  15. 
Goilbert  County  de  Keddington,  et  Hogo  le 
Taybr  d«  Ktddingtoa  capt«  ei  detent*  in  pri- 


sona sancti  Edmund  i  pro  morte  Edmuadi  Bunt- 
ing unde  rectati  sunt  habuerint  Uteraa  regis 
vie*  Suff.  quod  ponantur  per  ball. 

Claus.  anno  S  Ed.  1.  Num.  11. 

Galfridus  de  Hairton  caplus  et  detentns  in 
prisona  ^egis  Ebor'  pro  morte  Add'  Gierke, 
unde  rectatus  est  habet  literas  regis  vie'  Ebor. 
quod  ponatur  per  ball.  Dat.  apiui  Westminst. 
15  Junii. 

Numero  20. 

Robertus  Belbarbe  captus  et  deteotus  in  pri» 
soua  de  Newgate  pro  morte  Thorns  Pollard, 
unde  rectatus  est  habet  literas  reos  vie  Midd. 
quod  ponatur  per  ball.    Dat.  28  rebruar. 

Claus.  num.  4  Ed.  1.  Membr.  5. 
*  Mandatum  est  Eado  de  Sandwico  qaod  si  W. 
de  Pattare,  6l  Jo.  filius  ejus,  Walterus  Horo^ 
Walterus  Corwen,  Hen.  Path,  et  W.  Cad^an, 
capt.  et  detenL  in  prisona  r^is  de  S.  BrioneU 
pro  tranagi.  for.  unde  reetati  sunt,  inveoerint 
sibi  12  probos  et  legales  homines  de  ball,  snat 
viz.  quilibet  eorum  12  qui  eos  manucap'  habere 
coram  justiciar,  regis  ad  placita  forest,  cum  in 
partes  itlas  venerint  ad  stand,  inde  rectat.  tunc 
tpsos  WiUielm.  Johaonem,  Walterom,  Walte* 
rum,  Henricum,  et  WiUielm.  pred.  12  si  secuo* 
dam  assiss.  fuer.  repleg.  tradantur  in  ball*  u% 
pred.  est,  et  babeant  ibi  nonitnaillonun  12  bo- 
minum  et  hoc  bre.  Test.  Eege  apud  ball*  locum 
regis  29  die  Aiigusti. 

'  Claus.  anno  4  Ed.  1.  Memb.  16. 
Henricus  iilius  Rogeri  de  Kenn  de  Cotters- 
brooke  capt.  et  detent,  in  prisona  nostra  Nor- 
thampton pro  morte  Simonis'  de  Charrettell, 
unde  appellatus  est,  habet  literas  regis  vie* 
Northampton  quod  ponatur  per  ballium. 

Claus.  anno  5  Ed.  1,  Memb.  1. 
Mandatum  est  Galfrid.  de  Nevil  josticiar. 
forest,  ultr.  T^ent.  quod  S.  Walterus  de  le 
Greene  captus  et  detentus  in  prisona  de  Not- 
tinghasi  pro  transg^.  for'  iovenerit  sibi  18  pro- 
bos et  legales  homines  qui  eum  manucapiant, 
&c.  ad  stand*  inde  rectat.  secundum  assiss.  fof^ 
regis  tunc  ibidem  Walter,  pred.  12  traditnr  in 
ballium  sicut  pred.  est.    Dat.  16  Not. 

Membrano  2. 
Thomas  de  Upwell  et  Juliana  uxor  ejus  capt. 
et  detenL  in  prisona  de  Wynbotesbam  pro 
morte  Stepbani  Southel,  unde  rectat.  sunt,  na- 
bent  literas  vie'  Nnrff.  quod  ponantur  per  bal- 
liom.    Dat.  apud  Rotbelm  28  die  Septembr. 

Claus.  anno  6  Ed.  1.  num.  9. 
Bilherus  Pestleeaptas  et  detentus  foit  in  pri- 
sona regb  de  Norwic.  pro  morte  Jnliame  quon- 
dam uxor*  sue,  unde  rectatus  est  et  habet  lite- 
ras vie'  NorfT.  quod  ponatur  per  ball'  Teste 
R^eapod'Westminst.  12Novemb. 

Membrano  4. 
Mandatum  est  vie*  Nottingham  quod  si  Tho. 
de  Cttdwrt  rectat.  de  tjrans|r.  forest,  quod  fer- 
cisie  dicabatur  in  foresL  de  Sherwood,  invene- 
rit sibi  sex  piobas  et  legales  homines  de  balllvn 
sua  qui  mm  MMipwrap'  baJb«i«  cocm.wgead 
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Aandatum  regis  ad  stand,  rect.  coram  rege  cum 
ret  hide  cum  eo  loqui  Toluerit,  tunc  pred.  ^ 
Tho.   pred.  sex  homintb.  tradat  in  ballinm 
juxta  manucapt.  supradict.    Dat.  15.  die  De- 
Cembr. 

Membrano  4. 
Tho.  Burrell  captus  et  detent,  in  prisooa 
regis  £xon.  pro  inorte  Galfrid.  G^ffard  uode 
recut.  esc  habet  literas  dom.  regis  vie'  Devon, 
quod  ponatur  per  ball*.     • 

Claus.  anno  1  Ed.  8.  Membr.  1. . 
Johannes  Brynn  de  Rollinwritb  capt.  et  de- 
tent, in  prison  a  reeis  Oxon.  pro  roorte  Johan- 
nis  de  Sutton,  un&  rectat.  est  habet  literas 
re^  Tic.  Oxon.  quod  ponatur  per  ball,  usque 
prim.  asus.  si  ea  occasione,  &c.  Teste  Rege 
apud  Bristol,  38  Juoii. 

Membrano  9. 
W.  Spore  Capell.  ctpt.  et  detent,  in  prisona 
regis  Oion.  pro  morte  Johannis  Spore  unde  tn* 
dictatus  est,  et  habet  litems  regis  vie'  Devon, 
quod  ponatur  per  ballium  usque  ad  prox.  assis. 
B  ea  oocasioiie,  &c.  Teste  fiege  apud  Windsor 
S8  die  Mali. 

Numero  10. 
Gilbertus  Fairchild  cnpt.  et  detent,  in  gaole 
regis  Dorchester  pro  morte  Henrici  de  Langton, 
unde  indictat.  est  Imbet  literas'  quod  ponatur 
per  bfiUiudi  usque  ad  prim'  assiss.  Teste  Rege 
apud  Westminst.  28.  Februar*. 

Glaus,  anno  2  £^  8,  Membr.  1. 

Willielmus  Sandie  He  Cohham  capt.  et  de- 
tent, in  prisona  regit  Cant,  pro  morte  Johannis 
de  Sprina,  JohaimisErmonade  Duuberke,  unde 
rectatus  est  habet  literas  regis  vie*  Kane'  quod 
ponalur  per  ball'  usque  ad  primutn  assis.  si  ea 
occasione,  &c.  Teste  Rege  apud  Cestre.  29 
Junii. 

Radulph.  Corjnn  capt.  et  detentus  in  ^ole 
re^s  de  Lincolne  pro  morte  Willielmi  iilii  Sy- 
monis  Porter  unde  recut.  est  et  liabet  literas  re- 
g;xs  vie'  Lincolne  quod  ponatur  per  ball'  usque 
ad  primam  assis.  si  ea  occasione,  &c.  Teste 
Rege  apud  Sheene  3  dtei  Junii. 

Membrano  7. 
iohannes.de  Githerd  capt'  et  detent,  in  pri- 
«ona  ««gis  Efadr'  pro  norte  Mathei  Sampson  de 
£V>i^  node  rsceatus  est  habet  literas  rcgb  vie' 
Ebor*  quod  ponatur  per  .ball'  usque  ad  prim' 
assis.    Dat.  apud  Langele  90  die  Aprilis. 

'  Claus.  3  Ed.  8.  Membr.  13. 
Adans  de  Pepper  capuis  et  detent,  an  gaole 
regis  £bor'  pro  morfie  Henrici  le  Symm'  de 
Eastrick  vnde  rectatus  est  babet  literas  regis 
Tic'  Ebor'  quod  ponat'  per  ball'  usque  ad  pri- 
mnm  wmk,  Xesle  Rmc  apud  Westminst.  7  die 
F«br. 

Nanero  14. 

Btarganta  uxor  Willielmi  Calbot  «apu  et 

deteota  in  gaole  reips  Norwiei  pro  morte  A^etis 

filijB  Willielmi  Calbot,  et  Matilde  sororis  ejns- 

ckm  Agnetisi  unde  tectata  est  babet  literas  r^ 


Ttc^  Norff.  quod  ponatur  per  ball'.    Teste 
apod  Sheene  22  Jan. 

Numero  18. 
Johannes  Trere  captus  et  detent,  in  gaole 
regis  Oxon.  pro  morte  Adas  de  Egeleigh  uode 
rectat.  est  habet  literas  regis  vie'  Devon,  quod 

ematur  per  ball*.     Teste  apud  Westminst.  8 
eoembr. 

Claus. 'anno  4.  Ed.  2,  Membr.  7. 
Robertus  Shereve  capt.  et  detent,  in  piofcl 
r^is  de  Colcestr.  pro  roorte  Roberti  le  Moigne. 
unde  rectat  est  habet  literas  reeis  vie'  Essex 

2uod  ponatur  per  ball'  usque  ad  prim'  assis. 
>at.  22  die  Maii. 

Numero  8. 
W.  filius  Roberti  le  Fishere  de  Shirbornc 
capt.  et  detent,  in  gaole  regis  Ebor'  pro  morte 
Roberti  le  Monus  de  Norton,  unde  rectatus  est 
habet  literas  regift  vie.  Ebor.  quod  ponatur  per 
ball,  usque  ad  primain  assis.    Dat.  25  April. 

"         Claus.  anno  4  Ed.  2,  Numero  22. 

Thomas  Ellis  de  Stanford  capt.  et  detent,  in 
prisona  regis  Lincolne  pro  morte  Michaelis  filii 
Willielmi  de  Foderine,  unde  rectat.  est  habet  li- 
teras regis  vie.  Lincolne  quod  ponatur  per  ball' 
usque  ad  prim,  assis.  Teste  rege  apud  novam 
Westmonast.  8  die  Septembr. 

Sh-  Edward  Coke  took  up  the  Argument,  as  Co 
the  rational  part  of  the  Law,  and  began  with 
this  IvTaoDucTion.* 

Your  lordships  have  heard  seven  acts  of  par- 
liament in  point,  and  thirty-one  Precedents  sum- 
marily collected,  and  witfi  great  understanding 
delivered ;  which  I  have  perused,  and  under- 
stand them  an  thoroughly,  and  that  there  was 
not  one  of  them  against  the  Resolution  of  iht 
honse  of  commons.  Twelve  of  the  Precedents 
are  in  ttrminis  terminantibuSf  a  whole  Jury  of 
Precedents,  and  all  in  poiot;  and  to  mr  under- 
standing, they  admit  of  no  answer :  but  I  am 
persuaded  in  my  conscience,  that  a  number  of 
them  was  never  shewed  at  the  King's-bench,  be- 

*  **  The  Lord  President,  who  reported  the 
Conference  to  the  boose^bc^n  thus:  TheGon- 
ierence  upon  Mondi^  last  with  the  lower  house, 
was  about  the  Liberty  of  the  Subject ;  to  set 
this  forth,  they  employed  four  Speakers  :  the 
fint  was  sir  Dudley  Diggs,  a  man  of  a  Tolnble 
and  eloqaent  speeoiy  his  part  was  the  introduo- 
tioD ;  the  second  was  Mr.  Littleton,  m  grave  and 
learned  lawyer;  whose  part  was  to  represent 
the  Resolution  Of  the  house,  and  their  grounds 
whereupon  ihcy  went;  the  third  was  Mr.  8^ 
den,  a  great  antiqi^^ry,  and  a  pregnant  man,  hb 
part  was  to  shew  the  law,>nd  the  precedents  in 
point;  the  fourth  waatbe  lord  0>ke,  that  fa- 
mous reporter  of  the  law,  whose  part  was  to 
shew  the  reason  of  all  that  the  others  had  said^ 
and  all  that  which  was  said  was  but  an  affirm* 
ance  of  the  common  law.**  From  a  MS.  be- 
longing to  the  hte  Peter  le  Neve,  esq. ;  and 
written  at  that  time^  wbeitin  ttieConfipcnce  ia 
relalid. 
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cause  t  know  out  of  whose  quiver  two  of  them 
came,  and  that  they  were  not  known  before.  I 
am  much  transportetj  with  joy,  because  of  the 
hopes  to  proceed  with  good  success  in  this 
weii^hty  businesHyyour  lordships  beinc  so  full  of 
jubtice,  and  ti<e  very  theme  and  suDJect  doth 
promise  buccess,  which  wa^, '  Corpus  cum  causa/ 
the  tieedom  of  an  Engl isii man,  not  to  be  im- 
priMHicd  M  ithout  cause  !^hewn ;  which  is  my  part 
to  shewy  and  the  reason  and  the  cause  why  it 
efaouid  in:  ho.  And  I  doubt  not  but  we  shaii  go 
on  liappily  ;  and,  my  lords,  it  Mould  be  unsea- 
sonable to  be  prolix  and  copious,  because, '  quod 

*  intempebtum  injncundum.'  I  would  speuk. 
here  a  httle  to  some  points  which  are  not  so 
ch*aT and obviius,  lor  otlierwise ' pcrspicua vera 
*^hon  sunt  probanda,'  and  to  gild  gold  were  idle 

'and  superfluous ;  therefore  shall  briefly  clear  to 
your  lord&hips  some  doubts  made  uf  the  Statute 
of  Westminster,  which  says,Shen£rs  and  otiiers 

'  may  not  replevy  men  in  prison  for  four  causes ; 

1.  For  death  of  a  man. 

2.  Commandmentof  the  king. 

3.  Absolute  command  from  the  Justices. 

4.  For  matters  of  the  forest. 

I  was  oucea  Judi^eofthe  KuigVbench,  and 
did  wonder  how  the  Judges  of  these  times  thus 
interpret  the  Statute.  The  Statute  only  sheus 
what  Sheriffs  can  only  do,  by  way  of  replevin; 
the  Sherifls  Court  is  a  petty  and  base  court,  and 
not  of  record,  where  the  Sheriff  is  not  the  Judge, 
but  the  Jurors,  that  is,  John  a  Noke,  and  John 
a  Stiles,  William  Roe,  and  John  Doe,  and  such 
worthies  as  these.  Again,  the  Statute  saith 
there,  he  cannot  be  replevied  if  be  be  taken  for 
the  death  of  u  man ;  and  no  mar\'e],  whoever 
thought  it ;  for  the  Scripture  saith, '  Sanguis 
'  nullo  modo  expiari  potest  nisi  sanguine.*  fiut 
if  he  cannot  be  tliere  replevied,  at  the  King's- 
bench  be  may,  it  is  there  done  every  day.  Mr. 
SheriOr,  you  should  replevy  a  man  in  such  a  case, 
erf^o,  not  bail  tiim,  my  lords  the  Judges,  (non 
se^uUur)  :  What  not'judgcs  boil  ?  What  not 
the  KingS -bench,  the  highest  Court  of  Record 
of  ordinary  jurisdiction  ?  For  the  KingVbench 
is  higher  than  the  Chancery.  And  tliis  lie  proved 
by  heraldry,  '  Additio  probat  minoritatem,' 
that  addition  proves  the  vounger  brother.  Now 
the  Teste  of  the  KingVbench  is  '  coram  dom. 

*  rege,*  without  tiny  addition,  but  tliat  of  the 
Chancery,  '  coram  dom.  rege  in  cancelliiria,' 
with  that  addition  of  a  cadet,  a  younger  brother. 
I  am  very  sorry  I  am  so  much  straitened  for 
want  of  time,  for  I  am  much  delighted  with 
these  things.  What,  may  not  the  Judges  med- 
dle with  any  thing  in  the  Forest  ?  If  that  were 
M,  I  would  never  dwell  in  a  forest,  to  be  wholly 
under  the  jurisdiction  of  the  wardens  and  re- 
garders.  These  glosses  and  interpretations 
are  very  strange  to  me,  and  others  who  have 

-  been  Judges.  My  lords,  all  those  Argtunents 
offered  uuto  your  lordships  in  this  last  confe- 
rence, are  of  a  double  nature.  1.  Acts  of  Par- 
liament. 9.  Judicial  Precedents.  For  the 
£rst,  I  hold  it  a  proper  argument  for  vour  lord- 
ships, because  you,  my  lords  temporal,  and  you, 
my  lords  spiritual,  gave  your  assent  unto  those 


acts  of  parliament;  and  therefore  if  these  can- 
not persuade  you,  nothing  can.  For  the  sec  md, 
which  are  judicial  precedeuts,  it  is  '  Argumen- 
*  turn  ab  autlinritate,'  atid  <  Argumentum  ab 
'  authoritate  valet  ai&rmativ^ :'.  that  is,  I  con- 
ceive, tbougli  it  be  no  good  argument  to  say  ne- 
gatively, the  Judges  have  given  no  opinion  in 
the  point,  er^o,  that  is  not  law;  yet  affirma- 
tively it  concludes  well :  the  Judges  have  dearly 
delivered  their  opinions  in  the  point,  ergo,  it  is 
good  law ;  which  I  fortify  with  a  strong  axiom, 
'  Neminem  oportet  sapientorum  esse  legibus,' 
as  long  as  these  laws  stand  unrepealed.  Now, 
these  two  argumeiits  being  so  well  pressed  to 
vour  lordships  by  my  colleagues,  I  thmk  your 
Iordsh:ps  may  Monder  what  my  part  may  be;  it 
is  !»hort,  but  sweet :  it  is  the  reason  of  all  those 
laws  and  precedents,  and  reason  muU  needs  be 
welcome  to  all  men ;  for  all  men  are  not  capa- 
ble of  the  understanding  of  the  law,  but  every 
man  is  capable  of  reason.  And  tliose  reasons 
I  offer  to  your  lordships,  in  alHrmance  of  the 
ancient  laws  and  precedents  made  for  the  h- 
berty  of  the  subject,  against  imprisonment  witli* 
out  cause  expressed,  and  shall  shew  them  in 
order  and  method,  to  confirm  the  same. 

1,  Are  ipsa. 

3.  A  minori  ad  mnjm. 

3.  From  the  Rem^lies  provided. 

4.  From  the  extent  and  aoiversality  of  the 
same. 

5.  From  the  inflniteness  of  the  time. 

6.  A  fine. 

The  first  general  reason  is,  d.  rt  ipsa^  even 
from  the  nature  of  Sytoprisonment,  *  ex  visceri- 
bus  causae  ;*  for  I  will  speak  nothing  but  ad 
idcf/i,  be  it  close  or  other  imprisonment:  and 
this  aigument  is  threefold,  because  an  impri- 
soned man  upon  will  and  pleasure  is, 

1.  A  Bondman. 

2.  Worse  than  a  Bondman'. 

3.  Not  so  much  as  a  man;  for  'mortuiis 
'  homo  nan  est  homo/  a  prisoner  is  a  dead 
man. 

1.  No  man  can  be  imprisoned  upon  will  and 
pleasure  of  any,  but  he  that  is  a  Bondman  and 
v'illein,  for  that  imprisonment  and  bondage  are 
'  propria  quarto  modo*  to  villeins.*  Now 
'  propria  quarto  modo,'  and  the  species,  are 
convertible;  whosoever  is  a  Bondman,  dsay 
be  iniprisoned  upon  will  and  pleasure,  and 
whosoever  may  be  imprisoned  upon  wiU  and 
pleasure  is  a  Bondman. 

2.  If  a  Freeman  of  England  might  be  impri- 
soned at  the  will  and  pleasure  of  the  king  or 
his  commandment,  then  were  they  in  worse 
case  than  Bondmen  or  Villeins;  for  the  lord  of 
a  villein  cannot  conunand  another  to  imprison 
his  villein  without  cause,  as  of  disobedience,  or 
refusing  to  serve,  as  it  is  agreed  in  the  Year- 
books. And  liere  he  said,  that  no  man  should 
reprehend  any  thing  that  he  said  out  of  the 
Rooks  or  Records;  he  said,  he  would  prove  a 
lieeman  imprisonnble'opon  command  or  plea- 
sure, without  cause  expressed,  to  be  absolute^ 

*  See  the  Writ  De  Native  habendo. 
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in  wor$«  case  than  a  villein ;  and  if  he  did  not 
make  this  plain,  he  desired  I  heir  iordships  not 
to  believe  him  in  any  thing  else  :  and  then 
produced  two  Book-cases,  7  E.  3,  tbl.  50,  in 
(he  new  print,  S4B  old  print.  *  A  Prior  had 
'  commanded  one  to  imprison  Lis  Villein,  the 
'  Judges  were  ready  to  boil  him  till  tlie  Prior 

<  cave  his  reason,  that  he  refused  to  be  bailiff 

*  oi  his  manor ;  and  that  satisfied  the  Judges. 

*  2d  Case,  33  Ed.  3,  title  Trcsp.  253.  in  Faux 

*  imprwmment,  it  was  of  an  abbot,  who  com- 
^  int\nd«d  one  to  take  and  detain  his  villein, 

*  hut  demanded  his  cause  ;  he  gives  it,  because 
'  he  refused,  being  thereunto  required,  to  drive 
'  his  cattle.^  '  ^Vgo,  Freemen  imprisoned,  i»ith- 

<  out  cause  shewn,  are  in  worse  case  than  vil- 

*  Icins,  that  Tuust  have  a  cause  shewn  them  why 

*  they  are  imprisoned.' 

'  3'.  A  Freeman  imprisoned  without  cause, 
^  is  so  far  from  being  a  Bondman,  that  he  is 
*•  not  so  much  as  a  man,  bui  is  indeed  a  dead 

*  man,  and  so  no  man :  imprisonment  is  ac- 
'  counted  in  law  a  civil  death,  *  perdit  domum, 
'  familiam,  vicinos^  patriam,'  and  is  to  live 
'  amongst  wretched  and  wicked  men,  malefao- 

*  tors,  and  the  like/  And  that  death  and  im- 
prisonment was  the  same,  he  proved  by  an  ar- 
gument a6  effecfis,  because  they  both  produce 
the  like  iofmiediate  efl'ects  ;  he  quoted  a  Book 
for  this :  if  a  man  be  threatened  to  be  killed, 
he  may  avoid  a  Feoflfment  of  Lands,  Gifts  of 
Goods,  6cc.  39  H.  1,  65,  &c.  so  it  is  if  he  be 
threatened  to  be  imprisoned;  the  one  is  an 
iictuul,  the  other  is  a  civil  death.  And  this  is 
the  first  general  argument,  drawn  d,  re  ipsa^ 
from  the  Nature  of  Imprisonment,  to  which 
'  res  ipsa  consilium  dedit.' 

The  !>econd  general  Reason  he  took  also 
from  his  Books  ;  for  be  said  he  had  no  law, but 
wtiat  by  great  pains  and  industry  he  learnt  at 
his  book  ;  for  at  ten  years  of  age,  he  had  no 
more  law  than  oiher  men  of  like  age  :  and 
this  second  Reason  is,  ^  minari  ad  fnajui  ;  he 
trtkes  it  from  Bracton,  foL  105,  '  Minima  poena 

*  corporalis,  est  major  quahbet  pecuniaria/ 

liut  the  king  himself  cannot  impose  a  Fine 
upon  any  man,  but  it  must  be  done  judicially  by 
his  Judges,  '  per  justiciaries  in  curia,  non  per 
'  regem  in  camera  ;'  and  so  it  hath  been  re- 
solved by  all  the  Judges  of  England :  he 
quoted  3  R.  2,  foL  11. 

The  thifcfgenerul  Reason  is  taken,  from  the 
ntmiber  and  diversity  of  Remedies,  which  the 
Jaws  give  against  imprisonment,  viz. 
Breve  de  homine  replegiando, 
De  odio  et  alia, 
De  Habeas  Corpus. 
An  Appeal  of  Imprisomnent. 
Srete  de  manuruptume. 

Two  of  these  are  antiquated,  but  the  ^yrit 

*  de  odio  et  atia'  is  revived,  for  that  was  given 
by  the  Statute  of  Magna  Cliarta,  c.  26,  and 
tlierefore  though  it  were  repealed  by  the  Sta- 
tute of  28  E.  3,  c.  9,  yet  it  is  revived  again  by 
the  Statute  4^  E.  3,  c.  1,  by  which  it  is  pro- 
vided, that  all  Statutes  made  against  Magna 
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Charta  are  void.  Now  the  law  would  ne\'er 
have  given  so  many  Remedies,  if  the  Freemtti 
of  England  might  have  been  imprisoned  at  ire« 
will  and  pleasure. 

The  fourth  general  Reason  is  from  the  Ex- 
tent and  Universality  of  the  pretended  Power 
to  imprison  :  for  it  should  extend  not  only  to 
the  commons  of  tliis  realm,  and  their  posterities, 
but  to  the  nobles  of  the  land,  and  their  pro-*^ 
genies,  to  the  bishops  and  clergy  of  the  realm, 
and  their  successors.  And  he  gave  a  cause 
why  the  commons  came  to  their  lordships, 
'  Commune  periculum  commune  requirit  aux- 
iliuni.*  Nay,  it  feacheth  to  ail  persons,  of  whiit 
condition,  or  sex,  or  age  soever ;  to  all  judges 
and  oHicers,  whose  attendance  is  necessary, 
&c.  without  exception  ;  and  therefore  an  im- 
prisonment of  such  an  extent,  without  reason, 
IS  against  reason. 

The  Bfib  general  Reason  is  drawn  from  the 
Indefiniteness  of  Time ;  the  pretended  power 
being  limited  to  no  time,  it  may  be  perpetual 
during  life ;  and  this  is  very  hard  :  to  cast  an 
old  man  into  prison,  nay,  to  close  prison,  and 
no  time  allotted  for  his  coming  fgrtn,  is  a  hard 
case,  as  any  man  would  think  that  had  been  so 
used.  ^  And  here  he  held  it  an  unreasonable 
thing,  tliat  a  man  had  a  remedy  for  his  horse  or 
catbte,  if  detained,  and  none  lor  his  body  thus 
indefinitely  imprisonerl;  for  a  prison  without 
a  prefixed  time,  is  a  kind  of  hell. 

The  sixth  and  last  Argument  is  a  fine  ;  and 
'  Siipiens  incipit  ^  fine,'  and  he  wished  he  had 
begun  there  also ;  and  this  argument  be  made 
threefold. 

Ab  honesto.  Tins  being  less  honourable. 

Jb  utiU.       This  being  less  profitable. 

A  tuto.  This  imprisonment  by  will  and 
pleasure,  being  very  dan- 
gerous for  the  king  and 
kingdom. 

1.  Ah  honesto.  It  would  be  no  honour  to  a 
king  or  kingdom,  to  be  a  king  of  bondmen  or 
blaves  ;  (ho  end  of  tliis  would  be  both  dedecus 
et  damnum^  both  to  king  and  kingdom>  that  in 
former  times  hath  been  so  renowned. 

2.  Ab  utili.  It  woald  be  against  the  profit 
of  the  king  and  kingdom,  for  the  execution  of 
those  laws  before  remembered.  Magna  Charta, 
5  E.  3,  25  E.  3,  28  E.  3,  whereby  the  king  was 
inhibited  to  imprison  upon  pleasure  :  you  see 
(quoth  he)  that  this  was  velus  querela,  an  old 
question,  and  now  brought  in  again,  after  seven 
acts  of  parliament:  I  say,  the  execution  of  all 
these  laws  are  adjudged  in  parliament  to  be 
for  the  common  profit  of  the  king  and  people; 
(and  he  quoted  the  Roll)  this  pretended  power 
being  against  the  profit  of  the  king,  can  be  no 
part  of  his  prerogative. — He  was  pleased  to 
call  this  a  binding  reason,' and  to  say,  that  the 
wit  of  man  could  not  answer  it ;  indeed  the 
great  men  kept  this  Roll  from  being  printed, 
hut  that  it  was  equivalent  in  force  to  the 
printed  Rolls. 

3.  A  Reason  i  tuto.  It  is  dangeiDus  to  the 
king  for  two  respecU ;  1.  of  Ion ;  S.  of  det- 
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troying  the  endeavours  of  men.     First,  If  he  . 
be  coinniitced  wiibout  (he  expression  of  the  I 
cause,  though  he  escape,  albeit  in  truth  it  were  [ 
for  treason  or  felony,  yet  this  escape  is  neither  i 
felony  nor  treason ;  but  if  the  cause  be  ex- 
pressed for  suspicion  of  treason  or  feiuny,  tlieii 
tiie  escape,  though  it  be  innocent,  is  treason 
or  felony.     [The  Act,   which  is  in  Latin,  is, 
'  nisi  causa  pro  qua  captus,  et  impiisonat.  fuit 
'  tale  judicium  requirat,  si  de  ilia  pro  legem  ec 

*  coftsjetudinem  terrae  fuisset  cunvictus/]  He 
quoted  a  cause  iu  print  like  a  reason  of  the 
law,  not  like  *  remittitur'  at  the  rising  of  the 
court ;    for  there   the   prisoner    *  traditur    in 

*  ballium  quod  breve  regis  non  fuit.su lliciens 

*  causa:*  The  king's  commond.  lie  quoted 
auotiier  famous  cause;  the  commons  in  p«ir- 
liamenr,  incensed  against  the  duke  of  Suffolk, 
desire  he  should  be  committed :  the  lords  and 
all  the.  Jijdj5ei,  whereof  those  great  worthier, 

. Prescot  aud  Fortescue,  were  tuu,  delivered  a 
fiat  opinion,  tliat  he  ought  not  to  he  committed 
without  an  especial  cause,  lie  qut'>tioned  aUo 
the  name  aud  etymology  of  the  writ  in  que«>tion, 

*  Corpus  cum  causa  ;'  ergo,  the  cause  must  l>e 
brought  before  the  judge,  else  bow  can  he  take 
notice  hereof? 

Lastly,  he  pressed  a  place  in  the  Gospel, 
Acts  25.  last  veise,  where  Festus  conceives  it 
an  absurd  and  unreasmuible  thing,  to  send  a 
prisoner  to  a  Roman  emperor,  and  not  to  write 
idong  with  him  the  Cause  alledged  sigainstlum  : 
^end  therefore  no  man  a  prisoner  without  his 
Causes  along  with  him,  hocfac  etvives.  And 
Uku  wud  the  first  reason,  it  tutd,  that  it  was 
not  safe  forJthe  king,  in  regard  of  loss,  to  com- 
mit men  without  a  cause. 

The  second  Reason  is,  that  sucli  commit- 
ments will  destroy  the  endeavours  of  all  men. 
Who  will  endeavour  to  employ  himself  in  any 
profession,  either  of  war,  merchandize,  or  ut* 
any  liberal  knowledge,  if  he  be  but  a  tenant 
.At  will  of  bis  liberty  ?  For  no  tenant  at  will 
will  support  or  improve  any  thing,  because  he 
hath  no  certain  estate ;  Ergo,  to  make  men 
tenants  at  will  of  their  liberties  destroys  nil 
industry  and  endeavours  whatsoever.  And  so 
much  for  these  six  principal  Keasous  c  taken, 

1.  A  re  ipsa. 

2.  A  minori  ad  majus. 

3.  A  remediit. 

4.  From  the  Extent  and  Universality. 

5.  From  the  In£niteness  of  the  Time. 
e.  A  fine. 

/  Honour. 


Loss 


J  Security. 


( Industry, 
These  were  his  Reasons. 
Here  he  made  another  Protestation,  Tliat  if 
a  Remedy  had  been  given  in  this  Case,  they 
would  not  have  meddled  therewith  '  by  no 
means;  but  no^r  that  remedy  being  not  ob- 
tained in  the  KiugVbcncli,  without  luoking 
buck  upon  any  tiling  that  hath  been  done  or 
omitted,  they  desire  some  provision  lor  the  fu- 
ture only.    And  here  he  took  occasion  to  add 


four  Book-cases'  and  Authorities,  all  in  the 
point;  saying,  that  if  the  learned  counsel  on 
the  other  2>ide  could  produce  but  one  against 
the  Liberties,  so. pat  and' pertinent,  oh!  how 
they  could  Img  and  cull  u !  16  ilea.  6.  til. 
Monstrance  defait  82,  by  the  whole  Court,  the 
king  iu  his  presence  caimot  command  a  man 
to  he  arrested,  but  an  action  of  false  imprison- 
ment lieth  against  him  that  arresteth :  if  not 
the  king  in  his  royal  presence,  then  none  others 
can  do  it.  *  Non  sic  itur  ad  astra.'  1  lien.  7, 
4.  Hussey  reports  the  Opinion  of  Markhaiu, 
C.  Justice  to  £d.  4,  that  he  could  not  imprison 
by  word  of  mouth;  and  the  reason,  becausa 
the  party  hath  no  llemedy;  for  tlie  law  leaves 
every  man  a  remedy  of  causeless  imprisonment, 
lie  added,  that  Markham  was  a  woi  thy  judge, 
though  he  fell  into  adversities  at  last  by  tbe 
lord  Uivera's  means.  Fortescue,  chap.  8.  *Pro- 
*■  prio  ore  nullus  rcgum  usus  est/  to  iui prison 
any  man,  6cc.  4  Eliz.  Times  blessed  nud  re- 
nowned for  justice  and  religion,  in  Plowdtn, 
235,  the  Common  Law  hath  so  aduiea^nted 
the  kind's  prerogative,  as  he  cannot  prejudice 
unym.m  in  his  inheritance;  and  the  great trt 
inheriumce  a  man  hath,  is  the  Liberty  of  his 
Person,  for  all  others  «re  accessary  to  jt^  For 
thus  he  quoted  llie  orator  Cicero,  «  Major  hff- 
'  reditiis  venit  unicuique  nui>Lrum  u  jure  legihu» 
*  quam  a  pareutibus.' 

Aud  these  are  the  Authorities  he  cited  in 
this  point. 

Now  he  propounded  and  answered  two  Ob- 
jections ;  first,  in  point  of  State;  secondly,  in 
the  coune  held  by  the  House  of  Commons. 

May  not  the  Privy  Council  commit,  without 
cause  shewed,  in  no  matter  of  stale  ^here  se- 
crecy is  required  ?  Would  not  this  be  an  hin- 
drance to  hib  majesty's  ser%'ice  ? 

It  ciin  be  no  prejudice  to  the  king  by  reason 
of  matter  of  State,  for  ih<^  cause  mu^t  be  of 
higher  or  lower  nature,  if  it  be  for  sus{ncion 
of  treason,  misprision  of  treason,  or  felony,  it 
may  be  by  geuerul  words  couched ;  if  it  be 
for  any  oiher  thing  of  smaller  nature,  as  Con- 
teni)t,  and  the  like,  the  particular  cause  mu&t 
be  shewed,  and  no  'indi^iduum  va^um,'  or 
uncertain  cause  to  be  admitted. 

Aguiu,  if  the  law  be  so  clear  as  you  make  ir, 
why  needs  the  Declaration  aud  Remonstrance 
in  parliament.^ 

The  Subject  hatli  in  this  case  sued  for  Re- 
medy iu  King's-bnch  by  Habeas  Corpus,  and 
found  none;  therefore  it  is  necessary  to  be 
cleared  in  p:u*liameat. 

And  here  ended  his  Disc(mrse.  And  then 
he  made  a  Recapitulation  of  all  that  had  been 
offered  unto  their  lordsliips,  that  generally  their 
lordships  had  been  advised  by  tlie  most  faithful 
counsellors  that  can  be;  dead  njen,  these  can- 
not be  daunted  by  fear,  nor  misled  by  affec- 
tion, reward,  or  hope  ol'prefLrment^ana  there- 
fore your  lordships  might  safely  believe  them  : 
particularly  tlieir  lordships  hail  three  &ever;J 
kinds  of  Proofs. 

1.  Acts  of  Parlidment,  judicial  Precedents 
good  Reasons.    First^  You  have  had  many  aa- 


\S$]  STATE  TRIALS,  3  Charles  I.  lC)2^.^the  LJheriy'qfthe  Subject.  [134 


rient  acts  of  parliament  in  the  point,  besides 
Mngna  Ctiaria ;  tliat  i»,  seven  acts  ijf  parJin- 
meftt,  which  indeed  are  thirty-seven,  Magna 
ChuriR  beln»  confirmed  thirty  times,  for  so 
often  have  the  kinj^s  of  England  given  their 
royal  assent  thereto. 

2.  Judicial  Precedents  of  f»nive  and  re\'erend 
Judges,  in  ^rminis  lerminaniibut,  ttint  long 
since  departed  the  world,  and  they  were  many 
io  number.  Precedents  beinp  twelve,  and  the 
Judges  four  of  a  Bench,  made  four  times  twelve, 
and  ihnt  is  forty-eight  Judges. 

S.  You  have,  as  he  termed  them,  vhida* 
rationetf  manifest  and  apparent  Reasons :  to- 
wards the  conclusion  he  declarcth  to  their  lord- 
ships, that  they  of  the  House  of  Commons  have, 
upon  great  study  and  serious  consideration, 
made  a  great  manifestation  unanimously,  nf<//o 
contradieenie,  concerning  this  great  Liberty  of 
the  Subject,  and  have  vindicated  and  recovered 
the  body  of  this  fundamental  Liberty,  both  of 
their  lordships  and  themselves,  from  shadows, 
which  soinetimes  of  the  day  are  long,  sometimes 
short,  and  sometimes  long  again;  and  therefore 
we  must  not  be  guided  by  shadows :  and  they 
have  transmitted  to  their  lordships,  iiot  capita 
rerum.  Heads  or  Briefs,  for  these  compendia 
are  dispendia;  but  the  Records  at  laree,  in 
ierminit  tenninantibus.  And  so  he  concluded,' 
that  their  lordships  are  involved  in  the  same 
danger,  and  therefore  <  ex  congruo  et  condigno,' 
they  desired  a  Conference,  to  the  end  their 
lordships  m'ght  make  the  like  Declaration  as 
they  had  done;  *  Commune  periculum  requirit 
'  commune  auxilium ;'  and  thereupon  take  such 
fiirther  course  as  may  secure  their  lordships 
and  them,  and  all  their  po6teritv,  in  enjoyine 
of  their  ancient,  undoubted,  and  fundamental 
Liberties. 

The  Substance  of  the  Objections  made  by  Mr. 
Attorney-General  (Sir  Robert  Heath)  be^ 
fore  a  Committee  of  both  Houses,  to  tlie 
Aagument  that  was  made  by  the  House  of 
Commons,  at  the  first  Conference  with  the 
Lords. 

After  tlic  first  Conference,  which  was  de- 
sired by  the  Lords,  and  had  by  a  Committee  of 
botli  Houses  in  the  Painted  Chamber,  toiiehine 
the  Reasons,  Laws,  Acts  'of  Parliament,  and 
Precedents  concemmg  the  Liberty  of  the  Per- 
son of  every  Freeman ;  Mr.  Attorney-Gfeneral 
being  heard  before  the  Commifttee  of  both 
Houses,  as  it  was  assented  to  by  the  house  of 
commons,  that  he  might  be,  before  they  went 
up  to  the  Conference ;  after  some  preamble 
made,  wherein  he  declined  the  answering  all 
Reasons  of  Law,  and  Acts  of  Parliament, 
came  only  to  the  Precedents  (feed  in  the  Argu- 
ment before  delivered  ;  and  so  endeavoured  to 
weaken  the  strength  of  them,  that  bad  been 
brought  in  behalf  of  the  subjects,  and  to  shew 
that  some  other  were  directly  contrary  to  the 
law,  comprehended  in  the  resolutions  of  the 
house  of  cooomons,  toochinc  the  bailing  of  pri- 
Kmers,  returned  apon  the  Writof  Habeas  Cor- 
pus to  be  committed  by  the  special  conMuaDd 


of  the  king,  or  the  council,  without  any  cau^e 
shewed,  far  which  by  law  they  ought  t«i  be 
committed.  And  the  course  which  was  taken 
(it  pleased  the  Committee  of  boih  houses  to 
allow  of)  was,  that  Mr.  Attorney  should  make 
his  Ohjcctions  to  every  particular  Precedent, 
and  that  the  Gentlemen  appointed,  and  trusted 
herein  by  the  house  of  commons,  by  several  re- 
plies should  satisfy  the  lords  touching  the  Ob- 
jections made  by  him,  n^ninst,  or  tifon  e^cry 
f>articular,asthe  order  of  the  Precedents  shculd 
cad  them.  He  began  with  the  first  twelve 
Precedents  that  were  used  ^by  the  House  of 
Commons  at  the  Conference  desirod  by  them,, 
to  prove  that  prisoners  returned  to  stand  so 
committed,  were  delivered  upon  bail  by  the 
Coort  of  King's-Bcnch. 

The  first  was  that  of  Bildeston's  Case,  in  the 
18  Edw.  3,  Rot.  33. 

To  this  he  objected ;  first,  that  in  the  return 
of  him  into  the  Court,  it  did  not  appear,  that 
this  Bildeston  was  committed  by  the  king's 
command;  and  secondly,  that  in  the*  Record 
it  did  appear  also  that  he  had  been  committed 
for  suspicion  of  counterfeiting  the  great  seal, 
and  so  by  consequence  was  bailable  by  the  law, 
in  regard  there  appeared  a  cause  why  he  was 
committed  :  in  which  case  it  was  granted  br 
him  (as  indeed  it  was  plain  and  agreed  of  aU 
hands)  that  the  prisoner  is  bailable,  thoush 
committed  by  command  of  the  king.  And  he 
said  that  this  part  of  the  Record,  by  which  it 
appeared  he  had  been  committed  for  suspicion 
or  Treason,  was  not  observed  to  the  Jords  in 
the  Areument  before  used ;  and  be  shewed 
also  to  the  lords,  that  there  were  three'^veral 
kinds  of  Records,  by  which  the  full  tfutb  of 
every  awrard,  or  baihng  upon  an  Habeas  Cor- 
pus IS  known.  First,  the  Remembrance-Roll, 
wherein  the  award  is  Riven ;  secondly,  the  File 
of  the  Writ  and  the  ReAirn;  and  thirdly,  the 
Scmet-Roll  or  Scruet  Jfiitiim,  wherein  the  boil 
is  entered,  and  that  only  die  Remembrance- 
Roll  of  this  case  was  to  be  found  :  and  that  if 
the  other  two  of  it  were  extant,  he  doubted 
not  but  that  it  would  appear  also,  that  upon 
the  return  itself  the  cause  of  the  commitment 
had  been  expressed.  And  so  he  concluded, 
that  this  proved  not  for  the  Resolution  of  the 
house  of  commons,  touching  the  matter  of 
bail,  where  a  prisoner  was  committed  by  the 
kinfi;*s  special  command  without  cause  shewed. 
To  these  Objections  the  reply  was.  First, 
that  it  was  plain  that  Bildeston  was  committed 
by  die  king's  express  command.  For  so  the 
very  words  of  the  Writ  are  to  the  Constable  of 
the  Tower,  *  quod  eum  teneri  et  custodiri  fa* 
*  cias,'  &c.  than  which  nothing  can  more  fully 
express  a  comtnitment  by  the  king's  command. 
Secondly,  however  it  be  true,  that  in  the  latter 
part  4»f  the  Record  it  doth  appear,  that  Bil- 
deston had  been  /committed  for  suspicion  of 
Treason,  yet  if  the  limes  of  the  proceeding,  ex- 
pressed in  the  Record,  were  observed,  it  would 
be  plain  that  the  objection  was  of  no  force  ; 
for  this  one  ground,  both  in  this  case  and  in  all 
the  lesl,  if  infallible,  and  never  to  be  doubted 
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of  in  the  Uw,  That  Justices  of  every  court  ad- 
judge of  the  force  and  strength  of  a  return  out 
of  the  body  of  itself  only,  and  as  therein  it  ap- 

rrs.  Now  in  Easter  term  in  the  18  £d.  3, 
was  returned  and  brought  before  them,  ai 
commiited  only  by  the  Writ ;  wherein  no  cause 
is  expressed,  and  the  Lieutenant  and  the  Con- 
stable of  the  Tower,  that  brought  him  into  the 
court,  says.  That  he  had  no  other  warrant  to 
detain  him  '  ui»i  breve  predictum,'  wherein 
there  was  no  mention  of  any  cause ;  and  the 
Court  thereupon  adjudged,  that  '  breve  pre- 
*  dictum,'  or  that  special  command,  was  not 
sufiicient  cause  to  detain  him  in  prison^  and 
hereupon  he  is  by  judgment  of  the  court  in 
Easter  Term  let  to  Mainprise.  But  that  part 
of  the  Record  wherein  it  appears,  that  he  had 
indeed  been  comioined  for  suspicion  of  Trea- 
son, is  of  Trinity  Term  following,  when  the 
king,  after  the  letting  of  htm  to  Mainprise,  sent 
to  the  Judges  that  they  should  discharge  his 
Mainprise,  because  no  man  prosecuted  him. 
And  at  that  time  it  appears  (but  not  before) 
that  he  had  been  in  for  suspicion  of  Treason  ; 
so  that  he  was  retofned  to  stand  committed  by 
the  king's  special  command  only,  without 
cause  sheweo,  in  Easter  Term,  and  then  by 
judgment  of  the  court  let  to  Mainprise,  (which 
to  this  purpose  is  but  the  same  with  Bail, 
though  otherwise  it  differ).  And  in  the  Term 
following  .upon  another  occasion  the  court 
knew,  tiiat  he  bad  been  committed  for  suspicion 
of  Treason,  which  has  no  relation  at  all  to  the 
letting  of  him  to  Mainprise,  nor  to  the  juds;- 
raent  of  the  court  then  g^ven ;  when  they  did 
not,  nor  could  possibly  know  any  cause  (or 
which  the  king  had  committed  him.  And  it 
was  said,  in  behalf  of  the  house  of  commons, 
that  they  had  .not  indeed  in  their  Argument 
expressly  used  this  latter  part  of  the  Record  of 
Biideston's  Case,  because  it  being  only  of  Tri* 
nity  Term  following,  could  not  concern  the 
reason  of  an  award  given  by  the  court  in  Easter 
Term  next  before;  yet  notwithstanding  that 
they  liad  most  faitltfully,  at  the  time  of  their 
Argument,  delivered  in  to  the  lords,  as  indeed 
they  had,  a  perfect  copy  at  large  of  the  whole 
Record  of  this  case ;  as  they  had  done  also  of 
all  other  precedents  whatsoever  cited  by  them ; 
iQSOmuch  as  in  truth  tliere  was  not  one  prece- 
dent of  Record  on  either  side,  the  copy  where- 
of they  had  not  delivered  in  likewise,  nor  did 
Mr.  Attorney  mention  any  one  besides)  those 
that  were  so  delivered  in  bv  ihem.  And  as 
touching  those  three  kinds  of  Records,  the  Re- 
membrance Roll,  the  lletarn  and  File  of  the 
Writ,  audScruets ;  it  was  answered  by  the  Geo- 
tlemen  employed  by  the  house  of  commons,  that 
it  was  true,  that  the  Scmet  and  the  Return  of 
this  case  of  Bildeston  was  not  to  be  found ; 
but  that  did  not  lessen  the  weight  of  the  pre- 
cedent, because  always  in  the  award  or  Jadg- 
ment  drawn  up  in  the  RemembraoceiRofi,  the 
cau-e  (whatsoever  it  bo)  when  any  is  shewed, 
upon  the  return  is  always  expressed,  as  it  ap- 
pears dearlv  by  the  constant  entries  of  the 
Xing  VBeoch  coiuru    So  that  if  any  caoM  had 


appeared  unto  the  court,  it  most  have  appeared 
plainly  in  that  part  of  the  Roll  which  belongs 
to  Easter  Term,  wherein  the  judgment  was 
given  >  but  the  return  of  tlie  commitment  br 
the  king's  command  without  cause  shewed, 
and  the  Judgment  of  the  court,  that  the  pri- 
soner was- to  be  let  to  mninprise,  appears  there- 
in only.  And  «o,  notwithstanding  any  objec- 
tion made  by  Mr.  Attorney,  the  cause  was 
maintained  to  be  a  clear  proof,  anoong  many 
others,  touching  that  ResMution  of  the  bouae 
of  commons. 

To  the  second  of  these  twelve,  which  is 
Parker's  Case,  in  the  99  H.  8.  Rot.  37,  hia  ob- 
jections were  two;  1,  that  it  is  true,  that  be 
was  returned  to  be  committed  *  per  iMiiidatom 

*  domini  regis ;'  but  it  appeared  that  tbia  eo«- 
mand  was  certified  to  the  sberifis  of  Loodoa 
by  one  Robert  Peck  gaitleman;  aod  that  in 
regard  that  the  command  came  no  otherwise, 
the  return  was  held  insufficient,  and  that  there- 
fore he  was  bailed.  9.  That  it  appears  also  in 
tbe  IVecord  that  he  was  committed  '  pro  sua- 

*  picione  feloniss  ac  per  mandatum  domini 
'  regis :'  so  that  in  regard  that  tbe  expreasioD 
qf  the  cause  of  his  commitmeat,  susiiiciou  of 
felony,  precedes  the  command  of  the  king, 
therelbre  it  most  be  intended  that  the  comt 
took  the  cause  why  the  king  oommitted  him  to 
be  of  loss  moment  than  felony,  apd  therefore 
bailed  him.  For  he  objected,  that  oven  the 
house  of  commons  themselves^  in  soMie  argu- 
ments used  by  themi  touching  the  interpreta- 
tion of  the  Statute  of  Westmin^er  tbe  (irat, 
cap»  15,  about  thb  point,  had  affirmed,  that  in 
euumeratioA  of  particulars,  those  of  greatest 
nature  were  first  mentioned,  and  that  it  was 
supposed,  tliat  such  as  followed  were  usually  of 
less  nature  or  moment. 

But  the  reply  was  to  the  first  Objection, 
That  the  addition  of  th^  certifying  of  the  king's 
command  by  Robert  Peck,  altered  not  the  rase: 
1,  because  the  sherifft  in  tbeir  return,  took 
notice  of  the  command  as  what  they  were  as- 
sured of:  and  howsoever  it  came  to  them,  it 
was  of  equal  force,  as  if  it  h;id  been  mention- 
ed without  r^rence  to  Peck.  S,  As  divers 
Patents  pass  the  great  seal  by  writ  of  privy- 
seal,  and  are  subscribed  '  per  mve  de  privato 
'  sigiUo ;'  so  divers  '  per  ipsum  regain,'  are  so 
sul^cribed;  and  oftentimes  in  the  Roll  of 
former  times,  to  the  words  *  per  ipsum  r^gem/ 
are  added  *oQnciante  A.  B,*  So  that  the 
king's  command  generally,  and  the  king's  com* 
mand  related  or  certified  by  such  aman,  is  to 
this  purpose  of  like  nature.  3,  In  the  late 
great  case  of  Habeas  Corpus,  where  the  reCom 
of  the  commitment  was  '  per  speciaJe  joanda* 

*  torn  domini  nits  mihi  signi&nstom  per  do- 
'  minosdeprivatoconcilio;'  the  court  of  King's- 
Bench  did  agree,  that  it  was  the  same,  mid  of 
like  force  as  if '  mihi  significatimi,  &c.|  had  not 
followed,  and  that  those  words  were  void.    Ajo- 


oording  wherennto,  here  also  *  per  mnodatafti 
*  dom.  regis  nnnciatum  per  Robwt  Peck/  Ml 
been  whdly  omitted  and  void  likewiseu  -  Aajl 
in  troth  in  that  late  case,  this  G«ie<tf>ParM' 
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was  cited  both  at  the  l>ar  aad  bench ;  and  it 
the  bench  it  was  interpreted  by  the  Judges  no 
otherwise,  than  if  it  had  be<$u  oni;^  '  per  man- 

*  datRtoi  domini  tt^*  in  place  of  it :  but  the 
objection  there  was  made  of  another  kind,  as 
wa9  delivered  in  the  first  Argument,  made  out 
of  Precedents  in  bebalf  of  the  liouse  of  con>- 
moos.  Tlierefore  to  tbe  second  objection, 
touchingthe  course  of  enumeration  of  tbe  causes 
in  the  lleturn,  it  was  said,  that  howsoever  in 
some  acts  of  pariiameuc,  and  elsewhere  in  the 
solemn  expressions  used  in  tlie  law,  things  of 
greater  nature  preceded,  and.  the  less  follow; 
yet  in  this  case,  tbe  contrary  was  most  phiio, 
fur  in  the  Return  it  appears,  that  there  were 
three  causes  for  detaining  the  prisoners ;  Surety 
of  the  peace,  suspicion  of  felony,  and  the  king^ 
command:,  and  surety  of  tbe  peace  is  first 
mentioned,  which  is  plainly  less  than  felony. 
And  therefore  it  is  plam,  if  any  force  of  argu- 
ment be  taken  from  this  enumeration,  that  the 
oonirary  to  that  which  Mr.  Attorney  inferred  is 
to  be  concluded :  that  is,  that  as  felony  is  a 
greater  cause  than  surety  of  tbe  peace,  so  tbe 
ijsatter  whereupon  the  king's  command  was 
grounded,  was  greater  than  felony.  But  in 
truth  this  kioit  of  argument  holds  neither  way 
here,  and  whatsoever  the  cause  were,  why  the 
king  committed  ftim^  it  was  impossible  for  the 
court  to  know  it :  and  it  also  mi^^it  be  oivery 
high  moment  in  matter  of  state,  and  yet  of  for 
less  nature  than  folony.  All  which  shews,  that 
this  preoedent  haUi  its  foU  force  also,  according 
as  it  was  first  used  in  argument  by  the  house  of 
commons.  « 

To  tbe  third  of  these,  iwbich  is  Binck's  case 
in  the  36  H.  8,  Rot.  3d,  the  objection  was,  that 
there  was  a  cause  expressed  *  pro  sospidene 

*  felooiss  :'  and  though  '  pro  aliis  causis  illos 
'  moveatibns'  were  added  ia  the  return,  yet  be- 
cause IB  the  course  of  enumeration,  the  general 
name  of  a/|M  coming  after  particulars,  includes 
things  of  less  nature  than  tbe  particular  doth, 
therefore  in  this  case  sospicion  of  felony  b^ing 
tbe  first,  the  other  causes  aflerwards  generally 
mentioned  must  be  intended  of  less  nature,  for 
which  the  prisoner  was  bpilabte,  because  he 
was  bailable  for  the  grenter,  which  was  sus- 
picion of  felony.  Hereunto  it  waa  replied,  that 
the  argument  of  enumeration  in  these  cases  is 
of  no  moment,  as  is  next  before  shewed :  and 
that  alt^iough  it  were  of  any  moment,  yet  aiut 
aautef  though  less  than  folony,  might  be  of 
very  great  consequence  in  matter  of  state,  which 
is  pretended  usually  upon  general  returns  of 
command,  without  cause  sliewed;  and  it  is 
most  plain,  that  the  court  could  not  possibly 
know  the  reasons,  why  the  prisoner  here  was 
committed,  and  yet  they  bailed  him,  without 
looking  further  after  any  unknown  thmg  under 
that  tide  of  matter  of  state,  which  might  as  well 
have  been  in  this  Case  as  in  any  other  whatao- 
ever. 

To  tbe  fourth  of  these,  which  is  Overton's 
Case,  in  Pascb.  S.  ei  3.  Phil,  et  Mar.  RoL  58. 
And  to  the  fifth,  which  is  Newport^s  Case, 
Paaeb,  Phih  €t  Mar.  4et  5  Ret.  46^oAly  these 


ol^ections  were  said  over  agpun  by  Mr.  Attoiw 
ney,  whicli  are  mentioned  in  the  Argument 
made  out  of  the  Precedents  ib  behalf  of  the 
house  of  commons  at  the  first  conference  :  and. 
in  the  same  argument  are  fully  and  clearlj- 
satisfied,  as  they  were  in  like  manner  now  again. 

To  the  bixth  of  these,  which  was  Lawrence'^ 
Case,  9  £liz.  Rot.  35,  and  the  seventh,  whioh- 
is  Constable's,  Pascik  9  Eliz.  Rot.  68,  the  same 
objections  wf^re  likewise  said  over  again  by  Mr. 
Attorney,  that  are  mentioned,  and  are  clearlj^ 
and  fully  answered  in  the  argumenl  made  at 
the  conference  out  of  precedents  iu  behalf  of 
the  house  of  commons ;  die  force  of  the  objec- 
tion being  only,  that  it  appeared  in  the  margiil 
of  the  Rdl,  that  the  word  Pardon  was  written : 
but  it  is  plain  that  the  word  there  hath  no  r^ 
forence  at  all  to  the  reason  why  they  were 
bailed,  nor  could  it  have  reference  to  the  cause 
why  they  we're  committed,  in  regard  the  cauSe 
why  they  were  committed  is  uturly  unknewtt^ 
and  was  nut  shewed. 

To  the  eighth  of  these.  Precedents,  which  iftm 
Browning*s  Case,  Pasch.  SO  £liz.  Rot.  73.  it 
was  said  by  Mr.  Attorney,  that  he  was  bailed 
by  a  letter  firom  the  LorM  of  the  Council,  di* 
rected  to  the  Judges  of  the  Court;  but  being 
asked  for  that  letter,  or  any  testimony  of  it,  to 
could  produce  aone  at  all  i  but  said,  he  thought 
the  testimony  of  it  was  burnt,  among  many 
other  Uiinnof  the  Council-tMble^  ai  the  burn- 
ing of  the  Banouetiofr-IIoase. 

To  the  9th,  being  liarecourt's  Case,  Paechb 
40  Elis.  R4>t.  63,  the  self  same  objection  wat 
made  by  him,  but  no  wamni  was  shewed  tv 
maintain  his  objection. 

To  the  10th,  which  is  Catesby's  Case,  i»  oe« 
cathne  MtU.  43  Eliz.  he  said.  That  it  was  by 
direction  of  a  privy-seai  from  the  queen :  aad 
to  that  purpose  he  shewed  the  privy-seal  of  4S 
Eliz.  which  is  at  large  among  the  transcripts  ef 
die  Records  concerning  bails  taken  in  cnses^ 
where  the  king  ur  the  lords  a^semed.  But  it 
was  replied,  That  die  piivy-seal  was  made  only 
for  SDiue  particular  gentlemen  pienUi«ned  in  it, 
and  for  ndne  other,  as  indeed  appears  in  it : 
and  then  he  said,  that  it  was  likelv  that  Catpe- 
by  here  had  a  privy-seal  in  this  behalf,  because 
tliose  other  had  so  :  which  was  all  the  force  of 
his  objecuon. 

To  the  nth  of  these,  which  is  BeckwithV 
Case  in  Hill.  13  Jac.  Rot.  153,  he  said,  tliat 
the  lords  of  the  council  sent  a  letter  to  the 
court  of  Kmg's-Bench  to  bail  him.  And  indeed 
be  produced  a  letter,  whicn  could  not  by  any 
means  be  found  when  the  arguments  were* 
made  at  the  first  conference:  and  this  letter^ 
and  m  copy  of  an  obscure,  report  made  by  a 
young  student  (which  was  brought  to  another 
purpose,  as  is  hereafV^r  shewed),  were  the 
only  things  written  of  any  kind  that  Mr.  Attop* 
ney  produced,  besides  the  particulars  shewed 
by  the  house  of  commons  at  the  first  confisfw 
enoe.  To  this  it  was  nsplied,  That  the  letter 
was  of  no  moment,  being  only  a  direction  So 
the  ChiefJusUce,  and  no  nsatter  of  Record, 
nor  ttsy  way  conoemini  tbe  rest  of  thn  Jed^es  s 
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and  besides,  either  the  prisoner  was  bailable 
by  ^  the  law,  or  not  ^  bailable ;  if  bailable 
by  the  law,  then  he  was  to  be  hailed  with- 
out any  ^och  letter ;  if  not  bailable  by  the  law, 
then  plainly  the  Judges  coold  not  have  bailed 
him  upon  the  letter,  without  breach  of  their 
Qath,  which  is,  *  That  they  are  to  do  justice  ac- 

*  6onling  to  the  law,  %viihout  having  respect  to 
'  any  command  whatsoever.'  So  that  the  letter, 
in  this  case,  or  the  like  in  any  other  case,  is  for 
point  of  law  to  no  purpose,  nor  hath  any  weight 
at  all  by  way  of  objection  against  what  tlie 
fiecord  and  the  Jud^ent  of  the  court  shew  us. 

To  the  12)th  and  last  of  these,  which  is  sir 
Thomas  Monson's  Case  in  the  14  Jac.  Rot. 
147,  the  same  objection  only  was  said  over  by 
him,  which  was  mentioned  and  clearly  answer- 
ed in  the  argument ;  and  that  one  ground  which 
it  infallible,  *  That  the  judgment  upon  a  return 
'  is  to  be  made  only  out  of  what  appears  in  the 

*  body  of  the  return  itself,*  was  again  insisted 
upon  in  this  case,  as  it  was  also  in  most  of  the 
rest.  And  indeed  that  alone  which  is  most 
dear  law,  fully  satisfies  almost  all  kind  of  ob- 
jections that  have  been  made  to  any  of  these 
precedents ;  which  thus  rightly  understood,  are 
many  ample  testimonies  of  the  Judgment  of 
the  Court  of  KingVBench,  touching  this  great 
point,  in  the  several  ages,  and  reigns  of  the  se- 
veral princes  under  w^ch  they  falL 

After  his  Objections  to  the  twelve,  and  the 
replies  and  satisfactions  given  to  these  objec- 
tions, he  came  next  to  those  wherein  the  as- 
sent of  the  king  and  privy-council  appears  to 
have  been  upon  the  enlai^ement :  but  ne  made 
not  to  any  of  these  any  other  kind  of  objections 
whatsoever,  than  such  as  are  mentioned  and 
dearly  answered,  as  thejr  were  now  ittainy  in 
the  Argument  made  at  the  first  Conference. 
And  for  so  much  as  concerns  letters  of  assent 
or  direction,  the  same  was  here  said  again  by 
way  of  reply  to  him,  as  is  before  said  touching 
the  letter  m  Beckwith's  Case. 

After  tliese  were  dispatched,  he  came  to 
urge  the  eight  Precedents,  which  seemed  to 
make  for  the  other  side  i^ainst  the  Resolution 
of  the  house  of  commons :  which  eight  were 
used,  and  copies  of  them  also  were  given  into  the 
lords  at  the  first  Conference. 

Of  these  eight,  the  first  four  were  urged  by 
him,  as  being  of  one  kind ;  the  difiercnce  of 
them  only  being  such,  that,  save  only  in  the 
names  of  prisons  and  of  persons,  they  are  but 
the  selfsame. 

To  the  force  of  these  four  he  objected  thus : 
that  Richard  Evcrard,  for  the  purpose,  in  the 
first  of  them,  which  is  5  H.  7,  Uot.  18.  Roger 
Cherry  in  the  second  of  them^  which  is  8  H.  7. 
Rot.  12,  Christ.  Burton,  in  the  third  of  them, 
wluch  is  9  H.  7,  Rot.  14,  and  Geoi^e  Ursewick 
in  the  fourth  of  tHem,  which  is  19  U.  7,  Rot. 
13,  were  returned  into  the  King's-Bench  upon 
levera^  writs  of  Habeas  Corpus,  to  have  been 
committed  and  detained  in  the  seveffU  prisons 
whence  they  came  *  per  mandatum  domini 
'  regis,'  and  that  upon  that  Return  they  were 
•Qmniitted  to  the  manhal  of  the  &ing'»-Beiich ; 


and  that'  however  it  had  been  objected  against 
those  precedenU,  that  this  kind  of  commitment 
was  by  the  course  of  that  court  always  done 
before  the  bailing  of  the  priwner,  yet,  that  it 
did  not  appear  that  they  were  bailed. 

The  Reply  to  this  objection  was.  That  by 
c6nstant  course  of  KingVBench,  whosoever 
came  in  opon  Habeas  Corpus,  or  otherwise 
upon  any  writ  in  that  court,  cannot  be  bailed 
until  he  be  first  committed  to  the  marshal  of 
that  court;  and  that  thence  it  was,  that  all  those 
four  were  committed  to  the  marshal,  as  appears 
by  the  entry,  *  Qui  commit! itur  Marescallo, 

*  &c.'  which  is  the  usual  entry  in  such  a  case, 
and  that  the  clerks  of  that  court  acknowledge 
this  course  and  entry  to  be  most  constant.  So 
that  all  the  inference,  that  can  be  made  out  of 
these  four,  is,  that  four  prisoners  being  brought 
from  four  several  prisons  by  Habeas  Corpus 
into  the  KingVBench,  and  returned  to  stand 
committed  *  per  mandatum  domini  regis,*  were 
so  far  from  being  remanded  by  the  law, 'that  io 
all  these  four  cases,  they  were  first  taken  from 
the  several  prisons,  wherein  they  had  been  de- 
tained, by  such  a  general  command  (whic3i 
could  not  have  been  if  they  had  not  been  ad- 
judged in  every  one  of  the  cases  to  have  beea 
bailable  by  the  court),  and  that  this  commit- 
ment of  them  to  the  marshal  of  the  King's* 
Bench,  was  the  first  step  towards  the  bailing  of 
them,  as  in  all  other  cases.    But  that  it  tip- 

Eears  not,  that  either  they  ever  demanded  to. 
e  bailed,  or  that  they  were  able  to  find  suffi-* 
cient  bail ;  and  if  they  did  not  the  one,  or  could 
not  do  the  other,  i£  may  follow  indeed  that 
they  were  not  bailed.  But  this  commitment 
to  the  King's-Bench  being  the  ficst  step  to  the 
bailing  of  them,  as  by  the  constant  course  it  is, 
shews  most  plainly  &at  they  were  bailable  by 
the  law,  which  is  the  only  thing  in  question. 
So  that  although  these  four  precedents  were 
"ranked  among  them,  that  may  seem  to  make 
against  the  Resolution  ofthe  house  of  commons, 
which  was  done,  both  because  they  have  this 
small  colour  in  them  for  the  other  side,  to  any 
man  that  is  not  acquainted  with  the  nature  and 
reasons  ofthe  Entries,  and  courses  ofthe  court 
of  KingVBench,  and  also  because  all  or  some 
of  tlicm  had  been  used  in  the  late  great  case 
in  the  KingVBench,  as  precede/ita  that  made 
against  the  liberty  claimed  by  the  subject ;  yet, 
in  trutl),  all  four  of  them  do  fully  prove  their 
Resolution :  that  is,  they  plainly  shew  that  the 
court  of  King's-Bench  in  eveiy  one  of  them 
resolved,  that  the  prisoners  so  committed  were 
bailable,  otiierwise  they  had  been  remanded, 
and  not  committed  to  the  marshal  of  the 
King's-Bench.  And  this  was  the  Answer  to 
the  Objection  made  by  Mr.  Attorney  upon 
those  fouf  precedents,  being  all  of  the  time  of 
king  Henry  the  seventh. 

To  the  fifth  of  these  eight,  beidg  Edward 
Paige's  Case,  in  7  H.  8,  Rot,  S3.    Mr.  Attorney      • 
objected  thus :  He  said,  that  Edward  Page  was 
committed  to  the  Marahalsea  of  the  Houshold, 
'  per  mandatum  domini  regb  ibidem  salvo  cus- 

*  todieod«  &€•'    *  Qui  ooRunittitur  Mareteallo, 


141]  .       STATE  TRIALS,  3  Charles  I.  1028.*-4i(tf  Lil/erty  qfihe  SiAjeci.^  [149 


<  &C.  Hospitii  domtni  regis.'  By  which  it  ap- 
pearethy  as  he  said,  that  the  court  remanded 
him  back  to  the  prison  of  the  Marsbaisea  of 
tbe  Hou»hoid :  and  he  said,  that  whereas  it  had 
been  objected  at  tbe  first  conference,  that  there 
was 'Some  mistaking  in  the  entry;  he  con* 
ceived,  indeed,  that  there  was  a  mistaking,  but 
it  was  that  the  clerk  had  entered  '  committitur^ 
for  '  remittitur/  and  tiiat  it  should  have  been 
'  Qui  remittitur  Marescallo  Haspitii  domini  re- 
'gis:'  for  whenever  tbey  remanded  the  pri- 
funer,  *  remittitur'  and  not '  committitiu'  should 
be  entered.  And  that  mistaking  being  so  rec- 
titied  and  understood,  he  conceived  it  was  a 
direct  precedent  against  the  liesolation  of  the 
house  of  commons. 

To  this  it  was  answered  by  the  Gentlemen 
of  the  house  of  commons,  That  there  was  no 
doubt,  indeed,  but  tliat  a  mistake  was  in  the 
entry  by  tlie  clerk,  but  that  tlie  mistaking  was 
quite  of  another  nature.  The  addition  of  those 
words,  <  hospitii  dom.  regb,'  was  the  mistak- 
ing, and  the  entry  should  have  been,  '  qui 
'  coinmittitur  Maresc4Uio,  &c/  only ;  that  is, 
he  was  committed  to  the  Marshal  of  the  King's 
Bench;  and  so  indeed  the  force  of  thisi  prece- 
dent should  be  but  just  the  same  with  the  first 
foiir;  but  tlie  ignorance  of  the  clerk  that  en- 
tered it,  knowing  not  huw  to  distinguish  be- 
tiveen  the  Marshal  of  the  Houiihold  and  the 
Marshal  o£  tlie  King's  Bench,  was  the  cAuse  of 
tbeaddition  of  these  words^  *  hospitiidom.  regis.' 

And  to  conBrm  fully  this  kind  of  interpreta- 
tion of  that  precedent,  and*  of  the  mistaking  of 
it,  it  was  observed  by  the  Gentlemen  of  the 
House  of  Commons,  that  there  is  in  the  margin 
of  the  Roll  an  infdlible  character  that  justitics 
10  much.  For  by  the  course  of  that  court, 
whensoever  a  prisoner  is  committed  to  the 
Marshal  of  the  King's  Bench  and  not  remand- 
ed, the  word  Marescallo  is  written  in  the  margin 
iliort  by  Marr*  turned  up  :  and  that  is  never 
written  there,  but  when  the  meaning  and  sense 
of  tlie  entry  is,  that  the  prisoner  is  committed 
to  the  prison  of  the  same  court.  Now  in  this 
caie  '  Marr' '  in  the  margin  is  hkewise  written : 
which  most  clearly  shews  that  the  truth  of  this 
case  was,  that  this  Pa^e  was  committed  to  the 
Marshal  of  the  King's  Bench,  and  nut  remand- 
ed ;  which  if  it  had  been,  neither  could  tlie 
entry  have  been  *  conomittitur,'  nor  should  the 
margin  of  the  Uoll  have  luid  '  Marr'  written 
in  it. 

And  thus  they  liave  answered  Mr.  Attorney's 
obj&ciions  touching  this  precedent,  and  con- 
cluded timt  nuw,  besides  the  first  four  of  the 
eiglit,  they  had  another,  apd  so  five  to  prove 
that  a  prisoner  committed  *  per  mandatum  do- 
'mini  regis,'  gencraily  was  bailable  by  the 
judirroent  of  the  court.  However,  it  appears 
not  m  these  particulars  that  they  were  bailed  ; 
which  perhaps  they  were  not,  either  because 
they  prayed  it  not,  or  because  they  could  not 
fuin  sutlicient  bail. 

The  sixth  of  these  Precedents,  being  the 
case  of  I'homas  Ciesar,  in  the  8  Jac.  Regis  Rot. 
99.  Mr.  Attorney  objected  to  it  thus :  Tliat 


Caesar  being  committed  <  per  mandatum  do- 
'  mini  regis'  to  the  Marslialsea  of  the  Uous- 
hold,  was  returned  upon  Habeas  Corpus  to  be 
so  committed,  and  therefore  detained  in  prison, 
and  that  the  entry  is,  *  Qui  coinmittitur  pri- 
'  sonae  Marescal.  predict.'  by  which  it  appean 
clearly,  that  he  was  remanded  to  the  same 
prison  from  whence  he  came. 

To  this  the  Gentlemen  of  the  Honse  of  Com-* 
mons  gave  this  answer :  They  said,  that  the 
usual  entry  of  a  '  remittitur/  when  it  is  ta 
shew  that  tlie  court  by  way  of  judgment,  or 
award  upon  a  resolution,  or  debate,  remands 
the  prisoner,  is,  '  remittitur  quousque  secun- 
'  dum  legem  d(  liberatus  fuerit ;'  but  when 
they  advise,  or  give  way  to  the  keeper  of  tlie 
prison  to  amend  his  return,  or  the  like,  then 
the   entry  is  only    <  reniittitur'   generally,  or 

*  remittitur  prisons  piscdict.'  But  it  was  in- 
deed aifirmed  by  Mr.  Keeling;  a  clerk  of  great 
experience  in  that  court,  thap  the  entry  of  ift, 
^  remittitur'  generally,  or  <  remittitur  prisonae 
'  praedicts,'  was  indiiVerently  used  for  the  same, 
as  '  remittitur  quousque,^  6ic,  Yet  it  was  ex- 
pressly shewed  by  the  gentlemen  of  the  House  of 
Commons,  tliat  thtre  was  sometimes  a  differ- 
ence, and  that  fo  ir  might  well  be  in  this  case. 
For  in  the  last  of  these  eight  precedents,  u  hich 
is  Saltoiutairs  Case,  they  observed  that  *  re- 
'  mittitur  prisons  unedlctae'  is  often  used  ;  and 
that  it  is  twice  usen  only  for  a  remanding,  during 
the  time  that  the  court  gave  leave  to  the  War* 
den  of  the  Fleet  to  amend  his  return ;  which 
shews  plainly,  that  though  sometimes  *  remit- 
'  tilur'  gen^tdly,  and  *  remittitur  quousque,' 
&c.  may  mean  the  same,  yet  sometimes  it  doth 
not.  And  that,  in  tills  case  of  Cxsdr  it  doth 
nut  mean  any  other,  but  only  so  much  as  it 
doth  twice  in  that  of  Saltonstalfs  case,  was 
proved  also  by  a  Rule  of  ^e  court,  which  was 
cited  out  of  the  Rule-book  of  the. court  of 
Klng*s  Bench,  by  which  rule  tlie  court  expressly 
ordered,  that  unless  the  steward  and  marshal 
of  the  Houshold  did  sufficiently  return  the  writ 
of  Habeas  Corpus  for  Cxsar,  tliat  he  should  he 
discharged.  The  words  of  the  rule  are,  *  Nisi 
<  prsdicti  Senescallus  et  Marescallus  hospitii 

*  domini  regis  sufficientur  retumaverint  breve 
'  de  Habeas  Corpus,  Tho.  Casar  die  Mercurii 

*  proximaB  post  quindenam  Sancti  Martini  de 
'  prisona  exonerabilur.'  And  this  was  the  opi- 
nion of  the  court :  which  shews  that  the  court 
was  so  far  from  remanding  him  upon  the  return, 
that  they  resolved,  that  unless  some  better  re- 
turn were  made,  the  prisoner  should  be  dis- 
charged of  his  first  imprisonment,  though  it  ap- 
peared to  them  out  of  the  body  of  the  return 
(upon  which  they  were  only  to  judge),  that  he 
was  committed  '  per  .maodatuui  dommi  regi»' 
only.     And  the  rule  not  only  shews  tlie  opinion 

I  of  ttie  court  then  to  have  been  agreeable  with 
!  the  Resolution  of  the  house  of  commons,  but 
I  also  proves  that  *  Remittitur  :*  generally,  oc 
I  <  Remittitur  prisonae  prxdicts,'  doth  not  al- 
ways imply  a  remanding  upon  judgment  or  de- 
bate. And  this  answer  was  given  to  tJiis  of 
i  Oesar's  Case,  that  is  the  siitb  of  this  number. 
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The  set  enth  is  the  Case  of  James  Demetrius. 
It  was  IS  Jac.  Rot.  153.  Mr.  AttDrney  object- 
ed tiiat  this  Demetrius  aod  divers  others  being 
brewers,  were  committed '  per  concilium  domini 

*  regis*  to  the  Marshalsea  of  the  HoushoM,  and 
that  upon  the  commibnent  so  generally  return- 
ed, they  were  i«manded,  and  tliat  the  entry 
was  '  immediate  remittitur  prsfacto  marescalio 

*  praedicii  hospitii;'  where  he  observed,  that '  im- 
mediate* thews  that  the  Judges  of  that  time  were 
so  resolved  of  this  question,  that  they  remanded 
them  presently,  as  men  that  well  knew  what  the 
law  was  herein. 

Hereunto  the  Gentlemen  of  the  Ho\ise  of 
Commons  |ave  these  Answers.  1.  That  the 
Remittitur  m  this  case  is  -  but  as  the  other  in 
Cesar's,  and  so  fMroves  nothing  against  them. 
9.  That  *  immediai^'  being  added  to  it,  shews 
plainly  that  it  was  done  without  debate,  or  any 
argument  or  consideration  had  of  it,  «\hicfa 
makes  the  authority  of  the  precedents  to  be  of 
no  force  in  point  of  law ;  for  judgments  and 
awards,  given  upon  deliberation  oply  and  de- 
bate are  proofs  and  arguments  of  weight,  and 
not  any  sudden  act  of  the  court  wtthoat 
debate  or  deliberation.  And  the  entry  of '  im- 
mediate* being  proposed  by  Mr.  Keeling,  it  was 
confirmed  by  him,  that  by  that  entry  it  appears 
by  this  course,  that  the  remanding  of  him  was 
the  self-same  day  he  was  brought,  which,  as  it 
was  said  by  the  Gentlemen  of  the  House  of 
Commons,  might  be  at  the  rising  of  the  court, 
or  upon  advisement,  and  the  like.  And  this  an- 
svirer  was  given  to  this  precedent  of  the  brewers. 

The  last  of  the  eight,  to  which  Mr.  Attor- 
ney' objected,  is  Saltonst all's  Case,  in  the  IS 
Jac.  regis.  He  was  committed  '  per  manda- 
'  turn  dominorum  rekts  de  privato  concilio  :*  and 
being  returned  by  the  Warden'  of  the  Fleet  to 
be  so,  *  Remittitur  prisonis  pnedicte ;'  and  in 
tlie  13  Jac.  in  the  same  case  there  is  *  remit- 
titur* generally  in  the  roll.  And  these  two 
make  but  one  case,  and  are  as  one  precedent. 

To  this  the  Gentlemen  of  the  House  of  Com- 
mons answered,  That  it  is  true,  the  Rolls  have 
such  entrieti  of  '  remittitur*  in  t^iem  generally, 
but  that  proves  nothin?,  upon  the  reason  before 
used  by  them  in  Csesat^s  case.  But  also  Salton- 
stall  was  cofmmitted  for  another  cause  besides 

*  per  maud  arum  dom.  regis,*  a  contempt  against 
an  order  in  the  chancery,  and  that  was  in  the 
return  also.    And  besides  the  court,  as  it  ap- 

?ears  in  the  record,  gave  several  days  to  the 
ITarden  of  the  Fleet  to  amend  his  return, 
which  they  would  not  have  done,  if  they  had 
conceived  it  sufhcient,  for  that  which  is  suffici- 
ent needs  not-  amendment. 

To  this  Mr.  Attorney  replied.  That  they  gave 
him  a  (lay  to  amend  his  return,  in  respect  of 
that  part  of  it  which  concerns  the  order  in 
Chancery,  and  not  in  respect  of  that  which  was 

*  per  mandttum  dom.  regis.'  Rut  the  Gentle- 
men of  the  House  of  Commons  answered.  That 
tliht  appeared  aot  any  where,  nor  indeed  is  it 
likely  at  all,  nor  can  be  reasonably  so  under- 
stood !  because  if  the  other  return  <  per 
<  mandatum  dom.  riegis*  had  been  sufficient  by 


itself,  then  doubtlesi  they  would  have  i 
him  upon  that  alone;  for  then  they  needed  not 
at  all  to  have  stood  noon  the  other  part  of  the 
return  in  this  case.  So  that  out  of  the  Record 
itself  it  appears  fully,  that  the  court  ooaeetved 
the  return  to  be  inanfficient. 

So  the  Gentlemen  of  the  l^ouse  of  Commons 
concluded,  that  they  had  a  great  number  of 
Precedents  besides  divers  acts  of  parliament, 
and  Reasons  of  Common  Law,  agreeable  to 
their  Resolution ;  and  that  there  was  not  one 
precedent  at  all  that  made  against  them,  but 
mdeed,  that  almost  all  that  were  brought,  as 
well  against  them  as  for  them,  if  rightiy  under- 
stood, made  fully  for  the  maintenance  of  their 
Resolution^  and  that  there  was  not  one  exam- 
ple or  precedent  of  a  Remittitur  in  any  kind 
upon  tlie  point  before  that  of  Caesar's  case, 
which  is  before  cleared  with  tlie  rest,  and  is 
but  of  late  time,  and  of  no  moment  against  the 
Resolution  of  the  House  of  Commons. 

And  thus,  for  so  much  as  concerned  the  Pre- 
cedents of  Record,  the  iirst  day  of  the  Confer- 
ence desired  by  the  lords  ended. 

The  next  day,  they  desired  anolher  Confer- 
ence with  the  House  of  Commons,  at  which  it 
pleased  the  Committee  of  both  houses  to  hear 
Mr.  Attorney  again  make  what  Objections  he 
could  against  other  parts  of  the  Argument 
formerly  delivered  from  the  Hoose  of  Com- 
mons. He  tlien  objected  against  the  Acts 
of  Parliament,  and  against  the  Reasons  of 
Law,  and  his  objections  to  those  parts  were 
answered,  as  it  appears  by  the  Answers  by  or- 
der given  into  the  House  of  Commons  by  the 
gentlemen  that  made  them.  (Vide  postea.) 
He  objected  also  upon  the  second  day  against 
the  second  kind  of  Precedents,  which  are  Reso- 
lutions of  Judges  in  former  times,  and  not  of 
record,  and  brought  also  some  other '  tesdmo- 
nies  of  the  opinions  of  Judges  in  former  times, 
touching  thi^  point. 

First,  for  that  Resolution  of  all  the  Judges  of 
England  in  34  Elii.  meiitioned  and  read  in  the 
Argumeixts  at  the  first  Conference,  he  said. 
That  it  was  directly  against  the  Resolution  of 
the  House  of  Commons,  and  observed  the  words 
of  it  in  one  place  to  be,  that  persons  so  com- 
mitted by  the  king,  or  by  the  council,  may  not 
be  delivered  by  any  of  the  courts,  &c.  And  in 
another,  that  if  the  canse  ivere  expressed,  ei- 
ther in  general  or  in  specialty,  it  was  sufficient ; 
and  he  said  that  the  expressing  of  a  cause  in 
generality  was  to  shew  the  king  or  the  counctfs 
command:  and  to  this  purpose,  he  read  the 
whole  words  of  th^t  Resolution  of  the  Judges. 
Then  he  objected  also,  that  in  the  Report  of 
one  Roswell*s  Case  in  the  King*s-bench,  in  13 
Jac.  he  found  that  the  opmion  of  the  Judges 
of  that  eourt  (sir  Edward  Coke  being  then  Chief 
Judge  and  one  of  them)  was,  that  a  prisoner 
being  committed  *  per  mandatum  dom.  regis,* 
or'  privati  concilii,*  without  cause  shewed,  and 
so  returned,  could  not  be  bailed  liecau^  it 
might  be  matter  of  state^  or  <  Arcaoa  imperii/ 
(or  which  he  stood  committed.    And  to  tliis 
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«li»  ht  added*  ui  opimoQ  be  ftmnd  ia  a  Journal 
ID  the  House  of  Commeos  of  13  Jbc.  wherein 
sir  Edward  Coke  apeaking  to  a  Bill  preferred 
for  cbe  eaplanattQii  of  Magna  Charta  touching 
tmprifloiiiiieBC,  said  in  the  seme  kuvse,  Tiiat 
one  to  oominitted  oould  not  be  mlargcd  by  the 
kw,  baeaase  it-migbc  be  matter  of  state  for 
vhicfa  be  eras  conuaittad.  And  anoagst  these 
olgaetioDs  of  the  ^ber  nature  aieo,  he  spake  of 
the  ccttfidftnce  that  was  shewed  an  behalf  of  the 
Bousa  of  Commons :  and  ha  said»  it  wet  not 
coofilcDoa  on  either  part  could  add  any  thing 
to  ibe  datfrmination  of  the  question :  but  if  it 
oouidy  that  he  had  aa  Dmch  reason  of  confidence 
fiir  tba  other  side  against  the  Resolution  of  the 
House  of  Coaamonsy  grounding  himself  upon 
tba  force  of  bis  olnections,  which,  as  he  con- 
ceived, had  so  weakened  the  arguments  of  the 
House  of  Commons. 

To  this  a  reply  was  made ;  and  first  it  was 
said  to  the  lords  an  the  behalf  of  the  House  of 
Commons,  That  notwithstanding  any  thing  yet 
abjectedf  they  were  upon  dear  reasoa  still  con- 
fident of  the  truth  of  their  first  Resolution, 
grounded  upon  so  just  eiaroinationy  and  deli- 
beration taken  by  tnem.  And  it  was  observed 
to  tba  lords  also,  that  their  confidence  herein 
wa»  of  another  nature,  and  of  greater  weight, 
than  any  confidence  that  could  he  expressed 
by  Mr.  Attorney,  or  whomsoever  else  being  of 
his  majesty's  counsel  learned. 

To  which  purpose  the  lords  were  desired  to 
^akc  into  their  memories  the  difference  between 
the  present  qualities  of  the  Gentlemen  that 
•pake  ia  behalf  of  the  House  of  Commons,  and 
of  the  King's  learned  Counsel  in  their  speaking 
there,  howsoever  accidentally  they  were  boih 
men  of  the  same  profession:  for  tbe  Kiog's 
Counsel  spake  as  couosef  perpetually  retained 
by  ft«,  and  if.  they  made  glosses  or  whai  ad  van* 
tageotts  interpretation  soever  for  their  awn 
part,  they  did  but  what  belonged  to  their  place 
and  quality,  as  Mr.  Attome)r  had  done.  But 
the  Gentlemen  that  spake  in  behalf  of  the 
House  of  Commons,  came  there,  bound  on  tbe 
one  side  by  the  trust  r^[>osed  in  them  by  their 
country  that  sent  them,  and  on  the  other  eide 
by  an  oath  taken  by  every  of  them  before  he 
•it  in  the  boose,  to  maintain  and  defend  the 
Bigbta  and  Prerogatives  of  the  Crown :  so  that 
even  in  the  point  of  confidence  aloike,  those  of 
•hen  that  speak  as  retained  counsel  by  perpe- 
tual ibe,  and  those  that  by  their  place  being 
luimilted  to  speak,  are  boiMui  to  utter  nothing 
bot  troth,  both  by  suob  a  trust  and  such  an 
oath,  weie  no  way  to  be  so  compared  or  coun- 
terpoised, as  if  the  one  were  of  no  man 
wagbt  tbao  the  other. 

And  then  the  ObJactioDS  before  meatiooed 
acete  also  answered. 

For  that  of  the^Resolution  of  all  the  Judges 
of  England  ia  84  Elis.  it  was  shewed,  Chat 
plainly  it  agre«l  with  the  Resolution  of  the 
bouse  of  Commons :  for  akhoogh  indeed  ^t 
mi^t  have  been  expre»sed  aith  more  (>erKpi. 
coity,  yet  tbe  words  of  it,  as  they  are,  sufficiently 
ahcw  the  meaning  of  it  to  be  ao  otherwise. 
VOL.  nu 


To  tlmt  jpurpose,  besicies  tbe  words  of  the  whole 
frame  of  tbis  Resolution  of  the  Judf^es,  as  il  is 
in  the  cupy  utinscribed  out  of  ilie  L.  C.  Jus* 
tice  Anderson's  Book,  written  iu  his  uwii  hand, 
which  book  was .  liere  offered  to  be  &lie\ved  in 
the  behalf  of  the  house  of  commons ;  it  m  as  ob* 
served,  that  the  Words  of  tiie  first  pwt  of  it 
shew  plainly,  that  all  the  Judges  of  England 
then  resolved,  that  the  prisoners  spoken  of  in 
the  first  part  of  Uieir  Resolution  were  only 
prisoners  qommitted  with  cau^e  slien-ed;  for 
they  only  say  they  might  not  he  delivered  by 
any  court  without  due  trini  by  law,  and  judg- 
meat  of  acquittal  liad;  which  shews  plaJn^ 
they  meant  that  by  trial  and  acquittid  they 
might  l^  delivered.  But  it  is  clear  that  no  trial 
or  acquittal  can  be  bed,  where  there  is  not 
some  cause  laid  tb  their  charge,  for  which  they 
ought  to  stand  committed.  Ilierefore  in  that 
part  of  tbe  Resolution  such  prisoners  are  only 
meant  as  are  committed  witli  caiv&e  shewed, 
which  also  the  Judges  in  tiiat  Ue&olution  ex- 
pressly thought  nece^siiry,  as  appears  in  the 
second  part  of  their  Resolution,  wherein  tliey 
have  these  words :  <  If  upon  the  return  of  their 

*  Habeas  Corpus,  the  cause  of  their  commit- 
'  meat  be  certified  to  the  Jud.es,  as  it  ought  to 
'  be,  &c.'  By  which  words  the^  shew  plainly, 
that  every  return  of  a  commitment  is  insufli- 
cient  that  hath  not  a  cause  shewed  -of  it.  And 
to  that  which  Mr.  Attorney  said,  as  if  the  cause 
were  sufficiently  expressed  in  generality,  if  the 
king's  command  or  the  cooticil's  were  expressed 
in  it,  as  if  that  were  meant  in  the  resoluuon  for 
a  sufficient  general  cause;  it  was  answered, 
ThQt  it  was  never  heard  of  in  law,  that  the 
power  Or*  person  that  committed  tbe  prisoner 
was  understood  for  the  *  causa  captionis'  or 

*  cau^a  deteiitionis,'  but  ouljr  the  reasoo  wlif 
that  power  or  person  commit&ed  the|>riso|ier« 
As  also  in  common  speech,  if  anyenan  ask  why 
oi^for  what  cause  a  man  stands  committed,  tba 
answer  is  not,  tiiai  such  a  one  committed  him, 
but  his  offence  or  some  other  cause  is  imdef- 
atood  in  tbe  ouestton,  and  is  to  be  shewed  in 
the  answer,  but  to  say  that  such  a  one  com- 
mitted the  prisoner,  is  an  aiiswer  only  to  tba 
question,  who  committed  him  ?  and  not  why, 
or  for  what  cause  he  stands  so  committed  f 

Then  for  that  of  the  copy  of  the  Report,  in 
IS  Jac.  shewed  forth  by  Mr.  Attorney,  it  was 
answered  by  tbe  Gentlemen  of  the  House  of 
Commons,  That  the  report  itself  which  had 
been  befota  seen,  and  perused  among  many 
other  things  at  a  committee  made  by  tlie  house, 
was  af  slight  or  no  authority,  for  that  it  was^ 
ta](en  by  one,  who  was  at  tnat  time  a  young* 
stodeat,  and  as  a  reporter  in  the  King^  Bench, 
and  there  was  not  any  other  report  to  be  found 
that  agreed  with  it.  Secondly,  Although  tbe 
reports  of  young  students,  wheu  tbey  take  the 
words  of  Judges  as  they  fall  from  their  mouths 
at  the  Bench,  and  in  tliie  same|)erson  and  form 
as  tbey  have  spoken,  may  be  of  isood  credit ; 
yet  in  this -case  there  was  lujt  or.e  ^ord  so  re- 
|>orted :  hut  in  truth  there  being  three  cases  ot 
A  time  in  the  Kiag'e^Beoolv  one  RoeweU'scme, 
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Allen's,  and  SaltonstalPs  case,  everj  of  which 
hn<i  something  of  like  nnture  in  it,  the  stndent 
haviog  been  present  in  the  court,  made  up  the 
frame  of  one  report  Or  case  out  of  all  three  in 
bis  own  words,  and  so  put  it  into  his  Book  :  so 
that  there  is  not  a  word  in  the  report,  but  it  is 
framed  according  to  the  student's  fanc}-,  as  it  is 
written;  and  nothing  is  expressed  in  it,  as  it 
came  from  the  moutii  of  the  Jndges,  otherwise 
than  iiis  fancy  directed  hhn. 

Thirdly,  There  are  in  the  report  plain  fals- 
hoods  of  matter' of'  fact,  which  are  to  be  attri- 
buted either  to  the  Judges  or  to  the  reporter. 
It  is  most  likely  by  all  reason,  that  they  pro- 
ceeded from  the  Reporter's  fault;  howsoever, 
thebe  matters  of  falsnood  shew  sufficiently  that 
the  credit  of  the  rest  'n  of  light  value.  It  is 
said  in  the  report,  that  llarecourt  being  com- 
mitted by  the  council,  was  bailed,  in  40  £ltz. 
upon  a  privy  seal  or  a  letter,  whereas  in  truth 
there  is  no  such  thing.  And  it  is  snid  there, 
that  kind  of  letters  are  filed  in  the  crown-offij;e, 
whereas  in  truth  there  was  not  any  such  kmd 
of  letters  filed  there  in  any  case  whatsoe\'er. 
That  Resolution  of  the  Judges  in  34  Eliz.  is 
mis-cited  there^  and  made  in  36  Kliz.  And  it 
is  said  there,  that  by  that  Resolution,  a  prisoner 
returned  to  be  committed  by  the  command  of 
the  king,  might  not  at  all  be  delivered  by  the 
court ;  w  hcreas  no  such  thing  is  comprehended 
in  that  Resolution. 

But  that  which  is  of  most  inoment  is,  that 
Ijowsocver  the  truth  of  the  report  were,  yet 
the  opinibn  of  the  Judges  being  sudden,  and 
without  anv  debi^te  had  of  the  case,  is  of  light 
moment:  for,  in  difhcnlt  points  especially,  the 
mf  St  grave  and  learned  men  living  may  on  the 
sudden  let  fall  (and  tliat  without  any  disparage^ 
inent  to  them)  such  opinions  as  they  may  well, 
an^  ought  to  change  upon  further  inquiry,  exa- 
mination, and  full  debate  had  before  them,  and 
mature  deliberation  taken  by  them.  Now 
plainly  in  that  of  13  Jac.  there  is  not  so  much 
as  a  pretence  of  any  debate  at  the  bar  or 
bench.  All  that  is  reported  co  have  been,  is 
reported  as  spoken  ot  the  sudden.  And  can 
any  roan  take  such  a  sudden  opinion  to  be  of 
value  against  solemn  debates  and  mature  deli- 
berations since  had  of  the  point  ?  And  indeed 
this  preat  point,  and  all  circumstances  belong- 
ing to  it,  have  within  this  half  year,  been  so 
fully  examined  nnd  searched  into,  that  it  may 
well  be  affirmed,  that  the  most  learned  man 
whatsoever  that  hath  now  considered  of  ir,  hath 
within  that  time,  or  might  have,  learned  more 
^  reason  of  satisfaction  in  it,  tfjan  ever  before  he 
met  with.  Therefore  the  sudden  opinion  of 
.  the  Judges  to  the  contrary  is  of  no  value  here, 
which  also  is  to  be  said  of  that  opinion  'obvi- 
ously delivered  in  the  commons  house  in  18 
Jac.  as  Mr.  Attorney  objected  out  of  the  Jour- 
nal of  the  house.  But  besides,  neither  was  the 
truih  of  that  report  of  that  opinion  in  the 
Jonrnsil  any  way  acknowledged ;  for  it  was  said 
in  behMlf  of  the  hou»e  of  commons,  that  their 
Journals  were  for  matters  of  Orders  and  Rrso- 
IttUoos  of  the  house  of  such  authority,  as  that 


they  were  as  their  records.  But  for  any  paxti- 
cular  man's  opinion,  noted  in  any  of  them,  ic 
was  so  far  from  being  of  any  autliority  witli 
them,  that  io  truth  no  particalar  opinion  »  at 
all  to  be  entered  io  them,  and  tliat  their  derk 
offends,  whenever  he  doth  to  the  contrary. 
And,  to  conclude,  no  such  opinion  wlmtsoever 
can  b«  sufficient  to  weaken  the  dear  law  com- 
prehended in  these  resolutions  of  the  boos*  of 
commons,  grounded  upon  so  many  acts  of  par- 
liament, so  much  reason  of  the  common-law, 
and  so  many  precedents  of  rttordf  and  the  re- 
solution of  all  the  judges  of  En^and ;  and 
against  which  not  one  law,  written  or  anwritten, 
not  one  precedent,  not  one  reason  hath  been 
brought,  that  makes  any  thing  to  the  onntrary. 

And  thus  ended  the  next  day  of  the  Confer- 
ence desired .  by  the  lords,  and  had  by  a  Coat- 
mittee  of  both  houses. 

Serjeant  Ashley's  Arguicekt,  seconding  Mr. 
Attorney,  in  the  behalf  of  his  Majesty. 

I  hope  it  will  he  neither  offensire  nor  tediooc 
to  your  lordships,  if  I  said  somewhat  to  second 
Mr.  Attorney :  which  I  the  rather  desire,  be- 
cause yesterday  it  was  taken  by  the  Gentlemen, 
and  argued  on  the  behalf  of  the  Commons* 
that  the  cause  was  as  good  as  gained  by  them, 
and  yielded  by  ns,  in  ihat  we  acknowledged 
the  statute  of  Magna  Charta,  and  the  ottier 
subsequent  Statutes,  to  be  yet  in  force :  for  on 
that   they   enforced  this  general  condnsion ; 

*  That  therefore  no  man  could  be  committed, 

<  or  imprisoned,  but  by  doe  process,  present- 

<  ment  or  indictment'  Which  we  say  is  a 
JVba  se^t/itar  upon  such  our  acknowledgment; 
for  then  it  would  follow  by  necessary  conse- 
quence, that  no  imprisonment  could  be  justi- 
fied but  by  process  of  law,  which  we  otterly 
deny.  For  m  the  cause  of  the  Constable  cited 
by  Mr.  Attorney,  it  is  nx>st  clear,  tliat  by  the 
ancient  law  of  the  land  a  constable  might  rr 
officio,  without  any  warrant,  arrest^and  restrain 
a  man  to  prevent  an  affray,  or  to  suppress  it. 
And  so  is  tlie  authority  S8  Hen.  8,  Brook's  Ab« 
stracr.  So  may  he,  after  the  affray,  apprehend 
and  commit  to  prison  the  persr)n  that  hath 
wounded  a  man  that  is  in  peril  of  death,  and 
that  without  warrant  or  process ;  as  it  is  in  38 
£.  3,  fol.  6. 

Also  any  man  that  is  no  Officer  may  appre- 
hend a  felon  without  writ,  or  warrant,  or  pnrsao 
him  as  a  wolf»  and  as  a  common  enemy  to  the 
Commonwealth,  as  the.  Book  is  14  Hen.  8, 
fol.  16.  So  mi^ht  any  one  arrest  a  night* 
walker,  because  it  is  for  the  common  prufit,  as 
the  reason  is  given  4  Hen.  7,  ft>}.  7. 

In  hke  manner  the  Judges  in  these  several 
Courts  may  commit  a  man,  either  for  contempt 
or  misdemeanor,  without  either  processor  war- 
rant, other  than  '  Take  him  SheriftV  or  *  Take 
him  Marshal,  or  Warden  nf  the  Fleet.'  And 
the  adversaries  will  not  deny,  but  if  the  king 
will  alledge  cause,  he  may  commit  a  man  *  per 

*  mandatum'  as  the  Judee^  do,  without  process 
or  warrant. — And  various  are  the  cases  that 
may  be  instancedi  wherein  theie  may  be  a 
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hwfttS  commitneBt  without  prooeas.  Where- 
fors  I  do  po&itively  and'  with  coofidence  affirm, 
chat  if  the  iinpriBoiiment  be  lavyful,  whether  it 
be  by  process^  or  without  process,  it  is  n«t  pro- 
hibited by  the  law. 

Which  being  granted,  then  the  question  will 
•ptly  be  made,  Whether  the  King  or  Council 
loay  commit  to  prison  '  per  le^ em  terre/  were 
only  that  a  part  of  the  municipal  law  of  this 
realm,  which  we  call  tlie  Common-Law  ?  For 
there  are  also  divers  jurisdictions  in  this  king- 
dom, which  are  also  reckoned  the  law  of  the 
land. 

As  in  Cawdry's  Case  in  Coke's  5th  rqiort, 
fol.  1,  the  first  ecclesiastical  law  is  held  the 
law  of  the  laod^  to  punish  blasphemies,  schisms, 
heresies,  smony,  incest,  and  the  like,  lor  a  good 
reason  there  rendered,  Tiz.  That  otherwise  the 
kin^  should  not  have  power  to  do  justice  to  his 
subjects  in  all  cases,  nor  to  punish  all  crimes' 
within  his  kingdom. 

The  Admiral's  jurisdiction  is  also  Ux  terra, 
or  thin^  done  upon  the  sea :  but  if  they  ex- 
ceed tlieir  jurisdiction,  a  prohibition  is  awarded 
upon  the  Statute  ofnuUui  liber  homo;  by  which 
appears  that  the  statute  is  in  force,  as  we  have 
acknowiedged. 

The  Martial  Law  likewise,  though  not  to  be 
exercised  in  times  of  peace,  nben  recourse 
may  be  had  to  the  kind's  coui^,  yet  in  dmes 
of  invasion,  or  other  times  of  hostility,  when 
an  anoy-joyal  is  in  the  field,  and  offences  are 
committed,  which  require  speedy  reformation^ 
and  cannot  expect  the  solemnitj  of  legal  Trials ; 
thea  such  imprisonment,  execution,  ur  other 
Justice  done  by  the  law-martial  is  warrantable, 
ibr  it  is  t^en  the  law  of  the  land,  and  is  jus 
gentium;  which  ever  serves  for  a  supply  in  the 
defect  of  the  common  law,  when  ordinary  pro- 
ceeding cannot  be  had. 

And  so  it  is  also  in  the  case  of  the  Law  of 
the  Merchant,  which  is  mentioned  13  £dw.  4, 
fol. .  9,  10»  where  a  Merchant-stranger  was 
wronged  in  his  goods,  which  he  had  committed 
to  a  carrier  to  convey  to  Southampton,  and. 
tbe  carrier  imbezzled  some  of  the  goods :  for 
remedy  whereof  the  Merchant  sued  before  the 
council  io  the  Star-Chamber  for  redress.  It  is 
there  said  thusi  Merchant-«tran^ers  have  by 
the  king  safe*conduct  for  commg  into  this 
realm ;  therefore  they  shall  not  be  compelled 
to  attend  the  ordinary  trial  of  the  common 
law,  but,  for  expeditJQO,  shall  sue  before  the 
kingfs  oouMcil,  or  in  Chancery,  '  de  die  io  diem 
*  et  de  hor&  in  boran ;'  where  the  case  shall  be 
determined  by  the  law  of  merchants. 

In  the  like  manner  it  is  in  the  Law  of  State ; 
wheo  the  necessity  of  state  requires  it,  they  do 
and  may  prdceed  to  natural  equity ;  as  in  tlio&e 
other  cases  where  the  law  of  the  land  provides 
not,  there  the  proceeding  may  be  by  the  law  of 
natural  equity:  and  infinite  are  the  occurrences 
of  state,  unto  wliich  the  common  law  extends 
not.  And  if  these  proceedings  of  state  should 
not  also  be  accounted  the  law  of  the  land,  then 
we  do  fall  into  the  same  inconveniency  men- 
tioned io  Cawdry's  case,  that  the  king  should 


not  be  able  to  do  justice  in  all  cases  witltin  his 
own  dominions. 

If  then  the  king  nor  his  council  may  not  com- 
mit, it  must  needs  follow,  that  either  the  king 
must  have  no  council  of  state,  or  having  such  a 
council,  they  must  have  no  power  to  make  or* 
ders,  of  acts  of  state ;  or  if  they  may,  they  must 
be  Without  means  to  compel  obedience  to  those 
acts :  and  so  we  shall  allow  them  jurisdiction, 
but  not  compel  obedience  to  tlio&e  acis :  but 
not  correction,  which  will  be  then  us  fruitless  as 
£he  command.  *  Frost ra  potentia  quie  nun- 
<  quam  redigitui  in  statutum.'  Whereas  the 
very  act  of  Westminster  the  first,  shews 
plamly  that  the  king  may  commit,  and  |hat 
bis  commitment  is  lawful,  or  else  that  act 
would  never  have  declared  a  man  to  be  irre- 
pleviable when  lie  is  committed  by  the  com- 
mand of  the  king,  if ,  the  law-makers  had  con- 
ceived that  his  commitment  had  been  unlawful. 
And  Divine  Truth  informs  us,  that  the  kings 
have  their  power  from  God,  the  Psalmist  caU- 
ing  them  <  Uie  children  of  the  Most  High;' 
which  is  in  a  more  special  manner  understood 
^han  of  other  men :  for  all  the  sons  of  iVdam 
are  by  election  the  sons  of  Go^,  and  all  the  sons 
of  Ahraham  by  recreation,  or  regeneration,  the 
children  of  tlie  Most  High,  in  respect  of  the 
power  which  is  committed  unto  tliem ;  w  ho'haiii 
also  fumisl^ed  them  with  ornaments  and  arms 
fit  for  the  exercising  of  tliat  power,  and  hath 
given  them  sceptres, swords,  and  crowns;  scep- 
tres to  institute,  and  swords  to  execute  laws; 
and  crowns  as  ensigns  of  that4)ower  and  dig- 
nity, with  which  they  are  invested.  Shall  we 
then  conceive  that  our  king  hath  so  far  trans- 
mitted  the  power  of  his  sword  to  inferior  ma- 
gistrates, that  he  hath  not  reserved  so  much 
supreme  power  as  to  commit  an  offender  to 
prison  ?  10  Hen.  6,  fol.  7,  it  appeat s  tliat  a 
steward  of  a  court  leet  may  commit  a  mah  to 
prison,  and  shall  not  the  king,  from  whom  all 
inferior  power  is  deduced,  have  power  to  com- 
mit ?  \v  e  call  him  tlie  Fountain  of  Justice,  ^et 
when  these  streams  and  rivulets,  which  flow 
from  that  fountain,  come  fresh  and  full,  we 
wouhl  so  far  exhaust  that  fountain,  as  to  leave 
it  dry.    But  they  that  will  admit  him  so  much 

rwer,  do  require  the  expression  of  the  cause  ; 
demand  whether  they  will  liave  a  general 
cause  alledged,  or  a  special  ?  If  general,  as  they 
have  instances  for  treason,  felony,  or  for  con^ 
tempt,  (for  to  leave  fenciug,  and  to  speak  plainly 
as  tliey  intend  it)  viz.  If  loan  of  money  should 
be  required  and  refused,  and  thereupon  a  com- 
mitment ensue,  and  tlie  cau^e  signified  to  he  for 
contempt,  tliis  being  unequal  inconvenience*  ' 
from  yielding,  the  remedy  is  sought;  in  the  next 
parliament  would  be  required  the  expression  of 
the  particular  cause  of  the  commitment.  Then 
how  unfit  would  it  be  for  kingor  council  in  cases 
to  express  the  particular  cause,  it  is  easily  to  be 
adjudged,  when  there  is  uo  state,  ur  policy  of 
government,  whether  it  he  monarchical,  or  of 
any  oUier  frame,  which  have  not  some  secrets  of 
state,  not  communicable  to  vulgar  onderstandr 
ing. 
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I  will  rnetance  Init  one  ;  if  a  king  employ  an 
ambassador  to  a  foreign  country  orstBce.  with 
iustnictions  for  his  ue^ociatiooy  and  he  pursue 
not  his  iusiruciiona,  whereby  dishonour  and 
damage  may  ensue  to  the  kingdom,  is  noi  this 
cominittable  ?  And  yet  the  partici^iar  of  bis  in- 
Btraction,  and  the  manner  of  his  miscarrying,  is 
not  fit  to  be  declared  to  his  keeper,  or  by  him 
lo  be  certrfied  to  the  Judges,  where  it  is  to  be 
opened  and  debated  in  the  presence  of  a  great 
audience. 

I  therefore  conclude,  for  offences  against  the 
State,  m  case  of  State  Government,  the  king 
and  bis  council  have  lawful  pow^r  to  punish  by 
imprisoDoienty  without  shewing  particular  cause, 
where  it  may  ttecid  to  the  disclosing  of  State  Go- 
vernment, it  is  well  known  to  many  that  know 
mey  bow  moch  I  have  laboured  in  this  law  of 
cbe  sabjects  liberty  very  many  ^ears  before  I 
was  in  the  king's  service,  and  bad  no  cause  then 
to  speak,  bat  to  speak  ex  animo;  yet  did  I  then 
maintain  and  publish  the  same  opinion  which 
now  I  have  declared  concerning  the  king's  su- 
preme power  in  matters  of  state,  and  therefore 
cannot  justly  be  censured  to  speak  at  this  pre- 
sent only  to  merit  of  ray  master.  But  if  I  may 
freely  speak  my  own  understanding,  I  conceive 
it  to  be  a  question  too  high  to  be  determined  by 
any  legal  direction ;  for  it  must  needs  be  an 
hard  case  of  contention,  when  the  conqueror 
must  sit  down  with  irreparable  losses,  as  in  this 
case.  If  the  subject  prevails,  he  gains  liberty, 
but  loseth  the  benefit  of  that  State  Govern- 
ment, by  which  a  monarchy  may  soon  become 
an  anarchy  ;  or  if  tbe  State  prevails,  it  gains 
absolute  sovereignty,  but  loseth  subjects:  not 
their  subjection,  for  obedience  we  mtist  yield, 
though  nothing  be  left  us  but  prayers  and  tears, 
but  yet  loseth  the  best  part  of  them,  which  is 
their  affections,  whereb^  sovereignty  is  estab- 
lished, and  the  crown  &mly  fixt  on  his  royal 
head.  Between  two  such  extremes  there  is  no 
way  to  moderate,  but  to  find  a  mediam  for  the 
accommodation  of  the  diffei^nce ;  which  is  not 
for  me  to  prescribe,  but  only  to  move  your  lord- 
ships, to  whom  I  submit.^ 

Aftci'  Mr.  Serjeant's  speech  ended,  my  Lord 
President  said  thus  to  the  Gentlemen  of  the 
House  of  Commons ;  <  That  though  at  this  free 
'  conference,  libertv  was  given  by  the  Lords  to 

*  the  king's  counsel  to  sp^  wfaat  tbey  thought 

*  fit  for  his  majesty,  yet  Mr,  Serjeant  AMey 

*  had  no  authority^  or  direction  from  ihem  to 
'  gpeak  in  that  manner  he  had  dime.*  And  he 
was  committed  into  custody,  «nd  afterwards, 
being  sorry  for  any  bastv  expression  he  might 

*lave  used,  was  discharged. 


The  Oejictions  of  the  King's  Counsel,  with 
the  Aifswcas  made .  thereunto,  at  the  two 
Conferences  toncbing  the  same  matter. 

It  was  agrf^  by  the  Attomey-Oefieral,  sir 
Robert  Heath,  that  the  seven  Statutes  urged 
by  the  Commons  were  in  fi>rce,  and  that  Magna 
Cfharta  did  extend  most  property  to  the  king. 
But  he  said,  1.  That  some  of  them  are  in  ge- 
neral woni%  and  therefore  conclude  nothing, 


but  are  to  be  expoonded  )>y  the  precedents; 
and  othen  that  be  more  particular,  are  applied 
to  the  suggest  ions  of  subjeeta,  and  not  to  the 
king*8  comSnund  simpiv  of  itself.  Hereunto  it 
was  answered,  lliat  the  Statutes  were  as  di- 
rect as  conki  be,  which  appeareth  by  tbe  read- 
ing of  them  ;  and  that  though  some  of  them 
speakof  suggestions  of  tbe  subjects,  yet  otfaen 
do  not :  and  they  that  do,  are  as  ctiTectoal,  fin: 
that  they  are  in  equal  reason,  a  commitment 
hf  the  command  of  ihe  king,  being  of  as  great 
force,  when  it  moveth  by  a  suggestion  from  a 
subject,  as  when  the  king  uketb  notice  uf  it 
himself;  the  rather  for  that  kings  seldom  inter- 
meddle with  matters  of  this  natore,  bot  by  in- 
formation from  some  of  their  people. 

2.  Mr.  Attorney  objected,  that  *  per  legem 
<  terras '  in  Magna  CharU,  (which  is  the  fomi- 
dation  of  this  question)  cannot  be  nnderstood 
for  process  of  the  law  and  origiiial  nriu ;  for 
that  in  all  criminal  proceedings  no  original 
writ  b  used  at  all ;  .but  every  constable  either 
for  fielony  or  breach  of  the  peace,  or  to  prevent 
the  breach  of  the  peace,  ma^r  commit  without 
process  or  original  writ,  and  it  wetv  hard  the 
king  should  not  have  the  power  of  a  constable. 
And  the  statute  cited  by  ihe  commons,  makes 
process  of  the  law  and  writortgiuMl,  to  be  all 
one. 

llie  answer  of  tlte  Commons  to'  this  objec- 
tion was,lhat  they  do  not  intend  original  writs 
only  by  law  of  the  land,  but  all  other  legal  pro- 
cess, which  comprehends  the  whole  prooeid- 
tngs  of  law  upon  cause,.  oUier  than  trial  fay 
jury.  Judicium  parium,  unto  which  it  is  oppos- 
ed. Thos  much  is  imported  dr  vi  tenmrn^dat 
of  the  word  process;  «nd  by  the  troe  aceapta- 
tion  thereof  in  the  statuus  that  have  b«en 
used  by  theconmions  to  maintain  the  dedaim- 
tion,  and  most  especially  the  statutes  of  85  Ed. 
S,  cap.  4,  where  it  a|i^areth  that  a  nmn  onght 
to  be  broQght  in  to  answer  by  tbe  course  of  tlte 
law,  having  fi)vner  mention  of  process  made 
by  original  writ. 

And  in  98  Ed.  3,  cap.  9,  <bythe  course  of  the 
laDv'  is  rendered  *  by  due  process  of  the  law.' 
And  96  Ed.  9,  Rot.  Pari.  n.  SO,  the  petitioD  of 
the  commons  saith,  '  that  no  man  ooj^  to  be 
imprisoned  by  special  oommaiid  without  in- 
dictment or  other  due  process  to  be  «iade  by 
the  law,'  97  £d.  9,  cap.  18,  calleth  the  sama 
thing  *  process  of  tbe  hMv ;'  and  4fi  £d.  ^  cap. 
3,  st^eth  it  *  far  «foe  prooess  and  writ  origiaai ;' 
where  the  conjunctive  mast  be  taken  for  a  dis- 
junctive, whieb  change  is  ordinaty  in  an^espo* 
sition  of  statutes  and  deeds,  to  avoid  inconve- 
niences, to  make  it  stand  with  the  rest ;  and 
with  reason,  as  it  may  be  collected, '  by  the  law 
of  tbe  land^  in  Magna  Charta, '  by  tbecourse  of 
the  law'  in  95  Ed.  9,  <  by  the  due  pitMsess  of  law' 
in'28  Ed.  9,  *  other  due  process  to  be  made  by 
the  law'  m  96  Ed.  9,  <  process  of  the  kiw*  in  97 
Ed.  9,  and  *  by  due  process  snd  writ  original'  in 
42  Ed.  9,  are  meant  6ne  and  the  same  thing ; 
the  latter  of  these  statutes  referring'always  to 
the  former,  and  that  all  of  them  import  any  due 
and  regttfav  proceedings  of  llnr  upon  -a  csoso 
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other  than  tbe  TrkX  by  Jury.  And  thi^^ap- 
pearetli  10  Rep.  74,  ia  the  cme  of  the  Mar- 
ahalwn,  and  IX  Rep.  99,  James  Ba^e  oaae, 
where  it  ituoderstood  of  giving  jurisdictioa  by 
charter  or  prescription,  'which  is  the  sround  of 
A  prooeediDg  by  course  of  kw.  And  in  Sel- 
den'a  Notes  on  Fortescue,  fol.  99,  where  it  is 
cxpoooded  for  law-weoer,  which  is  likewise  a 
uial  at  law  by  the  oath  of  the  parties  differing 
from  that  by  jury.  And  it  doth  truly  oompre- 
bend  these  and  all  other  rs|utar  proceedings 
in  law  upon  cause,  which  gives  authority  lo 
the  constable  to  arrest  upon  cause.  Anid  if 
this  be  not  the  true  exposition  of  these  words 
*  per  kgem  lerrs,'  the  kiujg's  ooaosel  were  de- 
sired to  declare  their  meaping,  which  they  never 
offierad  to  do ;  and  yet  certainly  these  words 
iwitbost 


were  not  put  into  the  statute 
teotion  of  ooosequenot. 

And  thereupon  Mr.  Serjeant  Ashler  offered 
an  iaterpretation  of  them  thus  :  namely,  That 
there  were  divers  laws  of  this  realm,  as  tbe 
CouuDon  Law,  tbe  Law  of  tbe  Chancery,  the 
EccMastical  Law,  the  Law  of  tbe  Admiralty 
or  Marine  Law,  tbe  Law  of  the  Merchants,  the 
Martial  L»w,  and  tbe  Law  of  State ;  and  that 
these  words  '  per  legem  tcme,'  do  extend  to 
all  these  hiws. 

To  this  it  was  answered.  That  we  read  of  no 
Law  of  State,  and  that  none  of  these  laws  can 
be  meant  there,  save  the  Common  Law,  which 
is  tbe  principal  and  general  kw,  and  is  always 
oaderftiood  by  way  of  excellency,  when  men- 
tion is  made  of  the  law  of  tbe  land  generally : 
and  that  tbou^b  each  of  tbe  other  laws,  which 
aM  admitted  into  this  kin^m  by  oosiom  or 
met  of  parliament,  oMiy  jt^y  be  called  a  law 
of  the  knd,  yet  none  of  than  can  .have  the 
pre-cmiaence  to  beati(ed  tAe  kw  of  tbe  land. 
And  no  Statute,  Law-Book,  er  other  Antbo- 
rity,  printed  or  onprinted)  could  be  sbeirn,  to 
firote  that  the  kw  nf  tbe  laud,  being  generally 
wentsaned,  was  ever  intended  of  any  other 
than  tbe  Common  Law ;  and  yet  eiven  by  these 
other  laws,  aman  may  not  be  committed  wtth- 
eut  a  cause  opressed. 

fiat  it  staiuleih  with  the  nXe  of  other  legal 
CKpoaitioBs,,  that*' per  kgem  terrae/  must  be 
meant  the  Common  Law,  which  is  the  general 
and  oniverml  law  by  which  men  hold  their  in- 
beritanees ;  an^  therefore  if  a  man  speak  of  es- 
cuage  generally,  it  is  understood,  as  Littleton 
obaeri'^b,  sect.  99,  «f  the  incertain  «scuBee, 
which  is  a  kaigbt^s  service  tenure,  for  the  de- 
fence of  the  realm,  by  the  body  of  tbe  tenant 
in  timenf  war,  and  not  of  cortainrescuagei  which 
gfveth  only  a  contribution  in  money,  and  no 
personal  setrice. 

And  if  a  SMtnte  speak  of  tbe  Kieg^s  Courts 
of  Record,  it  is  meant  only  of  the  four  at  West- 
minster by  way  of  exceUency,  Cohens  6  Rep. 
•SO,  Gregory's  caee.  So  the  Canonists  by  the 
E^oommuntoition  simply  spoken,  do  intend 
tbe  greater  Escoomittnioation.  And  the  Em- 
peror in  his  Institutions  saith,  That  tbe  Civil 
Law  bemg  spoken  generallv,  is  meant  of  the 
Civil  Law  or  Rome,  thongn  the  kw^f.  every 


city  is  a  civil  kw ;  as  when  a  man  names  The 
Poet,  the  Greckns  understand  Uomer,  the  La- 
tinists,  Virgil. 

3.  Admit*  '  per  lef^em  tents'  extend  to  all 
the  kws  of  tbe  land,  yet  a  roan  must  not  he 
committed  by  any  of  them,  but  by  the  due  pro- 
ceedings that  are  executed  by  those  laws,  aud 
upon  a  cause  declared. 

Agaiui  it  was  urged,  That  the  king  was  not  • 
bound  to  express  a  cause  of  impriooiuneiit,  be- 
cause there  may  be  in  it  matter  of  st^te,  not  fit 
to  be  revealed  for  a  time,  kst  the  confederates 
thereupon  make  means  to  escape  the  hands  of 
justice.  And  therefore  tlie  Statutes  cannot  bo 
mtended  to  restrain  all  commitments,  unless  a 
cause  be  expressed  ;  for  that  it  would  be  very 
inconvenient  and  dangerous  to  the  statey  to 
publish  the  cause  -at  the  verv  first. 

Hereunto  it  was  re|>lied  by  tbe  CommooB, 
That  all  danger  and  mconvenienoe  may  be 
avoided  by  dcckring  a  general  cause,  as  for 
treason,  suspicion  of  treason,  misprision  of 
treason,  or  fekny,  without  specifying  the  par- 
tictikr ;  which  can  ^e  no  greater  light  to>a 
confoderate,  than  will  be*  conjectured  by  the 
verr  cqiprebension  upon  the  raiprisoamenty  if 
notning  at  all  were  expressed. 

It  was  fartfaer  alledged.  That  there  was  a 
kind  of  contradiction  in  tbe  position  of  the 
Commons,  when  they  say,  a  party  committed 
without  a  cause  shewed,  oag^t  to  be  delivewd 
or  bailed;  bailing  being  a  kind  of  imprison- 
ment ;4k]ivery  a  total  freeing.  * 

To  this  it  bath  been  answered,  that  it  bath 
always  been  tbe  discretion  of  the  Judges,  to 
give  so  much  respect  to  a  coumiitmeat  by  tbe 
oonunand  of  tbe  King  or  tbe  privy-ceuool, 
(which  are  ever  mtemled  to  be  doae  in  just 
and  weighty  causes)  that  they  <will  not  presently 
set  them  free,  but  bail  them  to  answer  what 
^hall  be  objected  against  them  on  his  msjesty's 
behalf;  but  if  any  other  inferior  officer  dk>  com* 
mit  a  man  witbaut  shewing  cause,  tiiey  do  in- 
stantly deliver  him,  as  having  no  cause  to  cc- 
pect  their  kisuse. .  So  the  ikltveryss  applied 
to  an  imprieomnent  by  tbe  command  cf  some 
mean  minister  of  juatsoe;  bailkg,  when  it  is 
dene  by  the  command  of  the  kkg  or  his 
eoonoil. 

It  was  argued  bjr  Mr.  Attmmey,  that  bailiag 
was  a>gaace  and  fevour  •of  a  ceurt  «f  yastioe, 
and  that  they  may  refuse  to  do  it. 

This  was  agreed  to  be  tme  in  divers  cases ; 
as  wher^  tbe  cause  appears  to  be  for  Fekny,  or 
•other  crimes  expressed,  for  that  there  is  an- 
other way  to  dischai^e  them  in  aome  conveni- 
ent time  by  their  trial ;  «aod  yet  in  these  eases, 
the  constant  practice  hath  been  anciently  and 
modern  1^  to  bsil  men ;  but  where  no  cause  of 
the  impnsonment  is  veturAed,bot  the  command 
of  the  king,  ^ere  is  no  way  to  deliver  sach 
person  by  trial  or  nthenrise,  but  that  of  the 
Habeas* Corpos.  And  if  they  should  be  then 
remanded,  tney  might  be  perpetually  imprison- 
ed, without  apy  remedy  stall ;  and  consequently 
a  man  that  bad  committecl  no  o  tie  nee,  might 
be  in  e-wone  ease  than  a  great  offender;  for 
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the  Utter  should  have  an  ordinary  trial  to 
discharge  him,  the  other  should  never  be  de- 
livered. 

It  was  farther  said,  that  though  the  statute 
of  WefcUninster  1.  c.  15,  be  a  statute  which  by 
way  of  provision  did  extend  only  to  the  sheriif, 
yet  the  recital  of  that  statute  touching  the  four 
cases,  wherein  a  man  was  not  repleviable  at 
Che  common  law,  namely,  those  that  were  com- 
mitted for  the  death  of  a  man,  by  the  command 
of  the  iiifigf  or  of  bis  justices,  or  for  the  forest ; 
did  declare  that  the  justices  could  not  bail  such 
a  one,  and  that  repleviable  and  bailable  were 
synonimous  or  all  one:  and  that  Stamford,  a 
judge  of  great  authority,  doth  expound  it  ac- 
cordingly (Stam.  pi.  Cor.  79.)  and  that  neither 
the  statute  nor  he  say  <  repleviable  by  the  sheriff,' 
but  generally  '  withuut  restraint ;'  and  that  if 
the.chief  justice  commiu  a  man,  he  is  not  to 
be  inlai]^  by  any  other  court,  as  appeareth  in 
the  Register.  * 
To  this  it  was  answered,  1.  That  the  recital 

,  of  the  body  of  the  statute,  relateth  to  tbe  sheriff 
anly,  as  appeareth  by  the  very  words.  9.  That 
repleviable  is  to  the  shieriff,  for  that  the  word 
imports  no  more ;  but  a  man  committed  by  the 
Chief  Justice,  is  bailable  by  the  court  of  KingV 
Bench.  3;  That  Stamford  meaneth  all  of  the 
sheriff,  or  at  kast  he  hath  not  sufficiently  exr 
pressed  that  he  intended  the  justices.  4.  It  was 
denied  that  repleviable  and  bailable  were  the 
same,  for  they  differ  in  respect  of  the  place 
where  they  are  used,  bail  bein^  in  the  King's 
Court  of  Hecord,  repleviable  before  the  sheriff; 
and  they  are  of  several  natures,  repleviable  be- 
ing a  letting  at  hi^e  upon  sureties,  bailing  be- 

<  ing  when  one  '  traditur  in  ballium,'  the  bail  are 
his  gaolers,  and  may  imprison  him,  and  shall 
iufier  body  for  body ;  wnich  is  not  true  of  re- 
]»leyyxo|;  bj[  sureties:  and  bail  differeth  from 
mainpme  in  this,  that  mainprize  is  an  under- 
taking iaa  sum  certain,  bailing  is  to  answer  the 
condemnation  in  civil  causes,  and  in  criminal, 
bodv  for  body. 

«  Im  reasons  and  authorities  in  the  first  Con- 
ference were  then  renewed,  and  no  exceptions 
taken  to  any,  save  that  in  S9  Hen.  6,  it  doth 
not  appear  that  the  coounand  of  the  king  was 
by  hs  month,  which  must  be  intended,  or  by 
his  council^  which  is  ail  one,  as  is  observed  by 
Stamford ;  for  the  two  words  are,  that  a  man  is 
not  repleviable  by  the  sheriff,  who  is  committed 
by  the  writ  or  tlie  commandment  of  the  king. 

SI  Ed.  1,  Rot:  S,  dors,  was  cited  bT  the 
King's  Counsel ;  but  it  was  answered,  that  it 
concerned  the  sheriff  of  Leicestershire  only, 
and  not  the  power  of  the  jiidgcs.  33  Hen.  6, 
the  king's  Attorney  confoMd.  was  nothing  to 
Ibe  purpose ;  and  yet  that  book  haih  bean  usu- 
ally cited  by  those  that  maintain  the  oonrrary 
to  the  declaration  of  the  commons.  And 
therefore  such  sudden  opinions  as  have  been 
given  thereupon,  are  not  to  be  regaided,  the 
foundation  iailins. 

And  where  it  was  said  that  the  French  of  36 
Ed.  3,  Rot.  Pari.  n«  9,  which  can  receive  uo  an- 

.  swer,  did  not  warrant  what  was  inferred  thence ; 


but  that  these  words,  '  sans  distQibance  metr 

*  tre,  ou  anest  faire^  et  le  contre  per  special 
'  mandement  oo  en  autre  maniere,'  most  be 
understood,  that  the  Statutes  should  be  pot  in 
execution,  without  putting  disturbance,  *  or 
making  arrest  to  tlie  contrary  by  special  com- 
mand or  in  other  manner ;  the  commons  did 
utteriy  deny  the  interpreuiion  given  by  the 
king's  counsel :  and  to  justify  their  own  did 
appeal  to  all  men  that  understood  French. 
And  upon  the  seven  statutes  did  conclude,  that 
their  declaration  remained  an  undoubted  truth, 
not  controlled  bjr  any  thing  said  to  the  oontrar  j. 

{The  PaocEEDiNGS  against  tub  Earl  of 
Suffolk,  Apbil  14,  1638* 
Mr.  Kerttm  acquainted  the  house,  that  the 
earl  of'  Suffolk  had  said  to  some  gentlemen, 

*  That  Mr.  Selden  had  razed  a  Record,  and 
'  deserved  to  be  hanged,  for  going  about  to  set 

*  division  betwixt  tht  king  and  his  subjects.' 
And  being  demanded  to  whom  the  words  were 
spoken,  he  was  unwilliog  to  name  any,  till 
upon  the  question  it  was  resolved  he  should  no- 
minate him.  He  then  named  sir  John  Strang- 
ways;  who  was  unwilling  to  speak  what  be  had 
heard  from  the  eari :  but  being  commanded  by 
the  house,  and  resolved  upon  the  question,  he 
confessed. 

That  upon  Saturday  last,  he  being  in  the 
Committee-Chamber  oif  the  lords,  the  earl  of 
Suffolk  called  to  him,  and  said,  '  Sir  J<^,  will 
<  you  not  hang  Selden  ?'  To  whom  be  said.  For 
what?  The  eari  replied,  <  By  God  he  hath  razed 

*  a  Record,  and  deserves  to  be  hairndf.' 

This  the  House  of  Conunoos  ux£  as  a  great 
injury  done  to  the  whole  hoilse,  Mr.  Selden 
being  emplqyed  by  them  in  the  Conforence  with 
the  lotdi  in  the  great  cause  concerning  the 
Liberty  of  the  Persons  of  the  Subjects. 

The  House  presently  sent  sir  Robert  PhilUps 
with  a  Message  to  the  Lords  to  this  effect;  he 
expressed  the  great  care  the  Commons  had 
upon  all  occasions  to  maintain  all  mutual  re« 
speaaod  correspondency  betwixt  both  houses: 
then  he  informed  them  of  a  great  injurv  done 
by  the  earl  of  Suffolk  to  the  whole  bousie,  and 
to  Mr.  Selden,  a  particular  member  thereof, 

*  This  was  Theophilus  earl  of  Suffolk,  son 
to  James  earl  of  Suffolk  Lord-Treasurer,  temp. 
Jac.  1.  ^ 

t  Mrk  Selden,  '<  J  am  called  up  to  justify 
m^rself.  I  see  the  words  chaiige  me  to  liave 
razed  Records.  I  hope  no  man  believes  I  ever 
did  it.  I  cannot  guess  what  this  lord  means. 
I  did  deliver  in  virhole  copies  of  divers  Records 
examined  bv  myself,  and  divers  other  gentle- 
men of  this  house.  These  I  delivered  in  to  the 
lords  house ;  and  the  Clerk  of  tiie  Cro^n 
brought  in  the  Records  of  the  office  before  the 
lords :  i  desire  that  there  may  he  a  Message 
from  this  house  to  the  lords,  to  make  at  the 
bar  there  a  Chnrge  against  the  lord  that  spoke 
thus ;  and  I  hope  we  shall  have  justice."  £x 
MSS.  Pymmii  m  Selden's  Life^  in  his  Worki^ 
voL    ji  p.  16. 
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who  by  I  heir  command  had  been  employed  in 
the  late  Conference  with  their  lordships :  that 
the  house  was  very  sensible  thereof,  and  ac- 
cording to  former  precedents,  made  them  truly 
acquainted  with  ir,  and  demanded  justice  against 
tiie  earl  of  Suffolk.  He  read  the  words,  saying 
they  were  ipoken  to  sir  John  Strangways,  a 
member  of  ttieir  house. 

After  a  short  stay,  the  lords  called  for  the 
messenger,  to  whom  the  Lord-Keeper  gave  this 
answer;  he  si^ified  the  great  desire  and  care 
of  their  lordships  to  maintain  and  increase  the 
correspondencies  betwixt  both  houses,  and  as 
a  testimony  thereof  they  had  partly  taken  into 
conatderauon  the  charge :  that  tbe  earl  of  Suf- 
folk, being  a  man  of  great  place  and  honour, 
had  voluntarily  protested  upon  his  honour  and 
soul,  that  there  passed  no  such  words  as  those 
firom  him  to  sir  John  Straneways:  and  the 
Lord-Keeper  wished  that  their  lordships  speedy 
p'roccedings  in  this  business  might  testify  then-. 
love  and  good-will  to  the  commons  house. 

The  next  day  being  the  15th  of  April,  sir 
John  Strangways  m^e  a  Protestation  openly  in 
the  house,  wherein  he  avowed  that  (notwith- 
standing the  Earl's  denial)  he  did  speak  those 
words  positively  unto  him,  and  would  maintain 
it  any  way  fitting  a  member  of  that  house,  or  a 
gentleman  of  honour. 

They  ordered  that  this  Protestation  should 
be  entered  into  the  Journal*  book,  and  that 
a  committee  should  take  into  consideration 
what  was  fit  for  the  hoube  to  proceed  to,  for 
the  justification  of  sir  John  Strangways,  and 
what  was  fitting  to  be  done  in  this  case,  and  to 
examine  witnesses  of  the  procifof  the  words. 

Upon  the  17th  day  sir  John  Elliot  reported 
what  the  committee  had  done ;  That  they  had 
sent  for.  and  examined  sir  Christ.  Nevil;  who 
related,  that  upon  Saturday  betnK  in  the  Lords 
Committee-Chamber,  the  earl  of  Suffolk  said 
thus  to  him :  Mr.  Attorney  hath  cleared  the 
business,  and  hath  made  the  cause  plain  on  the 
king's  side ;  and  further  said,  Mr.  Selden  hath 
razed  a  Record,  and  hath  deserved  to  be  hang- 
ed, and  the  lower  house  should  do  well  to  join 
with  tlie  higher  in  a  petition  to  the  king  to  hang 
him  ;  and  added  as  a  reason,  for  Mr.  Selden 
went  about,  and  took  a  course  to  divide  the 
king  from  his  people,  or  words  to  thn(  effect. 
And  being  asked,  whether  he  conceived  that 
those  words  of  (ftviding  tbe  king  from  his  people, 
bad  relation  to  tbe  wi.ole  and  general  action  of 
Mr.  Selden  before  the  lords,  or  to  the  particular 
of  raxing  a  record }  He  conceived  they  were 
leferied  to  the  general  action. 

They  had  examined  one  Mr.  Littleton,- who 
confessed  he  heard  the  earl  of  Suffolk  speak  to 
a  gentleman,  whom  he  knew  not,  words  to  this 
e£t:c,  viz.  That  he  would  not  be  in  Mr.  Sel« 
den's  coat  for  10,000/.  and  that  Mr.  Selden 
deserved  to  be  hanged. 

The  second  part  of  this  report  concerned  the 
partknlar  of  sir  John  Strangwajs,  wherein 
though  the  committee  found  no  witness  to  prove 
the  words  spoken  to  sir  John  Strangways,  yet 
tliere  wert  many  cnciuaitMices  which  persuad- 


ed them  of  the  truth  thereof.^  1.  That  the 
same  words  in  the  same  syllables  were  spoken 
to  sir  Christ.  Nevil,  and  that  the  earl  as  he 
called  to  him  sir  John  Strangways,  to  he  called 
to  him  sir  Christ  Nevil.  S.  lliat  tihe  earl  of 
Suffolk  called  sir  John  Strangways  to  him,  and 
spake  to  him,  was  proved  by  sir  George  Fane^ 
and  sir  Alex.  St.  John,  at  which  time  the  earl 
seemed  foU  of  that  which  he  delivered.  9. 
That  sir  John  Strangwavs  instantly  after  his 
discourse  with  tbe  earl  of  Suffolk  went  to  the 
earl  of  Hertford  and  delivered  him  the  passages 
betwixt  them,  being  the  same  related  in  the 
house.  4.  From  the  unwillingness  of  sir  John 
Strangways,  though  called  u]>on  by  the  house, 
to  testify  against  the  earl,  till  it  was  resolved  by 
que^ion  he  should  do  it :  from  a  probability, 
that  had  not  these  words  been  spoken  to  him- 
self, it  is  like  he  would  have  produced  sir  Christ. 
Nevil,  from  whom  be  also  heard  the  same.  5. 
From  the  worth  of  the  gentleman,  and  his  in- 
genuous Protestation  in  the  honse.  That  he ' 
was  ready  to  justify  the  truth  of  what  he  said 
in  aiw  course  the  house  should  think  meet,  or 
was  nt  for  a  gentleman  of  honour. 

Hereupon  tbe  boose  resolved  upon  the  ques- 
tion: 

1.  /<  That  the  earl  of  Suffolk,  notwithstand* 
ing  his  denial,  had  laid  a  most  unjust  and  scan- 
dalous imputation  upon  Mr.  Selden,  a  member 
of  tbe  house,  being  employed  in  the  service  of 
the  house,  and  therein  upon  the  whole  house 
of  commons.  2.  Tliat  this  house,  upon  due 
examiimtion,  is  fully  satisfied  that  sir  Joltn 
Strangways  (notwithstanding  the  earl  of  Su^ 
folk's  denial)  hath  affirmed  nothing  but  what  ia- 
most  true  and  certain.  3.  That  these  particm* 
lars  and  additions  be  again  presented  to  the 
lords,  and  the  earl  of  Suffolk  be  newly  charged 
at  the  bar,  and  the  lords  desired  to  proceed  in^ 
justice  against  the  earl,  and  to  inflict  such  pu- 
nishment upon  him  as  an  ofience  of  so  high  a 
nature,  being  against  tbe  house  of  commons, 
doth  deserve." 

Sir  John  Elliot  was  sent  with  a  Message  to 
the  lords;- who  after  a  while  returned  this 
Answer,  That  they  had  taken  tbe  Me!»sage  into 
consideration,  and  would  further  take  it  into 
due  consultation,  and  in  convenient  time 
would  return  an  answer  by  messengers  of  their 
.owa.  But  what  was  done  in  this  affair  does 
not  appear.] 

Mr.  Noye,  on  the  16th  of  April,  offered  an 
Answer  to  the  inconveoicncies  presented  by 
Mr.  Attorney,  whith  were  foyr  in  number. 

First,  where  it  was  objected,  that  it  was  in- 
convenient to  express  the  cause,  for  fear  of  di- 
vulging the  '  Arcana  imperii,*  for  hereby  all 
may  be  discovered,  and  abundance  of  traitors 
never  brought  to  justice.  To  this  that  learned 
man  answered.  That  the  Judges  by  the  inten- 
tion  of  the  law  are  the  king's  counsel,  and 
the  secrets  may  safely  be  committed  to  all  or 
some  of  tjiem,  who  miglit  advise  whether  they 
will  bail  him :  and  here  is  no  danger  to  king^ 
or  sobjeds ;  for  fibeir  oath  will  not  penmi  • 
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and  coin.  If  he  miacwn  io  Um  wan,  it  is  net 
aiw«v8  *  plectonur  ardiiyt,'  bat  ht  miaru 
«|imM7  with  tlie  people;  if  ke  abese  bit  eDin, 
he  loscth  mere  tbaa  any  of  bit  people  ;  trgo, 
be  majr  safely  be  united  with  the  flowen  of  ttie 
crown,  war  and  coin. 

The  seoeod  rule  be  begw  vae  ibm,  When 
the  king  is  trusted  to  confer  ftracey  it  it  omm 
thing;  boi  when  be  is  trusted  to  infer  an  in^ 
jjury,  it  it  anethtr  matter.  The  fermer  power 
cannot,  bj  otiaeounseUiaf,  be  btougb^  to  pre* 
jttdice  nnolbes^  the  kitar  am^ ;  if  thaking  par* 
doneth  a  mtiky  many  he  ponmbetb  not  a  good 
subfect ;  if  be  deoiaen  never  so  mnnystsangers, 
it  it  but  tfeanwsi  sine  in|nrM :  we  alkw  bits  a 
libeitv  to  confer  grace,  bot  not  without  canse 
to  infer  pnniskment ;  and  indeed  he  ctnatldo 
injury ;  for  if  he  command  lodoa  amn  wrong, 
the  command  is  void,  '  et  actor  fit  author,'  and 
the  actor  becomes  the  wrong  doer.  Tbertfoit 
the  kiog  may  safely  be  trusted  with  war,  coin, 
denizens^  and  pardons,  bet  not  with  a  power  lo 
imprisoo  without  exureision  of  cause,  or  limi- 
tstion  of  time;  as  Urn  poet  tells  us,  because 
*  iibertas  potius  euro.' 

After  these  debates,  the  house  of  peers 
called  upon  the  Judges  to  answer  the  Chaige 
of  the  house  of  commons,  for  their  Jodgroeia 
on  tlie  Habeas  Corpus,  brought  in  Mich,  term 
by  the  Gentlemen  imprisoned  for  refuting  to 
subscribe  to  the  Loan. 

The  Amswcr  of  the  Judges  fur  matter  of  feet 
upon  the  Habeas  Corpus,  SI  April. 

The  Ckief-JutiUe  saith,  They  ere  prtpared 
to  obey  our  command,  bitt  they  desire  to  be 
advised  by  us,  whether  ihey  being  sworn  upon 
penalty  of  forfeiting  body,  lands,  and  goods, 
mto  the  king's  hands,  to  give  an  acooant  lo  him, 
may  without  warrant  do  this. 

The  Duke  said.  He  had  acquainted  the  king 
with  the  bttsinest,  and  for  ai^t  he  knew  he 
is  well  content  therewith ;  but  lor  better  eisur- 
ance,  he  bath  seat  his  brother  of  Angietej  to 
know  his  pleasure. 

Devonshire.  If  a  complaint  be  made  by  a 
mean  man  against  the  greatest  officer  in  this 
place,  he  is  to  giro  an  account  of  his  doings  to 
this  bouse. 

Bishop  of  lincob.  This  motion  proceeded 
from  lum,  and  so  took  it  for  dear,  that  there 
was  an  appeal  from  the  Chancery  to  a  higher 
court  than  the  King^s-bench,  and  that  ooart 
bath  ever  given  an  account  of  their  doingt. 

The  lord  Sty.  He  wondered  there  should 
be  any  question  made  of  this  business,  because 
in  his  opinion,  this  being  the  highest  oonit,  did 
admit  of  no  appeal. 

The  Premtemi.  The  Jodgtt  did  not  do  thia 
by  way  of  appeal,  bat  at  the  most  common  way 
for  them,  this  being  a  matter  concerning  tfa« 
king*s  prerogative. 

Lord  Sey.  If  they^  will  not  dedave  theos- 
sdves,  we  mast  take  into  ceosideration  the 
point  of  onr  privilege. 

ThcDuke.  Iliis  was  net  dene  by  the  JudM 
as  fetring  to  answer,  hut  respect  to  the  kto^ 


them  to  reveal  the  sccreU  of  the  king,  nor  yet 
to  detain  the  subject  long,  if  by  law  he  be  to 
be  haiied. 

Secondly,  For  that  objection  of  the  cbiUren 
of  OdoneU;  he  laid  this  for  a  ground,  that  the 
king  can  do  nowronp;  but  in  eases  of  extreme 
necesaty,  we  mast  yieU  sometitses  for  the  pre- 
tervatioa  of  the  stale,  '  ubi  uaiut  daamum 
<  militate  publica  repeaditar  r'  he  taid  thtre 
wat  no  trust  in  the  ehildren  of  traitors,  no 
wrong  done  if  they  did  *  tobefecere,*  or  *  mar- 
« cescere  in  oarcere.'  It  it  the  same  otte  of 
necessity,  as  when  to  avoid  the  burning  af  a 
tewo»  we  are  (breed  to  pull  down  aa  heneu 
man's  hoa^e,  or  t»  compel  a  man  to  dwell  by 
the  sra-ftidi*  for  defence  or  fortitude.  Yet  the 
king  can  do  no  wrong,  for  '  potentia  juris  est 

*  non  injuria  :'  frgo  the  act  of  the  king,  though 
to  the  wriNig  of  another,  is  by  the  law  oaade  no 
vrrong  ;  as  if  he  commanded  a  peraon  to  be 
kept  m  prison,  yet  he  is  responsible  for  bts 
wron^  :  he  quoted  a  book  49.  ^.  Ass.  Port. 

Thurdly,  The  instance  mnde  of  Westminst. 
first,  lie  said  there  wss  a  great  diflference  be- 
tween those  three,  Mainprise,  Bail,  and  Re- 
plevin. The  Statute  tavs,  a  man  cannot  be 
replevied :  ergo,  not  ruuled  nam  Bequitmr. 
Mainprise  is  under  pain  ;  bail  is  body  for 
body  V  but  no  pain  is  ever  in  court  to  be  de> 
dared,  unless  the  party  appears.  Replevin  is 
neitlier  by  surety  nor  bail ;  and  Replevin  is 
never  in  court. 

Fourthly,  Where  it  is  said  that  bail  is  ex  gra* 
liOy  he  answers.  That  if  the  prisoner  comes  to 
Habeas  Corpus,  then  it  is  not  cr  gratia,  yet  the 
odurt  may  ndvise,  but   mark  the  words  *  ad 

*  sul^iciendura  et  recipiendum  pnrat  curia  con- 

*  sideraverit.'  Now  it  is  impossible  tlie  Judges 
should  do  so,  if  no  cause  be  expressed  ;  for  if 
they  know  no  cause,  he  may  bring  the  fint, 
secbitd,  third,  and  fourth  Habeas  Corpus,  and 
so  infinite  till  he  find  hiiuseif  a  perpetual  pri- 
soner:  so  that  no  cause  expressed,  is  worse  for 
a  man  than  the  greatest  cause  or  vilhuoy  that 
can  he  imagined.  And  thus  far  proceeded  that 
learned  gentleman. 

Mr.  GUnvUe  said,  Thst  by  fovour  of  the 
house  of  commons  be  bad  liberty  to  spttk,  if 
opportunity  were  offered.  He  applied  hit  ao- 
awer  to  one  psrticultr  of  Mr.  Attorney,  who 
assigned  to  the  king  four  great  trusts :  1.  War, 
9.  Coin««,  S.  Oenisen^,  4.  Pardons;  it  is  as- 
sented to,  tiiat  the  king  is  trusted  with  all  these 
four  legal  prerogatives,  but  the  aigunient  fol- 
loweth  not,  the  king  is  Ousted  with  many 
prerogatives :  ergOj  in  this  '  non  sequitur  non 

*  est  suthciens  etiumer:\tio  partinm.'  He  taid 
he  could  anstver  these  particulars  with  two 
roles,  whereof  the  first  shoi.ld  wipe  off  die 
font  and  the  second ;  and  the  other,  the  third 
and  fourth. 

rhe  first  rale  is  this :  there  i«  no  fear  of  (rust- 
ing tlie  king  with  any  thing,  but  the  foar  of  ill 
counsel :  the  king  may  easily  there  be  tnisled, 
where  ill  counsel  doth  not  engage  both  the 
king  aod  subjects,  at  it  dof(h  in  natfter  of  war 


161]         STAT£  TKIAI^,  3  Charles  L  162S.— the  Uberty  <^tlte  Sufyect. 


[161 


And  now  his  brother  was   come  with  answer 
from  the  kinj;,  that  they  might  proceed. 

Order  was  taken  tlmt  this  passage  shoald  not 
be  entered  into  the  Juuroal-Book. 

And  so  Judge  VVhitlock  spake. 

My  lords,  we  are  by  your  appointment  here 
ready  to  clear  any  aspersion  of  the  house  of 
commons  in  their  late  presentment  upon  the 
KingVbcnch,  thnttlie  8ufc>Jectwas  wounded  in 
this  judgment  there  lately  given.  If  such  a 
th\D%  were,  my  lords,  your  lordships,  not  they, 
Imve  the  power  to  question  and  judge  the  same, 
l^uty  my  lords,  I  say  tliere  was  no  Judgment. 
f;ivea,  whereby  either  the  prerogative  might  be 
enlarged,  or  the  Ki|;ht  of  the  Subject  trenched 
upon,  it  is  true,  my  lords,  in'  Michaelmas 
term  last,  four  gentlemen  petitioned  for  an 
Habeas  Corpus,  which  they  obtained,  and 
counsel  was  assigned  unto  them ;  the  return 
was  <  per  speciale  mandatum  domini  regis,' 
which  likewise  was  made  unto  us  under  the 
hands  of  18  privy  counsellors.  Now,  my  lords, 
if  we  had  delivered  them  presently  upon  this,  it 
must  have  been,  because  the  king  did  not  shew 
the  cause,  whereiu  we  should  have  judged  the 
liing  had  done  wr^ng ;  and  this  is  beyond  our 
knowledge,  for  he  might  hare  committed  them 
for  other  matters  than  we  could  have  imagined. 
But  they  might  say,  thus  they  might  have  been 
kept  in  pri^n  al^their  days ;  I  answer  no^  but 
we  did  remit  them,  that  we  might  better  advise 
of  the  matter  :  and  they  the  neit  day  mii^ht 
have  had  a  new  writ,  if  they  had  pleased.  But 
they  say,  we  ought  not  to  have  denied  bail.'  I 
answer,  if  we  had  done  so,  it  must  needs  have 
reflect^  upon  the  king,  that  he  had  unjustly 
imprisoned  them.  And  it  appears  in  Dyer, 
9  Eltz.  that  divers  gentlemen  oeipg  committed, 
and  requiring  Habeas  Corpus,  some  were 
bailed,  others  remitted :  whereby  it  appears, 
much  is  left  to  the  discretion  of  the  judges. 

For  tlmt  which  troubled  so  much,  '  Kmit- 
*  titur  quousqoe,'  this,  ray  lords,  was  only  (as  1 
said  before)  to  take  time  what  to  do;  and 
whereas  they  will  have  a  difference  betwixt 
'  remittitur'  and  *  remittitur  quoasqne,'  my 
lofdt,  I  confess  I  can  find  none ;  but  these  are 
new  inventibns  to  trouble  old  Records.  And 
herein,  my  lords,  we  have  dealt  with  know- 
ledge and  understanding ;  for  h»d  we  given  a 
Judgment,  the  party  must  tliereupon  have 
retted.  Every  jodprnent  must  come  to  an 
issue  in  matter  of  tact,  or  demur  in  point  of 
law ;  here  is  neither,  tlierefore  no  judgment. 

As  to  endeavouring  to  have. a  Judgment  en- 
tered; it  is  true,  Mr.  Attorney  pressed* the 
same  for  his  master's  $ervice ;  but  we  beinjir 
sworn  to  do  right  betwixt  the  king  and  his  sub- 
jects, commanded  the  clerk  to  make  no  entry, 
but  according  to  the  M  form ;  and  the  rule 
was  given  by  the  Chief-Justice  alone.  I  have 
spent  my  time  in  tliis  court,  and  I  speak  confi- 
oently,  I  did  never  see  nor  know  by  any 
record,  that  upon'such  a  return  as  this,  a  man 
was  bailed,  the  king  not  (intt  consulted  with  in 
such  a  case  as  this. 

VOL.  III. 


The  Commons  House  do  not  know  what 
letters  and  commands  we  received,  for  these 
remain  in  our  court,  and  w&re  not  viewed  by 
them:  for  the  rest  of  the  mutters  presented  by 
the  house  of  commons,  tliuy  were  not  in  agita- 
tion befoae  us,  wiiether  the  king  may  commit, 
and  how  long  he  may  detain  a  man  committed. 
Therefore  having  answered  so  much  as  con- 
cerneth  us,  I  desire  your  loriiships  good  con<- 
structions  of  what  hath  been  said. 

Judge  Jones  said,  He  was  here  to  driver 
before  us,  what  Judgment  was-  given  before 
them  concerning  the  Habeas  Corpus :  be  an-  ' 
swered,  No  Judgment  was  given,  and  tlie  mat- 
ter of  fact  was  such  as  my  brother  delivered 
unto  you  yesterday.  These  four  gentlemen 
were  committed  to  the  Fleet,  Gate-house,  and 
marshal  of  tlie  houshold.  Four  returns  were 
made' upon  the  writs,  and  every  one  of  .them 
had  a  counsellor  appointed,  who  had  copies  of 
the  returns.  A  rule  was  granted,  their  council 
heard,  and  exception  taken  to  the  return,  be- 
cause it  did  not  shew  cause  of  their  caption. 

These  were  of  no  force,  in  the  opinion  of  the 
Judges.  The  next  exception  was,  because  no 
cause  of  their  commitment  was  shewed,  ti:hich 
the  judges  held  to  he  all  one  in  point  of  law. 
Then,  my  lords,  they  alledgsd  many  Precedents 
and  Statutes  of  tiiemselves,  which  the  king's 
aaqmey  answered.  That  persons  committed 
by  the  king,  or  council,  were  never  bailed,  bat 
his  pleasure  was  first  known. 

We  agreed  at  the  Chamber  of  the  Cliief- 
Justice,  that  all  the  Stotutes  alledged  fire  in 
force  ;  bat  whether  we  should  bail  them  or  no, 
was  ,tiie  question,  therefore  we  remitted  them 
quotaque.  After  which  Mr.  Attorney  required 
a  Judgroentmight.be  entered:  I  commanded 
the  clerk,  he  should  not  suffer  any  such  thing 
to  be  done,  because  we  would  be  better  ad- 
vised. 

But  some  will  say,  our.  act  is  otherwise :  I 
answer,  No ;  for  we  have  done  no  more  than 
>ve  do  upon  an  ordinary  writ,  when  we  purpose 
to  be  better  advised,  and  that  was  only  an  in- 
terlocutory order.  But,  my  lords,  put  the  case 
a  Habeas  Corpus  should  be  granted  for  one 
that  is  commuted  by  the  house  of  commons, 
would  they  (throk  you)  take  it  well  he  should 
be  bailed  at  his  first  coming  to  the  cn*rt  ?  I 
think  they  would  not,  and  I  think  the  king 
would  have  done  so  in  thfe  case.  Now,  my 
lords,  there  is  a  petition  of  right,  and  a  petition 
of  grace  :  to  be  bailed,  is  a  matter  of^  grace ; 
therefore  if  a  man  be  brought  upon  an  Habeas 
Corpus,  and  not  bailed,  he  cannot  say  the 
court  hath  done  him  any  viong.  I  have  now 
served  seven  years  a  Judge  in  this  court,  and  . 
my  conscience  bearetb  me  witness,  that  I  have 
not  wronged  the  same  ;  4  have  been  thought 
sometimes  too  forward  for  the  Liberty  of  the 
Subject.  1  am  myself  Lib*  r  Homo,  my  ances- 
tors gave  their  voice  for  Magna  Chart*.  I 
enj'iy  tllat  liou^e  still,  which  they  did ;  I  do  toot 
now  mean  to  draw  God's  wrath  upon  my  pos- 
terity; wid  therefore  1  will  neither  advaBoe 
M 
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tlie  king's  prerogaure,  nor  lessen  the  Liberty  of 
I  he  i>nbject,  to  the  danf;cr  of  eiiher  king  or 
people.  This  is  my  proiVasion  before  God  and 
your  lordbhips. 

Judge  DoddtridgesM,  It  is  no  more  fit  Tor 
.a  Judge  to  decline  to  give  an  account  of  his 
doinus,  than  fur  a  Chrisiiau  of  his  faith.  God 
knoweth,  1  have  endeavoured  always  to  keep  a 
good  conscience;  for  a  troubled  one,  who  can 
bear?  The  kingdom  holds  nf  none  but  God, 
and  Judgments  d<i  not  puss  privately  in  cham- 
bers, bol  publicly  in  court,  where  every  one 
may  hear,  which  causeth  jude.ment  to  be  given 
with  maturity.  Your  lurdships  have  heard  the 
particulars  delivi^red  by  my  brethren,  how  that 
counsel  being  assigned  co  those  four  Gentle- 
men, in  the  latter  end  of  Michaelmas  Term  their 
cause  received  bearing ;  and  upon  consideration 
vf  the  Statutes  and  Records,  we  found  some  of 
ihem  to  be  according  to  the  good  old  law  of 
Magna  Charta  :  but  we  i bought,  that  they  did 
not  come  so  close  to  this  case,  as  that  bail 
should  be  thereupon  presently  granted.  My 
lords,  the  Habeas  Corpus  consists  of  three  parts, 
the  Writ,  the  Return  upon  the  Writ  or  sche- 
•  dule,3nd  the  Entry  or  Ru'e  reciting  the  Habeas 
Corpus;  and  the  Return,  together  with  the 
opinion  of  the  court,  either  a  '  remittitur,'  or 
.  <  traditur  in  balllum.'  In  this  case  a  remittitur 
wiis  granted,  which  we  did,  that  we  might  take 
better  advisement  upon  the  case,  and  upon  I  be 
retnittitur  (my  lords)  they  mi^ht  have  bad  a 
new  writ  the  next  day;  and  I  wish  they  had, 
because  it  may  be  they  had  seen  more,  and  we 
had  been  eased  of  a  great  labour.  And,  my 
lordfr,  when  the  Attorney,  upon  the  remittitur, 
pres&ed  an  entry,  we  all  straitly  charged  the 
clerk,  that  he  should  make  no  other  entry  than 
such  as  our  predecessors  had  usually  made  in 
like  cases :  for  the  difference  (my  lords)  betwixt 
*  remittitur'  and  '  remittitur  quosque,'  I  could 
never  yet  find  any.  I  have  now  sat  in  this 
court  htteen  years,  and  I  should  know  some- 
thing ;  surely,  if  I  had  gone  in  a  mill  so  long, 
some  dust  woidd  c^enve  to  my  cloaths.  I  am 
old,  and  liave  one  foot  in  the  grave,  therefore 
I  will  look  to  tbe  better  part,  as  near  as  I  can. 
But  '  omnia  habere  in  mcmoria,  et  in  nuUo 
-  '■  errare,  divinuin  potius  est  qunm  hmnanum.' 

L.  C.J.  sir  Aicholns  Uydr,  said,  Uc  should 
not  ^peak  with  confidence,  unless  he  inight 
stand  right  in  the  opinion  of  the  bonsf> ;  and 
protested  what  h6  spake  the  day  before,  was 
jiot  sa^i  by  him  with,  any  purpose  to  trench 
upon  tbe  pri^-ileges  of  this  house,  but  out  of 
that  respect  which  by  bis  place  he  thought  he 
owed  to  the  king.  He  said,  conctrniiig  the 
point  he  w:)s  to  speak  of,  that  he  would  not 
trouble  the  lords  with  things  formerly  repeated, 
wherein  he  concurred  wrih  his  brethren.  He 
said,  )f  it  were  true  the  king  migiit  not  commit, 
they  had  done  wrong  in  not  partly  delivering; 
for,  my  lords  (saith  tie),  these  Statutes  and  good 
laws  being  all  in  force,  tve  meant  not  to  trench 
npon  any  of  them;  most  of  them  lieing  com- 
mentaries upon  Magna  Ch^tii:  but  I  know 
not  aify  statute  that  gbetb  so  fuf^  that  the  king 


may  not  commit.  Therefore  justly  we  think, 
we  delivered  the  interpretation  thereof  to  that 
purpose :  for,  ;ny  lords,  lex  terra  is  not  to  be 
found  in  this  statute,  they  gave  me  no  example, 
neither  was  there  any  cause  shewed  in  the  re- 
turn. A  precedent  (my  lorHs)  that  hath  run  in 
a  storm,  doth  not  much  direct  us  in  point  of 
law,  and  records  are  the  best  cestimonic  s.  Those 
precedents  they  brougiit  being  read,  we  shewed 
them  wherein  they  ^yere  mistaken  ;  if  we  have 
erred,  *  erramus  cum  patribus,'  and  they  can 
shew  no  precedent,  but  tliat  our  predecessors 
have  done  as  we  have  done,  sometimes  bailing, 
sometimes  remitting,  sometimes  discharging. 
Vet  we  do  never  bad  any  committed  by  the 
king,  or  his  council,  till  his  pleasure  be  first 
known.  Thus  did  the  L.  C.  J.  Coke  in  Ray- 
tier's  ca5e.«  They  say,  this  would  have  been 
done  if  the  king  had  not  written  ;  but  why  then 
was  the  letter  read  and  published,  and  kept ; 
and  why  was  the  town-cierk  sent  carefaily  to 
enquire  (because  the  letter  so  directed)  whether 
these  men  offered  for  bad  were  Subsidy  men  ? 
The  letter  sheweth  also,  that  Beck  with  was 
committed  for  suspicion  of  being  acquainted 
%viili  the  Gunpowder-Treason;  but  no  proof 
being  produced,  the  king  left  him  to  be  bailed. 

The  Earl  of  Warwick's  •  Speech,  21  April 
1628. 

My  lords,  I  will  observe  something  oat  of 
the  law  wherein  this  liberty  of  the  Subject's 
person  is  founded,  and  some  things  out  of  pre^ 
cedents  which  have  been  alledged.  For  the 
law  of  Magna  Charta,  and  the  re^t  concerning 
these  points,  they  are .  acknowledged  by  all  to 
be  of  force ;  and  that  they  were  to  secure  the 
subjects  from  wrongful  imprisonment,  as  well, 
or  ruiher  more  concemiog  the  king,  than  the 
subject.  Why  then,  besides  the  Grand  Charter, 
and  those  six  other  acts  of  parhnment,  in  the 
\ery  point,  we  know  that  Magna  Charta  liath 
been  at  least  thirty  times  confirmed ;  9<»  that 
upon  die  matter  we  have  six  or  seven>and-thirty 
acts  of  parliament  to  confirm  this  Liberty,  a^ 
though  it  was  made  matter  of  derision  the  other 
day  in  tHis  house.  ' 

One  is  that  of  36  E.  3,  n.  9.  and  another  in 
the  same  year,  n.  QO.  not  printed,  but  yet  a» 
good  as  tliose  that  are ;  and  that  of  49  £.  S. 
cap.  3.  i»o  express  in  the  point,  especially  the 
Petition  of  Jie  Commons,  that  year;  which 
was  read  by  Mr.  Littleton  witli  the  king's  an* 
swer  so  fiill,  and  free  from  all  exception,  to 
whidi  I  refer  your  lordships,  that  I  know  not 
how  any  thing  in  the  world  can  be  more  plain. 
And  therefore,  if  in  parliament  ye  should  make 
any  doubt  of  that  which  is  so  fully  confirmed 
in  parliament,  and  in  a  case  so  clear  go  about 
by  new  glosses  to  alter,  the  old  and  good  law, 
we  shall  not  only  forsake  the  steps  of  our  an- 
cestors, who  in  cases  of  smalt  importance  would 
answer,  <  nolumus  mutare  leges  Anglis  ;'  but 
we  sliall  yield  up  and  betray  our  right  in  tbe 


♦  This  was  Robert  earl  of  Warwick,  after* 
wards  Admiral  for  the  Long-ParliaaceDt. 
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greatest  inheritance  the  subjects  of  England 
iiave,  and  that  is  the  laws  oF  England.  And 
truly  I  wonder  how  any  man  can  admit  of  such 
A  gloss  upon  the  plain  teit,  as  should  over- 
throw the  force  ot  the  law :  for  whereas  the 
law  of  Magna  Charts  is,  that  no  freeman  shall 
be  imprisoned  but  by  lawful  Judgment  of  his 
peers,  or  the  law  of  the  land ;  therefore  that 
tlie  king  bath  power ,to  commit  without  cause, 
is  a  sense  not  only  expressly  contrary  to  other 
acts  of  parhameift,  and  those  especially  for- 
inerly  cited,  but  against  common  sense.  For 
IVIr.  Atcornev  confesseth  this  law  concerns  the 
king ;  why  then,  where  tiie  law  saith  the  king 
shall  not  commit,  but  by  the  law  of  the  land, 
the  meaning  must  be,  as  Mr.  Attorney  would 
have  it,  that  the  king  must  not  commit  but  at 
his  own  pleasure.  And  shall  we  think  that  our 
ancestors  were  so  foohsh,  to  hazard  their  per- 
sons and  estates,  and  labour  so  much  to  get  a 
law,  and  to  have  it  thirty  times  confirmed,  that 
the  king  might  not  commit  his  subjects  but  at 
his  own  pleasure?  And  if  he  did  commit  any  of 
his  subjects  without  a  cause  shewn,,  then  lie 
roust  lie  during  pleasure,  than  which  nothing 
can- be  imagined  more  ridiculous,  and  contrary 
to  true  reason. 

For  the  Precedents,  I  observe,  that  there 
bath  been  many  shewn,  by  which  it  appeai-s  to 
me  evidently,  that  such  as  have  been  com- 
initted  by  the  king's  council,  they  have  been 
delivered  upon  Habeas  Corpus,  aild  that  con- 
stantly. It  is  true,  that  some  precedents  were 
brought  on  the  king's  part,  that  when  some  vf 
these  persons  desired  to  be  delivered  by  Habeas 
Corpus,  the  king,  or  his  council,  signified  his 
majesty's  pleasure  that  they  blmuld  be  deliver- 
ed, or  tlie  king's  attorney  hath  come  into  the 
court,  and  related  the  king's  command  :  but 
tliis  seems  to  make  for  the  subject ;  for  it  be- 
ing in  his  majesty's  power  to  dehver  them,  who 
by  his  special  command  were  imprisonerl,  may 
not  we  well  think,  that  his  majesty  would^ra- 
llier  at  that  time  have  stayed  their  deliverance 
by  law,  than  furthered  it  with  his  letters;  and 
made  the  prisoners  rather  beholden  to  him  for 
ids  grace  and  mercy,  than  to  the  iudges  for 
justice,  had  not  his  majesty, known  that  at  that 
time  they  ought  to  nave  been  delivered  by 
law  ?  I  think  no  roan  would  imagine  a  wise 
king  would  have  sudered  his  grace  and  prero- 
gative, if  any  such  prerogative  were,  to  be  so 
continually  questioned;  and  his  majesty  and 
bis  council  so  far  from  commanding  the  jiidues 
uot  to  proceed  to  deliver  the  prisoner  by  them 
committed,  without  cause  shewn,  as  that  on 
the  other  side,  which  is  all  the  force  of  these 
precedents,  the  king  and  tlic  council  i»igni6ed 
10  the  Judges,  that  they  should  proceed  to  de- 
liver the  ptu-ties.  Certainly  if  the  king  l^iad 
challenged  any  such  prerogative,  tlrat  a  person 
icomraitted,  without  any  cause  shewn,  ought  not 
to  be  delivered  by  the  Judges  without  his  con- 
sent, it  would  liave  appeared,  by  one  precetlent 
4jr  other  amongst  all  that  have  been  produced, 
that  his  majesty  would  have  made  some  claim 
10  such  a  prerogative.    But  it  appears  to  the 


contrary,  that,  in  many  of  these  cases,  the  kin<; 
>or  his  council  did  never  interpose;  and  where 
they  did,  it  was  always  in  athrmation  and  en- 
couragement to  that  court  to  p^roceed.  And 
besides,  the  wiiting  of  letters  from  hih  majesty 
to  the  judges  to  do  ju>tice  to  his  majesty's  sub- 
jects, may  with  as  good  reason  be  intt  rpreied,  • 
that  without  those  letters  they  might  not  do 
justice:  also  the  king  signified  his  willingness, 
that  such  and  such  persons,  which  were  com- 
mitted by  him,  should  be  delivered;  therefore 
they  could  uot  be  delivered  without  it,  which 
is  a  strange  i*eason.  So  that  finding  tlie  laws 
so  full,  so  many,  and  so  plain  in  the  point,  and 
finding,  that  whenever  any  were  con.mitted, 
without  cause  shewn,  and  brought  their  Habeas 
Corpus,  they  were  delivered,  and  no  command 
ever  ^iven  to  the  contrary,  or  claim  made  on 
the  king's  part  to  any  such  prerogative  :  I  may 
safely  conclude,  as  toe  huu&e  of  Cftmmons  hitvc 
done ;  and  if  any  one  precedent  or  two  of  late 
can  be  shewn,  that  the  judges  have  not  deli- 
vered the  prisoners  ^o  committed,  I  think  it  is 
their  fault,  and  to  be  inquired  of.  But  con- 
trary, jt  seems  to  me  to  he  an  undoubted  Li- 
berty of  the  Subject,  that  if  he  be  committed 
without  cause,  or  without  cau!>e  shewn,  yet  he 
may  have  some  speedy  course  to  bring  himself 
to  trial,  either  to  justify  his  own  innocency,  or 
to  receive  punishment  according  tohisfiiult: 
for  God  fornid,  that  an  innocenr  man,  by  the 
laws  of  England,  should  be  put  in  worse  cuse 
tliau  the  most  grievous  mnlelactors  are ;  which 
must  needs  be,  if  this  sliuuld  be,  thut  if  a  causa 
be  shewed,  he  may  have  his  trial ;  but  if  none, 
he  must  lie  anri  pme  in  prison  during  ple.'tsure. 
Mr.  Serjeant  Ashley,  the  other  day,  told  your 
lordships  of  the  emblem  of  a  king,  but  by  his 
leave  made  wrong  use  of  it.  Fur  a  king  bears 
in  one  hand  the  globe,  and  in  the  other  the 
golden  scepter,  the  types  of  st)vereignty  and 
mercy,  but  the  sword  of  justice  is  e\er  carried 
before  him  by  a  minister  of  justice;  which 
shews,  subjects  may  have  their  remedies  fur 
injustice  done^  and  appeals  to  hi^iher  powers: 
for  the  laws  of  England  are  so  fHVourable  to 
their  princes,  as  they  can  do  no  injustice.  / 

Therefore  1  will  conclude,  as  all  disputes  1 
hold  do,  *  Magna  est  Veritas  et  pnevalehit ;  so 
I  make  no  doubt,  we  living  under  so  good  a 
prince  as  we  do,  when  this  is  represeu-ed  unto 
him,  he  will  answer  us,  *  Magna  est  Charta  et 
*  pnevalebit.' 

From  this  time  to  the  Q5th  of  the  same 
month,  the  House  of  Commons  in  a  Grand 
Committee  spent  most  of  their  time  in  debate 
about  Miurtial  Lawr,  and  part  thereof  in  giving 
the  lords  a|meeting  at  two  conferences,  con- 
cerning thCT*  resolv«»s,.in  order  »o  a  Petition  of 
Right,  transmitted  by  the  commons  to  their 
lordships. 

Friday,  25th  of  April,  1628. 
The  Lords  had  a  Conference  with  the  Com- 
mons, where  the  L'nd  Archbishop  of  Can- 
terbury, (Dr.  George  Abbot)  spake  as  fol- 
lows : ' 
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zance  of  the  common  law  concerning  the  li- 
berties of  the  Subject,  hismBJesty  would  pro- 
ceed according  to  the  cummon-law  of  this  landy 
and  according  to  the  laws  established  in  the 
kingdom,  and  in  no  other  manner  or  wisp. 

5.  "  As  touching  his  miyest^'s  royal  Prero- 
gative, iiitriniical  to  his  sovereignity,  and  in- 
trusted him  withal  from  God,  '  ad  communem 
'  totius  populi  salutem,  et  non  ad  destructionem ;' 
bis  majesty  would  resolve  not  to  use  or  divert 
the  same,  to  the  prejudice  of  any  of  his  loyal 
people,  in  the  propriety  of  thejr  go»ds,  or 
liberty  of  their  persons ;  and  in  case,  for 
the  security  of  his  majesty's  royal  person, 
tlie  common  safety  of  his  people,  or  the 
peaceable  eovernmcnt  of  this  kmgdom,  his 
majesty  shaS  find  just  cause  for  reason  of  state 
to  imprison  or  restrain  any  man's  person,  bis 
majesty  would  graciously  declare,  1  hat  within 
a  convenient  time  he  shall,  and  will  express  the 
cause  of  the  commitment  or  restraint,,  either 
general  or  special ;  and  upon  a  cause  so  ex- 
pressed will  leave  him  immediately  to  be  tried 
according  to  the  common  justice  of  tbe  king- 
dom/' 

After  the  reading  of  the  Propositions,  the  Arch- 
bishop said :  . 

This  is  but  a  model  to  be  added  nnto,  altered, 
or  diminished,  as  in  your  reasons  and  wisdoms 
ye  shall  think  fit,  after  ye  have  communicated 
the  same  to  the  rest  of  the  members  of  the 
house. 

To  this  Speech,  Sir  D|7I>let  Diggs,  it  being  at 
a  Free  Conference  in  behalf  of  the  Com- 
mons, made  this  Rej^ly; 

My  lords ;  it  hath  pleased  Almighty  God 
many  ways  to  bless  the  knights,  citiaeas  and 
burgesses,  now  assembled  in  parliament,  with 
great  comfort,  and  strong  hopes,  that  this  will 
prove  as  happy  a  parliament  as  ever  was  in 
England.  And  in  their  consultations  for  the 
service  of  his  majesty,  and  the  safety  of  this 
k'ngdom,  our  special  comfort  and  strong  hopes 
have  risen  from  the  continued  good  respect, 
which  your  lordships  so  nobly  have  been  pleased 
to  bhew  unto  them ;  particularly  at  this  present, 
in  your  so  honourable  profession  to  agree  with 
them  in  general,  in  desiring  to  maintain  and 
support  the  fundamental  laws  and  liberties 
of  England. 

The  commons  have  commanded  me  in  like 
sort,  to  assure  your  lordships  tliey  have  been, 
are,  and  will  be,  as  ready  to  propugn  the  just 
Prerogative  of  his  majesty,  of  which  ill  all  their 
Arguments,  Searches  of  Reconls,  and  Uesolu- 
tions,  they  have  been  most  careful,  according 
to  that  wtiich  formerly  was,  and  now  again  is, 
protested  by  them. 

Another  noble  argument  of  your  honourable 
disposition  towards  them  is  expressed  in  this. 
That  you  are  pleased  to  expect  no  present  an- 
swer from  them,  who  are  (as  your  lordships  in 
your  great  wisdoms,  they  doubt  not,  have  con- 
sidered) a  great  body,  tfaiat  must  advise  upon  all 
ne.w  PropositipDs,  and  resolve  upon  them  be- 


Gentlemen  of  the  House  of  Commons;  The 
service  of  the  king  and  safety  of  the  kingdom 
do  call  on  us,  my  lords,  to  give  all  convenient 
expedition,  to  dispatch  some  of  these  great  and 
weighty  businesses  before  us.  ■  For  the  better 
effecting  whereof,  my  lords  have  tliought  6t  to 
let  you  know,  that  tliey  do  in  general  agree 
with  you,  and  doubt  nut,  but  you  will  agree 
with  us,  to  the  best  of  your  power,  to  maintain 
and  support  the  fuodauiental  laws  of  the  kint;- 
dom,  and  the  fundamental  Liberties  of  the 
Sul>ject :  for  the  particulars  which  may  liere- 
after  fall  in  debate,  ^i^  have  given  me  in 
,  charge  to  let  you  know.  That  what  hath  been* 

£  resented  by  you  unto  their  lordships,  they 
five  laid  nothing  of  it  by,  they  are  not  out  of 
love  with  any  tlung  that  you  have  tendered 
unto  them ;  uiey  have  voted  nothing,  neither 
are  they  in  love  with  any  thing  proceeding  from 
themselves :  for  that  which  we  shall  say  and 
propose  unto  you,  is  out  of  an  intendment  to 
mvite  you  to  »  mutual  and  free  conference, 
that  you  with  confidence  may  come  to  us,  and 
we  with  confidence  may  speak  with  you ;  so 
that,  we  may  come  to  a  conclusion  of  those 
things,  which  we  both  unanimously  desire.  We 
have  resolved  of  nothing,  designed  or  deter- 
mined nothing,  but  desire  to  take  you  with  us, 
praying  help  from  you  as  voii  have  done  from 
us. — My  lords  have  thought  of  some  Proposi- 
tions, which  they  have  ordered  to  be  read  here, 
and  then  left  with  you  in  writing,  that  if  it  seem 
good  to  you,  we  may  uniformly  concur  for  the 
substance ;  and  if  you  differ,  that  you  would 
be  pleased  to  put  out,  add,  alter,  or  diminish, 
as  you  shall  think  fit,  that  so  we  may  come  the 
better  to  the  end  that  we  do  both  go  desirously 
.  embrace. 

Then  the   five  Propositions  following  were 
read  by  the  Clerk  of  the  Upper  House. 

1.  *<  That  his  majesty  would  be  pleased  gra- 
ciously to  declare.  That  the  good  old  law  called 
Magna  Charta^  and  the  six  statute's  conceived 
to  be  declarations  and  explanations  of  that 
law,  do  still  stand  in  force  to  ail  intents  and 
purpose*!. 

«.  "  That  his  majesty  would  be  pleased  gra- 
ciously to  declare,  That  according  to  AJagna 
Chart  a,  and  the  statutes  afore-named,  as 
abo  according  to  the  most  anrient  customs  and 
laws  of  this  land,  every  free  subject  of  this 
realm  hath  a  fundaniental  Propriety  in  his  Goods, 
and  a  fundamental  Liberty  of  his  i\r!»on. 

3.  "  That  his  majesty  would  be  graciously 
pleased  to  declare,  That  it  is  his  royal  pleasure 
to  ratify  and  confirm  unto  all  and  every  his 
loyal  and  faithful  subjects,  oil  their  ancient, 
several,  just  Liberties,  Privileges,  and  Rights,  in 
as  ample  and  beneficial  manner,  to  all  intents 
and  purposes,  as  their  ancestors  did  enjoy  the 
same,  under  the  government  of  the  best  of  liis 
most  noble  progenitors. 

4.  **  That  his  majesty  would  be  pleased  gra- 
ciously to  declare,  for  the  good  content  of  his 
loyal  subjects,  and  for  the  securing  tlicm  from 
iiiture  fear^  That  in  all  cases  within  the  cogni- 
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fore  tfiey  can  give  answer,  according  to  the 
aocieat  onkr  of  their  house.  But  it  is  manifest 
io  general,  God  be  thank^  fbr  it,  there  is  a 
great  coDciirreoce  of  affection  to  the  same  end 
ia  botli  hooses,  and  sucli  good  harmony,  that  I 
entreat  joor  lordships  leave  to  borrow  a  com- 
parison iirom  nature,^ or  natural  philosophy: 
As  two  iates  well  strung  and  toned  brought  to- 
gether, if  one  be  played  on,  ItttU  straws  and 
sticks  will  siir  upon  the  other,  though  it  lie  still; 
SI  fhoi^h  we  have  no  power  to  reply,  yet  tliese 
things  said  and  propounded  cannot  but  work  in 
oar  bearts,  and  we  will  faithfully  report  these 
passages  to  our  house,  from  whence  in  due  time 
(welMpe)your  lordships  shall  receive  a  con- 
tentful 


Mr.  Selden's  Speech,  about  the  five  Proposi- 
tioos  sent  from  the  Lords  to  the  House  of 
Coomiuns,  April  26,  1628. 

Our  debate  is  now,  now  we  like  of  the  Pro- 
positbns.  Ours  were  resolutions  of  law,  and 
no  man  can  make  questioh  of  them.  And  as 
ire  axe  constant,  so  I  hope  they  of  other  places 
that  have  weit^hed  them,  are  6t  the  same  mind 
with  us.  Bat  now  their  lordships  laying  them 
by,  propound  what  they  would  have  to  be  law. 
As  they  may  speak  to  what  comes  from  us,  so 
may  wa  to  what  comes  from  them,  and  they  did 
invite  us  thereto.  I  think  there  is  not  one  of 
the  fire  fit  to  be  desired  and  ^ed.  The  first 
t^ree  are  not  fit,  for  there  is  no  use  of  them  in 
these  great  questions.  The  fourth  we,  have 
already,  and  the  fifth  is  not  fit  to  be  had  at  all. 
The  first  is,  to  declare  that  Magna  Charta  and 
the  six  statutes,  conceived  to  be  declarations 
sad  explanations  of  that  law,  do  still  stand  in 
force  to  all  intents  and  purposes.  Consider 
what  it  is  we  ask :  Who  doubts  whether  they 
stand  iu  fierce  or  no  ?  Indeed  some  have  pub- 
lished that  Magna  Charta  is  but  a  charter  and 
no  Jaw.  But  it  is  an  act  of  parliament ;  and 
1^  men  speak  what  they  will,  that  was  tlie 
feshion  of  statutes  till  printing  came  in.  The 
statutes  were  sent  down  in  the  king's  name. to 
be  proclaimed,  and  he  prefixed  his  name,  and 
this  was  till  about  Hen.  6.  Also  the  body  of 
Magna  Charta  is,  that  it  is  consented  to  by 
all  the  earls,  &c.  and  fbr  the  assent  there 
was  a  fifteenth  granted,  and  clearly  tha.t 
cannot  be  without  an  act  of  parliament:  and 
10  constant  it  is,  that  all  else  in  it  is  to  this 
day  put  io  ezecntion.  In  former  parliaments, 
by  tniity  at  least,  it  was  comfirmed,  but  it 
was  not  of  neoessity,  and  yet  they  are  surer 
d&n  tha  declaration  you  will  now  add.  For 
the  second,  that  his  majesty  will  declare  that 
every solject  hath. a  Propriety  in  his  goods, 
and  liberty  of  his  person ;  they  that  drew  this^ 
aiight  mean  somewhat  more  than  I  understand : 
I  know  not  what  we  gain.  Who  doubts  of  our 
propriety !  I  never  beard  it  dented,  but  in  the 
pulpit,  which  is  of  no  weight.  For  the  third, 
that  his  majesty  will  confinn  all  just  Uberties; 
Booe  can  tell  what  this  will  produce.  It  is  not 
fit  we  trouble  his  majesty  with  it.  The  fourth 
is  not  &t  to  be  asked)  That  in  all  cases  within 


the  cognisance  of  the  Common  Law  concern- 
ing the  Liberties  of  bis  subjects,  his  nmjesty 
would  proceed  according  to  the  Common  Law. 
I  conceive  his  majesty  never  proceeded  hut  ac-, 
cording  to  law.  It  may  be  there  were  commit- 
ments, yet  the  courts  of  justice  were  open  for 
the  parties  to  seek  justice.  And  if  any  thing 
be  done  against  the  law,  there,  it  is  the  lault  of 
them  that  sit  there.  So  we  shall  take  it.  But  yet 
his  majesty  hath  done  nothing  against  the  law. 
For  the  fi&h,  it  is  not  fit  to  1^  had,  and  there- 
fore not  fit  to  be  asked.  If  we  a^k  it  parlia- 
mentarily,  we  shall  have  a  law  to  that  sense, 
and  so  we  shall  destroy  our  fundamental  liher<» 
ties,  which  we  have  already  resolved.  Now  a 
'  convenient  time'  must  be  set  down.  In 
former  times  there  was  no  need  of  such  inno- 
vations ;  for  such  law  of  state,  in  a  '  conve- 
nient time'  every  man  was  to  be  delivered  by 
law.  If  they  were  so  wise  then  to  hold  it 
needless,  why  is  i^  now  necessary }  And  fur 
' convenient  time ;'  what  is  convenient  time? 
Who  shall  judge  of  it  hut  the  Judges  ?  And 
so  they  now  sliall  have  the  po^er  of  the  lords, 
and  ol  tiie  council.  Also  now  we  desire  in 
some  cases  tlie  prerogative,  &c.  I  would  fain 
see  if  any  person  may  not  hecommitted  at  plea- 
sure by  this  clause,  and  no  man  is  exempted. 
At  this  little  gap  every  man's  liberty  may  in 
lime  go  out. 

*The  Commons  were  not  sntisfied  with  these 
Propositions,  which  were  conceived  to  choak 
the  Petition  of  Right,  then  under  consideration, 
but  demurred  upon  them. 

Monday,  28  April.  The  Loan  Keeper  spake 
to  both  Houses  of  Parliament  by  the  Kiiig> 
Command,  who  was  then  present. 

My  Lords,  and  ye  the  knights,  citizens,  and 
burgesses  of  the  House  of  Commons,  ye  cannot 
but  remember  the  great  and  important  affairs, 
concerning  the  safety  both  of  State  and  Reli- 
gion, declared  first  from  his  mnjesty's  own 
mouth,  to  ba  the  causes  of  the  assembhng  of 
this  parliament ;  the  sense  whereof,  as  it  doth 
daily  increase  with  iiis  majesty,  so  it  ought  to 
do,  and  his  majesty  doubts  not  but  it  doth  so 
with  you,  since  the  danger  increaseth  every 
day,  both  by  effluxion  of  time,  and  preparations' 
of  the  enemy. 

Yet  bis  majesty  doth  well  w^gh,  that  this 
expence  of  time  hath  been  occasioned  by  the 
Debate  which  hath  arisen  in  both  houses  touch- 
ing the  Liberty  of  the  Subject ;  in  which,  as 
his  majesty  takes  in  good  part  the  purpose  and 
intent  of  the  houses,60  clearly  and  frequently  pro- 
fessed, thai  they  would  not  diminisii  or  blemish 
his  royal  and  just  prerogative,  so  he  presumes, 
that  ye  will  all  confess  it  a  point  of  extraordinary 
grace  and  justice  in  him,  to  sufifer  it  to  rest  so 
long  in  dispute  witliout  interruption. ,  But  now 
bis  majesty  considering  the  length  of  time  which 
it  hath  already  taken,  and  fearing  nothing  so 
much  as  any  Aiture  loss  qf  that,  whereof  every 
hour  and  minute  is  so  precious :  and  foreseeing 
that  the  ordinary  way  of  debate,  though  never 
•0  carefully  husbanded,  must,  in  reganl  of  the 
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form  of  both  houses,  necessarily  take  more 
time  than  the  affairs  of  Christendom  can  pei^ 
xnit ;  bis  majesty,  out  of  his  great  princely  care, 
hath  thought  of  tliis  expedient  to  shorten  tlie 
business,  by  declaring  the  clearness  of  his  own 
heart  and  intention  :  and  therefore  hath  com- 
manded me  to  let  vour  know,  <  That  he  holdeth 

*  the  Statute  of  Magna  Charta,  and  the  other 

*  six  Statutes   insisted  upon  for  the  Subject's 

*  Liberty,  to  be  all  in  force,  and  assures  you, 

*  that  he  will  maintain  all  his  Subjects  in  the 

*  just  Freedom  of  their  Persons,  and  Safety  of 

*  their  Estates:  and  that  he  will  govern  accord- 
^  ing  to  the  laws  and  statutes  of  this  realm; 

*  and  that  ye  shall  find  as  much  Security  in  his 

*  majesty's  royal  word  and  promise,  as  in  the 

*  strength  of  any  law  ye  can  make ;  so  that 

*  hereafter  ye  shall  never  have  cause  to  com- 

*  plain.'    I'he 


ki 


conclusion  is,  That  his  majesty 
i-ayeth  God,  who  hath  hitherto  blessed  this 
ingdom,  and  put  into  his  heart  to  come  to  you 
this  day,  to  make  the  success  thereof  happy, 
both  to  king  and  people :  and  therefore  he  de- 
sires, ttiat  no  doubt  or  distrust  may  possess  any 
man,  but  that  ye  will  all  proceed  speedily  and 
unanimously  to  the  business. 

The  Commons  being  returned  from  the  lords 
house,  Mr.  Secretary  Cook  persuaded  them  to 
comply  with  the  kin^. 

His  majesty,  said  he,  puts  us  in  mind  of  the 
great  important  affairs  of  the  state,  and  of  his 
sense  thereof,  that  by  effluxion  of  time  in- 
creftseth  in  him,  and  he  doubts  not  but  that 
it  doth  increase  in  us.  Ye  see  his  majesty's 
inoderatiou  in  the  interpretation  of  all  our  ac- 
tions; he  saith,  that  he  oupes  we  have  the  same 
sense  he  hath,  he  is  pleased  te  consider  of  tiie, 
occasion  of  expence  of  time  that  grew  from  the 
Debates  in  both  houses.  We  see  how  indul- 
gent he  is,  that  however  the  affairs  of  Christen- 
dom are  great,  yet  be  omits  not  this,  nay,  he 
cakes  in  good  part  our  Proceed  nigs  and  our 
Declarations,  that  we  will  not  impeach  the 
Prerogative :  aljso  bis  majesty  presumes,  that 
we  will  confess,  that  he  hath  used  extraordi- 
nary grace,  in  that  he  hath  endured  dispute 
80  long,  he  acknowledgeth  it  justice  to  stand 
OS  we  have  done. 

Further  out  of  a  princely  rare  of  the  public, 
he  is  careful  no  more  time  be  lost ;  and  be- 
cause he  sees  some  extraordinary  course  to  be 
taken  to  satisfy  us,  he  observes,  that  in  the 
form  of  the  debate,  such  length  is  required  as 
the  nature  of  the  business  will  not  endure.  It 
is  to  be  presumed,  that  his  government  will  be 
according  to  the  law :  we  cannot  but  remember 
what  his  father  said,  '  lie  it  no  king,  but  a  ty- 
*  ranc«  that  governs  not  by  law  :'  but  this  king- 
dom is  to  be  governed  by  the  Common  Law, 
and  his  majesty  assures  us  so  much ;  the  inter- 

? relation  is  leit  to  the  Judges,  and  to  his  great 
!ouncil,  and  all  is  to  be  regulated  by  the  com- 
mon law.  I  mean  not  Magna  Charta  only,  for 
that  Magna  Charta  was  part  of  the  common 
law,  and  the  ancient  law  of  tliis  kingdom ;  all 
our  difference  is  in  the  iqiplication  of  this  law, 
and  how  this  law^  with  difference,  is  derived 


into  every  court.  I  conceive  there  are  tcro 
rules,  tlie'one  of  brass,*  that  is  rigid,  And  will 
not  bend,  and  that  is  the  law  of  the  KingV 
Bench,  this  law  will  not  bend ;  and  when  it 
lights  on  subjects  fitting,  if  it  do  not  bend,  it  is 
unjust ;  and  there  comes  in  the  Law  of  Chan- 
cery and  equity :  this  is'  application  of  law  in 
private  men's  causes,  when  it  comes  to  mtum 
et  tuum.  And  thus  the  general  government  of 
cases,  with  relation  to  the  common  state  of  the 
kingdom,  is  froiii  the  Council-board,  and  ifiere 
tliey  are  to  vary  from  the  law  of  the  kingdom  ; 
suppose  it  be  in  time  of  dearth,  propriety  of 
goods  may  in  that  time  be  forced,  and  be 
brought  to  the  market :  we  saw  the  experience 
of  it  in  coals  in  London,  and  the  Council- Board 
caused  them  to  be  brought  forth  and  sold.  In 
a  time  of  Pestilence  men  may  be  restrained  : 
if  a  schism  be  like  to  grow  in  a  Church,  the 
State  will  enquire  after  tlic  favourers  of  it: 
if  there  be  fear  of  an  Invasion,  and  it  be  en- 
couraged by  hope  of  a  party  among  us,  it  is  in 
the  power  of  the  government  to  restrain  raeii 
to  their  houses. 

In  the  composure  of  these  tilings,  there  ia 
mat  difference:  what  differences  hai-e  been 
between  the  courts  of  Clmncery  and  Kiog*s- 
Bench }  It  is  hard  to  put  true  difference  be- 
tween the  king's  Prerogative  and  our  Liberties. 
His  majesty  saw  expence  of  time  would  be 
prejudicial ;  it  pleased  God  to  move  bis  ma- 
jesty by  a  divine  band  to  shew  us  a  way  to 
clear  all  our  difficulties,  let  us  attend  to  ail 
the  parts  of  it ;  there  be  five  degrees,  aud  there 
is  more  assurance  than  we  could  have  by  any 
law  whatsoever,  Ilis  majesty  declares,  that 
Magna  Charta  and  the  other  Statutes  are  in 
force  :  this  is  not  the  first  time  that  the  Liberty 
of  the  Subject  was  infringed,  or  was  in  debate 
and  confirmed ;  all  times  thought  it  safe,  tint 
when  they  came  to  a  negative  of  power,  it  was 
hard  to  keep  government  and  libeity  together: 
but  his  majesty  stopped  nut  there  ;  but  accord- 
ing to  the  sense  of  these  laws,  tliat  he  will  go^nern 
his  subjects  in  their  just  Liberties,  he  assures 
us  our  liberties  are  just,  they  are  not  of  grace, 
but  of  right ;  nay,  he  assures  us,  he  will  govent 
us  according  to  the  laws  of  the  realm,  and  that 
we  shall  find  as  much  security  iu  his  majesty's 
promise,  as  in  any  law  we  can  make,  aud  what- 
soever law  we  shall  make,  it  must  come  to  his 
majesty's  allowance;  and  if  his  majesty  find 
cause  in  his  government,  he  may  not.{]ut  life  to 
it:  we  daily  see  all  laws  are  broken,  and  all 
laws  will  be  broke  for  the  public  ppnd,  and  iJie 
king  may  pardon  all  offenders ;  his  majesty  did 
see,  that  the  best  way  to  settle  all  at  aoity,  ia 
to  express  his  own  heart :  the  king's  heart  is 
the  best  guider  of  his  own  promise,  his  promise 
ii^bound  witli  his  own  heart.  What  prince  can 
express  more  care  and  wisdom? 

Lastly,  be  saith,  l^hat  hereafter  ye  shall  never 
have  the  like  cause  to  complain  :  may  we  not 
think  the  Breach  is  made  up  ?  Is  not  hia  ma- 
jestv  engaged  in  his  royal  word.'  Tlie  conclusion 
is  full  of  weight :  and  he  prays  God,  that  as 
God  bathblesied  thb  kiugdoia,  and  put  it  iatn 
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his  bfart  to  come  amongst  ns,  so  to  make  this 
dny  successfui.  *  The  wrath  of  a  king  is  like  the 
'  roilring  of  a  lion/  and  all  laws^witli  his  wrath 
are  to  no  effect ;  but  *  the  king^  favour  19  like 

*  the  dew  upon  the  grass/  there  uU  will  prosper ; 
aiifl  God  made  the  instruments  to  unite  oil 
hearts.  His  mnjesty  having  thus  discharged 
himself,  he  prays  us  to  proceed  to  the  business 
that  80  much  coucerns  him.  As  his  majesty 
hftth  now  shewed  himself  the  best  of  kings,  let 
us  acknowledge  his  ranjesty's  goodness,  and  re- 
tarn  to  that  Union  which  we  all  desire. 

But  this  motion  was  not  received  with  gene- 
ral acceptation ;  and  * 

Sir  Benjamin  Hudyard  replied  to  it : 

*  We  are  now  upon  a  great  Business,  and  the 
manner  of  bandliug  it  may  be  as  great  as  the 
business  itself.  I  need  not  tell  you,  that  Li- 
berty is  a  precious  thing,  for  every  mun  may 
set  his  own  price  upon  it,  and  he  that  doth  nut 
value  it  deserves  to  be  valued  accordingly. 
For  my  own  part,  I  am  clear  without 'scruple, 
that  what  we  have  resolved,  is  according  to  the 
law ;  and  if  any  judj^e  in  Eugland  were  of  a 
conti-ary  opinion,  I  am  sure  we  should  have 
beard  of  him  ere  now.  Without  all  question, 
the  very  point,  scope,  and  drift  of  Magna  Cbarta 
Was,  to  reduce  the  regal  to  a  legal  power,  in 
matter  of  Imprifionment,  or  else  it  had  not 
been  worthy  so  much  contending  for. 

But  there  have  been  Precedents  bVooght  to 
prove  the  practice  and  interpretation  of  the 
law.  I  confers  I  have  heard  many  Precedents 
of  utility  and  respect,  but  lione  at  all  of  truth, 
or  of  law  :  certainly  there  is  no  court  of  justice 
in  Eiif^land,  that  will  discharge  a  prisoner  com- 
mitted by  the  king,  re»e  inconiuUoy  without 
sicquainting  tlieking;  yet  this  good  manners 
was  never  made,  or  mentioned  as  a  legal  part 
of  the  delivery. 

It  is  objected,  That  the  king  ought  to  hare  a 
trust  left  and  deposited  in  him :  God  forbid  but 
lie  should  :  and  I  say,  that  it  is  impossible  to 
take  it  from  him,  for  it  lies  not  in  the  wit  of 
man  to  devise  such  a  law  as  should  be  able  to 
comprehend  all  particulars,  all  accidents,  but 
that  extraordinary  cases  must  happen,  which, 
when  tliey  come,  if  tliey  be  disposed  of  for  the 
common  good,  there  will  be  no  law  against 
them,  yet  must  the  law  be  general,  for  other- 
wise admissions  and  exceptions  will  fret,  and 
eat  out  the  law.  to  nothing.  God  himself  has 
constituted  a  general  law  of  nature,  to  govern 
the  ordinary  course  of  things,  he  hath  made  no 
law  for  miracles ;  yet  there  is  this  observation 
of  them,  that  they  are  rather  *  praeter  naturam,' 
4han '  contra  naruram,'  and  always  *  propter  bo- 

*  nos  fines;*  for  king's  Prerogatives,  are  rather 
besides  the  law,  than  against  it ;  and  when  they 
are  directed  to  right  ends  for  the  public  good, 
they  are  not  only  concurrins  laws,  but  even 
laws  in  singularity  and  excellency. 

But  to  come  nearer,  Mr.  Speaker,  let  us 
consider  where  we  are  now,  what  steps  we  have 
gone  and  gained ;  the  king's  learned  Couoael 


have  acknowledged  all  the  laws  to  be  still  in 
force:  the  Judges  have  not  allowed  any  jud|^- 
ment  against  these  laws :  the  Lords  also  havr 
confessed,  that  the  laws  are  in  full  strength ; 
they  have  further  retained  oQr  llesulutiuns  en* 
tire,  and  without  prejudice. 

All  this  hitherto  i^  for  our  advantage ;  but 
above  all,  his  majc<sty  has  this  day,  himself  being 
publicly  present,  declared  by  the  mouth  of  the 
Lord-Keeper,  before  both  the  houses,  That 
Ma^na  Charta,  and  the  other  six  Statutes,  are 
still  in  force ;  that  he  will  maintain  his  subjects 
in  the  Dberties  of  their  Persons,  and  Proper- 
ties of  their  Goods  :  that  he  will  govern  them 
according  to  the  Laws  uf  the  kingdom :  this  is 
a  solemn  and  binding  satisfaction,  expressing 
his  gracious  readiness  to  comply  with  his  people 
in  all  their  reasonable  and  just  desires.  The 
king  is  a  good  man,  and  it  is  no  diminution  to 
a  king  to  be  called  so ;  for  whosoever  is  a  good 
man,  shall  be  greater  than  a  king  that  is  not 
so.  "Rie  king  certainly  is  very  tender  of  bis 
present  honour,  and  of  hi^  fame  hereafter :  he 
will  think  it  hard  to  have  a  worse  mark  set 
upon  his  government  than  upon  any  of  his  an- 
cestors, by  extraordinary  restraints:  his  ma* 
jesty  hath  already  intimated  unto  us  by  a  mes- 
sage, That  he  doth  willingly  give  way  to  have 
the  abuse  of  power  reformed.  By  which  T  do 
verily  believe,  that  he  doth  very  well  under- 
stand what  a  miserable  power  it  js,  which  hath 
produced  so  much  weakness  to  himself,  and  to 
the  kingdom;  and  it  is  our  happiness,  that  he  is 
so  ready  to  riklress  it. 

For  my  own  part,  I  shall  be  very  glad  to  see 
that  ^ood  old  decrepid  law  of  Mugna  Charta^ 
which  hath  been  kept  so  long,  and  lain  bed-rid 
as  it  were;"l  shall  be  glad  to  see  it  walk  abroad 
again  with  new  vigour  and  lustre,  attended  and 
followed  with  the  other  sbt  Statutes :  question- 
less it  will  be  a  great  heartening  to  all  the  peo- 
ple. I  doubt  not,  but  upon  a  debating  Con- 
ference with  the  Lords,  wf  shall  happily  fall 
upon  a  fair  and  fit  accommodation,  concerning 
the  Liberty  of  our  Persons  and  Propriety  of  our 
Goods.  1  hope  we  may  have  a  Bill,  to  agrcQ 
in  the  point,  against  imprisonment  for  Loans 
or  Privy-Seals.  As  for  intrinsical  power  and 
reason  of  state,  they  are  matters  in  the  clouds, 
where  I  desire  we  may  leave  them,  and  not 
meddle  with  them  at  all:  lest  by  the  way  of 
admittance,  we  may  lose  somewhat  of  that 
which  is  our  own  already.  Yet  this  by  the 
way  I  will  say  of  Reason  of  State,  That,  m  the 
latitude  by  wbich  it  is  used,  it  hnth  eaten  out 
almost,  not  only  Lite  laws,  but  all  the  religion 
of  Christendom. 

Now,  Mr.  Speaker,  I  will  only  remember  you 
of  one  precept,  and  that  of  ttie  wisest  man; 
'  Be  not  oi'er  viise,  be  not  over  just :'  and  he 
gives  this  reason,  '  for  why  wilt  thou  be  deso- 
late r — Sir,  if  justice  and  wisdom  may  be 
stretched  to  desolation,  let  us  thereby  learn, 
that  moderation  is  tiie  virtue  of  virtues,  and  the 
wisdom  of  wisdoms.  Let  it  be  our  master- piece 
so  to  carry  our  business,  that  we  may  keep  par« 
liaments  qu  foot :   fur  as  long  aa  they  or^  fre- 
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rot.  clans,  mem.  15. '  Les  comens  prion t  loa 

<  divers  fuer'  prise  et  iro prison  per  accvMMnent 
'  de  persons  malevolent  loa  ne  nier*  indict  ace' 

<  al  ley  del  terre,  iis  priont  qae  iis  que  sont 
'  prise  sans  indictment  veignont  en  Chancery, 
'  et  que  droit  serra  fait.      £t  n)y  \'ult  que  nul 

*  serra  prise'  But  this  is  not  in  the  Parliament 
Roll  5  £d.  S,  c.  9.  14  £d.  3,  c.  1,  <  that  there 
'  shall  be  no  aid  nor  charge  but  by  Parliament.' 
25  £d.  3,  c.  4.  '  None  shall  be  at'uched  by  pc- 

*  tiiion  without  prcbentmentjOr  an  original  writ.' 
25  Kd.  3,  no.  16.  *  Item,  priont  les  comens 
'  que  les  loans  soient  release,  et  null  serra  com- 
'  peil  de  faire  arrere  encontre  les  franchises  del 

*  tcrre.  Le  roy  le  pie  st.'  28  Ed.  3,  c.  8.  •  Nul 
'  serra  ouste  de  terra  ou  tenements  sans  due 

*  proccs  del  ley.*  36  E.  3,  no.  9.  *  Que  le  grand 
^  Ciiarter  s^rra  duly  observe,  et  null  sens  im- 
'  prison  sur  special  command.'  36  £d.  3,  no. 
20.    '  Que  nul  serra  imprison  per  special  com- 

*  roand.'    36  E.  3,  no.  24,  <  Si  ascun  liome  soit 

*  grieve  contre  les  articles,  avant  dit  veigne  en 
'  Chancery  et  droit  serra  fait.'  37  Ed.  3,  no.  10. 
'  lis  la  desire  que  le*  grand  Charter  et  especial- 
'  ment  les  articles  darrein  stat.  soient  execute.* 
37  Ed.  3,  c.  18.  *  11  est  conteine  eu  Je  grand 
'  Charter  que  nul  serra  imprison,  ice,  &  que 

<  font  tiel,  &c.'  38  Ed.  3,  no.  10.  *  Les  comens 

*  priont  (fie  le  grand  Charter  et  les  aatres  sta- 
'  tuts  soient    execute  et  que   breves  serront 

*  graqntez  al  cestuy  oue  sue  pur  ceo,  et  si  ascun 
'  judgment  soit  fait,  il  serra  void.' 

Thursday  the  Ist  of  May,  Mr.  Secretary  Cook 
delivered  a  Message  from  his  m!ijesty»  vtz«  to 
know  whether  the  house  will  ij-cst  on  bis  Royal 
Word,  or  no^  declared  to  them  by  the  Lord 
Keeper;  which  if  they  do,  he  assures  them  it 
shall  be  royally  performed. 

Upon  this  (here- was  a  silence  for  a  good 
•pace :  then  Mr.  Secretary  Cook  proceeded : 
This  silence  mvites  me  to  a  further  speech,  and 
further  toaddress  myself;  now  we  see  we  must 
grow  towards  an  issue.  For  mj  part,  how  con- 
fident I  have  been  of  the  good  issue  of  tliis  pai^ 
liaraent,  I  have  certified  in  this  place,  and  else- 
Nvhere,  and  I  am  still  confident  therein ;  I  know 
his  majestv  is  resolved  to  do  as  much  as  ever 
king  did  for  his  subjects  :  all  this  debate  faaih 
{^rown  out  of  a  sense  of  our  sufferings,  and  a 
desire  to  make  up  again  those  breaches  that 
have  been  made. 

Since  this  parliament  begun,  hath  there  been 
any  dispense  made  of  that  which  hath  formerly 
been  done  ?  When  means  were  denied  his  nfa- 
jesty,  being  a  young  king,  and  newl^  come  to 
bis  crown,  which  he  foand  engaged  in  a  war, 
what  could  Vie  expect  in  such  necessities?  His 
niajesry  called  this  parliaroeht  to  make  up  the 
breach:  his  majesty  assures  us  we  shall  not 
have  the  like  cause  to  complain ;  he  assures, 
the  laws  shall  be  established,  what  can  «e 
desire  more ;  all  i«,  that  we  provide  for  pos- 
terity, and  that  we  do  prevent  the  like  suffering 
for  tlie  future.  Were  not  the  same  means  pro- 
vided by  them  before  us  ?  Can  we  do  more  ? 
We  are  come  to  the  Liberty  of  the  Subjects^ 


quent,  there  will  be  no  irregular  power ;  which 
thougii  it  cannot  be  broken  at  once,  yet  in  sliort 
time  it  will  fade  and  moulder  away  :  there  cnn 
be  no  total  op  final  loss  of  Liberties,  but  by 
loss  of  Parliaments.  As  long  as  they  last, 
what  wc  cannot  get  at  one  time,  we  may  have 
at  another. — Let  n'>  m»n  think,  that  what  I 
have  baid  is  the  laneuat^e  of  a  priraie  end^  my 
aim  is  upon  the  good  success  of  the  whole ;  for, 
I  thank  God,  my  mind  stands  above  any  fortune 
that  is  to  he  got  by  base  and  unworthy  menus : 
no  man  is  bound  to  be  rich  or  great ,  no^  nor  to 
be  wi^c;  but  every  man  is  bound  to  be  honest, 
out  of  which  heart  1  have  spoken. 
The  Bishop  of  Exeter's  (Dr.  Joseph  Hall)  Let- 
ter sent  to  the  Houde  of  Commons,  28 
April,  1628. 

Gentlemen  ;  For  God's  sake  be  wise  in  your 
xvill-mcant  zeal:  why  do  you  argue  away  pre- 
cious time  that  can  never  be  revoked,  or  re- 
paired ?  Woe  is  me  !  while  we  dispute,  our 
friends  perish,  and  we  roust  follow  them.  Where 
are  we,  if  we  break  ;  and  (I  tremble  to  think) 
we  cannot  but  break,  if  we  hold  so  stiff.  Our 
Liberties  aud  Proprieties  are  sutticiently  declared 
to  be  sure  and  legal,  uur  Remedies  are  clear 
and  irrefragable  ;  what  do  we  fear,  every  sub- 
ject sees  the  way  no>A'  chalked  out  for  future 
justice,  and  who  dares  henceforth  tread  besides 
it  ?  Certainly  \*hilst  ParliamenU  live,  we  need 
not  mis-doubt  the  violations  of  our  Freedoms 
and  Rights ;  -  m.Ay  we  be  but  where  the  law 
found  us,  we  shall  sufficiently  enjoy  ourselves 
and  ours;  it  is  no  season  to  search  for  more ! 
O  let  us  not,  whilst  wc  over-rigidly  pleiid  for  an 
bijiher  strain  of  safely,  put  oui-selves  into  a  ne- 
cessity of  ruin  and  utter  despair  of  rtdress ;  let. 
us  not,  in  the  suspicion  of  evils  that  may  be, 
ca^t  ourselves  into  a  present  confusion.  If  yuu 
love  yourselves  and  your  country,  remit  s^me- 
thing'of  your  own  terms ;  and  since  the  substance 
is  yielded  by  your  noble  patriots,  ^tand  not  too 
rigorously  upon  points  of  circumstance :  fear 
not  to  trust  a  good  kine,  who,  after  the  strict 
laivs  made,  must  be  trusted  with  the  execution. 
Think  that  your  country,  nay  Christendom,  lies 
OD  the  mercy  of  your  present  resolutions.  Re- 
lent, or  farewel  welfare.  From  him  whose  faith- 
ful heart  bleeds  in  a  vow^  sacrifice  for  his  king 
and  country,  Exeteb. 

Upon  this  Debate  it  was  ordered.  That  a 
Committee  of  Lawyers  do  draw  a  Bill,  contain- 
ing the  substance  of  Magna  Charta,  and  the 
other  Statutes,  that  do  concern  the  Liberty  of 
the  Subject;  which  business  took  up  two  whole 
days. 

Mr.  Seloen's  Splech  at  rlie  Committee  about 
*  the  Bill  for  Mai^na  Charta,  and  the  Liber- 
ties of  the  Subject.  April  28, 1028. 
I  would  have  tlie  violation  tenderly  mention- 
ed. Let  us  set  down  the  Statute  of  Mugna 
Charta.  13  Hen.  4,  it  is  adjudged  in  the  Par- 
liament Roll,  that  the  Statute  of  Tnllnge  is  an 
Act  of  Parliament.  It  is  not  entered  in  the 
Statute  Roll,  and  it  was  34  £d.  1.  19  £d.  H, 
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ftnd  tbe  Prerognttve  of  the  King;  I'hope  we 
shall  not  add  any  thing  to  ourselves,  to  depress 
him.  1  will  not  divine,  I  tliink  we  sbati  find 
difficulty  with  the  king  or  with  the  lords ;  I 
shall  not  deliver  my  optiiiou  as  a  counsellor  to 
his  majesty,  vhich  I  will  not  justify  and  sa^ 
here,  or  at  the  Council-board.  Will  we  in  ttus 
necessity  strive  to  bring  ourselves  into  a  better 
condition  and  greater  liberty  than  our  fathers 
had,;  and  the  crown  into  a  worse  than  ever?  I 
dare  not  advise  his  majesty  to  admit  of  that : 
If  this  that  we  now  desire  be  no  innovation,  it 
is  all  contained  in  those  act&  and  statutes;  and 
whatsoever  else  we  would  add  iuoi*e,  is  a  diminu- 
tion to  the  kia^\  power,  and  an  addition  to 
our  own.  We  detd  with  a  wise  and  prudent 
prioce,  that  hath  a  sword  in  his  baud  for  our 
good,  and  tliis  i^ood  is  supported  by  power. 
I)o  not  tliink,  that  by  cases  of  law  and  debate 
we  can  nuike  that  not  to  he  law,  which  in  ex- 
perience we  every  day  find  ncce^8ary. — Give 
me  leave  freely  to  tell  you,  that  I  know  bv  ex- 
perience, thot  by  tbe  place  I  hold  under  his 
majesty,  if  I  will  discbarge  tiie  duty  of  my  place 
i|nd  the  oath  I  have  taken  to  his  muje^ity,  I 
must  commit,  and  neither  express  tbe  cause  to 
the  gaoler,  nor  to  tbe  judges,  nor  tio  any  C'lun- 
sellor  in  England,  but  to  the  king  himself;  yet 
do  not  think  I  go  without  gr«)und  of  re:ison,  or 
take  this  power  committed  to  me  to  be  un- 
limited ;  vca,  rather  it  is  to  me  a  charge,  bur- 
then, and  danger :  for  if  I  by  this  power  shaM 
commit  tlie  poorest  porter,  it  I  do  it  not  upon 
a  just  cause,  if  it  mny  appear,  |he  burthen  will 
fall  upon  me  heavier  than  tbe  law  can  inflict, 
for  I  shall  lose  my  credit  with  his  majesty,  and 
my  place.  And  I  beseech  you  consider  whe- 
tlier  those  that  have  been  in  the  same  place  have 
not  committed  freely,  and  not  any  doubt  mndc 
of  it,  nor  any  complaint  made  by  tbe  subject. 

Sir  Robert  PhiUip%  hereupon  spake  thus: 
That  if  the  words  of  kings  strike  impressions  in 
the  hearts  of  subjects,  then  cio  tbrse  words  upon 
this  occa^'ion  strike  an  impression  in  the  heart«i 
of  us  all :  to  Sfie^k  in  a  plam  langunge,  we  are 
now  come  to  the  end  of  our  journey,  and  the 
well  di«»posino  of  an  Answer  to  this  Mrs&age,  will 
give  happiness  or  misery  to  this  kingdom.  Let 
us  set  the  commo«»wealth  of  Ensl>^<td  before  the 
eyes  of  his  mnjesiy,  tl»at  we  may  justify  our- 
selves, that  we  have  demeaned  our^elves,  duti- 
fully to  his  majesty. 

Mr.  Huckwetl  of  Lincoln^s-Inn,  1  May,  1628, 
epake  thus :    . 

Sir;  I  chose  ralher  to  discover  my  weakness 
by  speaking,  than  lo  betray  my  conscience  by 
silence:  my  opinion  is,  th;it  we  shall  do  well 
totally  to  omit  our  Resolution  out  of  this  Bill, 
and  rely  only  upon  a  confirmation  of  the  laws. 

The  Objections  made  against  this  opinion 
are  two.  The  first  is,  that  we  shall  thereby 
recede  from  our  own  Resolution. 

Tbe  secimd,  that  by  a  bore  confirmation  of 
the  old  laivs,  without  inserting  of  our  Resolution, 
by  way  of  explanation,  we  shall  be  bat  in  the 
same  case  as  before. 

For  U»e  first,  that  though  we  d«iir«  only  a 
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confirmation  without  adding  of  our  Resolution, 
we  do  not  thereby  recede  from  our  Resolution, 
I  reason  thus  :  Our  Resolution  mis  drawn  out 
of  the  sense  of  those  laws,  which  are  now  desired 
to  be  confirmed,  so  that  no  question  can  be 
made  by  any  of  us  that  hai-e  thus  declared  Our- 
selves, but  that  our  Resolution  is  virtually  con- 
tamed  in  these  law.s.  If  that  be  so," how  can 
our  acceptance  of  a  confirmation  of  these  laws 
be  a  departure  from  our  Resolution  ? — Nay,  ra- 
ther we  think  the  contrary  is  true ;  he  that 
doubts,  that  by  coofirinatioii  of  these  laws  our 
Resolution  is  not  hereby  confirmed,  doubts  whe- 
ther we  have  justly  deduced  uur  He  i»olutious  out 
of  those  laws,  ami  so  calls  our  Resolutions  into 
question. — This  argument  alone  is,  in  my  opi- 
nion, a  full  answer  to  that  first  Objection,  that 
in  desiring  a  bare  roi»'irmation  of  tiiose  laws, 
Wc  depart  from  our  lu  solutions. 

The  second  Objecii.)ii  is,  thjit  if  we  have 
nothing  but  a  coufirni^tion  wc  nrein  no  better 
case  tfmo  we  were  lefore  th')fce  late  liolatious 
of  tlie  Liw.  This  1  deny,  and  do  confidently 
a£rm,  time  although  wc  have  no  more  than  a 
coufirmatiou  of  those  laws  which  are  recited  in 
the  bill  that  is  now  before  us,  we  shijll  dej;art 
hence  in  far  better  case  than  we  came,  and 
that  in  divers  respects. 

1.  Some  of  tliC  laws  recited  in  this  Bill,  and  • 
desired  to  he  confirmed,  are  not  printed  laws, 
and  are  known  to  few  proftssors  of  the  law, 
and  much  less  to  othc.s,  and,  yet  tliey  are 
laws  of  as  treat  conspqut  nee  for  the  liberty 
of  tbe  Subject,  if  not  of  greater,  than  any 
tl>at  are  printed:  as  namely  25  Edw.  3,  no. 
1.  *  That  Loans  against  the  *\ill  of  the  lender 
are  again<^t  reason  and  tbe  freedom  of  the 
realm.'  36  E4.  3,  no.  P,  by  which  Imprison- 
ments by  special "  commandment  without  due 
procfss  are  forbidden.  These  two  are  not 
printed.— That  excellent  law  De  Tailagw  non 
vttcetfendo  \u  print,  bath  in  a  public  court  been 
by  a  great  counsellor  said  to  be  but  a  Charter, 
and  no  law. — The  statute  1  Rich.  8,  against 
Benevolences,  is  by  sonje  opinions  in  print  an 
absolute  law.  If  we  can  get  oil  these  g«)od 
laws,  besides  those  sii^.  other,  which  are  ex- 
ppsiuMns  of  Maena  ('harm,  iu  tbe  point  of  the 
ireedom  of  our  persons,  to  be  ctmfirmed  and 
put  in  one  hiw,  to  the  e«sy  view  of  all  men,  is 
not  our  case  far  better  than  \^  ben  we  came 
hither.' 

2.  Will  not  the  occasion  of  the  making  of 
this  law  of  ronfinnation,  so  notoriously  known, 
be  transmitted  to  all  po-^terity  ?  (jtrtainly  it 
will  never  be  forgotten,  that  the  occasion  there- 
of was  the  imprisonment  of  those  worthy  Gen- 
tlemen fi*r  not  lendinj!,  and  the  Resolution  in 
the  Kinu's-Bench  in  denving  to  bail  tfiem  ;  and 
is  not  the  occasion  of  the  making  of  a  la»v  a 
good  rule  to  expound  it }  If  so^  then  by  giving 
a  confinnation  upon  this  occasion,  we  have 
bettered  our  case  very  much. 

3.  Have  not  the  .Judgesinthe  KingVBcncb, 
in  open  parliament,  upon  our  complaint,  dis- 
claimed to  have  i;iven  any  Judgment  in  the 
point  ?    Which  generally  before  by  tbe  parlia* 
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ineiit  was  othenvisc  conceived  ;  for  now  ihcy 
Say,  it  wab  but  an*A\vard  and  no  Judgment,  will 
»uch  a  notorious  act  upon  so  important  an  oc- 
casion in  »o  public  n  place  be  c)uickly  forgot- 
ten? Nay,  Villi  not  the  memory  of  it  for  ever 
remain  upon  record  ?  Is  not  our  case  then 
much  better  than  uhon  we  came  hither } 

4.  Will  not  the  Resolution  of  this  house,  and 
all  our  arguments  and  reasons  against  impri- 
kunnient  without  a  cause  expressed  (which  no 
doubt  by  the  course  ne  have  taken  will  be 
traiisl erred  to  posterity)  be  a  great  means  to 
stay  any  judge  hereafter  froui  declaring  any 
juilgmetit  to  the  contrary,  especially  if  there 
be  likelihood  of  a  parliament  ?  is  not  our  case 
in  this  very  much  amended  ? 

Lastly,  Have  we  not  received  Propositions 
from  the  lords,  wherc'in,  amongst  other  things, 
they  declared,  that  they  are  not  out  of  love 
with  our  proceedings? .  Is  not  this  a  great 
strenutbening  to  it  ?  But  after  so  long  debate 
amougst  them  about  it,  they  cannot  take  any 
just  exception  to  it;  and  dolh  not  this  also 
much  amend  our  case  ? 

From  all  these  reasons,  I  conclude  (hat  the 
second  Objection,  thac  by  a  confirmation  we 
are  in  ho  better  case  than  when  we  came  toge- 
ther, is  also  a  weak  objection. 

Now  for  Reasons  to  move  us  to  proceed  in 
tills  course  of  accepting  a  confirmation  :  1.  We 
have  his  majesty's  gracious  promise  to  yield  to 
a  confirmation  of  the  old  laws,  from  which  we 
may  rest  most  assured  he  will  not  depart;  if 
we  tender  him,  withal,  our  Proposition  to  be 
enacted,  .we  have  cause  to  doubt  that  we  shall 
lose  both  tl«  one  and  the  other.  3.  We  are 
no  less  assured  of  the  lords  joining  with  us,  for 
in  their  propositions  sent  to  us  they  have  deli- 
rered  themselves  to  that  purpose  :  this  is  then 
m  secure  way  of  getting  sumcwhat  of  great  ad- 
vantage to  us ;  as  we  have  great  iiopes,  and  in 
a  manner  assurance  on  this  side;  so  on  the 
other  side  we  ha%'e  great  doubts  and  fears,  that 
by  ofi*ering  our  Resolution  to  be  enacted,  we 
shall  lose  all. — For  fiist  we  have  ha<l  already 
experience  of  the  lords,  that  they  are  not  very 
forward  to  join  with  us  in  a  declaration  of  our 
Proposition  to  be  law ;  if  they  st»jnible  at.  a 
declaration,  much  more  will  thov,  in  yielding: 
to  make  a  Uw  in  the  same  point.  And  have 
we  not  much  more  cause  to  doubt  ti;al  his  ma- 
jesty will  not  yield  unto  at,  sc  irg  it  toucbeth 
him  so  near  ?  Is  it  not  the  notice  of  his  plea- 
sure that  hath  wrought  thus  witli  the  lords  ? 

If  we  5h(nil{l  clog  our  Hill  with  our  Proposi- 
tion, and  it  shouKl  be  rejected  hy  the  lords,  or 
by  the  kini;,  is  not  our  Kc  .solution  much  wtnk- 
ened  by  it ;  and  arc  wc  ijot  then  in  far  worse 
case  than  before  we  made  it  ?  Our  Resolution 
for  the  reject iiig  of  our  Proposition,  will  tend 
to  a  justification  of  all  thai  hath  been  dune 
against  us  m  this  great  foint  of  our  liberty. — 
Let  us  then,  like  wise  men,  confoim  our  desire 
to  our  iMpes,  and  guide  our  hopes  by  probabi- 
lities; other,  desires  and  other  hopes  are  but 
▼ain.  This  is  my  poor  opinion  in  this  weighty 
liusiness. 


And  so  tlie  day  following  they  had  further 
debate  upon  that  matter,  the  bouse  being 
turned  into  a  Grand  Committee,  and  Mr.  Her- 
bert in  the  chair.  Some  said  that  the  Sal^ect 
has  sufiered  more  in  the  violation  of  ancient 
Liberties  within  these  few  years,  than  in  300 
years  before,  and  therefore  care  ought  to  be 
taken  for  the  time  to  come. 

Sir  Eduard  Coke  said,  That  that  *  Royal 
Word,'  had  reference  to  some  Message  tbr- 
merly  sent ;  his  majesty's  word  was,  that  they 
may  secure  themselves  any  way,  by  bill  or 
otherwise,  he  promised  to  give  way  to  it.  And 
to  the  end  that  this  might  not  touch  his  majes* 
ty's  honour,  it  was  proposed,  that  the  Bill  come 
not  from  the  house^  but  from  the  king :  We 
will  and  grant  for  us  and  our  successors,  and 
that  we  and  our  successors  will  do  thus  and 
thus ;  and  it  is  the  king's  honour,  he  cannot 
speak  but  by  record. 

Others  desired  the  house  to  consider,  when 
and  where  the  late  promise  nas  made  ;  was  it 
not  in  the  face  of  both  houses?  Cruel  kings 
have  been  careful  to  perform  their  promises, 
yea,  thoueh  they  have  been  unlawful,  as 
lierod.  Therefore  if  we  rest  upim  lus  majes- 
ty's promise^  we  may  assure  ourselves  of  the 
performance  of  it ;  besides,  we  bind  his  ma- 
jesty, by  relyiiig  on  his  word  :  ive  have  laws 
enough,  it  is  the  execution  of  them  that  is  our 
IL^e,  and  it  is  the  king  thftt  gives  life  and  exe- 
cuti(m. 

Sir  Thomas  Wentzcorth  concluded  the  debate, 
saying,  That  never  house  of  parliament  trusted 
more  in  the  goodness  of  their  kin|r,  for  their 
own  private  accoimt,  than  the  present;  but 
we  are  ambitious  that  his  majesty's  goodness 
may  remain  to  posterity,  and  we  are  accounta- 
ble to  a  pubhc  trust :  and  therefore  seeing 
there  hath  been  a  public  violation  of  the. laws 
by  his  ministers,  nothing  will  satisfy  him  but  a 
public  amends ;  and  our  desires  to  vindicate 
the  Subjects  Right  by  Bill,  are  no  more  than 
are  laid  down  in  former  laws,  with  some  mode&t 
provision  for  instruction^  perfonuance  and  exe- 
cution. 

Which  fio  well  ncrecd  with  the  sense  of  the 
house,  that  they  made  it  the  subject  of  a  Mes- 
bilge  to  be  delivered  by  tl)e  Speaker  to  his  ma- 

Amidst  those  drliberation?,  another  Mc«« 
sajre  was  delivered  May  1>,  from  his  majesty,  by 
Mr.  Secretary  Cook  ;  *<  That  howsoever  we 
proceed  in  this  bu-iness  we  have  in  hand, 
whit  h  his  uinjcsty  will  not  doubt,  but  to  be  ac- 
corc.'hi;;  to  our  constant  profession,  and  so  as  he 
may  have  cause  to  give  us  thanks  ;  yet  his  re- 
solution is,  that  botJf  his  royal  care,  and 
hearty  and  tender  affection  toviRnds  all  his  los- 
ing subjects,  shall  appear  to  iIk?  whole  king- 
dom, and  all  the  world,  that  he  will  govern  us 
according  to  the  laws  and  customs  of  this 
realm  ;  that  he  will  maintain  us  in  the  Liber- 
ties of  our  Persons,  and  Proprieties  of  our 
Goods,  so  as  we  may  enjoy  as  much  happiness 
as  our  lore  fathers  'in  their  be»t  times ;   and 
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tiiat  he  will  rectify  %vbut  iintb  been,  or  may  be 
found  Amiss  aoioni^st  us,  so  thnt  hereafter  there 
may  be  no  just  cause  to  complain.  Wherein 
as  his  majesty  ivill  rank  himself  amongst  the 
be:st  of  our  kings,  and  sheiv  he  hath  no  inten- 
tion to  invade  or  impeach  our  lawful  liberties, 
or  right ;  so  he  will  have  us  match  ourselves 
with  ihe  best  subjects,  not  by  encroadiing 
upon  tliat  sovereignty  and  prerogative,  which 
God  Imth  put  into  his  hands  for  our  (;oody  but 
hy  containing  ourselves  within  tlie  bounds  and 
laws  of  our  fore-fathers,  without  restraining 
them,  or  enlarging  them  by  new  explanations, 
interpretations,  expositions,  or  additions  in  any 
sort ;  which,  he  telleth  us,  he  will  not  give  way 
unto. — ^That  the  weight  of  the  affairs  of  the 
kingdom,  and  Christendom,  do  press  him  more 
and  more,  and  that  the  time  is  now  grown  to 
that  point  of  maturity,  that  it  cannot  endure 
long  debate  or  delay  ;  so  as  tliis  session  of  par- 
liament must  continue  no  longer  than  Tuesday 
come  seven»Dight  at  furthest:  in  which  time 
his  m^esty,  for  his  part,  will  be  readv  to  per- 
form what  he  promised ;  and  if  the  house  be 
not  ready  to  do  that  is* fit  for  themselves  it 
•hall  be  their  own  faults. — ^And  upon  assur- 
ance of  our  eood  dispatch  and  correspondence, 
his  maiesty  declareth,  that  his  royal  intention 
is  to  have  another  session  of  parliament  at 
Michaelmas  next,  for  the  perfecting  of  such 
things  as  cannot  now  be  done.'- 

This  Message  was  debated  the  next  day,  be- 
'  ing  Saturday,  May  3,  whereupon 

Sir  John  Elliot  spake  to  this  effect:  The 
king,  saith  he,  will  rank  himself  with  the  best 
of  Kings,  and  therefore  he  would  have  us  rank 
ourselves  with  the  best  subjects ;  we  will  not 
incroach  upon  that  sovereignty  that  God  hath 
put  into  bis  hands ;  this  makes  me  fear  his  ma- 
jesty is  mis-infurmed  in  what  we  go  about; 
let  us  make  some  enlargement,  and  put  it  be- 
fore him,  that  we  will  not  make  any  thing  new. 
As  for  the  time  of  this  session^  it  is  but  &hort ; 


and  look  how  many  messages  we  have,  so  many 
interruptions,  and  mis-reports,  and  mis-repre- 
sentations to  his  majesty  produce  those  mes- 
es. 


Sir  Miles  FUetwood  continued  the  debate, 
and  said,  That  this  business  is  of  great  impor- 
tance, we  are  to  accommodate  this:  the  breach 
of  tliis  parliament  will  be  the  greatest  misery 
Uiat  ever  befell  us:  the  eyes  of  Christendom 
are  upon  this  parliament,  the  state  of  nil  our 
Protestant  friends  are  ready  to  be  swallowed 
up  b^  the  empM'or's  forces,  and  our  own>  king- 
dom is  in  a  miserable  strait,  for  the  defence  of 
our  religion  that  is  invaded  by  the  Roman  Ca- 
tholics, by  the  colour  of  a  commission,  which 
is  intolerable ;  the  defence  of  our  realm  by 
shippings  is  decayed,  the  king's  revenue  is  sold 
and  gone ;  where  shall  the  relief  be  obtained 
but  in  parliament?  Now  we  are  in  the  way,  let 
us  proceed  by  way  of  bill,  in  pursuance  of  the 
king's  message,  to  establish  the  fundamental 
laws  in  propriety  cf  our  goods,  and  liberty  of 
our  persons :  It  was  declared  to  us,  ^  that 
*  €(nurses  by  Loan  and  ImprisoBmeot  were  sot 


*  lawful ;'  let  us  touch  them  in  our  Bill,  and 
that  all  precedents  and  judguKnts  seeming' to 
the  contrary,  be  void  ;  tiiid  that  all  commit* 
ments  ngaiiist  the  law  he  remedied,  nnd  that 
we  be  protected  against  the  fcai'  of  commit- 
ments. 

Mr,  Masnn*s  Speech, 

I  am  of  opinion  with  the  gentleman  (hat 
spake  first,  that,  in  our  proccedini^s  in  the  mat- 
ter now  in  debate,  \\  e  bhould  have  use  of  the 
title  of  the  statute,  called  circunispecfa  ngatit ; 
for  it  concerns  the  Lilieriy  of  our  persons,  with- 
out which  we  do  not  enjoy  our  lives. 

The  Question  is:  Whether  in  this  Bill  for- 
the  explanation  of  Magna  Charta,  and  the  rest 
of  the  stututf  s,  we  shall  provide  that  the  cause 
of  the  commitmeut  must  be  expressed  upon  (he 
commitment,  or  upon  return  of  the  Habeas 
Corpus? 

Before  1 5peak  to  the  question  itself,  I  shall 
propose  some  observations,  in  my  conceit,  ne- 
cessarily conducing  to  the  debate  of  the  matter. 

1.  That  we  ought  to  take  care,  and  to  pro- 
vide for  posterity,  as  our  predecessors  have 
done  for  us,  and  that  this  provident  care  caft-. 
not  be  expounded  to  he  any  distrust  of  the 
performance  of  his  majesty's  gracious  declara- 
tion, this  act  providing  fur  perpetuity,  to  wliich 
his  highne»s*s  promise,  unless  it  were  hy  act  of 
parliament,  cannot  extend. 

2.  That  (\r  having  long  debated  and  90-  * 
lemnly  resolved  our  rights  and  privileges  by 
virtue  of  these  statutes,  and  if  now  we  shall  re- 
duce those  declarations  and  those  resolutions 
into  an  act,  we  must  ever  hereafter  expect  to 
be  confined  within  the  bounds  pf  that  act,  be- 
ing made  at  our  snit,  and  to  b^the  limits  of  tlie 
prerogative  in  that  respect,  and  it  being  an  act 
of  explanation,  which  shall  receive  no  further 
explanation  than  ii self  contains. 

3.  That  by  this  act  we  must  provide  a  re- 
medy against  the  persons  which  detain  us  in 
prison,  lor  as  to  tlic  commander,  there  can  be 
no  certainty. 

Concerning  the  Question  itself: 
It  hatf)  been  solemnly  and  dearly  resolved 
by  the  house,  thnt  tlie  commitment  of  u  Free- 
man, without  expressing  the  cause  at  the  time, 
of  the  commitment,  is  against  the  law:  If  by 
this  act  of  explanation  we  shall  provide  only 
that  the  cause  ought  to  be  expressed  upon  die 
return  of  the  IL  Corpus,  then  out  of  tl»e  words 
of  the  statute,  it  will  necessarily  be  inferred, 
that  before  the  return  of  the  H.  Coqms  the 
cause  need  not  to  be  expressed,  because  the 
statute  hath  appointed  the  time  ofthe  expres- 
sion of  the  cause ;  and  it  will  be  construed, 
that  if  the  makers  of  the  statutes  had  intended 
that  the  cause  should  have  been  sooner  shewn, 
they  would  have  provided  for  it  by  the  act,  and 
then  tlie  act,  which  we  term  an  act  of  explana- 
tion, will  be  an  act  of  the  abridging  of  Magna 
Charta,  and  the  rest  of  ihe  statutes :  or  if  this 
act  do  not  make  the  commitment  without  ex- 
pressing the  cause  to  be  lawful,  yet  it  will 
clearly  tunount  to  a  toleration  of  the  commit- 
ment, without  expressing  tlu:  cause,  until  tba 
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H.  Corpus,  or  to  a  general  or  perpetual  di*- 
pensntioD,  beginning  with  And  continuing  as 
long  as  the  law  itself/  And  in  my  understanding 
the  wonls  in  this  intended  lav<^,  that  no  freeman 
can  be  coiunaitied  wicliout  cause,  can  no  ways 
advantage  us,  or  satisfy  this  objection  ;  for  till 
the  return  of  the  H.  Corpus,  he  that  commits 
is  Judge  of  tije  cause,  or  at  least  hath  a  licence 
by  this  law  till  that  time  to  conceal  the  cause, 
and  the  poler  is  not  subject  to  any  action  for 
the  detaining  of  the  pri>oner  upon  sucb  com-  : 
nriand.  For  if  the  prisoner  demanded  tbe  cause  : 
of  his  imprisonment  of  liic  gaoler,  it  will  be  a 
safe  answer  for  bim  to  say  tbat  be  detains  a  ■ 
prisoner  by  warrant,  and  that  it  belongs  not 
unto  him  to  desire  those  wlncli  commit  tbe  pri- 
soner to  shew  tbe  cause  until  he  returns  the  II. 
Corpus.  And  if  the  prisoner  be  a  suitor  to 
know  the  cause  tVom  those  that  committed  him, 
it  will  be  a  sufficient  answer  for  them  to  say, 
they  will  .express  the  cause  at  the  feturn  of  the 
I  J.  Corpus.  In  this  case  there  will  be  a  wrong, 
because  the  commitment  is  without  cause  ex- 
pressed, and  one  tliat  suffers  that  wrong,  viz. 
the  party  imprisoned  ;  and  yet  no  such  wrong- 
doer but  may  excuse,  if  uot  justify  himself  by 
this  law. 

Id  making  of  laws,  we   must  consider  the 

inconveniences  which  may  cnsi:e,  and  provide 

%  for  the   prevention   of  tlicm,  <  lex    caveat  de 

^*  fuluris.'     I  h:ive  taken  into  my  thoughts  son^e 

inconveniences  which  I  fchall  expose   to  y£>ur 

considerations,   not   imagining  that  they  can 

happen  in  the  time  of  our  gracious  sovereign  ; 

.  but  in  an  act  of  parliament^  we  must  provide 

tar  the  prevention   of  all  inconveniences    in 

future  times. 

1.  If  a  man  be  in  danger  to  be  imprisoned  in 
the  beginning  of  a  long  vacation  for  refusing  to 

Eay  some  small  sum  of  money,  and  knows  that 
y  this  act  he  can  have  no  inlargement  till  the 
return  of  the  H.  Corpus  in  the  term,  and  that 
the  charge  of  his  being  in  prison,  and  of  hi^  in- 
largement by  H.  Corpus,  will  amount  to  more 
.than  the  sum,  he  will  part  with  money  to  pre- 
vent his  imprisonment,  or  to  redeem'  himself 
thence,  because  be  cannot  say  any  man  doth 
Jbim  wrong,  until  the  return  of  the  H.  Corpus, 
and  the  law  respires.  A  man  will  pay  a  fine 
rather  than  be  imprisoned,  for  the  judgment 
which  is  given  when  one  is  fined,  is  id(0tapia- 
tur,  and  the  execatiun  for  debt  is  a  capias  ad 
Mutirfaciendnm ;  the  law  presuming  any  man 
will  part  with  his  money  to  gain  his  liberty. 
And  if  the  prisoner  procure  an  H.  Corpus,  aud 
be  brought  into  the  King's- bench  by  virtue  of 
it,  yet  the  cause  need  not  to  be  then  expressed; 
the  provision  of  this  law  beine,  that  if  no  cause 
be  then  expressed,  he  shall  be  bailed,  and  no 
cause  being  she-An  upon  the  return  of  the  II.  Coi^ 
pas,  yet  it  may  be  pretended,  that  at  the  lime 
of  his  commitment  there  were  strong  presump- 
tions of  some  great  offence,  but  upon  exami' 
nation  they  are  cleared  i  or  it  may  be  said, 
that  the  offence  was  of  that  nature,  that  the 
time  of  his  imprisonment  before  the  return  was 
a  ftutBcieiu  punishment.    And  vre  may  be  fre- 


<|uently  imprisoned  io  this  manner,  and  never 
undcrsUnd  the  cause,  and  have  often  sncfa 
punishment,  and  have  no  means  to  jot tify  oor* 
selves;  and  for  all  tliese  proceeciing9  this  law 
will  be  the  juitificatitm,  or  colour. 

2.  If  by  this  act  there  be  a  toleiiation  of  ira- 
prisonment  without  shewing  cause,  uiitil  tbe 
return  of  the  H.  Corpus;  yet  it  is  possible  to 
accompany  that  imprisonment  with  such  cir- 
cumstances of  close  restraint,  and  other  hard- 
ships, which  I  forbear  to  express,  as  may  make 
an  imprisonment  for  tbat  short  time,  as  great  a 
punishment,  as  a  perpetual  iraprisonnient  in  an 
ordinary  manner. 

3.  Tbe  party  may  be  imprisoned  a  long  time 
before  he^  shall  come  to  be  deUvered  by  this 
hw ;  the  place  of  his  imprisonment  may  be  in 
the  furthest  part  of  this  kingdom;  the  judges 
always  make  the  return  of  the  U.  Corpus  an* 
swerable  to  the  distance  of  the  prison  from 
Westminster ;  the  gaoler  may  n^ect  the  re- 
turn of  the  first  process,  anJ  then  the  partj 
must  procure  an  Alias,  and  the  gaoler  may  be 
then  in  some  other  employment  for  the  king, 
and  excuse  the  not  Tetuming  tbe  body  npoo 
that  process ;  and  this  may  make  tlie  imprison- 
ment for  a  year.  And  in  the  end  no  cause 
being  returned,  the  party  may  he  discbar^  ; 
but  m  the  mean  time  he  shml  have  imprison- 
ment, he  shall  never  know  the  cause,  hie  shall 
have  no  remedy  for  it,  nor  be  able  to  question 
any  for  injustice,  which  have  not  a  justifieatioo, 
or  excuse  by  this  law. 

4.  The  party  may  be  imprisoned  daring  Lis 
life,  and  yet  there  shall  be  no  cause  ever  shew-a. 
I  will  instance  in  this  manner:  a  man  may  be 
committed  to  the  furthest  part  of  the  kingdom 
Westward;  he  obtains  an  II.  Corpus  ;  before 
the  gaoler  receives  the  II.  Corpus,  or  before 
he  returns  it,  the  prisoner  by  warrant  is  re- 
moved from  that  prison  to  another,  it  may  be 
the  furthest  Northern  part  of  the  realm.  Tbe 
first  gaoler  returns  the  special  matter,  which 
will  be  sufficient  to  free  himself,  and  in  like 
manner  tbe  prisoner  may  be  translated  from 
one  prison  to  another,  and  his  whole  life  shall 
be  a  peregrination,  or  wayfaring  from  one  gaol 
to  another,  and  he  shall  never  know  tbe  cause, 
nor  be  able  to  complain  of  any,  who  cannot 
defend  their  actions  by  this  hill. 

5.  If  the  prisoner  be  brought  into  the  court 
hy  H.  Corpus,  and  no  cause  expressed,  and 
thereupon  he  he  inlarged,  he  may  be  panly 
committed  ngtiin,  and  then  his  enlargement 
shall  only  rosike  way  for  his  commitment :  and 
this  may  continue  during  his  life,  and  he  shall 
never  know  the  cause ;  and  this  not  remedied, 
but  rather  permitted  by  this  act. 

And  thete  are  also  some  things  remarkably 
considerable  in  this  matter;  the  expenceof  the 
party  in  prison  ;  his  fees  to  the  gaoler,  his  costs 
in  obtaining  and  prosecuting  an  Habeas  Coi^us^ 
and  his  charges  m  removing  hhnself,  attended 
with  such  as  nave  the  charge  of  bis  conduct : 
and  that  the  prisoner  must  sustain  all  this 
without  satisfaction,  or  knowing  the  caate. 

The  only  reason  given  by  those  of  the  olber 
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opinion  is,  That  it  it  reqoisiM)  the  king  and 
coaucil  sUould  have  power  to  command  tlie 
detainer  of  a  inan  in  prison  for  some  time, 
without  expressibg  the  cause ;  because  it  is  sup- 
posed, that  the  manifestation  of  the  cause  at 
first  may  prevent  the  discovery  of  a  treason. 
The  reason  is  answered  by  the  remedy  pro- 
posed ;  by  tlii^  act  it  being  proposed,  that  it 
shidl  be  provided  by  Uiis  oil!,  tnat  upon  our 
commitment,  we. may  instantly  have  recourse 
to  the  Chancery  for  an  H.  Corpus,  returnable 
in  that  court,  wl>ich  is  always  open  ;  and  that 
upon  the  receipt  thereof,  the  writ  must  be  re- 
tomed,  and  the  cause  thereupon  eipressed. 
If  then  this  remedy  be  really  the  cause  of  cum- 
uinnent,  it  must  partly  appear;  which  contra- 
dicts the  former  reason  of  state. 

And  in  my  own  opinion,  we  ought  not  onl^ 
to  take  care,  that  the  subject  should  be  deh- 
vered  out  of  prison,  but  to  prevent  his  imprison- 
ment ;  the  statute  of  Magna  Charta,  and  the 
rest  of  the  acts,  providing  that  no  man  should 
be  imprisoned,  but  by  the  law  of  the  land.  And 
although  the  king,  or  council,  as  it  hath  been 
objected,  by  force  may  commit  us  witiiout 
cause,  notwithstanding  any  laws  we  can  make ; 
yet  I  am  sure  without  such  an  act  of  parli«i- 
ment,  such  commitment  can  have  no  legal 
colour,  and  I  would  he  loth  we  should  make  a 
law  to  endanger  ourselves.  For  which  rensons 
I  conceive,  that  there  being  so  many  ways  to 
evade  this  act,  we  shall  be  in  a  worse  case  by 
k,  than  without  it ;  as  it  provides  no  remedy  to 
prevent  our  imprisonment  without  expressing 
the  cause  to  be  lawful,  and  administers  excuses 
for  continuing  us  in  prison,  as  I  have  before 
declared.  And  thus  for  providing  for  one  par- 
ticular out  of  reason  of  state,  which  possibly 
may  fall  out  in  an  age  or  two,  we  shall  spring  a 
leak,  which  may  sink  all  our  liberties,  and 
open  a  gap,  through  which  Magna  Charu,  and 
the  rest  of  the  Statutes,  may  issue  out  and 
vaiiiUi.  I  therefore  conclude,  that  in  my  poor 
understandinjr  (which  I  submit  to  better  judg* 
n>ents),  I  had  rather  depend  upon  our  former 
resolutions,  and  the  king's  gracious  declara- 
tions, than  to  pass  an  net  in  such  manner  as 
hath  been  proposed. 

In  conclusion,  the  Commons  agreed  to  an 
Answer  to  all  the  preceding  Messages,  and 
presented  it  to  the  king  by  tl^  mouth  of  their 
Speaker. 

The  Speaker's  (sir  John  Finch)  Speech  to  the 
Ring,  in  answer  to  several  Messages,  in  the 
Banquet ing-Hoose,  May  5. 

Most  Gracious  and  Dread  Sovereign  ;  Your 
loyal  and  obedient  subjects,  the  commons  not* 
assembled  in  parliament,  by  several  Messages 
front  your  majesty,  and  especially  by  that  your 
declaration  delivered  by  the  Lord-Keeper  be- 
fore both  houses,  have,  to  their  exceeding  great 
Joy  afid  comfort,  received  many  ample  expres- 
skkos  of  your  princely  care  and  tender  affec^ 
tton$  towards  them,  with  a  gracious  promise 
slnil  iisvraacei  that  your  majesty  will  gorera 


according  to  the  laws  of  this  realm,  «nd  so 
maintain  all  your  subjects,  in  the  just  freedom 
of  their  persons,  and  safety  of  their  estates,  th?t 
all  their  rights  and  liberties  may  be  by  them 
enjoyed,  with  as  mueh  freedom  and  security  in 
their  time,  as  in  any  age  heretofore  by  toeir 
ancestors,  under  the  be&t  of  your  progenitors  : 
for  this  so  fireat  a  favour,  enlarged  by  a  com- 
fortable  intimation  of  your  mnjesty^s  confidence 
in  the  proceeding  of  this  house,  tliey  do,  by 
me,  their  Speaker,  make  a  full  return  of  mosC 
humble  thanks  to  your  majesty,  with  all  dutiful 
acknowledgment  of  your  grace  and  goodneie 
herein  extended  unto  them. — And  whereas  in 
one  of  those  messages  delivered  from  your  ma* 
jesty,  there  was  an  expression  of  your  desire 
to  know,  whether  this  house  would  rest  upon 
your  royal  word  and  promise,  assuring  thero» 
that  if  they  would,  it  should  be  ruynlly  and 
really  performed  ;  as  they  again  present  their 
humble  thanks  for  the  seconding  and  strengtlv* 
ening  of  your  former  royal  expressions,  so  in 
all  humbleness  they  assure  your  majesty,  that 
their  greatest  confidence  is,  and  ever  must  be, 
in  your  grace  and  goodness,  without  wluch, 
they  well  know,  nothing  they  can  frame  Or  de» 
sire,  will  be  of  safety  or  valne  to  thetn ;  there- 
fore are  all  humble  suitors  to  your  majesty,  that 
Jrour  royal  heart  will  graciously  accept  and  be- 
ieve  the  truth  of  theirs,  which  they  humbly 
present,  as  full  of  truth  and  confidence  in^ouf 
royal  word  and  promise,  as  ever  house  of  com** 
mons  reposed  in  any  of  their  best  kings. — ^True 
it  is,  they  cannot  but  remember  the  pnblic 
trust,  for  which  they  are  accountable  to  present 
and  future  times  ;  and  their  desires  are,  That 
your  majesty's  goodness  might,  in  fruit  and 
memory,  be  the  hiesstng  and  joy  of  posterity.— ^ 
They  say  also,  That  of  late,  there  hath  been 
public  violation  of  the  Laws,  and  the  Subject* 
Dberties,  by  some  of  your  majesty's  ministers  ; 
and  thence  conceive,  that  no  less  than  a  public 
remedy  will  raise  the  dejected  hearts  of  your 
loving  subjects  to  a  cheer,  ul  supply  of  your 
majesty,  or  make  them  recei\'e  content  in  the 
proceedings  of  this  house. — From  these  consi- 
derations, the?  most  humbly  beg  your  majea- 
ty*s  leave  to  lay  hold  u(  that  gracious  offer  of 
yours,  which  gate  them  assurance,  that  if  they 
thought  fit  to  secure  themselves  in  their  Kightg 
and  Liberties,  l»y  w  ay  of  Bill  or  otherwise,  io 
it  might  be  provided  with  due  respect  to  God'§ 
honr)Ur,  and  the  public  go«»d,  you  would  be 
graciously  pleaded  to  give  way  imto  it.  Far 
from  ttieir  intentions  it  is,  any  way  to  encroach 
•jpon  your  sovereignty  or  prerogatife;  nor 
hare  they  the  least  thought  of  stretchiii|  or  en» 
largin»  the  laws  in  any  sort,  or  by  any  new  ivH 
terprctations  or  additions ;  the  boonds  of  their 
desires  extend  no  further,  tliao  to  some  necev* 
sary  explanation  of  that,  which  is  truly  com« 
prehended  within  the  just  sense  and  roeanittg 
of  those  laws,  with  some  moderate  provision 
for  execution  and  performance,,  as  in  times  past, 
upon  like  occasion,  bath  bec/n  used.  The  way 
bow  to  accomplish  these  their  humUe  desifesy 
is  now  in  8erhm4  eoniideration  wiih  theii\ 
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whereiD  tbey  bumbljr  assure  your  majestjr,  they  ' 
will  neither  lose  tinie,  nor  seek  any  thing  of 
your  majeaty,  but  that  they  hope  may  be  fit 
sir  dtttifui  and  loyal  subjects  to  ask,  and  for  a 
gracious  and  just  king  to  grant. 
kiu  Mijesty*s  Answer  was  delivered  by  the 
Lord-Keeper,  Thomas  Lord  Coventry : 
Mr.  Speaker,  and  you  Gentlemen  of  the 
House  of  Commons,  his  ^majesty  has  com- 

'  manded  me  to  tell  you,  thit  he  expected  an 
answer  by  your  actions,  and  not  delay  by  dis- 
course :  ye  acknowledge  bis  trust  and  confi- 
dence in  your  proceedings,  but  his  miuesty  sees 
not  how  you  requite  him  by  your  conndence  of 
his  word  and  actions;  for  what  need  explana- 
tions, if  ye  doubted  not  the  performance  of  the 
true  meaning  ?  for  explanations  will  hazard  an 
incroachmeot  upon  his  prerogative.  And  it 
may  well  be  said,  What  need  a  new  law  to 
confin;n  an  old,  if  you  repose  confidence  in  the 
declaration  his  majesty  made  by  me  to  both 
bouses?  And  yourselves  acknowledge*  that 
your  greatest  trust  and  confidence  must  be  in 
his  majesty^s  grace  and  goodness,  without  which 
nothing  that  you  can  trame  will  be  of  safety, 
or  available  to  you.  Yet,  to  shew  clearly  the 
sincerity  of  his  majesty's  intentions,  he  is  con- 
tent that  a  Bill  be  clrawn  for  a  confirmation 
of  Magna  Cbarta  and  the  six  other  statutes  in- 
sisted upon  for  the'  Subjects  Liberties,  if  ye 
shall  chuse  that  to  bie  the  best  way ;  but  so,  as 
it  may  be  without  additions,  paraphrases,  or 
explanations. — ^Thus,  if  you  plcnse,  you  may 
be  secured  from  your  needless  fears,  and  this 
parliament  may  have  a  happy  wished-for  end ; 
whereas  by  the  contrary,  if  you  seek  to  tie 
^our  king  by  new,  and  indeed  impossible  bonds^ 
joti  must  be  accountable  to  God  and  your 
country  fi>r  the  ill  success  of  this  meeting :  his 
majesty  having  given  his  royal  word,  that  you 
flhall  have  no  cause  to  complain  hereafter;  less 

,  than  which  hath  been  enough  to  reconcile  great 
princes,  and  therefore  ought  much  more  to  pre- 
¥ail  between  a  king  and  his  subjects. — Lastly, 
I  am  commanded  to  tell  you,  that  his  majesty's 
pleasure  is,  That  without  further  replies  or 
messages,  or  other  unnecessary  delays,  you  do 
what  you  mean  to  do  speedUy,  remembering 
the  last  Message,  which  his  majesty  sent  you 
by  secretary  Cook,  in  point  of  time:  his  ma- 
jesty always  intending  to  perform  his  pro* 
mise  to  his  people. 

Notwithstanding  the  intimation  of  his  ma- 
jesty's good  pleasure  for  a  Bill,  Mr.  Secretary 
Cook,  Tuesday,  May  6,  again  pressed  the  house 
to  rely  upon  the  king's  word,  saving  That  he 
had.  rather  follow  others,  than  begm  to  enter 
into  this  business :  loss  of  time  hath  been  the 
greatest  complaint;  the  matter  fallen  now  into 
consideration,  is,  what  way  to  uke,  whether 
to  rely  on  his  majest/s  word,  or  on  a  Bill  ?  If 
we  will  consider  the  advantage  we  have  in 
taking  his  majesty's  word,  it  will  be  of  the 
largest  extent,  and  we  shall  chuse  that  that 
bath  most  assurance ;  an  act  of  parliament  is 
by  the  consent  of  the  king  and  parliament;  but 
ifis  Msuraoce  by  word  ii^  that  he  will  govern 


us  by  the  laws ;  the  king  promises  that,  and 
also  that  they  shall  be  so  executed,  that  we 
shall  enjoy  as  much  freedom  as  ever.  Tliis 
contains  many  laws,  and  a  grant  of  all  good 
laws ;  nay,  it  contains  a  confirmation  of  uose 
very  laws,  assurance,  which  binds  further  than 
the  law  can :  first,  it  binds  his  afiiection,  whtch 
is  the  greatest  bond  between  king  and  subject, 
and  that  binds  his  judgment  also,  nay,  his  ho- 
nour, and  that  not  at  home,  but  abroad ;  tlie 
royal  word  of  a  king  is  the  ground  of  all  treaty  ; 
nay,  it  binds  his  conscience.  This  confirmation 
between  both  houses  is  in  nature  of  a  vow ;  for 
wf  part,  I  think  it  b  the  greatest  advantage  to 
rely  on  his  majesty's  word. — Ue  further  added, 
this  debate  was  ntter  to  be  done  before  the 
house,  and  not  before  the  committee ;  and  diat 
it  was  a  new  course  to  go  to  a  commiitee  of  the 
whole  house. 

Sir  John  Elliot  repUed,  That  tlie  proceeding 
in  a  committee  is  more  honourable  and  advan- 
tageous to  the  king  and  the  house,  for  that 
way  leads  most  to  truth,  and  it  is  a  more  open 
way,  and  where  every  man  may  add  his  reason, 
and  make  answer  upon  the  hearing  of  other 
men's  reasons  and  ai^uments. 

This  being  the  general  sense,  the  house  was 
turned  into  a  Committee,  to  take  into  conside- 
rution  what  was  delivered  to  the  King  by  tlie 
Speaker,  and  what  was  delivered  to  them  by 
the  Lord-Keeper,  and  all  other  Messages,  and 
the  Committee  was  not  to  be  hounded  by  any 
order :  the  key  was  brought  up,  and  noae  were 
to  go  oat  without  leave  first  asked. 

In  the  debate  of  this  business  at  the  com- 
mittee, some  were  fi>r  letting  the  bill  rest :  but 
sir  Edward  Coke's  reasons  prevailed  to  the  con- 
trary. Was  it  ever  known,  said  he,  that  gene- 
ral words  were  a  sufficient  satisfaction  to  par- 
ticular grievances?  Was  ever  a  verbal  de- 
claration of  the  king  verbum  regni  f  When 
Grievances  be,  the  parlitiroent  is  to  redress 
them.  Did  ever  parliament  rely  on  Mes- 
sages ?  They  put  up  Petitions  of  their  Griev- 
ances, and  the  king  ever  answered  them  :  the 
king's  answer  is  very  gracious,  but  what  is  the 
law  of  the  realm,  that  is  the  question }  I  pat 
no  diffidence  in  his  majesty,  the  king  niusi 
speak  by  a  Record,  and  in  particulars,  and  not 
in  general :  did  you  ever  know  the  king's  mes- 
sage come  into  o  Bill  of  Subsidies  ?  All  suc- 
c^ing  kings  will  say.  Ye  must  trust  me  as 
you  did  my  predecessors,  and  trust  my  Mes- 
sages ;  but  messages  of  love  never  came  into  a 
parliament.  Let  us  put  up  a  Petition  of 
niGBT:  not  that  I  distrust  the  king,  but  that 
I  cannot  take  his  trust,  but  in  a  parliamentary 
way. 

On  Thnrsfiay,  8tb  May,  the  Petition  of  Bight 
was  finished,  and  the  clause  of  Martial  Law 
was  added  unto  it,  and  it  was  delivered  to  the 
lords  at  a  Conference  in  the  Painted  Chamber 
for  their  concurrence;  which  Conference  was 
managed  by  sir  Edward  Coke,  who  thus  ex* 
pressed  himself:  I  pray  your  lordships  to  ex- 
cuse tts,  for  we  Intve  been  till  one  o'clock  abaiii 
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the  grcBt  business,  and,  blessed  be  GoA,  we 
have  dispatched  it  in  some  measure^  and  be- 
fore this  time  we' were  not  able  to  attend  your 
lordships,  but  I  hope  that  this  will  prove  a 
grent  blessing  to  us.  My  lords,  I  am  com- 
manded from  the  House  of  Commons  to  ex- 
press their  singular  care  Bn4  affection  they 
have  of  concurrence  with  your  lordships,  in 
these  urging  afiairs  and  proceedings  of  this  par- 
liament; both  for  the  good  of  the  common- 
wealth, and  principally  ror  his  majesty's.  And 
this  I  may  say  in  tnis  particular,  if  we  had  hun- 
dreds of  tongues,  we  were  not  able  to  express 
this  desire  which  we  have  of  that  concurrence 
with  your  lordships:  but  I  will  leave  it  withoat 
any  further  expression.  Mv  lords,  it  is  evident 
what  necessity  there  is,  both  in  respect  of  vour- 
f elves,  and  your  posterities,  to  have  goo<f  suc- 
cess in  this  business.  We  have  acquainted 
jour  lordships  with  the  Reasons  and  Arguments, 
and  after  we  have  had  some  Conference,  we 
Jiavc  received  from  your  lordships  five  Propo- 
sitions; ai?  1  it  behoves  me  to  give  your  lord- 
ships somi  reasons  why  you  have  not  heard 
from  us  before  now ;  for  in  the  mean  time,  as 
we  were  consulting  of  this  weighty  business, 
we  have  received  divers  Messages  from  our 
great  sovereign  the  king,  and  they  consisted  of 
Ave  parts: 

1.  That  his  majesty  would  maintain  all  his 
Subjects  in  their  just  freedom,  both  of  tlteir 
persons  and  estates. 

S.  That  lie  will  govern  according  to  his  Laws 
and  Statutes. 

3.  That  we  should  find  much  confidence  in 
bis  Royal  Word ;  I  pra^r  observe  that. 

4.  That  we  shall  enjoy  all  our  Rights  and 
Xiberties,  with  as  much  freedom  and  liberty 
as  ever  any  subjects  have  done  in  former  times. 

5.  That  i%hether  we  shall  think  it  fit,  either 
by  way  of  Bill  or  otherwise,  to  go  on  in  tln» 
great  business,  his  majesty  would  be  pleased  to 
give  way  to  it. 

These  gracious  Messages  did  so  work  upon 
our  affections,  tl)at  we  have  taken  them  into 
consideration.  My  lords,  when  we  had  these 
Messages,  ^I  deal  plainly,  for  so  1  am  com- 
manded by  the  House  of  Commons)  we  did 
consider,  what  way  we  might  go  for  our  more 
secure  way,  nay,  yours;  we  did  think  it  the  sa- 
fest way  to  |»o  in  a  pnrlianieutary  course,  for 
we  have  a  maxim  in  the  house  of  commons, 
and  written  on  the  walls  of  our  house,  That 
old  ways  are  the  safest  and  surest  ways :  and  at 
last  we  fell  upon  that  which  we  did  think,  if 
that  your  lordships  did  consent  with  us,  it  is 
the  most  ancient  way  of  all,  and  that  is,  my 
lords,  viafauata,  both  to  his  majesty,  to  your 
lordships,  and  to  ourselves.  For,  mv  lords, 
tliis  is  the  greatest  bond,  that  any  subject  can 
have  in  parliament,  verbum  re^is,  this  is  an 
high  point  of  honour,  but  this  shall  be  done  by 
the  lords  and  common*,  and  assented  to  by  the 
king  in  parliannent ;.  this  is  the  greatest  obliga- 
tion of  all ;  and  this  is  for  the  king's  honour  and 
our  safety.  Therefore,  my  lords,  we  liavc  drawn 
a  form  of  a  Petition,  desiring  your  lordships  to 


concur  with  us  therein ;  for  we  come  with  an 
unanimous  consent  of  all  the  house  of  com- 
mons, and  there  is  great  reason  your  lordships 
should  do  so,  for  your  lordships  are  involved  m 
tlie  same  condition,  comimine  pericultmu  8o  I 
have  done  with  the  first  part :  and  now  I  shall 
be  bold  to  read  that  which  w^  have  so  agreed 
on,  and  I  shall  desire  your  lordships  leavo  that 
I  may  read  it. 

Here  the  Petition  of  Right  was  read ;  but 
we  forbear  to  insert  it,  as  yet,  because  thert 
were  propositions  for  alteration ;  and  it  is  not 
perfect,  till  the  royal  assept  be  given  to  it. 

From  the  8th  to  the  12th  of  May,  all  publia 
business  was  laid  aside.  On  Monday  the  13tb^ 
the  Lords  had  a  Conference  with  the  Commons, 
where  the  Lord  Keeper  made  this  Speech : 

Gentlemen  of  the  House  of  Commons ;  Mj  . 
Lords,  having  a  most  affectionate  desire  to 
maintain  that  good  concurrence,  that  in  thii 
parliament  and  others  have  been  of  late  between 
both  houses,  desired  this  Conference,  to  ao^ 
quaint  you,  how,  and  in  what  manner,  they  hats 
proceeded  in  the  Petition  of  Right  that  came 
from  this  house,  and  to  let  you  know,  tliat  at 
soon  as  they  had  received  it,  they,  with  all  cars 
and  expedition  they  possibly  coidd,  addressed 
themselves  to  consider  thereof;  and  after  good 
time  spent  in  debate  in  the  whole  house,  thej 
made  a*  committee  to  consider,  whether  retain* 
ing  the  substance  of  the  Petition,  there  might 
not  be  some  words  altered,  or  put  in  to  make  it 
more  sweet,  to  procure  it  a  passable  way  to  his 
majesty:  we  know  this  must  be  crowned  by  ths 
king,  and  good  must  come  to  all  the  kingdom 
by  this  course  now  taken.  The  committee  hadk 
met,  and  hath  propsondcd  some  small  matters 
to  be  altered  m  some  few  words,  to  make  it 
passable,  and  not  in  substance.  And  the  lords 
having  this  reported  from  their  committee,  and 
heard  it  read  in  their  house,  resolved  of  nothing 
till  they  have  your  consent ;  yet  they  think  it 
fitter  to  have  it  propounded  to  you,  to  consider, 
whether  there  should  be  any  alteration  or  no, 
and  how  the  propounded  alterations  may  stand 
with  your  liking. — Concerning  the  commitment 
by  the  kin^  and  the  council,  without  expressing 
tlie  cause,  tt  was  resolved  by  the  lords  to  debatS 
it  this  morning,  and  as  soon  as  they  should  have 
debated  it,  they  puiposed  to  h«ive  your  concur- 
rence with  them  before  they  resolved  it;  but  ac 
the  instant  when  they  thought  to  have  debated 
it,  they  received  a  Letter  from  his  majesty, 
which,  they  conceive,  will  give  a  satisfiictlon  to 
both  houses  in  the  main  poinL  My  lords  de- 
siring to  keep  that  good  concurrence  begun,  de- 
sired to  communicate  that  Letter  unto  you,  that 
you  might  take  the  same  into  your  considera- 
tions, as  they  mean  to  do  themselves :  This  Let- 
ter is  to  be  read  unto  you : 

To  our  right  trusty  and  well-beloved,  the  Lords 
Spiritual  and  Temporal  of  the  higher  house 
of  parliament, 

'  C.  R«  We  being 'desirous  of  nothing  more 
*  than  the  a4^aDcement  of  ths  pesos  and  pro^ 
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f  perity  of  our  people,  liave  given  leave  to  free 
^  debate  upon  tfte  highest  points  of  oar  preroga- 
'  tive  royal,  which  in  the  time  of  our  predeccs- 
'  sors,  kings  and  queens  of  this  realm,  were  ever 

*  restrained  as  matters  that  they  would  not  have 

*  discussed;    and  in  other  things  we  have  been 

*  willing  so  far  to  descend  to  the  desires  of  our 

*  gooil  suhjectSi  as  might  fully  satisfy  all  mode- 
'  rate  minds^  and  free  from  all  just  fears  and 
'jealousies,  ithich  those  messages,  which  we 
'  have  hitherto  sent  into  the  Commons  house, 

*  will  well  demonstrate  unto  the  world.      Yet 

*  we  find  it  still  insisted  upon,  that  in  no  case 

*  whatsoever^  should  it  never  so  nearly  concern 
f  matters  of  state  or  government,  we,  or  our 

*  privy  council,  have  no  power  to  commit  nnj 
^  man  without  the  cause  shewed;  whereas  it 
'  oflen  happenl.  that  should  the  cause  be  shewed, 

*  the  serijce  itsllf  would  thereby  be  destroyed 

<  and  defeated ;  find  the  cause  alledged  must  be 

*  £uch,  us  may  be  decermiived  by  our  judges  of 

*  our  courts  of  Westminster,  in  a  le^^al  and  or- 

*  diiiary  way  of  justice;  whereas  the  causes  may 

*  be  such,  whereof  the  judges  have  no  capacity 

*  of  judicature,  nor  rules  of  law  to  direct  and 
'guide  their  judgment  in  cases  of  that  tran- 
f  scendent  nature ;    which  happening  so  often, 

*  the  very  intermitting  the  constant  rule  of  go- 

*  vernment,  for  so  many  ages,  within  this  king- 

*  dom  practised,  would  soon  dissolve  the  very 
'  foundation  a:)d  frame  of  our  monarchy, 
f  Wherefore,  as  to  our  commons  we  have  made 

<  fair  propositions,  which  mi£;ht  equally  preserve 
^  the  just  liberty  of  tJm  subject ;  so,  my  lords, 
'  we  have  tliought  good  to  let  you  know  that 
'  without  the  overtlu"ow  of  sovereignty,  we  can- 
'  iV>t  suffer  th 6 power  to  be  impeached;  not- 
'  withstanding,  to  clear  our  conscience  and  just 

*  intentions,  this  we  publish,  That  it  is  not  in 
'  our  heart,  nor  will  we  ever  extend  our  royal 

*  power,  lent  unto  us  from  God,  beyond  the  just 

*  rule  of  moderation,  in  any  thing  whidi  shall 
'  be  contrary  to  our  laws  and  custo*is,  wherein 

*  the  safety  of  our  people  shall  be  our  ouly  aim. 
'  Aud  we  do  hereby  declare  our  royal  pleasupe 

*  and  resolution  to  be,  which,  God  willing,  we 

*  shall  ever  constantly  continue  and  maintain, 
'  Tliat  neither  we,  nor  our  privy  council,  shall 
'  or  will,  at  any  time  hereafter,  commit  or  com- 
f  mand  to  prison,  or  otherwise  restrain  the  per- 
'  Aon  of  any  for  not  lending  money  to  us,  nor 
'  for  any  cause,  which  in  our  conscience  doth 

*  not  concern  the  public  good  and  safety  of  us 

*  and  our  people ;  we  will  not  be  drawn  to  pre- 
f  tend  any  cause,  wherein  our  judgment  and 
'  eouscience  is  not  Satisfied  with ;  which  base 
'  thoughts,  we  hope,  no  man  can  imagine  will 
'  fall  into  our  royal  breast;  and  that  in  ail  cases 
'  of  this  nature,  which  shall  hereafter  happen, 

*  wQ  shall,  upon  the  humble  petition  of  the  party, 
'  or  address  of  our  Judges  cmto  us,  readily  and 
'  really  express  the  true  cause  of  their  commit- 
'  ment  or  restraint, so  soon  ns  with  convcniency 

*  and  safety  the  same  is  fit  to  be  disclosed  and 

*  expressed!.     And  that  in  all  causes  criminal  of 

<  ordinary  jurisdiction,  oilr  judges  shall  proceed 

*  jo  tiie  deiivtraACt  or  bailmeDt  of  the  prisoner, 


'  acqarjdiBg^  to  the  known  and  ordinary  roles  of 
'  tlie  laws  of  this  (and,  and  according  to  theSca- 

*  tutes  of  Magna  Charta,  and  those  othe^  six  Sta- 
'  tutes  insisted  upoo,which  we  do  takeknowledge 

*  stand  in  fuU  force,  aod  which  we  intend  not  to 

*  abrogate  and  weaken,  against  the  true  iotention 
'  thereof.  Thisjwe  have  thought  fit  to  sisoify  unto 
'  you,  the  mther  to  shorten  any  long  Debate  upon  • 
'  this  great  question,  the  season  of  the  year  be- 

*  ing  so  far  advanced,  and  our  great  occasions 
'  of  state  not  lending  us  many  more  days  for 

*  longer  continuance  of  this  session  of  parlia- 

*  ment.'  Given  under  our  Signet  at  oor  Palace 
at  Westminster,  13  Mail,  the  4th  year  of  our 
reign. 

The  same  day  tlie  King^s  Letter  was  com- 
municated to  the  house  of  commons,  they  laid 
it  aside,  and  sir  Thomas  Wentwortb  said.  It 
was  a  Letter  of  Grace;  but  the  people  will 
only  like  of  that  which  is  done  in  a  parliamen- 
tary way :  besides,  the  debate  of  it  would  speiul 
much  time,  neither  was  it  directed  to  the  house 
of  commons ;  and  the  Petition  of  Hight  woul^ 
clear  all  mistakes :  For,  said  he,  some  give  it 
out,  as  if  the  house  went  about  to  pinch  the 
king's  prerogative.  But  the  further  debate  of 
this  matter  took  up  several  days. 

May  17.  The  Lords  propounded,  at  a  Con- 
ference, an  Addition  to  be  made  to  the  Peti- 
tion of  Right,  which  was  delivered  by  the  Lord- 
Keeper,  to  this  purpose : 

"  You  the  knights,  citizens,  and  burgesses  of 
the  bouse  of  commons,  ~my  lords  have  com- 
manded me  to  present  uuto  you  the  singular 
care  and  affection  they  have  to  preserve  that 
corrsspoodency  and  order,  which  tlie  two 
hojises  (both  iu  this  and  former  parliaments,  to 
the  happiness  of  this  kingdom)  have  heretofore 
enjoyed. 

'<  They  command  me  al^  to  let  yoa  know, 
that  they  ha\e  no  less  care  and  affection  to 
bring  that  great  business,  the  Liberty  aftke  Sub- 
jectf  to  an  happy  issue.  And  whereas  at  the 
last  Conference  of  both  houses,  there  were  some 
tilings  propounded,  that  came  from  their  lord- 
ships, out  of  a  desire  the  Petition  might  have 
the  easier  passage  with  his  majesty,  not  intend- 
ing to  alter  in  any  manner  the  substance  of  the 
Petition ;  but  it  was  tlien  thought  fit,  that  tliere 
was  another  part  of  tlie  Petition,  of  as  great 
importance  and  weight:  my  lords,  since  I  he 
time  of  that  Conference,  have  employed  them- 
selves wholly  to  reduce  the  Petition  to  such  a 
frame  and  order^  that  may  give  both  to  you  and 
them  hope  of  acceptance. 

'*  And  after  many  deliberations,  a^d  much 
advice  taken,  my  lords  have  resolved  to  repre- 
sent to  you  soeaethmg  which  they  have  thought 
upon,  yet  not  as  a  thing  conclusive  to  them  or 
you ;  and  according  to  their  desires  (havinj; 
mentioned  it  in  the  beginning^  have  held  it  fit 
CO  conclude  of  nothing,  till  tAat  you  be  made 
acquainted  witli  it,  and  that  there  may  be  a 
mature  advisement  betiveen  you  and  them,  so 
that  there  may  be  the  happier  conclusion  in  all 
tlieir  business. 
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'<  This  being  the  dctenniDattoti  of  the  brds, 
that  nothing,  that  is  now  ofTered  unto  tou, 
should  be  conclusive,  yet  they  thought  it  con- 
venient to  prcseui  it  unto  you. 

**  This  lUteration  (and  not  alteration,  hot  ad- 
dition) which  they  shnll  propound  unto  yuu,  to 
lie  Bd?i8ed  and  conferred  u{K}n,  which  is  no 
breach  of  the  same,  they  think  it  inceC,  if  it 
shall  stand  with  your  liking,  to  be  put  in  the 
conclusion  of  the  Petition  which  I  shuU  now 
read  unto  you.  ' 

'  We  present  this  our  humble  Petition  to 

*  your  majesty,  with  tbe  care  not  only  of  pre- 
'  serving  our  own  Liberties,  hue  with  due  re- 

*  gard  to  leave  intire  that  Sovereign  Power, 

*  wherewith  your,  majesty  is  trusts  for  the 

*  protection,  safet]p,  and  happiness  of  the  people/ 

'*  This  is  the  thing  the  lords  do  present  unto 
you,  the  subject  of  this  Conference,  concerning 
the  adding  of  this  in  the  conclusion  of  the  Peti- 
tion ;  .and  as  they  know,  that  this  is  no  small 
thing,  and  that  you 'cannot  presently  give  an 
tmswer  to  it;  therefore  thej  desire  yon,  tliat 
vou  do  witli  some  speed  consider  of  it,  and  their 
{orriships  will  be  ready  this  afternoon/' 

This  Addition  prociaced  several  Speeches. 

Mr.  Alford,  Let  us  look,  said  he,  into  the 
Records,  and  see  what  they  are,  what  is  *•  Sove- 
reign Poffer?"  Bodin  saith.  That  it  is  free 
from  any  condition,  by  this  we  shall  acknow- 
ledge a  regal,  as  well  as  a  legal  power:  Let  us 
give  that  to  the  king,  that  the  law  gives  him, 
and  no  more. 

Mr.  PyifMi.  I  am  not  able  to  speak  to  this 
f]UC8tion,  I  know  not  what  it  is :  All  our  Peti- 
tion is  for  tbe  Laws  of  England,  and  this  power 
seems  to  be  another  disitnct  power  from  tbe 
power  of  the  law.  I  know  how  to  add  sove- 
reign to  his  person,  but  not  to  his  power :  And 
we  cilnnot  leave  to  him  a  sovereign  power, 
when  we  never  were  possessed  of  it. 

Mr.  HnekwelL  We  cannot  adroit  of  those 
words  with  safety,  they  are  applickble  to  ail 
the  parts  of  our  Petition :  It  is  in  the  nature  of 
a  Saving,  and  bjr  it  we  shall  imply,  as  if  we  had 
incroacned  on  his  premgnttve ;  all  the  laws  we 
cite  are  without  a  saving :  and  yet  now  after 
the  violation  of  tliem  we  must  add  a  saving :  I 
have  seen  divers  Petitions,  and  where  the  sub- 
ject claimed  a  Right,  there  I  never  saw  a  sav- 
ing of  this  nature. 

Sir  Edward  CoAe.  This  is  maguitm  in  parvo, 
this  is  propounded  to  be  a  conclusion  of  our 
Petition :  It  is  a  matter  of  great  weight ;  and, 
to  speak  plainly,  it  will  overthrow  all  our  Peti- 
tion ;  it  trenches  to  all  parts  of  it :  It  flies  at 
Loan»,  and  at  tbe  Oath,  and  at  ImprisoiflDent, 
and  BiUetini;  of  Soldiers  ;  this  turns  all  about 
again.  Look  into  aH  the  Petitions  of  former 
timn^  they  never  petitioned,  wherein  there  was 
a  saving  of  tbe  king's  sovereignty :  I  know  that 
prerogative  is  part  of  the  law,  but  *  sovereign 
pOweP  is  no  pailiameniary  word.  In  my  npi- 
ition,  it  weakens  Magna  Charta,  and  all  our 
statutes;  for  they  are  absolute,  without  any 
saving  of  sovereign  power.  And  shall  we  now 
add  it,  we  shall  weaken  the  fonodalion  of  law, 
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and  then  the  bnildin^  roust  needs  falf;  let  us 
ttike  heed  what  we  yield  unto;  Magna  Charta 
is  such  a  fellow,  that  he  will  have  no  sovereign,  - 
I  wonder  this  sovereign  was  not  in  Magna 
Churtn,  or  in  the  conBrroations  of  it :  If  we 
grant  this,  by  implication  we  give  a  sovereign 
power  above  all  these  laws :  power,  in  law,  is 
taken  for  a  power  with  force  :  The  Sheriff  $hall 
take  the  power  of  the  county,  Mhat.it  uiean^ 
here,  God  6iil^  knovi-s.  It  is* repugnant  to  our 
petition,  that  »  a  Petition  of  Right,  grounded 
on  acts  of  parliament.  Our  predecessurs  could 
never  endure  a  sairo  jute  tuo,  no  more  than 
the  kings  of  old  could  endure  for  the  church, 
tatvo  hoHort  Dei  et  JiccUtia,  We  must  noL 
admit  of  it,  mid  to  qualify  it,  is  impossible. 
Let  us  hold  oar  privileges  according  to  the  law; 
that  power,  that  is  above  this,  is  nut  fit  for  the 
king  and  people  to  have  it  disputed  further.  I 
had  rather,  for  my  part,  have  the  prerogative 
acted,  and  1  myself  to  lie  under  it,  than  to  have 
it  disputed. 

Sir  Thotnas  Wentworth,  If  we  do  admit  of 
this  addition,  we  shall  leave  the  Subject  worse 
than  we  found  him,  and  we  shall  have  littlq 
thanks  for  our  labour,  when  we  come  home. 
Let  tts  leave  all  power  to  his  majestj[  to  punish 
malefactors;  but  our  laws  are  not  acquaiu  "xl 
with  sovereign  power :  we  desire  no  new  thing, 
nor  do  we  otter  to  trench  on  his  majesty's  pre* 
rpgative ;  we  must  not  recede  firom  this  Peti* 
tion,  either  in  part  or  whole* 

Mr.  Nfnfe,  To  add  a  Saving,  is  not  sale^* 
doubtful  words  may  beget  ill  construction  : 
and  the  words  are  not  only  doubtful  liords,  bo^ 
words  unknown  to  ns,  and  never  used  in  any 
att  or  petition  befb|«. 

Mr.  Stlden,  Let  u<  not  go  too  hastily  to  the' 
question.  If  there  be  any  objections,  let  any 
propound  them,  and  let  othess  answer  them  as 
they  think  good.  I  will  not  touch  the  reasons 
already  given.  The  sum  of  this  addition  is, 
rliat  our  riglit  is  not  to  be  subject  lb  Loans  or 
Imprisonment  without  cause,  or  Martial  Law, 
but  by  sovereign  power.  If  it  bath  no  refe- 
rence fo  OUT  Petition,  what  ddth  it  here  ^  I  am 
sure  all  others  will  say  it  hath  reference,  and  so 
must  we.  How  far  it  doth  exceed  all  examples 
of  former  times,  no  man  can  shew  me  the  like. 
I  have  made  that  search  that  fully  satisBes  me^ 
and  I  find  not  anotlier  besides  98  Ed.  1/  We 
have  n  great  many  petitions  and  bills  of  parlia-' 
ment  in  all  ages,  in  all  which  we  are  sure  no^ 
such  thing  is  added.  That  clause  of  the  S8, 
Edw.  1,  it  was  not  in  the  petition,  but  in  tbe 
kin^s  answer. 

In  Magna  Charta  there  were  no  such  clauses; 
the  artides  themselves  are  to  be  seen  in  a 
library  at  Limbetb,  in  a  book  of  that  time,  upon 
which  the  law  was  made.  There  was  none^ 
in  the  Statutes  in  king  John's  time,  fof  these  F 
have  seen,  there  is  no  saving.  In  the  ai  tides  of* 
confirmatitrchartarum,\%  u  saving, '  les  ancients 
aids,*  that  is,  for  •  file  maryer,  et  pur  fair  fitx' 
'  chivalier,*  and  for  ransom.  And  in  the  arti- 
cles of  king  John,  in  the  original  Charter,  which 
I  tan  shew,  there  those  three  aids  were  narn^ 
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therein,  and  they  were  all  known.  Id  the  25 
£.  S^  there  is  a  petition  against  Loans,  there  is'* 
no  saving,  and  so  in  others.  As  for  that  addi- 
tion in  tlie  S8  £.  1,  do  hut  obsen^e  the  peti- 
tions after  Magna  Charta ;  as  5  £.  3.  they  put 
Up  a  petition :  '  whereas  in  Magna  Cnarta  it  is 
coDiained  that  none  be  imprisoned  but  by  di^e 
process  of  law  -*  those  words  are  not  in  Magna 
Charta,  and  yet  there  is  no  saving.  And  so  in 
the  28  £.  d,  and  ^Qy  37,  and  49  of  £.  3,  all 
which  pass  by  petition,  and  yet  there  is  no  sav- 
ing in  them.  And  tliere  are  in  thein  other 
words  that  are  not  in  Magna  Charta,  and  yet 
no  saving.  For  that  that  Mr.  Speaker  said  to 
the  king,  it  was  our  heart,  and  ever  shall  be ; 
i)ut  we  then  spoke  of  the  king's  prerogative  by 
itself,  and  we  are  bound  to  say  so :  but  speak- 
ing of  our  rights,  shall  we  stay  we  are  not  to  b« 
imprisoned,  sa\  ing  but  by  the  king's  sovereign 
power?  Say  my  hinds,  without  an^  tiile,  be 
seiz'.d  in  the  king*s  hand,  and  I  bring  a  Peti- 
tion of  Kighr,  and  I  gu  to  the  king,  and  say,  I 
6o  by  DO  means  seek  your  majesty's  right  and 
title ;  and  after  that  I  bring  a  petition  or  mon- 
strance de  droit,  setting  forth  my  own  right  and 
title,  and  with  all  set  down  a  saving,  that  I 
leave  intire  his  majesty's  right,  it  would  be  im- 
proper. It  was  objected,  that  in  tlie  SB  of  E. 
1,  in  the  end  of  Articuli  super  Chartas,  which 
vas  a  cnn6rmHtion  of  Magna  Charta,  and 
Charta  dc  Foresta,  in  the  end  tiiere  is  a  clause, 
'  tavant  le  droit  et  signiory;'  tlie  words  arc 
extant,  in  that  Roll  that  is  now  extant,  but  the 
origrnul  roll  is  not  extent. 

In  the  25  £.1,  there  was  a  confirmation  of 
the  Charter :  in  the  27  £.  1,  the  parliament 
was  called,  and  much  stir  there  was  about  the 
Charter,  and  renewing  the  Articles,  but  then 
little  was  done.  In  28  £.  1,  the  commons  ^ 
Petition  or  Bill,  did  obtuin  the  liberties  and 
articles  at  the  end  of  the  parliament;  tliey 
were  extracted  out  of  the  Roll,  and  proclaimed 
abroad.  The  addition  was  added  in  tl^e  Pro- 
clnroation :  In  the  bill  there  was  no  savant^  but 
dfterwards  it  was  put  in ;  and  to  prove  this,  it 
is  true,  there  is  oo  Parliament-roll  of  that  year, 
yei  we  have  histories  of  that  time.  In  the 
library  at  Oxford,  there  is  a  journal  of  a  parlia- 
ment of  that  very  year,  which  mentions  so 
much;  also  in  the  public  library  at  Cambridge 
diere  is  a  manuscript  that  belonged  to  an 
abbej,  it  was  of  the  same  year  28  ^.  1,  and  it 
mentions  the  parliament  and  the  petitions,  and 
'  articulos  quos  petierimt  sic  connrmaverat  rex 
<  ut  in  fine  adderet,  salvo  jure  coronas  reps  ;' 
and  they  came  by  proclamation  in  London. 
l/Vhen  the  people  lieard  this  clause  added  in  the 
end,  they  fell  into  execration  for  that  addition, 
and  the  great  earls  that  went  away  satisfied 
from  the  parliament,  hearing  of  this,  «ient  to 
the  king,  and  afterwards  it  was  cleared  at  the 
next  parliament.  Now  there  is  no  Parliament- 
roll  of  this  at  that  time,  only  in  one  roll  in  the 
end  of  £dw.  3,  there  is  a  roll,  that  reciies  i}0t 
the  Parliiunent  bill,  but  tlie  statute  that  was 
the  effect  of  the  roll  that  was  proclaimed. 

The  Lords  afterwards,  at  a  Conference;  ten- 


dered Reasons  to  fortify  their  Addition ;  wbicb 
were  briefly  reported  by  the  Lord-Keeper  : 

'<  That  tlie  lords  were  all  agreed  to  defend 
and  maintain  the  just  liberties  of  the  subject, 
and  of  the  crown  ;  and  that  the  word,  *  leave,* 
was  debated  amongst  them;  and  thereby  they 
meant  to  give  no  new,  but  what  «vas  before: 
for  the  words  *  sovereign  power,'  as  be  is  a 
king,  he  is  a  sovereign,  and  roost  have  power; 
and  he  said,  the  words  were  easier  than  tbe 
•  Prerogative.'  As  for  the  word,  '  that,'  which 
is  a  relative,  and  referred  to  *  that  power,'  that 
is  for  the  safety  of  the  people ;  and  this,  said 
he,  can  never'  grieve  any  man.  Beiug  tbui 
published,  it  is  not  sovereign  power  in  general ; 
but  now  in  confutation  of  our  reasons.  Magna 
Charta  was  not  with  a  saving*;  but,  said  he,  yoa 
pursue  not  the  words  in  Magna  Charta,  und 
therefore  it  needs  an  addition.  As  for  tlie  28 
of  Kdw.  3,  he  suid,  there  was  a  saving;  and 
an  ill  exposition  cannot  be  made  of  this,  and 
both  houses  have  agreed  it  in  substance  al- 
ready ;  the  commons  did  it  in  a  speech  deliver- 
ed by  the  Speaker,  and  tliat  we  say  we  have 
not  a  thought  to  incroach  on  the  kmg*s  sove- 
reignty ;  and  why  may  you  not  add  it  in  your 
Petition?" 

Upon  this  report, 

Mr.  Muton  spake  His  opinion  ii^  manner 
following : 

.  In  our  Petition  of  Right  to  the  king's  majesty, 
we  mention  the  laws  and  statutes,  by  which  it 
appeared,  That  no  tax,  loan,  or  the  like,  ought 
to  be  levied  by  the  king,  but  by  common  assent 
in  parliament :  that  no  freeman  ought  to  be 
imprisoned  but  by  the  law  of  tbe  land ;  thai 
no  freeman  ought  to  be  compelled  to  sutfer 
soldiers  in  his  house.  In  the  Petition  we  have 
expressed  the  breach  of  these  laws,  and  desire 
we  may  not  sufier  the  like;  all  which  we  pray 
as  our' Rights  and  Liberties. 

The  lords  have  proposed  an  Addition  to  this 
Petition,  in  these  words :  '  We  humbly  pre- 

*  sent  this  Petition  to  your  majesty,  not  only 

*  with  a  care  of  our  own  Liberties,  but  with  a 
'  due  regard  to  leave  entire  that  Soverti^ 
'  Power  wherewith  your  majesty  is  intrusted 
'  for  the  protection,  safety,  and  liappiness  of 
'  your  people.' — And  whether  we  shall  oonseot 
uuto  this  Addition,  is  the  subject  of  this  day's 
discourse:  and  because  my  Lord-Keeper,  at 
the  last  conference,,  declared  their  lordships 
had  uken  the  words  of  the  Petition  apart,  I 
shall  do  so  too.  The  word,  '  leave,'  in  a  peti- 
tion, is  of  the  same  nature  as  *  saving'  m  a 
grant, or  act  of  parliament;  when  a  man  grants 
but  pM-t  of  a  thing,  he  saves  the  rest:  wl^a  he 
pctiuons  to  be  restored  but  to  parr,  lie  leaveth 
the  rt^t :  then  iu  the  end  of  our  Petition,  the 
word,  '  leave,'  will  imply,  that  something  is  40 
be  left  of  that,  or  at  lease  with  a  reference  to 
what  we  desire. 

llie  word  *  intire,'  is  very  considerable ;  a 
conqueror  is  bound  by  no  law,  but  lialli  power 
dare  /c^'ei,  his  will  is  a  law;  and  although 
\N'Jlliam  (he  Conqueror,  at  first,  to  make  iu> 
way  to  the  crown  of  Liigland  the  more  eaby. 
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and  the  possestion  of  it  more  sure,  claimed  it 
by  title :  but  afterwards  when  there  were  no 
powerful  pretenders  to  the  crown,  the  title  of 
conquest  (to  introduce  that  absolute  power  of 
a  conqueror)  was  claimed,  and  that  sratute  of 
Majrni^  Ghana,  and  other  statuses  mentioned 
in  our  Petition,  doprincipally  linoii  that  powen 
J  hope  it  is  as  lawUil  for  me  to  cite  a  Jesuit,  as 
it  is  for  Dr.  Manwaring  to  falsify  him ;  Suares, 
in  his  first  book,  Ue  Legitms,  cap,  17.  delivered 
hi»  opinion  in  these  words,  *  Aroplttudo  et  re- 

*  strictio  potestatis  regum  circa  ea  qu«  perse 
'  mala  rel  injusta  non  sunt,  pendet  ex  arbitrio 

*  hominum    et    ex  ambigua   conventione  vd 

*  pacto  inter  rtges  et  regnum.'  And  he  farther 
f  xpresaeth  his  opinion,  That  tlie  king  of  Spain 
was  so  absolute  a  monarch,  that  he  might  law- 
fully impose  tribute  without  consent  of  his 
people,  until  about  200  years  since,  when  it 
was  concluded  between  him  and  his  people, 
tliat  Without  conseivt  of  his  people  by  proxies, 
be  should  not  impose  any  tribute.  And  Suares*s 
opinion  is.  That  bv  that  agreement,  the  kings 
of  Spain  are  bound  , to  impose  no  tribute  with- 
out consent. 

And  this  agreement  that  author  calls  a  re* 

straining  of  that  sovereign  power ;  the  Statutes 

then  mentioned  in  our  Petition,  restraining  that 

absolute  power  of  a  Conqueror;  if  we  recite 
.  those  statutes,  and  say,  we  leave  the  sovereign 

power  intire,  we  do  take  away  that  restraint 

which  is  the  virtue  and  strength  of  those  sta- 
tutes, and  set  at  liberty  the  claim  of  the  sore- 

roi^n  power  of  a   conoueror,  which  is  to  be 

limited  and  rest  mined  uy  no  laws  :  tliis  may 

be  the  danger  of  the  wor<l,  •  intire.' 
The  next  word  delivered  by  the  lords  as 

observable,  is  the  particle,  *that;*  because  it 

was  said,  that  all  sovereign  pn%\er  is  not  men- 
tioned to  be  left,  but  only  (that)  witli  which 

the  king  is  trusted  for  our  protection,  safety, 

and  happiness :  but  I  conceive  this  to  be  an 

exception  of  all  sovereign  power ;  for  all  sove- 
■  reign  power  in  a  king,  is  for  the  pniteciion, 

safety,  and  happiness  of  his  people.  If  all  so- 
vereign power  be  excepted,  you  may  easily 

judge  the  consequence,  all  loans  and   taxes 

being  imposed   by  colour  of  that  sovereign 

power. 

The  next  word  is,  *  Trusted  ;'  which  is  very 

ambiguoo!»,  whether  it  be  meant,  trusted  by 

God  only  as  a  Conqueror,  or  by  (he  people 

also,  as  King,  which  are  to  govern  also  accord- 
ing to  laws,  exjMcto.    In  this  point  I  will  not 

presume  to  adventure  further ;  only  I  like  it 

not,  by  reason  of  the  doubtful  exposition  it  ad- 
mits. "  I  have  likewise  considered  the  proposi- 
tion itself,  and  therein  I  have  fiillen  upon  the 

dilemma,  tliat  this  Addition  shall  be  construed 

either  to  refer  unto  the  Petition,  or  not ;  if  it  doth 

not  refer  mito  the  Pt>iitinn,  it  is  me^y  useless 

and  unnecessary,  and  unbefitting  the  judgment 

of  this  grave  and  great  assembly  to  add  to  a 

Petition  df  this  «%eieht.     If  it  hath  reference 

uoto  it,  then  it  destroys  not  only  the  virtue  and 

rtrength  of  our  Petition  of  Right,  but  our  rights 

tiiemselyes ;  fur  the  Addition  being  referred  to 


each  part  of  the  Petition,  will  necessarily  re-' 
ceive  this  construction  :  that  none  ought  to  he 
compelled  to  make  any  gifl,  loan,  or  such  like 
charge,  without  common  consent,  or  act  of 
parliament,  unless  it  be  by  the  sovereign  power, 
with  which  the  king  is  trusted  for  the  proteo* 
tion,  safety,  and  happiness  of  his  people. 

That  iione  ought  to  be  compelled  to  sojoura 
or  billet  soldiers,  unless  by  the  same  sovereign 
power ;  and  so  of  the  rest  of  the  Rights  con- 
tained in  the  Petition  :  and  then  the  most  fa- 
vourable constmction  will  be,  that  the  king 
hath  an  ordinary  prerogative,  and  by  that  ho 
cannot  impose  taxes,  or  imprison  ;  that  is,  he 
cannot  impose  taxes  at  bis  will  to  employ  theia 
as  he  pleoseth  :  but  that  he  hath  an  extraordi* 
nary  and  traqscendant  sovereign  power  for  the 
protection  and  happiness  of  his  people,  and  for 
such  purpose  he  may  impose  taxes,  or  billet 
soldiers  as  he  pleaseth;  and  we  may  assure 
ourselves,  that  hereafter  all  loans,  taxes,  and 
bilietting  of  soldiers,  will  be  said  to  be  for  tha 
protection,  safety,  and  happiness  of  the  people. 
Certainly  hereafter  it  will  be  conceived,  that  aa 
house  of  parliament  would  not  have  made  aa 
unnecessary  Addition  to  this  Petition  of  Right ; 
and  therefore  it  will  be  resolved,  that  the  Addi- 
tion hath  relation  to  the  Petition,  which  will 
have  such  opertltion  as  I  have  formerly  de- 
clared;  and  I  the  rather  fear  it,  because  the 
late  loan  and  bilietting  have  been  declared  to 
have  been  by  sovereign  power  for  the  good  of 
ourselves ;  iind  if  it  be  doubtful  whether  this 
proposition  hath  reference  to  the  Petition  or 
not,  I  know  not  who  sliall  judge  whether  loans 
or  imprisonments  hereafter  be  by  that  sovereiga 
povrer  or  not  ? 

A  parliament,  which  is  made  a  body  of  se-  . 
yeral  writs,  and  may  be  dissolved  by  one  com- 
mission, cannot  be  certain  to  decide  this  ques- 
tion. We  cannot  resolve  that  the  Judges  shall 
determine  the  words  of  the  King's  Letter  read 
in  tliis  house,  expressing  the  cause  of  commit- 
ment may  be  such,,  that  the  judges  have,  not 
capacity  of  Judicature,  no  rules  of  law  to  di- 
rect and  juide  tlieir  judgments  in  cases  of  that 
transcendant  nature ;  the  judges  then,  and  the 
judgments,  are  easily  conjectured.  It  haih 
been  confessed  by  the  kin  A  counsel;  that  the 
statute  of  Magna  Charta  binds  the  king,  and 
his  sovereign  power  cannot  he  divided  from 
himself.  If  then  the  statute  of  Magna  Charta 
binds  tbe  king,  it  binds  his  sovereign  power. 
If  to  the  Petition  these  words  be  added,  tiie' 
exposition  must  be,  that  the  statute  of  Ma^a 
Charta  binds  the  king's  sovereign  power;  simo^^ 
the  king's  sovereign  power,  1  shall  endeavour 
tagive  some  answer  to  tbe  Reasons  given  by 
tbe  lords. 

The  first  is,  That  ii  is  the  intention  of  both 
houses,  to  maintain  the  jun  Liberty  of  tbe 
Subject,  and  not  to  diminish  ih6  just  power  of 
the  king :  and  therefore  the  expression  of  that 
intention  in  this  Petition,  cannot  prejudice  us.' 
To  which  I  anpwer,  \ 

-  First,  our  intention  was,  and  is,  as  we  then 
professed;  and  no  man  can  ftsst|;n  any  particular 
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ia  which  we  have  done  to  the  contrary ;  nei- 
ther have  we  any  way  transgressed  in  that  kind 
in  this  Petition :  and  if  we  make  this  Addition 
to  tiie  I^etition,  it  would  give  some  intimation. 
Chat  we  have  civen  a  cause  or  colour  of  otfence 
therein ;  which  w6  deny :  and  which  if  any 
man  conceive  so,  let  him  assign  the  particular, 
that  we  may  give  answer  t4iereunto. 

By  our  Petition,  we  ouly  desire  our  particular 
High  (if  and  Liberties  to  be  confirmed  to  us; 
and  therefore  it  is  not  proper  fur  us  in  it  to 
^lention  sovereif^n  power  in  general,  being  al- 
together impertinent  to  tlie  matter  of  the  Peti- 
tion.— ^There  is  a  great  difference  between  Uie 
words  of  the  Addition,  aud  the  words  proposed 
tWein,  viz.  between  just  power,  which  may 
he  conceived  to  be  limited  by  laws,  and  sove- 
^ign  power,  which  is  supposed  to  be  jrans^ 
'  ceodant  and  bOundleas. 

The  second  i^eason  delivered  by  their  lord- 
ships, was.  That  the  ^ing  is  savereign  :  that  as 
he  is  sovereign,  he  hath  power,  and  that  that 
sovereign  power  is  to  be  left :  for  my  part,  I 
would  leave  it  so,  as  not  to  mention  it ;  but  if 
h  should  be  expressed  to  be  left  in  this  Peti- 
Aon,  as  it  is  proposed,  it  must  admit  something 
to  bole^  in  the  king  of  wliat  we  pray,  or  at 
least  admit  some  sovereivQ  power  io  his  ma^-. 
jesty,  in  these  privilege  which  we  claim  to  he 
our'ri«ht,  wliich  would  fcuatrate  our  Petition, 
and  de&troy  bur  rigU,^  as  I  have  formerly 
shewed. 

The  third  Reason  given  for  this  Addition, 
was,  That  in  the  statate  of  ArticuU  super 
Ch;irU3>  there  is  a  saving  of  the  ilight  and 
^;;nionr  of  the  crown. 

1  u  w&ch  I  give  these  Answers :  That  Magna 
Charta  was  confimu^  above  thirty  tiraes»  and 
a*  general  saving  was  in  none  of  toese  acts  of 
couGrmation,  but  in  this  qnly;  and  I  see  no 
cause  we  should  follow  one  ilu  anck  not  thirty 
good  precedents  ;  and  the  rather,  because  tliat 
Kiving  prodooed  ill  efiects,  that  are  Well  known. 
— That  saving  was  by  act  of  parliament ;  the 
conclusion  uf  which  act  is'  That  in  all  those 
cases  the  king  did  will,  and  all  those  that  were 
at  the  malAi^  of  that  ordinance  did  i^aend, 
that  the  Right  and  Seigniory  of  the  crown  should 
be  saved  :  by  which  it  appears  that  the  saving 
was  not  in  the  I'etiiion  of  the  commons,  but 
added  by  the  king ;  for  in  the  Petition,  the 
kiti^^s  wul  IS  not  expressed. 

In  that  act  the  king  did  grant,  and  part  with, 
to  his  people,  divers  rights  belonzing'  to  iiis 
prerogative,  as  in  the  nest  chapter  ne  granted, 
that  the  people  might  chuse  three  men,  which 


mi^ht  have  power  to  hear  and  deteipiine  com- 
plamts,  made  against  those  that  offended  in 
any  point  of  Magna  Charta,  though  thej  were 
the  king*s  officers,  and  to  fine  and  ransom  thon. 
And  in  the  a,  12,  and  10  Chapters  of  tliat  Sta- 
tute, the  king  parted  with  other  prerog^ves, 
and  therefore  tl\ere  mi|tht  be  some  reason  of 
the  adding  of  that  soverei^a  power,  by  the  king's 
counsel :  out  in  this  petiuon,  we  desire  nothing 
of  the  king's  prerogative,  but  nroy  the  enjoying 
of  our  propa  and  undoabted  rights  and  privi* 


lege^;  therefore  there  is  no  cause  to  add  anv 
wurds,  which  may  imply  a-  saving  of  tliat  wluch 
concerns  not  the  matter  iu  the  Petition. 

Tlte  fourth  Reason  given  by  their  lordships, 
was.  That  by  the  mouth  of  our  Speaker,  we 
have  this  parliament  declared.  That  it  was 
far  from  our  inteutioii  toincroach  upon  bis  ma- 
jesty's prerogative,  and  that  therefure  it  coukl 
not  prejudice  us,  to  mention  the  same  resolu* 
tion  in  van  addition  to  this  Petition. 

To  which  I  answer.  That  that  declaration 
was  a  general  Answer  to  a  Message  from  his 
majesty  to  us,  by  which  his  ma|e»ty  expresMsd 
that  lie  would  not  have  his  prerogative  strait* 
ened  by  any  new  explanation  of  Magpa  Charts, 
or  the  rest  of  thesiatute»:  and  tberefisre  that 
expression  of  our  Speaker's  was  then  proper, 
to  make  it  have  refercuce  to  this  Petitian,  there 
being  nothing  tiierein  conuined,  but  particuhv 
Rights  of  the  Subject,  and  nothing  at  all  con- 
cerning his  majesty's  prerogative.— Secondly, 
That  Answer  was  to  give  his  majesty  sattsfactiou 
of  all  our  proceedings  in  general,  and*  no  man 
can  assign  any  particular,  in  whicli  we  have 
broken  it ;  and  this  Petitiofi  justifies  itself,  that 
in  it  we  have  not  offended  against  the  protes- 
tation :  aud  I  know  no  reason,  but  tliat  tiiii 
declaration  sliould  be  added  to  all  our  laws  ne 
shall  agree  on  this  parliament,  as  well  as  to  this 
Petition. 

The  last  reason  given,  was,  Tliat  we  have 
varied  iu  our  Petition  from  the  words  of  Magna 
Charta;  and  therefore  it  was  very  necessary 
that  a  saving  shouUl  be  added  to  this  Petition. 

I  answer,  that  in  the  statute  5  £•  3,  S5  £.  3, 
28  E..  3,  and  other  statutes,  with  which  Ma^ua 
Charta  is  confirmed  :  Uie  words  of  the  statute 
of  explanation  diSer  from  the  words  of  Magna 
Charta  itself;  the  words  of  some  of  the  sta- 
tutes of  explanation,  being,    '  1  hat  no  man 

*  ought  to  be  apprehended,  unle^^s  by  indict- 

*  meat,  or  due  process  of  law  ;'  and  tlie  otber 
statutes  diflferiug  from  the  words  of  Magna 
Charta,  in  many  other  particulars,  and  yet  tl^ 
is  00  saving  in  those  statutes,  much  less  »h<iuld 
there  be  any  in  a  Petition  uf  Right.    These  are 

«the  Answers  I  have  conceived  to  Uie  lieasous 
of  their  lofdships,  and  the  exposition,  I  appre- 
hend, must  be  made  of  the  proposed  words, 
being  added  to  oar  Petition.  And  therefore, 
I  conclude,  that,  in  iny  opinion,  we  may  not 
consent  to  tliis  Addition,  which  I  submit  to 
better  judgments^ 

Tiie  Commons  afterwards  appointed  Mr. 
Glanvile  and  sir  Henry  Martin  to  manage  ano- 
ther Confereoce>o  be  had  with  ihe  X/irds,  con- 
cerning the  said  matter,  and  to  clear  the  sense 
of  tlie  Commons  in  that  point:  The  one  argued 
.the  legal,  the  other  the  rational  part. 

Mr.  Glakville's  Speech  in  a  fi/11  Cororoittre 
of  both  Houses  of  Parliament,  May  OZ,  in 
th^  Painted  Chamber  at  Westminster. 

My  lords,  I  have  in  charge,  from  tbo  Con- 
OBOOs  Uooae  of  parliament  (wher^f  I  am  a 
member)  to  express  this  day  before  your  lord- 
ships some  part  of  their  cleac  seive^  taodu^ 
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tMH)  point  that  Kalh  occurred  in  tite  grant  de- 
Uate^  wbich  hath  so  loog  depended  in  both 
hotttes.-— I  shall  not  need  many  words  to  induce 
or  state  the  question,  which  I  am  to  handle  in 
this  •  free  conference.  The  subject  matter  of 
our  meeting  is  well  known  to  your  lordships,  1 
will  therelbre  only  look  so  far  back  upon  it,  and 
so  far  recollect  summarily*  the  proceedings  it 
hath  bad,  as  may  be  requisite  to  present  clearly 
to  your  lordships  considerations,  the  nature 
and  consequence  of  the  particular  wherein  I 
must  insisL 

Your  lordships  may  be  pleased  to  remember, 
now  that  the  Coounons  in  this  pnriiament  have 
framed  a  Petition  to  be  presented  to  his  ma- 
jesty, a  Petition  of  Rif;ht  rigluly  composed, 
relating  nothing  but  trvth,  desiring  nothing  but 
justice;  a  petitiop jusilv  occasioned,  a  petition 
necessary  and  fit  tor  toese  times,  a  petition 
founded  upon  solid  and  substantial  grounds, 
the  laws  and  statutes  of  this  realm,  sure  rocks 
to  build  upon ;  a  petition  bounded  within  due 
limits,  and  directed  upon  dsbt  ends,  to  ▼indi- 
cate some  hwfulnndjusK  liberties  of  the  free 
suhiecu  of  this  kingdom  from  the  prejudice  of 
violations  past,  and  to  secure  them  from  futnre 
innovations.  - 

And  because  my  following  discourse  must 
reflect  chiefiy,  if  not  wholly,  upon  the  matter 
of  this  Petition,  I  shnll  here  crave  leave  shortly 
to  open  to  your  lordships  the  distinct  parts 
whereof  it  doth  consist,  and  those  are  four. 

The  first  concerns  Levies  of  Monies^  by  way 
of  Loans  or  otherwise,  liar  his  majest/s  Supply ; 
declaring,  that  no  man  ought,  and  praying  that 
no  man  hereafter  be  compelled  to  make  or  yield 
any  gUl,  loan,  benevolence,  tax,  or  such  tike 
charge,  without  common  consent  by  act  of 
parhainent. 

9.  The  seo^d  is  ooneeming  that  Ubertv  of 
Person,  which  rishtfiilty  belongs  to  tlie  'freJ 
subjecu  of  this  realm,  espressing  it  to  beagainst 
the  tenure  of  the  laws  and  statutes  of  the  land, 
that  any  freeman  should  be  imprisoned  without 
cause  shewed  ;  and  then  redtiner  how  this 
liberty,  amongst  others,  liath  Il^tely  been  in- 
irinited,  itcoocludeth  with  a  just  and  necessary 
desire,  for  the  better  clearing  and  allowaooe  of 
this  piivilege  for  the  ftiiure. 

3.  The  third  declareth  the  unlawfulness  of 
hilletttng  or  placing  Soldiers  or  Mariners  to 
sojourn  in  free  subjects  houses  against  their 
wills, -and  prayeth  remedy  against  that  griev- 
ance. 

4.  The  fourth  and  last  aimeth  at  redress 
touching  Commissions,  to  proceed  to  the  trial 
and  ooodemnation  of  offenders,  and  caosing 
them  to  be  executed  and  nut  to  death  by  the 
Law  Martial,,  in  times  ana  places,  when  and 
MPheie,  if  by  the. laws  anc^  statutes  of  the  land 
they  had  deserved  death,  by  the  same  laws  and 
atatutes  also  they  mighty  and*  by  none  other 
ousht  to  he,  adjudged  and  executed. 

This  Petition,  the  careful  house  of  commons, 
isot  #ifling  to  omit  any  thing  pertaining  to  tlieir 
duties  or  which  might  advance  their  moderate 
«iiid  just  ends,  did  heretofiira  offer  uj^untn  your 


Iprdihips*  cbnsideratjon,  accontpanied  with  an 
humble  desire,  That  in  your  nobleness  and  jus-' 
tice,  you  would  be  pleased  to  join  with  them  in 
presenting  it  to  his  mnjesty,  that  so  coming 
from  the  whole  body  of  the  realm,  the  peers 
and  people,  to  him  that  is  the  head  of  both, 
our  gracious  sovereign,  who  must  crown  the 
work,  or  else  all  our  labour  is  in  vein;  it  might, 
by  voor  lordships  ooticurrence  and  assistance, 
fincT  the  mOre  easy  passage,  aud  obtain  the 
better  answer. 

Your  lordships,  as  your  manner  is  in  cases 
of  so  great  importance,  were  pleased  to  debate 
and  weigh  it  well,  and  thereupon  you  pro- 
pounded to  us  some  few  Amendments  (as  ^ou 
termed  them)  fay  way  of  alteration,  allednngi 
that  they  were  only  in  matters  of  form,  and  not 
of  substance ;  and  that  they  were  intended  to  ' 
no  other  end,  but  to  sweeten  tbe.Petition,  and 
make  it  the  more  passable  with  his  majesty. 

In  thtsjthe  House  of  Commons  cannot  but 
observe  that  fair  and  good  respect  which  your 
lordslups  have  used  in  your  proceedings  with 
them,  by  your  concluding  or  voting  nothing  in 
your  houbC,  uhtil  you  had  imparted  it  unto 
them ;  whereby  our  meetings  about  this  1)usi- 
ness  have  been  justly  stiled  free  conferences, 
either  party  repairing  hither  disencaged  to  hear 
and  weigh  the  otherVi  reasons^  and  both  houses 
coming  with  a  fuir  intention,  upon  due  consi- 
deration of  all  that  can  be  said  on  'the  other 
side,  to  Join  at  la^  in  resolving  and  acting  that 
which  shall  be  found  most  just  and  necessary 
f<)r  the  honour  aud  safety  of  his  majesty  and 
the  whole  kingdom. 

And  tooching  those  propounded  Alterations, 
which  were  not  many,  your  lordships  cannot 
but  remember,  that  the  house  of  cdUimons 
have  yielded  to  an  accommodailbn,  or  change 
of  their  Petition  in  two  poniculars;  whereby 
they  liope  your  lordshipa  have  observed,  as 
well  as  you  may,  they  have  not  been  affected 
unto  words  and  phrases,  nor  overmudi  abound- 
ing in'tiidr  own  sense;  but  rather  willing  to 
comply  widi  your  lordships  in  al!  indifferent 
things. 

For  the  rest  of  yoor  proposed  Amendments, 
if  we  do  not  misconceive  yoor  lordships,  ns  we 
are  confident  we  do  aot^  your  lordships,  nf 
yourselves,  have  been  pleased  to  relinquish 
them  with  a  new  overture,  for  one  oniv  clause 
to  be  added  in  the  end  or  foot  of  the  Petition, 
whereby  the  work  of  this  day  is  rvducerfto  one 
simple  head,  whether  that  clause  shall  be  re- 
ceived or  not } — ^This  Yielding  of  the  commons 
in  part  unto  your  lordships,  of  other  points  by 
you  somewhat  insisted  upon,  ptveth  ns  great 
assurance,  that  our  ends  are  one  ;  and  puttetb' 
>us  in  hope,  that,  in  conclusion,  wd  shall  con- 
cur, and  proceed  unanimously  to^eek  the  same 
ends,  bf  the  same  means. 

The  Clause  propounded  by  yoor  foidships  to 
be  acided  to  the  Petition  is  tfes :  , 

*  We  hmhbly  present  this  Petition'  to  your 

*  majesty,  not  only  with  a  care  for  preservation* 

*  of  Liberties,  but  with  a  due  regard  to  leave- 

*  intirc  that  Sovereign  Power,  wherewith  your 
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*  miyesty  is  intrusted  for  the  protection^  safety, 
'  and  happiness  of  your  people.* 

A  Clause  specious  in  shew,  and  smooth  in- 
words,  but  in  effect  and  consequence  most  dan- 
gerous, as  I  hope  to  make  most  evident:  ho«y- 
ever,  coming  from  your  lordships,  the  house  of 
commons  took  it  into  their  considerations,  as 
became  them,  and  apprehending  upon  die  fir»t 
debate,  that  it  threatened  ruin  to  the  whole 
Petition,  tliey  did  heretofore  deliver  some  Rea- 
sons to  your  lordships,  fur  which  they  then  de- 
sired to  be  spared  from  admitting  it. 

*  To  these  Reasons,  your  ioraships*  offered 
some  Answers  at  the  last  meeting;  wliich  hav- 
ing been  faitlifully  reported  to  our  house,  and 
there  debated  as  was  requisite  for  a  business 
of  such  weight  and  importance,  I  roust  say 
truly  to  your  lordships,  yet  with  due  reverence 
to  your  opinions,  the  Coqimons  are  not  satis- 
fied with  your  arguments ;  and  therefore  they 
have  commanded  me  to  recollect  your  lorcU 
ships  reasons  for  thij  clause,  and  in  a  fair  ireply 
to  let  you  see  the  causes  why  they  differ  from 
you  in  opinion. 

But  'before  I  come  to  handle  the  particulars 
wherein  we  dissent  from  your  lordships,  I  wilt 
in  the  first  place  take  notice  yet  a  little  further, 
of  that  general  wherein  we  all  concur ;  which 
is,  that  we  desire  not,  neither  do  your  lord- 
ships, to  augment  ur  dilate  the  Dberties  and 
Privileges  of  the  Subjects  beyond  the  just  and 
due  bounds,  nor  to  encroaqh  upon  the  limits  of 
his  majesty's  Prerogative  Royal.  And  as  in 
this,  yuur  lordships  at  the  last  meeiing  expressed 
clearly  your  own  senses,  so  were  your  lordships 
not  mistaken  in  collecting  the  concurrent  sense 
and  nieauing  of^'the  house  of  commons ;  they 
often  Imve  protested,  they  do,  and  ever  most 
protest,  That  these  have  been,  and  shall  be  the 
bounds  of  their  desires,  to  demand  and  seek 
nothing,  but  that  which  may  be  fit  for  dutiful 
and  loyal  subjects  to  ask,  and  for  a  gracious 
and  just  king  to  grant :  for  as  they  claim  by 
laws  some  liberties  for  themselves,  so  fib  they 
acknowledge  a  prerogative,  a  high  and  just 
prerogative  beloa^ing  to  the  king,  which  they 
intend  not  to  diminish.  And  now,  my  lords, 
being  assured,  not  by  stramed  inferences,  or 
obscure  collections,  but  by  the  express  and 
clear  declarations  of  both  house?,  that  our  ends 
are  the  same ;  it  were  a  miserable  unhappiness, 
if  we  should  fail  in  finding  out  the  means  to 
accomplish  our  desires. 

My  lords,  the  heads  of  those  particotar  Rea- 
sons which  lyou  insisted  upon  the  last  day,  were 
only  these : 

1.  You  told  us,  that  the  word  <  leave '  was 
of  such  a  nature,  that  it  oould  give  no  new 
thing  to  his  mnjesty.  * 

2.  That  no  just  exception  could  be  taken  to 
the  words  *  Sovereign  Power ;'  for  that  as  his 
majesty  is  a  king,  so  he  is  a  sovereign ;  and  as 
he  is  a  sovereign,  so  he  liath  power. 

3.  Tlifit  the  sovereign  power  mentioned  in 
this  clause  is  not  absolute,  or  indefinite,  but  li- 
mited and  regulated  by  the  particle  'that;' 
and  the  word  *  subseqacnt  *  which  restraioB  it 


to  be  applied  only  for  protection,  safety,  and 
happiness  of  the  people,  whereby  ye  inferred, 
there  could  be  no  danger  hi  the  allowance  of 
such  power. 

4»  That  this  clause  contained  no  more,  in 
substance,  but  the  like  expressions  of  our 
meanings  in  this  PeUtiou,  which  we  had  for- 
merly signified  unto'  his  majesty  by  the  moath 
of  Mr.  Speaker,  that  we  no  %vay  intendetl  to 
encroach  upon  his  majesty's  sovereigp  power 
or  prerogative. 

5.  That  in  our  Petition  we  have  used  other 
words,  and  of  larger  extent,  touching  our  li- 
bertieS)  -than  are  contained  in  the  statutes 
'whereon  it  is  grounded  :  In  respect  of  which 
enlargement,  it  was  fit  to  have  some  express,  or 
implied  saving,  or  narrative  declaratory  for  the 
king's  sovereign  power,  of  which  narrative  you 
alledge  this  clause  to  be. 

Lastly,  Whereas  the  commons, 'as  a  main 
argument  against  the  clause,  had  much  insisted 
upon  this,  tmit  it  was  unprecedented,  and  un- 
parliamentary in  a  petition  from  the  Subject, 
to  insert  a  saving  for  tlie  crown  ;  your  lord- 
ships brought  for  instance  to  the  contrary,  the 
two  statutes  of  the  35  Ed.  1,  commonly  called 
confirmatio  chariarum,  and  28  Ed.  1,  kuowu 
by  this  name  of  Articuli  super  Ckartas ;  in 
both  which  Statutes  there'  are  savings  for  the 
king. 

Uaving  thus  reduced  to  your  lordships  me- 
mories, the  effects  of  your  own  Reasons ;  I 
will  now,  with'  your  lordsliips  fiivour,  come  to 
the  points  of  our  reply,  wherein  I  most  hum- 
bly heseech  your  lordships  to  weigh  the  rea- 
sons which  I  shall  present,  not  as  the  sense  of 
myself,  the  weakest  member  of  our  house,  but 
as  the  genuine  and  true  sense  of  the  whole 
house  of  commons,  conceived  in  a  business 
there  debated  with  the  greatest  gravity  and  so- 
lemnity, with  the  gt«at^t  concurrence  df  opi* 
nions,  and  unanimity,  that  ever  was  in  any  bu- 
siness maturely  agitated  in  tliat  house.  1  shall 
not,  peradventnre,  follow  the  method  of  your 
lordships  recollected  Reasons  in  my  answering 
to  them,  nor  liCbour  to  urge  many  reasons.  It 
is  the  desire  of  tlie  commons,  tliat  the  weii^ht 
of  their  arguments  should  recompense,  if  need 
be,  the  smallness  of  their  number.  And,  in 
conclusion,  when  you  have  heard  me  tlirough, 
I  hope  your  lordships  shall  be  enabled  to  oil- 
lect  clearly,  oat  of  the  frame  of  what  I  shall 
deliver,  that  in  some  part  or  other  of  my  dis- 
course there  is  a  full  and  satisfiictory  answer 
giv«!n  to  every  particular  reason  or  objecbon 
df  your  lordships. 

The  Reasons  that  are  now  appointed  to  be 
presented  to  your  lordships,  are  of  two  kinds, 
legal  and  rational,  of  which  those  of  the  former 
sort  are  allotted  to  my  charge ;  and  the  first  of 
them  is  thus : 

The  clause  now  under,  question,  if  it  be 
added  to  tbe  Petition,  then  either  it  must  refer 
or  rebite  unto  it,  or  else  not ;  if  it  have  no 
such  reference,  is  it  not  clear  that  it  is  needless 
and  superfluous  f  And  if  it  have  such  refer- 
ence,  it  it  not  dear)  that  then  it  must  need« 
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luive  an  operation  upon  the  whole  Petition,  and 
iipoQ  all  the  parts  of  it  ?  We  cannot  think  that 
your  lordships  would  oflfer  us  a  vain  thin};; 
and  therefore  taking  it  for  granted,  that  if  it  be 
added,  it  would  refer  to  the  Petition ;  let  me 
beseech  your  lordships  to  observe  with  me, 
and  with  the  house  of  comoionsy  what  altera* 
tiou  and  qualification  of  the  same  it  will  intro* 
duce. 

The  Petition  of  itself,  simply,  and  witliout 
this  clause,  declareth  absolutely  the  rights  and 
privileges  of  the  subiect,  in  divers  points ;  and 
among  the  retrt  touching  the  levies  of  monies, 
by  way  of  loans  or  otherwise,  for  his  majesty's 
supply,  That  such  loans  and  other  charges  of 
the  like  nature,  by  the  laws  and  statutes  of  this 
laud,  ought  not  to  be  marie  or  laid  without 
common  consent  by  act  of  parliament:  But 
admit  this  clause  to  be  annexed  «<^ith  reference 
(to  the  Petition),  and  it  must  necessarily  con- 
clude and  have  tliis  exposition,  That  Loans 
and  the  like  charges  (true  it  is,  ordinaiily)  are 
against  the  laws  and  statutes  o(  the  realm, 
'  unless  Uiey  be  warranted  by  sovereign  power,' 
and  that  they  cannot  be  commanded  or  raised 
withoDt  assent  of  parUament,  '  unless  it  be  by 

*  sovereign  power  ■/  What  were  this  but  to  nJ- 
nit  a  sovereign  power  in  the  king  above  the 
laws  ana  statutes  of  tlie  kin^bm  ? 

Another  part  of  this  Petition  is.  That  the 
free  subjects  of  this  realm  ought  not  to  be  im- 
prisoned without  cause  shewed:  But  by  this 
clause  a  sovereign  power  will  be  admitteo,  and 
leil  entire  to  his  majesty,  sufficient  to  control 
the  force  of  law,  and  to  bring  in  this  new  and 
dangerous  interpretation.  That  the  free  sub- 
jects of  this  realm  ought  not  bv  law  to  be  ini- 
prisoued  without  cause  shewed,  '  unless  i^  be 

•  by  sovereign  power,' 

In  a  word,  this  clause,  if  it  should  be  ad- 
mitted, would  take  away  the  effect  of  every 
part  of  the  Petition^  and  become  destructive 
to  the  whole :  for  thence  will  be  the  exposi- 
tion touching  the  billetting  of  Soldiers  and  Ma- 
riners in  freemen's  houses  against  their  wills ; 
and  tlience  will  be  the  exposition  touching  the 
times  and  places  for  execution  of  the  Law  Mar- 
tial, contrary  to  the  laws  and  statutes  of  the 
realm. 

The  scope  of  this  Petition,  as  I  have  before 
observed,  u  not  to  amend  our  case,  but  to  re- 
store us  to  the  same  state  we  were  in  before ; 
whereas,  if  this  clause  be  received,  instead  of 
mending  the  condition  of  tlie  poor  subjects, 
whose  liberties  of  late  have  been  miserably 
violated  by  some  ministers,  we  shidl  leave  them 
worse  than  we  found  them  ;  instead  of  curing 
their  wounds,  we  shall  make  them  deeper. 
We  have  set  bounds  to  our  desires  in  this  great 
business,  'whereof  one  is  not  to  diminish  the 
prerogative  of  the  kinc,  by  raouniine  it  too 
.  high  ;  and  if  we  bound  outiclves  on  the  other 
'faide  with  this  limit,  not  to  abridge  the  lawful 
privileges  of  the  subject,  by  descending  be- 
neath that  which  is  meet,  no  man,-  we  liope, 
can  blame  us. 

My  lords,  as  there  it  mention  aide  in  the 


I  additional  Clause  of  Sovereign  Power,  so  is 
1  there  likewise  of  a  trust  repos^  in  his  majesty, 
I  touching  the  use  of  sovereien  power. 

The  word  <  Trust'  is  of  great  latitude  and 
large  extent,  and  therefore  ought  to  be  well 
and  warily  applied  and  restrained,  e^ecially  in 
the  case  of  a  king :  there  is  a  trust  inseparably 
reposqd  in  the  persons  of  the  kings  of  Englandf, 
but  that  trust  is  regulated  by  law.  For  exam- 
ple, when  statures  are  made  to  prohibit  thing* 
not  mala  in  u,  but  only  mala  quia  prohibita^ 
under  certain  forfeitures,  and  penalties,  to 
accrue  to  the  king,  and  to  the  informers  that 
shall  sue  for  the  breach  of  them ;  the  commons 
must  and  ever  will  acknowledge  a  regal  and 
sovereign  prerogative  in  the  king,  touching  such 
statutes,  that  it  is  in  his  maiesty*s  absolute  and 
undoubted  power,  to  grant  dispensations  to  par- 
ticnlar  persons;  with  the  clauses  of  non  uhUtinte^ 
to  do  as  they  might  have  done  before  those  sta- 
tutes, wherein  his  majesty,  conferring  grace  and 
favour  upon  some,  doth  not  do  wrong  to  others. 
Bat  there  is  a  difterence  between  those  statutes, 
and  the  laws  and  statutes  whereupon  the  Peti- 
tion is  grounded  :  by  thuse  statutes  the  subject 
has  no  interest  in  the  penalties,  which  are  all 
the  fruit  such  statutes  can  produce,  until  by 
suit  or  information  commenced  he  become  en- 
titled to  the  particular  forfeitures  ;  whereas  the 
laws  and  statutes  mentioned  in  our  Petition  are 
of  another  nature ;  there  shall  your  lordships 
find  us  rely  upon  the  good  old  statute,  called 
Magna  Charia,  which  declareth  and  confirmeth 
the  ancient  common  laws  of  the  liberties  of 
£nghind  :  There  shall  your  lordships  also  find 
ns  to  insist  upon  divers  other  most  material 
statutes,  made  in  the  time  of  king  Edw.  3,  and 
Edw.  4,  and  other  famous  kings,  for  explana- 
tion and  ratification  of  the  lawful  rights  and 
privileges  belonging  to  the*  subjects  of  this 
realm :  laws  not  inflicting  penalties  upon  of- 
fenders, intmihs  prohibiiu,  but  laws  declara- 
tire  or  positive,  conferring  or  confirmine,  ipso 
facto,  ail  inherent  right  and  interest  of  liberty 
and  freedom  in  the  subjects  of  this  realm,  as 
their  birthrights  and  inlieritance  descendable 
to  their  heirs  and  posterity;  Statutes  incorpo- 
rate Into  the  body  of  the  common  law,  over 
which  (with  reverence  be  it  spoken)  there  is  no 
trust  reposed  in  the  king's  '  Sovereign  I'otver,' 
or  '  Prerogative  Royal,'  to  enable  him  to  dis- 
pense with  them,  or  to  take  from  hib  su^ijects 
that  birthright  or  inheritance  which  they  have 
in  their  liberties,  by  virtue  of  tlie  common  law 
and  of  these  statutes. 

But  if  ttiis  Clause  be  add/?d  to  oor  Petition, 
we  shall  then  make  a  dangerous  overture  to 
confound  this  good  destination  touching  what 
statutes  tlie  king  is  trusted  to  controul  by  dis- 
pensations, and  what  not ;  and  shall  give  an 
intimation  to  posterity,  as  if  it  were  the  opinion 
both  of  the  lords  and  commons  assembled  in 
this  parliament,  that  there  is  a  trust  reposed  in 
the  king,,  to  lay  aside  by  his  *  sover<;ign  power,' 
in  some  emergent  cases,  as  well  the  Common. 
Law,  and  such  statutes  as  declare  or  ratify  the 
subjects  liberty^  or  confer  interest  upon  their 
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persons,  as  those  other  penal  statutes  of  such 
nature  as  I  have  meocioned  before;  which,  as 
we  can  by  no  means  admit,  so  we  believe  as^ 
tnredljy  that  it  is  far  from  the  desire  of  our  most 
gracious  sovereign ,  to  afiect  so  vast  a  trust, 
which  being  iransmitted  to  a  successor  of  a  dif- 
ferent temper,  might  enable  him  to  alter  the 
whole  frame  and  fabric  uf  the  commonwealth, 
and  to  resolve  that  government  whereby  this 
kingdom  hath  flourished  for  m>  many  years  and 
^es,  under  his  majest/s  most  royal  ancestors 
and  predecesBorb. 

Our  nent  Reason  is,  tliat  .we  hold  it  contrary 
iSa  nU  course  of  parliameut,  and  absolutely  re- 
pugnant to  the  very  nature  of  a  Petition  of 
Jli^t,  consisting  of  particulars,  as  ours  doth, 
|o  clog  it  with  a  general  Saving  or  Declaration, 
to  the  weakening  of  the  right  demanded ;  and 
we  ara  bold  to  renew,  with  some  confidence  our 
allegation,  that  there  can  be  no  preceileot 
shewed  of  any  suoh  clause  in  any  such  petitions 
in  times  past, 

I  shall  insist  the  longer  upon  this  particular, 
and  labour  the  more  carefully  to  dear  it,  be* 
eause  your  lordships  were  pleased  the  last  day 
t^  urge:  agfiinst  us  the  statiites  of  85  and  38  o£ 
£dw.  1,  as  arigumeuts  to  prove  the  contrary, 
and  satoied  not  to  be  satisfied  with  that  which 
in  tbb  point  we  had  affirmed.  True  it  is,  that 
in  those  statotes  there  are  such  savings  as  your 
iordships  have  observed;  but  I  shall  offer  ^ou 
%  clear  answer  to  them,  and  to  all  other  savings 
of  like  nature  tlmt  can  be  found  in  any  statutes 
whatsoever. 

First  in  the  general,  and  then  I  shall  apply 
particular  answers  to  the  particulars  of  those 
tiwo  Statutes ;  whereby  it  will  be  most  evident, 
that  those  examples  can  no  ways  sait  with  the 
matter  now  in  haodi  To  this  ^id  it  will  be  ne- 
cessary, tiiat  we  consider  duly  what  that  ques- 
.  tion  is,  which  indeed  concemeth  a  petition, 
and  not)  an  act  of  partiameuc.  Thi^  being  well 
observed,  by  shewing  unto  your  lordships  the 
4t£EereQoe  between  a  petition  for  the  law,  and 
the  law  ordained  upon  such  a  petition,  and 
opening  trul^  and  perspicuously  the  course  that 
was  bouien  in  fnuning  of  staiules  before  2  Hen. 
5,  difiereot  from  that  which  ever  since  then 
baih  been  used,  and  is.  still  in  use  amongst  us, 
lUid  by  noting  th*  times  wherein  th^  statotes 
were  made,  which  was  about  one  hundred  yeare 
before  %  Heo«i  5,  besides  the  differences  be- 
tween these  savings  and  this  clause;  I  doubt  not 
bm  I  shall  give  ample  satisfiwtion  to  your  lont- 
ships,  that  the  commons,  as  well  in  this  as  in 
all  their  other  reason^  have  been  most  careAii  to 
nsly  upon  nothing  but  that  which  is  most  true 
and  pertinent. 

Before  the  seoond  year  of  king.  Henry-  5,  the 
Qonrse  was  thus:  when  the  commons  wen 
suitors  for  a  l&w,  enh§F  the  Speaker  of  their 
house  bjT  word  of  month  from^  them,  the  lonb 
house  joiniiig.  with  them,  or  by/ some  BtU  in 
wxiiina,  which  was  usually  called  their  Fedtion, 
moved  the  king^  to  ordaio  laws  for  the  radcesa 
of  such  mi8chia&  or  inoouvenienoea^  as  vwe. 
fenod  griavoui  untotbcipeoplt.  i 


To  these  petitions  the  king  made  answer  as  he 
pleased,  sometimes  to  part,  sometimes  to  tb* 
whole,  sometimes  by  denial,  sometimes  by  as- 
sent, sometimes  absolutdy,  and  sometimes  bj 
qualification.  Upon  these  motions  and  peti- 
tions, and  the  king's  answers  to  them,  vras  tiie 
law  drawn  up  and  iugrossed  in  the  statute- roll 
to  bind  the  kifi^dom ;  but  tliis  inconvenience 
was  found  in  this  course,  that  oftentimes  tbe 
statutes  thus  framed,  were  against  the  sense 
and  meaning  of  tlie  commons,  at  wliose  desires 
thev  were  ordained;  and  therefore  in  the  9  Hen. 
5,  finding  tiiat  it  tended  to  the  viiHation  of  tbeir 
liberty  and  freedom,  whose  right  it  was,  and 
ever  had  been,  that  no  law  should  be  made 
without  their  assent ;  thejr  then  exhibited  a  pe- 
tition to  the  kinj;,  declaring  tbeir  right  in  this 
particular :  praying,  that  from  thenceforth  no 
law  might  be  made  or  ingrossed  as  statutes,  by 
additions  or  diminutions  to  their  motions  or  pe- 
titions, that  should  change  their  sense,  or  intent, 
without  their  assent ;  which  was  accordingly 
establUhed  bv  act  of  parliament.  Ever  since 
then,  the  right  hath  been,  as  the  use  was  be- 
fore, that  the  king  taketh  the  whole,  or  leavetb 
the  whole  of  all  Bills  or  Petitions,  exhibited  for 
the  obtaining  of  laws. 

From  this  course,  and  firom  the  tti^e  when 
first  it  became  constant  and  settled^  we  ooo* 
dude  strongly,  that  it  is  no  good  ar{|;umenr,  be- 
cause ye  find  Savings  in  acts  of  parhaments  be- 
fore the  second  of  Hen.  5,  that  those  Savings 
were  before  in  tbe  petitions  that  begat  those 
Statutes  r  for  if  the  petitions  for  the  two  Loans 
so  much  insisted  upon,  which  petitions,  for  any 
thine  we  know,  aie  not  now  extant,  were  never 
so  absolute,  yet  mi^lit  the  king,  according  to 
the  iisage  of  those  times,  insert  the  Savings  in 
his  answers;  which  passing  from  thence  into  the 
Statute-Roll,  do  only  give  some  little  colour, 
bat  are  not  proof  at  afi  that  the  petitions  also 
were  with  Savings.  « 

Thus  much  for  the  general ;  to  come  now 
to  the  particular  statute  of  95  £dw.  1,  which 
was  a  amfirmation  of  Magna  C^MUta^  with 
some  provision  for  the  better  execution  of  it, 
as  Common  Law,  which  words  are  woith  the 
noting.  It  is  true,  that  statute  hath  alsa  a 
clause  to  this  effect.  That  the  king,  or  his  heirs, 
from  thencefortli  shooU  take  no  Aids,  Taxes, 
or  Prisage  of  his  subjects,  bnt  by  common  as* 
sent  of  all  the  reahn,  saving  the  antient  Aids 
and  Prisage  due  and  accustomed. 

This  Saving,  if  it  were  granted,  (which  is  nor, 
nor  cannot  be  proved)  that  it  was  as  weU  in  the 
Petition  as  in  the  Act;  yet  can  it  no  way  im- 
ply, that  it  is  either  fit  or  safe,  that  the  daose 
how  in  question  should  be  added  to  par  peti- 
tion ;  for  the  nature  and  office  of  a  Saving,  or 
exception,  is  to  exempt  particulars  out  of  a  ge- 
neral, and  to  ratify  the  rule  in  things  not  ex- 
empted, but  ia  no  sort  to  weaken  or  destroy 
the  general  rule  itself. 

The  body  of  that  law  was  against  all  Aids, 
and  l^ses,  and  Pnssgein  general,  and  was  a 
confirmation  of  the  common 'law,  formerly  de- 
cbfled.  hy  Magna'  Ohartat;  theSavii^  wqNs>oaly 
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of  Aids  and  Prisage  in  particular,  so  well  de- 
scribed and  restrained  bV  the  word»,  *  ancient 
'  and  accustomed,!  that  there  could  be  uo  doubt 
tvhat  could  be  the  clear  nieaiuiig  and  extent  of 
l^hat  exception  ;  for  the  king's  right  to  those  aor 
cient  Aids,  intended  by  that  statute  to  be  saved 
to  him,  was  w  ell  koowu  in  tlwse  days,  and  is  not 
yet  forgotten. 

Tliese  Aids  were  three ;  from  the  king's  te- 
nants by  knights  service,  due  by  the  common 
law,  or  general  custom  of  the  realm :  Aid  to 
ransom  the  king's  royal  person,  if  unhappily  he 
should  be  taken  prisoner  in  the  wars;  Aid  to 
inake  the  king's  eldest  son  a  knight,  and  Aid 
to  mtMTy  the  kind's  eldest  daut^liter  once,  but  no 
more:  and  that  uiose  were  the  only  Aids  iateiui- 
ed  to  be  saved  to  the  crown  by  that  sutule^ 
appearetb  in  some  clearaess  by  the  Charter  of 
kmg  John,  dated  at  Running-Mead  the  16th  of 
Jane,  in  the  fifth  year  of  nis  reign,  wherein 
they  are  enumerated  with  an  exclusion  of  nil 
other  Aids  whatsoever.  Of  this  Charter  I  have 
here  one  of  the  originals,  whereon  I  beseech 

!^our  lordships  Jto  cait  your  eyes,  and  i^ive  me 
eave  to  read  the  very  words  which  conccra 
this  point.  These  words,  my  lordsy  are  thus: 
'  IsTullum  scutagiam  vel  aoxilium  ponatur  n 

*  regno  no»tro,  nisi   per  commune  consilium 

*  re^m  no»tri,  Aisi  ad  corpus  nostrum  redimen*> 

*  (iun^  et  primogenitum  nlium  nostrum  militeoi 
^  faciendum,  et  ad  (iliam  nostram  primogmitam 
'  semel  maritandam,  et  ad  hoc  non  fiat  nisi  ra- 

*  tionablle  au>ulium.' 

Touching  Prisage,  the  other  thinj;  excepted 
]^y  this  Statute,  it  is  also  of  a  parucuhir  right 
to  the  crowB  so  well  known,  that  it  needeth  fko 
description^  the  king  being  in  possession  oi*  it  by 
every  day'^  usage.  It  is  to  take  one  tun  of 
wine  before  the  mast,  and  another  behind  die 
mast,  of  every  ship  bringing  in  above  twenty 
tuns  of  wine^  and  here  discharging  them  by  way 
of  merchandise. 

But  our  Petition  consisteth  altogether  in  par- 
ticulars^ to  which  if  any  general  Saving,  or 
words,  amounting  to  one,  shoald  be  annexed,  it 
cannot  work  10  confirm  things  not  excepted, 
which  are  none,  but  to  confound  things  included, 
which  are  all  the  parts  of  the  Petition  ;  and  it 
must  needs  beget  this  daogenous  expositioi^ 
that  the  Rights  and  Liberties  of  the  subject, 
declared  and  denuinded  by  this  Petition,  are 
not  tkeirs  absolutely,  hut  tubmodo  ;  not  to  con- 
tiaae  always,  but  only  to  take  place,  when  tfie 
king  is  pleased  not  to  exercise  tliat  '  sovereign 

*  power,'  wherewith,  this  clause  admitted,  be 
is  trusted  for  the  protection,  safety,  and  hap- 
piness of  his  people.  And  thus  that  birthright 
and  inheritance,  which  wc  have  in  our  lib«frtieS) 
shall  hy  our  own  assents  be  turned  into  a  mere 
tenancy  at  will  and  su6ferance. 

Touching  the  Statute  of  28  £dw.  1.  Articuli 
super  Chartas,  the  scope  of  that  Statute,  among 
other  things,  being  to  provide  for  the  better 
observing  and  maintaining  of  Magna  Cbarto^ 
bath  ia^it  nevertlielcss  two  Savings  for  the 
king;  the  one  particular,  as.  I  take  it,  to  pre- 
serve the  antieat  prisagje^  due  and  accustomed^ 
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at^of  wioes  ar|d  other  goods ;  the  otbe^  9Hwnil| 
seigniory  of  the  crown  in  all  things. 

TO  these  two  Savings,  be&ides  the  fbrnicr  aa» 
swers,  which  may  be  Mr  tiie  most  pan  appUied 
to  this  statute  as  well  as  to  tlte  roraier,  i  add 
these  further  answers :  the  first  of  these  twi$ 
Savings,  is  of  the  same  prisage  of  wines,  whidi 
is  excepted  in  the  35  Edw.  1,  but  in  some  more 
clearness ;  for  that  here  the  word,  wiijes,  is  -esp* 
pressly  annexed  to  the  word,  prisoge,  wliich  I 
take  for  so  much  to  be  in  exposition  of  the 
former  law<  and  albeit  thtfse  words^  atxl  of 
otiier  0oods,  be  added,  yet  do  I  take  it  to  b« 
but  a  particuUir  Saviofr,  or  exception,  which 
being  cpialified  with  tiie  words,  autieaf,  ckie^ 
and  accustomed,  is  not  very  dangerous,  nor  can 
be  understood  oH  prisage  or  levies  upon  goods 
of  all  sorts  at  rhe  king's  will  and  pleas<lre.;  but 
only  of  the  old  and  certain  costoras  apon  wool, 
woolfeb,  and  leather,  which  were  due  to  the 
crown,  long  before  the  mnkit^  of  this  statute. 

For  Uie  latter  of  tlie  twr»  savings  in  this  act^ 
which  is  of  the  more  unuauol  nature,  and  sub» 
ject  to  the  more  exce^rtion ;  it  ia  iudeed  gcue^ 
ral,  aad  if  we  nvxy  believe  the  coacuneni  rdir* 
tlons  of  the  Histories  of  those  tiwe^,  as  weH 
those  that  arc  now  printed,' as  tliose  tKat  remats 
only  in  manuscripts,  it  gave  diHnste  from  tlie 
beginning,  and  wrougtit  no  good  effect,  hot  pro« 
duced  such distenipere and  troubles  in  the  st«te, 
as  we  wish  may  be  buried  in  perpetual  oblivion^ 
and  that  the  like  saving  in  these  and  future 
times  mav  never  breed  the  like  distarbance:  ' 
for  from  hence  arose  a  iealousy,  tlmt  Magna 
Charts,  which  declared  toe  ancient  right  of  the 
subject,  and  was  an  absolute  law  in  it^f,  being 
now  confirmed  by  a  latter  act,  with  this  addU 
tion  of  a  general  saving;  for  the  king's  right  in 
all  things  by  the  saving  was  weakened,  and  that 
made  doubtful,  which  was  clear  before.  But 
not  to  depart  from  our  main  ground,  which  is, 
(hat  savings  in  old  acts  of  parliament,  befi^rs 
the  2  H.  5,  art;  no  proof  that  there  were  the 
like  savings  in,  the  petitions  fi)r  those  acts ;  le^ 
Bie  ohserve  unto  your  lordships,  and  so  leave 
this  point,  that  albeit  ibis  petition,  whereon  this 
act  of  28  £d.  1,  was  grounded,  be  perished  i 
yet  hath  it  pleased  Gad,  tliat  tiie  very  frama 
aad  context  of  (he  net  itself,  as  it  is  drawn  upy 
and  entered  upon  the  Statute-roU,  and  printed 
in  our  book,  doth  manifestly  import,  that  thi« 
saving  came  in  by  the  king*s  anstter,  and  was 
not  in  the  original  petition  of  tl»e  lords  aqd  com- 
mons ;  for  it  coinetii  in  at  the  eufi  o(  the  ad 
after  the  words  (k  roy  le  veiti)  which  com- 
monly are  the  words  of  tlie  roval  assent  to  aa 
act  of  parli<)raent.  And  though  they  be  mixed 
and  followed  with  other  words,  as  though  the 
kintf's  counsel,  and  the  rest  who  were  pKsenl 
at  (he  making  of  this  ordinance,  did  intend  tho 
same  saving;  yet  is  qot  that  conclusive^  sa  loiif 
as  by  the  fi}rm  of  those  times,  tbe  kin|;'s  answer 
working  upon  tbe  materials  of  the  petition, 
miieht  be  conceived  by  some  to -make  the  lav  ^ 
effectual,  though  varyic^  from  the  frame  of  the 
petition. 

The  aesLt  &«mm  wluclk  the  Geanioiift  hw4. 
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comroandcd  me  to  me,  for  which  thej  still  de- 
tire  to  be  spared  from  adding  this  clause  to 
their  Petition,  is  this:  This  ofiensive  law  of  28 
£.  1»  which  confirmed  Magna  Charta,  with  a 
saving,  re&ted  not  long  in  peace,  for  it  gave  not 
that  satisfaction  to  the  lords  or  people,  as  was 
requisite  they  should  have  in  a  case  so  nearl)r 
concerning  them  :  and  therefore  al>out  33  or 
34  of  the  same  king's  reign,  a  latter  act  of  par- 
liament was  made,  whereby  it  was  enacted,  that 
all  men  should  have  their  law.*,  and  liberties, 
and  free  customs,  as>  largely  and  wholly  as  they 
had  used  to  have  at  any  time  when  they  had 
them  best;  and  if  any  statutes  had  been  made, 
ur  any  customs  brought  in  to  the  contrary,  that 
•11  such  statutes  and  customs  should  be  void. 

This  was  the  first  law  which  1  call  now  to 
mind,  that  restored  Magna  Charta  to  the 
original  purity  wherein  it  was  first  moulded, 
aJbeit  it  bath  smce  been  confirmed  above  twenty 
times  more  by  several  acts  of  parliament,  in  the 
reigos  of  Uivers  most  just  and  gracious  kings, 
who  were  inost  apprehensive  of  their  rights, 
and  jealous  of  lueir  honours,  and  always 
without  savings;  so  as  if  between  it  and 
•M  Edw.  1,  Magna  Charta  stood  blemished 
with  many  savings  of  the  king's  rights  or  seig- 
niory, which  might  be  conceived  to  be  above 
the  Jaw;  that  stain  and  blemish  was  long  «nce 
Uken  away,  and  cleared  by  those  manv  abso- 
lute declarations  and  confirmations  of  that  ex- 
cellent law  which  followed  in  after  ages,  and  so 
itstandeth  at  this  day  purged  and  exempted 
now  from  any  such  saving  whatsoever. 

I  "beseech  your  lordships  therefore  to  observe 
the  oircnmstance  of  time,  wherein  we  offer  this 
Petition  to  be  presented  to  your  lordshius,  and 
by  us  unto  his  majesty :  Do  we  ofier  it  when 
Magna  Charta  stands  clogged  with  savings?  No, 
my  lords,  but  at  this  day,  when  latter  and  bet- 
ter confirmations  have  vindicated  and  set  free 
that  law  from  all  exceptions;  and  shall  we  now 
annex  another  and  worse  saving  to  it,  by  an  un- 
necessary clause  in  that  Petition,  which  we  ex- 
pect should  have  the  fraits  and  effects  of  a  law  ? 
Shall  we  ourselves  relinquish  or  adulterate  that, 
which  cost  our  ancestors  such  care  and  trouble 
lo  purchase  and  refine?  No,  my  lords,  but  as 
we  should  hold  ourselves  unhappy,  if  we  should 
not  amend  the  wretched  estate  of  the  poor  subs- 
ject,  so  let  us  hold  it  a  wickedness  to  impair  it. 

Whereas  it  was  further  urged  by  your  lord- 
ships. That  to  insert  this  clause  into  our  Peti- 
tion, would  be  no  more  than  to  do  that  again 
at  your  lordship's' motion  and  request,  which  we 
bad  formerly  done  by  the  mouth  of  our  Speaker ; 
and  that  there  is  no  cause  why  we  should  re- 
cede from  that  which  so  solemnly  we  have  pro- 
fessed :  To  this  I  answer  and  confess,  it  was 
then  in  our  hearts,  and  it  is  now,  and  shall  be 
ever,  not  to  encroach  on  his  majesty's  sovereign 
jMwer.  But  I  beseech  jour  lordships  to  ob- 
serve the  different  occasion  and  reference  of 
that  protestatidn,  and  of  this  clause. 

That  was  a  general  Answer  to  a  general  Mes- 
tage,  which  we  received  from  his  majesty,  warn- 
lii|  us  not  to  encroach  upon  hii  Prerogative;  to 


which,  like  dutiful  and  loving  subjects,  we  an- 
swered at  ^U,  according  to  the  integrity  of  oar 
own  hearts;  norwas  there  any  dan|;er  in  making 
such  an  answer  to  such  a  message,  nor  could 
we  answer  more  truly  or  more  properly  :  bot 
did  that  Answer  extend  to  acknowledge  *  a  so- 
vereign power*  in  the  king,  above  the  laws  and 
statutes  mentioned  in  our  Petition,  or  oontrool 
the  Liberties  of  the  Subjects,  therein  declared 
and  demanded  ?  No,  mjr  Jords,  it  hath  no  refe* 
rence  to  any  such  particulars ;  and  the  saune 
words  which  in  some  cases  may  be  fit  to  be 
used,  and  were  unmanneriy  to  be  omitted,  can- 
not in  other  cases  be  spoken,  but  with  imperti- 
nency  at  the  least,  if  uot  with  danger.  1  have 
formerly  opened  my  reasons,  proving  the  danger 
of  this  clause,  and  am  commanded  to  illastrate 
the  impertinency  of  adding  it  to  the  Petition,  by 
a  familiar  case,  which  was  put  in  our  house  by 
a  learned  gentleman,  and  of  my  own  robe:  die 
case  is  thi«,  two  manors  or  lordships  lie  adjoin- 
ing together,  lind  perchance  intermixed,  so  as 
there  is  some  difficulty  to  discern  the  true 
bounds  of  either ;  as  it  may  be  touching  the  con- 
fines where  the  Liberty  of  the  Subject,  and  the 
Prerogative  of  the  Crown  do  border  each  u(ion 
the  oSier ;  to  the  one  of  the  manors  the  king 
hath  clear  right,  and  is  in  actual  possession  of  it, 
but  the  other  is  the  subject's.  The  king  beins 
mis-informed,  tliat  the  subject  hath  intrudea 
upon  his  majesty's  manor,  asketh  his  subject, 
whether  he  doth  enter  upon  his  majesty's  manor, 
or  pretendeth  any  title  to  it,  or  any  part  of  it. 
The  Sulject  being  now  iustly  occasioned, 
maketh  answer  truly  to  the  king,  that  he  hath 
not  intruded,  nor  will  intrude  upon  his  majesty's 
manor,  nor  doth  make  any  claim  or  title  to  it, 
or  any  part  of  it.  This  answer  is  proper  and 
fiur ;  nay,  it  were  unmannerly  and  ill  done  of 
the  subject  not  to  answer  upon  this  occasion. 
Afterwards  the  king,  upon  colour  of  some 
double  or  sinele  matter  of  record,  seizeth  into 
his  highnes»'s  hands,  upon  a  pretended  title,  the 
subject's  manor :  the  subject  then  exhibiteth 
his  Petition  of  Right  to  his  majesty,  to  Tetain 
restitution  of  his  own  manor,  and  therein  layeth 
down  title  to  his  own  manor  only :  Were  it  not 
improper  and  absurd  in  this  case  for  him  to  tell 
the  king,  that  he  did  not  intend  to  make  ^ny 
claim  or  title  to  his  majesty's  manor,  which  is 
not  questioned  ?  Doubtless  it  were.  'This  case, 
rightly  applied,  will  fit  our  purpose  well,  and  no- 
tably exp  tin  the  nature  of  our  Petition. 

Why  should  we  speak  of  leaving  entire  the 
king's  *  Sovereign  Power,' whereon  we  encroach 
not,  while  we  only  seek  to  recover  our  owji  Li- 
berties and  Privileges,  which  have  been  seixcd 
upon  by  some  of  the  king's  ministers?  If  our 
Petition  did  trench  actually  upon  his  majesty's 
prerogative,  wouM  our  saying,  that  we  intended 
it  not,  make  the  thing  otherwise  than  the 
truth? 

My  lords,  there  needeth  no  Protestation  or 
Declaration  to  the  contrary  of  that  which  we 
have  not  done ;  and  to  put  in  such  a  Clause, 
cannot  argue  less  than  a  fear  in  us,  as  if  we  had 
invaded  it :  which  we  hold  sacredj  and  are  a^ 
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snre&,  that  we  have  not  touched  eiiber  in  our 
words  or  iu  our  intentions.  And  touching  your 
iordsliipK  obbervation  upon  the  word  (leave),  if 
it  be  not  a  proper  word  to  give  any  new  thing 
to  the  king,  ^re  we  are,  it  is  a  word  dangerous 
in  another  sense ;  for  it  may  amount,  without 
all  question,  to  acknowladge  an  old  ri^ht  of  <  so- 
'  vereign  power'  inhi^  majesty,  above  those  laws 
and  statutes  whereon  only  our  liberties  are 
founded ;  a  doctrine  wliich  we  most  hu  tnhly  crave 
your  lordships  leave  fi-eely  to  protest  against, 
ilnd  for  your  lordsliip  s  proffering,  that  some 
saving  should  be  requisite  for  preservation  of  his 
majesty's  <  sovereign  power'  in  respect  our  Peti- 
tion runneth  in  larger  words  than  our  laws  and 
statutes  whereon  we  ground  it ;  what  is  this  but  a 
dear  confession  by  your  lordships,that  this  clause 
was  intended  by  you  to  be  that  saving  ?  For 
other  savixig  than  this  we  find  not  tendered  b^ 
yoa :  and  if  it  be  such  a  saving,  }>ow  can  it 
stand  with  your  lordships  otlter  arguments^  that 
it  should  be  of  no  ot\^T  effect  ihau  our  former 
expression  to  his  majesty  b]^  the  mouth  of  oor 
Speaker  ?  But  I  will  not  insist  upon  collections 
of  this  kind;  I  will  on  1/ shew  jron  the  reasons 
of  the  commons^  why  this  Petition  needeth  no 
such  saving,  albeit  the  words  of  these  statutes 
be  exceeded  in  the  declaratory  part  of  our  Pe- 
tition :  those  things  that  arc  within  the  equity 
and  true  meaning  of  a  statute,  are  as  good  laws 
as  those  which  are  contained  in  the  express 
letter,  and  therefore  the  sututes  of  the  4S  £d. 
d,  36  H.  3,  Uot.  Par.  n.  12,  and  other  the  sta- 
tutes made  in  this  time  of  king  £dw.  3,  for  the 
explanation  of  Magna  Charta,  which  hath  been 
so  often  youched  in  this  parliament,  though 
they  differ  in  words  fronl  Magna  Charta,  had 
DO  saving  annexed  to  any  of  them,  because  they 
enacted  more  than  was  contained  in  effect  in 
that  good  law,  under  the  words,  '  per  legale 
*  judicium  pariuqfi  suorum,  aut  per  legem  terras;' 
which  by  these  latter  laws  are  expounded  to 
import,  that  none  should  be  put  to  answer  with- 
out presentment,  or  matter  of  record,  or  by  due 
process*  or  writ  original :  and  if  otherwise,  it 
should  be  void,  and  holden  for  error. 

It  hath  not  been  vet  shewn  unto  us  from  your 
lordships,  that  we  have  in  any  of  our  exmres* 
sions  or  applications  strained  or  misapplied  any 
of  die  laws  or  statutes  whereon  we  do  insist ; 
and  we  are  very  confident  and  well  assured, 
that  no  such  mistaking  can  be  assigned  in  any 
poiut  of  our  petition  now  under  question  :  If 
therefore  it  do  not  exceed  the  true  sense  and 
construction  of  Magna  Charta  in  the  subsequent 
Jaws  of  explanation,  whereon  it  is  grounded, 
what  reason  is  there  to  add  a  saving  to  this  pe> 
tition  more  than  to  those  laws ;  since  we  desire 
to  transmit  the  fruits  of  these  our  labours  to 
posteri^,  not  only  for  the  justification  of  our- 
selves, in  right  of  our  present  and  their  future 
liberties,  but  also  for  a  brave  expression  and 
perpetual  testimony  of  that  grace  and  justice, 
which  we  assuce  ourselves  we  shall  recer-e  in 
liis  majesty's  speedy  and  clear  answer  ?  This  is 
the  thing  we  seek  for,  and  this  is  the  thing  we 
hoped  for,  and  this  is  the  thing  only  .will  settle 


such*  an  unity  and  confidence  betwixt  his  ma* 
jesty  and  us,  and  raise  bucb  a  cliearfulness  in 
the  hearts  of  ail  Lis  loving  suhjects,  as  will 
make  us  proceed  uuaiiinnously,  and  with  all 
expedition  to  supply  him  for  his  great  occasions 
iu  such  measure,  and  in^  such  way,  as  may 
make  him  safe  at  home,  aud  feared  abroad. 

Sir  Hcarj/  Martin,  My  lord?,  the  work  of 
this  day,  wlierein  the  liou^e  of  commons  hath 
employed  the  gentleman  that  spoke  last,  and 
myselt,  was  to  reply  to  the  Answer,  which  it 
hath  pleased  the  Lord-Keeper  to  make  to  thos^ 
Reasons,  which  we  had  offered  to  your  lord- 
ships consideration,  in  justification  of  our  refu- 
sal, not  to  admit  into  our  Petition  the  Addition 
commended  by  your  lordships.  Which  Rea- 
sons of  ours,  since  they  have  not  gjvcn  such 
satisfaction  as  we  desired,  and  well  hoped,  as 
by  the  Lord-Keeper's  Answer  appeared ;  it 
was  thought  fit,  for  our  better  order  and  method 
in  replying,  to  divide* the  Lord-Keeper*s  An- 
swer into  two  parts,  a  legal  and  a  rational: 
The  reply  to  Uie  legal  your  lordships  have 
heard,  myself  comes  intrusted  to  reply  to  the 
rational,  which  abo  consisted  of  two  branches, 
tlie  first  deduced  firom  the  whole  context  of  the 
additional  clause,  the  second  enforced  out  oC 
some  parL 

In  the  first  were  these  Reasons,  That  th« 
same  deserved  our  acceptance.  1.  As  satis- 
factory to  the  king;  2.  To  your  lordships;  3, 
Agreeable  to  what  ourselves  had  often  protest- 
ed, and  professed  expressly  by  the  mouth  of 
our  Speaker. 

I  most  confess  these  motives  were  weighty 
and  of  great  force  ^  and  therefore,  to  avoid  mis- 
understanding and  misconceit,  which  otherwise 
might  be  taken  against  the  house  of  commons 
upon  the  refusal  of  the  propounded  Addition, 
it  is  necessary  testate  the  question  rightly,  and 
to  set  down  the  true  difference  between  your 
lordships  and  us.  Now,  indeed,  there  is  no 
difference  or  question  between  your  lordshint 
and  us,  concerning  this  additional  clause  in  toe 
nature  and  quality  of  a  proposition.  For  so 
considered,  we  say  it  is  most  true,  and  to  be 
received  and  embraced  by  us, '  in  toto  et  qua- 
'  libet  parte  ct  qualibet  syllaba;'  yea,  and  were 
that  the  question,  we  should  add  to  the  Addi- 
tion, and  instead  of  due  regard,  say  we  have 
had,  have,  and  ever  will  have,  a  special  and 
singular  regard,  ^%here  to  leave  entire  SoTertiga 
Power.  But  this  were  to  lotimate,  as  if  we 
had  first  crept,  and  then  left  it ;  but  our  regard 
was  to  acknott'ledge  and  confess  it  sincerely, 
and  to  maintain  it  constantly,  even  to  the 
hazard  of  our  goods  and  lives,  if  need  be. 

To  which  purpose  your  lordships  may  be 
pleased  to  remember  that  strict  Oath  every 
member  of  the  house  hath  taken  this  very  ses- 
sion, in  these  words  :  '  I  (A.  B.)  do  utterly 

*  testif;^  and  declare  in  my  conscience.  That 
'  the  king's  highness  is  the  supreme  sovereign 

*  governor  of  this  realm  in  all  causes,  &c.  and 
'  to  my  utmost  power  will  assist  and  defend  all 
'jurisdictions,  privileges,  preheminences  and 

authorities,  granted  or  belongiog  to  the  king^s 
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'  bighness,  or  united  or  annexed  to  the  iin|}ertal 

*  crown  of  this  realm,  &c.' 

So  that  your  lordships  need  not  to  borrow 
from  our  protestations  any  exhortations  to  us, 
to  entertam  a  writing  in  assistance  of  the  king's 
lovereign  power,  since  we  stand  obliged  by  the 
moat  sacred  bond  oi>a  sniemn  oath,  to  assist 
und  -defeud  the  same,  if  cause  or  occasion  so 
required.  So  that  the  only  question  between 
your  lordships  and  us,  is,  whether  this  clause 
should  be  added  to  our  petition,  and  received 
into  it  as  part  thereof?  Which  to  do,  your  lord- 
ships reasons  have  not  persuaded  us,  because 
so  to  admit  it,  were  to  overthrow  the  fabric 
and  substance  of  our  Petition  of  Right,  and  to 
annihilate  the  right  pretended  by  us,  and  (be 
Petition  itBclf  in  effect :  For  these  words  being 
added  to  our  Petition,  viz.  *  We  humbly  present 
•^this  Petition,  &c.  with  due  regard  to  leave 

*  entire  your  sovereign  power,  &c.'  do  include 
manifestly  ao  exception  to  our  Petition ;  and 
an  exception  being  of  the  nature  of  the  tiling 
whereunto  it  is  an  exception,  '*exceptio  est  de 
'  rejgula,'  must  of  necessity  destroy  the  rule  or 
petuion,  so  far  as  to  the  case  excepted;  '  £x- 

*  cepiio  firmat  regutam  in  casibus  non  exceptis, 

*  in  casibus  exceptis  desimit  regulam/  Then 
this  construction  ,  folio w£th  upon  our  Petition 
thus  enlarged,  that  after  we  n^ve  petitioned, 
tbat  no  freeman  should  be  compelled  by  impri- 
sonment to  lend  or  contribute  money,  to  his 
4uaje$ty  without  his  assent  in  parliament,  nor 
receive,  against  his  will,  Soldiers  into  his  house, 
or  undergo  a  commission  of  Martial  Law  for 
lifb  Qr  member  in  time  of  peace ;  we  should 
add.  Except  bis  majesty  be  plelased  to  require 
our  moneys,  and  imprison  us  for  not  lending, 
and  send  soldiers  into  our  bouses,  and  execute 
UB  by  martial  law,  in  time  of  peace,  by  virtue 
of  his  sovereign  power :  wliich  construction,  as 
i(  foUoweth  necessarily  upon  Uiis  enlargementy 
so  it  concladeth  against  our  risht  in  the  pre- 
misses, and  utterly  frustraleih  2II  our  Petition; 
neither  may  it  seem  strange,  if  ttiis  clause  addi- 
tional (which  of  itseif  is  m  quality  of  a  propo- 
sition we  confess)  beipg  added  to  our  Petition 
(which  also  is  jtrue)  should  overthrow  the  xfiry 
icanie  and  faJbric  of  it,  seeing  the  io^iciao^ 
Cake  knowlec(ge  of  such  a  fallacy,  called  by 
'^hem, '  Fallacia  ^  bene  divisis  ad  mala  con- 

*  juncta.'  Horace  the  poet  givefh  an  instance 
to  this  purpose,  iu  a  pamter,  who  when  he  had 
}>aintea  the  bead  of  a  man  accord int;  to  art, 
would  then  join  to  it  the  neck  of  a  horse,  and 
so  mt\tT  the  one  and  the  other  ;  whereas  each 
'\>y  itself  might  have  been  a  piece  of  right  good 
workmansliip. 

The  second  branch  of  my  Lord-Keeper's 
rational  part  was  enforced  out  of  tlie  last  words 
pf  this  Addition,  by  which,  his  lordship  said, 
that  they  did  not  leave  intire  all  sovereign 
power,  but  that  wherewiih  his  majesty  is  trusted, 
for  the  proti  ctio^,  safety,  and  happiness  of  the 
people ;  as  if  his  loid^hip  would  infer,  that 
sovereign  power  wherewith,  &c.  in  this  place  to 
be  tfjrminum  diminventevt^tLtenn  of  diminution 
fMT  qndlificlitieoy^iid  in  thatconMderation  might 


hiduce  tis  to  accept  it.  Bat  trader  fan  lorcU 
ship^a  correction,  we  cannot  so  ioterptec  it : 
for  £rst  we  are  assared,  that  there  is  no  sove* 
reien  power  wlierewtth  his  majesty  is  frosted, 
either  by  God,  or  .man,  bnt  onW  that  which  if 
for  the  protection,  safety,  and  happiness  of  bit 
people;  and  thereforeytnat  limitatKifi  can  make 
no  impression  npon  os:  but  we  oooceive  it 
rather  in  this  place  to  have  the  force  ttrmini 
admt^entisy  to 'be  a  term  of  important  adrmntage 
against  bur  Petition,  a  t«rm  of  restrictioiiy  and 
that  whe/esoever  his  majesty's  sovereign  power 
should  be  exercised  upon  us  in  all  or  any  the 
particulars  mentioned  ta  the  Petition,  we 
should,  witfaont  further  enooiry,  snbmit  diere- 
unto,  as  assoffling  and  taking  it  pro  concrsso,  it 
conduced  to  onr  safety  and  happiness,  &c. 
Since  therefore,  (a«  the  Petition  is  now  con* 
ceived)  it  carrieth  die  form  and  laee  of  a  pic- 
ture, which  representeth  to  the  life  the  pressuref 
and  grievances  of  the  people,  with  the  easy 
remedies  ;  and  therefore»we  hope  that  his  ma*^ 
jesty,  casting  upon  it  a  frracious  eye,  will  coin- 
passionate  his  poor  loyal  subjects^  and  aiford  a 
comfortable  answer. 

I  do  hnmbly  praise  yonr  lordships  not  to  marr 
or  blemish  the  grace  and  face  of  tfai$  picture, 
with  this  unnecessary  addition ;  and  unneces- 
sary I  prove  it  to  be,  according  to  that  rule^ 
'  Bxpresfio  eius  quod  tacite  ioest  nihil  ope- 
*  ratar/  A  ndf  sovereign  power,  in  cases  where 
it  hath  place,  and  ought  to  be  used,  is  always 
necessarily  understood,  and  tfaou|^h  not  ex- 
pressed, yet  supplied  bv  reasonable  intendment, 
or  by  the  opinion  of  all  learned  men. 

And  therefore  it  neither  is  nor  can  be  bf  as 
expressly  inchidedi  especially  in  this  Petition, 
where  the  Addition  thereof  woold  make  such  a 
confusion  of  the  whole  sense  and  substance. 

The  King's  Sovereign  Power  and  Prerogative 
is  always  able  to  save  itself;  and  if  it  vrere  not, 
we  must,  without  this  Addition,  save  k  to  our 
utmost  powers,  if  we  wiH  save  oar  oath,  and 
save  ourselves.  The  tme  state  of  die  cause 
thus  standing  between  your  lordships  and  nsy 
the  house  of  commons  doth  not  a  little  marvel 
npon  what  grounds  your  lordships  are  so  ear* 
nest  to  urge  upon  them  this  Adaition  to  be  in* 
serted  into  their  Petition;  they  nothing  doubt, 
but  the  same  proceeded  out  of  a  solicitude  and 
fear,  which  your  lordships  have,  lest  otherwise 
the  simple  and  absolute  passage  of  this  Petition 
might-  be  construed  hereafter  in  prejudice  of 
his  majesty's  sovereign  power :  and  this  your 
lordships  solicitude  and  fear  proceedetfa  mina 
your  love,  as  the  poet  saith.  '  Res  est  solliciti 
'  plena  timoris  ntuor/  But  I  hombty  pray  your 
lordships  to  examine  with  us,  the  grounds  of 
this  your  solicitude  and  fear;  which  grounds 
most  needs  be  laid  either  upon  thewofds  of  tha 
Petition,  or  the  intention  of  tlie  petitioners. 

Upon  the  words  there  is  no  possibility  to  lay 
them,  for  therein  is  no  raentioamade  of  the 
Sovereign  Power;  and  were  the  words  doubtful, 
as  thus,  We  pray  the  hke  tbines  be  not  done 
hereafter,  under  pretext  of  your  majesty's  so- 
vereign  poiver;  yetinre^>ect  of  the  protea- 
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Uidoas  j^racc^mg,  coneonkkne  Md  w^wt^newt 
te  chtt  i^etition,  web  ^MiUful  tvojrds  o«^t  rea* 
sonaUyio  be  MtOTpretti<l  oolyof  mich  «over«ign 
power  as  was  afipUcabie  te  tbe  cases  wbarein  it 
was  exeitised ;  ^ad  of  soeb  goteroign  powar  as 
sboukl  ba  lastly  pr^ocisad.  Bat  there  are  no 
•aeb  doubtful  wQffds,  and  theraferait  foMowetb, 
that  your  lordships  iiear  and  solickada  imut  ba 
^(ouadf  d  upoo  toa  int^ntioa  of  tlie  p^titiooers* 
Now  your  lordships  will  know,  that  the  house 
of  commons  is  not  ignorant,  tliat  in  a  session 
aC  parliameot,  though  it  oontinua  so  maoy 
weeks,  as  Uiis  bath  f&Mie.daye,  ^et  there  is  bo- 
tihiag  prmi  ei  posieriut,  bot  all  things  ere  held 
and  taken  as  done  at  one  time.  If  so,  what  a 
SI  nutfge  collection  was  this,  that  at  the  same 
tinie  tbehoase  of  commoae  should  oblige  them- 
selves, bv  a  fearful  aljuration,  to  assist  aed 
defend  oU  privileges  and  prerogatives  beloaging 
to  the  king,  and  at  the  same  tana  by  •  Fetitioo 
(cautiously  conreyed^  eodeaTour  or  iiMead  to 
divest  and  deprive  tna  ktag  of  sone  prero- 
gatives belongiiig  to  his  crown  f  If  thmfere 
such  lear  and  Mlicitude  can  neither  ba  grounded 
upon  th6  words  of  the  Petition,  aor  int^tion 
Of  the  petitioners,  I  bunib^r  pray  your  lordships 
to  lay  them  aside.  As  we  do  believe  that  the 
proposition  of  this  Addition  from  your  lordships 
was  not  only  excusable,  but  eomnsendable,  as 
proceeding '  from  your  love  ;  so  now  having 
beard  our  reasons^  your  lordsbips  would  rest 
tatisBed,  that  our  refusal  to  admit  them  into 
our  Petition,  pruceedath  from  tlie  conscience  of 
the  integnty  and  uprightness  of  oar  own  hearts, 
that  we  in  all  this  Petition  have  no  such  end  to 
abate  or  diminish  the  king's  just  prerogative. 
And  so  much  ia  rtply  to  that  rational  part, 
whereby  my  lord-keeper  laboured  to  persuade 
the  entertarament  of  this  Addition. 

This  being  doae,  it  pleaeed  the  House  of 
Commons  to  instruct  and  furnish  me  with  cer- 
tain Reasons,  which  I  shall  use  to  your  lordships, 
to  procure  yoar  abselnte  conjuoctioB  with  us 
in  presenting  this  Patition;  which  albeit  I 
cannot  set  fM'th  aceofding  to  their  worth,  and 
th^  instructions  given  me  by  the  bouse,  yet,  1 
hope,  their  own  weight  will  so  preas  down  into* 
year  lordships  consciences  and  judgments,  that 
witliottt  farther  scrapie,  you  will  chearfuHy 
vouchsafe  to  aecompaay  this  Petition  with  your 
right  noble  presence. 

A  penonit.  The  first  argument  wherewith  I 
was  coforaanded  to  move  your  lordships,  was 
drawn  from  the  consideration  of  the  persons, 
which  are  petitioners,  the  House  of  Commons  ; 
a  house,  whose  temper,  mildness,  and  modera- 
tion ia  this  parHoaveat  hath  been  such,  as  we 
fhould  be  luM^ankful  and  injurious  to  Almighty 
Codi  if  va  should  not  acknowledge  his  good 
)iaad  apnu  us,  vpoo  our  toi:\gueS|  upon  our 
)M»rts,  procured,  no  doubt,  by  our  Igie  aoleraa 
»ad  public  humiliation  and  prayers. 

This  sKMieratioa  will  the  better  appear,  if, 
in  tba  6nt  plai;e,  it  may  be  remamberedy  in 
wliat  paasion  and  dislaroyj  m^y  members  of 
this  house  arrived  thither,  what  bosoms,  what 
poebets  fuU  of  oomplaints   and   laaseatable 


grtevaaoes  the  most  part  brought  tlnther^  audi 
Siase  every  day  renewed  by  letters  ahd  packetf 
from  aN  per^  and  quarters :  you  know  the  oM 
proverb,  '  Vbi  dolor  ibi  digitas,  obi  asaar  ibi 
*  oculus  :'  it  is  hard  to  keep  our  fingers  Iram 
often  handling  the  parts  ill  afa:ted;  but  yei 
our  moderation  overcame  our  passion/ oar  dis- 
cretion overcame  our  a0ection. 

This  moderation  ^o  will  the  belter  appear^ 
if  in  the  second  place  it  he  not  fbi^tten,  how 
our  ancestors  and  predecessors  carried  themo 
Sl»lves  in  pariiameats,  when  upon  lighter  pro* 
vocations,  less  would  aot  scirve  their  turns,  but 
new  severe  oommissians  to  hear  end  determine 
ofiences  against  their  liberties,  public  eealesiaa- 
tical  curses,  or  eieosdmonicatSens  against  th# 
authors  or  actors  of  such  violationiy  aecusa- 
tioDS,  oondewaations,  eaeeations,  banishmenta* 
Bot  what  have  we  said  all  this  pariiament  ^  Wm 
only  look  forward,  not  backward  t  we  desire 
amendment  hereafter,  no  man's  pnnisbment  fer 
aught  dona  hareiofora ;  nothing  writtan  by  at 
in  bload,  nay,  not  one  word  spoken  against 
any  man's  persoa  in  diapleasura.  The  eaoda- 
sioa  of  our  PetitioB  is,  tbat  we  may  be  better 
intreated  in  time  to  coma :  and  doth  not  this 
moderate  Petition  deserve  your  lordships  ebear- 
ful  oonjundtbn,  *  ex  oongruo  et  coodigno?*  If 
a  worm  being  trodden  upon  ccwld  speak,  a 
worm  would  say,  Tread  upon  me  no  more,  I 
pray  you :  Higher  we  rise  nor,  lower  wa  cannot 
deeoend ;  and  thus  much  we  thiak  in  modesty 
may  well  be  spoken  in  our  own  commeodatioQ 
thence  to  move  your  lordships  ro  vouchsafe  us 
your  noble  companv  in  this  Petition  without 
surcharging  it  with  this  Addition. 

A  iempore»  Our  next  ai^ument  is  drawn  f 
tempoi^e^  ftom  the  anseasonableness  of  the  time. 
The  Wiseman  saith,  *  There  is  a  time  for  al 
'  things  under  the  sen ;  TempuM  ntum,'  And  if, 
in  the  Wiseman's  judgment,  a  whrd  spoken  in 
its  due  time  be  precious  as  gold  and  silver, 
then  an  unseasonable  time  detracts  as  much 
from  the  thing  or  word  done  or  spoken  :  wa 
hold  (under  your  fhveors)  that  the  time  is  nor 
seasonable  now  for  this  Addition.  It  is  true, 
that  of  itself,  sovereign  power  is  a  thing  al- 
ways so  sacred,  that  to  handle  it  otherwise  than 
tenderiy,  is  a  kind  of  sacrilege,  aad  to  speak  of 
it  otherwise  than  reverently,  is  a  kind  of  blas- 
phemy. But  ^ery  vulgar  capacity  is  aot  so 
affected ;  the  most  part  of  men,  nay  almost  all 
men,  judge,  ami  esteem  all  things,  not  accord- 
ing to  their  own  intrinsic  virtue  and  quality, 
but  aecordiog  to  their  immediate  effects  and 
operatiocs,  whkh  the  same  things  have  upon 
them.  Hence  it  is,  that  Religion  itself  receiv- 
elh  more  or  less  credit  or  approbation,  as  tha 
teachers  or  professors  are  worse  or  better; 
yea,  if  Qod  himself  send  a  venrwet  harvest  or 
seed-time,  men  are  apt  enough  to  censure  di- 
vine power.  The  sovereign"  power  hath  not 
now,  for  Che  present,  the  ancient  amiable  a»- 
pect,  in  respect  of  some  late  sad  infiuenoes ; 
but  hfGod^9  grace  it  wiB  soon  recover. 

To  intermix  with  this  Petition  any  maiH 
tion  of  Sovereign  Power,  rcoas  tM  snmMtcf, 
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%«beii  MgTf  men  lay,  iovcrago  powtr  baih 
been  abused,  Mid  the  most  moderate  with  it 
had  not  been  so  used;  we  hold  it  not  seasona- 
ble, under  joar  lordships  oonectaon. 

A  loco.  Our  neit  argument  is  drawn  d  loco : 
we  think  the  place  where  your  lordships  would 
have  this  Addition  insertecl,  m.  in  the  Petition, 
no  convenient  or  seasonable  place.  Your  lord* 
ships  will  easily  belie? e,  that  this  Petition  will 
nin  through  many  handf,  e\'ery  man  will  be 
desirous  to  see  and  to  read  what  their  knights 
and  buTKesses  have  done  in  parliament  upon 
their  complaints,  what  thejr  have  brought  home 
for  their  bve  SubsTdies :  If,  in  perusing  of  this 
Petition,  they  fall  upon  the  mention  of  sofe- 


feign  power,  they  presently  fiill  to  arguing,  and 
reasoning,  and  oescanting,  what  sovereign 
power  i!»,  what  is  the  latitude,  whence  the  ori- 
ginal^ and  where  the  bounds  ?  with  many  such 
curious  and  captious  questions;  by  which 
course,  sovereign  power  is  little  advanced  or 
advantaged :  for  ihave  ever  been  of  opinion, 
that  it  is  then  best  with  sovereign  power,  when 
it  is  had  in  tacit  veneration,  not  whcin  it  is 
profiined  by  public  bearings  or  examinations. 

Our  la»t  Argument  is  drawn  from  our  duty 
and  loyalty  to  hb  mB|es(y,  in  oonsideralion 
whereof,  we  are  fearful  at  this  time  to  take  this 
Addition  into  our  Petition,  lest  we  should  do 
his  majesty  herein  some  disservice  ^  with  your 
lordships,  we  'make  the  great  cooncil  of  the 
iun^  and  kingdom ;  and  though  your  lordships, 
bavug  the  happiness  to  be  near  bis  majesty, 
know  other  tnin^  better,  yet  certainly  the 
state  and  coodition  of  the  several  parts  for 
'Which  we  ser^e,  their  dispositions  and  inciina*- 
lions,  their  appreliensions,  their  fears  and  jea- 
lousies, are  b^  known  unto  us.  And  here  I 
pn« y  your  lordships  to  give  me  leave  to  use  the 
figure  called  Heiicentia,  that  is,  to  insinuate 
and  intimate  more  than  I  mean  to  raeak.  Our 
chief  aod  principal  end  in  this  parliament,  is, 
to  make  up  all  rents  and  breaches  between 
the  king  and  his  subjects,  to  draw  them,  and 
knit  them  together,  from  that  distance,  whereof 
the  world  abroad  takes  too  much  notice,  to 
work  a  perfect  union  and  reconciliation.  Uow 
unproperly  and  unapt  at  this  time  this  Addi- 
tion will  be  in  respect  of  this  end,  we  cannot 
but  foresee,  and  therefore  shun  it ;  and  do  re- 
solre,  that  it  is  neither  agreeable  to  the  per- 
sons of  such  counsellors,  of  whom  we  are,  nor 
answerable  to  that  love  and  duty  which  we 
owe  to  his  majesty,  to  hazard  an  end  of  such 
nnipeakable  consequence,  upon  the  admit- 
tance of  this  Addition  into  our  Petition,  where- 
of, as  we  have  shewed,  the  omission  at  this 
time  can  by  no  means  harm  the  king*8  prero- 
|;ative,  the  expression  may  produce  manifold 
inconveniences.  And  therefore,  since  the  ad- 
mittance of  your  lordships  Addition  into  our 
Petition  is  incoherent  and  incompatible  with 
the  body  of  the  same ;  since  there  is  no  neces- 
sary use  of  it  for  the  saving  of  the  kiog*s  Pre- 
rogative; since  the  moderation  of  our  Petition 
deserveth  your  lordships  cheerful  conjunction 
with  US ;  since  this  Addition  is  unseasonable 


for  the  line,  and  ioooaveaiaiit  in  respeoi  of  the 
phice  where  your  lordships  would  have  it  in- 
serted ;  and  lastly,  may  prove  a  disservice  to 
his  miyesty ;  I  conclude  with  a.  moai  afieo- 
tionate  prayer  to  your  lonlships,  to  join  nith 
tlie  house  of  commons,  in  presentmg  this  Peti- 
tion unto  his  sacred  migcsty,  as  it  is,  without 
this  Addition* 

Monday,  26th  of  May,  the  Lord  Keeper  mwii^ 
this  Speech  at  a  Conference. 

Gentlemen;  Ye  that  aoa  knights,  citixens 
and  burgesses  of  the  boose  of  oommooa^  I  have 
manv  times  this  parliament,  by  command  from 
my  lords,  declared  the  great  zeal  and  affection 
which  my  lords  have  to  maintain  and  Dourish 
the  good  concurrence  and  correspondency 
which  hath  hitherto  continued  between  both 
houses,  that  there  might  be  a  happy  issue  in 
this  great  business,  for  the  common  good  of 
the  king  aod  kingdom.  Now  that  which  I 
have  to  say  this  day  from  my  lords,  is,  to  let 
you  know,  this  fair  proceeding  is  not  a  profes- 
sion of  words  only,  but  reallv  and  indeed  coo- 
ceraing  the  Petition,  which  bath  been  long  in 
a^tation,  as  the  weight  of  the  canse  required. 
Smce  the  last  conference,  my  lords  have  takea 
it  into  their  serious  and  instant  oonsideratioB, 
and  at  length  are  fallen  upon  a  resolution, 
which  f  am  to  acquaint  you  with. 

The  loids  have  unanimouslv  agreed  with  ^a 
in  mimi^if  and  have  voted,  that  thej  will  join 
with  yon  in  your  Petition,  with  the  only  alter- 
ation of  the  word  *  means '  to  be  put  instead 
of  the  word  '  pretext;'  and  for  the  word  '  un- 
'  lawful '  to  be  put  out,  and  in  place  thereof 
to  add  '  not  warrantable  by  the  laws  and  sta- 
'  tutes  of  the  reaha.'  Which  two  alterations 
yourselves  consented  unto.  So  that  concern- 
mg  this  business  there  remains  nothing  now, 
but  that  having  the  Petition  in  your  hands,  ye 
will,  if  ye  have  not  alreadv,  vote  it  as  they  haxt 
done,  and  so  prepare  it  tot  his  majestv ;  aod 
my  lords  will  take  order,  that  the  king  be 
moved  for  a  speedy  access  to  present  the  same 
to  his  majesty. 

And,  after  some  pause,  he  said.  There  rests 
one  thing  which  my  lords  have  commanded  me 
to  add,  xhat  in  regard  this  Petition  toucheth 
upon  certain  chaii^es  rais^  by  the  lords  lieute- 
nants, and  other  persons,  many  times  for  gpod 
use,  for  the  service  and  safety  of  the  kingdom ; 
that  ye  take  it  into  your  care  and  considera- 
tion,-and  to  provide  a  law  for  assessing  of  such 
charges,  as  the  occasion  of  the  time  shall  re- 
quire. 

The  Lords  and  Commons  being  thus  ]inpp>]y 
accorded,  the  Petition,  with  the  aforesaid 
Amendments,  was  read  in  the  house  two  seve- 
ral times  together :  then  it  was  voted  upon  the 
question,  and  that  it  should  be  ingrossed,  and 
read  the  third  time,  and  the  house  to  sit  in  the 
aftpmoon  till  it  was  inerossed,  and  read,  and 
ordered  to  be  presented  to  the  king ;  to  which 
there  was  not  a  negative  vote. 

Wednesday,  sa  May,  the  Lords  and  Com* 
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moos  had  a  Conference  «boat  the  mtimer  of 
delivery  of  the  Petition ;  and  air  Ed.  Coke  re- 
ported, that  their  lordships  were  aereed,  That 
no  addition  or  preface  be  used  to  the  king,  bot 
that  the  Petition  be  preferred  to  his  migesty 
b^  command  of  the  lords  and  commons ;  and 
his  majesty  be  desired,  that  to  content  his  peo- 
ple, he  would  be  pleased  to  glTe  his  gracious 
Answer  in  full  parliament. 

Monday,  3d  June,  the  King  came  to  the 
Parliament  and  spake  thys  in  brief  to  both 
Houses: 

Crentlemen ;  I  am  come  hither  to  perform 
my  duty ;  I  think  no  man  can  think  it  long, 
since  1  have  not  taken  so  many  days  in  an- 
swering the  Petition,  as  you  spent  weeks  in 
framing  it :  and  I  am  come  hither  to  shew  you, 
that  as  well  in  formal  things  as  in  essential,  I. 
desire  to  give  you  as  much  content  as  in  me 
lies. 

Alter  this,  the  Lord  Keeper  spake  as  fbl- 
loweth : 

My  lords,  and  you  the  knights,  citizens,  and 
baigesses  of  the  lionse  of  commons,  bis  majesty 
hath  commanded  me  to  sa^f  unto  you,  that  he 
takes  it  in  good  part,  that  in  consideration  of 
settling  your  own  Liberties^  you  have  generally 
profesud  in  both  houses,  that  you  have  no  in- 
tention to  lessen  or  diminish  his  miyesty's  pre- 
rogative; wherein  as  you  have  cleared  your 
own  intentions,  so  now  his  majesty  comes  to 
clear  his,  and  to  subscribe  a  firm  league  with 
his  people,  which  is  ever  likely  to  be  most  con- 
stant and  perpetual,  when  tne  conditions  are 
equal,  and  known  to  be  so :  these  cannot  be 
in  a  more  happy  estate,  than  when  your  Liber- 
ties shall  be  an  ornament  and  a  strength  to  his 
majesty*s  Prerogative,  and  his  Prerogative  a  de- 
fence of  your  Liberties ;  in  this  his  majesty 
doubts  not,  but  both  he  and  you  shall  take  a 
mntual  coinfort  hereafWr ;  and,  for  his  part, 
he  is  resolved  to  give  an  example,  in  the  usinjg 
of  his  power  for  the  preservation  of  your  Li- 
berties, tliat  hereafter  ye  shall  Jhave  no  cause 
to  complain.  This  is  the  sum  of  that  which  I 
iun  to  say  to  you  from  his  majesty :  and  that 
which  ftirther  remains,  is,  that  yon  here  read 
your  own  Petition,  and  his  majesty's  gracious 
Answer. 

The  Petitiow  of  Right. 

The  PiTiTiOH  exhibited  to  his  majesty  by  the 
lords  spiritual  and  temporal,  and  commons 
m  this  present  parliament  assembled,  con- 
cerning divers  Kights  and  Liberties  of  the 
Subjects. 

To  the  King's  most  excellent  m^esty. 

I.  *<  Hnmbly  shew  unto  our  sovereign  lord 
the  ktng,  the  lords  spiritual  and  temporal,  and 
commons  in  parliament  assembled,  that  where- 
•as  it  is  declared  and  enacted  by  a  statute  made 
in  the  time  of  the  reign  of  king  Edward  1,  com- 
nonly  called,  *  statotnm  de  tallagio  non  con- 
'  cedendo  V  that  no  tallage  or  aid  shall  be  latd 
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or  levied,  by  the  kin^  or  his  heirs,  in  this  realm, 
without  the  good  will  and  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  bur- 
gesses, and  other  the  freemen  of  the  common- 
alty of  this  realm:  and  bv  authonty  of  pai-lia- 
ment  holdeu  in  the  95th  year  of  the  reign 
of  king  Edward  3*,  it  is  declared  and  enacted. 
That  from  thenceforth  no  person  shall  be  com- 
pelled to  make  any  Loans  to  the  kingagaintt 
his  will,  because  such  Loans  were  against  rea- 
son, and  the  franchise  of  the  lana;  and  by 
other  flaws  of  this  realm  it  is  provided,  (hat 
none  should  be  charged  by  any  charge  or  im- 
position, called  a  Benevolence,  nor  by  such  like 
chaige;  by  which  the  statutes  before-men- 
tioned, and  other  the  good  laws  aud  statutes 
of  this  reahn,  your  subjects  have  inherited  this 
freedom,  that  they  should  not  be  compelled  to 
contribute  to  anv  tax,  tallage,  aid,  or  other  like 
chitrge,  not  set  by  common  consent  in  parlia- 
ment. 

fl.  **  Yet  nevertheless,  of  late,  divers  Cora- 
missions,  directed  to  sundry  commissioners  in 
several  counties,  with  instructions,  have  issued ; 
by  means  whereof  your  people  have  been  in 
divers  places  assembled,  and  reqnired'to  lend 
certain  sums  of  money  unto  your  majesty,  and 
many  of  them,  upon  their  refusal  so  to  do,  hava 
had  an  oath  administered  unto  them,  not  war- 
rantable by  the  laws  or  statutes  of  this  realm, 
and  have  been  constrained  to  become  bound  to 
make  appearance,  and  give  attendance  before 
your  privy-council,  and  in  other  |>laces ;  and 
others  of  them  have  been  therefore  imprisoned, 
confined,  and  sundry  other  ways  molested  and 
disqoieted.  Ahd  divers  other  charges  have 
have  been  laid  and  levied  upon  your  people  in 
several  counties,  by  lords  lieutenants,  deputy 
lieutenants,  commissioners  for  musters,  justices 
of  peace,  and  others,  by  command  and  direc- 
tion from  your  majesty,  or  your  privy-conncii, 
against  the  laws  and  free  cuttoms  of  thii  realm. 

III.  *'  And  whereas  also  by  the  statute  call- 
ed t,  <The  Great  Charter  o»  the  Liberties  of 
'  EMland,'  it  is  declared  and  enacted,  That 
no  meman  mav  be  taken  or  imprisoned  or  be 
disseised  of  his  freehold  or  liberties,  or  his  free 
customs,  or  be  outlawed  or  exiled,  or  in  any 
manner  destroyed,  but  by  the  lawful  iudgment 
of  his  peers,  or  by  the  law  of  the  landf. 

IV.  "  And  in  the  28lh  year  of  the  reign  of 
king  Edward  S  §,  it  was  declared  and  enacted 
by  authority  of  parliament.  That  no  man,  of 
what  estate  or  condition  he  be,  should  be  put 
out  of  his  land  or  tenements,  nor  taken,  nor  im- 
prisoned, nor  disherited,  nor  put  to  death,  with- 
out being  brought  to  answer  by  due  process  of 
law. 

V.  **  Nevertheless,  against  the  tenor  of  the 
said  statutes  II,  and  other  the  good  laws  and 
statutes  of  your  realm,  to  that  end  provided. 


•    *  85  Edw.  3,  Rot.  Pari. 
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diven  of  your  subjects  have  of  late  bMn  ii»-> 
prisoned,  without  ^ny  cause  skewed  ;  and  wbeo 
ior  their  delireraoce  tiiej  were  brou^t  before 
vour  justices^  hy  your  muesty's  Writs  of  Ha- 
beas Corputty  tliere  to  uaJergo  and  receive  as 
the  court  should  order,  and  their  keepen  con- 
iBauded  to  certify  the  causey  of  their  detainer  ; 
fio  cause  was  certified,  bat  that  they  were  de*- 
tain<fd  by  y<»ur  majes^'s  special  coramaad,  aig- 
nified  by  the  lonb  ot  your  privy-council,  aod 
yet  were  returned  back  to  several  priboos,  with- 
out being  charged  with  ao)r  thing  to  which  they 
mieht  moke  answer  accordiDg  to  the  law. 

VI.  '<  A  ad  whereas  of  lale^  great  compaaies 
of  Soldiers  and  Mariners  have  been  dispersed 
into  divers  counties  of  the  reaha,  and  the  in- 
habitants, against  their  wills,  have  been  oeoa- 
pefled  to  receive  them  into  their  houses,  and 
there  to  su£fer  them  to  sojoura  against  the  laws 
and  customs  of  this  realm,  and  to  the  great 
grievance  and  vexation  of  the  people. 

VII.  "  And  whereas,  ako,  by  authority  of 
parliaroeat,  in  the  35ch  year  of  the  reign  of  king 
Edw.  3,  it  is  declared  and  enacud.  That  no 
man  shall  be  forejudged  of  life  or  limb  against 
the  form  of  the  ureat  Charter  and  other  the 
laws  and  statutes  of  this  realm :  and  by  the  said 
Great  Charter,  and  other  the  laws  and  statutes 
of  this  YOur  realm,  no  man  ought  to  be  adjudg- 
ed to  death,  but  by  the  laws  established  in  tins 
your  reahn*  either  by  the  customs  of  the  same 
realm,  or  by  acts  of  parliament :  and,  whereas 
Ao  offender  of  what  kind  soever  is  exemfOed 
from  the  proceedings  to  be  used,  and  puniih- 
ments  to  oe  inflicted  by  the  laws  and  sututes 
of  this  your  realm :  nevertheleft,  of  late,  divers 
commissions,  under  your  majesty's  great  seal, 
bave  issued  forth,  by  which,  certain  persons 
have  been  assigned  aud  aopointed  commis- 
sioners with  power  and  authority  to  proceed, 
within  the  land,  according  to  the  justice  of 
martial  law,  against  such  soldieri  and  mariners, 
or  other  dissolute  persons  joining  with  them, 
as  sKould  commit  any  murdei^  robbery,  felony, 
mutiny,  or  other  outrage  or  misdemeanor  what- 
aoever;  aud  by  such  summary  course  and  orders 
as  is  agreeable  to  martial  law,  and  is  used  in 
armies  in  time  of  war,  to  proceed  to  ihe  trial 
and  condemnation  of  snch  offenders,  and  them 
to  caase  to  be  executed  and  put  to  death,  ac- 
cording to  the  martial  law. 

VIII.  <<  By  pretext  whereof  some  of  voor  ma- 
jesty's sul^ects  have  been,  by  some  of  the  said 
commissioners,  put  to  death ;  when  and  where, 
if  by  the  laws  and  statutes  of  the  land  they  had 
deserved  death,  by  the  same  laws  and  statutes 
also  they  might  and  by  no  other  ought  to  have 
been  adjudged  and  executed. 

IX.  ''  And,  also,  sundry  grievous  ofienders 
by  colour  thereof,  claiming  an  exemption,  have 
escaped  the  punishment  due  to  them  by  the 
hiws  and  statutes  of  this  your  realm,  by  reason 
that  divers  of  your  officen  and  mimstoro  of 
justice  haae  unjustly  refused,  or  forbom  to  pro- 
ceed against  such  offenders,  according  to  the 
tame  uvwa  and  otamies,  apon  pratenco  that  the 
5ittd  offeaden  were  pttaiwable  oftly  by  oMrCial 


bw,  and  by  authority  of  such  ooaunisMons,  a* 
aforesaid;  which  commissions,  aad  all  otheis 
of  like  nature,  are  wholly  and  directly  contrary 
to  the  said  laws  and  statutes  of  tim  your  lealm. 

X.  "  They  do  therefore  humbly  pray  yoar 
most  excellent  ms^esty,^  1.  That  no  man  here* 
after  be  compelled  to  make  or  yield  any  gift,  loait, 
bauevolence,  tax,  or  such  like  charge,  without 
common  consent  by  act  of  parliament  ;  3.  bdA 
that  none  be  called  to  make  answer,  or  take 
soch  oatb,  or  to  ghe  ateendance,  or  be  con- 
fined, or  otherwise  molested  or  disqtneted  coo- 
ceming  the  same,  or  for  refusal  thereof:  9.  aa^d 
that  no  freemscnr  in  any  such  manner  as  is  be* 
fore  mentioned,  be  hnprisoned  or  detainecl. 

XI.  *♦  AH  which  they  most  humbly  pray  of 
your  most  excellent  nm)estv,  as  their  rights  and 
liberties,  according  to  the  laws  ami  statutes  of 
this  realm :  and  that  your  majesty  wouW  aho 
vouchsafe  to  declare,  that  the  awafds,  cfonfc;a^ 
and  proceedings,  to  the  prejudice  of  yoor 
people,  in  any  of  the  premisMS,  sbal^  not  be 
drawn  hereafter  into  consequence  or  ei  ample  t 
and  that  mr  mmesiy  wo«Uk  be  also  graciddsly 
pleaeed,  tar  the  further  eomfort  aftd  safoty  of 
your  people,  to  doelare  your  mjwi  wi4l  mad 
pleasure,  that  in  the  thino  afooesaid,  all  your 
officen  mid  nuonters  sfaaU  servo  voo,  aooon^ 
iog  to  the  laws  and  statatea  of  Ifais  realas,  at 
they  tender  the  hoaoar  of  yonv  maiesty,  and 
ihe  pitMperity  of  this  kingdom."  [See  StaCittcc 
at  hage,  3, 4  Car.  1.] 

The  Km^U  Answer. 

Which  Petition  bemg  read  the  2tl  of  J^ne, 
the  king*s  Answer  was  thus  delivered  by  the 
lord  keeper : 

"  The  king  willeth  that  right  be  done  aco>rd- 
ing  to  the  laws  and  customs  of  the  realm ;  and 
that  the  statutes  be  put  in  due  execution,  that 
his  subjects  may  have  no  cause  to  complain  of 
any  wrong  or  oppressions,  contrary  to  their  just 
Rights  and  Liberties :  to  the  preservation  where- 
of, he  holds  himself  in  cofiscieoce  as  well 
obliged,  as  of  his  prerogative.'' 

On  Tuesday,  June  3,  the  king's  Answer  was 
read  in  the  House  of  Commons,  and  seemed 
not  full  enough,  in  regard  of  so  much  expence 
of  time  and  labour,  as  had  been  employed  in 
contriving  the  Petition. 

June  3.  A  Message  waa  bcoagJiC  from  (lio 
Kingby  the  Speaker, 

«  That  his  majesty  having,  upon  the  Petition 
exhibited  by  both  houses,  given  an  Answer  full " 
of  justice  and  grace,  for  which  we  aud  our  pos- 
terity have  just  cause  to  hl^ss  his  majesty,  it  is 
now  time  to  grow  to  a  conclusion  of  ttie  ses- 
sion ;  and  tioicfope  Us-mafesty  Shiuks  fit  to  let 
you  know;  chat  as  he  doth  resolve  to  abide  by 
that  Answer,  without  further  change  or  altera^ 
tion,  so  be  will  royally  and  really  perform  unto 
ypu  what  he  hath  thereby  pronused:  and  fur- 
ther, that  he  resolves  to  end  this  session  upon 
Wednesday  the  11  th  of  this  moiu  h.  And  there- 
fore wisheth,  that  the  house  will  seriously  at<i 
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tend  thoee  basmesses^wbich  may  best  bring  the 
sfiMion  to  a  happy  conclusion,  without  enter- 
taining new  matters ;  and  so  husband  the  time, 
that  ni»  majestjr  may  with  the  more  couifori 
bring  us  speedily  ti>gether  again:  at  which 
time,  if  there  be  any  further  grievances  not 
oontuined,  or  eipressed  in  the  Petition,  they 
may  be  more  maturely  considered  than  the 
time  i*ill  now  penmit."' 
Another  Message  was  brought  from  his  Ma- 
jesty by  the  Speaker,  Thursday  5th  of  June. 
*'  His  mt^esty  wished  them  to  remember  the 
Message  he  last  sent  them,  by  which  he  set  a 
day  for  the  end  of  this  session,  and  he  com- 
manded the  Speaker  to  let  them  know,  that  he 
will  certainly  hold  that  day  prefiied  without  al- 
teration ;  and  because  that  cannot  be,  if  the 
house  entertain  more  business  of  length,  he  re- 
quires them,  that  they  enter  not  into,  or  pro- 
ceed with  any  new  business,  which  may  spend 
greater  time,  or  which  may  lay  any  scandal  or 
aspersion  upon  the  state-government  or  minis- 
ters thereof." 

Sir  Robert  PhUip$,  upon  this  occasion,  ex- 
pressed himself  thus :  1  perceive,  that  towards 
God,  and  towards  men,  there  is  little  hope, 
after  our  humble  and  careibl  endeavours, 
seeing  our  sins  are  many  and  so  great :  I  con- 
sider my  own  infirmities,  and  if  ever  my  pas- 
sions were  wmught  upon,  that  now  this  mes- 
sage stirs  roc  up  especially ;  when  I  remember 
with  what  moderation  we  have  proceeded,  I 
cannot  but  wonder  to  see  the  miserable  straight 
we  are  now  in :  what  have  we  not  douc,  to 
have  merited  ?  Former  times  have  given  wounds 
enough  to  tlie  people's  liberty,  we  came  hither 
full  of  wounds,  and  we  have  cured  what  we 
could;  and  what  is  the  return  of  all  but  misery 
and  desolation  ?  What  did  we  aim  at,  but  to 
have  served  his  majesty,  and  to  have  done  that 
which  would  h^ve  made  him  great  and  glori- 
ous? ]f  this  be  a  fault,  then  we  are  all  crimi- 
nous. What  shall  we  do,  since  our  humble 
purposes  are  thus  prevented,  which  were  not  to 
nave  laid  any  aspersion  on  the  government, 
since  it  tended  to  no  other  end,  but  to  give  his 
majesty  true  information  of  his  and  our  dan- 
ger? And  to  this  we  are  enforced  out  of  a  ne- 
cessity of  duty  to  the  king,  our  country,  and  to 
posterity  ;  but  we  bang  stopped,  and  stopped 
in  such  manner,  as  we  are  enjoined,  so  we  must 
now  leave  to  be  a  council.  I  hear  this  with 
that  grief,  as  the  saddest  message  of  the  great- 
est loss  in  the  world.  But  let  us  still  be  wise, 
be  humble;  let  us  make  a  fair  declaration  to 
the  king. 

Sir  John  Elliot.  Oar  sins  are  so  exceeHing 
great,  that  unless  we  speedily  return  to  God, 
God  will  remove  himself  further  from  us: 
ye  know  with  what  aflfection  and  integrity 
we  have  proceeded  hitherto,  to  have  gained  his 
majesty's  heart,  and  out  of  a  necessity  of  our 
duty,  were  brought  to  that  course  we  were  in : 
I  doubt,  a  misrepresentation  to  his  majesty 
hath  drawn  this  mark  of  his  displeasure  upon 
us :  I  observe  in  the  Message,  amongst  other 
il^  particulars,  it  is  conceived,  that  we  xitrm 
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about  to  lay  some  aspersions  on  the  govern- 
ment ;  give  me  leave  to  protest,  that  so  clear 
were  our  intentions,  that  we  desire  only  to  vin- 
dicate those  <lishonoars  to  our  king  and  coun- 
try, &c.  li  is  said  al»D,  as  if  we  cast  some  as- 
persions on  his  majesty's  ministers ;  I  am  con- 
fident no  minister,  how  dear  soever,  can — 

Here  tlic  Speaker  started  up  frodi  the  seat 
of  the  chair,  apprehending  sir  John  £ll;ot  in- 
tended to  fail  upon  the  Duke,  and  some  of  th« 
ministers  of  state;  and  said,  lliere  is  a  com- 
mand laid  upon  me,  that  I  must  command  you 
not  to  proceed. — Whereupon  sir  John  KUioc 
sate  down. 

Sir  Dudley  Diggi.  I  am  as  much  grieved 
as  ever.  Must  we  not  proceed  ?  Let  us  sit  in 
silence,  we  are  miserable,  we  know  not  what 
to  do. 

Hereupon  there  was  a  silence  in  the  house 
for  a  while,  which  was  broken  by  sir  Natlianiel 
Rich,  in  these  words : 

Sir  Nathtiniel  Rich,  We  must  now  speak 
or  lor  ever  hold  our  peace ;  for  us  to  be  silent 
when  king  and  kingdom  are  in  this  calamity^ 
is  not  fit.  Tlie  question  is.  Whether  we  shall 
secure  ourselves  by  silence,  jea  or  no?  1  know 
it  is  more  for  our  own  security,  but  it  is  not  for 
the  security  of  those  for  whom  we  serve ;  let 
us  think  on  them:  some  instruments  desire  • 
change,  we  fear  his  majesty's  safety,  and  the 
safety  of  the  kingdom,  I  do  not  sav  we  now  see 
it;  and  shall  we  now  sit  still  and  do  nothing, 
and  so  be  scattered?  Let  us  go  together -to 
the  lords,  and  sliew  our  dangers,  that  we  may 
then  go  to  the  king  together. 

Others  said,  that  the  Speech  lately  spoken 
by  sir  John  Elliot  had  given  offence  (as  they 
feared)  to  his  majesty. 

Whereupon  the  House  declared,  'That  every 
'  member  of  the  house  is  free  from  any  undu- 
'  tiful  Speech,  from  the  beginning  of  the  parlia- 
'  ment  to  that  day  ;'  and  ordered,  •  I'hat  the 
'  bouse  be  turned  mtn  a  Committee  to  consider 
*  what  is  fit  to  be  done  for  the  safety  of  the 
'  kingdom  ;  and  that  no  man  go  out  upon  paiu 
'  of  going  to  the  Tower.'  ^ut  before  the 
Speaker  left  tlie  chair,  he  desired  leave  to  go 
forth ;  and  the  house  ordered  that  he  may  go 
forth,  if  he  please.  And  the  house  was  here- 
upon turned  into  a  Grand  Committee:  Mr. 
VYhitby  in  the  chair. 

Mr.  WandesfortL  I  am  full  of  griefs  others, 
let  us  recollect  our  English  hearts,  and  not  sit 
still,  but  do  our  duties:  iwo^ways  are  pro- 
pounded, to  go  to  the  lords,  or  to  the  king:  I 
think  it  is  fit  we  go  to  the  king,  for  tliis  doth 
concern  our  Liberties,  and  let  us  not  feur  to. 
make  a  Remonstrance  of  our  Rights;  we  are 
his  counsellors.  There  are  some  men  wL.ch 
call  e\il  godd,  and  good  evil,  and  bitter  sweet;  *; 
justice  is  now  called  popularity  and  faction. 

Sir  Edward  Coke.  We  have  dealt  with  that 
duty  and  moderation  that  never  was  the  like, 
rrfrift  $ie  ttaniifms,  after  sorb  a  violation  of  the 
Liberties  of  the  Subject:  let  us  take  this  to 
heart.    In  3(>  Ed.  3,  were  ibey  then  in  doubt 
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iu  parliament  to  name  nien  that  misled  tlie 
king?  They  accused  John  de  Gaunt,  the  king*» 
son,  and  lord  Latimer,  and  lord  Nevil,  for  miSr 
advibing  tiie  king,  and  they  went  to  the  Tower 
for  it;  now  when  there  is  such  a  downfal  of  the 
state^  shall  we  bold  our  tongues  ?,  How  shall 
we  answer  our  duties  to  God  and  men  ?  7  U.  4, 
Pari.  Rot.  n.  31,  &  32,  11  H.  4,  n.  13,  there 
the  Council  are  complained  of,  and  are  remov- 
ed^from  the  king ;  they  mewed  up  the  king,  and 
dissuaded  him  from  the  common  good;  and 
why  are  jve  now  retired  from  that  way  we  were 
in  ?  Why  may  we  not  name  those  that  are  the 
cause  of  ali  our  ,evils  ?  In  4  H.  3,  &  97  £.  3, 
&  13  R.  2,  the  parliament  moderated  the  king's 
prerogative;  and  nothing  grows  to  abuse,  but 
this  house  hath  power  to  treat  of  it.  \Vhat 
shall  we  do?  Let  us  palliate  no  longer;  if  we 
do,  God  M  ill  not  prosper  us.  I  think  the  duke 
of  Buckingham  is  the  cause  of  all  our  miseries ; 
apd  till  the  king  be  informed  thereof,  we  shall 
never  so  out  with  honour,  or  sit  with  honour 
,  Itere:  that  man  is  tlie  grievance  of  grievances : 
let  us  set  down  the  causes  of  all  our  disasters, 
and  ali  will  reBect  upon  him.  As  for  going  to 
the  lords,  that  is  not  via  rcg'ui ;  our  liberties  are 
now  impeached,  we  are  concerned;  it  is  not 
via  regia,  the  lords  are  not  participant  witli  our 
liberties. 

Mr.  Srlden  advised,  That  a  Declaration  be 
drawn  under  four  heads :  1.  To  express  the 
housed  dutiful  carriage  towards  his  mausty.  2. 
To  tendiT  their  Liberties  that  are  violated.  3. 
"to  present  what  the  pur^H)se  of  the  house  was 
to  have, dealt  in.  4.  That  that  great  person, 
viz.  the  Duke,  fearing  himself  to  be  questioned, 
did  interpose  and  cau!>e  this  distraction.  All 
this  time,  (said  he)  we  have  cast  a  mantle  on 
what  was  done  last  parliament;  but  now  being 
driven  again  to  look  on  that  man,  let  us  pro- 
ceed, wiih  that  which  was  then  well  begun,  4nd 
let  the  change  he  renewed  tliat  was  last  parlia- 
ment against  liiai,  to  which  he  made  an  answer, 
but  the  particulars  were  sufhcient,  that  we 
might  demand  judgment  on  that  answer  oidy. 

In  conclusion,  the  house  agreed  upon  several 
Heads  for  a  Remonstrance.  But  the  Speaker, 
who  after  he  had  leave  to  go  forth,  went  pri- 
vately to  the  King,  brought  this  Messasre: 

"  That  his  majesty  commands  for  the  pre- 
sent they  adjourn  the  house  till  to-morrow 
morning,  and  ihat  ail  committees  cease  in  the 
mean  time." — And  the  house  was  accordingly 
adjourned. 

At  the  same  time  the  king  sent  for  the  Lord- 
Keeper  to  att-  nd  him  presently  ;  the  house  of 
lords  was  adj  ^jrnrd  ad  Ubilum,  The  Lord- 
Keefjer  being  returned,  and  the  house  resumed, 
his  Itirdship  signified  liis  majesty's  desire,  that 
the  house  and  all  committees  be  adjourned  till 
to-morrow  morning. 

Friday,  6th  of  June,  Mr.  Speaker  brought 
another  i\Ie«sage  from  the  King,  and  said : — 
In  my  service  to  this  house  I  have  had  maov 
undeserved  favours  from  you,  which  I  shall 
ever  with  all  humbleness   acknonrledge^  but 


noiie  can  be.  greater  than  that  testiinony  of 
your  con6dence  yesterday  ^hewdd  unto  me, 
whereby  I  hope  I  have  dune  DoUiiag,  or  made 
any  representation  to  his  majesty,  but  what  is 
for  the  honour  and  service  of  this  house ;  and  I 
will  have  my  tongue  cleave  to  mj  mouthy  be* 
fore  I  will  speak  to  the  disadvantage  of  any 
member  thereof :  I  have  now  a  Mebsage  to  de- 
liver unto  you ; 

<<  Wliereas  his  majesty  understanding,  that 
you  did  conceive  his  last  Metsage  to  restrain 
you  in  your  just  privileges,  these  are  to  declare 
his  intentions,  That  be  had  no  meaning  of  bar- 
ring you  from  what  hat^  been  jour  ngbt,  but 
only  to  avoid  all  scandals  on  his  council  and 
actions  past,  and  that  his  ministers  might  not 
be,  nor  himself,  under  their  names,,  taxed  for 
their  counseV  unto  his  majesty,  and  that  no  such 
particulars  should  be  taken  in  hand,  as  would 
ask  a  longer  time  of  consideration  than  what 
he  hath  already  prefixed,  and  still  resolves  to 
hold ;  that  so,  for  this  time,  Christendom  might 
take  notice  of  a  sweet  parting  between  him  and 
his  people;  which  if  it  fall  out,  his  majesty  will 
not  be  long  from  another  meeting,  when  such 
grievances,  if  there  be  any,  at  their  leisure  and 
convenience  may  be  considered." 

Mr.  Speaker  proceeded : 
I  will  observe  somewhat  out  of  this  Message; 
ye  may  observe  a  ^reat  inclination  iu  his  ma- 
jetkty  to  meet  in  this  house.  I  v.  as  bold  yea* 
terday  to  take  notice  of  that  liberty  ye  gave 
me  to  go  to  his  majesty :  I  know  there  are 
none  here  but  did  imagine  whither  I  went, 
and  hut  that  I  knew  you  were  desirous  and 
content  that  I  should  leave  you,  I  would  not 
have  desired  it:  give  me  leave  to  say.  This 
Messaj;e  bars  you  not  of  your  right  in  mat- 
ter, nay,  not  in  manner;  but  it  reacheth  to 
bis  counsels  past,  and  for  giving  him  couusel 
iu  those  things  which  he  commandcKl. 

The  House  of  Lords  likewise  received  this  Mes- 
sage by  the  Lord-Keeper, 

'*  My  Lords,  his  majesty  takes  notite,  to  your 
great  advantage,  of  the  proceedings  of  this 
house  upon  the  hearing*  of  his  majesty's  Mes- 
sage yesterday ;  he  accounts  it  a  fair  respect, 
tlmt  ye  would  neither  agree  on  any  committee, 
or  send  any  Message  to  his  majesty,  tliuugh  it 
were  in  your  own  hearts,  but  yield  yoursekcs 
to  his  majesty's  Message,  and  defer  your  own 
resolutions  till  you  meet  again  at  the  time  ap- 
pointed by  his  majesty.  Yet  his  majesty  takes 
tt  io  extreme  good  part  to  hear  what  was  in 
your  heart,  and  especially  that  you  were  so  sen- 
sible of  tlie  inconvenience  that  might  ensue 
upon  tlie  breach  of  this  parliament:  which  iiic 
had  happened  or  shall  hereafter  happen,  bis 
majesty  assures  himself,  that  he  shall  stand 
clear  before  God  and  men  of  the  occasion.-^ 
But  his  majesty  saith,  Ye  had  just  cause  to  be 
sensible  of  the  danger  of  considering  how  the 
state  of  Christendom  now  stands  in  respect  oi 
the  multitude  and  strength  of  our  Enemies,  and 
weakness  on  jour  part.  All  wliich  his  msyesty 
1^0 ws  very  exactly,  and  in  respect  thereof. 
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culled  this  parliament ;  the  particnlars  his  ma- 
jesty holds  it  needless  to  recite,  espedatly  to 
your  lordships,  since  they  are  apparent  to  all 
men :  neither  will  it  be  necdfal  to  reiterate 
them  to  his  majesty,  whose  cares  are  mobt  at* 
tentive  upon  them,  and  the  best  remedy  that 
can  be  thought  on  therein,  is,  if  his  subjects  do 
their  parts.  Therefore  his  majesty  gives  you 
hearty  thanks,  and  bid  me  tell  you,  that  nothiiii; 
hath  been  more  acceptable  to  him  all  the  time 
of  this  parliament,  than  this  dutiful  and  dis- 
CTQet  carriage  of  your  lordships,  which  he  pro- 
fesseth  hath  beeti  a  chief  motive  to  his  majjesty, 
to  suspend  those  intentions  that  were  not  far 
from  n  resolution.*' 

Sir  Robert  PkUipt  assumed  the  debate,  upon 
the  Message  delivered  by  the  Speaker,  and 
said  ;  I  rite  up  with  a  disposition,  somewhat  in 
more  hope  of  comfort  than  yesterday ;  yet,  in 
regard  of  the  uncertainty  of  counsels,  I  slrall 
not  change  much.  In  the  first  place,  I  must 
be  bold  without  flattering,  a  thing  not  incident 
to  me,  to  tdl  you  Mr.  Speaker,  yon  have  not 
only  at  all  times  discharged  the  duty  of  a  good 
speaker,  but  of  a  guod  man ;  for  which  I  ren* 
der  you  many  thanks.-^Another  respect  touch- 
ing  his  majesty's  Answer  to  our  Petition ;  6rst, 
if  that  answer  fall  out  to  be  short,  I  free  his 
majesty,  and  I  believe  his  resolution  was  to  give 
that  which  we  all  eipected :  but  in  that,  as  in 
others,  we  have  suffered,  by  rea^n  of  inier^ 
posed  persons  between  his  majesty  and  us. 
But  this  day  is  by  intervenient  accidents  di- 
verted from  that,  bat  so,  as  in  time  we  go  to 
his  majesty ;  therefore  let  us  remove  those  jea- 
lousies in  his  majesty  of  our  proceedings,  that 
by  some  men  overgrown  have  been  misrepre- 
sented. We  have  proceeded  with  temper,  in 
confidence  of  his  majesty's  goodness  to  us,  and 
our  fidelity  to  him ;  and  if  any  have  construed, 
that  what  we  have  done  hath  been  out  of  fear, 
let  him  know  we  came  hither  freemen,  and  will 
ever  resolve  to  endure  the  worst ;  antl  they  are 
poor  men  that  make  such  interpretations  of 
parliaments.  In  this  way  and  method  we  pro- 
ceeded, and  if  any  thing  fall  out  unhappily,  it 
is  not  king  Charles  that  advised  himself,  bat 
king  Charles  misadvised  by  others,  and  misled 
by  misordered  counsel ;  it  becomes  us  tu  con- 
eider  what  we  were  doipg,  and  now  to  advise 
what  is  fit  to  be  done.  We  were  taking  con- 
sideration of  the  state  of  the  kingdom,  and  to 
present  to  his  majesty  the  danger  he  and  we 
•re  in,  if  sinee  any  man  hath  been  named  in 
particular,  (though  I  lore  to  speak  of  my  bet- 
ters with  bumility)  let  him  thank  himself  and 
his  couitselsy  but  those  necessary  jealoosiee  eive 
us  occasion  to  name  him;  I  assure  myself  we 
flhait  proceed  with  temper,  and  give  his  majesty 
satisfaction,  if  we  proceed  in  that  way.  His 
tnajesty'k  message  b  now  explanatory  in  point 
of  our  libetties,  that  he  intends  not  to  bar  us  of 
oar  ri^ts,  and  that  he  would  not  have  any  a»- 
penion  cast  on  the  counsels  past ;  let  us  pre- 
sent to  bis  majesty  shortly  knd  fiUthfiilly,  and 
declara  our  intentionii  that  we  iatead  aot  to 


lay  any  aspersions  upon  him,  but  out  of  a  ne*' 
cessity.tc  prevent  the  imminent  dangers  we  are 
surrounded  with,  and  to  present  tf>  him  the  af- 
fairs at  home  and  abroad,  and  ti»  desire  hi%  ma- 
jesty, tliat  no  interposition  or  mis-iiifi^rmatioa 
of  men  iu  fault  may  prevuil,  hut  to  expect  the 
issue  that  shall  be  full  of  duty  and  loyalty. 

The  Commons  sent  a  Message  to  the  I^rds, 
that  they  Wi>uld  join  in  an  hutn)>le  request  to 
the  king,  that  a  clear  and  satisfactory  Answer  . 
be  given  by  his  majesty  in  full  parliament  to  the 
Peution  of  Hight;  wliereunto  the  lords  did 
agree. 

June  7,  the  King  came  to  t'^c  Lonls  House, 
and  the  house  of  commons  u  ere  sent  for.  And 
the  Lord-Keeper  presented  the  humble  Petition 
of  both  houses,  and  said, 

"  May  it  please  yotfr  most  excellent  mRJesty» 
the  lords  spiritual  and  temporal,  and  commons 
in  parliament  assembled,  taking  into  considera* 
tion  that  the  good  intelligence  between  your 
majesty  and  your  people  doth  much  depend 
upon  your  majesty's  Answer  unto  tlieir  Petftion 
of  Right  formerly  presented ;  with  unanimooB 
consent  do  now  become  most  humhle  suitots 
onto  your  majesty,  that  you  would  be  grnci- 
ously  pleased  to  give  a  clear  and  satisfiiictory 
Answer  thereunto  in  full  parliament.'' 

Whcreunto  the  King  rep)ied, 

*^  The  Answer  I  have  already  given  yon  was 
made  with  so  good  deliberation,  and  approved 
by  the  judgments  of  so  many  wise  men,  that  I 
could  nut  have  imagined  but  it  should  have 
given  you  full  satisfaction ;  hot  to  avoid  .all  am* 
biguous  interpretations,  and  to  shew  yoo  that 
there  is  no  doubleness  in  my  meaning,  I  am 
willing  to  please  you  as  well  in  words  as  in  sub- 
stance ;  read  your  Petition,  and  you  shall  have 
an  Answer  that  I  am  sure  will  pleastf  you." 

The  Petition  was  read,  and  tins  Answer  was 
returned : 

Soit  droit  fait  came  il  e$t  d€$iri  par  U  Petition. 

C.  K. 

"  This  I  am  sure  (said  his  majesty)  b  full,  yet 
no  more  than  I  granted  you  in  my  hrst  Answer ; 
for  the  meaning  of  that  was  to  confirm  all  yoi^ 
Liberties,  knowing,  according  to  your  own  pro- 
testations, that  you  neither  mean  nor  can  hurt 
my  Prerogative.  And  I  assure  you,  my  maxim 
is,  that  tlie  people's  Liberties  strengthen  tl^e 
kings  Prerogative, and  the  king's  Prerogative  is 
to  defend  the  people's  Liberties.  You  see  how 
ready  I  have  shewed  myself  to  satisfy  your  de- 
mands, so  that  I  have  done  my  part;  where- 
fore, if  this  parliament  have  not  a  happy  con- 
clusion, tlie  sin  is  yours,  I  am  free  from  it.'' 

Whereupon  the  Commons  returned  to  their 
own  house  with  unspeakable  joy,  and  resolved 
so  to  proceed  as  to  express  their  tbi(nkfiiliiess« 

The  King's  Message  to  the  Lower  House  by 
sir  Ilnmfrey  May,  10th  of  Juue  16*19, 

His  majesty  »  well  pleased  that  your  Pet^ 
tioo  of  Right|  and  his  Answeri  be  not  only  re- 
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corded  in  both  houses  ofparliament,  but  also  in 
all  tlie  courts  of  Westminster ;  and  that  his 
pleasure  is,  it  be  put  in  print  for  his  honour, 
and  the  content  and  the  sansfactioo  of  his  peo- 
pie,  and  that  you  proceed  cbeert'ully  to  »etile 
businesses  for  the  good  and  reformation  of  the 
coromoowealth. 

Jone  26.  The  Speaker  being  sent  for  to<  the 
king  at  Whitehall,  came  not  into  the  house  till 
about  nine  o'clock.  And  after  prayers,  the  Re> 
jBonstrance  concerning  Tuimage  and  Poundage 
being  ingrossed,  was  a  reading  in  the  house ; 
and  while  it  was  a  reading,  the  king  sent  for  the 
Speaker  iind  tlie  whole  house,  and  the  king 
tnade  a  Speech  as  followeth : 

"  It  may  seem  strange,  that  I  came  so  sud- 
denly to  end  this  session  ;  before  I  gire  my 
assant  to  the  bills.  I  will  tell  you  the  cause, 
though  I  must  avow,  that  I  owe  ibe  account  of 
my  actions  to  God  alone.  It  is  kuown  to  every 
one,  that  a  wliile  ago  the  house  of  commons 
gave  me  a  Kemonstrsiiice;  how  acceptable, 
every  man  may  judge  ;  and  for  the  merit 
of  it,  I  will  not  call  that  in  question,  for  I  am 
sure  no  wise  man  can  justify,  it. — Now,  since  I 
am  truly  informed  that  a  second  Remonstrance 
is  preparing  fur  me  to  take  away  the  prolit  of 
my  Tuniia(«e  and  Poundage,  one  of  the  chief 
maintenances  of  my  crow^,  by  alledgtng  I  have 
given  aw *iy  my  ripht  thereto  by  my  Answer  to 
your  Petition : — 1  his  is  so  prejudicial  unto  me, 
that  I  am  forced  to  end  thi'>  session  some  few 
hours  before  I  meant,  being  not  willing  to  re- 
ceive any  more  Keiuonsti'unccs,  to  which  I 
must  give  a  harsh  Answer.  And  since  I  see, 
that  even  the  house  of  commons  begins  already 
to  make  false  const  ructious  of  what  I  granted 
in  your  Petition,  lest  it  be  worse  interpreted  in 
the  country,  I  will  now  make  a  Declaration 
concerning  the  true  intent  thereof; — The  pro- 
fession of  both  houses  in  the  time  of  hammering 
tlus  Petition,  was  no  way  to  trench  upon  my 
Prerogative,  saying,  they  had  neither  intention* 
or  power  to  hurt  it.  Therefore  it  must  needs 
be  conceived,  that  I  have  granted  no  new,  but 
only  confirnted  the  antient  Liberties  of  my 
Subjects.  Yet  to  shew  the  clearness  of  my  in- 
tentions, that  I  neither  repent  nor  mean  to 
recede  from  any  thinj:  I  have  promised,  vou,  I 
do  here  dec U re  myself.  That  those  things  which 
have  been  done,  whereby  many  have  had  some 
cause  to  suspect  the  Liberties  of  the  Subjects 
to  be  trenched  upon,  which  indeed  was  the 
first  and  true  ground  of  the  Petition,  shall  not 
hereafter  be  drawn  into  example  for  your  pre- 
judice ;  and  from  time  to  time,  in  the  word  of 
a  king,  ye  shall  not  have  the  like  caubc  to  com- 
plain, fiut  as  for  Tonnage  and  Poundage,  it  is 
a  Ihiug  I  cannot  want,  and  was  never  intended 
by.  you  to  ask,  nor  meant  by  me,  I  am  sure,  to 
grant.^-To  conclude,  I  command  you  all  that 
are  here  to  take  notice  of  what  I  have  spoken 
at  this  time,  to  be  the  tnie  intent  and  meaning 
of  what  I  granted  you  in  your  Petition  ;  but 
especially  you,  my  lords  the  Judges,  fur  to  you 
puly,  und«r  me,  belongs  the  interpretation  of 


laws  X  for  none  of  the  houses  of  parliaoMot, 
either  joint  or  separate,  (what  new  doctrine 
soever  may  be  raiaed)  have  any  power  either  to 
nmke  or  declare  a  law  without  my  consent.^ 

Then  the  Lord  Keeper  said.  It  is  his  ma- 
jesty's pleasure  that  this  session  now  end,  and 
that  the  parliament  be  prorogued  till  the  20th 
of  October  next. 

In  tlie  following  sessions,  viz.  Wednesday, 
January  21s«,  it  was  ordered  that  Mr.  Seidtm 
and  o( tiers  should  see  if  the  Petition  of  Right 
and  his  majesty's  Answer  tliereunto  were  in- 
rolled  in  tlie  Parhament  Rolls,  and  the  Courts 
at  Westminster,  as  bis  majesty  sent  tb«m  word 
the  last  session  they  should  be ;  and  also  in 
what  uianoer  they  were  entered ;  which  'was 
done  accordingly,  and  Mr.  Selden  made  report 
to  the  house,  that  his  majesty's  Speech  Bi»de 
the  last  day  of  the  session  in  the  upper  house  is 
also  entered  by  his  majesty's  conmiand* — Here- 
upon Mr.  Pym  moved,  that  the  debate  hereof 
should  be  deferred  till  Tuesday  next,  by  reason 
of  the  fovnesAof  the  house. 

Sir  John  Elliot,  This  which  is  now  men- 
tioned, concerns  the  hoiiotir  of  the  house,  and 
the  liberty  of  the  kingdom ;  it  is  true,  it  de- 
serves to  be  deferred  till  there  be  a  full  hotise, 
but  it  is  good  to  prepore  things.  I  fiud  it  is  a 
great  point ;  I  desire  a  select  CoiAmittee  may 
enter  into  consideration  iheret.f,  and  also  how 
other  Liberties  o(  the  kingdom  be  iHvaded.  I 
find  in  the  country  the  Petition  uf  Right  primed 
indeed,  but  with  nn  Ansv^er  that  never  ga%e 
any  satisfaction  :  I  desire  a  committee  may 
consider  thereof,  and  present  it  to  the  hoose» 
and  that  the  printer  be  sent  for  to  give  saiia* 
faction  to  the  house,  by  what -warrant  it  was 
printed.     Which  was  ordered. 

Mr.  Selden,  For  this  Petition  of  Right,  it  it 
known  how  lately  it  hath  been  violated  sinoe our 
last  meeting ;  the  Liberties  for  life,  person  and 
freehold,  how  they  have  been  invaded ;  and 
have  not  some  been  committed,  contrary  to 
that  ?  Now  we,  knowing  these  inva&ioAS,  muat 
take  notice  of  it.  ForLibenie*,  for  State,  we 
know  of  an  order  made  in  the  Exchequer,  that 
a  sheriff  was  commanded  not  to  execute  a  re- 
plevin, and  men's  goods  are  taken  and  most  not 
be  restored.  Whereas  no  man  ought  to  lose 
life,  or  limb,  but  b]^  li^w ;  bath  not  one  lately 
lost  his  ears  (meaning  Savage)L  that  was  -  ceiH 
sured  in  the  Star-Chamber  by  ma  arbitrary 
sentence  and  judgment?  Next,  they  will  take 
away  our  arms,  and  then  our  hves.  Let  all  see 
we  are  sensible  of  these  customs  creeping  upon 
as :  let  us  make  a  just  presentatioii  bmof  to 
his  Buyesty^ 

Norton  the  King's  Printer  was  brought  to  the 
bar,  and  asked  by  what  warrant  the  Additions 
to  the  Petition  were  printed  ?  He  answered, 
that  there  was  a  warrant  (as  he  thought)  from 
the  king  himielf.  And  beio|  asked  whether 
there  were  not  some  copies  prmted  without  ad- 
dition^ he  answered,  there  were  tome,  but  they 
were  suppreseed  by  warrant. 
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ment,  other  copies  have  been  priDted,  jmdl 
these  ftupprest  aod  made  waste  paper;  i^hich 
the  Printer  did,  as  he  said,  by  command  IroA 
Mr.  Attomejy  which  he  receired  from  his  ma- 
jesty. And  the  Printer  further  said,  That  the 
Attorney  was  with  the  Lord  Privy-Seal  at 
VVititehall,  and  there  delivered  unto  the  Printer 
suiidry  papers,  with  divers  hands  to  them,  and 
on  tlie  backside  was  endorsed  thus,  *  We  wili 
'  and  command  you,  Uiat  these  Copies  be 
*  printed.' 
Which  put  an  end  to  this  Grand  Affair. 


Sir  John  Elliot  desired  some  clearer  satis- 
faction  might  be  made,  and  that  he  might  an- 
swer directly  by  what  warrant. — Whereupon 
be  was  called  in  a^ain  :  who  said,  he  did  not 
remember  the  particular,  but  sure  he  was  there 
was  a  warrant. 

Mr.  Stlien  reported  from  the  Committee 
concerning  the  printing  of  the  Petition  of  UiKht, 
that  there  were  print^  1500  without  any  Ad- 
dition at  all,  whicli  %vere  publislied  in  the  time 
of  the  last  parliament :  but  since  the  parlia- 


128.  Case  of  Walter  Long,  esq.  Sheriff  of  Wilts,  and  one  of  the 
Burgesses  for  Bath,  for  absenting  himself  from  his  Bailiwick 
to  attend  his  duty  in  Parliament:  4  Charles  I.  a.  d.  1629. 
[1  Rushworth,  684.     2  Cobb.  Pari.  Hist.  olS.J 

In  Hilary  Tenn,  1629,  the  Case  of  Walter 
Long,  esq.  one  of  the  imprisoned  Gentlemen, 


came  to  hearing  in  the  Star-Chamber,  which 
was  as  followeth  : 

An  Information  was  exhibited  into  the  Star- 
Chamber,  by  »ir  Robert  Heath,  kniglit,  his  ma- 
jesty's Attorney*General,  plaintiff,  against  the 
said  Walter  Long,  defendant,  for  a  great  and 
presumptoous  Contempt  against  his  majesty, 
tor  breach  of  duty  and  trust  of  his  office,  and 
for  manifest  and  wilful  breach  of  his  oath 
taken  as  Hi^h  SheriHT  of  the  county  of  Wilts, 
and  not  residing  and  dwelling  in  his  own  per- 
son in  the  said  county,  according  to  the  said 
oath ;  but  being  cliosen  one  of  uie  citizens  for 
the  city  n(  Bath,  in  the  county  of  Somerset,  to 
serve  lor  the  said  city  in  the  last  parliament,  by 
colour  thereof  he  remained  at  London  or  West- 
minster, during  the  time  of  that  parliament  by 
the  space  of  three  months  and  abore,  in  neg- 
lect of  his  duty,  and  in  manifest  contempt  of 
the  laws  of  this  kingdom:  which  cause  was 
now,  by  his  majesty's  said  Attorney-General, 
«brooght  to  bearing  upon  tlie  defendant's  own 
confe»»ion. 

And  upon  opening  the  Answer,  and  reading 
the  Examination  ol  the  said  defendant,  it  ap- 
peared to  this  Court,  '  That  the  said  defend- 

*  ant  Long  was  by  his  now  majesty  made  High 

*  Sheriff  of  the  county  of  Wilts  in  or  about, 
<  Norember,  in  the  third  year  of  his  majesty's 

*  reign,  and  received  his  patent  of  sheniiwick 

*  for  the  said  county  about  ten  days  after ;  and 

*  that  be  took  an  oath  before  one  of  the  masters 

*  of  the  Chancery,  for  the  doe  execution  of  the 
«  said  office  of  Sheriff  of  the  said  county.*  In 
which  oath,  as  appeared  by  the  smne  there 
read  in  court,  he  did  swear,  I1iat  he  would  in 
his  oWn  person  remain  within  his  Bailiffwick 
during  all  the  time  of  his  Sherifiwick,  Unless  he 
had  Uie  king's  license  to  the  contrary;  and 
that  at  an  election  of  dtisens  for  the  said  city 
of  Bath,  the  said  defendant  Long  was  chosen 
oneorthe  dtitens  to  serve  for  the  said  city  of 
Bath  in  the  parliament  fhen  summoned,  to  be 
lx>lden  and  oomroence  npon  the  17tb  day  of 


March  in  the  said  3d  year  of  his  majesty's 
reign  ;  and  being  so  chosen,  and  returned  by 
tlje  Sheriff  of  the  county  of  5iomerset,  notwith- 
standing his  said  oath  taken  to  remain  in  hit 
proper  person,  within  his  bailiffwick,  unless  he 
were  licensed  by  his  majesty,  he  the  said  de^ 
fendant  did  make  his  personal  appearance  in 
the  commons  house  of  parliament,  at  the  city 
of  Westminster,  tn  the  county  of  Middlesex, 
and  did,  during  the  most  part  of  the  said  par- 
liament, continue  in  and  about  the  city  of  Lon- 
don and  Westminster,  and  did  attend  in  the 
parliament  as  a  citizen  for  the  said  city  of 
Bath :  during;  all  which  time  he  likewise  was 
and  continued  High  Sheriff  for  the  said  county 
o{  Wilts,  and  had  no  particnhur  license  from 
his  majesty  to  the  contrary.  Upon  considera* 
tion  whereof,  as  also  of  the  particular  caosea 
and  reasons  oi  the  defendant's  demurrer  aod, 
plea  formerly  exhibited  unto  the  said  Inforam- 
tion,  the  benefit  wher^f  was  by  order  of  tfie 
court  reserved  unto  the  defendant  to  be  debat- 
ed and  considered  of  at  the  hearing  of  this 
cause,  and  of  diven  other  matters  now  urged 
for  the  defendant,  both  to  have  justified  his  the 
said  defendant's  attendance  in  parliament,  and 
his  nut  residence  in  person  in  the  county 
whereof  he  was  then  Sheriff;  and  amongst 
other  things,  that  it  properly  beloiiged  tn  the 
house  of  parliament  to  juclce  of  the  justness  or 
unjustne«iS  of  the  said  election ;  and  upon 
grave  and  mature  consideration  thereof,  had 
and  taken  by  the  court,  their  lordships  did  not 
only  conceive  the  said  demurrer  and  plea,  and 
other  the  arguments  and  reasons  used  by  the 
defendant  and  his  counsel  to  be  of  no  weight  or 
strength,  but  also  to  be  in  opposition  and  dero- 
gation of  the  jurisdiction  of  ttie  court ;  the  rea- 
sons moved  and  ur^g^  far  the  defendant's  ex- 
cose  or  justification  betn^  clearly  answered, 
and  the  charges  of  the  Information  made  good 
by  Mr.  AttomeT*General,  and  others  ol  his 
majesty's  cotmsef  learned.  And  therefore  the 
whole  eourt  were  clear  of  opinion,  and  did  so 
declare,  *  That  the  said  defendant,  who  at  that 
<  time,  as  High  Sheriff,  had  the  custody  and 
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*  charge  of  the  coonty  of  Wilts  committed  onto 
'  him  by  his  majesty,  and  had  taken  his  oath 
'  according  to  the  law  to  abide  in  his  proper 

*  perteo  within  his  bailifiWick  during  all  the 

*  time  of  his  shenfiwick  as  albresaid,  and  whose 

*  trust  and  employment  did  require  his  personal 
'  attendance  in  the  said  county ,  had  not  only 

*  committed  a  great  offence  in  violating  the 

*  said  oath  so  by  him  taken,  bat  also  a  great 
^  misdemeanor  in  breach  of  the  trust  committed 
^  unto  him  by  his  majesty^  and  in  contempt  of 
'  bis  majesty's  pleasure  signified  unto  him  by 

*  and  under  his  highness's  great  seal,  when  he 

*  granted  unto  him  the  said  office  of  sheriffwick 
'  aforesaid.' 

For  which  said  several  great  offences  in 
breach  of  his  said  oatli,  neglect  of  the  trust 
and  duty  of  his  office,  and  the  great  and  high 


contempt  of  his  majesty,  th^ir  ]ordslii|is  did 
hold  the  same  defendant  worthy  the  sentence 
of  the  court;  the  rather,  to  the  end  thst  by 
this  example  the  sbenfb  of  all  other  counties 
may  be  deterred  from  committing  tlie  hke  of- 
fences hereafter,  and  may  take  notice,  that 
their  personal  residence  and  attendance  is  re- 
quired within  their  bailifiwicks  during  tlie  time 
of  their  sheriffwick.  The  court  therefore 
thought  fif,  ordered,  adjudged,  and  decreed, 
That  the  said  Defendant  should  stand  and  be 
committed  to  the  Prison  of  the  Tower,  there 
to  remain  dnring  his  majesty's  pleasure,  jiod 
also  to  pay  a  fine  of  S,000  marks  to  hbmajest/t 
use ;  and  further,  make  his  humble  submi&sioD 
and  acknowledgment  of  his  ofienoe  both  in  the 
court  of  Star-Chamber,  and  to  his  majestj,  be- 
fore his  thence  eulargement. 


129.  Proceedings  against  William  Stroud,  esq.  Walter  Long, 
esq.  John  S^lden^  esq.  and  others,  on  an  Habeas  Corpus, 
in  Banco   Regis:  5  Charles  I.  a. d.  1629.* 

On  February  8drd,  the  house  of  commons 
being  upon  the  debate  of  the  business  of  the 
Customers,  who  had  seixed  Goods  belonging  to 
Mr.  Rolls,  a  member  of  the  house,  dissolied 


themselves  into  a  grand  committee,  and  at  last 
resolved,  '*  That  Mr.  Rolls,  a  member  of- the 
houses  ought  to  have  privilege  of  person  and 
goods ;  but  the  command  of  the  king  is  so  great, 
that  they  leave  it  to  the  house." 

After  which,  the  king's  Message,  in  justifica* 
tion  of  the  Farmeii  and  Officers  of  the  Customs, 
was  taken  into  consideration ;  which  occasioned 
warm  debates,  and  the  Speaker  (Finch)  being 
moved  to  put  the  question  then  proposed,  re- 
fused to  do  it,  and  said,^  That  he  was  otherwise 

*  commanded  by  the  king.' 

Then  said  Mr.  Seiden,  Dare  not  you,  Mr. 
Speaker,  put  the  question  when  we  conunand 
you  ?  If  you  will  not  put  it,  we  must  sit  still ; 
thus  we  shall  never  he  able  to  do  any  thing. 
They  that  come  after  you,  may  say.  They  have 
the  king's  command  not  to  do  it.  '  We  sit  here 
by  the  command  of  the  kin^  under  the  Great 
Seal,  and  you  are,  by  his  majesty,  sitting  in  this 
royal  chair,  before  both  houses,  appointed  for 
our  Speaker :  and  now  you  refuse  to  perform 
your  office. 

Hereupon  the  house,  in  some  heat,  adjoomed 
till  Wednesday  the  85th,  when  both  houses,  by 
his  majesty's  conunand,  were  adjourned  until 
Monday  the  2nd  of  March. 

March  2.  The  commons  met,  and  urged  the 
Speaker  to  put  the  question;  who  said,  *  I  have 

*  a  command  from  the  king  to  adjourn  till  March 
'  the  10th;  and  put  no  question.'  And  endea* 
vouring  to  go  out  of  the  Chair,  was  notwith- 
standing held  by  some  members  (the  hoil^  fore* 
seeing  a  dissolution)  till  a  Protestation  was 


^  See  Proceedings  against  Lord  Fordwich| 
16  C.  1. 1640. 


published  in  the  house;  1.  **  Against  Poperf 
and  Arminianism.  3.  Against  Tonnage  and 
Poundage  not  granted  by  parliament*  S.  If 
any  merchant  yield  or  pay  Tuimage  and  Pound- 
age not  granted  by  parliament,  be  shonkl  be 
reputed  a  betrayer  of  the  liberties  of  EngUnd." 

Hereupon  the  king  sent  for  the  Seijeant  of 
the  house ;  but  he  was  detained,  the  door  be- 
iM  locked :  Then  he  sent  the  Gentleman  Usber 
oT  the  Lords  house,  with  a  Message;  and  he 
was  refused  admitunce,  till  the  said  Votes  were 
read.  And  then  in  much  confusion  the  house 
was  acyoamed  to  the  10th  of  March.  Never* 
theless  bis  majesty,  by  proclamatioo,  dated  the 
Sad  of  March,  declares  the  parliament  to  be 
dissolved.  (Though  the  proclamation  was  not 
published  till  the  10th)  and  the  day  foUowing, 
(the  drd)  warrants  %vere  directed  from  the  coun- 
cil to  Denzil  Hollis,  esq. ;  sir  Miles  Uobart, 
sir  John  Elliot,  sir  Peter  Hayman,  John  Seldeo, 
WilUam  Coriton,  Walter  Long,  William  Stroud, 
Benjamin  Valentine,  esqrs. ;  commanding  their 
personal  appearance  on  the  nlerrow.  At  which 
rime,  Mr.  Hollis,  sir  John  Elliot,  Mr.  Coritoo, 
Mr.  Valentine,  appearing,  and  refusing  to  an- 
swer out  of  parliament  what  was  said  and  done 
in  parliament,  were  committed  close  prisooers 
to  the  Tower ;  and  Warrants  were  grreo  (the 
parliament  being  still  in  being)  for  the  seabog 
np  of  the  studies  of  Mr.  Hollis,  Mr.  Seiden, 
and  sir  John  Elliot.  But  Mr.  Long  and  Mr.' 
Stroud  not  then,  nor  for  some  time  after,  ap- 
pearing, a  Proclamation  issued  forth  for  the  ap- 
prehending of  them. 

The  i\Dg  purposing  to  proceed  against  the 
members  of  the  house  of  oomntons,  who  were 
committed  to  prison  by  him  in  the  Star  Cham- 
ber, caused  certam  Questions  to  be  proposed 
to  the  Judges  upon  the  85th of  Amril.  Where- 
upon all  the  Judges  met  at  Ser|eants-Iun  by 
command  from  hii  majftty,  where  Mr.  Attot^ 
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ney  proposed  certain  Questions  concerning  the 
Offences  of  some  of  the  parliament  men  com* 
raiued  to  the  Tower,  and  other  prisons :  At 
which  time,  one  question  was  proposed  and  re- 
solved, viz.  ■  That  tlie  statute  of  4  Hi  8,  inti- 

*  led, '  An  Act  concerning  Richard  Strode/  was 

*  a  particular  act  of  parliament,  and  extended 
<  only  to  Richard  Strode,  and  to  those  persons 

*  that  had  joined  with  him  to  prefer  a  Bill  to 

*  the  house  of  comaions  concerning  Tinners : 
'  And  although  the  act  be  pri%*atey  and  eztend- 
'  eth  to  them  alone,  yet  it  was  no  mortf  than  all 
^  other  parliament  men,  by  privilege  of  the 

*  house,  ought  to  have,  vii.  Freedom  of  speech 
'  concerning  those  matters  debated  in  parlia- 

*  ment  by  u  parliamtatary  course.' 

The  rest  of  the  Questions  Mr.  Attorney  was 
wished  tu  set  down  in  writing  against  anotherday. 

Upon  Monday  following,  tdl  the  Judges  met 
ai^ain,  and  then  Mr.  Attorney  proposed  these 
Questioiu :  ' 

1.  Whether  if  any  Subject  hath  received  pro- 
bable information  of  any  Treason  or  treacherous 
attempt  or  intention  against  tlie  king  or  state, 
that  Subject  ought  not  to  make  known  to  the 
king,  or  his  majesty's  commissioners,  when 
thereunto  he  shall  be  required,  what  informa- 
tion he  hath  received,  and  tlie  grounds  thereof; 
to  the  end  the  king  being  truly  informed,  may 
prevent  the  danger  ?  And  if  the  said  subject  in 
such  rase  shall  refuse  to  be  examinee^,  or  to  an- 
swer the  questions  which  shall  be  demanded  of 
him  for  further  inquiry  and  discovery  of  the 
truth,  whether  it  be  not  a  high  contempt  in  him, 
punishable  in  the  Star  Chamber,  as  an  offence 
against  the  general  justice  and  government  of 
the  kingdom  f 

SoL  The  resolution  and  answer  of  all  the 
Justices,  Hiat  it  is  an  otfence  punishable  as 
aforesaid,  so  tliat  this  do  not  concern  himself, 
but  another,  nor  draw  him  to  danger  of  treason 
or  contempt  by  his  answer. 

9.  Whether  it  be  a  good  answer  or  excuse, 
beirg  thus  interrogated,  and  refusing  to  answer, 
to  say,  I'hat  he  was  a  parliament  man  when  he 
rcceiverl  the  information,  and  that  he  spake 
thereof  in  the  parliament  house:  and  therefore 
the  parliament  being  now  ended,  he  refused  to 
answer  ro  any  such  questions  but  in  the  parlia- 
ment house,  and  not  in  any  other  place  ? 

HoL  'I'o  this  the  Judges,  by  advice  privately 
to  Mr.  Attorney,  gave  this  Answer,  That  this 
excuse  being  in  nature  of  a  plea,  and  an  error 
in  judgment,  was  not  ponibhable,  until  he  were 
over-ruled  in  an  orderly  manner  to  make  ano- 
ther answer;  and  whether  the  party  were 
brought  in  ore  tewutf  or  by  information,  for  this 
plea  ne  was  not  to  be  punished. 

3.  Whether  a  parhament  man,  committing 
an  ofienoe  against  tlie  king  or  council  not  in  a 
parliament  way,  might,  after  the  parliament 
ended,  be  punished  or  not  ? 

Sol,  All  the  Judges,  una  voce,  answered,  he 
might,  if  he  be  aot  punished  for  it  in  parliament ; 
for  the  parliament  shall  not  give  privilege  to  any 

*  contra  morem  parliamentariam,'  to  exceed  the 
boituds  aad  limits  of  his  place  and  duty.    And 


all  ngreed»  Thfit  regularly  he  cannot  be  com- 
pelled out  of  parliament  to  answer  things  done 
m  parliament  in  a  parliamentary  course ;  but 
it  is  otherwise  where  things  are  done  exorbi- 
tantly, for  those  are  not  the  acts  of  a  court. 

4.  Whether  if  one  parliament  man  alone  shall 
resolve,  or  two  or  three  shall  covertly  conspire 
to  raise  false  slanders  and  rumours  against  the 
lords  of  the  council  and  judges,  not  wuh  intent 
to  question  tliem  in  a  legal  course,  or  in  a  par- 
liamentary way,  but  to  blast  them^  and  to  bring 
them  to  Iwtred  of  the  people,  and  the  govern* 
ment  in  contempt,  be  punishable  in  the  Star 
Chamber  after  the  parliament  is  ended  ? 

SoL  The  Judges  resolve.  That  the  same  was 
punishable  out  of  parliament,  as  an  offence  ex- 
orbi^Mt  committed  in  parliament,  beyom?  the 
office,  and  besides  the  duty  of  a  parliament  man. 

There  was  another  question  put  by  Mr.  At- 
torney, vix. 

Wiiether  if  a  man  in  parliameiit,  by  way  of 
digression,  and  not  upon  any  occasion  arising 
concerning  the  same  in  parliament,  shall  say. 
The  Lords  of  ttie  Council  and  tlie  Judges  had 
agreed  to  trample  upon  the  Liberty  of  the  Sub- 
ject, and  the  Privileges  of  Parliament,  he  were 
punishable  or  not  ? 

llie  Judges  desired  to  be  spared  to  make  any 
Answer  thereunto,  because  it  concerned  them- 
selves in  particular.* 


♦  Nalson  in  his  Collections,  vol.  2.  p.  374, 
says,  There  were  several  Questions  proposed 
to  the  three  Chief* Judges  about  matters  in  Par- 
liament, to  which  they  gave  these  answers; 
wlii9h  being  something  different  from  what  is 
above,  are  here  inserted  :  Quaere  1.  Whether  a 
Parliament-man,  oflFending  the  king  criminally 
or  contemptuously  in  the  parliament- hoosef 
(and  not  then  punished),  may  not  be  punished 
out  of  parliament  ?  Amwtr,  We  conceive,  that 
if  a  parliament-man,  exceeding  the  privilege  of 
parliament,  do  criminally  or  contemptuously 
offend  the  king  in  the  parliament-house  (and 
not  there  punished)  may  be  punislied  out  of 
parliament. — 2.  Whether  the  king,  as  he  hath 
the  power  of  calling  and  dissolving  a  Parlia- 
ment, have  not  also  an  absolute  power  to  cause 
it  to  be  adjourned  at  his  pleasure }  Ant,  We 
conceive,  that  the  king  hath  the  power  of  com- 
manding of  adjournments  of  parliaments,  as 
well  as  of  calline,  proroguing  and  dissolving  of 
parliaments :  But  for  the  manner  thereof,  or 
the  more  particular  answer  to  this,  and  tlie  next 
subsequent  question,  we  refer  ourselves  to  the 
precedentb  of  both  houses. — 3.  Whether,  if  the 
king  do  command  an  adjournment  to  be  made, 
he  hath  not  also  power  to  command  all  further 
proceedings  in  pariiament  to  cease  ut  that  time^ 
4.  Whether  it  be  not  a  high  contempt  in  a 
member  of  the  house,  contrary  to  the  king's 
express  commandment,  contemptuously  to  op- 
pose the  adjournment  ?  An9,  llie  king's  ex- 
press commandment  being  signified  for  an  ad- 
journment, if  any  after  that  shall  contetnptu- 
ously  oppose  it,  nnther,  or  otherwise  than  the 
privilege  of  the  house  will  warrant ;  this  we 
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The  next  day  Mr.  AttorDey  put  the  Judges 
unocher  cnse. 

It  is  demanded  of  a  parliameDt-man,  being 
sailed  ore  ienus,  before  the  court  of  Star-Cham- 
ber,  being  charged,  that  he  did  nut  submit  him- 
self to  examination  for  such  thing:}  as  did  con- 
cern the  king  and  the  government  of  the  state, 
and  were  affirmed  to  be  done  by  a  third  person, 
and  not  by  himself;  if  he  confesses  his  hand  to 
that  i refusal,  and  make  his  excuse,  and  plead 
because  he  had  privilege  of  parUumcnt ; 

Whether  tlie  Court  will  nut  ovcr-.Tale  this 
Plea  as  erroneous,  and  that  he  ought  to  make 
a  further  answer  ? 

Ans.  It  b  I  he  justest  way  for  the  king 
iind  the  party  not' to  proceed  ore  /enta/ because 
it  ^eiug  a  point  in  law,  it  is  fit  to  hear  counsel 
before  it  be  over>ruled ;  and  upon  an  ore  tenus, 
by  the  rules  of  Star-Chamber,  coun^I  ouoht  not 
to  be  admitted ;  and  that  it  would  not  be  for 
the  honour  uf  the  king,  nor  the  safety  of  the 
subject,  to  proceed  iii  ttiat  manner.  [But  the 
king  dropped  the  Proceedings  against  them  in 
the  Star-Chamber.] 

Pasch.  5  Car.  upon  an  Habeas  Corpus  of  this 
court  to  bring  the  body  of  WilUam  Stroud, 
esq.  with  the  cause  of  his  imprisonment,  to  the 
luaishal  of  the  King's-bencb  ;  it  was  returned 
in  this  manner : 


conceive  to  be  a  great  contempt. — 5.  Whether, 
if  a  few  ^urhamentrmen  do  conspire  together, 
to  stir  up  iil  alfections  in  the  people  against  the 
king,  and  the  government,  and  to  leave  the  par- 
liament with  such  a  loo^e,  and  by  words  or 
writinj^s  put  it  in  execution,  and  this  not  pu- 
nished in  parliament,  it  be  an  offence  puoisbu- 
ble  out  uf  parliament  ?  Ans,  We  conceive  this 
offence  to  be  punishable  out  of  parliament. — 
6,  Whether,  if  some  parliament-men  shall  con- 
spire together  to  pnbUsli  papers  containing  ftdse 
and  scandalous  rumours  against  the  lords  of 
the  Privy-Council,  or  any  one  or  more  of  them, 
not  to  the  end  to  question  them  in  a  legal  or 
parliamentary  way,  but  to  bring  them  into  ha- 
tred of  the 'people,  and  the  government  into 
contempt,  and  to  make  discord  between  the 
lords  and  commous  ;  is  uot.this  an  offence  pu- 
nishable out  of  parliament.^  Ans.  We  conceive 
this  also  to  be  an  oflfence  punishable  out  of  par- 
liament.— 7.  If  two  or  three  or  more  of  the  par- 
liament shall  conspire  to  defame  the  king's  go- 
vernment, and  to  oeter  his  subjects  from  obey- 
ing or  assisting  the  king;  of  what  nature  this 
ofteuce  is.?  Ans.  The  nature  and  quality  of  this 
oftence  will  be  greater  or  lesser,  as  tlie  circum- 
stances shall  fall  out,  upon  the  trutli  of  the 
fact.' — 8.  Con  any  privilege  of  the  house  war- 
rant a  tumultuous  proceeding  ?  Ans.  We  hum- 
bly conceive,  that  an  earnest,  though  a  disoi^ 
derly  and  confused  proceeding  in  such  a  multi- 
tude, may  be  called  tumultuous,  and  yet  the 
privilege  of  the  house  may  warrant  it.-^Wc  in 
«11  humbleness  are  willing  to  satisfy  your  nm- 
jesty's  command,  but  until  the  particulars  p( 
the  fact  do  appear,  wo  can  give  no  direct  Ao.' 
•wen  than  before.    Aod  particularly  as  to  the 


*  That  Mr^  >Villiani  Stroud  was  conmitted 
'  under  my  custodv  by  virtue  of  a  ceitiun  War- 
^  rant  under  the  hands  of  twelve  the  lords  of 

*  the  privy-council  of  the  king.    The  tenour  of 
'  which  Warrant  followeth  in  these  words : 

<  You  are  to  take  knowledi^e,  that  it  is  his 

*  niajestv*s  pleasure  and  commandment,  that 
'  you  take  into  your  custody  the  body  of  Wil- 

*  Ham  Stroud,  esq. ;  and  keep  him  close  prisoner 

<  till  you  shall  receive  other  order,  either  from 

*  his  majesty,  or  this  board :  fur  so  doing,  this 

<  shall  be  your  Warrant.     Dated  this  9d  of 

<  April,  16S9.'    And  the  direction  of  die  War* 
rant  was,   ^To   the  marshal  of  the  Kiog's- 

*  bench,  or  his  deputy.' 

He  is  also  detained  in  prison  by  virtue  of  a 
Warrant  under  his  majesty's  hand ;  the  tenour 
of  which  Warrant  foliuweth  in  these  words  : 

C.  R. ;  '  Whereas  you  have  in  your  custody 

*  the  body  of  William  Stroud,  esq.  by  Warrant 

*  of  our  lords  of  our  privy-councd,  bj  our  spe- 

<  ciat  command,  you  are  to  take  notice,  that 

<  this  commitment  was  for  notable  contempts  by 

*  him  committed  against  our  self  and  our  go- 
'  vemment,  and  for  stirring  up  sedition  against 

<  us ;  fur  which  you  are  to  detain  him  in  your 
'  custody,  and   to   keep    him  close   prisoner, 

<  until  our  pleasure  be  ttirtiier  known  concem- 
'  ing  his  deliverance.     Given   at  Greenwich, 

second  Qusre,  about  the  king's  power  of  ad- 
journing as  well  as  calling  and  dissolving  of 
t^arliaments,  these  following  parlinmentary  pre- 
cedents were  given  in.  4  Aprilis,  1  Jac.  Sess. 
1.  Mr.  Speaker  pronounceth  his  majesty's  plea- 
sure of  adjourning  the  house  till  the  11th  of 
April  (and  it  was  so  done.)— 18  Dec.  1606. 
The  lords  by  )their  messengers  signified*  the 
kin^'a  pleasure,  tliat  the  session  sliould  be  ad- 
journed till  the  10th  of  Feb.  following. — Upon 
this  Message  Mr.  Speaker  adjourned  Uie  lioose 
according  to  his  ms^esty's  said  pleasure, — SI 
Martii  1607.  The  Speaker  delivered  the  king's 
pleasure,  that  tiie  house  should  be  adjourned 
till  Monday  the  90th  of  April  following. — 20 
Maii  1607.  Mr.  Speaker  signified  the  king's 
pleasure  about  nine  o'clock  to  adjourn  the 
house  till  the  ^7th  of  the  same  month. — And 
the  27th  of  May,  he  being  challenged  for  ad- 
journing without  tlie  privity  of  the  house,  he 
excuseth  it,  and  saith,  as  the  house  had  power 
to  adjourn  themselves,  so  liie  king  had  a  su- 
perior power,  and  by  his  command  he  did  it.— p 
30  Martii  1610.  His  majesty's  pleasure  to  ad- 
journ from  Tuesday  till  Mouday  sevennight. — 
11  July.  The  kini;  by  commission  adjouraeth 
the  lords  house.  Messengers  sent  to  the  com- 
mons. They  send  by  messengers  of  their  own 
to  the  lords,  that  they  use  to  adjourn  themselves. 
The  commission  is  sent  down,  ATr.  Speaker  od- 
journeth  the  house  till  the  Isc  of  August. — 96 
Febr.  4  Car.  Mr.  Speaker  si^nifieth  his  ma- 
jesty's pleasure,  that  the  house  be  presently  ad- 
journed till  Monday  next,  and  w  the  mean 
time  all  committees  and  other  procecidiDgs  to 
cease.  And  thereupon  Mr.  Speaker  in  the  name 
of  the  house  atljoumed  the  same  accordingly. 
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*  tlic  7  th  of  May,  1629,  iu  the  5th  jrear  of  our 
'  rcigu/ 

The  direction  being,  <  To  the  marshal  of  our 

*  bench  for  the  time  being,  et  has  sunt  causa; 

*  captionis   et    deteniionis  prasdicti    Guliehui 

*  Stroud.' 

And  upon  another  Habeas  Corpus  to  the 
Marshal  of  the  Uoushold,  to  Jiave  the  body  of 
Walter  Long,  esq.  in  court,  it  was  returned  ac- 
cording as  the  return  of  Mr.  Stroud  was. 

Mr.  Ask,  of  the  Inner^Temple,  of  counsel  for 
Mr.  Stroud  ;  and  Mr.  Mason  of  LiocoliiVInn, 
of  counsel  for  Mr.  Long;  ergued  against  the 
insufficiency  of  the  Return. 

Mr.  Aik.  That  the  Retuni  was  insufficient. 
Tl)e  Return  consists  upon  two  Warrants,  bearing 
several  dates,  which  are  the  ^uses  of  the  taking 
and  detaining  of  the  prisoner.  For  the  first  war- 
rant, which  is  of  the  lords  of  the  council,  that  if 
insufficient :  because  no  cause  is  shewn  of  liis 
commitment,  which  is  expresly  against  the  re- 
solution of  tlie  parliament,  and  their  Petition  of 
Right,  ia  the  tmie  of  this  king,  which  now  is, 
to  which  he  had  likewise  given  his  assent ;  so 
his  taking  by  virtue  of  the  said  warrant  is 
wrongful.  And  for  the  second  warrant,  it  is 
insufficient  also,  and  that  notwithstanding  it  be 
the  king's  own  ;  for  the  king  himself  cannot  im- 
prison any  man,  as  our  books  are,  to  wit,  16  H. 
6,  F.  Monstrance  de  faits.  1  H.  7,  4.  Ilussey  re- 
ports it  to  be  the  opinion  of  Markham,  in  the 
time  of  Kdw.  4,  and  Fortescue  (in  his  book, 

*  De  budihus  L^um  Angliae,*  c.  18.  *And  the 
reason  given,  is,  because  no  action  of  false  im- 
prisonment lies  against  the  kine,  if  the  impri- 
sonment be  wrongful ;  and  tlie  king  cannot  be  a 
wrong  doer.  The  statute  of  Magna  Charta 
is,  Tbatino  freeman  be  imprisoned  but  by  the 
law  of  the  land.  And  it  appears  by  these 
books,  that  it  is  against  the  Uw  of  the  land  that 
the  king  should  imprison  any  one. 

S.  Admit  that  this  be  only  a  signification 
and  noiiHcation  given  by  the  king  himself,  of 
the  commitment^,  of  the  prisoner;  yet  it  seems 
that  that  signification  is  of  no  force,  1.  Because 
the  words  are  general  and  uncertain — *  for  no- 

*  table  contempts.' — There  are  in  the  law  many 
contempts  of  several  natures;  there  are  con* 
tempts  against  the  Common  Law,  against  the 
Statute  Law  ;  contempts  in  words,  gestures,  or 
actions.  And  it  appears  not  to  the  court  of 
what  nature  these  contempts  were. — *  Notable' 
— Every  contempt  which  is  made  to  the  king  is 
notable. — -<  Apinst  our  sovernroent' — Con- 
tempt which  IS  commiitea  in  the  Court  of 
Record  or  Chancery,  is'  a  contempt  against  the 
government  of  the  king,  to  wit^  because  they 
cJisobej  th«  king  when  tie  commands  them  by 
his  wnts,  Coke  8,  60,  a.  Beecher's  Case.  The 
last  words  of  the  Return  are, — '  For  stirring  up 

*  of  sedition  against  us' — which  words  likewise 
are  indefinite  and  ecnerul.    I  find  not  the  word 

*  Sedition'  in  our  nooks,  but  taken  adjectively, 
as  seditious  books,  seditious  news,  &c.  In  the 
Statute  of  the  Istajid  2d  Phil,  and  Mary,  cap. 
3,  the  words  are,  *  If  any  person  shall  m  con- 
<  victed,  &c.  for  sptakiog,  &c«  any  false,  sedi- 
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'  tious,  or  slanderous  newt,  sajring  of  tales  of 
'  the  queen,  &c.  he  shall  lose  his  e,ars,  or  pi^ 
'  tool,'  There  the  penalty  im|>dsed  upon  sncn 
sedition  is  but  a  fine.  Coke  4.  Lord  Cromwel^s 
Case,  p.  13,  where  sedition  is  defined  to  ba 
teorsum  i/io,  when  a  man  takes  a  course  of  his 
own,  and  tliere  it  is  said,  that  the  words 
— *  maintain    sedition     against    the    queen's 

*  proceedings' — shall  be  expounded  according 
to  the  coherence  of  all  the  word|,  tfbd  the  in- 
tent nf  the  parties.  So  that  it  is  pl^in,  tha( 
there  is  a  sedition  that  is  only  fineable,  and 
which  is  no  cause  of  imprisonment  with- 
out bail :  And  what  tha  sedition  is  that  is  hera 
intended,  cannot  be  gathered  out  of  the  worda^ 
they  are  so  general. — *  Against  us'-~those  wofdt 
are  redundant,  for  every  sedition  is  against  tha 
king. 

Upon  the  generality  and  incertainty  of  all 
the  words  in  the  Return,  he  put  these  Cases ; 
18  £.  6.     A  man  was  indicted,  <  quia  furatus 

*  est  equum,'  and  doth  not  say,  fetonich,  and 
therefore  ill.  99  Ass.  45.  A  n»n  was  indicted 
that  he  was  '  communis  latro,*'  and  the  indict- 
ment held  vicious,  because  too  general.  So 
here  the  offences  are  returned  generally.  But 
there  ought  to  be  something  individual.  Coke 
6,  57.  Specot*s  case,  '  quia  sclusmaticas  inve- 
'  teratus,'  is  no  good  cause  for  the  bishop  to  re* 
fuse  a  clerk,  for  it  is  too  general,  and  there  ara 
schisms  of  divers  kinds.  38  £.  S,  3.  Because  the 
clerk  is  crtniiitenii,  it  is  no  Kood  cause  for  the 
bishop  to  refuse  him.  8  and  0  Eliz.  Dy.  254. 
The  bishop  of  N.  refuseth  one,  because  he  was 
a  haunter  of  taverns,  &c.  for  which,  and  divert 
other  crimes,  he  was  unfit ;  held  that  the  last 
words  are  too  general  and  incertain.  40  £.  3,  6. 
In  the  tender  of  a  marriage,  and  refusal  of  the 
heir,  he  ought  to  alledge  a  certain  cause  of  re- 
fusal, whereupon  issue  may  be  taken.  Coke  8» 
68.  Trollop's  case,  to  say>  That  the  plaintiff  ii 
eiLcommunicatcd  for  divers  contumacies,  shall' 
not  disable  him,  without  shewing  some  cause  ia 
special  of  the  excommunication,  upon  which  tha 
pourt  may  judge  whether  it  were  jost  or  no :  so 
here.  Ajid  he  concluded  with  a  Case  that  waa 
resolved,  Hill.  33  Eliz.  Peak  and  Paul  the  de- 
fendants said  of  the  plaintiff,  Thou  art  a  muti- 
nous and  seditious  man,  and  maintainest  icdi* 
tion  against  the  queen ;  and  the  words  adjudged 
not  actionable. 

Mr.  Maton  (afterwards  recorder  of  London) 
moved  also,  that  the  Return  was  insufficient. 
For  the  first  Warrant,  That  he  was  comniued 
by  command  of  the  king,  signified  by  the  privy- 
council,  I  will  not  argue  that,  because  it  waa 
claimed  as  an  ancient  right  pertaining  to  the 
subject  in  the  Petition  of  Right,  whereto  the 
king  himself  hath  given  his  consent.    For  the 

second  Warrant,  the  Itetum  a, <  for  stirp- 

'  ing  up  sedition  against  us  and  o^  govern* 
'  ment.'  Sedition  is  not  any  determined  of- 
fence within  our  law  ;  our  law  gives  definitiont 
or  descriptions  of  other  offenres,  to  wit,  of 
treason,  murder,  felony,  &c.  bat  there  is  no 
crime  iu  our  law  called'Sedation.  It  is  defined 
by  a  civiliaa  ta  be '  Seditio/  or  *  Seceiaiu,  cun 
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*  pars  reipublicx  contra  partem  insurgit;'  so 
that  se.licion  is  nothing  tut  division.     Bracton 
and  Glanvile  have  the  word  Seditio  generally. 
Before  the  statute  of  25  £.  3,  cap.  2,  it  was 
not  clear  enough  wliat  thing  was  Treason,  what 
not ;  by  which  statute  it  is  declared  what  shall 
be  called  Treason,  and   that  tlie  Judges  shall 
not  declare  any  thing  to   be  Treason,  that  is 
not  contained   within   tlic  said   statute,  but  it 
shall   be  declared  only  by  parliament.     And 
that  statute  speaks  not  of  sedition,  nor  the  sta- 
tute of  1  11.  4,  c.  10,  which  makes  some  things 
treasfin,  which  ere  not  contained  with  the  said 
statute  of  25  E.  3.     The  statute  of  1  E.  6,  c. 
12,  takes  away  all  inien'enient  htntutcs,  which 
declared  new  treasons ;  and  the  saM  act  de- 
clares other  things  t%  be  treason,  but  mentions 
not  sedition.     Sedition  is  the  quality  of  an  of- 
fence, and  is  oftentimes  taken  adverbially,  or 
•djeciirely.     To  raise  tumults  or  trespntses  is 
tedition,  Trin.  21  E.  3,  rot.  23,  B.  R.  Cm i  hart's 
^asc  ;  a  man  was  indicted,  bccaustt  in  tlie  high- 
street  he  took  J.  S.  there  being  in  hostile  man- 
ner, and  usurped  over  him  royal  power,  ubich 
is  maqrfes-t  sedition';  and  there  it  t% us  but  an 
indictment  of  trespass.  Mich.  20  E.  1,  rot.  27. 
One  that  was  surveyor  of  the  wood -work  for 
the  king,  was  indicted  for  stealing  of  timber, 
and  detaining  wages  (ridding  carpenters  wages) 
by  one  that  was  but  a  boy ;  and  this  is  there 
termed  sedition,  and  yet  it  was  but  a  petty  fe- 
lony. Mich.  42  E.  3,  rot.  65.  B.  11.  H.  Pope 
M-as  appealed  by  the  wife  of  J.  S.  because  nc 
feloniously  and  seditiously  murdered  J.  S.  and 
*  seditiously'  was  there  put  in,  bccRUse  it  was 
done  privily.  -By  which  cases  it  appears,  thoit  Se- 
dition is  not  taken  as  a  substantive,  so  that  it  may 
be  applied  to  treason,  trespass,  or  other  oflfences. 
By  the  statute  of  2  H.  4,  c.  15,  there  is  a  pu- 
nishment inflicted  for  the  raising  of  seditious 
doctrine,  and  yet  no  punishment  could  have 
been  inflicted  for  it  aotil  the  said  statute ;  and 
yet  it  was  seditious,  as  well  before  the  said  sta- 
tute as  after.    And  this  appears  also  by  the 
statute  of  1st  and  2d  of  Philip  and  Mary,  c.  3, 
which  hath  been  cited.    The  statute  IS  Etiz. 
e.  9.  recites,  that  divers  seditious  and  evil-dis- 
posed persons,  &c.  obtained  bulls  of  reconcili- 
ation from  the  pope,  which  oftencc  n'as  made 
treason  by  the  said  statute,  (for  it  ^as  not  be- 
fore, and  yet  there  was  sedition)  and  by  the 
said  statute,  the  aiders  and  abettors  are  but  in 
the  case  of  Premunire.     By  the  statute  of  13 
Eliz.  c.^1,  for  the  avoiding  of  contentious  and 
seditious  titles  to  the  crown,  it  is  enacted  by 
the  said  statute,  That  he  that  shall  declare  the 
successor  of  the  king,  shnll  forfeit  the  moiety 
of  his  goods,  &c.  so  that  the  said  ofl^ence,  al- 
tliough  it  be  seditious,  is  not  treason  by  the 
common  law,  nor  is  it  made  treason  by  the 
statute  of  25  E.  3,  nor  by  the  statute  of  18 
Eliz.      By  the  statute  of  23    Eliz.   c.  2,  he 
that  speaks  seditious  or  slanderous  news  of 
the  Queen  shall  lose  his  ears,  or  pay  200/. 
and  the  second  offence  is  made  felony.    The 
statute  of  35  Eliz.  c.   1.   is  ag:iinst  seditious 
sectaries,  which  absent  themselves  from  the 


church;  they  are  to  be  punished  10^  by  the 
month.  Out  of  all  whicn  statutes  it  may  bt 
collected,  that  the  word^'  sedition*  is  taken  va- 
riously, according  to  the  subject  in  hand.  And 
Coke  4,  13.  Lord  Cromwel's  case,  '  seditious' 
is  referred  to  doctrine  Inhere  are  offences 
more  high  in  their  nature  than  sedition,  which 
were  not  treason,  unless  so  declared  by  act  of 
parliament.  Every  rebellious  act  is  sedition, 
yet  if  such  acts  be  not  within  the  statute  of  25 
E.  3,  they  are  not  treason.  17  R.  2,  c.  8,  inr 
surrection  of  viUeins  nnd  others  is  made  trea- 
son ;  which  proves,  that  before  this  act  it  was 
not  treason.  And  this  act  of  17  li.  2,  is  re- 
pealed by  the  statute  of  1  H.  4.  ^y  the  sta- 
tute of  3  and  4  E.  6,  c.  5,  to  assemble  people 
to  alter  the  laws,  is  made  treason,  if  they  con- 
tinue together  an  heur  after  proclamation  made. 
This  a-wunbly  of  people  was  sedition  at  the 
common  law ;  and  the  very  assembly,  if  thfy 
after  dissolve  upon  proclamation  made,  is  not 
tff^son  by  the  said  statute.  By  the  statute 
of  14  Eliz.  c,\,  it  is  made  felony;  maliciously 
and  rebel lioudy  to  hold  from  the  queen  any 
castles,  ^zc.  but  because  this  relates  not  to 
the  statute  of  25  E.  3,  it  is  not  treason.  2.  It 
seems  clearly,  that  this  case  b  within  the  Peti- 
tion of  Right,  in  which  Magna  Charta,  and  the 
statutes  of  25'and  28  E.  3,  are  recited. '  The 
grievance  there  was,  that  divers  have  been  im- 
prisoned vfithout  any  cause  shewed,  to  which 
they  might  make  answer  according  to  the  law» 
And  upon  tliis  return,  nothing  appears  to  Le 
objected  to  which  he  might  answt**  It  ap- 
pears not  what  that  act,  which  is  called  Sedi- 
tion, was.  This  is  the  very  grief  intended  to 
be  remedied  by  this  statute ;  to  this  he  cannot 
answer  accordmg  to  law.  It  appears  not  whe- 
ther this  were  a  seditious'  act,  trespass,  or 
slander,  or  what  it  was  at  all.  The  words  arc, 
'Sedition  against  the  kin^!;*  this  hcl|>s  not, 
for  every  ofience  is  against  ilie  king,  against  his 
crov^-n  and  dignity;  that  which  disturbs  the 
commonwealth  is  against  the  king;  seditious 
doctrine  is  sedition  against  the  king,  as  is  be- 
foresaid.  In  28  H.  6,  tide  prottrat,  fol.  19.  the 
lords  and  commons  desire  the  king,  that  Wil- 
liam de  la  Pool  may  be  committed  for  divers 
treasons,  and  stmdry  other  heinous  crimes; 
and  the  petition  held  not  go6d,  because  too  ge- 
neral :  whereupon  they  exhibit  particular  Arti- 
cles against  him. — And  therefore  upon  the 
whole  matter,  prayed,  tliat  Mr.  Long  might  be 
discharged  from  his  imprisonment. 

On  another  day,  Berkley  and  Davenport, 
the  king*s  Serjeants,  argued  for  the  king,  that 
this  Return  was  sufticieut  in  law  to  detain  them 
in  prison. 

Berkley  began,  and  said,  That  the  case  is 
new,  and  of  great  weight  and  consequence; 
and  yet,  under  favour,  the  prerogative  of 
the  king,  and  the  libert;^  of  the  subject,  are 
not  mainly  touched  therein ;  for  the  case  is  not 
so  general  as  it  hath  been  made,  but  particular 
upon  this  particular  return.  The  Liberty  of 
the  Subject  is  a  tender  point,  the  right  whereof 
^  great,  just,  and  inviolable.    The  Prerogative 
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of  the  King  is  an  Iiigh  point,   to  which  every  i  to  arrest  any  man.     Coke,  4.  73.    The  king 
suhject  ouglit  to  submit.     I  intend  not  to  make         '  •  - 


any  (li^cou^^e  of  the  one  or  the  oiher,  I  will 
only  remember  what  the  kinp  hath  determined 
upon  them  btfth,  in  his  speech  wliich  he  made 
upon  the  Petition  of  Right ;  to  wit,  that  the 
people's  Liberties  sirenj;then  the  king's  Prero- 
gative, and  ihiit  the  king's  Prero^niive  is  to 
defend  the  people's  Liberties.  Thia  mny  settle 
llie  hearts  of  the  people  concerning  their  liberty. 
Tlie  way  which  I  intel^d  to  treat  in  my  argu- 
ment, is,  to  answer  the  Objections  anil  Reasons 
which  have  been  made,  and  to  give  some  Rea- 
sons, whereby  this  return  siiall  be  suUlcient. 

The  Objections  which  liave  been  made  ace 
reducible  to  four  heads:  1.  By  what  the 
prisoner  here  bhall  he  said  to  he  committed 
and  detained.  9.  That  this  commitment  is 
against  the  Petition  of  Right.  3.  That  the 
cause  which  is  here  returned  is  general  and  in- 
certain.  4^.  That  tlie  offences'  mentioned  in 
the  Return  are  but  iineable;  and  therefore, 
notwithstanding  them,  the  party  is  bailable. 

For  the  first,  it  hatli  been  objected,  That  the 
commitment  here  was  by  the  lords  of  the  privy- 
council,  and  the  jignificaiion  of  this  cause  is 
by  tt>e  kmg  hlniself.  But  I  say,  that  there  is 
a  furtlier  matter  in  the  return  ;  for  tlie  lords 
of  the  council  do  it  by  the  commaiid  of  the 
king,  and  tliey  only  pursue  tliis command.  I 
whl  not  dispute  whe^ier  the  Lords  of  the 
Council  have  power  to  commit  an  offender  or 
no,  nt  is  common  in  experience,  33  H.  6,  28. 
Poigiie's  Case  is  express  in  it.  And  in  the 
Petition  of  Right  it  is  admitted,  that  they  may 
commit.  And  this  is  not  alledged  there  for 
a  grievance,  but  the  grievance  there  was,  be- 
cause tlie  particular  charge  of  commitment  was 
not  shewed.  ^oii\<s  Books  have  been  objected 
to  prove,  'that  the  king,  though  in  person, 
cannot  commit  any  person;  16  U.  6,  F.  Mon- 
strance de  faits  182.  But  the  authority  of  that 
book  vanislieth,  if  the  case  be  put  at  large, 
which  was  in  trespass  for  cutting  of  trees. 
The  defendant  said,  That  the  place  where,  &c. 
is  parcel  of  the  manor  of  D.  whereof  the  king 
is  seized  in  fee,  and  the  king  commands  us  to 
cut.  And  the  opinion  of  the  court  was,  that 
this  is  no  plea,  without  shewing  a  specialty  of 
the  command  of  the  king.  And  there  •  the 
whole  court  sa^s,  That  if  the  king  command  me 
to  arrest  a  man,  whereby  I  arrest  him,  he  shall 
have  trespass  or  imprisonment  against  me, 
althoui;h  it  be  done  in  tl\e  presence  of  the  kiu^. 
That  the  following  words  are  to  be  understood, 
that  the  principal  case  was  of  one  command  of 
the  king  by  word,  and  then  such  command  by 
frord  to  arrest  a  man  is  void. '  And  1 IL  7,  4. 
was  ol^ected ;  Uus^ey  says,  that  Mark  ham 
said  to  king  £dw.  4,  that  he  cannot  arrest  a 
man  for  suspicion  of  treason  or  felony,  because 
if  be  do  wrong,  the  party  cannot  have  bis  action. 
To  this  I  say,  That  the  book  there  is  to  be 
tmdei^tuod  of  a  wron|rul  arl*est,  for  there  it  is 
Spoken  of  an  action  of  fal^e  imprisonment ;  and 
a  wrongful  arre&t  cannot  be  made  by  the  king. 

9.  It  stands  not  with  the  dignity  of  the  king 


makes  a  leabe  for  years;  rendering  rent,  witU 
condition  of  re-entry  for  non-payment ;  he 
shall  take  advantage  of  the  condition  without 
any  demand  \  and  the  reason  there  given,  is, 
tliat  a  decorum  and  conveniency  might  be  ob- 
served. So  it  is  not  befitting  for  the  king  ia 
person  to  arrest  any  man,  but  the  king  may' 
command  another  to  do  it«  Braotou,  lib.  S. 
*  De  acquirendo  rerum  dominio,'  fol,  55»  says. 
That  the  crown  of  the  king  is  to  do  justice  and 
judgment,  andyiicf re /;are?ii,  witliout  which 'th«  . 
crown  itself  cannot  subsist.  Several  construe* 
lions  are  to  be  made  upon  those  several  words; 
and  the  last  words  '  facere  pacem'  imply,  thar 
the  king  hath  a  coercive  power.  Britton  f.  1. 
amongst  the  Errata.  The  kiitg  said.  Because 
we  are  not  sufficient  in  person  to  do  every  things 
we  divide  the  charge  into  many  parts.  We 
are  the  people's  justice,  and  a  justice  implies 
one  that  hath  power  to  do  justice  in  every  kind, 
to  wit,  by  imprisonment,  or  otherwise, "SO  IL  7, 
7  Coke  11,  85.  it  is  said.  That  the  king  is  the 
Chief-Justice.  And  Lambert,  in  his  Justice  of 
Peace,  fol.  3.  says,  That  in  ancient  histories, 
t])e  Chief- Justice  of  England  is  called  <  Capi- 
talis  Justicfarius  et  Prima  Justicia,*  after  the 
king  in  England.  So  that  the  king  hath  the 
same  power  of  justice,  as  he  chief-justice  had. 
This  imprisonment  here,  which  is  before  con* 
viction  for  any  offci^ce,  is  not  used  toward  tb^ 
subject  as  imprisonment  for  any  fault,  but  is 
ratlier  an  arrest  or  restraint  to  avoid  further  in- 
conveniencesi  14  IL  7, 8.  A  justice  of  peace 
may  arrest  men  riotously  assembled,  for  pre- 
vention of  further  miscliief.  And  the  Book 
also  says,  That  he  may  leave  liis  servants  there 
to  arrest  men,  for  safeguard  of  the  peace.  It 
is  a  case  well  known,  that  if  a 'house  be  set  on 
fire,  every  man  may  pull  down  the  next  house, 
for  prevention  of  a  greater  mischief;  so  il 
seems  concerning  the  incendiaries  of  state, 
they  ought  to  be  restrained  and  supprest,  lest 
others  should  be  stirred  up  by  them  to  the  same 
combustion,  29.  Ass.  5G.  and  22  £.  4,  45.  in 
false  imp risonnirnt  the  defen(lant  justifies,  be- 
cause the  pliuntiff  was  road  and  oat  of  his  wits, 
and  that  he  had  done  some  harm,  and  that  he 
had  bound  and  beat  him  to  avoid-  fqrtlier- 
harm,  which  mij^ht  have  liappencd  by  his  mad- 
ness ;  and  the  justification  was  held  e;ood.  So 
is  it  in  matter  of  government ;  to  Sivoid  commo- 
tions, the  king  ought  to  use  his  coercive  pow'er 
against  those  that  are  enraged.  The  objectioa 
was,  that  this  course  was  against  the  Petition 
of  Right.  But  I  answer.  That  this  case  is  out  of 
the  words  of  that  Petition;  the  words  of  the 
Petition  were  *'  Whereas  by  tlie  statute  chllcd 
the  Great  Charter,  and  by  tlie  statute  of  i8  E.  3, 
no  freeman  may  be  taken  or  imprisoned  ; — ^yet 
against  the  tonour  of  tlie  said  statute,  j:c«' 
divers  of  your  subjects  have  of  late  been  impri- 
soned, without  any  cause  shewed ;  ami  wiiea 
for  their  delrverance,  &c.  they  were  brought 
before  the  justices  by  writs  of  Habeas  Corpus, 
there  to  undergo  and  receive  as  the  court  shopld 
order,  and  their  keepers  commanded  to  ^rtit/ 
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the  cause  of  their  detainer,  and  no  cause  was 
certified,  but  that  they  were  detained  by  your 
OEiajesty's  special  command,  signified  by  the 
lor3s  of  your  council  ;  and  yet  'were  returned 
back  to  several  prisons,  without  i^ing  charged 
%*ith  any  thing  to  which  they  might  make  answer 
according  to  law.*'  1  hese  last  words  ace  ob- 
servable, '  without  being  charged  with  any  (hing 

*  to  which  they  might  make  answer  ;*  these  words 
do  not  refer  to  the  return  of  the  Habeas  Cor- 
puf  ;  for  tiic  cause  returned  therein  cannot  be 
traversed,  9  U.  6,  54.  but  the  court  took  it  as 

.  true.  But  tbe  setting  forth  of  the  cause,  and  tite 
answer  to  the  same  cause,  is  to  be  upon  other 
prucectlings,  to  wit,  upon  the  indictment  for  the 
i»f][ence,  or  otherwise.  And  there  is  a  great 
difference'  between  the  return  of  a  writ  U> 
wiiich  a  man  may  answer,  and  the  return  of 
an  ilabeas  Corpus,  10  £.  4,  and  3  II.  7,  11. 
are,  that  if  the  sheriff  return  Rescous^  all  cer- 
tainties of  every  circumstance  ought  to  be 
shewed  ;  because  it  is  fitting,  that  a  thing  cer- 
tain be  "brought  into  judgment.  And  upon 
shewing  of  the  grievance,  as  above,  the  petition 
is,  that  no  freeman,  in  any  such  manner  as  be- 
ibre  is  mentioned  be  imprisoned  or  detained ; 
such,  and  it  hath  relation  to  such  itni^risonmcnt, 
which  is  mentioned  in  the  premises.  And  impri- 
sonment mentionetl  in  the  premises  of  the  peti- 
tion, is,  where  no'  cause  at  all  was  mentioned ; 
then  where  any  cause  is  shewed,  is  out  of  the 
petition,  mid  that  eucli  is  the  word  relntive, 
appears  by  Coke  11,  62.  where  many  cas<rs  are 
put  to  the  same  purpose,  which  see. 

The  third  Objection  was.  That  the  Relnrn 
was  general  and  uncertain.  The  counsel  on 
the  other  side  h»ftd  divided  the  %vords  of  the  re- 
turn, but  that  is  to  offer  violence  thereto;  for 
an  exposition  shall  not  be  made  by  fractions, 
but  upon  the  ^hole  raiUter.  For  tbe  first 
wo^ds, — '  notable  oontempta' — it  hath  been 
said,  that  the  addition  of  the  word  notable  is 
but  to  make  a  flourish  :  But  I  say.  That  notable 
is  not  the  emphasis  of  the  return,  but  it  only 
expresseih  the  nature  oT  the  offence ;  and  yet 

*  notable'  is  a  uord  observable  by  itself  in  the 
law,  and  implies,  that  the  thin^  is  known  and 
noted.  By  37  £.  1,  sheriffs  shall  be  punislied, 
diat  let  notorious  offenders  to  bail ;  and  by  the 
Statute  of  4  H.  4,  cap.  3.  a  notorious  or  com- 
mon tbief  shall  not  make  his  purgation :  and  36 
E.  3,  71.  in  a  trespass  for  ialse  imprisonment, 
the  defendant  said,  That  tlie  plaintiff  cam,e 
into  the  town  of  Huntington,  and  because  he 
was  seen  in  the  company  of  R.  de  Thorby,  who 
was  a  notorious  tbief,  he,  as  bailiff  of  Hunting- 
Ion,  took  him  upon  suspicion.  I  confess,  that 
*-*  for  contempts''—  is  general,  yea,  it  it  genus 
ft€H€r0li$mmum,  and   mthin  the  Petition    of 

Right ;  but  tlie  words  are, *  ajgainst  our- 

'  self.'  It  hath  been,  said,  that  this  might  be 
by  irreverent  words  or  gestures. •/  And  oor 

*  OovemroeDtf it  hath  been  said',  that  this 

laight  be  by  contempt  to  tbe  king's  ^rit,  or  by 
KUrtuity  as  Beecber's  case  is.  To  this  I  an- 
swer, that  those  words  which  ate  spoken  to  one 
purpose,  ought  not  to  be  Wresteato  aaotlier; 


Pnctedin^  (gainst  Jfm.  Slroud,  e$q,  [34& 

and  this  is  against  the  common  meaning  of  tha 
words.  Coke  4.  Thou  art  a  murderer,  the  de- 
fendant shall  not  afterwards  explain  it  to  be  a 
murderer  of  liares,  for  the  highest  murder  is  in- 
tended. So  here,  the  highest  government  is 
intended. 
4.  It  hath  been  objected  that—*  for  stir- 

'  ring  op  of  sedition  against  us* mav  oer- 

haps  be  but  an  offence  fineable:  but 'those 
words  joined  with  the  former  words,  shew  this 
to  be  an  offence  of  the  highest  nature;  sedition 
is  a  special  contempt.  And  although  sedition 
in  itself  ttny  be  but  a  general  offence,  yet  here 
it  is, '  sedition  against  us  and  our  govern- 

*  ment' which  makes  it  particular.    It  hath 

been  confessed  by  one,  that  argued  on  the  other 
side,  that  there  is  a  general  in  a  particular. 
Coke  4.  p.  75.  UoUaiitrs  case,  there  is  the  moac 
general,  and  there  is  a  general  in  particular,  as 
the  state  ecclesiastical.  Thirdly,  There  is  more 
|)articular,  as  the  colleges,  deans,  and  chapters. 
This  being  in  a  case  of  retani  upon  Habeas 
Corpus,  no  precise  certainly  is  required.  In 
an  indictment,  a  certainty  of  all  circumstances' 
is  requisite ;  in  pleading,  a  certainty  is  required  ; 
in  counts,  a  more  precise  certainty ;  in  bars,  a 
certainty  to  a  common  intent  is  enough.  There 
is  not  such  precise  certainty  required  here  as  in 
indictment  or  count,  because  the  party  ought 
to  answef  unto  them;  nor  so  much  certainty 
required  ia  this  as  in  a  bar.  And  the  return  is 
not  incertain ;  for,  as  it  is  said  in  Plowden  205?. 
and  193.  a  tiling  is  incertain,  wliere  it  may  be 
taken  indifferently  one  way  or  the  other.  But 
where  the  intendment  the  one  way  exceeds  the 
intendment  tlie  other  way,  it  is  not  uncertain, 

as  it  is  here.    The  words  are, '  for  notable 

'  contempts  against  us  and  our  Government, 

*  and  for  stirring  up  of  sedition  against  us.* 

Here  is,  a  certainty  of  intendment  one  way. 
There  are  mauy  w.  its  which  are  more  uncertain 
than  this  return  here  is,  and  yet  good.  The 
Writ  concerning  the  taking  of  an  Apostate  is 
general,  <  quod  spreto  habitn  ordiob  ;*  and  yet 
there  are  more  sorts  of  apostacies.  In  the  writ 
concerning  the  amoving  of  a  leper,  the  words 
are  generd,  and  yet  it  appears  by  F.  N.  B.  that 
there  are  two  kinds  of  lepers,  one  outward,  and 
the  other  inwsrd ;  and  for  the  latter,  the  %vrit 
concerning  amoving  a  leper.  So  the  writs  con- 
cerning the  burning  of  an  heretic,  and  con^^ 
cerning  tbe  burning  of  an  ideot,  are  gtneral  ;. 
and  yet  there  are  sundry  kinds  of  heretics  and 
ideots  also.  But  it  hath  been  objected,  that 
Sedition  is  not  a  law-term,  nor  known  in  the 
law,  of  which  the  judges  can  take  no  notice; 
but  the  words  to  express  offences  of  this  nature, 
are  murder,  treason,  felony,  &c.  and  that  no  in- 
dictment  of  sedition  generally  was  ever  seen. 
To  this  1  answer,  perhaps  it  is  true,  that  no  in-« 
dictment  was  ever  seen  made,  because  the  form 
of  an  indictment  is  precise ;  words  of  art-  are 
required  therein,  as  appears  in  Dyer  69,  96r. 
Coke  4.  p.  39.  VauxS  case;  ;^et  in  5  £.  6, 
Dyer  69.  it  is  said,  thatyuro/as  implies /^/omiVc 
cepitf  although  the  contrary  hath  been  objected, 
lu  a  return,  words  bf  periphrasis  are  sufficienL 
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The  warrant  of  a  justice  of  peace  to  apprehend 
J.  S.  because  of  prepense  malice^  interfscU  J. 
D.  is  good  enough;  although  there  wants  the 
ttord  murdravit.  In  5  U.  2.  F.  Trial  54. 
Belknap  says,  Tliat  a  miscreant  sliall  forfeit  his 
land.  Out  of  which  it  may  be  gathered,  that  a 
man  may  be  indicted  for  miscreancy.  And  it 
teems  likewise^  that  an  indictment  of  sedition 
may  be  good,  for  ih  some  cases  it  is  treason. 
I  agree,  Peake*s  case,  whidi  hath  been  objected, 
that  Tor  these  words '  seditious  fellow'  no  action 
lies,  and  so  is  Coke  4. 19.  because  those  words 
do  not  import  an  act  to  be  done,  but  only  an 
inclination  to  do  it;  but  if  a  roan  say  such 
words  of  anotlier,  which  imp«>rt  that  he  hath 
made  sedition,  th^y  are  actionable,  as  it  was 
resolved  in  Phillips's  and  })adby*s  case,  '2^  Eliz. 
(Joke  4.  19   '  Thou  hast  made  a  seditious  Ser- 

*  nion,  and  moved  the  people  to  sedltiou  this 

*  day,'  adjud^  acdonable.  So  in  the  lord 
Cromwcl's,  Coke  4.  12,  13.  the  action  would 
have  Iain  lor  those  words,  <  You  like  of  those 

*  that  roaintoin  sedition  against  the  queen's  pro- 

*  ceediui^s,*  if  there  had  not  been  another  mat- 
ter in  the  case.  I  agree,  the  case  of  21  £.  3. 
Sir  John  Garbyors  case,  and  48  £.  3,  for  in 
those  cases,  sedition  was  only  taken  adjective- 
iy,  and  shews  «n  inclination  only  to  do  a  sedi- 
tious act ;  and  in  such  sense,  sedition  may  be 
applied  to  other  o^eoces  than  trenson?  In  31 
£.  1.  f.  Card.  157.  Gardeiu  in  Socage  made 
feofmeot  of  laud  which  he  had  in  ward,  this  is 
/orfeiture,  says  the  book,  for  the  treason  which 
he  did  to  the  ward ;  so  I  here,  one  thing  is  called 
treason,  wliicb  is  only  a  breach  of  trust.  In  an 
appeal  of  Mayhem,  it  is  fclonicl^  and  yet  6  H. 
7.  1.  it  is  not  felony ;  but  felony  is  there  only 
put  to  express  the  heinou»ness  of  the  offence  ; 
It  is,  as  it  were,  a  felony.  The  statute  of  2  f I. 
4.  1  Mar.  13  Eliz.  35  Eliz.  17  R.  2. 3  &  4  E.  6. 
14  Eliz.  iwliicb  have  been  objected,  have  the 
word  sedition,  but  not  applicable  to  this  case. 
Bracton  in  his  book  de  Cwvna,  says,  *  si  <juis,* 
&c.  J  f  any  by  rash  attempt,  plotting  the  kme*s 
death,  should  act,  or  cause  any  td  act,  to  the 
sedition  of  the  lord  the  kiji^,  or  of  his  army,  it 
is  treason.  And  Glanvile,  m  as  many  woids, 
snys,  That  to  do  any  thjug  in  sedition  of  the 
kingdom,  or  of  the  anuy,  is  high-treason.  And 
Britton,  fol.  16.  it  is  high-treason  to  disinherit 
the  kin^  of  the  realm,  and  sedition  tendethto 
the  disinheritance  of  the  king;  for,  as  it  hath 
been  said,  *  Scditio  est  quasi  seon>uni  itio/  when 
the  people  are  severed  from  the  king ;  or  it  is, 

*  Separans  i^  ditioue,'  when  the  people  are 
levered  from  tlie  power  of  the  king.  And  in 
this  sense'  sedition  is  no  straneer  in  our  law ;. 
and  such  sedition  which  severs  the  pcopl^  from 
the  kin^  is  treason. 

But  It  bath  been  objected,  Tbot  by  the  sta- 
tute of  25  E.  3,  the  parliament  ouglit  only  to 
determine  what  is  treason,  what  not.  To  this 
I  answer.  That  upon  the  said  statute,  the  posi- 
tive law  had  always  made  e?(plication  and  exposi- 
tion, Br.  Treason  24,  the  words  are  *  Compass 
'  or  imagine  the  death  of  the  king ;'  aiid  there  it 
i$  taken,  that  be  that  maliciously  deviieth  how 


the  king  may  come  to  death,  by  words  or  other* 
wjse,  and  does  not  act  to  explain  it,  as,  in  as« 
saying  harness,  this  is  treason.  IS  El.  Dy.  S9S. 
Doctor  Story's  case,  he  being  beyond  sea,  prac- 
tised with  a  foreign  prince  to  invade  the  reahn, 
and  held  treason,  because  invasion  is  to  the 
peril  of  the  prince,  and  so  within  the  statute  of 
24  E.  Z,  Mar.  Dy.  144.  The  taking  of  the 
cnstle  of  Scarborough  was  treason  in  Stafibrd, 
by  30  Ass.  p.  19,  which  was  presently  after  the 
making  of  the  statute  of  25  E.  3.  A  man  ought 
to  have  been  hanged  and  drawn,  that  brought 
let|ers  of  exconunengement  from  the  pope,  and 
published  them  in  England ;  and  it  is  to  be 
noted^  that  at  the  same  time  there  was  no  sta- 
tute to  make  it  treas«)n,  but  upon  construction 
of  the  said  statute  of  85  £.  3,  though  now  it 
be  made  treason  by  tlie  statute  of  13  Eliz.  if  it 
be  with  intention  to  advance  foreign  power. 
Perhaps  tlie  sedition  mentioned  in  this  return 
is  high  treason ;  and  yet  the  king  may^make  it 
an  offence  finable,  for  lie  may  prosecute  the 
offender  w  what  course  he  plef^th ;  and  if  it 
be  treason,  then  the  prisoners  are  not  bailable 
by  the  statute  of  Westminster.  But,  suppose 
that  it  is  but  a  finable  offence,  yet  by  the  said 
statute,  those  who  are  imprisoned  for  open  and 
notorious  naughtiness,  shall  not  be  bailed ;  the 
same  naughtiness  is  there  intended  high  and 
exorbitant  offence. 

2.  It  is  fit  to  restrain  the  prisoners  of  their 
liberty,  tliat  the  common-wealth  be  not  damni- 
fied. It  is  lawful  to  pull  down  a  house  to  pre- 
vent the  spreading  mischief  of  fire ;  it  is  lawful 
to  restrain  a  furious  man.  And  by  the  14  II. 
7,  a  j  ustice  of  peace  may  restrain  a  rout.  Then 
the  restraii\t  of  dangerous  men  in  the  common- 
wealth  is  justifiable  and  necessary.  24  E.  3, 
33.  p.  25.  sir  Thomi\s  Figet  went  armed  in  the 
palace,  which  was  shewed  to  the  king's  council : 
wherefore  he  was  taken  and  disarmed  before 
the  chief-justice,  and  committed  to  the  prison, 
and  he  could  not  be  bailed  till  tfie  king  sent 
his  pleasure;  and  yet  it  was  shewed,  that  the 
lord  of  T.  threatened  him.  Out  of  which  case 
I  observe  two  tilings:  1.  That  the  judge  of 
this  court  did  cause  a  man  to  be  apprehended, 
upon  complaint  made  to  tlie  council,  that  is, 
to  the  lords  of  the  privy-council.  2.  That  al- 
though he  did  nothing,  he  is  not  mainpernable 
until  the  king  sent  his  pleasure,  because  he  was' 
armed  and  furiously  disposed.  So  here.  Where- 
fore I  pray,  that  tLie  prisoners  may  be  sent  back 
again. 

Davenport  argued  to  the  same  intent  and 
purpose,  and  therefore  I  will  report  his  ai^u- 
incnt  briefly. 

1.  He  said.  That  the  return  here  is  sufficient. 
The  counsel  on  the  other  side  have  made  frac^ 
tions  of  this  return,  and  divided'it  into  several 
parts,  whereas  the  genuine  construction  ought 
tr)  have  been  made  upon  the  entire  return ;  for 
no  violence  ought  to  be  offered  to  the  text.  7 
E.  4, 20.  In  false  imprisonment,  the  defendant 
did  justify,  and  alledgcd  several  reasons  of  his 
justification;  to  wit,  because  a  man  vifas  killed, 
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mnd  that  tliis  was  in  the  county  of  S.  and  that 
the  commun  voice  and  faiae  was  that  the 
plaintiif  was  culpable.  And  this  was  held  a 
eood  plea,  although  Bryan  did  there  object, 
That  the  plea  %vas  double  or  treble;  and  the 
reason  was,  because.lwenty  causes  of  suspicion 
make  but  one  entire  cause;  and  indivisible 
unity  in  this  ought  not  to  be  divided  :  so  Coke 
8,  66.  Cro^ate's  case.  In  an  action  of  tres- 
pass, the  defeudant  justifies  for  several  causes, 
and  held  good,  because  upon  the  matter,  all  of 
them  make  but  one  cause.  Coke  8.  1.  17,  It 
is  said,  I'hat  it  is  an  unjust  thing,  unless  the 
whole  law  be  looked  into,  to  judge  and  answer, 
by  propounding  any  one  particular  thcrepf; 
and  if  it  be  unjust  in  the  exposition  of  a  law, 
it  is  uncivil  in  a  return  to  make  fractions  of  it ; 
in  the  coustruction  thereof  especially,  it  being 
a,  return  for  information,  and  not  for  accusation. 

2.  Although  the  counsel  on  the  other  side 
.  have  taken  this  case  to  be  witliin  the  Petition 

of  Rigiit,  yel  this  is  PttUio  principii,  to  take 
that  fer  granted  which  is  the  question  in  debate. 
He  said.  That  he  would  not  oftcr  violence  to 
the  Peiitioii  of  Uight,  to  which  the  king  had 
assented,  and  which  shall  really  be  performed. 
But  the  question  here  is,  whether  this  return 
be  within  it?  And  the  Judges  are  keepers,  not 
masters  of  tins  pledge ;  and  it  seems,  that  this 
return  is  out  of  tlie  letter  and  meaning  of  the 
said  statute. 

3.  He  said,  That  this  was  the  actual  commit- 
ment of  the  lords  of  the  priry- council,  and  the 
habitual  or  virtual  couimitment  of  tlie  king. 
[But  because  upon  these  two  matters  he  put 
no  case,  nor  gave  any  reason,  but  what  had 
been  put  or  given  in  the  ar^^ument  of  the  ^rand 
Habeas  Corpus,  Mich.  3  Caroli,  and  afterwards 
in  the  house  of  commons,  (vide  page  59,  &c. 
ante)  which  was  reported  to  the  lords  in  the 
painted  chamber,  I  have  here  omIitcH  them.] 
And  for  the  ^reat  respect  which  the  law  gives 
Co  the  commaiitis  of  the  king,  he  put  these 
cast's :  7  H.  3,  attachment  of  waste  against  the 

,  tenant  in  dower,  and  the  waste  was  assigned 
in  the  taking  of  fish  out  of  a. pond,  and  the 
carr^nng  them  away.  And  the  defendant  plead- 
ed. That  her  second  husband,  by  the  command 
of  the  lord  the  king,  took  all  the  fish  out  of  the 
said  pond  to  th^  use  of  the  lord  the  king,  and 
held  a  good  justification ;  which  proves,  that 
die  command  of  the  king  there  to  her  husband, 
excused  her  of  the  said  waste.  And  yet  it  is 
clear,  that  a  tenant  in  dower  is  liable  to  an  action 
of  waste,  for  waste  done  in  the  time  of  her 

•second  hiisband :  but  contrary  is  it,  where  a 
womnn  is  tenant  for  life,  and  took  a  husband, 
who  made  waste  and  diedi,  no  action  lies  against 
the  wife  for  that  waste.  And  F.  N.  B.  17  A. 
If  the  tenant  tn  pracipi  at  the  grand  cape  makes 
default,  the  king  may  aend  a  writ  to  the  justices, 
rehearsing  that  he  was  in  his  service,  &c.  com- 
manding them,  that  that  default  be  not  pre- 
judicial to  him ;  And  this  command  of  the  king 
excuseth  his  default,  he  the  cause  true  or  no. 

4.  For  the  particulars  of  the  return,  it  is — 
*  for  notable  contempts  againK  the  government ;' 


—bat  as  to  that,  it  hath  been  said,  that  the 
king  hath  sundry  governments,  to  wit,  ecclesi- 
astical, political,  &c.  and  it  is  not  shewn  against 
which  of  them.  This  is  but  a  cavilling  excep- 
tion ;  they  might  as  well  have  excepted  to  this 
return,  because  it  is  not  shewn,  that  these  con- 
tempts were  after  the  last  general  pardon;  that 
had  been  a  better  exceptiop.  The  lait  words 
of  the  return  are, — *  raising  sedition  against  us/ 
— but  as  to  this,  it  has  been  said,  that  tediiio  is 
not  a  word  known  in  the  law,  and  is  always 
taken  either  adverbially,  or  adjectivcly,  and  is 
not  a  substantive.  To  iliis  he'said,tliat  although 
it  is  not  a  substantive  for  the  preservation,  yet 
it  is  a  substantive  for  the  destruction  of  a  king- 
dom. And  he  said,  tliat  he  found  the  word  sc- 
ditio  in  the  law,  and  the  consequent  of  it  like- 
wise, which  is  seductio  popuU,  But  it  is  not 
ei-er  found  to  be  taken  in  a  good  sense,  it  is 
always  ranked  and  coupled  wiili  treason,  rebel- 
lion, insurrection,  or  such  like,  as  it  appears  by 
all  those  statutes  which  liave  been  remembered 
on  the  other  side.  Therefore  he  prayed  that 
the  Prisoners  might  be  sent  back. 

Trin.  5  Car,  I.  B,  R. 

The  first  day  of  the  Term,  upon  Habeas  Cor- 
pus to  sir  Allefi  Apsley,  the  Lieutenant  of  the 
Tower,  to  bring  here  the  body  of  John  Seldeo, 
esq.  with' the  cause  of  detention  ;  he  returned 
the  same  cause  as  in  Mr.  Stroud^s  case  :  and 
Mr.  Littleton  (afterwards  sir  Kdward,  and  Chief 
Justice  of  the  Common  Pleas,  and  Keeper  of 
the  Great  Seal)  of  counsel  with  him  moved, 
That  the  Return  was.insufiicient  in  substance ; 
therefore  he  prayed  that  he  might  be  bailed. 
Jt  is  true,  that  it  is  of  great  consequence,  both 
to  the  crown  of  the  kin^,  und  to  the  Liberty  of 
the  SulYJect.  But,  under  favour,  for  the  diffi- 
culty of  law  contained  in  it,  the  case  cannot  be 
called  grand.  In  my  nr;*umcnt,  I  will  offer  no- 
thing to  the  court,  blit  that  which  I  have  seen 
with  these  eyes,  and  that  which  in  my  under- 
standing (which  is  much  subject  to  mistakes) 
can  receive  no  sufficient  answer. 

I  will  divide  my  argument  into  four  several 
Heads : 

1.  To  point  out  those  matters  i^hich  I  think 
unnecessary,  and  not  conducible  to  the  matter, 
in  question. 

2.  I  will  consider  the  Warrant  of  tlie  Privy 
Council  in  this  case. 

3.  The  Warrant  of  the  king  himself. 

4.  The  Objections  which  have  been  made  by 
the  contrary  side,  the  strength  of  them,  and 
give  answer'to  them. 

For  the  first  of  these  heads,.!.  I  will  admits 
that  the  kin^r  may  commit  a  man.  S.  That  a 
man  committed  by  the  king  is  not  replevisable 
by  the  sheriff,  but  he  is  bailable  by  this  court, 
notwithstanding  the  statute  of  We&tm.  1,  c.  15. 
And  that  be  shall  not  be  bailable,  is  against  the 
Petition  of  Right;  I  will  not  dispute  it,  for  it  is 
established  by  the  Answer  of  the  king  to  the  said 
Petition.  And  the  arguments  made  to  this  pur- 
pose in  the  said  parliament,  and  in  the  Painted 
Chamber  before  both  the  hoQ$eS|  are  recorded 
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in  parliament,  to  which  every  one  may  reiort. 
But  I  will  lay  as  a  ground  of  my  following  ar- 
gument, that  as  offences  are  of  two  natures, 
capital,  or  as  trespasses ;  so  they -are  punished 
in  two  manners,  to  wit,  capitally,  or  hy  6ne, 
or  imprisonment.  For  the  o&nces  of  the  first 
nature,  as  Treasons,  and  the  like,  impri- 
sonment is  imposed  upon  the  offender,  only 
for  custody  ;  out  for  misdemeanors  of  the 
second  nature,  imprisonment  is  imposed  upon  • 
him  for  a  punishment.  Then  this  is  my  ground. 
That  no  Freemau  that  is  imprisoned,  only  for 
misdemeanors  before  conviction,  may  be  de> 
tained  in  prison  without  bail,  if  it  be  offered, 
unless  it  be  in  some  particular  cases,  in  which 
the  contrary  is  ordained  by  any  particular  sta- 
tute. 

2.  For  the  Warrant  of  the  Privy  Council, 
which  signifies  the  pleasure  of  the  king  to  com- 
mit the  prisoner;  perhaps  this  was  a  good 
ground  of  the  commitment,  but  it  is  no  ground 
lor  the  detaining  of  tlie  prisoner  without  bail ; 
and  this  the  king  himself  hath  acknowledged,  as 
the  ancient  right  of  the  subject,  in  the  Petition 
of  Right;  wherefore  it  is-not  now  to  be  disputed. 

3.  For  the  Warrant  of  the  king,  as  it  is  cer- 
tified by  this  Return,  there  is  not  any  sufficient 
cause  contained  within  it,  for  the  d«  taining  of 
the  prisoner  in  prison;  for  the  law  being,  as  I 
have  declared  above,  that  for  a  misdemeanor 
before  conviction,  no  freeman  may  be  impri- 
soned before  conviction,  without  bail  or  main- 
prize,  the  sole  question  now  is,  if  this  return 
couuin  nithin  it  any  capital  offence;  or  if  only 
a  trespass  or  misdemeanor,  and  then  the  party 
is  bailable :  and  for  the  disquisition  hereof,  I 
will  consider  the  Retuni,  1.  As  it  is  divided  in 
several  parts :  2.  I  will  consider  all  those  parts 
of  it  together.  1.  As  it.  is  severed  in  parts. 
Tlie  first  part  of  it,  *  for  notable  contempts  by 
'  him  committed figainst  ourself  and  our  govern- 
*  ment.'  For  *  contempts/  all  contempts  are 
against  the  king,  mediately^  or  immediately, 
and  against  his  government.  *  Notable,'  this  is 
ail  one  with  notorious  and  manifest,  as  appears 
by  the  statute  of  Westm.  1,  c.  15,  and  26  E.  3, 
7  J,  which  hath  been  remembered.  And  *  no- 
table' is  but  an  emphatical  expression  of  the 
nature  of  the  thing,  and  alters  it  not.  '  Against 
us,*  all  riots,  routs,  batteries,  and  trespasses, 
are  agobst  us,  and  n^a\nst  Dur  crown  and 
dignity;  contempt  against  our  couit  of  jus- 
tice is  a  contempt  against  us.  But  if  the 
Uetom  were  made  here,  that  he  was  com- 
mitted for  a  contempt  made  in  Chancery, 
the  party  shall  be  bailed,  as  it  was  resolved 

this  Court  in  Michael  Apsley*s  case,  and 


in  RusweU's  case,  13  Jacobi,  for  the  return  is 
too  general.  In  it  the  nature  of  the  offence 
ought  to  be  expressed,  that. the  court  may  judge 
thereof.  And  *  contempts'  here  is  individ^um 
vagum :  therefore  for  them,  before  conviction, 
the  party  cannot  be  imprisoned  without  bail  or 
mainprize. 

The  second  part  of  the  Return  is  '  and  for 
'  stirring  up  of  Sedition  against  us  ;*  the  other 
•tde  aaidy  That  ieditio  u  ever  taken  in  tlie  worse 


sense :  that  is  true.  But  hence  it  follows  not, 
that  the  party  that  commits  it  is  not  bailable. 
Eyery  small  offence  is  taken  in  the  worst  sense, 
as  the  stealing  of  an  apple,  and  the  like ;  but 
such  kind  of  offienders  shall  not  be  committed 
without  bail.  To  examine  the  nature  of  this 
offence,  which  is  called  •  sedition,*  it  ought  to 
be  understood,  as  this  Return  is,  either  as  tres- 
pass, or  as  High  Treason  ;  for  it  cannot  be  in- 
tended to  be  Petty  Treason,  for  Petty  Trea- 
son is  so  called  in  respect  of  the  offence 
done  to.  any  particular  subject ;  but  in  respect 
of  the  king,  it  is  but  as  a  Felony,  therefore 
the  Indictments  for  the  same  are  felonioudy 
and  traitorously.      And  here  the  words  are, 

*  sedition  against  us ;'  so  of  necessity  it 
ought  to'  be  intended  of  an  offence,  that  more 
immediately  concerns  the  same  king.  For  the 
discussing  of  this  matter, 

1.  I  iviU  consider  in  what  sense  and  significa- 
tion this  word  sedilio  is  used. 

2.  How  it  shall  be  expounded  here  hj  rela- 
tion thereof  to  the  kirtg, 

3.  What  sense  these  words  «  against  us,*  shall 
have  here. 

1.  For  Sedition  ;  it  is  not  foiwd  in  the  di- 
vision of  offences  in  our  law,  but  as  it  Is  min- 
gled and  coupled  with  other  offfences.  No  in- 
dictment of  sedition  only  was  ever  seen,  nor 
can  be  shewn;  routs,  riots,  and  unlawful  assem-  ' 
blics,  arc  much  of  the  same  nature  with  it,  and 
do  well  express  the  nature  of  sedition.  The 
English  word  is  drawn  from  the  word  ieditio 
in  Latin,  and  the  derivation  of  it  is,  as  hath 
been  observed,  se'itio,  or  teortum  itio ;  and  the 
seditious,  as  one  says,  take  a  diversion  and 
draw  others :  it  is  used  in  the  Bible,  in  poets, 
histories,,  and  orators,  for  tumult,  or  hurly- 
burly,  or  uproar,  of  confused  noise, — <  Seditio- 

*  que  recens  dubioque  susurro,'  in  Liv.  lib.  2. 
cap.  44.  And  in  Tacitus  it  is  taken  for  mutiny 
in  an  army,  when  the  army  is  always  repining 
at  the  captain.  In  the  Italian  language,  which 
is  the  elder  son  of  Latin,  sedition  and  discord 
is  all  one.  Numb.  cap.  20,  3,  the  Latin  trans- 
lation is,.*  Versi  in  seditione;'  the  English  is, 

*  chode,'  or  *  murmured.'  Numb.  «6,  9,  the 
Latin  i«,  *  In  teditione  Corah  ;'  the  English  is, 

*  In  the  Coippany  of  Corah.'  Numb.  27,  3, 
the  Latin  is,  'Nee  fuit  in  seditione  eonim;' 
the  English  is,  '  in  the  company  or  assembly  of 
them.'    Judg.  12.  1,  the  Latin  translation  is, 

*  Facta  est  ergo  seditio  in  Ephraim  ;'  the 
English  translation  is,  <  The  men  of 'Ephraim 
gathered  themselves  together.'  In  the  New 
Testament,  Apts  19,  40.  Seditio  in  the  La- 
tin is  translated  *  uproar'  or  *  meeting.'  Acts 
15,  2.  *  Facta  est  ergo  seditio,'  &c.  and 
it  is  translated  '  dissension'  and  *  disputa- 
<  tion.'  Acts  24.  5,  TertuUus  the  Orator 
accuseth  Paul  for  moving  sedition ;  and  the 
sabseouent  words  are,  *  A  rinp- leader  of  the 
sect  ot  the  Pharisees ;'  so  that  his  sedition  there 
was  but  a  schism :  and  the  words  there  are  in  a 
manner  the  very  same  with  our*s  here ;  there  it . 
was,  •  for  moving:'  here,  *  for  stirring  of  Sedi- 
tion.*    Seditiot  as  an  approved  author  says» 
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imports  ditcordiam,  to-wit,  when  the  tnembers 
of  one  body  fight  against  another.  Tlie  lord  of 
St.  Albans,  wb)  was  lately  the  Lord-Cbancellor 
uf  England,  and  was  a  lawyer  and  great  states- 
man likewise,  and  well  knew  the  acceptation  of 
this  word  *  sedition*  in  6ur  law,  hath  made  an 
essav  of  sedition,  and  the- title  of  the  essay  is, 
«  Of  Seditions  and  Tmnults:'.the  whole  essay 
deserves  the  reading.  (See  3  Bacon's  Works^ 
320.)  And  tliero  is  a  Prayer  in  the  Litany, — 
<  from  Sedition  and  Heresy,  &c.'  So  chat  here 
sedition  is  taken  as  a  kind  of  sect. 

This  being  the  natural  signification  of  the 
word,  then  tlie  next  labour  shall  be  to  see,  if 
any  thing  in  our  Law  cross  this  exposition. 
And  it  seems  clearly,  that  there  is  not,  2  H.  4, 
e.  15.  And  it  is  in  the  Pnrhament-roll,  n.  48, 
against  Lollards,  who  at  that  time  were  talsen 
as  heretics,  and  says.  That  such  preachers  which 
excite  and  stir  up  to  sedition,  shall  be  con  vented 
before  the  Ordmary,  &c.  There,  sedition  is 
token  f«r  dissension  and  division  in  doctrine. 
And  this  is  not  made  Treason  by  the  said  sta- 
tute, altliough  the  said  statute  be  now  repealed 
by  the  statute  of  25  H.  8,  c.  4,  1  and  2  Phil. 
&  Mar.  c.  3,  which  in  in  Rastal,  News  4,  which 
is  an  act  against  seditious  words  and  news  of 
the  king  and  queen,  which  is  u  great  misde- 
meanor ;  and  yet  the  punishment  appointed  to 
be  inflicted  by  the  said  statute,  is  but  the 
pillory,  or  a  fine  of  100/.  And  the  said  sUCute 
by  the  statute  of  1  Eliz.  c.  16,  was  extended  to 
her  also,  which  statute  now  by  her  death  is  ex- 
pired :  which  I  pray  may  be  dbserved,  13  Eliz. 
cap.  1,  aeainst  those  who  seditiously  publish 
who  are  tne  true  heirs  of  the  crown,  tl^t  they 
shall  be  imprisoned  for  a  year,  &c.  And  13 
Eliz.  c.  2,  the  seditious  bringing  in  of  the  pope's 
bulls  is  made  treason,  which  implies,  tnat  it 
was  not  so  at  the  common  law.  23  Eh'z.  c.  2. 
if  any  person  shall  devise,  write,  or  print  any 
book,  containing  any  false,  seditious  and  slun- 
dehHiB  matter,  to  tlie  stirring  up  or  moving  of 
any  rebellion,  &c.  every  such  offence  shall  be 
judged  felony.  And  in  an  Indictment  upon  the 
said  statute  (which  see  Coke*s  Entries,  f.  352, 
353.)  there  are  the  words — *  rebellionem  et  se- 
ditionem  movere;'  and  yet  it  is  but  felony,  35 
Eliz.  c.  1,  made  against  seditious  sectaries. 
Also  there  are  certain  Books  and  Authorities  in 
law,  which  express  the  nature  of  the  word  se- 
dition. Coke's  4  Rep.  p.  13,  the  lord  Cromwell's 
Case.  In  an  action  for  those  words  [<  you  like 
'  of  those  that  maintain  seditions  against  the 
'  queen's  proceeiAngs']  the  defendant  pleaded, 
^hat  he  intended  3ie  maintenance  of  a  sedi- 
tious sermon ;  and  this  was  adjudged  a  good 
plea  and  justification.  From  which  it  follows, 
that  the  seditious  sermon  mentioned  in  the  de- 
claration, and  the  maintaining  of  sedition  against 
the  queeh,  is  all  of  one  signification ;  for  if 
they  might  have  been  taken  in  a  different  sense, 
the  justification  had  not  been  good.  Philips 
and  Badby's  case,  which  is  in  Coke's  4  Rep. 
p.  19,  a,  which  was  objected  by  seijeant  Berk- 
ley, makes  stron^y  for  me ;  for  there  an  action 
upon  the  case  was  brou^t  by  a  person  fi>r 


those  words,  *  Thou  hast  made  a  seditions  ser- 
'  mon,  and  moved  the  people  to  sedition  this 
'  day.'  And  although  it  were  there  adjudged, 
that  the  action  lay,  yet  the  reason  of  the  Judg- 
ment is  observable,  which  was,  because  the 
words  scandalize  the  plaintiff  in  his  profession ; 
which  imply,  that  if  they  had  not  scandalized 
him  in  his  profession,  no  action  would  have 
lain.  And  ordinary  words,  if  they  scandalize  a 
man  in  his  profession,  are  actionable;  as  to 
say  to  a  Judge,  that  he  is  a  corrupt  man ;  or  to 
a  Merchant,  that  he  is  a  bankrupt ;  although  if 
they  were  spoken  to  another  man,  they  would 
not  bear  an  action.  And  although  tlie  Book 
say,  that  no  act  followed  there;  yet  if  the  mat- 
ter objected  had  been  treason,  the  very  will 
liad  been  pani&hable,  and,  by  consequence,  zi 
great  slander.  But  it  is  observed,  that  words 
which  imply  an  inclination  only  to  sedition,  are 
not  actionable,  as  '  seditious  knave;*  but  incli- 
nation to  trelison  is  treason,  therefi>r«  words 
which  imply  it  are  actionable.  And  also  for 
divers  words  an  action  upon  the  case  will  lie, 
which  induce  not  treason  or  felony;  as  for 
calling  a  woman  whord,  by  which  she  loseth 
her  raarriaf^e,  and  such  like.  Then  sedition  is 
no  offence  in  itself,  but  the  aggravation  of  an 
offence;  ahd  no  indictment,  as  I  have  said 
afore,  was  ever  seen  of  this  singly  by  itself.  Trio. 
21  £.  3,  rot.  23.  Sir  Jolm  Garbut's  case,  which 
was  put  before  by  Mr.  Mason;  the  indictment 
was  m  prejudice  of  his  crown,  and  in  manifest 
sedition;  and  jr«t  the  ofllenoe  there  was  but 
a  robbery.  It  is  troe,  that  upon  bis  arraico- 
ment  he  stood  mute,  therefore  (he  Roll  is,  that 
he  was  put  to  penance,  that  ts,  to  strong  and 
hard  pain ;  and  thb  proves,  that  it  was  no(  Trea- 
son ;  for  if  a  man  arraigned  of  treason  stand 
mute,  yet  the  osnal  judgment  of  treason  shall 
be  given  on  him.  And  it  is  true  also,  that  he 
cannot  have  his  cler^py,  because  insidiaiar  t>M- 
ram  was  in  the  indictment;  which  if  it  was, 
outs  the  party  of  its  clergy,  until  the  Statute  or 
4  IL  4,  c.  2,  as  is  observed  in  Coke's  11  Rep. 
p.  29.  Alexander  Poulter's  Case.  And  upon 
the  same  Roll  of  21  E.  3,  tliere  are  four  other 
indictments  of  the  same  nature,  where  iedUi- 
o$t  is  contained  in  them.  Anno  1585.  Queen 
Elizabeth  sent  a  Letter,  which  I  have  seen,  by 
the  hands  of  the  noble  antiquary  sir  Robert 
Cotton,  to  tlye  mayor  of  London,  for  the  sup- 
pressing of  divers  seditious  Libels  which  were 
puUisMd  against  her  princely  government ; 
and  yet  in  the  conclusion  of  thfe  Letter  it  ap- 
pears, that  they  were  only  against  the  earl  of 
Leicester,  and  Uiis  was  to  be  published  only  by 
proclamation  in  London. 

5  H.  4,  m.  11.  and  13,  the  earl  of  Nortbnm- 
berland  preferred  a  Petition  to  the  king  in  par- 
liament, in  which  he  confesseth,  that  he  had 
not  kept  bis  majesty's  laws  as  a  liege  subject ; 
and  also  confesseth  the  gathering  of  power,  and 
the  giving  of  liberties:  wherefore  he  petitioned 
the  worship  of  the  kiii|  (for  so  are  the  words) 
for  his  grace.  The  king,  upon  tliis  Petition, 
demanded  the  opinion  of  the  lords  of  parlia- 
nifot,  and  of  ihejadgef  atfistant|  if  any  thing 
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CODtaiaed  wkhin  the  snid  Petition  wercr  tren- 
iOD,  or  no ;  and  it  was  resolved  by  tliem  all, 
thac  nothing,  as  it  is  mentioned  in  the  Miid  Pe- 
tition, was  Tnsason,  but  erest  Mistlemeanors ; 
aiid  yet  truly,  though  not  AiUy  there  meiitioned, 
it  nas  a  great  rebellion  and  insurrection.  But. 
ttiey  adjudged  according  to  the  snid  petition,  ns 
you  are  now  to  judge  upon  the  Return  as  it  is 
niude  iiere.  In  Mich.  ^^  Wit.  Cawdry's  Case, 
Coke*s  fifth  Report,  p.  1.  Sedition  and  Schiscn 
were  described ;  as  Schism  is  a  separjition  from 
the  unity  of  tho  Church,  so  Sedition  is  a  sepa- 
ration from  the  onity  of  the  Common weauh. 
And  an  Author  says,  Thatji  seditious  person 
difiers  from  a  schismatic,  because  the  one  op- 
poteth  the  spirhaal  troth,  the  other  the  tem- 
poral :  and  as  Schism  of  itself  is  not  Heresy,  $<> 
Sedition  withMut  other  adjuncts  is  not  Tre^ison. 
Bracton,  f.  112, 113, 118.  bath  been  objected, 
chat  he  makes  {(edition  treason  :  I  will  grant  to 
them,  Hengham  also,  who  is  to  the  same  pur- 
pose :  ibr  in  those  Books  it  is  called,  <  Seaitio 

*  regis  et  regni.'  To  them  I  answer,  1.  That 
they  are  obscure.  For  what  signified  '  seditio 
'  regis,'  or  '  tumuUus  regis  ?*  Shall  it  be  the 
atme  thing  in  sense  with  <  seditio  contra  re- 

*  gem  V  It  seems  that  the  said  authors  neither 
remember  law  nor  language.  2.  Altliough  they 
reckon  sedition  amongst  the  crime  las^  majcM- 
tutis,  yet  that  is  not  to  be  regarded  ;  for  tbey 
•reobeolete  Authors,  and  are  not  esteemed  as 
•utfaorain  our  law,  as  it  is  in  PI.  356,  and  Coke 
8.  35,  bnC  they  may  be  used  for  ornament,  and 
they  are  good  marks  to  bhew  to  us  how  the  law 
was  then  taken,  but  not  to  declare  how  the  law 
is  at  this  day ;  they  are  no  binding  authority ; 
and  if  ihey  be,  yet  we  have  them  on  our  side 
likewise:  for  in  his  14th  book,  Glanviie  says, 
That  a  man  accosed  of  such  a  crime  shall  be 
bailed,  and  that  the  accoser  shall  give  pledges. 
And  Bracton  says.  That  if  no  accuser  appears 
Ih^  shall  be  set  at  liberty.  And  Hengham 
reckons  amongst  tlie  crimes  iasa  nwjfitatis,  the 
breach  of  the  peace,  and  so  does  Grianvile  atsn. 
FlAa,  who  was  a  follower  of  Bracton,  and 
transcribes  much  verbaiim  out  of  liim,  calls 
Sedition,  *  Seductionem'  of  tlie  lord  the  king. 
And  18  Edw.  1,  rhe  statute  of  Rutland,  which 
prescribes  laws  for  Wales,  enacts,  that  the 
aherilF  shall  inquire  in  his  turn,  *  de  sednctori- 
'  bos  doroini  regis  ;*  and  it  is  not  apparent, 
whether  he  intended  those  which  seduce  tl>e 
k mg  or. hb  people.  And  in  latter  times,  Seditio 
ta  called  ^Mtto.  In  the  time  ef  Hen.  7,  tli? 
earl  of  Northumberland,  being  n  great  and  po- 
tent peer,  and  the  king  standing  in  awe  of  him, 
caused  him,  with  24  others  of  great  quality,  to 
enter  into  an  obligation  of  30,000^.  (whicli  ob- 
ligation is  in  the  hands  of  sir  Robert  Cotton) 
unto  lum,  That  if  the  said  ear]  knew  Treason, 
Sedation,  lose,  &c.  to  be  intended  to  the  king, 
that  be  should  reveal  it.  3.  Also  '  crimen 
« less  majestatis,'  which  is  the  pKrasc  of  the 
Civil  Law,  is  more  general  than  Treason;  and 
the  old  authors  which  have  been  cited  much, 
follow  the  Civil  Law,  which  hath  this  expres- 
•ioo ;  and  aedilion  by  the  Civil  Law  is  treason. 

VOL.  Ill, 


But  it  was  resolved  11  R.  3.ti.  14,  we  are  not 
governed  by  the  Civil  Law,*  And  the  *  Mirrour 
ofjusttcea/  the  principal  copy  v^  hereof  is  in 
Bcnnet-Collrge  linrary  lu  Cambridge,  and  there 
is  also  a  copy  i»  LincoliiVInn  library;  nor 
Britton  in  his  book,  who  writ  in  the  name  of 
the  king,  hitre  not  the  word  Seditio  in  them. 
And  1  athrm  confidently,  that  there  cannot  b* 
shewn  any  record,  book,  or  statute,  after  the 
making  the  statute  of  Q5  Edw.  3,  in  tvhich  i^ 
ditto  is  taken  as  a  capital  oflTeoce.  And  yet 
the '  Mirrour  of  Josuces'  reckons  up  several 
kinds  of  Treason,  which  he  divides  into  Tret* 
sons  against  the  celettaal  or  terrestrial  majesty ; 
agaimt  the  celcstialmajesty,  as  Schism,  Heresy, 
M  iscreancy  (and  according  to  this,  the  Book 
of  5  H.  2,  Tria)  54,  is  to  be  understood,  which 
says,  That  a  mi<>creant  shall  fbrlett  his  lands, 
because  it  is  a^kind  of  treason).  And  also  he 
shews  divers  Treasons  againMt  the  king,  as,  The 
deflowering  of  the  king's  eldest  dau^ter,  &c.  ' 
but  not  a  word  of  fiiedition.  But  admit,  ttmt  Se- 
dition imports  a  greater  oQTence  than  tumult, 
yet  there  is  no  colour  to  say,  that  it  is  treason  i 
for  25  Edw.  3,  is  a  flat  bur  (tliat  I  may  use  th# 
Inner-Temple  phrase)  to  any  thing  to  be  trea«> 
son,  which  is  not  contained  in  it,  unless  it  be 
n)8de  treason  by  any  special  act  afterwards ; 
and  25  Edw.  3,  doet  not  make  it  treason* 
Stumfurd  cites  Glanville,  and  Bracton,  and 
other  ancient  books,  to  shew  what  was  treason 
before  the  said  statute,  and  what  not ;  and  he 
sity^,  that  it  was  a  great  doubt  what  shall  be 
called  treason  ;  saving  that  oil  agree,  that  any 
thing  that  tends  to  the  death  of  the  king  was 
treason.  3dly,  Now  examine  the  words, — 
'  against  us'  •—  those  words  make  not  tlte  crime 
more  heinous,  as  the  case  is.  I  agree,  that  if 
the  words  bad  been, — '  Sedition  to  take  away 
*  the  life  of  the  king-^it  would  have  been  trea- 
son ;  yea,  the  very  thought  of  treason  is  trea- 
son, (though  none  can  judge  thereof  till  it  be 
produced  in  act)  19  H.  6,  47.  b.  by  Newton, 
13  Jac.  B.  R.  John  Owen's  case,  the  writing  of 
a  letter,  whereby  he  intended  the  death  of  the 
king,  was  treason  ;  but  it  is  not  expressed,  that 
the  raising  of  this  sedition  was  with  such  intent, 
whereby  this  differs  from  All  the  cases  which 
cm  be  put,  in  which  there  is  such  an  intent  of 
the  death  of  the  king.  Also  this  raising  of  se« 
dition  against  us,  shall  not  be  intended  trea.v>n ; 
for  if  it  had  been  so,  the  king  would  have  so  «• 
presi^d  it  by  the  word  Treason :  for, as  in  hb  graci- 
ous dispofciuoa,  he  will  not  extend  a  fault  beyond 
the  magnitude  thereof,  so  he  will  give  to  every 
ofience  the  true  and  genuine  name.  If  the  re- 
turn had  been — '  against  our  person'— it  had 
been  more  certain,  that  it  concerned  the  king^ 
immediately  ;  this  mny  be  against  any  point  ot 
his  government.  And  the  proper  and  nnioral 
signification  of  the  wor<ls, — *  ngninst  us* — is  as 
much  as,  ogainsi  our  nulhortty,  our  ^operinten'* 
dency,  agajnst  our  peace,  crown  anH  dignity, 

•  See  Fortescue,  f.  115,  the  which  was  no^ 
dted ;  there,  never  sedition,  btriie,  or  murmur 
is  heard, 
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which  are  the  usuai  words  in  every  indictment 
of  felony.  Every  breach  of  tiie  peace  is 
against  the  king.  Tite  u&ual  Return  upon 
every  ordinary  writ  out  of  this  coort  is,  that 
the.  party  be  before  Us;  and  contempt  to  this 
cpurt  is,  contempt  against  Us  ;  and  it  is  in  the 
nature  of.  sedition  to  the  king.  Contempts  to 
the  court  of  Star-Chamber  are  contempts 
agliinst  Us;  and  upon  them,  commissions  of 
rebellion  issue  :  and  if  the  parties  are  brought 
in  upon  such  commissions,  yet  (hey  are  bailable 
until  their  conviction.  The  king  stiles  himself, 
Us,  in  writs;  and  every  disobedience  to  any 
writ  may  be  said,  *  Sedition  ai^ainst  Us.'  Rout%, 
riots,  illegal  assemblies,  may  well  be  said  and 
called, '  Sedition  again&t  Us  :*  and  for  such  of- 
fences, a  man  shall  not  be  restrained  of  bis  li- 
berty upon  an  '  it  may  be.*  Such  a  Heturn  is 
necessary,  by  which  the  court  may  be  truly  in- 
formed of  the  oOfence.  For  the  writ  of  Habeas 
Corpus  is,  to  submit  and  receive  what  the  court 
shall  ordain.  And  this  return  of  this  nature  is 
not  to  be  comparecj  tu  writs,  which  are  general, 
and  make  a  brief  narration  of  the  matter,  and 
are  pursued  and  explained  by  subsequent  de- 
clarations. And  yet  I  urge  not,  that  the  re- 
turn ou^ht  to  be  as  certain  as  an  indictment ; 
for  an  Indictment  of  Murder  if  not  f^ood,  if  it 
Jack  the  word  murdravit.  But  the  return  upon 
an  Habeas  Corpus,  q.  d.  inlcrfecU  I.  S.  upon 
prepensed  malice,  is  good ;  for  the  nature  of  the 
tiling  is  expressed,  althoggh  the  formal  word  be 
wanting ;  but  out  of  the  Ueiurn,  the  substance 
of  the  offence  ou^ht  always  to  appear,  which 
appears  not  ht  re.  But  it  hath  been  said  by 
the  other  side,  That  let  tlie  cau^e  in  the  return 
be  as  it  will,  yet  it  is  not  traversable,  9  H.  6, 
54.  and  I  confess.it.  But  as  Coke's  11  Kep. 
p.  93.  James  Bagg's  Case  is,  the  retivn  ought 
to  have  certainly  so  much  in  it,  that,  if  it  be 
fal^e,  tlie  party  grieved  may  have  his  action 
upoii  the  case^  And  the  ^ievance  complained 
of  in  the  Petition  of  Right  i«.  That  upon  such 
leturn  no  cause  was  certified,  that  is,  no  such 
cause  upon  which  any  indictment  might  be 
drawn  up ;  for  we  n^ver  uudehstand,  tlmt  the 
party^  sliali  be  tried  upon  the  H.  Corpus,  but 
that  upon  the  mutter  contained  tvirhin  it  an 
Indictment  sh&ll  be  made,  and  be  shall  have 
bis  trial  upon  ir.  And  yet  it  is  deal*,  and  it 
hath  been  agreed  of  all  bands,  in  the  argument 
of  the  grand  U.  Corpus,  Mich.  3  Cur.  in  this 
court,  that  if  the  cause  be  certified  upon  the 
return,  of  the  H.  Corpus,  tbot.^he  court  may 
Judge  of  tlie  T^gality  of  tnat  cause.  2.  Con- 
sider the  oarts  of  this  Return,  as  they  are  cou- 
pled together, — *  for  notable  cooteippts  by  him 
•committed  against  our  self  and /our  govern- 
^  ment,  and  for  stirring  up  of  sedition  against 
'  Us.' — Upon  the  entire  Return,  the  king  joins 
Sedition  with  notable  Contempts.;-  $o  that  it  is 
88  much  as  if  he  had  said,  that  Sedition  is  one 
of  the  notable  dontempts  mentioned  in  the  first 
part  of  the  Return,  s<nhat  be  makes  it  but  a 
fOBtempt.  For  the  generality  and  incertainty 
of  the  Return,  I  refer  myself  to  the  cases  put  by. 
Mr.  Ask,  and  I  will  not  wave  any  of  them. 


True  i<  is,  if  the  Return  had  been,  that  it  was 
for  treason,  he  had  not  been  bailable  but  by 
the  discretion  of  the  court,  and  such  return 
would  have  been  good;  but  it  is  not  so  of  Se- 
dition. Gard.  157.  treason  is  applied  to  a 
petty  ofience,  to  the  breach  of  trust  by  a  guar- 
dian in  Socage  ;  but  it  is  not  treason.  And  so 
Sedition  is  of  far  less  nature  than  Treason,  and 
is  oftentimes  taken  of  a  trespass ;  it  is  not 
treason  of  itself,  nor  ttditioU  was  never  used 
in  an  Indictment  of  Treason.  It  was  not 
Treason  before  the  25  of  £dw.  3,  nor  can  it  be 
treason ;  for  25  £dw.  3,  is  a  flat  bar  (as  I  have 
said  before)  to  all  other  oflfeoces  to  be  treason, 
which  are  not  contained  within  the  said  act,  or 
declared  by  any  statute  afterwards.  And  there 
are  offences  which  are  more  heinous  in  their 
nature  than  sedition  is,  which  are  no  Treason, 
as  Insurrections,  &c.  which  see  in  the  statute 
11  H.  7,  c.  7.  2  H.  5,  c.  9.  8  H.  0,  c.  14.  5  R.  2, 
c.  6.  17  R.  2,  c.  8.  And  by  3  and  4  £.  6, 
c.  5,  the  assembly  of  twelve  persons  to  attempt 
the  alteration  of  any  law,  and  the  oontiauance 
together  by  the  space  of  an  hour,  being  com- 
manded to  return,  is  made  treason ;  which  act 
was  continued  by  tlie  Statute  of  1  Mar.  c.  12, 
and  1.  £liz.  c.  16.  but  now  is  expired  by  her 
death,  and  is  not  now  in  force,  (altbougib*  tlie 
contrary  be  conceived  by  some)  which  1  nray^ 
may  be  well  observed.  By  the  Statute  o\  14 
£liz.  c.  1,  rebellious  taking  of  the  Castles  of  the 
king  is  made  Treason,  if  they  be  not  delivered, 
ike.  which  shews  clearly,  that  such  taking  of 
Castles  in  its  nature  was  nut  treason.  But  the 
said  Statute  is  now  expired ;  and  also  all  sta- 
tutes, creating  new  Treasons,  are  now  repealed. 
'  But,  for  a  conclusion  of  this. part  of  my  argu- 
ment, I  wilt  cite  a  case,  which  I  think  express 
in  tlu3  point,  or  more  strong  than  the  case  in 
question  :  and  it  was  M.  9,  £.  3|  roll  39,  B.  R. 
Peter  Russel's  Case ;  be  was  comioitted  to  pri- 
son by  the  Deputy^Justice  of  North- Wfdes,  be- 
'  cause  he  was  accused  by  one  William  Solvman 
of  Sedition,  And  other  tmn|s  touching  the  king ; 
And  hereupon  a  Commiasion  ^ued  ont  of  the 
Chancery,  to  enquire,  if  the  said  Peter  Russel 
behaved  himself  well  or  seditiously  against  the 
kine  ;  and  by  the  inquisition  it  was  foaad><thai 
be  behaved  himself  well.  Ahd  upon  an  Habeas 
Corpus  o«ftt  of  this  court,  his  bod^  was  returned^ 
but  no  cause.  Bat  the  said  mquisition  was 
brought  hither  out  of  Chancery,  and  for  that' no 
cause  of  his  cant  ton  was  returned,  he.  prated 
ddivciy^  4wt^iv  crmit  would  hot  deliver  him, 
till  it  knew  the  cause  of  his  commitment: 
Therefore,  taking  no  regard  of  the  said  inquisi- 
tion^ they  now  send  a  Writ  to  the  now  justice 
of  Wales,  to  certify  tlie  cauae  of  his  commit-* 
ment.  And  thereupon  he  made  this  return, 
That  the  aforesaid  Peter  Russel  was  taken, 
because  one  William  Solyman  •  charged  him, 
that  he  bad  committed  divers  Sedition^  against 
the  lord  the  king;  and  for  that  cause  he  was 
detained,  and  for  no  other.  And  because  the 
Return  mentions  not  what  Seditioa  in  special,  lie 
was  bailed,  but  not  discharged.  And  I  desire 
the  bailment  of  the  prisoner  only,  and  i^ot  hii 
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any  oflfence  for  which  a  man  cannot  be  con^ 
victed.  Anil  if  theqe  can  be  no  conviction,  it 
hence  follows,  that  tber£  is  no  oflVnce;  and  it* 
therb  be  uo  offence,  there  ought  by  cotihequence 
to  be  no  iinpri!»oument. 

3.  Th*  case  of  14  H.  7,  8,  hath  been  cibject- 
ed,  that  a  Justice  of  Peace  may  commit  riutert 
without  baiU  I  confess  it,  fortius  is  by  force 
of  a  statute  which  ordains  it. 

4.  It  hath  been  objected.  That  if  an  bouse  be 
on  fii-e,  it  is  lawful  to  pull  down  the  a<'i^iibour*s 
house,  for  the  prevention  of  further  mischief; 
and  tlie  cases  of  9'i  Ass.  and.  29  £.  4,  that  every 
man  mayjustily  the  coercion  of  a  mad-inn  u.  I 
answer,  'fhat  these  cases  are  true,  as  of  neces- 
sity, and  no  other  evasion :  but  here,  bail  is 
profferred,  which  is,  body  for  body.  '  Frre  is 
swift,  and  caunot  be  punislied,  and  no  cauiioA 
can  be  obtained  ttiereof.  But  observe  the  true 
inference  and  consequence  of  this  arguntcnt ; 
If  mj^  house  be  on  dre,  my  neighboui*s  nimt  In 
puMed  down;  Mr.Selden  is  seditious,  er^o 'Mr. 
Herbert,  his  neighbour,  must  be  imprisonnl 

5.  It  hath  been  objected  out  of  Br.  Treason, 
94. 1  Mar.  That  the  said  Statute  of  25  £.  3, 
is  taken  largely,  and  that  (he  detaining  t>f  a 
Castle  or  Fortress  is  Treason.  To  this  I  answer, 
that  the  bnre  detaining  of  a  Castle  is  notTren^ 
snn,  unless  it  be  with  intention  of  the  death  of 
the  king;  but  the  taking  of  n^ Castle  is  treasotv. 
And  the  case  there  mefint  by  Brook,  is  Consta- 
ble's Case,  Dy.  128.  And  'l  confess,  13  Eliz. 
py.  298,  Dr.  Story's  Case*,* that  conspiracy  to 
invade  the  kingdom,  is  Treason  ;  for  this  cannot 
be  «^  ithout  great  danger  of  the  death  of  the 
kiiic; ;  for,  *  arma  teueuti,  omnia  dat  qui  justa 
'  negat/  And  all  those  Indictments  were,  that 
they  intended  the  death  of  the  king;  but  no 
such  intention  is  expressed  here. 

6.  It  hatli  beeii  objected,  Tiiat  this  case  is 
out  of  the  Petition  of  Uiftht,  becaufe  in  this  re- 
turn theie  is  a  cause  shewed.  But  the  grievflitioe 
whereupon  the  Petition  of  Jligiit  was  framed, 
was,  where  no  cause  was  returned.  It  is  true, 
thnt  the  grievance  goes  no  further,  but  where  no 
cause  was  returned  ;  for  that  was  the  grievance 
at  that  time.  But  the  words  of  the  Petitioa 
of  Ri^ht  are  further,  <  without  lieing  charged 


deliverance.  I  desire  that  the  Case  be  well 
observed.  In  the  said  case,  there  was  an  ac- 
tual Sedition  against  the  king ;  here  is  only  a 
stirriucnp  of  sedition.  The  words  of  the  said 
Award  are,  *  videtur  curia ;'  which  are.  the  so- 
lemn words  of  a  Judgment|  given  upon  great 
deliberation.    There  it  whs~-'  for  other  things 

*  concerning  us' — This  is  ail  one  as  if  he  had 
faid, — '  for  other  thin^  against  us' — Concern- 
ing the  king,  and,  against  the  king,  are  ail  one, 
ms  appears  by  85  £.  3^  c.  4,  de  Clero,  Stamf. 
124,  Westm.  1,  c.  16.  Bracton,  f.  119, 14  Eiiz. 
c.  3.  And  th«  words  of  Uie  Judgment  in  the 
said  Case,  were  not  *  dimittitor' '  ideo  dimitten* 

*  dus,'  which  imply  the  liglit  of  the  party  to  be 
bailed.  The  said  case  in  some  tilings  was  more 
panicular  than  our  case,  and  more  strong;  for 
tliere  was  an  accuser  to  boot,  which  wants 
in  our  case.  There,  true  it  is,  that  he 
was  committed  by  the  Justice  of  Wales,  and 
here  by  the  king  himself;  but  this  makes 
no  difference,  as  to  this  Court;  fur,  be  the 
commitment  by  the  kin^  himself,  or  by  any 
other,  if  it  be  not  uj^on  just  cause,  the  party 
may  be  bailed  in  this  CQurt.  And  for  the  in- 
quisition, which  is  mentioned,  it  was  uo  trial  in 
the  case;  nor  did  the  court  give  any  regard 
thereto.  1  o  detain  the  prisoner  by  the  com- 
mand of  the  king  singly,  is  against  tlie  Petition 
of  liight;  but  it  being  coupled  with  the  cause, 
tho  cause  is  to  be  considered,  and  the  truth  of 
the  caose  is  to  be  intended,  as  well  where  it  is 
mentioned  to  be  by  an  inferiour  Juflge,  as 
where  by  tlie  king  himself,  for  it  is  traversable 
neither  in  the  one  nor  other.  And  22  IL  8, 
roll  3r,  B.  U.  and  1  II.  8,  roll  8.  Harrison's 
Case,  resolved,  That  a  man  committed  by  the 
command  of  die  king  is  bailable.  And  33  Eliz. 
it  was  resolved  by  all  the  Justices  of  England, 
which  I  have  viewed  in  Chief-Justice  Ander- 
son's, Book,  under  his  own  band,  and^it  was 
produced  in  parliament.  That  alt  men  commit* 
ttfi  by  the  pnvy-council  are  hailable,  if  thecoin- 
raitment  be  not  for  High-Treason.  -  In  all  cases 
of  c'ommitmenti  an  accuser  is  understood.  Sup-" 
pose  that  the  accusation  mentioned  in  Russet's 
Case  of  .Sedition,  had  been  an  accusation  of 
Treason,  then  the  Judges  ought  not  to  hAve 
bailed  him  of  right,  and  no  man  will  say,  but 
that  the  said  accusation  was  a  good  cause  to 
commit  him.  But  the  discovery  of  the  oOence 
ought  to  b<  afterward  in  an  indictment. 

Pqurthly,  I  come  to  the  Objections  which 
have  been  made  ou  the  contrary. 

1.  It  was  objected.  That  this  was  a  case  of 
great  consequence;  I  confess  it,  but  this  conse- 
quence ia  not  to  the  king ;  for  if  it  be  truly 
treason,  then  they  might  have  returned  treason, 
and  then  the  party  was  not  to  be  bailed  of  right, 
till  there  should  be  a  failure  of  prosecution ;  as 
was  lately  in  Melvin's  Case,  who  was  bailed  for 
lack  of  prosecution ;  the  return  being  for  Higli- 
Treason. 

2.  It  was  objected  that  there  cau  lie  no  cou- 
yiction,  as  tliis  case  is*  therefore  there  ought  to 
b^  c^erqive  power  to  restrain  the  pci<^ner. 
This  is  strange  news  to  me,  thut  there  ihall  be 


'  with  any  thing,  to  which  they  might  make  an- 
'  swer  by  the  law,'  which  implies,  that  such 
cause  oQkjht  to  be  contaOied  in  tlie  Keturn, 
which  being  .put  into  an  Indictment,  the  party 
inayliave  lus  Answer  titereto. 

7.  It  was  objected.  That  the  Return  shall 
not  be  ronstrucd  and  expouuded  by  fractions. 
I  answer.  That  we  need  not  make  such  an  ex- 
position; for  the  joint  construction  thereof 
makes  more  for  us,  than  the  several,  as  is 
shewed  before. 

8.  That  a  (;eneml  Rot^rn  is  sufficient,  and  it 
need  not  have  terms  of  urt  in  it,  as  an  indict- 


•  See  Shower's  Magistracy  of  England  vindi- 
cated; which  will  be  ft)und  at  the  end  of  the 
Trial  of  Lord  Rus-.el :  a.  p.  1683.  See  also  sir 
John  Hat^Jes'b  Reply  to  the  Magistracy  of  Eng- 
land vindicated,  p.  20. 
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ment  ought  to  have.  For  sanmer  I  oanfess  it ; 
but  I  aHirm,  as  above,  tUat  a  retom  ou^ht  to 
be  so  pHiticaJar,  that  ihe  nature  of  the  offence 
ought  \o  appear  out  uf  it  :  and  it  is  not  to  be 
compared  to  general  VVriU,  as  *  ApoBtat^  capi- 
endo, Idiut£l  exaruiuando,  Leproso  ainovendo,' 
and  the  like:  for  those  writ*  are  good  enough, 
because  they  contain  the  very  matter.  And 
«ltii*mgh  it  huth  been  said,  that  there  are  two 
kinrts  ot'lepers,  yet  I  never  heard  but  of  one: 
and  the  Writ,  *  de  haeretico  combo  rend  o/  is 
general,  and  good,  because  it  is  but  a  writ  of 
execution  upon  a  Judgment  given  by  the  spi- 
ritual power.  Bat  because  they  might  not 
meddle  with  the  blood  of  any  man,  the  exe* 
cution  is  by  the  secular  power.  , 

9.  It  hath  been  objected  out  of  SO  Ass.  p. 
19.  that  ibe  king  would  have  one  drawn  and 
fcauged  for  bnngmj;  into  En4b"d  the  Bulls  of 
the  pope.  Bui.the  iJook  answers  itself,  for  he 
was  not  drawn  and  hanged. 

10.  The  Statute  of  Westmin.  1,  c.  1.5.  was 
objected.     But  as  oft  as  that  Statute  is  ob- 


jected, I  will  aU*ajscry  out,  *  The  Petition  of 
Mli(iht,The  Petiii!)n  of  Right!'  as  the  king  of 
France  cried  out  nothing  but  France,  France  ! 
when  aii  itie  several  dominions  of  the  kiag  of 
Spain  were  objected  to  him. 

11.  A  curious  dibiioction  hath  been  taken 
Ky  Serjeant  Davenport,  between  stirring  to 
Sedition,  and  stirring  up  Sedition  ;  for  the  first 
implif^s  an  iuclinatiou  only  to  do  it,  the  second 
implies  an  act  doneT  But  this  is  too  nicp,  for 
if  a  man  stir  up  Sedition,  or  to  Sedition,  if  it  be 
with  inienrion  of  the  death  of  the  king,  the  one 
and  the  other  k  Treason. 

12.  The  opinion  of  Forlescue  in  3!  II.  6, 
10.  b.  hath  been  objected.  That  for  an  oflfence 
done  to  the  court,  a  man  ipiiy  be  committed 
before  conviction.  To  this  I  answer,  1.  That 
the  Book  does  not  say,  that  he  slmll  be  a)m- 
flnitted  without  bail.  2.  Tiie  offence  bcin;: 
done  in  face  of  the  court,  the  very  view  of  tlie 
court  is  a  conviction  in  law. 

13.  There  was  objected  the  94  of  Edw.  S, 
98.  Sir  Thomas  Fitchet's  Case,  who,  for  going 
mrmed  in  the  palace,  -was'  committeil  by  this 
court  without  bail  or  mainprize;  which  seems 
to  be  the  strongest  and  hardest  case  that  hath 
been  objected.  But  the  answer  to  it  is  clear, 
and  undeniable ;  for  the  statute  of  2  E.  3,  c.  3. 
i»,  That  if  any  one  come  armed  before  the  Jus- 
tices, he  shall  forfeit  his  armour,  and  shall,  be 
imprisoned  during  the  kind's  pleasure;  so  that 
by  the  express  purview  of  the  statute,  such  a 
man  is  not  bailable.  So  my  conclusion  remains 
firm,  notwithstanding  any  of  those  objections. 
That  the  prisoner  here,  being;  committed  be- 
fore ronviction  of  any  offence,  (it  being  not 
Bossible  to  understand  this  offence  treason)  is 
•ailable  ;  and  that  he  is  bailable  here,  I  will 
offer  two  other  reasons :  1.  The  return  is  here 
for  S^ieion  ;  and  there  is  an  information  in 
the  Star-chnmber  aeainst  the  prisoner,  for  sedi- 
tious practices' against  the  king  and  his  govern- 
(pent.  I  will  not  aihrm,  that  they  are  the  same 
oSUaice,  but  ttiexc  is  some  probability  thut  they 


are  the  self-same;  and  if  they  be  the  t 
offence,  then  the  sedition  here  intended  is  not 
Treason,  and  so  the  party  is  bailable.  2.  Thw 
prisoner  wad  ready  at  this  bar  the  kst  term, 
and  here  was  a  grand-jury  at  bar  the  hut 
term,  and  here  was  the  king's  counsel  present, 
who  are  most  watchful  for  the  king ;  and  yet  an 
indictment  was  not  preferred  to  them  against 
this  prisoner.  Which  things  induce  me  to  be 
of  opinion,  that  the  ofl«oce  here  mentioned  in 
this  Return  is  not  Treason,  or  so  great  as  is 
pretended  on  the  other  side.  I  will  reaMiaber 
one  case  which  perhaps  may  be  objeeted,  (and 
yet  I  think  they  will  not  object  it)  and  so  oofi- , 
clode.  11  R.  2,  Parlisment  HoU  14.  in. the 
printed  statute,  c.  S.  and  5.  where  St  appears, 
tiiat  divers  questions  were  propounded  bw  the 
king  to  Treailian  and  Belknap,  the  two  CiM^ 
Justices,  and  to  the  other  justices:  one  of 
which  questions  was,  how  they  are  to  be  fNi* 
nishcd,  whb  resisted  the  king  in  exercising  bis 
royal  power,  &c.?  And  the  answer  of  the 
Judges  was,  una  xoee^  that  they  are  lo  be  pu<fc 
nished  as  traitors ;  and  21  R.  2,  c.  21.  this  op^ 
nion  wasconlirnied.  But  afterwards  in  1  H.4, 
c.  3.  and  4.  and  1  II.  4,  in  the  Parliament- 
Roll,  n.  06,  57,  the  Judges  were  questioned, 
for  their  opinion,  in  parliament.  They  answered, 
That  they  were  threatened  and  enforced  lo 
give  this  opinion,  and  that  they  were  in  truth 
of  the  contrary  opinion.  And  Belknap  said. 
That  be  acquainted  and  protested  lo  the  earl 
of  Kent  aforehand,  that  his  opinion  was  always 
to  the  contrary.  But  the  parliament  was  not 
content  wiili  these  excuses,  but  they  were  all 
adjudged  Traitors ;  and  Tresilian's  .end  is 
known  to  all,  and  Belknap  was  banishod  *  for 
his  wife,  in  2  U.  4,  brought  a  writ,  withoaC 
naming  her  husband,  because  he  was  banished. 
And  the  said  Statate  of  21  R.  2,  was  repealed. 
Therefore  updn  the  whole  matter  I  conciude, 
that  the  prisoner  ought  to  be  bailed. 

On  the  same  day,  sir  Miles  Hobart  and 
Benjamin  Vulentiae,and  Denzil  (loUes,  esquires 
were  at  the  bar,  upon  an  Habeas  Corpus  di^ 
rected  to  tlie  several  prisons ;  and  their  counsel 
wa3  ready  at  the  bar  to  have  argued  the  case 
for  them  also  :  but  because  the  same  Return 
was  made  as  above,  they  said,  That  all  of 
them  would  rely  upon  this  Aij^ument  made  bj 
Mr.  Littleton. 

Mr.  Seldem'i  Aaot^MCKT.* 

Upon  the  writ  of  Habeas  Corpus  ad  mhfi*^ 

fiendum  et  recipienduMy  directeti  out  of  the 

KingVbench  to  the  Lieutenant  of  the  Tower, 

he  recuros,  that  the  prisoner  was  first  committed 


*  The  Editor  of  Mr.  Selden's  Works,  in  his 
Preface  to  the  third  Volume,  says,  '*This  is 
the  Substance  of  an  Argument  made  in  his  (Mr. 
Selden's)  own  case,  and  which  was  pronounced 
b^  Mr.  Littleton.''  But  as  there  is  so  ereat  a 
difference  between  them,  we  leave  the  Reader 
to  .judge  of  that ;  and,  as  it  concerns  so  grand  a 
point  as  the  Liberty  of  the  Sabject,  faavethefe- 
fore  given  both. 
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to  bis  foiiodjr  by  a  warrant  of  fhe  lords  of  the 
pnvj*<y>uncU^  d«lc<l  4  Mftrtii  5  Caroli  regis, 
sod  recites  tbe  warrant  wherein  the  king's  ple»* 
snre  for  <be  'commitment  is  also  signified.  And 
fiuthei)  he  returns,  that  the  prisoner  ts  de- 
tained by  him,  by  virtue  of  another  warrant, 
afterward  directed  to  him,  under  the  kinj^s 
own  Innd,  dated  the  7tb  of  May  following ; 
wherein  it  is  signified,  that  he  waste  take  kaow- 
ledge,  that  tbe  comoaicnient  was  <  for  notable 
<  eoateinpts  comasitied  against  Oar  Self  and 
'  Oor  Grovemment,  and  for  stirring  ap  of  Sedn 
*  lion  agaiost  Us,'  with  a  cooimaod  to  detain 
bim  omil  his  aMesty's  pleasure  were  forther 
known,  &C.  And  so  certifies  the  court,  that 
these  are  the  causes  of  takhig  and  detaining 
him,  and  brinp  in  bis  body  according  to  the 
writ.  And#  whether  upon  this  Return,  the 
prisoner  ought  to  be  delivered  by  the  court, 
upon  sufficient  bml,  or  remanded  to  the  TOwer, 
is  the  question  ?  That  is,  sopuosiog  the  Return 
to  be  every  way  true  (as  in  all  cases  it  must  be 
supposed,/  when  the  question  arises  upon  a 
return),  whether  there  be  sufficient  cause  ex- 
pressed in  it,  ibr  which  the  prisoner  ought  to 
be  remanded  ?  Or,  that  the  cause  of  tbe  com- 
miiment  be  such  (as  it  is  expressed  in  the 
retaro)  that  he  ought  to  be  bailed  ?  If  there 
were  no  more  in  the  case,  but  the  lords,  or  the 
king's  command  only,  without  farther  cause 
shewed  of  the  oommiiment ;  then  it  were  clear, 
by  the  Declaration  of  both  booses  of  pnrlia- 
nent,  and  the  Answer  of  bis  majesty  to  that 
Declaration,  in  the  late  Petition  oi  Right,  that 
the  prisoners  were  to  be  remanded.  And  tbe 
olgections  tliat  some  have  made,  out  oi  the 
stature  of  Westminster,  the  fir^t,  c.  15.  That 
persons  committed  by  command  of  the  king, 
are  not  replevisable,  and  oat  of  Stamford,  iol. 
73.  as  if  he  interpreted  <  bailable'  (which  in- 
deed he  doth  not,  if  he  be  observed)  to  be  un- 
derstood in  that  statute  by  *  reirieviiable,'  and 
tbe  like,  are  directly  agfunst  the  very  body  of 
^  the  Petition  of  Right,  and  were  so  fully  cleared 
in  the  debstes,  out  of  which  the  Petition  of 
Right  was  framed,  that  to  dispute  them  again, 
were  but  to  qoestioa  what  tlie  whole  parlia- 
ment had  already  resolved  on,  as  tbe  certain 
and  esublished  law  of  the  kingdom.  Nor  is 
it  timely  to  dispute  here  acain  tbe  general  power 
of  commitment,  hy  the  lords  or~  by  the  king 
himself.  There  is  a  commitment  in  the  esise, 
nnd  there  is  a  cause  shewed  of  that  commit- 
ment, and  of  the  detainer  in  prison  ;  *and  the 
quality  of  that  cause  only  is  truly  the  sole  ques- 
tion ;  to  tlie  staling  of  wbicfa,  tlie  nature  and 
ceurae  of  bails  upon  offences,  either  returned 
generally  upon  Habeas  Corpus,  or  appearing 
more  specially  upon  indictments,  is  shertly  to 
be  first  opened.  Ail  offences,  by  the  laws  of 
the  realm,'  being  of  two  kinds :  the  first,  pu- 
nishabte  by  kws  of  \iU  or  limb  ;  the  second,  by 
fine,  or  some  pecuniary  mulct,  or  damage  and 
imprisonment,  or  by  one  of  them  ;  and  those 
of  the  first  kind  being  treason,  nrnrder,  felo- 
nies of  less  nature,  and  some  more ;  and  of 
tbe  second  kind^  bloodsheds^  affrays,  and  other 


trespasses:  If  any  prisoner  stand  committed 
(though  before  conviction)  for  treason  or  mur* 
der;  the  Judge^  for  aught  appears  in  tbife 
Books,  have  not  often  used  to  let  him  to  baiJ» 
unless  it  have  appeared  to  them,  that  there  bath 
been  either  want  of  prosecution,  or  of  evidence 
to  proceed,  or  that  the  proceeding  through  dis- 
ability of  the  appellant  (in  case  of  appeals),  ai 
when  he  is  excommunicate,  is  delaved ;  or  that 
the  evidence  is  slight,  or  some  such  like  cause. 
So  that  in  the  bailing  upon  sodi  ofiences  of 
the  highest  nature,  a  kind  of  discretion,  rathe^ 
than  a  constant  law,  hath  been  exercised,  when 
it  stands  wholly  indiflR^rent  in  the  eye  of  the 
court,  whether  the  prisoner  be  guilty  or  not.* 
And  according  to  that,  they  often  let  to  bail, 
detain  in  prison,  or  remand  tfie  prisoner.  Also 
in  Felonies  of  less  nature;  which  being  all,  as 
those  of  the  greatest  natine,  capita),  and  so  the 
punishment  of  the  same  above  Imprisonknent, 
the  imprisonment  of  tbe  offenders  without  bail, 
is  eoly  used  ad  talvam  tMtodiam^  and  cannot 
be  u»ed  adpanam.  But  if  a  prisoner  before 
conviction,  or  somewhat  that  supplies  a  con» 
viction,  (so  therefore  also  fit  enough  before 
conviction)  stand  committed  for  trespasses  only, 
as  all  offences  of  the  second  kind  are,  and  are 
punishable  only  by  fine  and  imprisonment,  or 
by  one  of  them  (in  which  case  imprisonment  is 
to  be  the  -highest  part  of  his  punishment,  after 
conviction)  there,  oy  the  constant  course  (unless 
some  special  act  of  parliament  be  to  the  con- 
.trary  in  some  particular  case)  upon  offer  of 
good  bail  to  the  court,  he  is  to  be  bailed ; 
which  agrees  also  with  all  justice  and  exactness 
of  reason,  that  so  botli  tbe  court  may,  by  hb 
sureties  and  bail  (to  whose  care  he  is  n>new 
committed)  be  assured  to  have  liiro  ready  at 
the  day  given  him  upon  the  bail,  to  answer  all 
proceeding  against  hmi ;  and  be  himself,  having 
sureties  that  so  undertake  for  his  appearance, 
may  not  l>e  compelled,  before  conviction,  to 
endure  chat  continually,  ad  cmlodiam  only, 
which  is  the  higliest  part  of  what  he  is  to  suffer, 
after  conviction,  ad  panam.  So  that  in  cases 
of  imprisonment  for  ofiences  of  the  first  kind, 
divers  cirtxraistances  might  be,  for  which  suffi- 
cient bail  offered  might,  according  to  the  use, 
be  refused  by  the  court.  But  in  cases  ofim-^ 
prisonmeot  for  offences  of  the  second  kind, 
snfficient  bail,  offered  before  conviction,  ought 
of  common  ri^ht  to  be  accepted ;  saving  still, 
where  a  special  act  of  parharnent  alters  the 
law  in  some  particular  case  :  but  there  is  iio 
colour  or  pretimce  of  any  such  act  concerning  . 
the  case  in  question ;  so  that  we  are  to  exa- 
mine it  (for  the  point  uf  bailing)  only  at  the 
common  law. 

The  state  then  of  the  question  is  but  this : 
Whether  tliat  expression,  •  for  notable  con- 
'  tempts  against  Our-self,  and  our  government, 
'  and  for  stirring  cp  of  sedition  against  Us,'  do 


*  Vide  9  Assis.  pt.  3.  3  Assis.  pi.  13. 43  Assis. 
pi.  40.  26  Assis.  pi.  47.  41  Assis.  pi.  14.  91 
Edw.  4,  fol,  S5,  and  71  Brook,  tit.  Mainprise 
60  and  ^.  9  Eliz.  Dyer,  fol.  179,  a. 
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of  oSepces  that  occur  in  our  books  mo  «zfin» 
definition,  descriptioB  or  idcdaration  of  it, 
though  it  occurs  sometimes  as  miD^kd  with 
some  other  offcncas,  and  the  adjective  of  it 
oftener  than  the  substantive :  Nor  hath  there 
been  yet  found  any  indictment, or  proceeding 
upon  the  crime  of  Sedition,  by  that  name  singly, 
as  an  offence  in  law,  clearly  enough  known  by. 
itselC  '  Unlawful  assemblies,  routs»  riots, com- 
^  motions/  are  the  nearest,  if  not  the  very  things 
that  by  other  names  do,  fi>r  the  most  part,  ex- 
press what  sedition  is  in  our  laws.  VicL  9 
Heo.  7,fol.  1,  et  Brook,  Riots  4  et  5.  But  our 
language,  rather  than  otft-  laws,  hath  receifed 
the  word  from  Latin,  and  thence  hath  in 
preambles  of  statutes,  and  of  indictments,  some- 
times inserted  it ;  so  that  missing  an  express 
exposition  of  the  vford  in  our  law,  we  have 
reason  to  seek  for  it  first  in  the  language 
whence  we  received  it,  and  then  in  the  use  of 
it  in  our  own. 

In  Latin,  that  which  is  mutiny,  raising  of 
tumult,  assembling  of  any  armed  power,  or 
conventicles,  or  the  like,  is  sedition.  Wheoce 
it  is»  that  in  the  civil-law,  sediiio  et  twmUUtu 
are  frequently  joined;  and  concitatores  $cdi- 
tionis,  and  nctores  tedilioniSf  occur  in  the  text  of 
that  law  *y  for  such  as  stir  up  Sedition.  And 
thence  also  teditio  militarit  is  used  for  a  mutiny 
of  the  Soldiers  io  the  Army,  in  Tacitus  and 
others,  and  timt  for  no  more  than. the  profess- 
ing themselves  against,  any  command  whatso- 
ever given  by  the  general.  In  this  sense  it  is 
used  also  by  a  lawyer  of  Ephesus,  in  the  holy 
test,  where  Demetrius  the  silversmith  assem- 
bled the  rest  of  bis  conipany  against  Si.  Paul, 
for  preaching  against  Diana.  *  For  we  ^re' 
(saitn  he,  speakmg  to  appease  the  assembly) 

*  even  in  jeopardy  to  be  accused  of  this  day*8 

*  Sedition,  forasmucli  as  there  is  no  cause  where- 
'  by  we  may  give  a  reason  of  this  conooune  of 

*  people,'  Aces  xix.  40.  In  the  same  sense 
TertoUus,  an  orator  and  lawyer,  pleading  against 
St.  Paul  at  Cssarea,  before  Felix  the  governor 
there,  '  We  have  found  this  man  a  mover  of 
^  Sedition  amongst  all  the  Jews  throughout  the 
'  world,  and  a  diief  maintainer  of  the  sect  of 
'  the  Nazarenes,\  Acts  xxiv.  5..  And  such  like 
testimonies  are  very  obvious.  In  the  self-same 
sense  the  word  was  received  into  our  language, 
as  we  may  see  in  that  act  of  parh'ament  against 
the  L(*llards,  under  H.  4,  S  II.  4,  c.  15.  The 
words  there  are,  '  That  they  uught  openly  and 

<  privily  divers  new  doarines,  contrary  to  the 

*  faith  and  determinations  of  tlie  holy  church ; 
'  and  of  such  sect  and  wicked  doctrine  and 
'  opinions  they  make  unlawful  conventicles  and 

*  confederacies,  they  bold  and  exercise  schools, 

*  they  make  t£ad  write  books,  they  do  wickedly 

<  instruct  and  infonn  people.'  <  £t  ad  sedi- 
'  tiouem  sou  insurreciionem  excitant  quantum 
'  possunt,  et  magnas  dissentiones  et  divisiones 

*  in  populo  faciunt.'  liot.  Pari.  3  H.  4,  n.  .48. 


denote  any  offence  of  the  first  kind ;  Which,  if 
it  do  not,  or  so  do  not,  as  that  the  court  may 
by  the  words  of  it  be  sufficiently  informed  that 
it  is  some  offence,  at  least,  of  the  first  kind ; 
the  bail,  in  this  case,  ought  to  be  "accepted. 
The  offences  io  the  return  being  two;  first, 

*  notable  contempts,*  and  then  '  stirring  of 
sedition,'  and  both  <  against  the  king.' 

There  can  be  no  question  made  of  it,  but  that 
all  Contempts,  of  what  kind  soever,  that  are 
punishable  b^  the  laws  of  the  realm,  are 
'  aeainst  the  king  and  liis  government,'  immedi- 
ately or  mediately.  And  although  the  latitude 
of  them  be  such,  as  that  some  may  vastly  ex- 
ceed others;  yet  they  are  all,  as  Contempts, 
only  trespasses,  &c.  punishable  only  by  fine  or 
imprisonment,  or  by  both,  but  not  until  con- 
viction of  tlie  parties  (as  neither  are  other  like 
offences),  unless  the  contempt  be  in  the  face 
of  some  coort,  against  which  it  is  committed, 
which  supplies  a  conviction.  Now  in  this  case, 
the  contempts  are  only  expressed  in  a  gene- 
rality, and  no  conviction  appears  of  them.  So 
that  for  that  part  of  the  return,  there  can  be 
no  colour  why  the  bail  ought  not  to  be  accept- 
ed. But  all  the  doubt  of  the  .case  depends 
upon  the  second  offence;  that  is,  '  the  stirring 
'  up  of  Sedition  against  the  king.'  Which  if  it 
be  an  offence  only  of  the  same  kind  as  Con- 
tempts are,  or  a  mere  trespass  only  to  the  king; 
or,  if  by  the  words  of  the  return,  it  appears  not 
to  the  court  to  be  an  offence  of  the  first  kind, 
that  is,  eiiher  treason,  or  felony  at  least,  (there 
being  no  conviction  in  the  case)  the  prisoner 
ought  to  he  bailed.  For,  unless  the  court  be 
assured,  out  of  the  words  of  the  Return,  that 
the  pnsoncr  stands  committed  for  some  such 
cause,  for  which  he  might  not,  of  right,  demand 
his  bail ;  it  is  clear  they  ought  to  bail  hitn.  It 
rasts  therefore  to  examine  the  nature  of  the 
o.Teuce  comprehended  in  those  words  '  stirring 
'up  sedition  against  us.'  If  it  be  any  thiog 
above  what  is  trespass  only,  plainly  it  must  be 
either  treas(m  or  felony.  For  felony,  no  man 
prettnds  that  by  those  words,  any  kind  of 
ftlony  is  to  be  understood.  The  question  then 
*  must  be,   whether  the  '  stirring  up  sedition 

*  against  the  king,'  be  treason  or  no ;  that  is 
liigh-treasun,  as  ail  treason  b  tliat  toocheth  the 
king,  as  treason?  For  petit-treason,  by  the  com- 
mou-law,  fs  felony,  in  regaird  of  the  king,  and 
treason  only  with  respect  to  persons  slain, 
against  the  faith  and  obedience  due  from  the 
offender;  and  ihereforq  the  indictments  of  i( 
saiy  *  felonic^  et  proditori^.' 

<  In  the  consideration  of  the  question  thus 
stated,  first,  the  use  of  the  word  Sedition,  and 
the  sense  of  it  in  our  language,  and  in  oar  laws, 
that  received  it  out  of  that  language,  is  to  be 
examined ;  and  then  what  those  words  *  against 
<  us,' import.  Out  of  both  which,  it  will  be 
easily  concluded,  tliat  tlie  offence,  as  it  is  ex- 
pressed in  the  return,  although  it  he  a  great 
one,  yet  it  is  only  a  trespass,  and  punishable 
by  fine  only  or  imprisonment,  or  both  of  them. 
For  Sedition,  and  the  general  notion  of  it,  we 
have  not  either  in  the  division  or  explication 


*  ff.  ad  I.  Julian  majestatis,  lib.  1.  &  tit.  ad 
leg.  Jul.  de  vi  publ.  1.  S,  &c*  C.  tit.  de  sedi- 
tiosis,  1.  1.  &  3. 


«>9]    STATE  TRIALS,  5  Charles  I.  162& 

*  Andy  as  much  as  they  mtLj,  incite  and  stir 

*  them  to  Sedition  and  insurrection,  and  maketh 

*  great  strife  and  di? ision  amon^  the  people, 

*  &c.'  And  about  the  beginning  of  q\ieen 
Mary,  an  act  o£  parliament  wus  made  against 
Seditious  Words  and  Rumours ;  in  the  pream- 
ble whereof,  *  seditious  and  slanderons  news' 
is  mentioned,  and  'seditions  and  slanderous 

*  writings,  and  persons  intending  and  practising 

*  to  move  and  stir  seditions'  (so  it  is' in  Rastalr 
and  the  Roll  of  parliament,  not  *  seditious^'  as 
in  the  Statutes  at  large),  '  disconl,  dissension,' 
and  rebellion  within  this  realm,'  1  et  3  Phil,  et 
Mar.  S.  And  to  the  same  purpose,  an  act  of 
explanation  of  the  said  act  ot  queen  Mary  was 
made  in  1  £liz.  c.  6,  wherein  mention  also  is  of 
^  false,  seditions^  and  slanderous  news,  or  tales,' 
against  the  queen.  As  also  in  her  ISth  year, 
c.  1,  a  provision  b  made  against  '  contentious 

*  and  seditious  spreading  abroad  of  titles  to  the 
'  succession  of  the  croyrn.'  And  in  anotlier  Act 
of  the  same  year,  c.  Q,  also  the  bringinji  Bulls 
from  Rome,  *  to  raise  and  stir  sedition,'  is  men- 
tioned in  the  preamble.  And  in  the  2Srd  year, 
another  act  33  Eliz.  c.  2,  was  made  with  thb 
title,  *  Against  seditious  w6rds  and  rumoure  ut- 

*  tered  ag8inst*the  queen's  most  excellent  ma- 

<  jeaty.'  And  in  indictments  upon  that  statute 
of  the  1st  and  Snd  of  Philip  and  Mary,  as  it  was 
cootiooed  in  the  act  of  the  33rd  Eliz.;  the  party 
hidicted  for  slanderous  words,  in  defamation  of 
the  queen,  is  said  to  have  been  *  machinans  et 

*  intendens  seditionem  et  rebellionem  infra  hoc 

*  vegnum  Anglis  movere  et  soscitare,'  and  that 

*  advisate,  et  cum  malitiosa  intentione,  contra 
*•  dictain  dominam  reginam,  et  felonice  ut  Mo 
'  dicte  domine  regine  nunc,  deWsavit  et  scripsit 

*  quasdam  falsas,  seditiosas,  et  scandalosas  ma- 

*  terias,  &c.'  34  Eliz.  Coke,  lib.  intrat.  tndict- 
Bient.  fol.'SdS,  col.  3  and  353,  where  the  title 
ia  misreferred  to  the  act  of  1  Eliz.  cap.  S. 

In  the  lord  Cromwell's  Case  also,  80  Eliz. 
Coke  4.  in  act,  de  tcandatii,  Seditio  is  men- 
tioned '  against  the  queen's  proceedings ;'  and 
'  sedilio  domini  regis,  vel  exercitus  sui,'  in  Brac- 
ton,  fulfils,  and  <  seditio  remi,  vel  exfercitas,' 
in.  GlanTilie,  1.  14.  c.  1,  and  '  seditio  persons 
^  domini  regis  vel  exercitus,'  in  Hengham,  c.  3. 

Now,  for  the  sense  of  the  words  *  sedition,' 
and  *  seditious/  it  will  be  most  plain,  thftt  in  all 
then  places,  (exccfpt  those  old  Books  of  Brac- 
Con,  GlmiviUe,  and  Hengham,  the  interpreution 
of  whom  hath  fittest  place  after  the  examina- 
ikm  of  ^  objections  made  to  prove  sedition  to 
be  treason)  they  denoted  in  our  language,  and 
io  the  use  of  our  laws,  that  received  them 
tbence,  such  an  offence  as  was  not  punishable 
(without  some  special  provision  by  act  of  pai^ 
Uament)  otherwise  than  by  fine  at\d  imprison- 
ment at  the  utmost;  and  were  reputed  singly, 
bfil  as  words  or  names  designing '  tumults,  un- 

<  lawful  assemblies,  routs,  factions  or  rebellions,' 
against  any  part  of  the  establislied  laws,  or  puly- 
11c  commands.  Therefore  in  that  act  of  3^llen. 
4,  concerning  the  Lollards,  the  punishment  of 
cbem  that  offended  a^inst  the  acts,  and  <  were 

.  *  such  stirrers  of  sedition  and  iflsurrtction/  was, 
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that  they  should  be  imprisoned  only  by  virtae 
of  tliat  net,  until  purgation,  if  they  purged  thein- 
selves;  and  imprisoned  and  fined  after  convic- 
tion, and  detained  in  prison  till  abjuration :  and 
upon  refusal  to  abjure,  or  upon  relapse,  to  be 
burnt  for  heretics  :  but  that  act  is  repealed  by 
the  35  Hen.  8,  c.  14.  So,  by  the  act  of  the  1st 
and  2nd  of  Philip  and  Mary,  the  first  offence 
of  <  speaking  seditious  and  slanderous  words,' 
or  rumours  of  the  king  Or  queen,  was  afVer  con- 
viction, standing  on  the  pillory,  and  loss  of  ears^ 
(unless  he  redeemed  them  by  the  fine  of  100/.) 
and  three  months  imprisonment,  ^nd  if  any, 
from  another's  report,  shall  speak  any  seditions 
and  slanderous  news  of  the  king  and  queen,  htf 
should,  after  conviction,  lose  one  ear,  (or  redeem 
it  by  100  mirks)  and  have  one  mouth's  impri- 
soniaent :  And  that '  if  any  should  maliciously 
'  devise,  or  write  any  book  or  writing,  contain- 
'  ing  any  false  matter,  clause  or  sentence,  of 
'  slander,  reproach,  and  dishonour  of  the  king 

<  or  queen,  to  alienate  the  minds  of«the  subjects 

*  from  their  dutiful  obedience,  or  to  the  encou- 
'  raging,  stirring,  or  moving  of  any  insurrection 
-*  or  rebellion  within  this  realm ;  or,  if  any  pro- 

<  cure  any  such  tlmig  to  be  done  (the  said  of- 
'  fence  being  not  punishable  by  the  statute  of 
'  25  of  Edif .  3y  of  treason)  he  should  lose  bis 

*  right  hand.     And  that  the  second  offence  of 

*  them  that  were  punishable  by  loss  of  ear  or 
'  ears,  should  be  imprisoned  during  life,  and  loss 

<  of  all  their  goods  and  chattels/  This  act  of 
queen  Mary  expired  at  ker  death,  and  agreeable 
to  it  was  that  provision  of  the  act  of  1  Eliz.  c.  6, 
which  extended  the  same  to  queen  Eliz,  during 
her  life;  but  there  is  po  such  law  at  this  day  in 
being.  So,  in  that  of  the  13  of  Eliz.  c.  1,  the 
first  oflfence  of '  contentious  and  sedi  tious  spread* 

*  ing  abroad  of  titles  to  the  succession  of  the 

<  crown,'  is  punished  by  the  imprisonment  of 
one  whole  yaar,  and  the  loss  of  half  the  offend- 
er's goods,  and  the  second  offence  by  the  pains 
of  ti  pramunire.  The  bringing  in  of  Bulls  also 
from  Rome,  to  •ahenate  the  romds  of  the  sub* 
jects  from  their  dutiful  obedience,  and  to  raise 
and  stir  sedition  and  rebellion,  is  made  high 
treason  by  that  other  act  of  the  same  year.  By 
which  it  appears,  that  'stirring  to  sedition' 
alone  is  in  that  very  act  clearly  supposed  of  far 
less  nature.  But  that  act  is  also  expired.  In 
that  also  of  the  33  of  Eliz.  c.  3,  the  renorters  of 
'  seditious  news  or  rumours'  against  tne  queen, 
was  made  loss  of  ears  (as  before;)  or,  tliat  to  be 
redeemed  at  300/.  besides  imprisonment  of  six 
months :  and  the  reporters  from  anjther'a 
mouth,  to  be  punished  according  to  that  of  1 
and  3  of  Philip  "bud  Mary ;  saving,  that  the  im- 
prisonment, by  this  act,  is  three  months,  and 
the  second  offence  is  made  felony,  and  writing 
of  any  seditious  matter,  to  the  purposes  io  that 
act  of  quean  Mary,  is  made  felony,  upon  which 
act  the  indictments  of  felony  before  men- 
tioned, are  grounded ;  but  that  act  also  expired 
by  the  death  of  queen  Eliz.  And  in  that  case 
of  the  lord  Cromwell,  who  brought  a  fcandalum 
magnatum  against  the  parson  of  Korthelenham 
in  Norfblk,  for  saying,  <  That  you  like  not  of 


til]  STATE  TRIALS,  5  CHAStn  I 

<  mfi,  but  you  lik«  of  them  that  maintain  sedi- 
tions against  the  queen's  proce€!<tiog9.'    «Al- 

though,  in  the  report  of  the  case,  sedition  gene* 
rally  be  caUed  am  open  aud  heinous  criiiie»  and 
described  to  be  as  in  the  nature  of  some  great 
fiiCtious  assembly,  or  riot ;  yet  the  defendant 
justifies  tlie  words,  by  this,  that  the  plaintiff  and 
he  hft<i  discourse  of  one  that  preached  against 
the  Book  of  Common  Prayer,  and  that  in  their 
discourse  the  olaintiiF  said  to  the  defendant,  ^  I 

*  like  not  of  thee :'  To  which  he  replied,  *  It  is 
^  no  marvU,  for  yqu  like  ot  tbem  th«t  maintain 

*  sedition^  (praedict'  seditiosam  doctrinam  innu- 

<  endo)  a^nst  the  queen's  proceedings ;'  and 
the  jastification  allowed  good.  Whence  it  ap- 
•peara  clearly,  that '  maintain ijig  sedicioa/  gene- 
rally ma^  be,  such  preaching  of  sediiions  doc- 
trine which  is  punishable  only  by  the  statute  of 
1  £Uz.  cap.  t,  by  fine  and  imprisonment.  Out 
pf  1^1  which  examples,  it  appeai-s,  that  teditioo, 
and  acts  seditiously  done,  are  of  themselves 
singly  no* capital  cnmes,  or  otherwise  punish- 
able  than  by  fine  or  imprtsoument,  or  both; 
unless  bv  some  speeial  act  of  parliament  it  be 
ordained  otherwise.  And  to  confirm  (his  also, 
we  may  observe  divers  oth^  statutes ;  where 
routs^  riots,  rebellions,  and  insurrections  (all 
wUch,  of  themselves,  if  no  traitorous  attempt  ap- 
pear,by  some  overt  act,are  punishable  but  by  fine 
or  imprisonment,  unless  some  act  of  parliamtnt 
especially  ordain  a  greater  punishment)  have 
Special  pnaishments  appointed  for  them ;  being 
«t  the  common  law  but  in  tha  nature  of  trea- 
passes.  As  in  the  IT  Rich.  9,  c.  8.  it  appears, 
that  in  the  5th  year  of  the  same  kipg  (which  is 
S  Rich. «,  c.  6.  Stat.  1.) '  outrageous  assemblies 

*  of  the  people  against  the  king's  dignity,  and 
^  his  crown,  and  the  laws  of  the  land  (as  ever^ 

Criut  is)  were  made  Treason;  which  act  is 
since  repealed.  Whence  it  is  also  very 
observable  to  this  purpose,  that  in  two  Acts  of 
parliament,  tlie  one  of  the  8  Hen.  5,  c.  9.  Stat. 
1.  and  ttie  other  of  the  8  Hen.  6,  e.  14.  the 
aimple  word  *  riots'  (which  is  otost  known  in 
the  taw,  to  this  day,  for  seditious  assemblies)  u 
taken  plainly  as  an  eapresiion  sufficiently  com- 
prehending assemblies  of  people,  in  great,  num* 
befy  ia  manner  of  insurrection,  and  ako  rcbel- 
Vops,  as  will  appear  plainly,  by  comparing  the 
preambles  with  the  bodies  at  the  same  acts. 
And  in  li  Hen.  T,  c.  7.  for  the  punishment  of 
'  unlawful  raising  and  leading  of  people,  riots, 

*  routs,  and  other  unlawful  assemblies,'  a  form 
ef  proceeding  is  appointed ;  wherein  appears 
Viost  plainly  and  eapressly,  that  the  punishment 
was  only  by  fine  and  imprisonment,  ko4  the  act 
was  to  continue  bat  till  the  next  parliament, 
when  it  e&pired.  Therefiiro  also  by  the  act  of 
8  £c  4  Edw.  6,  c.  5.  entitled,  <  An  Act  for  the 
^  pnmshment  of  unlawful  assemblies,  and  rising 

<  of  the  king's  subjects,'  it  was  ordained, '  That 
'  if  any  persons,  to  the  number  of  twelve,  or 

*  above,  being  assembled  together,  shall  intend, 
5  with  forte  of  arms,  nnhiwfully,  and  of  their 

*  own  authority,  to  kill  or  imprison  any  of  the 

*  king's  privy  •-council,  or  to  alter  or  change  any 

*  laws  established  hj  parliament,  and  shall  not 
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'  depart  and  retire  to  their  own  habitations, 
^  within  one  hour  after  command  made  by  the 
'  sherilT,  some  justice  of  the  peace,  or  other  such 

*  officer,  in  that  behalf,  the  offence  should  be 
'high-treason.    And  il*  such  peraons  assembled, 

<  to  ^he  pulling  down  of  ditches,  or  laying  open 
'  indosures,  or  to  the  committing  of  some  such 

*  more  oflfences,  retire  not  within  ibal  space, 

*  that  it  shall  be  felony  in  them.    And  if  any 

*  should  incite  such  persons  to  any  soch  act,  by 
'  speaking,  ringing  a  bell,  sounding  a  trumpet, 
'  firing  of  beacon*,  or  the  like;  insomuch  tliat 
'  they  remained  together  after  any  such  com* 
'  mand  as  aforesaid  by  the  space  of  an  hour, 

*  and  commit  any  such  act,  as  aforesaid,  it 
'  should  he  folony  also.  And  the  persons  so 
'  assembled,  and  remaining  together,  to  the 
'  number  of  forty,  by  the  space  of  two  boorsy 
'  are  by  the  same  made  traitoii.  And  that  if 
'  the  number  be  above  two,  and  under  twelve, 
'  that  with  force  of  amts,  unlawfully,  and  of 

*  their  own  authority,  assembled  for  the  casting 

<  down  of  ditches,  inclosnres,  ami  divers  such 

*  other  things,  their  staying  together  after  snch 
'  command  by  the  space  of  an  hour,  should  be 
'  punislied  by  a  year's  imprisonment,  and  fine 

*  and  ransom  at  the  king's  pleasure.'  And  it  b 
also  in  the  same  Act  ordained,  <  That  if  any 

*  person  shall  procure,  move,  or  stir  any  other 

*  person,  or  persons,  to  ari«e,  or  make  any 
'  traitorous  or  rebellioue  aseembiy,  to  the  intent 
'  to  do  any  of  the  things  before-mentioned,  it 
'  should  be  felony.  And  further,  that  if  any 
'  person  were  spoken  to,  moved,  or  sdrred  to 
'  make  any  conunotion,  insorrectioo,  or  unlaw- 

*  ful  assembly  for  any  of  the  intents  befiiee- 

<  mentioned,  and  did  not  tell  it  within  twenty- 
'  four  hours  afterward,  unless  he  have  sufiicient 
'  escuse,  to  some  head  officer  where  suchspeak- 

*  ing  were  had,  should  suffer  imprisonment,  un-^ 
'  til  he  were  dischaiged  by  three  justicea  dTthe 
'  peace,  whereof  one  to  be  of  the  quorum.*  This 
Act  was  to  endnre  till  the  end  of  the  next  par- 
liament only,  which  was  in  7  Edw.  6,  and  tlien, 
cap.  1  i.  it  was  continued  till  the  end  of  the 
next  which  was  in  1  Mar.  sess.  9.  wherein,  c. 
12.  i^  is  repealed,  and  another  of  tlie  same  na- 
ture made.  Both  which  shew  most  evidently, 
that  those  unlawful  assemblies,  insurrections, 
commotions,  and  the  like,  wliich  are  plainly 
Seditions,  provided  for  by  those  acts,  were  b^ 
fore  but  trespasses,  punisiiable  only  by  fine  and 
imprisonment.  That  of  the  1  Mar.  seas.  9.  c. 
IS.  b  intituled, '  An  Act  against  unlawful  9m4 
'  rebellions  fusemblies,'  where  the  danse  of  the 
privy-counsellors  (that  was  in  the  3&  4 £dw«  6,) 
is  omitted ; '  and  the  rest  of  the  oficfnce  toucb- 
ing  the  altering  of  laws,  is  expressed,  as  in  that 
of  £d.  6,  saving  that  the  crime  is  made  Moaj, 

;  whereas  it  was  treason  by  that  of  £d.  6.  The 
rest  ftf  that  act  of  1  Mar.  is,  for  the  mesi  parr, 
agreeable  with  that  of  £d.  6,  saving,  that  none 
of  the  oStnceB  are  treason* by  this  acr,  bat 
felony  at  the  mosL  And  for  the  being  *  spoken 
'  to,  or  stirred  to  make  any  commotion,  and 
'  not  discovering^  it,'  here,  in  this  of  qncen 
Mary,  the  effegder  k  to  wSev  imprisonDea^ 
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only  for  three  months,  unless  he  be  dischar|;ed 
by  three  justices  of  the  peace,  as  in  that  of  Ed. 
6.  This  of  queen  Mary,  was  kept  on  by  con- 
f  inunnce  only,  from  one  parfiament  to  another, 
cturmg  her  fime ;  and  in  1  £liz.  c.  16.  it  was 
mttde  to  continue  during  the  life  of  queen  £Uz. 
and  at  her  denfli  expired.  To  this  purpose  also, 
chc  Act  of  14  Eli2.  c.  1.  is  observable;  where, 
'  anlnwful  practices,  secret  conspiracies  and 

*  derices,  to  take  or  surprize  any  of  the  queen's 

*  fortified  castles,  and  ine  malicious  and  rcbel- 

*  lious  intent  of  surprizing,  or  taking  tliem,.be- 

*  ing  expressed  l«y  overt-act,  or  word,'  are  made 
fc\(mf ;  •  and  the  not  giving  them  up  within 

*  six  days  after  commnnd  from  Ker,  is  made 

*  treason  ;*  which  act  also  expired  with  her  life, 
f  fore  the  oflences  made  Treason  and  Felony  by 
the  Act,  were  both  seditions  of  a  high  nature; 
and  yet  but  trespasses  before  the  act  made,  nor 
are  they  otiier  now  the  act  is  expired.  For  the 
surprizing  or  detaining  of  a  castle,  without  levy- 
ins;  a  war,  or  some  other  act  of  treason  (as  in 

.  Shirley's  case  in  Dyer)  was  not  treason,  but  l)y 
thrt  nict.  To  tliese  we  may  justly  add  that 
case  of  the  earl  of  Northumberland  in  5  Heu. 
4,  rot.  pari,  n.  11,  1?.  &c.  He  acknowledged 
by  writin*;,  in  parliament,  that  he  was  gudry 
f}(  not  •  keeping;  the  laws  as  ligeance  asketh, 

*  and  of  gathering  power,  and  i;iviug  of  liveries' 
(n inch  are  the  words  of  the  Parli«ment-Rol!), 
And  upon  special  consideration  had,  hy  the 
lords  and  Judges  in  pailiament,  6f  the  nature  of 
the  offence  thus  set  forth,  they  adjudged  it  was 
neither  felony  nor  treason,  but  only  trespass ; 
and  so  are  the  express  words  of  the  roll.  Yet 
Che  <  gathering  of  power,  and  giving  liveries,  and 

*  breaking  of  allegiance/  are  large  expressions 
of  that,  which  in  itself  was  truly  sedition,  and 
that  of  a  high  nature.  And  thus,  both  by  the 
use  of  the  word,  and  the  punishment  provided, 
in  some  cases  in  parliament,  for  remedy  of  the 
oflence  (without  whicli  special  provision  it  is 
never  fonnd  capital)  it  appears  clearly  that 
sedition,  or  the  stirring  of  sedition,  alone,  at 
f he  common  law,  (and  no  statute,  now  in  force, 
hath  ordained  otherwise)  is  but  trespass,  and 
punishable  only  by  fine  and'imprisonmcnt. 

Now  for  tKe  words  '  against  Us  ;*  that  is, 
against  the  king.  Tlierc  is  no  doubt  at  all,  but 
that  all  offences  are  against  the  king.  Every 
slight  trespass,  by  the  law,  is  '  contra  pacem 
^  domini  regis ;'  and  whatsoever  is  against  his 
peace  is  against  him  ;  as  also  divers  indictments 
M  mere  trespasses  conclude  with  *  in  cootemp- 

*  torn  domini  regis,*  and  •  contra  coronam  et 
^  dignitateiB  saas:'  As  in  an  Indictment  for 
bearing  of  mass,  is  *  contra  pacem,  dignitatem 

*  et  cornnam  dpmioi  regis/    All  which  import 

*  af^aintt  the  king.'  And  that  act  of  33  Eliz.  is 
made  *  against  seditious  wonls  against  the 
'  qoeea*8  most  excellent  majesty ;'  which,  even 
afcer  the  act,  remained  not  capital,  being  befoi*e 
iHit  £re«pasi.  And  in  the  preamble  of  tliat  of 
t4  filiz.  it  appears,  the  act  was  made  against 
'  unlawAil  practice,  secret  conepiraciei  and  de» 
^  vioei,  stirred  and  moved  against  our  sovereign 
^  Mf  th«  quetn,  in  lieking  imhiwfufly  xa  take 


'  her  castles,  fortresses,  and  the  like.'  And  in 
Bractnn,  fol.  119.  b.  §.  3.  &  120.  b.  §.  6.  the 
concealing  of  treasure,  which  is  punishable  by 
fine  and  imprisonment,  is  expressly  said  to  he 

*  gravis  pra^sumptio  coutra  regem  et  dignitatem, 

*  et  coronam  suam ;'  as  al^o  the  not  keeping 
the  assises  of  bread  and  ale,  and  the  like. 
Neither  is  there  any  doubt  of  this,  but  that  tlitt 
words,  *  against  the  king/  may  be  applicablo 
to  any  kind,  and  as  well'  to  the  least  as  the 
greatest  kind  of  offences,  and  imply  notliing 
that  increases  the  offence  above  trespass. 

It  fbllows  then,  for  the  last  part  of  the  con- 
sideration, that  Csedition  being  but  that  which 
we  otherwise  call  unlawful  assemblies,  riot,  mu« 
tiny,  rebellion,  or  the  like ;  and  every  offence  pu- 
nishiible,  being  against  the  king)  the  •  stirring  up 

*  of  sedition  against  the  king,'  which'is  or  may 
be  the  *  stirring  up  of  a  rout,  unlawful  assem- 

<  bly,  mutiny,  rebellion,'  or  the  like,  against 
some  ordinary,  or  extraordinary  command,  pro> 
cess,  writ,  or  execution  of  some  established 
law,  is  no  other  offence,  by  the  expression  in 
the  return;  nor  can  thereby  be  understood  to 
he  other,  without  some  special  act  ofpariia-^ 
ment  have  altered  tlie  law,  than  trespass,  and ' 
punishable  only  by  fine  and  imprisonuient,  and 
so,  by  consequence,  no  Treason.  As  for  a  spe- 
cial act  of  parliament,  that  maketh  '  sedition 

*  against  the  kini^'to  be  higher  than  *  trespass/ 
there  is  none  sucn  extant.  Among  all  the  acts 
of  parliament  that  are  in  force,  there  is  none 
gives  any  colour  here^  but  that  of  25  £d.  3^ 
wherein  treason  is  declared:  and  in  that  act, 
only  these  words;  *  if  any  one  levy  war  against 

*  our  lord  tlie  king,  in  his  realm,  or  be  adhering, 
'to  the  enemies  of  our  lord  the  king  in  his. 

<  realm,  giving  to  them  aid  or  comfort  in  his 

*  realm,  or  elsewhere,  and  hereof  he  attainted 

*  of  overt  act,  it  is  High-Treason.'  The  other 
words  concerning  other  and  higher  treasons,  in 
that  act,  have  nothing  that  can  so  much  as  of 
themselves  suppose  a   '  sedition   against   the 

*  king;'  but  it  is  true,  that  in  these  before  re- 
cited there  may  bcf  a  •  sedition  against  the 
'  king  ;•  that  is,  the  levying  of  war  against  the 
king  may  be  by  sedirion,  or  the  Udhcring  to  the 
king's  enemies,  or  the  levying  of  war  against 
him,  may  be,  by  a  low  expression,  perhaps 
sdied  '  sedition  against  the  king/  as  in  every 
greater  crime,  as  in  theft,  trespass  may  be  in- 
cluded, or  unde^^tood.  Now,  unless  on  the 
other  side,  in  that  which  is  sedition  against  th^ 
king,  treason  roust  necessarily  be  understood, 
these  words  of  the  25  Ed.  3,  make  no  more  to 
prove  that  sedition  is  treason,  than  any  act 
araiinst  theft,  can  prove  that  trespass  is  felony. 
Therefore  also,  m  that  rery  act  of  25  Ed.  3, 

tJie  riding  openly  or  secretly  with  armed  men 
to  kill  or  rob  another  man,  or  to  take  him,  and 
keep  him  until  he  make  fine  and  ransom  for  his 
deliverance,  though  it  be  plainly  *  sedition 
<  against  the  king/  it  being  ajgainst  his  peace, 
his  laws,  and  his  crown  and  dignity^  is  but  fe- 
lony, if  robbery  be  committed  with  ii,  and 
trespass  only  if^imprisonment  till  fine  and  nuw 
som.  And  so  i(  is  declared  expressly  in  (hut 
T 
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net.  And  though  there  have  been  divers  acts 
of  parliament  since  that  ot*  (he  ^5  Ed.  3,  that 
have  made  divers  other  facts  treason,  y6t  there 
is  none  of  them  that  remain  nnrepealedyOruot 
expired,  that  make  any  such  fact  treason,  ns  is 
of  thenature  of  sedition  against  thei^ing;  and 
except  only  the  treasons  nmde  by  those  special 
acts  of  parliament,  that  remain  in  force  (as 
those  concerning  bulls  from  Rome,  Jesuits, 
clipping  of  coin,  and  some  fe«r  more),  there  is 
nothing  at  this  day  treason,  saving  what  is  com- 
prised in  that  act  of  25  Ed.  3,  to  which  some 
special  laws*  have,  in  the  ages  since  Ed.  3,  now 
nnd  then  reduced  all  treason,  by  abrogating  all 
iutcrvenicnt  laws  of  treason.  And  hy  that  act, 
if  there  be  a  doubt  that  happtins  before  the 
judges,  by  reason  of  any  new  case  thbt  comes 
before  them,  they  ought  not  to  judge  it  treason, 
until  it  be  enacted  by  parliament  to  be  so.  And 
it  doth,  in  the  same  act,  appear,  tliat  before 
that  time,  there  was  a  greater  latitude  of  trea- 
son, than  at  any  time  since.  Now,  even  in 
that  time,  there  is  an  express  Judgnient  of  the 
very  point  in  question ;  thou<;H  not  in  the  same 
terms  with  this  case,  yet  in  tJie  se)f-S5me  sense, 
as  if  this  case  had  then  been  before  the  judges. 
It  was  the  case  of  one  Russel ;  he  was  impri- 
soned by  the  Jnstioe  of  North  Wales,  in  9  Ed. 
3,  and  Returned  to  be  so,  '  eo  quod  A.  B.  im- 
*■  posuit  ei  fecisse  debuisse  diyer»as  sediiiones, 
'  ^c.  dominum  regera'  tangentes.'  Upon  this 
return,  the  pourt  adjudged,  that  tlic  oHences 
contained  in  the  fiturn,  and  as  they  could 
thereby  be  understood,  were  such  for  which  he 
ought  to  be  bailed;  and  they  give  their  reason 
mith  the  judgment, '  because  it  did  not  appear 

*  what  kind  of  seditions  against  the  king  were 

*  meant  by  it.*  ^  Eo  quod  non  specificatur 
''quales  seditiones,  &c.  idco  dimitteodus,*  by 
mainprise  or  bait^  wliicb  to  this  purpose  are  all 
one.  For  if  the  sedition  bad  been  with  traitor- 
ous intents,  and  so  expressed^  then  it  had  been 
treason,  &r  which  tliev  would  not  have  let  h-m 
t«  mainprise.  Biit  because  sedition  against 
the  king  might  be  of  divers  other  natures,  and 
mere  trespasses^  therefore  tbey  said,  '  ideo  di- 
^  mittendos  elt ;'  expressing  therein  the  right  of 
the  prisoner,  that  be  might  justly  claim  to  be 
bailed,  and  by  law  ought  to  be  bailed,  and  not 
«>nly  that  he  was  bailable.  But  three  objections 
may,  perhaps,  be  made  to  this  judgment,  to 
make  ib  diifer  in  substance  from  the  case  in 
question.    The  first,  that  '  A.  B.  imposuit  ei 

*  fecisse  debuisse  diversas  seditiones,' &c.  whicii 
bcmg  as  an  aocusadon  in  so  general  terms«  was 
not  certain  enough  to  make  him  answer  to  it, 
and  thence  might  be  cause  of  the  judgment. 
The  second,^  that  it  is  not  *■  contra  domiwiin 

*  regem,'  or '  against  the  king,'  as  the  oase  here 
'  M,  but  '  tangentes,'  or  ^  touching*  t^e  kiu^. 

And  the  third,  that  here  is  the  king*s  warrant 
witnessing  the  offence,  and  command  for  im> 
prisoament»  and  in  that  of  9  Ed.  3,  only  the 
charge  of  a  subject  and  the  commitment  of  a 

*  Vide  11  Rich.  2,  c.  3,  pet.  3, 1  Hen.  4,  c. 
to,  1  £dw.  C,  c  12. 1  Mac  Pfu-L  1,  c.  a. 


subject.  To  all  three,  the  reply  it  easy.  For 
the  first,  it  is  plain,  that  the  justice  of  North 
Wales  shews  the  reason  of  the  imprisonment 
to  be,  because  Ru«sel  was  charged  by  A.  B.  to 
liave  conmiitted  *  sedition  touching  the  king,' 
as  every  one  that  is  returned  to  stand  conmit- 
ted  for  any  offence,  is  supposed  to  stand  so 
committed,  because  somebody  cfaai|;ed  him,  or 
accused  him,  or  can  testify  against  him ;  and 
that  is  here  more  particularly  expressed,  which 
in  every  return  is  supposed  to  be  understood  in 
the  general  words.  As,  suppose  the  retufn 
were,  that  such  a  one  stands  committed  for 
treason,  or  murder,  upon  the  accusation,  tes- 
timony, or  examination  of  A.  B.  taken  thus,  or 
thus :  would  the  court  bail  him  the  sooner  for 
that  addition  ?  And  in  returns,  it  was  never 
expected  that  there  should  be  ^ch  certainty  aa 
that  the  prisoner  might  plead  and  be  tried. 
Which  can  never  be  done  from  returns,  but 
only  by  appeals  or  indictments,  wherein  tlie  of^ 
fence  is  in  special  set  forih  by  time,  place,  and 
X  all  circumstances.  Or,  if  they  had,  in  this  cas» 
of  Russel,  expected  or  considered  such  a  cer- 
tainty, they  ought  not  to  have  let  him  into 
maiuprize,  or  bailed  him  ;  but  deariy  dismissed 
him.  For,  if  an  appeal,  which  is  no  accusation^ 
were  brought  against  a  man^  or  an  indictment 
put  in  *  de  diverais  murdris,'  or  <  de  murdro,' 
generally;  or, '  de  prod itione,' generally;  clearly, 
upon  such  an  appeal  or  indictment,  tlie  court 
would  not  put  the  pany  neither  to  answer,  nor 
so  much  as  to  tlie  trouble  of  bail  or  mainprizey  be- 
cause such  a  charge  that  way,  were  merely  void. 
For  in  appeals  and  indictments,  the  particular 
circumstance,  and  the  special  offence  must  al- 
ways be  set  forth,  or  else  they  are  void ;  but  ia 
returns,  the  general  cxpres^on  is  sufficient  for 
the  court  to  judge,  whether  the  oflence  be  sucb» 
as  that  the  prisoner  ought  to  be  bailed  9r  no,  as 
the  common  and  most  known  practice  is.  So 
that  the  first  objection  is  of  no  force.  For  the 
second,  it  is  certain  that  the  vords  '  taogentea 
'  regem,'  and  '  contra  regem,'  in  matter  of  of« 
fencet,  occurring  in  ouriaws,  are  taken  as  sy* 
ooninious.  As  in  25  Ed.  3,  Stat,  de  Clero,  c.  4. 
we  have  Treasons  or  Felonies,  '  toucbants  nu- 

*  ters  persons  que  Ic  roy  mesme  ou  son  royal 
'majestic,*  'touching  others  than  the  king;' 
which  is  the  same  with,  *  being  against  others 
'  than  the  king,'  or  '  besides  the  king  ;*  that  is« 
petit  Treasons  (which  are  both  Treasons  and 
Felonies)  ps  ic  appears  in  Stiunford,  L  9.  c  43« 
fol.  124.  b.    Ili^h-Treason  being  '  touching  the 

*  king,'  or  <  aguost  tlie  king,'  or  '  extending  to 
'  the  King ;'  which  is  tlie  same  in  23  Fxi.  3,  da 
proditionibus.  Where  the  sense  of  the  words 
appears  by  a  law  made  but  few  years  after  thia 
very  case  of  Russel.  So  in  We^tmio.  1 .  cb*  15,  * 
'  Treason  que  toucba  le  roy  mesroCp'  is  ex-* 
prcssly  for  *  Treason  s^aiost  the  king  ;'  that  is, 
Uisb-Treason.  And  Bracton,  fol.  119,  b.  §.  1), 
calls  tlie  counterfeiting  the  Great  Seal,  which  ia 
High-Treason  to  this  day,  *  Crimen  iaesa;  ma- 

'  jestatis,  quod  tangit  coronam  regis,*  or  '  Trea- 
'  son  against  the  king,'  And,  in  tliis  latter  age, 
we  see  ia  the  statute  of  14  £itf.  ^.  H,  tb«t 
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*  Treason  touching  the  person  of  the  tjneen/ 
and  '  Trenson  concerning  tire   person  of  the 

*  queen*  are.  both  as  the  same,  and  both  for 
"*  Treasons  agninsc  the  queen's  person.'    So  that 

*  tangentes  regem,'  and  *  contra  re<;em/  denote 
<he  self-same  thing  in  the  law,  and  for  thnt 
matter,  Russel's  case  and  this  return  are  of  the 
self-same  nature.  Now  for  the  third  objection 
concerning  the  king*s  warrant  and  command  in 
this  present  case,  which  is  not  iu  that  of  Rus- 
sel's,  bat  only  the  accusation,  or  charge,  and 
command  of  a  subject.  For  the  command 
■ingly  considered,  it  is  clearly  against  the  Pe- 
tition of  Right :  but  if  it  be  considered  here 
(as  ft  ought)  joined  with  the  cause  of  commit- 
tnent,  then  the  cause  is  only  cousiderable  by  it- 
self, as  expressed  by  the  warrant.  But  there 
19  no  book-case,  act  of  parliament,  or  other  tes- 
timony of  law  with  us,  that  in  this  kind  of  cod- 
sideraiion  maWes  any  difference  between  the 
expression  of  an  offence,  in  a  return  of  the 
kine's  warrant,  and  the  expression  of  it  in  a 
return  of  a  subject.  For  all  returns  of  this 
kind,  in  jddgment  of  law,  are  supposed  true  ; 
end  tlie  sole  point  examinable,  for  matter  of 
bail,  is  the  nature  of  the  offence;  unless  the 
commitment  were  by  one  that  might  not  com- 
mit, or  that  some  other  circumstance,  not  con- 
cerning the^  matters,  were  in  the  case.  And 
besides,  in  89  Hen.  8,  rot.  38.  Parker's  case,  et 
*]  Hen.  8,  rot. — the  king's  command  for  com- 
mitment for  murder,  and  other  offences  of  high 
nature,  hath  been  in  the  return,  where  the  pri- 
soner was  bailed.  Nor  will  there  remain  any 
cok>ur  of  testimony  to  maintain  this  last  objec- 
tion. 

And  as  against  this  case  of  Russel  (which  is 
•o  ^Uy  in  the  point)  these  objections  may  be 
made ;  so  a^nst  the  main,  the  conclusion,  it 
may  be  objected  out  of  those  old  authors, 
Bracton,  Glanville  and  Hengham ;  that  Brac- 
ton,  in  express  words,  makes  *  seditio  domini 

*  regis'  to  be  treason :  '  si  quis  aliquid  egerit* 
(saith  he,  fvl.  118.  b.)  '  ad  seditionem  domini 

*  regis,  vel  exercitus  sni,  vol  procurantibos  aux- 

*  ihum  et  consilium  pnebuerit  vel  consensum,' 
it  is  *  crimen  lassie  majestatis,'  to  be  punished 
wiih  death,  and  so  supposes  it  High-Treason. 
So  Glanville,  '  Si  quis  machinatus  fuerit,  vel 
<  aliquid  fec<^it,  in  mortem  regis,  vel  seditionem 

*  regni,  vel  exercitus;'  he  saith  it  is  likewise 
Treason.  And  Hengham  bringing  examples 
of  the  '  Plaeita  de  crimine  Icesas  majestatis,' 
adds,  *  ut  de  nece  vel  sedttiune  persons  do- 
«  mini  regis,  vel  re^i,  vel  exercitus.'  Where 
we  see,'*  seditio  regis,'  or  *  reeni,'  or  *  exerci- 

*  tos,'  is  supposed  Treason.  But  the  answers 
to  tlie  authority  of  these  old  authors  is  various. 
First,  However  they  were  all  three  (if  at  least 
that  of  Glanville  be  the  work  of  sir  Randal 
Glaiiville,  Chief-Justice  of  £ngland  under  II. 
2.)  learned  and  famous  Judges  hi  their  ages, 
yet  they  Uved  so  long  since,  and  the  rest  of  the 
fMirticuiars  of  which  they  write,  are  so  different 
(whether  we  observe  the  pleas  of  the  crown  in 
them,  or  the  pleas  between  party  and  party) 
ficom  tb«  practice  aad  estabtishcd  laws  of  the 


ensuing  ages,  that  their  authority  is  of  slight  or 
no  moment,  for  direction  in  judgment  of  tha 
law  at  this  day,  ttiough  it  £e  very  considerable 
in  examination  what  the  law  was  m  their  times : 
and  that  way  it-sometimes  is  used  as  an  orna- 
ment in  argument  only,  as  it  is  said  in  the  Com- 
mentaries of  tliem.  The  lirst  oi  ihem  di^i 
about  100  years  since  ;  the  second,  about  360 ; 
and  Hepghani  about  300  years  past.  Secondly, 
the  words  of  *  seditio  regis,*  or  *  regni,'  are  an 
obscure  expression,  and  hardly  so  intelligible 
as  that  we  ma^r  know  what  they  meant.  For 
what  can  *  sedition  of  the  king'  mean,  in  Eng- 
lish or  in  Latin,  as  they  express  it }  And  if  it 
be  taken  for  *  sedition  against  the  king'  (as  in- 
deed the  like  words  are  interpreted  in  Scottish, 
out  of  the  *  reviam  majestatero,'  by  Mr.  Skene) 
it  must  be  so  taken  against  all  grammar,  and 
usual  context  oi  words ;  for  no  mure  than  *■  tu- 
'  multus  regis,  rebellio  regis,  insurrectio  regis,' 
is  '  tumult  against  the  king/  or  *■  rebellion 
against  the  kin;;,' or  ^insurrection  agatni»t  the 
'  king/  is  '  seciiiio  regisV  in  force  of  laugungc, 
'  sedition  against  the  king.'  Thirdly,  Admit  u 
•be  rightly  taken  for  <  sedition  agairist  ilie  king/ 
in  tliose  old  Authors,  yet  the  statute  of  25  £ci. 
3,  *de  proditionibus/  so  settles  the  law  for 
treason,  that  whatsoever  was  treason  before 
thnt  acr,  and  is  not  comprised  within  that  act, 
is  no  treason  at  this  day,  unless  some  special 
act  of  parliament  have  ordained  it.  Fourthly^ 
The  constant  course  of  testimonies,  as  they  are 
before  shewed,  since  the  tf5th  of  £d.  3,  prove 
expressly,  that  only  *■  sedition  against  the  king* 
is  taken  for  a  less  offence,  and  mere  trespass. 
Fifthly,  iu  particular  ofitences,  we  see  Bracton 
{whose  autoority  is  the  chief  of  the  three,  whe- 
ther we  regard  the  expression,  or  the  quality *of 
the  writer)  differs  much  from  the  common  law 
ot  the  later  ages :  and  so  much,  that  he  is  di- 
rectly, in  some  things  of  great  momedt,  con* 
trary  to  the  clear  known  law,  both  of  the  pre* 
sent  and  of  ancient  times.  As  he  'allows  no 
killing  of  a  man  lo  be  murder,  but  whiat  is  done 
so  secretly,  that  it  is  not  known  who  doth  it. 
Bracton,  I.  3,  de  Corona,  fol.  134.  b.  &  13$. 
And  that  if  the  offender  be  taken,  'or>  if  the 
psrty  hurt  live  long  enough  to  discover  him 
that  hurt  him,  though  he  die  afterward,  it  ii 
(saiih  he)  no  murder.  Which  is  directly  con- 
trary to  the  law,  yet  altered  by  no  special  act 
of  parliament.  So,  '  Si  quis  alterios  virilia  ab« 
*  sciderit,  et  libidinis  causa,  vel  oommerai  cas* 
'  traverit,  sequitur'  (saith  he,  p.  144.  b.  §.  3.) 

<  pcena  aliqunndo  capitalis,  aliquando  perpe- 

<  tuum  exilium,  cum  omnium  bonorum  adenip- 
'  tione;'  whereas  there  is  no  such  thing  in  tue 
laws  oi  England.  But  indeed,  by  the  civil  law, 
'  qui  hominum  libidinis,  vel  promercii  caussi 
'  CHStraverit,  pcena  legis  Comehie  de  sicariis  pu- 
'  nitur;'  that  is,  is 'punishable  capitally,  ff.  ad 
leg.  Cornel,  de  sicariis,  1.  3.  §.  4  6r  1.  4.  §.  ult. 
^  hence,  doubtless,  Bracton,  (who  cites  often, 
to  other  purposes,  the  very  texts  and  words^ 
and  quotes  (lie  places  of  the  Digests,  and  the 
Code)  had  that  punishment  for  such  as  gelded 
men.    And  thence  also  had,  by  all  likehhood. 
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that  toucbiog  sedition.  For,  by  the  Civil  Iaw, 
all  scditioD,  public  raising  of  tuiuults,  gathering 
armed  m£U  without  public  authority,  and  what- 
boever  i^'but  with  us  as  a  coromoiion  or  riot,  is 
treason  (crimen  Isss  uiaje^tatis)  and  capital. 
To  which  purpose  there  be  divers  texts  iu  that 
law  fi'.  ad  leg.  JuUaiu  luajest.  L  1.  ^:  de  pceuis, 
f.  a8.  §.  5?.  dc  appeliatioiiibus,  1. 16.  C.  de  sedi- 
tiosisy  1.  1.  &  ^.  ^c.  which  doubtless  he  both 
read  and  often  followed  :  and  by  *  cnncitatores 
'  seditionis/  or  *  stirrers  up  of  sedition  /  by  that 
very  mime  were  condemned  as  capita]  traitors. 
But  thji»  was  never,  for  nught  appears,  hiw  in 
England ;  but  the  contrary  appears  plain  enough 
by  wliat  18  already  said.  Sixthly,  for  answer  to 
the  objections  out  of  Bracton  and  Gianville, 
if  their  authority  shall  be  taken  sufficient  to 
xnaint:|iu  sedition  to  be  treason :  then  will  it  be 
as  reasonable  to  prove,  that  in  such  a  case  bail 
'  also  should  be  taken.  For  Bracton  saith  ex- 
pressly of  tbat«  and  other  treasons,  that  be  joins 
with  It,  that  the  prisoner  ought  to  be  bailed, 
unlebs  an  accuser  be  present.  *  Si  quis,'  saith  be, 

*  de  hoc  crimine  defamatus  fuerit,  tunc  viden- 
<  dum  erat  utruni  apparent  accusator,  vel  non ; 
'  si  autem  nuUus  sippareat,  nisi  sohi  fania  quae 
^  tantum  apud  bonos  etgraves-oriaturrhic  salvo 

*  attachiabitur  per  saUos  et«ecuros  plegibs  vd  si 
'  plegiosuon  habuerit,  percarcerisinciusionem, 

*  donee  decriminessibi  icnposito  Veritas  inquira- 

*  tur.'AndGlanville saith expressly,that although 
an  accuser  be  present,  ^et  he  Js  to  be  bailed. '  £ti» 
'  amsl  aocusator  fuerit*  (saith  he)  '  accusatus 
'  dimittitur  per  plegios ;  aut  si  non  fuerit,  iu 
'  carcerem  dimittitur/  So  tha^  either  the  autho- 
rity of  these  old  authors  is  of  no  moment,  for 
the  reasons  before  shewed  ;  or  if  it  be  valuable, 
and  that  advantage  must  be  taken  from  them, 
.  it  is  ns  reasonable  tliat  their  other  opinion,  for 

the  bail,  be  as  well  accepted  and  allowed  of  in 
this  cuae.  But  there  remains,  perhaps,  one  ob- 
jection, out  of  tlMi  opinions  of  Tresilian  and 
Belknap,  the  two  Chief- Justices ;  and  of  n«>tt, 
Pulthorp,  and  Burgh,  justices  of  the  Common- 
Pleas,  and  Lockto«),  one  of  the  king's  seijeauts 
in  IX  Ricli.  2,  (Vide  21  Rich.  2,  c.  11,  see  tlio 
roll:)  Who  being,  among  other  things,  de- 
manded at  Nottingham  by  the  kiog,  and  charg- 
ed KQ  answer,  upon  tlteir  faith  and  legiance  to 
tlie  kifltf,  how  they  oi^liC  to  be  punished  that 
^id  interrupt  the  J^^iug,  so  that  he  mij^ht  not  ex- 
ercise those  \\\\ug%  that  pertaiueth  to  his  rega- 
lity and  prerogative :  (in  \>hicb  words,  perhaps, 
may  be  mcluded  all  kind  of  sedition  against 
any  jproceeding,  process,  or  ordinary  pommand 
of  tSe  king)  with  one  assent  ihcy  answered. 
That  they  ought  to  be  punished  as  traitors. 
And  if  tliat  were  law,  it  were  hard  to  lind  a  se- 
dition against  tlie  king,  bat  that  it  were  treason. 
For  all  his  proceedings,  process,  and  ordinary 
commands,  belong  to  lus  regaUty  and  preroga-. 
live,  and  every  sedition  against  him,  i^  a  kind  of 
interruption  of  the  exercise,  at  least,  of  those 
proceedings,  process,  and  ordinary  comumnds. 
It  is  true,  that  in  the  11  lUch.  2,  such  an 
answer,  among  divers  others  of  like  nature, 
were  given  by  those  judges,  and  that  serjeaot; 


and  they  put  ihir  aeals  alii»  lo  them.  But  it  it 
as  true,  that  for  these  very  answers  they  were 
accused  by  the  commons  in  parharocot,  the 
self-same  year,  where  tb^y  answered  upon  the 
accusation :  First,  That  the  answers  were  writ* 
ten  in  the  original  to  which  their  seals  were  put, 
otlierwiM;  than  their  meaning  was,  in  soa«e 
part.  Secondly,  1  hat  they  had  been  threatened 
to  make  no  citl>er  answer  thaa  what  might 
agree  witli  the  king*s  liking.  Thirdly,  That  their 
answers  proceeded  not  of  their  firee-will,  but  for 
fear  of  death ;  and  that  some  of  them  had  re- 
vealed as  much  to  the  earl  of  Kent,  desiring 
him  to  witness  asmuch  hereafter  if  time  served. 
Hot.  Pari.  11  Eich.  2,  u.  14.  and  vide  Stat.  11 
Rich.  S.  c.  3,  5,  &c.  Notwithstanding  all 
whicli,  at  the  instance  of  the  commons,  tbej 
were  judged  all  by  declaration  in  parliameot 
made  by  the  king  and  commons,  which  wu  ac- 
cording to  the  act  of  85  Edw.  3,  and  so  by  act 
of  parliament,  to  be  traitors,  aad  to  suffer  as  in 
case  of  treason ;  good  part  of  which  proceeding 
is  remembered  in  the  sututes  of  that  year,  but 
much  more  in  the  RoUs  of  that  parliament. 
And  although  in  the  parliament  of  21  Rich.  2, 
that  parliament,  and  m  particuhur,  this  proceed- 
ing against  the  judges,  were  w belly  annulled^ 
and  their  answers  adjudged  good  ;  as  appears 
in  thcf  printed  statutes  of  that  year,  21  Rich.  3, 
c.  12,yetiu  the  ist  of  Hen.  4,  it  was  declared 
by  parliament,  1  Hen.  4«  c.  3,  that  tins  pro- 
ceeding of  parliament  of  21  Rich.  2,  being 
caused  by  a  certain  number  only  of  the  mem* 
hers  of  parUament,  and  that  the  'Statutes, 
'judgments,  ordinances,  and  cstabli^hmentSy 
'  were  made,  ordained,  and  given  erroneously 
'  and  deceitfully,  in  great  di^r^n  and  final 
'  destructifm,  and  undoing  of  the  liege  people 
'  of  the  realm.'  Where  also  it  was  further  de- 
clared and  adjudged,  in  the  same  parliament, 
that  nil  the  parliament  of  21  Rich.  3,  and  all 
'  circum&tanrcs  and  dependents  thereupon  to 
'  be  of  no  force  or  value,  but  annulled.'  And 
besides,  that  '  the  parliament  of  the  1 1  Rich. 
'  2,'  wherein  those  Judges- were  condemned  as 
Traitors,  for  that  answer,  ond  all  the  rest  of  that 
kind,  should  '  be  firmly  holden  and  kept,  after 
'  the  purport  and  effect  of  the  same,  as  a  thing 
'  made  for  the  great  liouour  and  common  profit 
'  of  -  the  realm/  S'>  tliat  that  answer  of  the 
Judges,  ill  the  11  Rich.  2,  so  highly  condemned 
as  false  and  erroneous,  by  two  parliaments, 
both  which  have  to  this  day  continued  in  fircn 
stren^,  is  of  no  weii*ht  to  prove  that'  sedition 
'  against  the  king  is  1  reason.'  Nor  doth  anr 
tlung  eke  prove  it,  but  the  contrary  is  mam- 
festfcd  by  the  ai^guments  befuie  uiged.  And  by 
consequence,  it  is  only  trespass  against  the 
king,  and  punishable  by  fine  and  imprisennient, 
nnd  therefore  the  prisoner  returned  to  stand 
committed  *  fiir  stirring  it  up  against  the  kin^ 
ought  to  be  bailed. 

Some  days  after,  sir  Bab.  JiarM,  the  King's 
Attorney  Ueneral,  aigoed.  That  this  Return 
was  goo4»  and  tlmt  the  parties  ought  net  to  be 
bailed :  And  that  wiUiin  the  Retam  there  ap* 
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pean  good  cause  of  tL«r  coimnitmnity  and  of 
ctieir  defeaiaiof  also.  Tiie  case  »  great  in  ex- 
pccutioo  aod  cooacqueiice :  mud  coooenis  the 
Liberty  of  the  Suhject  on  tlie  one  parr,  whereof 
the  argument  is  plausible ;  and  on  the  other 
part,  it  conoernt  the  safety  and  sovereignty  of 
iiie  kingy  which  is  a  chinx  of  great  weight.  The 
ronoidemtirMi  of hotb  pertains  to  you  the  Judges, 
without  slighting  the  one,  or  too  much  elevating 
the  other.  The  ilecucn,  which  now  is  before 
you,  is  entire ;  hoc  I  wUl  Arst  consider  it  as  di- 
vided in  parts.  First,  the  first  Warrant,  which 
is  that  of  the  Lords  of  the  Privy  Council,  is  ge- 
neral, that  it  was  by  the  commnnd  of  the  lord 
the  king :  and  this  in  former  tioses  was  held  a 
a  very  good  return,  when  due  respect  and  reve- 
rence was  given  to  government;  hut,  tempera 
tnutoMlur,  And  this  Return  is  no  way  weak- 
ened by  any  latter  opinioti ;  for  notwithstand- 
ing that,  the  iir^t  commitment  of  a  man  may  be 
generah  for  if  upon  the  return,  the  true  cause 
i»hoald  he  revealed  to  the  gaoler,  by  this  means, 
faults  ahottld  be  published  and  divulged  before 
their  punishment,  and  so  the  complices  of  the 
fuct  will  escape,  and  it  is  not  fit  that  the  gaoler, 
whioh  is  but  a  ministerial  officer,  should  be  ac- 
<)uainted  wiih  the  secrets  of  the  cause.  But 
when  the  cause  is  returned  in  court,  mure  cer- 
tainty is  requisite;  for  then  (as  it  hath  been  ob- 
jected) something  ought  to  be  expressed  to 
which  the  party  may  answer,  and  upon  which 
the  court  may  ground  their  judgment.  And  to 
this  purpose,  the«Petition  of  Xight  hath  been 
much  insisted  upon ;  but  the  law  is  not  altered 
by  it»  but  remoms  &4  it  was  before.  Andthis 
%viU  appear  upon  the  view  of  all  the  parts  of  the 
Petition.  1.  The  occasion  of  the  Petition,  and 
the  grievance,  is  shewed  in  these  words :  *  Di- 
<  vers  of  your  subjects  have  been  of  late  impri- 
*  9oned,  without  any  cause  shewed,'  &c.  BiU 
iu  this  letum  there  is  ik  cause  shewed,  to  which 
the  parties  may -answer.  Then,  3.  The  prayer 
of  tlie  Petition  is.  That  no  Freeman,  tn  any  such 
m«inoer  as  before  is  mentioned,  be  imprisoned 
or  detaineil ;  thut  is,  such  manner  of  imprison- 
ment, tlie  ground  whereof  doth  not  appear. 
Then  the  Answer  of  tlie  king  to  the  Petition 
waa  in  suoHrv  words :  S  June  1628,  in  these 
words,  •  The  king  willeth,  that  right  be  done  ac- 
■  cording  to  the  laws  and  customs  of  the  realm, 
« &c.*  Which  auswer  gave  not  satisfaction. 
And  afterwards  his  Answer  was  in  a  parliament- 
ary phrase,  *  Soit  droit  fait  come  est  desire.' 
But  afterwards,  on  the  *i6i\i  of  June,  1628,  the 
king  expressed  his  intention  and  meaning  in  the 
said  Answer.  <'  it  must  be  conceived,  that  I 
have  gmiiled  no  new,  but  only  confirmed  the 
aadenc  Liberties  of  my  Subjects, .&C.''  A  Pe^ 
tition  in  parliament  is  not  a  law,  yet  it  is  for  the 
honour  and  dignity  of  the  king,  toobeen^e  and 
keep  it  fiiithfuUy;  but  it  is  the  doty  of  tbepeo- 
|»le  not  to  stretch  it  beyond  the  words  and  in- 
teotion  of  the  king.  And  no  other  constrt»ction 
can  bo  made  of  the  Petition,  than  to  take  it  as 
a  confirmation  of  the  antionthberties  and  rights 
of  tlie  aul^ects.  So  that  now  the  case  remains 
io  the  same  quahty  and  degrae,  at  it  was  before 


t|ia  Petition.  Therefore  we  will  now  consider, 
bow  the  law  was  taken  heibre  the  Petition ;  and 
for  the  discussing  thereof,  wto  will  examine  ilie 
second  part  of  the  lletani,  and  in*  it  two  things : 
i.  If  the  Return,  as  it  is  now  made^  shall  be 
intended  for  true.  S.  Admit  that  it  b  true,  if 
there  be  any  offence  contained  within  it,  whidi 
is  good  to  CMtain  the  prisoners.  For  the  1st  it 
is  dear,  Chat  the  cause  shall  he  intended  true 
which  is  returned,  tlioogh  in  tmch  it  be  false ; 
and  so  are  9  iL  6, 44,  and  P.  Corpnutum  eoum^ 
and  2  Coke's  Hep.  11.  p.  M,  Bagg's  case.  .  it 
seems  that  there  is  such  a  crime  contained  in 
this  return,  which  is  a  good  cause  for  detaining 
the  prisoners.  It  is  true,  that  it  was  confidently 
urged  in  parliament,  in  3  Car.  that  general  re^ 
turns,  that  were  committed  by  the  command  of 
the  lord  the  king,  are  not  good :  and  tliat  those 
arguments  remain  as  monuments  on  record,  in 
the  upper  house  of  parliament ;  but  I  will  not 
admit  them  for  law.  But  I  will  remember  what 
was  .the  opinion  of  fonner  times,  S3  H.  6,  52, 
by  Newton ;  a  man  committed  by  tlie  command 
of  the  king,  is  not  replevisable.  And  the  opi* 
nion  cannot  be  intended  of  a  replevin  made  bv 
the  sheriff,  because  the  principal  case  there  is 
upon  a  return  in  this  court.  33  Hen.  6,  98, 
Poyning's  case,  where  the  return  was.  That  he 
was  committed  by  the  lords  of  the  council,  and 
it  was  admitted  good.  It  is  true,  that  this  opi- 
nion is  grounded  upon  West.  1.  c.  15.  but  I  will 
not  insist  upon  it.  But  llie  constant  oninion 
hath  always  been,  that  a  man  committed  by  the 
command  of  the  king  is  not  bailable.  In  9  II. 
6,  44,  it  is  said.  That  if  one  be  taken  upon  the 
king*s  suit,  the  court  will  not  graota  tupersetkai^ 
The  contrary  opinion  is  grounded  upon  Magna 
Cbarta,  which  is  a  general  law,  and  literally  har)i 
no  sense  to  that  purpose  :  and  it  is  contrary  to 
the  usual  practice  in  criminal  causes,  in  whicti 
the  imprisonment  is  always  laafol  until  the 
trial,  although  it  be  made  by  a  justice  of  peace,  * 
or  constable.  And  that  a  man  committed  by 
the  command  of  the  king  or  privy  conncil,  is  not 
bailable,  he  cited  1  Jac.  sir  John  BroCket*s 
case;  8  Jac.  Thomas  Casar^s  case;  12  Jac. 
James  Demai5tres*s  case  ;  43  Eiiz.  Willinm 
Rinch's  case;  and  in  the  case  of  M.  36  Elix.  and 
4  and  5  Etiz.  R.  Thimelby's  <»se;  i|nd  said,  that 
there  are  innumerable  precedents  to  this  pur- 
pose. M.  81  and  22  £lis.  upon  the  return  of 
an  Habeas  Corpus  it  appears,  that  Michael 
I  Page  was  committed  by  tlie  command  of  the 
lord  the  king,  but  was  not  delivered;  and  after 
was  arraigned  in  this  court,  and  lost  his  hand. 
And  at  the  same  time  Slubbs  was  committed  by 
the  command  of  the  lord  the  king,  for  seditious 
words  and  'rumours,  and  he  lost  his  hand  also 
upon  the  same  trial.  M.  17  and  18  Bliz.  upon 
Habeas  Corpus  for  John  Loan,  it  was  returned, 
That  he  was  committed  for  divulging  sunrlry  se> 
ditious  writings,  and  he  was  remanded.  And  7 
H.  7,  roll  6.  Rug's  Case;  and  roll  13.  Chase% 
Case,  whei^  the  return  was.  That  they  were 
oommitfed  by  the  command  of  the  lord  the 
king,  and  they  were  not  delivered ;  end  this  was 
also  the  opimoo  in  this  couit,  M.  8  Car.  and 
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•fter  the  said  time  the  law  is  not  altered ;  and 
so,  I  iiope,  neither  are  jfour  opinions. 

But  to  consider  the  particular  cause  men- 
tioned in  the  return,  I  will  not  rely  upon  the 
iirst  part  of  the  words,  although  they,  be  of  great 
weight,  but  only  upon  the  last  words, — '  for 

*  stirring  up  of  Sedition  against  Us.'—- Bat  it 
liatb  been  objected,  that  Sedition  is  not  a  word 
known  ia  the  law :  But  I  marvel  that  the  sig- 
nification of  the  word  is  not  understood,  when 
it  is  joined  with  the  words — *■  against  Us ;' — 
this  pught  to  be  understood,  Sedition  against 
the  king,  in  his  politic  capacity.  Sedition  hath 
sondry  acceptations,  according  to  the  subject 
bandied,  as  it  appears  Coke's  4  Rep.  p.  13, 
lord  Oromweirs  Case,  which  hath  been  cited. 
If  it  be  spoken  of  a  man,  that  he  is  seditious, 
if  it  be  of  a  Company  in  London,  it  shall  be 
understood  sedition  in  the  company;  if  it  be 
spoken  of  a  Spldier,  it  shall  be  taken  for  mu- 
tmous.  Mr.  Littleton,  who  argued  this  case, 
very  well  said.  That  Tacitus  used  this  word, 
and  it  is  true;  and  be  says,  That  there  are 
two  manners  of  seditious,  *  Seditio  annata  et 

*  togata ;'  and  the  last  is  more  dangerous  than 
the  former.  But  couple  it  with  the  subsequent 
words  here,  '  a^nst  us,'  the  interpretation 
and  sense  thereof  is  easy,  and  '  loquendum  ut 
'  vulgus.'  Mr.  Littleton  shews  the  accepta- 
tion of  this  word  in  divers  places  of  Scripture, 
ai)d  I  will  not  rqject  them,  for  they  make  for 
me  ;  SO  Numb.  3,  the  Latin  is, — *  populi  versi 
'sunt  in  seditionem;* — and  it  is  Englished 
'  murmuring,'  but  clearly  it  was  high-treason 
against  the  governor,  and  God  himself.  26 
Numb.  9, '  in  seditione  Corah,'  it  is  manifest, 
that  that  was  a  great  insurrection.      19  Jud.  1, 

*  facta  est   ergo  seditio  in  Ephraim,'   *  The 

*  Epbraimites  rose  against  Jephtha ;'  and  he  at 
the  same  time  was  their  judge  and  governor, 
so  it  was  the  height  of  insnrrection.  It  is  true, 
that  in  15  Acts  2,  '  facta  >  est  seditio ;'  aad  in 
some  translations  it  is,  '  Orta  est  repugnantin 

*  non  parva,'  for  it  may  be  taken  m  several 
senses.  19  Acts  40,  the  town-clerk  there 
knew  not  bow  to  answer  for  '  this  day's  sedi- 
tion,' or  insurrection,  and  no  doubt  he  .was  in 

feat  peril,  for  it  was  a  great  insurrection ;  and 
wish  the  greater  ones  were  as  circumspect  as 
he  was.  S4  Acts  5,  '  TertuUus  accused  Paul 
'  of  sedition,'  and  doubtless  it  wa^  conceived  a 
great  offence,  if  you  consider  the  time  and  other 
oircumstauces,  for  (hey  were  heathens  and  Ro- 
mans. And  although  he  in  very  truth  taught 
the  gospel  of  God,  yet  he  was  taken  for  a  pes- 
tilent fellow,  and  as  a  persuader  to  shake  off 
government.  Bracton,  lib.  3,  de  Corona,  c.  9, 
ranks  sedition  amongst  the  crimes  Uta  majei- 
ta$4S,  But  it  hath  been  objected,  that  if  it  be 
a  capital  ofllence,  it  ought  to  be  felonv  or  trea- 
son. To  this  I  say,  that  it  cannot  be  felony, 
but  it  may  be  (reason,  for  any  thing  that  ap- 
pears. It  is  true,  that  by  the  statute  of  96  £. 
3^  treasons  are  declared,  and  nothiiig  shall  be 
called  treason,  which  is  not  eompriwd  within 
the  said  statute,  unless  it  be  declared  se  by  act 
of  parliaineot.    But  vtpaa  Indictment  of  trea- 


son, such  sedition  as  this  maj  be  given  in  evi- 
desice,  and  perhaps  will  prove  treason.  And 
the  return  is  not,  that  he  was  seditious^  whicli 
shews  t)nly  an  indibation;  but  that  he  stirred 
up  sedition^  which  may  be  treason,  if  the  evi- 
dence will  bear  it.  In  divers  acts  of  pkffiih- 
ment,  notice  is  taken  of  this  word  SedUio,  and 
it  is  always  coupled  with  insurrection  or  rebel- 
lion,  as  appears  by  the  statutes  of  5  R.  9,  c.  6. 
17  R.  9,  c.  8.  9  H.  5,^.  9.  8  H.  6,  c.  !4. 
3  6c  4  £/6,  c.  5.  9  R.  d,  c.  6.  1  &  9  PbU.  & 
Mar.  c:  9.  1  Eliz.  c.  7.  13  Elix.  c.  9.  25 
Ehz.  c.  9.  27  EIb.  c.  9,  and  55  Eliz.  c.  1,  sH 
which  vfere  cited  before ;  and  they  prove,  that 
Sedition  is  a  word  well  known  in  the  law,  and 
of  dangerous  consequence,  and  which  cannot 
be  expounded  in  sood  sense.  Wherefore,  as 
to  the  nature  of  the  ofience,  I  leave  it  to  tha 
court.  But  out  of  these  statutes  it  appears, 
that  there  is  a  narrow  difference  between  it  and 
Treason,  if  there  be. any  at  all. 

3diy,  As  to  the  Objectioos  which  have  been 
raadcj  I  wilt  give  a  short  answer  to  them. 

1.  It  was  objected.  That  every  imprison- 
ment is  either  for  custody,  or  punuhment ;  the 
last  is  always  after  the  Judgment  given  for  the 
ofience ;  and  if  it  be  but  for  custody,  the  party 
upon  tender  of  sufficient  mainpemers  is  baila- 
ble. I  confess,  that  this  difference  is  true,  but 
not  in  all  respecU ;  for  I  deny,  that  a  man  is 
alway^bailable,  when  imprisonment  is  imposed 
upon  mn  for  custody  t  For  imprisonment  is 
fur  two  intents ;  the  one  is,  that  the  party 
which  had  offended,  should  not  avoid  the  judg- 
ment of  law;  the  second  is,  that  he  shall  not 
do  harm  in  the  interim  during;  his  trial ;  and 
the  law  is  careful  in  this  BAmt.  But  it  hath 
been  said^  That  although  the  party  be  bailed 
yet  he  is  imprisoned.  I  deny  that,  for  so  is  1 
U.  4, 6.  If  the  pnarty  come  not  at  the  day,  the 
bail  shall  be  imprisoneil^  but  yet  the  bail  shall 
not  suffer  the  same  punishment  which  ought  to 
have  been  inflicted  upon  the  party ;  as  if  it 
were  fur  treason,  the  bail  shall  not  answer  for 
tlie  fault,  but  only  for  the  body.  Serjeant 
Berkley  did  well  call  a  seditious  man,  an  In- 
cendiary to  the  government,  and,  as  cmnmune 
incendium,  is  to  be  restrained  of  his  Kb^y. 
And  he  put  99  £.  4,  and  99  Ass.  56,  that  a 
madman  may  be  restrained,  to  prevent  the 
hurt  he  would  otherwise  do  himself  and  others. 
A  seditious  man  is  as  a  madman,  in  the  public 
state  of  the  Commonwealth,  and  therefore 
ou^ht  to  be  restraine^.  And  it  appears  by  the 
wnt  '  De  Leproso  aroovendo,'  that  a  leper  is 
to  be  removed,  and,  in  a  maimer,  imprisoned^ 
for  the  contagion  of  die  disease ;  and  this,  is  for 
the  safeguard  of  others,  lest  his  leprosy  infoct 
others.  The  application  is  easy,  and  by  the 
Statute  of  1  Jac.  c.  33,  is  restrained  to  keep 
within  doors ;  and  if  he  go  abroad,  any  man 
may  justify  the  killing  of  him.  The  infection 
of  Sedipon  is  as  dangerous  as  any  of  these  dis- 
eases, therefore'  it  is  not  safe  to  let  seditious 
men  to  bail,  or  at  liberty ;  and  in  dangerous 
cases,  the  wisest  way  is  to  make  all  safe.  In 
all  cu»  of  this  natwe,  oiQch  is  left  to  the  dis- 
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cretion  of  the  couru  The  Case  of  M.  9  £.  3, 
roil.  39  liussell,  hath  been  objected,  to  be  in 
the  point;  I  have  viewed  the  record  of  that 
case,  audaltbouj^h  it  be  verbally,  yet  it  is  not 
materially  to  this  purpose :  for  tiie  commit- 
nent  was  by  a  Justice  of  North  Wales,  upon 
the  accusation  of  an  accuser;  and  it  was  with- 
in a  short  time  afler  the  statute  of  5  £.  3,  by, 
which  it  was  ordained,  That  none  should  be 
imprisoned  upon  the  accusation  >  of  one  ac- 
cuser :  but  here  the  detainment  is  by  tlie  king 
himself,  far  stirring  up  of  sedition.  ^  And  there 
the  return  was,  That  he  was  accused  of  sedi- 
tions  and  indecencies,  where  the  letter  word  • 
doth  quaUfy  the  former.  And  there  issued  a 
Writ  of  good  behaviour,  (as  the  use  was)  to  en- 
«)iiire  of  the  truth  of  the  offence ;  and  it  was 
tound,  tliat  there  wa^.no  such  offence:  and 
then  opon  the  same  return  again  he  was  set  at 
liberty ;  so  that  the  case  there  was  special,  and 
the  manner  of  proceedings  special.  And  I  de- 
sire that  one  thing  may  be.observed,  that  Rus- 
sell came  in  here  upon  the  Habeas  Corpus,  20 
Sept.  but  was  not  delivered  until  Hillary  Term 
Jvllowing.  And  for  98  H.  6,  the  duke  of  Suf- 
folk's Cose,  which  was  objected,  thac  the  ge- 
neral accusation  of  divers  treasons  was  not  le- 
gal. That  is  true,  because  it  was  in  parlia- 
ment, and  in  the  nature  of  an  accusation;  and 
being  in  a  court  of  justice,  it  had  been  unjust 
to  conden^  a  roan  before  his  trial ;  and  yet 
tliis  court,  upon  probability  of  a  fault,  does  oft- 
times  restrain  a  nian  before  conviction.  But 
it  hath  been  objected  in  this  case,  They  have 
been  a  long  time  imprisoned,  and  no  proceed* 
logs  against  them.  It  it  well  known,  there 
hsfe  been  some  proceedings  against  them,  and 
tbey  declined  them  r  and  also  more  titan  three 
months  is  requisite  for  the  preparation  of  such 
proceedings,  and  the  kint;;  intends  to  proceed 
against  them  in  convenient  time.  And  some 
tliat  were  offenders  in  the  same  kind  are  al- 
ready delivered,  to  wit,  Mr.-Coriton  and  sir 
Peter  liaymau.  Therefore,  if  any  injury  be 
done  to  the  Prisoners,  they  tijemselves  are  the 
eause  of  it,  for  not  submitting  themselves  to 
the  king.  And  for  tlie  instance  which  Mr.  Lit- 
tleton used  of  the  Judges  in  11  R.  2,  although 
they  suffered  for  tlieir  opinions  given  to  the 
kiog,  I  desire,  that  the  time  when  their  opinion 
was  delivered,  may  be  considered,  to  wit,  in 
the  time  of  R.  9,  and  the  time  when  they  suf- 
iered,  to  wit,  in  the  time  of  H.  4.  And  it  was 
the  saying  of  a  noble  gentleman,  the  lord  £ger^ 
ton.  That  fidknap  si^i^ed  rather  by  the  po^ 
tency  of  hi»  enemies',  than  the  creatness  of  his 
offence :  and  yet  it  is  to  be  confessed,  that  they 
might  have  given  better  counsel;  but  there 
was  no  time  to  dispute  of  tlie  justness  of  tlieir 
counsel,  when  the  sword  was  in  tbe  hands  of 
the  conqueror. 

What  bath  been  relied  upon  is  the  Resolu- 
tion of  aU  the  Justices  of  JSngland  is\  34  £li2. 
which  Resolution  is  now  registered  in  the  upper 
house  of  parliament)  at  the  request  of  the  com- 
mons, in  iertio  CaroU  regit ;  but  I  leave  it  to 
you,  as  thiU  Resolution  shall  sway  your  judg^ 


ments.  The  said  Resolution  is.  That  the 
cause  ought  to  be  ccr.titied  in  the  generality,  or- 
specialty ;  and  here  the  general  cause  is  certi- 
fied at  least,  if  the  special  he  not  so  :  and  upon 
tlie* whole  matter  the  bailment  of  these  priso- 
ners is  left  to  your  discretion;  imd  I  have 
shewed  to  you  the  discretion  of  your  predeces- 
sors. Ana  if  any  danger  appear  to  you  in 
their  bailment,  I  am  confident  that  ye  aill  not 
bail  them,  if  any  danger  may  ensue ;  but  first 
ye  are  to  consult  with  the  king,  and  he  will 
shew  yuu  where  the  danger  rests.  Therefore 
upon  ttie  whole  matter  I  prey,  that  they  be  re- 
manded. 

When  the  Court  was  ready  to  have  delivered 
their  Opinions  in  this  great  business,  the  Pri- 
soners were  not  brought  to  the  bar,  according 
to  the  rule  of  the  court.  Therefore  proclama- 
tion was  made  for  the  Keepers  of  the  several 
prisons  to  bring  in  their  Prisoners ;  but  none  of 
rhcm  appeared,  except  the  'Marshal  of  the 
KingVHench,  i«ho  informed  the  Conrt,  that 
Mr.  Stroud,  who  was  in  his  custody,  was  re- 
moved yesterday,  and  put  in  the  Tower  of  Lon* 
don  by  tbe  king^s  own  warrant:  and  so  it  was 
done  with  the  other  prisoners ;  for  each  of  them 
was  remo^'ed  out  of  his  prison  in  which  he  was 
before.  But  notwithstanding,  it  was  prayed 
by  the  counsel  for  the  prisoners,  that  the  Court 
would  deliver  their  Opinion  as  to  the  matter  in 
law :  but  Uie  Court  refused  to  do  that,  because 
it  was  to  no  purpose ;  for  the  Prisoners  being 
absent,  tbey  could  not  be  bailed,  delivered,  or 
remanded. 

The  evening  before,  there  eame  a  letter  to 
the  Judges  of  tliis  court  from  the  King  himself, 
informing  the  codrt  with  the  Reasons^  where- 
fore the  Prisoners  were  not  suffered  to  come  at 
the  day  appointed  for  the  Resolution  of  the 
Judges. 

To  our  trusty  and  welf-beh>ved,  our  Chief- 
Justice,  and  the  rest  of  our  Justices  of  our 
Bench. 

"  C,  JJ,  Trusty  and  well-beloved,  we  greet 
you  well.  Wherea?  by  our  special  command- 
ment we  have  lately  removed  sir  Miles  Hobart, 
Walter  Long,  and  William  Stroud,  from  the  se- 
veral prisons  where  they  were  formerly  com- 
mitted, and  have  now  sent  them  to  our  Tower 
of  London ;  understanding  there  are  various 
constructions  made  thereof^  according  to  the 
several  apprehensions  of  those  who  discourse  of 
it,  as  if  we  hdd  done  it  to  decline  the  course  of 
justice ;  we  have  therefore  thought  fit  to  let 
you  know  the  true  reason  and  occasion  there- 
of; as  also,  why  w^  commanded  those  and  the 
other  Prisoners  should  not  come  before  you  tlie 
last  day.  We  (having  heard  how  most  of  them 
awhile  since  did  carry  themselves  insolently 
and  unmannerly  both  towards  ns  and  your 
lordships)- were  and  are  very  sensible  thereof; 
and  though  we  hear  youcselves  gave  them  some 
admonition  for  that  miscarriage,  yet  we  could 
not  but  resent  our  honour,  and  the  honour  of 
so  great  a  court  of  justice,  so  fiir,  as  to  let  the 
world  know  how  much  we  dislike  the  same : 
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and  having  understood  that  ^oor  lordships,  and 
the  rei»t  of  our  Judges  and  Barons  of  our  Courts 
of  Common  Pleas  and  Exchequer,  fthose  ad- 
vices  and  judgments  we  have  desired  in  this 
great  business,  so  much  concerning  our  govern- 
nuent,  have  not  yet  resolved  the  main  question; 
we  did  not  chink  the  presence  of  those  Prisoners 
necessary;  and  until  we  should  find  choir  temper 
and  discrtttons  to  be  such  as  may  deserve  it, 
we  were  not  willing  to  afford  tliem  favour. 
Nevertheless,  the  respect  we  bear  to  che  pro- 
ceedings of  that  Court,  hath  caused  us  to  give 
way,  dtat  Seldefk  and  Valentine  should  attend 
you  to-mbrruw,-  tliey  being  sufficient  to  appear 
before  you,  since  you  cannot  as  yet  give  any 
resolute  Opinion  iu  the  main  point  in  question. 
Given  under  our  signet,  at  our  manor  at  Green-r 
wich,  this  24tli  June,  in  che  fifth  year  of  our 
reigp." 

Within  three  boors  after  the  receipt  of  diose 
Letters,  otiier  letters  were- brought  unto  the 
said  Judges,  as  fblioweth  : 

To  our  tnisty  and  well-beloved,  our  Chief- 
Justice,  and  the  re»t  of  our  Justices  of  our 
Bench. 

<*  C.  H.  Trusty  and  well-beloved.  We  greet 
you  well.  Whereas  by  our  letters  of  this  day*s 
date,  we  gave  you  to  understand  our  pleasure. 
That  of  those  prisoners  which,  by  our  com- 
nandinenr,  are  kept  in  our  Tower  of  London, 
Selden  and  Valentine  should  be  brought  to- 
morroi^  before-  you ;  now,  upon  more,  mature 
deliberation,  we  have  resolved.  That  all  of  tliem 
shall  receive  tl;e-  same  treatment,  and  that 
none  shall  come  before  you,  until  we  hare 
cmuse  given  us  ro  believe  tliey  will  make  a  bet- 
ter demonstration  of  their  modesty  and  civility, 
both  towards  us  and  your  Iordshi(>s,  titan  at 
their  last  appearance  they  did.  Given-  uuder 
our  signet,  at  Greenwich,  this  S4th  day  of  June, 
in  the  fifth  year  of  our  reign/' 

Sp  the  Court  this  Term  delivered  no  opinion, 
and  the  imprisoned  Gentlemen  continued  in  re- 
straint all  the  long  Tacation. 

Towards  the  l^ter  end  of  this  vacation,  all 
the  Justices  of  the  King's-Bencb  being  then  in 
the  country,  received  every  one  of  them  a  let- 
ter to  be  at  Serjcant't-inn  upon  Michaelmas- 
day.  Tliese  Letters  were  ftom  the  Council- 
Table  ;  and  the  cause  expressed  in  them  was, 
<  That  his  majesty  had  present  and  urgent  oc- 
'  casion  to  use  their  service.'  The  Judges  cwne 
up  accordingly  on  Tuesday,  being  Miciiacinias- 
day.  The  next  morning  about  foor  o'clock, 
letters  were  broucht  to  the  Chief-Justice  from 
Mr.  Tmmbal,  Clerk  of  the  Council  then  at^ 
tending,  that  he  and  judge  Whitelocke,  one  of 
the  Judges  of  that  court,  should  attend  the  kmg 
that  morning  so  »ion  as  conveniently  they 
could;  which  the  Chief-Justice  and  that  Judge 
did  at  Hampton  chat  morning ;  where  llie  king 
taking  them  apart  from  the  Council,  lell  upon 
the  business  of  the  Gentlemen  in  the  Toiver,  and 
was  contented  (hey  should  be  bailed,  notwith- 
stuiding  their  obstinacyy  in  that  they  woukl  not 


give  the  king  a  Pletition,  exprefising,  *  Thnt  they 
'  were  sorry  he  was  oflended  with  ihcni.'  He 
shewed  his  purpose  to  proceed  ngiimst  them  by 
the  Comown  Law  in  the  King V Bench,  and  to 
leave  his  proceeding  in  the  Star-Ctiambor.  Di- 
vers other  matters  he  proposed  to  the  said 
Judges  by  way  of  Advice/  and  seemed  well 
contentecl  with  whnt  tliev  answered,  tbongh  it 
was  not  to  his  mind ;  which  wns,  That  tlie  of- 
fences were  not  capital,  and  that  by  the  law 
the  prisoners  ought  to  be  bailed,  givin*^  security 
for  tlicir  good  behaviour.  WhefeujKin  the  king 
told  them,  '  That  he  would  never  be  offended 
*  with  his  Judges,  so  tljey  dealt  plainly  with 
'  him,  and  did  not  answer  him  by  Oracles  and 
<  Riddles.'f 

The  first  day  of  Midiaelmas  Term  it  wa^ 
moved  by  Mr.  Maton,  to  have  the  Resolution 
of  the  Judges;  and  the  court  with  one  voice 


*  Mr.  Whitelocke  in  his  Memorials,  p.  13, 
sajs,  ^'^Myfiither  did  often  and  highly  com- 
plain a^tnst  this  way  of  sending  to  the*  Judges 
for  their  Opinions  beforehand ;  and  said.  That 
if  bishop  Laud  went  on  in  his  way,  he  would 
kindle  a  flame  in  the  nation.''- 

t  Mr.  Whitelocke,  in  his.  Memorials  4>f 
the  English  Affairs,  page  14,  says,  **  The 
Judges  were  somewhat  perplexed  about  the 
Hal^as  Corpus  for  the  Parliament-nen,  and 
wrote  an  humble  and  stout  Letter  to  the  king, 
<  That  by  their  oaths  they  were  to  bail  the 
'  Prisoners ;  but  thought  fir,  before  they  did  it, 
'  or  published  their  Opinions  therein,  to  inform 

*  his  majesty  thereof,  and  humbly  to  advise 
'  him  (as  had  been  done  bf  his  noble  proge- 
'  nitors  in  like  case)  to  send  a  direction  to  his 
'  Justices  of  his  bench,  to  bail  the  prisoners/ 
But  the  Lord  Keeper  would  not  acxnowledge 
to  my  father,  who  was  sent  to  hisn  firom  the 
rest  of  his  brethren  about  this  business,  that  ha 
had  sliewed  the  Judges  Letter  to  the  king,  but 
dissembled  che  matter,  and  told  him,  timt  he 
and  his  brethren  must  attend  the  king  at 
Greenwich,  at  a  day  appointed  by  him. — ^Ac- 
cordingly the  Jud^  attended  the  king,  who 
was  not  pleased  with  tlieir  determination,  J>ut 
commanded  them  not  to  deliver  any  Opinion 
in  thb  cose  without  consulting  with  the  rest  of 
the  Judges;  who  delayed  the  business,  and 
would  hear  Amments  in  the  case  as  well  as 
the  Judges  of  the  King's-Bench  had  done;  and 
so  the  buMness  was  put  off  to  the  end  of  the 
Term.  Then  the  Court  of  King's-Bench  being 
ready  to  deliver  their  Opinions,  the  Prisoners 
were  removed  to  other  prisons,  aild  a  Letter 
came  to  the  Judges  from  the  king,  *  That  this 
'  was  done  because  of  their  insolent  carriage 

*  at  the  bar/  And  so  they  did  not  appear.*— 
The  Judges  of  the  King's-Bench  were  sent  for 
by  the  Ix)rd-Keeper  to  be  in  London  on  Mi« 
chaelmas-day;  tlie  chtef-justice  Hyde,  and  my 
father,  were  sent  for  to  the  king  at  Hamplon- 
Court,  who  advised  with  them  about  the  in>- 
prisoned  Pariiament^fnep ;  and  both  tbesa 
Judges  did  what  good  oiiiceff  they  could,  to 
brinf^oB  the  king  to  heal  these  brescbst*" 
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said,  That  they  are  dow  content  thnt  they  > 
nhould  be  bailed,  but  that  ihey  ou>;bt  to  fiiul  ; 
surctin  ako  (qt  the  good   behaviour.    And  ! 
justice  ^ones  said,  That  so  it  was  done  in  Hie 
Ca^  which  had  been  often  reoicmbered  to 
another  purpose,  to  wit,    UusseFs  Case,  in 
9  E.  3.    To  which  Mr.  Selden  answered  (with 
Mrhoin   all  the  otlier  Prisoners  agreed  in  opi- 
nion), That  they  have  their  sureties  ready  for 
ehe  bail,  oat  not  for  the  good  behaviour;  and 
desire,  tliat  the  bail  nigbt  first  .be  accepted, 
and  that  they  be  not  urged  to  the  other;  and 
that  Tor  these  reasons: 

1.  The  case  here  hath  long  depended  in 
court,  and  tbey  have  been  imprisoned  fur  these 
thirty  weeis,  and  it  had  been  oftentines* ar- 
gued on  the  one  side  and  the  other ;  and  those 
chat  argued  for. the  kinc,  always  demanded, 
tiiat  %to  should  be  remanoed ;  and  those  which 
ar^if  d  on  our  side,  desired  that  we  mieht  be 
bailed  or  discharged ;  but  it  was  never  the  de- 
sire of  the  one  side  or  the  other,  that  we  should 
be  bound  to  the  good  beliaviour.  And  in  the 
last  Term  four  several  days  were  appointed  for 
the  Resolution  ef  the  eourt,  and  the  sole  point 
in  question  wns,  If  bailable  or  not?  Therefore 
he  now  desires,  that  the  matter  of  Bail  and  of 
good  Behaviour  may  be  severed,  and  not  con- 
loonded.* 

*2.  Because  tlie  finding  of  Sureties  of  good 
behaviour  is  seldom  ui^ged  upon  fietums  of 
Felonies  or  Treasons.  And  it  is  but  an  im- 
plication upon  the  return,  that  we  are  culpable 
^f  those  matters  which  are  objected. 

3.  We  demand  to  be  bailed*  in  point  of 
Right;  and  if  it  be  not  grantable  of  risht,  we 
do  not  demand  it :  but.  the  finding  of  Sureties 
for  the  good  behaviour,  is  a  point  of  discretion 
merely ;  and  we  cannot  assent  to  it  without  great 
.  offence  to  the  parliament,  where  tjiese  mktters 
which  are  surmised  by  return  were  acted ;  and 
by  the  statute  of  4  H.  8,  all  punishments  of 
•nch  nature  are  made  void,  and  of  none  effect. 
Therefore,  &c 

Court.  Hie  Heturn  doth  not  make  mention  < 
of  any  thing  done  in  -parliament,  and  we  can* 
not  in  a  jf^icial  way  take  notice  that  these 
things  were  done  in  parliament.  And  by  WhUe- 
ioc/u,  the  surety  of  good  behaviour,  is  a  pre- 
venting medicine  of  the  damage  that  may  fall 
oat  to  tlie  conimonwealtli;  and  it  is  an  act  of 
government  and  jnrisdictioo,  and  not  of  law. 
And  by  Croke^  it  is  no  inconvenience  to  the 
Prisoners ;  fur  the  same  bail  sofficeth,  and  all 
shall  be  written  upon  one  piece  of  parchment. 
And  Heath,  Attorney-General,  said,  That  by 
the  command  of  the  king,  be  had  an  Jnformn« 
tioa  ready  in  his  hand  to  deliver  in  the  court 
against  them. 

BWe,  Chief-Justice.  If  now  yon  refuse  »o 
find  Sureties  for  the  good  behaviour,  and  be 
for  that  cause  remanded,  perhaps  we  afier- 
wanb  will  not  grant  a  Hubens  Corpus  for  yon, 
ioasranch  as  we  are  made  acquaiated  with  the 
danse  of  your  imprisonment. 

Askleyf  the  Kingfs  Serjeant,  offered  his  own 
bail  for  Mr.  HolHs^  Ode  of  the  prisoners,  who 

vou  ni. 


had  married  his  daughter  and  heir,  but  the 
court  refused  it ;  for  it  is  contrary  to  the  course 
of  the  court,  unless  the  Prisoner  himself  will 
become  bound  also.*  « 

And  Mr.  Long,  that  had  found  sureties  in 
the  Chief- Justice's  Chamber,  for  the  good  be- 
haviour, refused  to  continue  Ids  sureties  any 
longer,  inasmuch  as  they  were  bound  in  a  great 
sum  of  !^,000/.  ond  tlie  good  behaviour  was  a 
ticklish  point.  Therefore  he  was  committed  to 
the  custody  of  the  Marshal,  and  all  the  other 
Prisoners  were  remanded  to  prison,  because 
they  would  not  find  sureties  ror  tlie  good  be* 
baviouV. 

Mich.  6  Car.  B.R. 

John  Selden  was  comiflitted  to  the  Marshal-  - 
sea  of  the  KingVBcncb,'  for  not  putting  in 
Sureties  for  his  good  behaviour.  ..There  were 
with  him  in  the  same  prison,  Ilobart,  Stroud, 
and  Valentine.  In  the  end  of  Trinity  Term, 
6  Car.  the  sickness  increasing  in  Southwark, 
the  three  last  named  made  suit  unto  the  Judges 
of  the  KingVBench,'  to  be  delivered  over  to 
the  Gatehouse  in  Westminster,  to  avoid  the 
danger.  The  Juilges  thoiight  it  charity,  and 
by  writ  to  the  marshal  of^the  King's  Bench^. 
commanded  him  to  deliver  them  to  the  Keeper 
of  the  Gatehouse,  and  sent  him  a  writ  to  re- 
ceive them.  Mr.  Selden  never  sept  unco  tliem 
whilst  they  were  in  town,  but  %then  they  .were 
ail  gone,  made  suit  to  the  Lord-Treasurer  t6 
move  the  king,  that,,  to  avoid  this  danger,  he 
might  be  removed  to  the  Gatehouse;  which 
he  did,  and  sent  a  warrant  under  his  hand  to 
the  marshal,  signifying  his  majesty's  pleasure 
to  remove  him  to  the  Gatehouse  :  accordingly 
he  was  removed.  Tliereopon,  when  the  Judges 
came  to  town  in  Michaelmas  Term,  they  called 
Hie  Marshal  to  account  for  l^Is  Prisoner,  Mr. 
Selden;  and  he  presenting  unto  ibem  the  Lord 


*  ".This  motion  of  discliarging  proceeded 
from  the  king  himself  who  bad  conferred  with 
the  Judges,  aud  had  declared  his  content  the 
Prisoners  should  be  bailed,  notwitlistauding 
their  obstinacy,  that  they  would  not  so  much 
as  present  a  Petition  to  him  to  express,  that 
'  they  were  sorry  be  was  offended  witli  them.* 
But  tlie  Prisoners  begaii  now  to  value  them- 
selves upon  their  suffering,  and  had  so  much 
countenance  from  several  of  iheir  late  fellow- 
members,  that  they  would  not  now  accept  of  a 
deliverance,  but  unanimously  refused  to  find 
sureties  for  their  behaviour:  nay,  Mr.  Mollis 
was  so  industrious  to  be  continued  in  custody, 
that  when  offered  his  own  bail,  he, would  not 
yield  to  the  c«>arse  of  the  Court,  to  be  himself 
bound  "with  him.  And  eveu  Mr.  Long,  who 
had  actually  foond  sureties  in  the  Chief  Jus- 
tices Chemoer,  declared  in  court,  that  his  sure- 
ties should  ao  longer  continue.  Sucki  ^  merit 
did  they  now  place  uucoufioemeut,  as  to  labour 
against  their  own  liberty;  and  by  such  glorying 
in  persecution  to  raise  a  populaiity  to  them- 
selves, and  cast  ao  odium  oa  th^  king."  9  K«tt« 
net,  p.  49^ 
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Treasurer's  Warrant  ly  il»e  king's  dirertion, 
the  Jurfpes  told  liim  it  would  not  serve,  for  l»e 
could  not  be  removed  but  by  writ;  and  upon 
bis  majesty's  pleasure  signified,  it  might  so  have 
been  done.  And  although  the  Judges  were 
out  of  town,  vet  tiie  Clerk  of  Che  Crown  would 
kave  made  tne  writ  upon  so  good  a  wammt, 
and  it  might  have  been  subscribed  by  the 
Judges  at  tncir  return.  And  to  avoid  the  like 
error  hereafter,  the  court  sent  justice  Whiie- 
locke  to  the  Lord  Treasurer,  to  let  him  know, 
that  Mr.  Selden  ne^-er  looked  after  any  of  the 
Court,  but  souEf;iit  a  new  and  irregular  way  to 
be  removed  without  them.  Tlie  Lord  Trea- 
surer made  a  very  honourable  answer,  That  he 
would  not  move  the  king  for  Mr.  Sefden  to  be 
removed  by  this  means,  until  he  sent  him  word, 
on  his  credit,  that  it  wns  a  legal  way ;  and  told 
that  Judge,  that  Mr.  Selden  was  at  the  Judges 
dispose,  to  remove  back  when  they  would,  for 
it  was  not  tlie  king's  meaning  to  do  any  thing 
ronirary  to  the  order  of  tlie  court,  or  their 
tbrmnl  proceedings:  so  Writs  were  sent  this 
Michaelmas  Term  to  remove  the  four  Prisoners 
back  again  to  the  Marshalsea. 

The  Casb  op  Sik  Miles  Hob^iet,  and  Wil- 
liam Strovd,  Esq. 

On  the  23rd  of  January,  the  Attorney-Ge- 
neral exhibited  two  several  Informations,  the 
one  against  Wm.  Stroud,  eso,  the  other  against, 
sir  Allies  Hobart,  knt.  Ttie  charge  against 
both  of  them  therein,  wns  fur  several  escapes 
eut  of  the  prison  of  the  Gatehouse :  they  both 
pleaded,  Not  Guilty.  And  their  cases  appeared 
to  he  as  fiiUoweth :  The  said  William  Stroud, 
and  sir  Miles  Hobart,  were  by  the  king's  tx>m- 
mand  committed  to  prison,  hir  misdemeanors 
fdleged  against  tlieni,  in  their  carriage  In  the 
House  of  Commons  at  the  last  parliament. 
Afterwards  in  Trinity  Term,  anno  T6  Caroli, 
IfOth  of  them  being  by  order  of  this  court,  and 
by  a  warrant  from  the  Attorney-General,  to  be 
removed  unto  the  Gatehouse ;  the  wardeo  of 
the  Marshalsea,  where  they  were  before  im- 
prisoned, sent  the  said  Struud  to  the  keeper  of 
the  Gatehouse,  who  receivcni  him  into  bis  house 
lately  built,  and  adjoiniitg  (0  the  prison  of  the 
Gatehouse,  but  being  no  part  thereof.  After 
which  receipt,  the  same  night,  he  licensed  the 
said  Stroud-  to  go  with  his  keeper  unto  his 
chamber  in  GrayVinn,  and  there  to  reside. 
Sir  Miles  llobarjt  was  also  by  the  sard  warden 
of  the  Marshalsen,  delivered  to  the  keeper  of 
^  Gatehouse,  but  being  sick,  and  abiding  at 
his  chamber  in  Fleet-street,  he  could  not  be 
removed  to  Xhe  prison  of  the  Gatehouse,  -but 
there  coNtinued  with  his  keeper  ^Iso.  After- 
wards tlie  Sickness  increasing  in  London,  they 
(with  the  licence  of  the  keeper  of  tlie  Gate- 
house, as  it  was .  proved)  retired  with  their 
under  keepers  to  their  several  houses  in  the 
country  fur  the  space  of  six  weeks,  until  Mi- 
chaelmas Term  then  next  following,  when  by 
directionof  the  said  keeper  Uiey  returned. to  his 
kottse ;  but  in  all  that  space  it  couM  not  be 
proved,  that  they  were  in  any  part  of  the  old 


prison  of  tlie  Catehonse,  butm  the  new  build- 
ing tliereto-  a«ij(jinini; ;  unless  when  ibej  once 
wi'hdrew  theni>elves  to  a  close-stool,  which  wa» 
placed. near  to  the  parlour,  and  was  part  of  the 
old  prison  of  the  Gatehouse.  This  Evidence 
was  given  to  both  tlie  Juries,  and  both  of  them 
returned  their  Verdicts  severally,  *  That  they 

*  were  not  Guihy,'  according  to  the  Information 
exhibited  against  them.  And  in  this  case  it 
was  debated  at  the  Bar  and  Benoli,  whetlierbj 
this  receipt  and  continuance  in  the  new  house 
only,  it  may  be  said.  That  they  e%'er  had  beeu 
imprisoned  ?  And  the  Judges  held,  '  That  their 

*  voluntary  retirement  to  the  close-stool  made 
'  them  to  be  prisoners.*  They  resolved  also, 
that  in  this  and  all  ottier  cases,  although  a  Pri- 
soner depart  from  prison  with  liis  keeper's 
licence,  yet  it  is  an  offence  as, well  punishable 
in  the  prisoner  as  in  the  keeper.  And  Cai- 
thorpe  made  this  difference  between  breach  of 
prison  and  escape;  the  iirst  is  '  ag:\inst  the 
'  Gaoler's  will ;'  the  other  is  <  with  his  consent, 
'  but  in  both  the  Prisoner  is  ponisliable  :* 
whereuDto  the  whole  Court  agreed.  It  was 
also  resulved  that  the  Prison  of  the  King's 
Bench  is  not  any  local  prison,  confined  only  to 
one  place,  and  that  every  place  where  any 
person  is  restrained  of  his  liberty*is  a  pri-on  : 
as,  if  one  take  sanctuary  and  depart  thence, 
he  shall  be  said  to  break  prison.* 

In  tlie  ne&t  parliament,  which  met  April  13, 
1640,  it  was  referred  to  a  committee,  to  con- 
sider of  the  breach  of  privilege  by  sir  John 
Finch  (the  Speaker),  5  Car.  1,  who  refused  to 

*  Mr.  Wliitlocke,  in  his  Memorials,  p.  16, 
says,  "  In  the  year  1631,  some  of  the  impri- 
soned Parliament-men,  upim  their  Petition, 
were  removed  from  the  prisons  wherein  tliey 
then  were,  to  other  prisons,  to  prevent  the  dan- 
ger of  the  sickness  then  increasing.  Sir  Miles 
Ilobart  put  in  sureties  for  his  good  behaviour, 
and  so  was  discharged  from  his  imprisonment. 
— Anno  1631.  Sir  John  Walter  died,  a  grave 
and  learned  Judge ;  he  fell  into  the  king's  dis- 
pleasure, charged  by  his  majesty  *  for  dealing 
'  camelously,  and  not  plahily,  with  him,  in  the 
'  business  concerning  the  parliament-men  :'  us 
if  he  had  given  bis  opinion  to  (he  king  privately 
one  way,  and  thereby  brou);ht  him  on  tne  staL'e, 
and  there  left  him,  and  then  was  of  another 
Judgment.  His  opinion  was  contrary  to  all 
the  rest  of  the  Judges,  *■  That  a  Parliament- 
<  man  for  misdemeanor  in  the  house,  ciiminally, 

*  out  of  his  office  and  duty,  might  be  unl^'  im- 

*  prisoned,  and  not  farther  proceeded  a^inst :' 
which  seemed  very  strange  to  the  other  Judges, 
because  it  could  oot.appear,  whether  tlie  party 
had  committed  an  offence,  unless  he  might  be 
admitted  to  his  answer.  The  kiug  discharged 
him  of  his  service  by  Message,  yet  he  kept  his 
place  of  Chief-Baron,  aild  would  not  leave  it 
but  by  1^1  proceeding ;  because  bis  patent  of 
it  was,  Quam  diu  $e  bene  getter U,  and  it  must 
be  tried  whether  he  did  bene  u  getserty  or  not : 
he  never  sat  in  court  after  the  king  forbad 
him,  yet  held  his  place  till  be  died.'' 
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put  the  questioa  by  command  of  the  house ; 
and  the  Ciimmittce  ordered  to  state  matter  of 
fact,  and  so  report.  . 

Mondny,  Api:il  20.  Mr.  Treasurer  reported, 
That  sir  John  Finch  late  Speaker  did  not  say, 

*  He  would  not  put  the  question  ;*  but   that, 

*  He  durst  not  put  it :'  that  <  he  Uft  the  Chair 
not  to  disobey  the  boose/  but  *  to  obey  his  ma- 

The  house  thereupon  resolved,  That  it  was 
a  breach  of  Privilege   of  the  house,  for  the 


•Speaker  not  ti>  obey  the  commands  of  tiie 
house  ;  and  ihat  it  appeared  the  Speaker  did 
adjourn  the  house  by  command  of  the  king, 
without  consent  of  the  house,  which  is  nlso  a 
breach  of  privilege ;  it  was  therefore  ordered,, 
that  this  should  be  humbly  reprosented  to  bis 
majesty.  But  this  parliament  being  soon  dis- 
solved, viz.  May  5, 1640,  notiting  was  done  for 
these  Gentlemeu',  but  in  the  next  parliainent, 
which  met  Nov.  3,  1640,  reparation  was  or- 
dered them ;  as  will  be  shewn  io  the  following 
proceeding! 


130.  Proceedings  against  Sir  John  Elliot,  Denzil  IIollis,  esq, 
and  Benjamin  Valentine,  esq.  for  seditious  Speeches  la 
Parliament:  in  B.  R.  Mich.  5  Charles  I.  a.j>.  1()29.* 


SCR  Robert  Heath,  tife  king's  Attorney-Ge- 
neral, exhibited  informations  in  this  court 
against  sir  John  Elhot,  knight,  Denzil  llollis, 
and  Benjamin  Valentine,  esqrs.  the  effect  of 
which  was,t  That  the  king  that '  now  is,  for 
weighty  causes,  such  a  day  and  year,  did  sum- 
mon a  parliament,  and  to  that  purpose  sent  his 
writ  to  the  sherift'  of  Cornwall  to  chuse  tw<} 
knights :  by  virtue  whereof  sir  John  Elliot  was 
chosen  and  returned  knight  for  Cornwall.  And 
that  in  the  same  maimer,  the  other  defendants 
u  ere  elected  l^urgesses  of  other  places,  for  the 
same  parliament.  And  shewed  further,  that 
yir  John  Finch  was  chosen  for  one  of  the  citi- 
zens of  Canterbury,  and  was  Speaker  of  the 
hoQSQ  of  commons.  And  that  the  said  Elliot 
publicly  and  maliciously  in  the  house  of  com- 
mons, lo  raise  sedition'  between  the  king,  his 
nobles,  and  people,  uttered  these  words,  *  That 

*  the  CoiAicii  and  Judges  had  all  conspired  to 
'  *  trample  under  foot  the  Liberties  of  the  Sub- 

*  jects.'  He  further  shewed,  that  the  king  had 
power  to  call,  adjourn,  and  dissolve  parlia- 
ments :  ^nd  that  the  king,  tor  divers  reabons, 
had  a  purpose  to  hare  the  house  of  commons 
adjourned,  atMl  gave  directioA  to  sir  John  Finch, 
then  the  Speaker,  to  move  an  adjournment ; 
and  if  it  should  not  be  obeyed,  that  he  should 
forthwith  come  from  the  house  to  the  king. 
And  that  the  Defendants,  by  confederacy 
aforeliand,  spake  a  long  nnd  continued  speech, 
which  was  recited  verbatim^  in  which  were 


*  The  king  at  first  intended  to  proceed 
against  the  above  gentlemen  in  the  Star-Cham- 
b«r,  to  which  end  an  ln£>rmatinn  was  exhibited 
against  them  iathai  court,  on  the  7th  of  May ; 
but  that  being  dropped,  they  were  proceeded 
a«rain6t  ta  the  Kingfs-bench,  and  the  same  mat- 
ters in  effect  were  set  forth  as  in  the  lufor- 
uuitioa  in  the  Star- Chamber. 

t  See  the  Information  in  the  King  s-bench, 
the  Defendant's  Plea,  tlie  Attoine^-Generars 
Demurrer,  &c.  at  large,  at  tlie  end  of  the  Ca^e, 
upon  occasion  of  the  Reversion  of  the  Judgment 
in  B.  R.  by  the  House  oI'Lorda  on  a  VVrit  of 
£rror,  a.  d.  1668. 


divers  malicious  and  seditious  words,  of  dan • 
gerous  consequence.  And  to  the  intent  rhut 
they  might  not  be  prevented  of  uttering  tiieir 
premeditate  speeches,  their  Intention  was^  that 
the  Speaker  should  not  go  out  of  the  Chair  till 
they  liad  spoken  them  ;  the  Defendants,  Hollis 
and  Valentine,  laid  violent  hands  upon'  ^e 
Speaker,  to  the  great  atTriehtment  and  disturb- 
ance of  the  hobse.  And  tb^  Speaker  beinggoc 
out  of  the  Chair,  they  by  violeuce  set  him  in 
the  Chair  again ;  so  that  there  was  n  great 
tumult  in  the  house.  And  afler  the  said 
speeches  pronounced  by  sir  John  Elliot,  flollis 
did  recapitulate  them.  ^    ' 

And  to  this  Information, 

The  Defendants  put  in  a  Plea  to  the  Juris-  , 
diction  oft  be  court,  because  'these  offences 
*  are  supposed  to  be  done  in   parliament,  and 
'  ought  not  to  be  punished  in  this  court,  or  iu 
'  any  other,  but  in  parliament.* 

And  the  Attorney-General  moved  the  Court, 
to  over-rule  the  plea  to  the  juri^kdiction.  And 
that,  he  said,  the  court  might  do,  although  he 
had  not  demurred  upon  the  plea.  But  tha 
court  would  not  9ver-rule  tfje  plea,  but  g.ive 
day  to  join  iu  demurrer  thi*  term.  And  on  the 
first  day  of  tlie  ifext  term,  the  record  shalt  bo 
read,  and  within  a  day  after  sh:Ul  be  argued 
at  bar. 

Hvde^  Chief- Justice,  said  to  the  counsel  of 
the  Defendants  ;  So  for  light  we  v*iU  give  you  : 
this  is  no  new  question,  but  nil  tlie  judges  in 
England,  and  Barons  of  the  Exthequer,  before 
now,  have  dft  been  assembled  on  this  occa- 
sioii,  and  have,  with  ^reat  patience,  heard 
the  arguments  on  both  side^;  and  it  was  re- 
solved by  them  all  %wth  one  voice^  That  an 
offence  committed  in  parliament,  criminally  or 
couteroptuniisly,  the  parliament  being  ended, 
rests  puni-hiible  in  another  cnurt. 

Jones.  It  is  true,  that  wt*  .ill  resolve  f,  That 
an  offence  committed  in  parliament  against  the 
cro-.vu,  is  punishable  sifter  the  parliament  in 
another  court ;  and  what  court  shall  tlint  be, 
hut  the  court  of  the  Kiug's-bench,  in  which  the 
king,  by  intendment,  sitterh  ? 

Whiilockc.  The  question  is  now  reduced  to  a 
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11  R.  2,  Roll  of  tbe  process  and  judgment.  An 
appeal  of  Treason  -was  eiibiliited  against  th« 
arccbbisbop  of  Canterbury  and  others,  and  tliere 
tbe  advice  of  the  sages  of  tbe  one  law  and  tbe 
other  being'  required ;  bot  because  the  aplieai 
conceroed  persons  which  are  peers  9f  tlie  realm, 
which  are  not  tried  ebe where  than  in  piilia- 
ment,  and  not  in  an  inferior  court,  88  U.  Ct  n« 
18.  Tliere  behig  a  quescion  in  parliament  con- 
cerning precedency,  between  the  earl  of  Arun- 
deiy  and  the  earl  of  Devon,  the  opinion  of  the 
Judges  bf  ing  demanded,  they  answered.  That 
this  qiicstion  ousht  to  be  determined  by  the 
parliament,  and  toy  no  other.  31  H.  6,  n.  25, 
26.  During  the  prorogation  of  tbe  parliameRt, 
Thorp  that  was  Uie  Speaker,  was  out  in  execu- 
tion at  the  snit  of  the  duke  of  York  ;  and  upon 
the  re-assembly  of  the  parliament,  the  commons 
made  suit  to  the  king  and  lords  to  have  their 
Speaker  delivered.  Updn  this,  the  lonb  de* 
niand  the  opinion  of  the  Judges;  who  osftwer, 
Tliflt  they  ought  not  to  determine  the  priviteges 
of  the  high  court  of  parliament.  4i.  This  accu- 
sation in  parliz&nent  is  in  legal  course  of  justice, 
and  therefore  the  accuser  shall  never  be  im- 
peached, 13  H.  7,  and  11  £liz.  Dy.  285.  Forg. 
ing  of  false  deeds  brought  against  m  peer  of  the 
realm,  Sctiou  de  tcandalis  mugnafum,  doth  not 
lie.  Coke's  Rep.  4. 14,  Cutler  and  Dixy's  case, 
ivhere  divers  cases  are  likewise  put  to  this  pur- 
35  II.  6, 15.    If  upon  the  view  of  tbe 


narrow  room,  for  all  tbe  Judges  are  agreed, 
ITiatan  offence  committed  in  parliament  against 
the  king  or  his  government,  may  be  punished 
out  of  parliament.  So  that  the  solc^  doubt 
which  now  retuains,  is,  whether  this  court  can 
punish  It. 

Croke  agreed,  That  so  it  bad  been  resolved 
by  all  the  Judges,  because  otherwise  there' would 
be  a  failure  of  justice.  And  by  him,  if  such 
an  offence  be  punishable  in  anotiier  court,  what 
court  shall  punish  it  but  this  court,  which  is 
the  Jiighest  court  in  the  realm  for  criminal 
offences?  And  perhaps  not'  onfy  criminal'  ac- 
tions committed  in  parliament  are  punishable 
here,  but  words  also. 

Mr.  Mtkson  of  Lincolu's-Inn  argued  for  sir 
John  Elliot,  ooeof  the  Defendants,  'llic  charges 
an  the  Information  against  him  are  three: 

1.  For  Speeches. 

S.  For  Contempts  to  tbe  King,  in  resisting 
the  Adjournment. 

3.  For  Conspiracy  with  the  other  Defendants, 
to  detain  Mr.  hpeaker  in  tl»e  Cbair, 

In  the  discussion  of  these  matters,  be  argned 
much  to  the  same  intent  he  had  argued  before, 
therefore  his  argument  is  reported  here  very 
'  briefly. 

1.  For  his  Speeches,  they  contain  matter  of 
accusation  against  some  great  peers  of.  the 
realm;  and  as  to  ihem,  he  said,  that  the  king 
cannot  take  notice  of  tnem.  The  Parliament  ib 
a  Council,  and  the  Grand  Council  of  the  king ; 
mad  councils,  are  secret  and  close,  none  other 
have  access  to  those  councib  of  paiiiament,and 
they  tliemselves  ought  not  to  impart  them  with- 
out tlie  consent  of  the  whole  bouse.  •  A  Jury  in 
a  leet,  which  is  sworn  to  inquire  of  offences 
within  the  said  juri»diction,  are  sworn  to  keep 
their. own  counsel;  so  the  house  of  commons 
inquire  of  all  grievances  within  tbe  kingdom, 
end  iheir  counsefs  are  not  to  be  revealed.  And 
to  this  purpose  was  a  Petition,  2  H.  4,  n.  10. 
That  the  kiug  shall  not  give  credit  to  any  pri- 
vate reports  of  their  proceedings,  to  \nhich  the 
king  assents :  therefore  the  king  ought  hot  to 
^ive  credit  to  the  information  of  tliese  offences 
m  this  case.  2.  The  words  themselves  contain 
several  accusationsof  great  men ;  and  the  liberty 
of  accusation  hath  always  been  parliamentary. 
^0  £.  3.  Parliament  UoU,  n.  81,  the  lord  Lati- 
mer was  impeacli^  in  parliament  for  sundry  of- 
fences. 1 1  R.  2,  the  archbishop  of  York  ;  18 
H.  0,  n.  18,  the  duke  of  Suffolk ;  1  Mar.  l>yr, 
93,  the  duke  of  Norfolk  ;  36  H.  6,  n.  (X),  on 
Vickar  General ;  2  and  3  £.  6,  c.  18.  tlie  lord 
Seymour;  18  of  king  James,  the  lord  of  St.  Al- 
bans, Chancellor  of  England ;  and  SI  of  king 
James,  (^ran6eld.  Lord  Treasurer ;  and  1  Car. 
the  duke  of  Buckingham.  3.  This  is  a  privil^e 
of  parliament,  which  is  determinable  in  parlia- 
ment, and  not  elsewhere;  11  R.  2,  n.  7.'the 
Parliament  Roll,  a  Petition  exhibited  in  par- 
liament, and  allowed  b^  (he  king,  That  the  li- 
berties and  privileges  oi  parliament  shall  onljr  be 
,  <liscussed. there,  and  not  in  other  courts,  nor  by 
the  common,  nor  dvil  law ;  (see  this  Case  more 
Ml  large  in  Selden's Notes  upotn  For tescuCj  f.  49.) 


pose. 

body  the  slater  cauoot  be  found,  the  Coroner 
ought  to  enquire,  Who  first  found  the  dead  body  ? 
And  if  the  first  finder  accuse  another  of  th« 
murder,  that  is  afterward  acquit,  he  shall  not 
have  an  action  upon  the  case,  for  it  was  done  in 
legal  manner.  So  it  is  the  duty  of  tbe  com* 
mons  to  enquire  of  the  Grievances  of  the  Sub- 
jects, and  the  causes  thereof,  and  doing  it  ilk  a 
l^al  manner,  19  U.  6, 10.  8 II.  4, 6.  in  conspi- 
racy it  is  a  good  plen,  that  he  was  one  of  the  in- 
dictors.  And  30  II.  €,  5«  that  he  was  •  grand 
Jury-man.  and  inlbrmed  his  companions.  And 
01  £.  4,  6,  7.  and  35  H.«6, 14.  that  he  was  a 
Justice  of  Peace,  and  informed  the  Jury,  97  Ass. 
p.  12.  is  to  the  same  purpose.  And  if  a  Jostice 
of  Peace,>  the  first  finder,  a  juror,  or  indictor, 
shall  not  be  punished  in  such  cases ;  dj'orttori^ 
a  member  ol  the  house  of  comtnons  shall  not, 
who,  as  1 II.  7,  is  a  Judge.  37  Ass.  p.  44,  may 
be  objected,  where  two  were  indiccea  of  a  con- 
spiracy, because  they  maintained  one  another  ; 
but  the  reason  .of  the  said  case  was,  because 
maintenance  is  a  matter  forbidden  by  tbe  law ; 
but  parliamentary  accusation,  which  is  our  mat- 
ter, is  not  forbidden  by  any  law.  Cok«*s  Rep. 
9, 56.  there  was  a  conspiracy,  in  procuring  others 
to  be  indicted.  And  it  is  trne,  fiir  there  it  was 
not  his  duty  to  prefer  sncb  Accusation.  (2)  The 
accusation  was  extra-judicial,  and  aatof  doort; 
but  it  was  not  so  in  our  case.  (3)  Words  spoken 
in  parliament,  which  is  a  superiot  court,  cannot 
be  questioned  in  this  court,  which  is  inferior. 
3  E.  3, 19.  and  Stamtbrd  153,  will  be  objected, 
where  the  bishop  of  Winchester  was  arruig&cxi 
in  this  court,  because  he  departed  the  parlia- 
ment without  licence  ;  there  is  but  the  opinion 
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of  Scrt^p,  knd  the  case  tvas  entered,  P.  3  £.  19. 
And  it  is  to  b^  observed,  that  the  plea  of  the 
bishop  there,  was  n^er  orer-raled.  From  this 
I  gather,  that  Scroop  was  not  constant  to  his 
opinion,  which  was  sudden,  being  in  the  sane 
term  in  which  the  plea  was  entered ;  or  if  he 
were,  yet  the  other  Judges  agree  not  vtith  him; 
and  also  at  last  the  bishop  was  disclmrged  by 
the  king's  writ.  From  (bu  I  gather,  that  the 
omnion  of  the  court  was  against  the  kin^,  aa  in 
Pi.  30.  in  Fogassa's  case,  where  the  opmion  of 
the  court  was  against  the  king,  the'  party  was 
discharged'by  privy  scaL  1  and  8  Phil,  and 
Mar.  hath  been  objected,  where  an  information 
io  this  court  was  preferred  against  Mr.  Plowden, 
and  other  members  of  the  house  of  commons, 
ibr  departing  from  the  house  .without  ficenee. 
But  in  that  case  I  observe  th^  matters,  fl) 
That  this  information  depended  during  all  the 
life  of  the  queen,  and  at  last  was  me  die,  by 
the  death  of  the  queen.  (2)  In  the  said  case, 
no  plea  was  made  to  the  jurisdiction  of  the 
court,  as  herc^  it  is.  (3)  Some  of  tbem  sub- 
Dsitted  themselves  to  the  fine,  because  it  was 
easy,  for  it  was  but  53j.  4</.  But  this  cannot  be 
uraed  as  a  precedent,  bedmse  it'never  came  in 
judgment,  and  no  opinion  of  the  c6urt  was  de-' 
iivered  therein.  And  it  is  no  argument,  that 
because  at  that  lime  tbev  would  not  plead  to 
the  jurisdiction,  therefore*  we  now  cannot  if  we 
would.  (4)  These  offences  were  not  done  in 
tiie  parliament  house,  but  elsewhere  by  their 
absejice,  of  which  the  country  may  take  notice ; 
but  not  of  oyr  matters  done  in  parliament.  And 
absence  from  parliament,  is  an  ofFence  against 
the  king's  summons  topariiament.  20  R.  2, 
Parliament  Roll  1 2.  liiomas  Hacksey  was  in- 
dicted of  high  treason  in  this  court,  for  prefer 
ring  Petition  in  parliament ;  but  1  H.  4,  n.  00. 
he  preferred  a  Petition  to  have  this  judgment 
vuided,  and  so  it  was,  although  the  king  had 
pardoned  him  before.'  And  1  H.  4.  n.  104.  all 
Che  commons  made  petition  to  the  same. pur- 
pose, because  this  tends  to  the  destruction  of 
their  privileges.  And  this  was  likewise  granted^ 
4  H.  8,  c.  8,  Strode's  case.  Thai  all  condemna- 
tions imposed  upi>n  one,  for  preferring  of  any 
Bill,  speaking,  or  reasoning  in  parliament,  are 
void.  And  this  hath  always  been  conceived  to 
be  a  general  act,  because  the  prayers,  time, 
words,  and  persons  are  general^  ^nd  the  answer 
to  it  is  general;  for  a  general  act  is  always  an- 
swered with,  Le  rotf  voii,  and  a  particular  act 
with  Sou  droit  fait  al  partyes.  And  33  H,  C, 
IT,  18.  a  general  act  ts  always  inroUed,  and  so 
this  is. 

2.  For  the  second  matter,  the  Contempt  to 
the  command  of  the  adjournment,  Jac.  18.  it 
was  questioned  in  parliament,  whether  the  king 
can  a4iQurn  the  pariiamen^  (although  it  be 
without  doubt  that  the  king  can  prorogue  it). 
And  the  Judge?  resolve,  that  the  king  may  ad- 
journ the  liouse  by  commission  :  and  27  £Iiz. 
it  was  resolved  accordingly.  But  it  is  to  be 
observed,  that  none  was  then  impeached  for 
moving  that  question.  (2.)  It  b  to  he  ob- 
served, that  they  resolve,  t|iat  the  adjoarnment 


may  be  by  conmission,  but  not  resolved  that 
it  may  be  by  a  verbal  oommaod,  signified  by 
ahotber;  and  it  derogates  not  from  the  kiag^ 
prerogative,  that  he  cannot  so  do,  no  mora 
than  m  the  case  of  26  H.  8, 8.  that  he  cannot 
grant  one  acre  of  land  bv  parol.  The  king 
himself  may  adjourn  the.  house  in  persoBi  or 
under  the  great  seal,  but  not  by  verbal  nm^ 
sage,  for  none  is  bound  to  give  credit  to  suc£i  , 
message;  bat  when  it  is  under  the  Great. Seal, 
it  is  tette  meipm.  And  if  there  was  no  com- 
mand, then  there  can  be  no  contempt  in  the  dis- 
obedience of  that  command.  (3J  In  this,  no 
contempt  appears  by  the  informacwn  ;  for  the  . 
information  is,  that  the  king  bad  power  to  ad* 
joum  parliaments*  Then  put  the  case,  the 
comnsand  be,  that  they  should  a4|oum  theoi- 
selves:  this  is  no  pursuance  of  the 'power 
which  he  is  supposed  to  have.  The  house  n^aj 
be  adjourned  two  ways,  to  wit,  by  the  king^  or 
by  the  house  itself:  the  last  is  their  own  volun- 
ury  act,  which  the  kmg  cannot  compel,  for, 
'  Voluntas  non  cogitur/ 

3.  For  the  third  matter,  which  is  the  Con- 
spiiiscy  :  although  this  be  supnosed  to  be  out 
of  the  hou8e,5et  the  act  is  legal i  for  members 
of  the  house  may  advise  of  matters  out  of  the 
house?  for  the  house  itself  is  not  so  much  for 
cott^altations,  as  for  proposition  of  them.  And 
20  ii.  6,  34.  is,  that  inquests  which  are.swom 
foe  the*  king,  may  enqaire  of  matters  elsewhere* 
(2)  For  tiie  Conspiracy  to  lay  violent  hands 
upon  the  Speaker,  to  keep  him  in  the  Chair  ; 
the  house  hath  privilege  to  detain  him  in  the 
Chair,  and  it  was  but  lightly  and  softly,  and. 
other  Speakers  have  been  so  served.  (3)  1  he 
king  cannot  prefer  an  inlbrmation  for  trespass; 
for  it  is  said,  the  king  ought  to  be  informed  by 
.a  jury,  to  wit,  by  indictment,  or  presentment. 
(4)  This  cannot  be  any  contempt,  because  it 
appears  not  eliat  the  house  was  adjourned ;  and. 
if  80,  then  the  Speaker  ought  to  remain  iu  the 
chair;  for  without  him,  the  house  cannot  be 
adjourned.  But  it  may  he  objected,  that  the 
information  is.  That  ail  tbiese  matters  were 
done  maltdously  and  seditiously.  But  to  thia 
I  answer.  That  this  is  always  to  be  uudefstood 
according  to  the  subject  matter,  15  E.  4,  4. 
and  18  U.  8,  5.  A  wife  that  batli  title  to  have 
dower,  ligrees  with  another .  to  enter,  (which 
hath  right)  that  she  against  him  anay  recover 
her  dower.  This  shall  not  be  called  Covin, 
because  both  the  parties  have  right  and  titles. 
(2)  It  will  be  objected.  That  if  these  matters 
shall  not  be  punishable  here ;  they  shall  be  un- 
punished' altogether,  because  the  parliament  is 
determined.  To  tliis  I  say.  That  they  may  be 
punished  in  the  subsequent  parhament,  and  sq 
there  shall  be  no  failure  of  right.  And  many 
times  matters  in  one  pariiameat  have  been 
continued  to  another,  as  4  £.  3,  n.  16.  the  lord 
Berkley's  Cale,  60'E.  3,  n.  185,  21  R/2,  c.  16. 
6  H.  6,  n.  45, 46.  8  H.  4,  n.  12,  offence  in  the 
forest  ought  to  be  punished  in  eyie,  and  eyres 
ollentimes  wene  not  held  but  every  third  year* 
C.  9.  Epistle,  and  36  £.  3.  c.  10.  A  pariia- 
ment  may  be  every  ^ear.    Enor  in  this  coui^ 
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cannot  be  reversed  but  in  parliament,  and  yet 
it  was  never  objected,  that  therefore  there  shall 
be  a  failure  of  right.  25  £.  5,  c.  9.  If  a  new 
case  of  treason  Imppeo,  which  is  doubtful,  it 
shall  not  be  determined  till  the  next  parlia- 
ment. So  in  Westrh.  2,  c.  28.  where  a  new 
case  happens,  in  which  there  is  uo  writ,  stay 
shall  be  made  till  the  next  parliament.  And 
jet  in  these  cases,  there  is  no  failure  of  right. 
And  so  the  judges  have  always  done  in  all 
difficult  cases;  tiiey  have  rtferred  the  detenni- 
nation  of  them  to  the  next  parliament,  as  ap- 
pears by  9  E.  3,  6,  7.  1  E.  3,  8.  33  H.  6,  18. 
5  E.  2,  Dower  145,  the  case  of  dower  of  a 
fent*charge.  And  1  Jac.  the  Judges  refuse  to 
deliver  their  opinions  concerning  the  union  of 
the  two  kin^oms.  I'he  present  case  is  great, 
rare,  and  without  precedent,  therefore,  not  de- 
terminable but  in  parliament.  And  it  is  of 
dangeroas  consequetice  >  for  (1)  by  the  same 
reason,  all  the  members  of  the  house  of  com- 
mons may  be  questioned,  (^i)  The  parties  shall 
be  disabled  to  make  their  defence,  and  the 
clerk  of  parliament  is  nat  bound  to  disclose 
those  particulars.  And  bv  this  means,  the  de- 
bates of  a  great  council  shall  be  referred  to  a 
petty  jury.  And  the  parties  cannot  make  jus- 
tification, for  they  cannot  speak  those  words 
here,  which  were  spoken  in  the  parliament, 
without  slander.  And  the  defendants  have  not 
means  to  compel  Jiny  to  be  witoes»es  for  them; 
for  the  members  of  the  house  ought  not  to  dis- 
cover the  counsel  of  the  house:  so  that  they 
are  debarred  of  Justification,  evidence,  and 
witness.  Lastly,  By  this  means,  none  will  ad- 
venture to  accuse  any  otTeiider  in  parliament, 
*bat  will  rather  submit  himself  to  the  common 
danger;  for,  for  his  pains  be  shall  be  imprisoned, 
and  perhaps  greatly  fined :  and  if  both  these 
be  unjnst,  yet  tlie  party  so  vexed  can  have  no 
recom pence.    Therefore,  &c. 

Tht  Couri.  The  Question  is  not  now,  whe- 
ther these  matters .  be  offences,  and  whether 
true  or  false.  But  ac(mittiag  them  to  be  of- 
fences, the  sole  qnestiou  is,  Whether  this  court 
may  punish  them ;  so  that  a  great  part  of  your 
argument  is  nothing  to  the  present  question. 

At  another  day,  being  the  nexr, 

Mr.  Calthorve  (who  succeeded  Mr.  'Mason, 
as  Recorder  or  London)  argued  for  Mr.  Valen- 
tine, another  of  the  defendants : 

1.  In  general,  he  said,  &r.the  nature  of  the 
crimes,  that  they  are  of  lour  sorts :  1.  In  Matter. 
2.  In  Words.    3.  By  Consent.    4.  By  Letters. 

Two  of  them  are  laid  to  the  cliai^e  of  this 
Defendant,  to  wit,  the  crime  of  the  Matter, 
and  of  Consent.  And  of  offences,  Bracton 
makes  some  public,  some  private.  The  of- 
fences here  are  public.  And  of  them,  some 
are  capital,  some  not  capital ;  as  assault,  cun- 
apiracy,  and  such  lilLe,  which  hare'  not  the  pu- 
nishment of  lifc  and  death.  Public  crimes 
capital  are  such  as  are  against  the  law  of  na- 
ture, as  treason,  murder;  I  will  agi'ee,  that  if 
they  be  como^itted  in  parliament^  diey  may  he 
qaeetioned  elsewhere  out  of  pacliamloL    But 


in  oor  case,  the  crimes  are  not-capital,  for  they 
are  assault  and  conspiracy,  which  in, many 
cases  may  be  justified,  as  appears  by  22  H.  f, 
Keilw.  92.  2.  Ass.  3  H.  4,  10.  22  E.  4,  43. 
Therefore  tliis  court  shall  not  have  jurisdiction 
of  them,  for  they  are  not  against  the  law  of  na- 
tions, of  God,  or  nature ;  and  if  these  matters 
shall  be  examinable  here,  by  consequence  all 
actions  ot'  parliament-men  may  be  drawn  in 
question  in  this  court.  But  it  seems  by  these 
reasons,  that  this  court  shall  not  have  jurisdic- 
tion, as  this  case  is : 

1.  Because  these  Offences  are  justifiable, 
being  but  the  bringing  the  Speaker  to  the 
Chair,  which  also  perhaps  was  done  by  the 
Votes  of  the  Commons;  but  if  these  matters 
shall  b^  justified  in  this  court,  no  trial  can  be, 
for  upon  issue  of  Bis  own  wrong,  he  cannot  be 
tried,  because  acts  done  in  the  house  of  com- 
mons are  of  record,  as  it  was  resolved  in  the 
parliament,  1  Jac.  and  16  H.  7,  3.  C.  9.  31. 
are  that  such  matters  cannot  be  tried  by  the 
country.  And  now  they  cannot  be  trif^d  by 
record,  because,  as  22  H.  8,  Dy.  52.  is,  an  in- 
ferior court  cannot  write  to  a  superior.  And 
no  Certiorari  lies  out  .of  the  Chancery,  to  send 
this  here  by  Mittimus,  for  there  was  never  any 
precedent  thereof;  and  the  book  of  (he  house 
of  commons,  which  is  with  their  clerk,  ou^ht 
not  to  be  divulged.  And  C.  Little,  is,  that  if  a 
man  be  indicted  in  this  court  for  piracy  com- 
mitted upon  the. sea,  he  mav  well  plead  to  the 
jurisdiction  of  this  court,  because  this  court 
cannot  try  it. 

2.  It  appears  by  the  old  Treatise, '  De  modo 

*  lenendi  Parliamentuin,'  that  the  Judges  are 
but  assistants  in  the  parliament;  and  If  any 
words  or  acts  are  made  there,  they  have  no 
power  to  contradict  or  controul  them.  Then 
It  is  incongruous  that  they,  after  the  parliament 
dissolved,  shall  have  power  to  punish  soch 
words  or  acts,  which  at  the  time  of  the  speaking 
or  doing,  they  had  not  power  to  contradict. 
There  are  superior,  middle,  and  more  inferior 
ma^^i&tratcs ;  and  the  superior  shall  not  be  sub- 
ject to  the  controul  of  the  inferior.  It  is  a 
position,  tliat  '  in  pares  est  nullum  imperium, 

*  multo  minus  in  eos,  qui  magis  imperium  ha- 
'  bent.'  C.  Uttl,  savs,  That  the  parliament  is 
the  supreme  tribunal  of  the  kingdoip,  and  they 
are  Judges  of  the  supreme  tribunal;  therefore 
they  ou^ht  not  to  be  questioned  by  their  infe- 
riors. (3).  The  Offences  objected  do  concern 
the  privileges  of  parliament,  which  privilege^ 
are' determinable  m  parliament,  and  not  else- 
where, as  appears  by  the  precedents  which 
ha\e  been  cited  before.  (4.)  The  Common  Law 
hath  assigned  proper  courts  for  matters,  in  re- 
spect of  the  place  and  persons:  1.  For  the 
place,  it  appears  by  1 1  Ed.  4, 3,  and  old  Entries, 
101,  that  in  an  tjectionfjirm^,  it  is  a  good  plea, 
that  the  Innd  is  ancient  demesne,  and  this  ex- 
cludes all  other  courts.  So  it  is  for  land  in 
Durham,  old  Entries,  4 19,  for  it  is  question- 
able there,  and  not  out  nf  the  county.  2.  For 
persohs,  H.  15  H.  7,  rol.  93,  old  Entries,  47. 
If  a  clerk  of  the  Cbailccry  be  impleaded  in 
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this  court,  he  maj  plend'his  privilege,  and 
shall  not  answer.  So  it  is  of  a  Clerk  of  the  Ex- 
chequer, old  -Entries,  473,  then  much  more 
^ben  offences  are  done  in  parliament,  which  is 
exempt  in  ordinary  Jurisdiction,  they  shall  not 
be  drawn  into  qne&tion  in  this  court.  And  if 
a  man  be  indicted  in  this  court,  he  may  plead 
sanctuary,  S2  H.  7,  Keilw.  91.  ^  22,  and  shall 
be  resrored,  21  E.  3, 60.  The  Abbot  of  Bury's 
Case  is  to  the  same  purpose.  (5.)  For  any 
thing  that  appears,  the  house  of  commons  had 
approved  of  these  matters,  therefore  they  ought 
not  to  be  questioned  in  this  court.  And  if 
they  be  offences,  and  the  said  liouse  hath  not 
punished  them,  this  will  be  a  casting  of  impu- 
tation  upon  them.  (6.)  It  appears  by  the  old 
Entries,  446,  447.  that  such  an  one  ought  to 
represent  the  borough  of  St.  Germains,  from 
"Whence  he  was  sent ;  therefore  he  is  in  nature 
of  an  ambassador,  be  shall  not  be  questioned 
for  any  thing  in  the  execution  of  his  office,  if  he 
do  nothixig  against  the  Law  of  Nature  or  Na- 
tions, as  it  is  the  case  of  an  ambassador.  In 
the  time  of  queen  Eli2abeth,  (Camden's  Brit. 
449.)  the  bishop  of  Ross,  in  Scotland,  being 
ambassador  hire,  attempted  divers  matters 
against  the  State ;  and  by  the  opinion  of  all 
t£e  civilians  of  tlie  said  time,  he  may  be  ques- 
tioned for  those  offences,  because  they  are 
against  the  law  of  nations  and  na.ture.;  and  in 
•  such  matters,  he  shall  not  enjoy  the  privile^te 
of  an  ambassador.  But  if  he  commit  a  civil 
offence,  which  is  against  the  municipal  law 
only,  he  cannot  be  questioned  for  it,  as  Bod  in. 
de  Republica,  agrees  the  case.  Upon  the  Sta- 
tute of  28  H.  8,  c.  15,  for  Trial  of  Pirates,  13 
Jac.  the  case  fell  out  tp  he  thus:  A  Jew  came 
ambassador  to  the  United  Provinces,  and  in 
his  journey  he  took  some  Spanish  ships,  and 
after  was  driven  upon  this  coast ;  and  agreed 
upon  the  said  statnte,  that  he  cannot  be  tried 
OS  a  pirate  here  by  commission,  but  he  may  be 
•questioned  e%vilH<r  in  the  admiralty;  for,  '  le- 
■  gati  suo  regi  soli  judicium  faciunt.'  So  am- 
bassadors of  parliament,  toll  patliamento,  to 
wit,  in  such  things,  which  of  themselves  are 
Justifiable.  (7.)  'Jfhere  was  never  any  prece- 
dent, that  this  court  had  punibhed  oflSences  of 
this  nature,  committed  in  parliament,  where 
any  plea  was  put  in,  as  here  it  is  to  the  juris- 
diction of  the  court ;  and  where  there  is  no 
precedent,  non-usage  is  a  good  expositor  of 
the  law.  Lord  titti.  Section  180.  Co.  Littl. 
f.  81,  snys,  as  usage  is  a  good  interpreter  of 
tlie  laws,  fo  non-usage,  where  there  is  no  exam- 
}j|e,  is  a  great  intendment  that  the  law  will  not 
bear  it.  6  Eliz.  Oy;  329,  upon  the  Statute  of 
27  H.  8,  of  inroUments,  that  bargain  and  sale 
of  a  house  in  London  ought  not  to  be  enrolled; 
the  reason  there  given  is,  because  it  is  not  used. 
93  Eliz.  Dy.  376,  no  error  lies  here  of  a  Judg- 
ment given  in  the  Ave  ports,  because  such  writ 
ivas  never  se^n ;  yet  in  the  diversity  of  Courts 
it  is  said,  that  error  lies  of  a  Judgment  given  in 
the  five  ports.  39  H.  6,  3*9,  by  Ashton,  that  a 
protection  to  go  to  Rome  was  pevcr  seen,  there- 
£>w  be  disallowed  it.  (3.)  If  this  Court  sball 
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have  juri&diction,  the  court  may  give  judgment 
according  to  law,  and  yet  contrary  to  parlia- 


mentMaw,  for  the  parbument  in  divers  cases 
hath  A  peculiar  law.  Notwitlkstandjng  the  Sta- 
tute of  1  H.  5,  c.  1.  That  every  bureess  ought 
to  be  resident  witliin  the  borough  of  which  he 
is  burgess,  >'et  tlie  constant  usage  of  par- 
liament is  contrary  thereunto;  and  if  such 
matter  shall  be  in  question  before  ye,  ye 
ought  to  adjudge  according  to  the  statute,  and 
not  accordmg  to  their  usage.  So  the  house 
of  Lords  hath  a  special  law  also,  as  appear  by 
11  R.  2,  the  Roll  of  the  process  and  judgment 
(which  hath  been  cited  before  to  another  pur- 
pose) where  an  appeal  was  not  according  to  the 
one  law  or  the  other,  yet  it  was  gobd^tccording 
to  the  course  of  parliament.  (9.)  Because  th» 
matter  is -brought  in  this  court  by  way  of  Infor-^ 
matiou,  where  it  ought  to  be  by  way  of  Indict- 
ment. And  it  appears  by  41  Ass.  p.  12,  that 
if  a  bill  of  Deceit  be  brought  in  diis  court, 
where  it  ought  to  be  by  writ,  this  matter  may  • 
be  pleaded  to  the  jurisdiction  of  the  court,  be- 
cause it  is  vi  et  arfHiSf  titid  contra pucem.  It 
appears  by  all  our  Books,  that  informations 
ought  not  to  be  grounded  upon  surmises,  but 
upon  matter  of  record,  4  U.  7,  5.  6  E.  6,  Dy. 
74.  Information  ia  the  Exchequer,'  and  11  U. 
8,  Keilw.  101,  are  to  this  purpose.  And  if 
tlie  matter  be  vi  et  arwit,  then  it  ought  to  be 
found  by  inquest.  2  £.  3,  1,  2.  Appeal  shall 
not  be  granted  upon  the  return  ofthesheriffy 
hut  the  king  ought  to  be  certified  of  it  bitf|[^ 
dictment.  1 II.  7,  6,  and  Stamf.  f.  95,  a.^^^ 
the  statute  of  25  £.  3,  c.  4,  that  none  sh^be 
imprisoned  but  upon  indictment  or  pqnfet- 
inent ;  and  28  E.  3,  c.  3,  42  E.  3,  c.  3,  a/e  to 
the  same  purpose.  So  here,  this  in/brmation 
ought  to  have  been  grounded  upon  iudict^nent, 
or  other  matter  of  record,  and  not  upon  bare 
intelligence  given  to  the  king.  (10.)  The  pre- 
sent case  is  great  and  difficult,  and  in  such  cases, 
the  Judges  have  idways  nuted  themselves  of 
jurisdiction,  as  'appears  by  Bracton,  Book  9, 
f.  1,  'Si  nliqoid  novi  non  usitatum  in  regno  ac« 
ciderit,*  2  E.  3,  6, 7,  and  Dower  242.         , 

Now  I  will  remove  some  Objections  which 
may  be  made. 

Where  the  king  is  Plaintiff",  it  is  ia  his  elec- 
tion to  bring  his  action  in  what  Court  he  pleases, 
I'his  is  true  in  some  sense,  to  wit.  That  the 
King  is  not  restrained  by  the  Statute  of  Magna 
Charts,  *  Quod  communia  placita  non  sequan- 
'  tur  curiam  nostram;'  for  he  may  Ifring  his 
quare  impedit  in  B.  R.  And  if  it  concerns 
Durham,  or  other  County  Palatine,  vet  the 
king  may  have  bis  action  here:  fi}r  the  said 
Courts  are  created  by  patent,  and  the  king 
may  nut  be  restrained  by  parliament,  or  by  bis 
own  patent,  to  brin^  his  action  where  he 
pleaseth.  But  the  king  shall  not  have  his 
action  where  he  please tii  against  a  prohibition 
of  the  common  law,  as  12  H.  7,  Keilw.  6,  the 
kins  shall  not  have  a  formedon  in  Chancery. 
And  C.  6.  20  Grei^ory's  Case,  if  the  king  will 
bring  an  iufurmation  in  an  inferior  court,  the 
party  may  plead  to  the  jurisdiction.    So  where 
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the  CortiroonLaw  in.nkesa  prohibition,  the  king 
hath  not  election  of  his  court. 

The  information  is  amtra  formttm  statutif 
tvhich  Statute,  as  I  conceive,  is  intended  the' 
statute  of  5  U.  4,  c.  6,  and  11  H.  6,  c.  11, 
which  gives  power  to  this  court  to  punish  an 
Qssatilc  made  upon  the  senrant  of  a  knight  of 
Pariiamenc.  But  our  case  is  nut  within  those 
statutes,  nor  the  intent  of  them  ;  for  it  is  not 
intend!  bl'',  that  the  parliament  should  disadvan- 
tage tlieniselves  in  paint  of  iheir  privilege. 
And  this  was  a  Trespass  done  within  the  house, 
hy  parliament-men  umongst  thentselves.  And 
Cromptou's  Jurisdiction  of  Courts,  f.  8,  saith. 
That  the  parliament  may  punish  trespasses 
hone  there. 

Precedents  have  been  cited  of  Paiiiament- 
men  imprisoned  and  punished  for  matters  done 
in  parliament.  To  this  I*say,  That  there  is 
via  juris,  and  via  facti ;  and  igia  facti  is  not 
always  via  ^'urii.  0.4,93,  Precedents  are  no 
good  directions,  unless  they  be  judicial. 

Otherwise  there  will  be  a  failure  of  justice, 
wrongs  shall  be  unpunished.  To  this  I  answer. 
That  a  mischief  is  oft-times  rather  suiTerable 
than  an  inconvenience,  to  draw  in  question  the 
privileges  of  parliament.  By  the  antient  Com* 
mon  Law,  as  it  appears  by  SI  E.  3,  33,  and 
dl  Ass.  if  an  infant  bring  an  Appeal,  the  suit 
sliall  be  stafd  during  his  infancy  ;  because  the 
party  cannot  hare  his  trial  by  battle  against 
the  infant ;  hot  the  law  is  now  held  otherwise 
in  the  said  case.  And  in  some  cases,  criminal 
offences  shall  bedispunished,  ^9  H.  8,  Dy.  40. 
Appeal  of  Murder  lies  not  for  Murder  done  in 
several  Counties. 

Thi%  court  of  B.  R.  is  coram  ipso  rege ;  the 
king  himself,  by  intendment,  is  here  in  person. 
And,  as  it  is  said,  C.  9, 118,  it  is,  *  Supremum 

*  Re^ni  Tribunal,' of  ordinary  jurisdiction.  But 
to  this  I  say,  That  the  Parliament  is  a  trans- 
cendent court,  and  of  transcendent  jurisdiction : 
it  appears  by  38  Ass.  p.  53,  that  the  stile  of 
^ther  courts  b  coram  rege^  as  well  as  this  is ; 
as  '  coram  rege  in  canccllana,  coram  rege  in 

*  camera ;'  and  though  it  be  coram  rtfc,  yet 
the  Judges  give  the  judgment.  And  in  the 
time  of  U.  3,  in  this  court,  some  entries  were 
'  coram  rege,'  otliers, '  coram  Liugone  de  Bigod.' 

The  Privileges  of  Parii anient  are  not  ques- 
tioned, but  the  conspiracies  and  misdemeanors 
of  some  of  them.  But  to  this  I  say,  that  the 
dutinerion  is  difficult  and"  narrow  in  this  case, 
wnere  the  offences  objected  are  justifiable,  and 
if  they  be  offences,  this  reflects  upon  the  house, 
which  hath  not  punished  them. 

The  Cases  of  3  E.  3, 19,  and  1  and  3  Phil, 
et  Mar.  have  been  objected.  But  for  the  last 
it  is  observable.  That  no  plea  was  pleaded  to 
the  jurisdiction,  as  it  is  in  our  case.  And  if  a 
parliamenti-man,  or  other  which  bath  privilege, 
DC  impleaded  in  foreign  court,  and  neglect  bis 
plea  to  the  jurisdiction,  the  court  may  well  pro- 
ceed, 9  H.  r,  14,  SO  H.  6,  34  H.  13  Jac.^  In 
this  Court  the  lord  Norreys,  that  was  a  peer  of 

Sarliament,  was  indicted  for  the  murder  of  one 
W^d,  and  pleaded  his  pardon*    And  there  it 


was  doubted,  how  the  Court  should  proceed 
against  him  (for  he,  by  Jaw,  ought  io  have  his 
trial  by  his  peers).  And  it  was  resolved*  that 
when  .he  pleads  his  pardon,  or  confesseth  liis 
fault,  thereby  he  gives  jurisdiction  to  the  conn, 
and  the  court  may  give  judgment  against  him. 
So  that  these  cases,  where  it  was  not  pleaded 
to  the  jurisdiction,  can  be  no  precedent  in  our 
case. 

The  privilege  here  is  not  claimed  by  Pre- 
scription or  Charter,  therefore  it  is  not  le^ood. 
But  I  say,  that  notwithstanding  this,  it  is 
good ;  for  where  the  Common  Law  outs  a  court 
of  juribdiction,  tliere  needs  no  Charter  or  Pre- 
scription;  10  U.  6,  13,  8  li.  8,  Keiiw.  189. 
Br.  n.  c.  515*  Where  sanctuary  of  a  Church 
is  pleaded,  there  is  no  need  to  make  prescrip- 
tion, because  every  Church  Is  a  sanctuary  by 
the  common  law.    Therefore,  &c. 

Sir  Rahert  Etatk,  the  King's  Attorney,  the 
same  day  argued  on  the  other  side,  but  briefly* 
Fii[St,  he  aipwered  the  Objections  which  had 
been  made. 

1.  He  said.  That  infprmations  m'^ht  well  be 
for  matters  of  this  nature,  which  are  not  capi- 
tal; and  that  there  are  many  precedents  of 
such  informations  (But  Note,  that  he  pro- 
duced none  of  them.) 

8.  It  hath  been  objected.  That  they  are  a  . 
council,  therefore -they  ought  to  speak  freely. 
But  such  speeches  which  are  here  pronounced^ 

ftTixve  them  not  counsellors  of  state,  but  Bed- 
ams;  the  addition  of  one  word  would  have 
made  it  treason,  to  wit,  pioditorie.  But  it  is 
the  pleasure  of  the  king  to  proceed  in  this  man- 
ner, as  now  it  is.  And  tliere  is  great  difference 
between  Bilb  and  Libels,  and  between  tlieic 
proceedings,  as  council  and  as  mutinous. 

3«  That  it  would  be  of  dangerous  conse- 
quence; for  by  this  means  none  would  adven- 
ture to  complain  of  grievances.  I  answer,  they 
may  make  their  complaints  in  a  parliamentary 
manner;  but  they  may  not  move  things,  which 
tend  to  distraction  of  the  king  and  his  govern* 
ment. 

4.  These  matters  may  be  punished  in  follow- 
ing parliaments.  But  tfiis  is  impossihie,  for 
following  parliaments  cannot  know  with  what 
mind  th«e  matters  were  done.  Also  the 
House  of  Commons  is  not  a  a  court  of  justice 
of  itself.  The  two  houses  are  but  one  body, 
and  the?  cannot  proceed  criminally  to  punish 
crimes,  but  only  their  lAembers  by  way  of  im- 
prisonment; and  also  they  are  not  a  Court  of 
Record.  And  they  have  forbid  their  derk  to 
make  entry  of  their  speeches,  but  only  of  mat- 
ters  of  course ;  fur  many  times  they  speak  upon 
the  sudden,  as  occasion  is  offered.  And  there 
is  no  necessity  that.the  king  should  expect  a 
new  parliament,  ^Tb»  Lords  may  grant  Com- 
missions to  determine  matters  after  the  parlia- 
ment ended ;  but  the  Hoos^  of  Commons  can- 
not do  so.  And  also  a  new  Huuse  of  Commons 
consists  of  new  men,  which  have  no  cognizance 
of  these  offences :  1 H.  4.  The  bishop  of  Carlisle, 
for. words  spoken  in  the  parliament,  that  the 
king  had  not  right  to  (be  crown^  vas  arraigned 
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Jones  began  and  aaid,  Tliat  dxiugh  this  qae»» 
tion  be  now  newly  moved,  yet  it  is  an  ancient 
question  with  htm ;  for  it  had  been  in  his 
thoitglits  these  18  jenrs.  For  this  infofmatiooj 
then-  are  three  questions  in  it :  1.  X^'hetiier  the 
mutters  informed  be  true  or  false?  And  this 
ought  to  be  determined  by  Jury  or  I>eiiiurrer. 
fi.  Whtfn  the  matters  of  the  information  are 
found  or  oufessed  tu  be  true,  if  the  inlttreia- 
tion  be  good  m  substance?  3.  Acini  it  that  the 
olVences  are  truly  charged,  if  this  Court  hath 
power  to  punish  tbeiu?  And  that  is  the  to^e 
question  vt  ihis  day.— > And  it  seems  to  me,  that 
of  the»e  odfeuces,  ttlthou^h  committed  in  par-> 
liainent,  thi«t  court  !>hall  have  juh^dicti«*n  to 
panisfh  tbem.  'i  he  plea  of  the  Defenxtants  here 
to  the  jurisdiction  bemg  conchided  with  ad«^ 
murrer,  i»  not  peremfitory  unte  them,  although 
it  be  adjudged  against  them;  but  if  the  ple«  be 
piended  to  the  jurisdiction,  which  is  found 
against  the  Defendant  by  verdict,  this  is  po» 
remptory. 

Jn  the  discussion  of  this  point,  J  declined 
these  questions :  1.  If  the  matter  be  voted  ia 
parliament,  when  it  is  finished,  it  can  be  pu* 
nished  and  examined  in  another  court?  S.  If 
the  matter  be  coinnieoced  in  parliament,  and 
that  ended,  if  afterward  it  may  be  questioned 
in  another  court  ? 

I  question  not  these  matters;  but  I  hoid, 
that  an  offence  committed  criminally  in  parlia- 
mehr,  may  be  questi«'ned  eUewhere,  a^  m  thia 
court;  and  that  for  these  Keusons: 

1.  '  Quia  interest  rcipublicae  ut  maleficia 
'  non  mnneant  mipunita  :*'  and  there  ouglit  to 
be  a  fresh  punibluncut  of  thcin.  Parliaments 
arc  called  at  the  king's  pleasure,  and  ihe  king 
is  not  compellable  to  call  h'n  parliament;  una 
if  before  the  »cxt  parlianieut,  the  party  offend* 
ing,  or  the  witnesses  die,  then  there  will  be  a 
failure  of  justice. 

2.  The  parliament  is  no  constant  court; 
evi'ry  parliaitlent  mostly  consists  of  several 
men,  and,  by  consequence,  they  cannot  take 
notice  of  matters  done  in  the  f  M'e;;ouig  parlia- 
ment; and  tlierc  thoy  do  not  examine  by  oath, 
unless  it  be  in  Chancery,  as  it  is  used  of  late 
time. 

3.  The  parli.iroeut  cannot  send  process  to 
make  the  offenders  to  appear  at  the  next  par- 
liament; and  being  at  large,  if  they  heui*  « 
noise  of  a  parliament,  they  will yh^c/n /«cere, 
and  so  prevent  their  punishment.    ^ 

4.  Put  the  case,  that  one  of  the  Defendants 
be  made  a  baron  of  parriainent,  now  lie  can- 
hot  be  puoi^lied  in  the  house  of  commons^  and 
so  he  shall  be  unpunished. 

It  hath  been  objected,  '  That  the  parliament 

*  is  the  superior  com  t  to  this,  therefore   this 

*  court  canaot  examine  their  proceedinga.' 
To  this  I  say.  That  this  Court  of  the  KingV 

Bencb  is  a  higher  court  thm  tlie  Justices  of 
Oyer  and  Tenuiner,  or  the  Justices  of  Asaiie : 
but  if  an  oflieiice  be  done  where  the  King*a« 
Bench  is,  after  it  is  reslbved,  this  oSenc*  may  * 
be  examined  by  the  Justices  of  Oyer  and  Ter- 
miner, or  by  tb*  Jtitticis  of.  Asme.    We  ttu^ 


in  this  court  of  llitb-treason ;  «nd  then  he  did 
not  plead  his  privilege  of  pariiament,  but  said, 
That  he  was  £p»rtip«s  unclutf  Ike. 

5.  4H.  8.  Stcode's  Case  hath  been  ob- 
jected. But  this  is  but  a  particular  act,  al- 
though it  be  in  print ;  ibr  Rasiai  ()ittitles  it  by 
the  name  of  Strode :  so  the  title,  body,  and 
proviso  of  the  act  are  particular. 

6.  That  this  is  an  inferior  court  to  the  par- 
liament^ therefore,  &c.  To  this  I  say,  That, 
«v«o  sitting  tlbe  parliament,  this  court  of  B.  R. 
and  other  courts,  may  judge  of  their  priviie^e^, 
as  of  a  parliament-man  put  in  execution,  6tc. 
and  other  cases.  It  is  true  that  the  judges 
have  oft-times  dechned  tu  pSve  their  ^uc^mcnt 
upon  the  privileges  of  parlmmeni,  snting  the 
court.  But  from  this  u  follows  not,  that  when 
the  offence  is  committed  there,  and  not  punish- 
ed, and  the  smd  court  dissolved,  that  therefore 
the  siiid  matter  shall  not  be  questioned  in  this 
court.  ^ 

7.  By  this  means  the  Privileges  of  parliament 
shall  be  in  great  danger,  if  this  court  may  judge 
of  tliem.  But  I  answer*  That  there  is  no  danger 
at  all ;  for  this  court  may  judge  of  acts  of  par- 
iianleiit. 

8.  Perhaps  these  matters  were  done  by  the 
Votes  of  the  house ;  or,  if  they  be  offences,  it 
is  an  imputatioo  to  thei  liouse  to  say,  That  they 
hAd  neglected  to  punish  them ;  but  this  matter 
doth  not>appeiv.  And  if  the  truth  were  so, 
these  matters  might  be  given  in  evidence. 

9.  There  is  no  precedent  in  the  case,  which 
is  a  great  presmnpti^n  of  law.  But  to  this  I 
answer.  That  there  was  never  any  precedent 
of  such  a  fact,  therefore  there  cannot  be  a  pre> 
cedent  of  such  a  judgment.  And  yet  in  the 
time  of  queen  Elizabeth,  it  was  resolved*  by 
Brown,  and  many  other  justices,  that  offences 
done  in  parharaeat  may  be  punished  out  of 
parliameot,  by  imprisonment  or  otherwise. 
And  the  case  of  3  E.  S,  19,  is  t^ken  for  good 
law  by  Stamf.  and  Fitsk  And  22  E.  S,  and 
I^Mar.  accord  directly  with  it.  But  it  hath 
been  objected,  that  there  was  no  plea  made  to 
the  juftsdiction.  But  it  is  to  be  observed,  that 
Plowdeo,  that  was  a  learned  man,  was  one  of 
the  defendants,  and  he  pleaded  not  to  the  ju* 
risdictioo,  but  pleaded  licence  to  depart.  And 
the  iaid  iaformation  depended  durn^  all  the 
raga  of  queen  Mary,  during  which  time  there 
were  (bur  parliaments,  and  they  neter  ques- 
tioned this  matter. — But  it  hath  been  further 
oljecCed,  Tl>at  the  said  case  differs  from  our 
caM>  because  that  there  tlie  ofieikce  was  done 
out  of  the  houM*,  and  this  was  done  within 
the  bouse.  But  in  the  said  case,  if  licence 
to  depart  be  pleaded,  it  ought  to  be  tried  in 
parliament,  as  well  as  these  offences  here. 
Therefore,  ^c. 

The  Judges  also  the  same  day  spake  briefly 
to  the  ca^e,  and  agreed  with  one  voioe,  *  'i'lmt 

*  thectiMTt,  na  this  case  is,  shall  have  jurisdic* 

*  lion,  aillHough»dMit  these  ofieaoet  were  com* 

*  uMCied  in  parliameot,  end  that  the  iiipn»oned 

*  members  ought  to  aatwf  r.' 

YOL.  III. 
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hot  question  (be  judgments  of  parliaments,  but 
their  particular  offeoces. 

2  Object.  It  is  a  privilege  of  parliament, 
whereof' wc  are  not  competent  judges. 

*  To  this  I  &ay,  That '  privHeifium  est  privata 
'  lex  et  pri^at.  legem/  And  this  ou^hi  to  be 
.by  grant  or  prescription  in  paii lament:  and 
then  it  ought  to  be  pleaded  for  the  nmuner,  as 
is  in  33  U.  ly  Dy.  as  it  is  not  here  pleaded. 
AJso  we  are  Judges  of^U  acts  of  parliament: 
as  4  U.  7f  ordinance  made  by  the  king  and 
commons  is  not  good,  and  we  are  judges 
what  shall  be  a  session  of  parliament,  as  it 
is  iu  Plowden,  in  Partridge's  Case.  We  are 
Judges  of  their  lives  and  lands,  tlierefore  of 
their  liberties.  And  8  Eliz.  which  wan  cited 
by  Mr.  Attorney,  it  was  the  opinion  of  Dyer, 
patlyn,  Welsh,  brown,  and  Southcot,  justices, 
Tbatofiences  committed  in  parliament  may  be 
punished  out  of  parliament.  And  3  Ed.  5,  19, 
It  is  good  law.  And  it  is  usual  near  the  end 
of  parhaments,  to  set  down  some  petty  punish- 
ment upon  offenders  in  pnrliament,  to  pre- 
vent other  courts.  And  1  ha\e  seen  a  Roll  in 
this  Court,  in  6  H.  6,  where  Judgment  was 
given  in  a  Writ  of  Annuity  in  Ireland,  and 
afterward  the  said  judgnient  wa*  reversed  in 
parliament  in  Ireland;  upon  which judf^meiit, 
Writ  of  Error  was  brought  in  this  Courc,  and 
reversed. 

Hyde,  Chief-Justice,  to  the  same  intent,: 
No  netf  matter  hath  been  offered  to  us  now  by 
them  that  argue  for  the  Defendants,  but  the 
same  reasons  and  authorities  in  substance, 
which  were  objected  before  all  the  justices  of 
England,  and  barons  of  tb^  Exchequer,  at  Ser- 
ieants-inn  in  Fl^et-street,  upon  an  fnformatioiv 
in  the  Star- Chamber  for  the  same  matter.  At 
which  time,  after  great  deliberation,  it  was  re- 
solved by  all  of  them,  '  That  no  offence  com- 

*  mitted  in  parliament,  that  being  ended,  may 

*  be  punished  out  of  parliameut.'  And  no 
court  more  apt  for  that  purpose  than  this  court 
in  which  we  are^  and  it  cannot  be  punished 
in  a  future  parliament,  because  it  cannot  take 
notice  of  matters  done  in  a  foregoing  parlia- 
inenr. 

As  to  what  was  said,  That  an  inferior  court 
cannot  meddle  with  matters  done  in  a  superior ; 
true  it  is,  that  an  inferior  court  cannot  meddle 
with  judgments  6f  a  superior  court;  but  if  par- 
ticular members  of  a  superior  court  offt  nd, 
they  are  oft-times  punishable  in  an  inferior 
court,  as,  if  a  judge  shall  commit  a  capital  of- 
fence in  this  court  be  may  be  arraigned  thereof 
at  Newgate,  3  E.  3,  19.  and  1  Mar.  which 
have  been  cited,  over-rule  thi*  case.  There- 
fore, &c. 

Justice  Whitlocke,  l.  I  say  in  this  case, 
'  Nihil  dictum  quod  noo  dictmn  prios.'  9 
That  all  the  Judges  of  England  have  resolved 
thi^  very  point.  '  S.  That  now  we  are  bat  u|>pn 
the  brink  and  skirts  of  the  cause:  for  it  is  not 
'  now  in  question,  if  these  be  offences  or  no ; 
or,  if  true  or  false ;  bat  only  if  this  court  have 
juriidictlon. 


But  it  bath  been  obj^ted,  That  the  offence 
is  not  capital,  therefore  it  is  out  examinable  in 
this  court. 

But  though  it  be  not  capital,  yet  it  is  crimi- 
nal, for  it  is  sowing  of  sedition  to  the  destruc- 
tion of  the  commonwealth.  The  question  now 
is  not  between  us  that  are  Judges  of  this  Court, 
and  the  parliament,  or  between '  the  king  and 
the  parliament,  but  betneen  some  private  mem- 
bers of  the  house  of  c<immons  and  the  king 
himself:  for  here  the  kint;  himself  questions 
them  for  those  offences,  as  well  he  may.  In 
every  commonwealth  there  is  one  super-emi- 
nent power,  which  is  not  subject  to  be  ques- 
tioned by  any  other,  and  th:iUsthe  king  in  this 
commonwealth,  who,  as  Bracton  saith, '  Solum 

*  Deum  hnbet  ultorem.'  But  no  other  within 
the  realm  hnth  this  privih  ge.  It  is  true,  that 
that  nhich  is  done  in  parliament  by  consent  of 
all  the  house,  shall  irnt  be  questioned  else- 
where: but  if  any  priv.ite   members   *  exuunt 

*  personas  jadicem,  et  induunt  malefacientium 
'  personas,  et  stmt  seditiosi ;'  is  there  such 
s:tnctimony  in  the  place,  that  they  may  not  be 
questioned  for  it  elsewhere?  The  bishop  of 
Ross,  as  the  case  hath  been  put,  being  ambas- 
sador here,  practised  matters  against  tlie  state : 
and  it  was  resolved,  That  althot^h  '  legatus 

*  sit  rex  iu  aheno  solo/  yet  when  he  goes  out 
of  the  bounds  of  his  office,  and  coroplots  with 
traitors  in  this  kini^dom,  that  he  shall  be  pu- 
nished as  an  offender  here.  A  minister  hatb 
a  great  privilege  when  he  is  in  the  pulpit ;  but 
yer,  if  in  the  pulpit  he  lUter  speeches,  which 
are  scandalous  to  the  state,  he  is  ponisliable. 
So  in  *this  case,  when  a  burgess  of  parliament 
becomes  mutinous,  he  shall  not  have  the  privi- 
lege of  parliament.  In  my  opinion,  the  realm 
cannot  consist  without  parliaments,  but  the 
behaviour  of  parliament-men  ought  to  be  par- 
liamentary. No  outrageous  speeches  were  ever 
used  against  a  great  minister  of  state  in  parlia- 
ment which  have  not  been  punished.  If  a  judge 
of  this  cotirt  utter  scandaloas  speeches  to  the 
state,  he  may  be  questioned  for  them  before 
commissioners  of  Oyer  and  Terminer^  beoanse 
this  is  no  judicial  act  of  the  court. 

But  it  hath  been  objected,  That  we.  cannot 
examine  acts  done  by  a  higher  power. 

To  this  1  put  this  case:  when  a  peer  of  the 
realm  is  arraigned  of  Treason,  we  are  not  his 
judges,  but  the  fligb-Stewnrd,  and  he  -shall  be 
tried  by  his  peers :  but  if  error  be  committed 
lin  this  pmceeding,  that  shall  be  reversed  by 
error  in  this  court :  for  that  which  we  do  is 
coram  ipso  rege. 

It  hath  been  objected.  <  That  the  Parlia- 

*  ment-law  differs  from  the  law  by  which  we 
'judge  in  this  court  in  sundry  cases.'  And  for 
the  instance  which  bath  been  made,  *  That  by 
<  the  statute,  none  ought  to  be  chosen  burgess 
'  of  a  town  in  wfaich  he  doth  not  inhabit,  but 
'  that  the  usage  of  pariiament  is  contrary;'  But 
if  information  be  brotight  lOpon  the  said  statute 
against  such  a  burgess,  I  tliink  that  the  stuute 
is  a  good  warrant  for  us  to  give  jadgment 
against  hi«i« 
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And  it  h«th  b«en  objected,  <  Tlmt  there  is 

*  uo  Frecedeiuin  this  matter.' 

But  there  are  sundry  Precedents,  by  which 
it  appears,  that  the  parliament  bathtiansinitted 
matters  to  this  court;  as  2  11.  2»  there  beiitg  a 
question  between  a^reat  peer  and  a  bishop,  ii 
was  transmitted  to  this  court,  being  for  matter 
of  behasriour:  and  although  tl)e  Judges  of  this 
court  are  but  inferior  men,  yet  the  court  is 
higher.  Fur  it  appears  by  1 1  Eliz.  Dy.  That 
tiie  £ari  Marshal  of  Eugif^nd  is  an  o£cer  of 
this  ccurt;  and  it  is  nlwaysadmiited  in  parlia- 
ment. That  the  Privileges  of  Parliament  huld 
not  in  three  cases,  to  wit,  1.  in  case  of  Trea- 
son. 2.  lu  caae  of  Felony.  And  3.  in  suit 
fur  the  Peace.  And  the  hist  is  our  very  case. 
Therefore,  tufi. 

Croke  ai>;ued  to  the  same  intent :  he  said, 
Tliat  these  olTence^i  ought  to  be  punished  iu  tiie 
court,  or  no  where ;  and  ail  manner  of  ofiences 
which  are  against  the  crown  are  examinable  in 
this  court.  It  hath  been  objected,  '  That  by 
'  this  means,  none  will  adventure  to  make  com- 
'  plaints  in  parUament.'  That  is  not  so;  for  he 
may  oomplain  in  a  parliamentary  course,  but 
not  falsely  and  unlawfully,  as  here  is  pretended : 
for  that  which  is  unlawfully,  cannot  be  in  a 
parliJuneiAary  course. 

It.hath  been  objected,  '  That  liie  parliament 

*  is  a  higher  court  than  this.'  And  it  is  true: 
But  every  member  is  not  a  Court ;  and  if  he 
commit  offence  he  is  .punishable  here.  Our 
<x>art  if  a  court  of  high  jurisdiction,  it  cannot 
take  cognizance  of  real  pleas ;  but  if  a  real 
plea  comes  by  error  in  this  court,.it  shall  never 
be  transmitted.  But  this  court  may  award  a 
Grand  Cape,  and  other  process  usual  in  real 
actions :  but  of  all  capital  and  criminal  causes, 
we  are  originally  competent  judges,  and  by  con- 
sequence of  this  matter.  But  i  am  not  of  the 
opinion  of  Mr.  Attorney  •General,  that  the  word 
proditorii  would  have  made  this  treason.  And 
for  the  other  matters,  he  agreed  with  the  judges. 
Therefore  by  the  couiVthe  defendants  were 
ruled  to  plead  furthsr:  and  Mr.  Leiuhal  of 
XincolnVIun  was  assigned  of  counsel  fur  iheni. 

But  inasmuch  as  iSc  Defendants  would  not 
put  in  any  other  JPlea,  the  last  day  of  the  Term 
judgment  was  given  against  tliem  upon  a  nihii 
dicit ;  which  Judgment  was  pronounced  by 
Jones  to  this  effect : 

**  The  matter  of  the  Ii>formntion  now,  by  tho 
confession  of  the  Defendants,  is  admitted  to  be 
true,  and  we  think  their  plea  to  the  jurisdiction 
insufficient  for  the  inatter  and  manner  of  it. 
And  we  hereby  will  not  draw  the  true  Liberties 
of  Parliament-men  into  question;  to  wit,  for 
such  matters  which  they  do  or  $pedk  in  a  par- 
liamentary manner.  But  in  this  case  there 
wa^  a  conspiracy  between  the  Defendants  to 
slander  the  state,  and  to  raise  sedition  and  dis- 
coid between  the  king,  his  peers,  and  people ; 
and  this  was  not  a  parliamentary  course.  All 
the  Judges  of  England,  except  one,  have  re- 
eolved  the  statute  of  4  H.  8,  to  be  a  private  act, 
and  to  extend  to  Strode  only.  But  every 
vtfmb^r  of  the  parliament  shall  have  such  pri- 


vileges as  are  there  mentioned ;  but  they  have 
no  privilege  to  (peak  at  their  pleasure.  The 
paiiiamentis  au  tiigh  court,  therefore  it  ought 
not  10  be  disorderly,  but  ouglit  to  give  good 
example  to  other  courts.  It  a  Judge  of  our 
court  should  rail  upon  the  state,  or  clergy,  he 
is  puiuiihable  for  it.  A  member  of  the  parlia- 
ment nmy  charge  nny  great  uihcer  of  the  ^tate 
with  any  particular  offence;  hut  tliis  was  a 
mnlevolouii  accusation  in  the  generality  of  all 
the  officers  of  state,  therefore  the  matter  con- 
tained within  J  he  inforraation  is  a  great  offeuce, 
and  puni<»hable  in  this  court. 

2.  ^  Fur  the  Punishment,  although  the  Of- 
fence be  great,  vet  that  shall  be  with  a  light 
hand,  and  shall  be  in  this  manner.  «  ' 

1 .  *'  That  every  of  the  Defendants  shall  be 
impristmed  durin^'iiie  king's  pleasure :  Sir  John 
Elliot  to  be  impri  otied  iu  .the  Tower  of  Lon- 
don, and  the  other  Defendants  in  other  prisons. 

2.  **  That  none  or  thedi  shall  be  delivered 
out  of  prison  until  he  give  security  in  this  court 
for  his  ^'ood  bet^vitiur,  and  have  made  submis- 
sion and  acknowledgment  of  liis  offence. 

3.  *'  Sir  John  Elliot,  inasmuch  as  we  think 
him  the  greatest  utfciider,  and  the  ringleader, 
shall  pay  to  tlie  king  a  Fine  of  9,000/.  and  Mr. 
HuUis,  a  Fine  of  1,000  marks :  and  Mr.  Valen- 
tine, because  he  is  of  less  ability  than  the  rest, 
shall  pay  a  Fine  of  500/.''  And  to  all  this,  all 
the  other  Justices  w  ith  one  voice  accorded. 

Afterwards  tjie  Parliament  which  met  the  3d 
of  November,  1640,  upon  report  made  by  Mr. 
Recorder  Gl)n,  of  the  stale  of  the  8e\eral  and 
respective  Cases  of  Mr.  IloUis,  Mr.  Selden^ 
and  the  rest  of  the  imprisoned  Members  of  the 
parliament,  in  Tertio  Caroli,  toucWg  their  ex- 
traordinary siifTerings,  for  (heir  constant  alfec- 
tions  to  the  Liberties  of  the  kingdom,  expressed 
in  that  parliament ;  and  upon  Arguments  made 
in  the  house  thereupon,  did,  upon  the  6th  of 
July,  1641,  pass  these  ensuing  Votes :  which, 
in  respect  of  the  reference  tHey  have  to  these 
last  mentioned  proceedings,  we  have  thought 
fit  to  insert :  viz. 

July  6, 1641. 

1.  **  Resolved  upon  the  question,  That  the 
issuing  out  of  the  Warrants  from  the  lords  and 
otiiers  of  the  privy-council,  compeUing  Mr. 
Hollis,  and  the  rest  of  the  members  of  that 
parliament,  3  C|ir.  during  the.  parliament,  to 
appear  before  them,  is  a  breach  of  the  privi- 
lege of  parliament  by  those  privy  counsellors. 

2.  "That  the  committing  of  Mr.  Hollis  and 
the  rest,  by  the  lords  nnd  others  of  the^rivy- 
counal,  during  the  parliament,  is  a  breach  of 
the  Privilege  of  parliametit  by  those  lords,  and 
others. 

3.  **  That  the  searching  and  sealing  of  the 
chamber,  study,  and  papers  of  Mr.  Hollis,  Mr.. 
Selden,  and  sir  John,  £lliot,  being  members  of 
this  house,  and  during  the  parliament,  and  issu- 
ing of  Warrants  to  that  purpose,  was  a  breach 
of  tiie  privilege  of  parliament,  by  those  that  ex- 
ecuted the  satne. 

4.  "  That  the  exhibiting  of  an  lalbraiation  in 
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th^  Court  of  Star-Chftmber,  against  Mr.  Hollis 
luul  the  rest,  for  mattes^  done  hy  tiiem  in  par- 
liaiaet^,  being  roembera  of  partiament,  and  tlie 
same  so  nppparing  in  the  Information,  it  a 
breaeii  of  the  privilege  of  pnrliainei)t. 

5.  **  Thatrir  R<ibert  Heath,  and  sir  Hnm- 
pfarey  Davenport,  sir  Heneaf^e  Finch,  Mr.  Hnd- 
iun,*and  sir  Robert  Berkley,  that  s^ibicribed 
their  names  to  the  In&rmation,  are  guilty  there;- 
by  of  the  breach  of  piivil^e  of  parliament. 

6.  **  That  there  was  a  delay  of  justice  to- 
wards Mr.  Hollis,  and  the  rest  that  appeared 
upon  the  Habeas  Corpiis,  in  that  they  were  not 
bailed  in  Easter  and  Trinity-term,  5  Cur. 

7.  "  That  sir  Nich.  Hyde,  then  Chief  Justice 
of  the  KingVbench,  is  guilty  of  thifr  delsy. 

8.  **  That  air  William  Jones,  being  titra  one 
of  the  Justices  of  tike  court  of  King^i-bencb^  is 
guilty  of  this  delay. 

9.  *'  That  sir  James  Whttlocke,  knt.  then 
one  of  the  justices  of  the  court  of  KiogVbench, 
is  not  guilty  of  this  delay*." 

*  Mr.  WhitJucLc  in  hi*i  Memorials  of  the 
English  AflFfiirs,  p.  38,  39,  sny5,  «  In  the  house 
there  f^U  out  a  Debste  touching  the  Writs  of 
Habeas  Corpus,  upon  trhicb  Sdden  and  the 
rest  of  bis  fedow-prisoners  demajided  to  be 
bailed;  and  the  Judges  of  the  Kiog*s4)ench  did 
not  bail  tliem,  as  by  law  they  ought ;  but  re- 
quired of  tbem  sureties  for  their  ^ood  liehaviour. 
This  was  so  far  aggravated  by  some,  ihnt  they 
moved,  '  The  prisoners  mi«^ht  have  reparation 

*  out  of  the  estates  of  those  Judges  %vho  then 

*  sat  in  the  King's-bencb  when  they  '^ere  re- 
'  manded  to  prison  ;*  which  Judges  they  named 
to  he  Hyde,  Jones,  and  iny' father:  as  for 
judge  Croke,  who  was  one  of  that  court,  they 
excused  him,  as  differing  in  opinion  from  the 
rest — I  bcinj;  a  meraher  of  the  house,  and  son 
to  the  Judge,  koc\^  this  to  he  mistaken,  as  to 
the  fact,  and  spake  in  the  behalf  of  my  father, 
to  this  effect :  ■  'I'hat  it  w:is  not  unknown  to 

*  divers  worthy  members  of  the  house,  that 
'  judji^e  Whitlocke  had  been  a  fMithful,  able,  and 

*  stout  asscrtor  of  the  Rights  ond  Libcriirs  of 
'  the  free-born  subjects  of  this  kingdom ;    for 

*  which  he  had  been  ipany  ways  a  sulTeier.  And 
'  particularly  by  a  strait  and  close  imprisoament, 
'  for  tf^hatlie  said  And  did,  as  a  member  of  this 

*  honourable  house  in  a  former  parliament :  and 

*  he  appeals  to  thoie  noble  gentlemen,  who  can- 
'  not  hot  rememher  those  passages ;  and  some 
'  wlio  were  then  sufferers  with  him.  And  for 
'  his  Opinion,  and  car^^utg^  iu  the  Case  of  the 
'  Habeas  Corpus,  it  is  affirmed  to  have  been 
'  the  same  witii  that  of  Judge  Croke ;    and 

*  be  appeals  for  this,  to  tlie  honourable  gentle- 

*  men  wl»o  were  concerned  in  it ;  and  others, 

*  who  were  present  then  in  court'  Hampden, 
and  divers  others,  secondell  this  motion ;  who 
•tiirraed  very  much  of  the  matter  pf  fact,  and 
expressed  thems^vo  nith  great  respec(  and 
lionour  to  the  memory  of  the  deceased  Judge, 
wlio  was  thei^npon  reckoned  by  the  house  in 
the  same  degree  with  Judge  Croke,  aa  to  their 
ff^nsupo  aod  prooi  tidings,'' 


Ordtrtdf  That  the  fiirther  liebate  of  tliis  sAiall . 
be  taken  into  consideration  oa  to-morrow 
morning. 

July  8,  1641. 

10.  "  Kcfulred  upon  the  qacstion.  That  sir 
George  Croke,  knight,  then  one  of  the  Jndgea 
of  the  KiagVbencb,  is  not  guilty  of  this  delay. 

11.  *'That  the  cootinuauoe  of  Mr.  Holtia, 
and  the  rest  of  the  Members  of  Parliament,  3 
Car.  in  prison,  by  tite  then  Judges  of  .the  King's* 
bencl^  for  not  putting  in  'koreiies  for  tbeb  good 
behavinnr,  was  without  Just  or  legal  cause. 

12.  '*  That  the  exhibiting  of  the  information 
aicainst  Mr.  Uoilis,  sir  Joon  £Uiot,  and  Mr. 
Valentine,  in  the  KingVbencb,  being  Membon 
of  Parliiuncnt,  for  matters  d;>ne  in  parliament^ 
was  a  breach  of  tlie  privilege  of  parliamenU 

13.  <<lliat  the  over-ruling  of  the  Plea, 
pleaded  by  Mr.  Holhs,  sir  John  £Uiot,  and  Mr. 
Valentine,  upon  the  information,  to  the  jurisdic* 
tion  of  the  court,  was  against  {he  law  and  pri^ 
vUage  of  parliament. 

14.  /'  That  the  judgment  given  upon  a  nHui 
dkitj  against  Mr.  Hollis,  sir  John  Elliot,  and 
Mr.  Valentint,  and  ta%  thereupon  imposed, 
and  their  several  imprisonments  thereupon, 
was  against  the  law  and  privilege  of  parliament, 

15.  <<  That  the  several  proceedings  against  Mr. 
HoUis,  and  the  rest,  by  committing  them,  and 
prosecuting  them  in  the  Star-Chambcr,  and  in 
the  King's -Bench,  is  a  Grievance. 

16.  <«  That  Mr.  Holhs,  Mr.  Stroud,  Mr.  V«« 
lentine,  and  Mr.  Loo|^,^  and  the  heirs  aad  exe* 
cutors  of  sir  John  Elliot,  sir  Miles  HolAut,  and 
sir  Peter  Heyman,  respectively,  ought  to  have 
reparaUOB  tor  their  respective  damages  and 
suflciinge,  against  the  lords  and  others  of  the 
council j^  by  whose  warrants  they  were  appro* 
liended  and  committed,  and  against  the  coencil 
that  put  tJicir  hands  to  the  infcumatioo  in  the 
Star-Chaaiber,  and  against  the  Judges  of  the 
Kinc's- Bench. 

17.  *'  That  Mr.Lnwrence  Whitaker,  being  a 
member  of  the  parliament  3  Car.  entering  into 
Uie  chamber  c^  sir  John  Elliot,  being  likewise  a 
member  of  the  parliament,  searrhing  of  his 
trunks  and  papers,  and  sealing  of  tnem,  is 
i^uilty  of  the  breach  of  the  privuece  of  parlia<» 
meat,  this  being  done  before  the  Assolntion  of 
parhament. 

18.  <*  That  Mr.  Lawrence  Whitaker  being 
pnilty  of  the  breach  of  the  privilefcas  as  afore- 
said, shall  be  sent  forthwith  to  tbs  Tower,  there 
to  remain  a  prisoner  during  the  pleasure  of  the 
house." 

Mr.  Whitaker  was  called  down,  and  kneel- 
ing at  the  bar,  Mr.  Speaker  pronounced  this 
Sentence  again&t  him  accordingly. 

Mr.  Whiuker  being  at  the  bar,  did  not 
deny,  but  that  he  did  search  and  sc«l  up  the 
chamber,  and  trunk,  and  stsdj  of  sir  John  £U 
liot,  between  the  2d  and  10th  of  March,  daring 
which  time  the  parliament  was  adjoursed :  hut 
endeavoured  to  extenuate  it,  by  the  confmioa 
of  the  times,  at  that  time ;  the  length  of  the 
tioie  since  tliat  cnmt  was  committed,  faeiiif 
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thirteca  yean;   the  oc>nim«i)d  tliat  Isy  apon 
htm,  beini^  oomnHUMicd  bjr  the  king  and  ftS 

|)riVJ-€OODMlJorB* 

Afterward!  Mr.  Recoidcr  Glyn  made  a  far- 
ther ll«pOfC  to  Um  UoaacofCommoni,  ris. 

The  Warranty  which  iwued  and  was  aub- 
Kribed  by  twelve  privy-connsellors,  to  •ommon 
nit>e  of  the  aicmbera  of  Uie  boote  of  commoDt, 
in  the  Parliament  of  tertio  Caroli,  to  appear 
before  tbem  during  the  pariiamont,  via.  Mr. 
Wm.  Stroud,  Mr.  Benj.  Vaientine,  Mr.  Uollis, 
•ir  John  Bllio^  Mr.  8elden,  lir  Miles  Hobart, 
sir  Peter  Heymao,  Mr.  Walter  Long,  aind  Mr. 
Wm.  Coriton,  bearing  date  itriio  Mortii,  quar- 
ts CawU  ;  and  the  names  of  the  twelve  pnyy- 
GOQoseUors  that  signed  this  warranty  weae  read ; 
tlie  parliament  being  adjourned  the  9d  of 
Uarcn,  to  tlie  10th  of  Mar^h,  and  then  di»- 
lolved. 

I'he  Warrants  under  the  hands  of  siiteen 
privy-counsellors,  for  committing  of  Mr.  Den- 
lil  Holiisy  ar  John  EUiot,  Mr.  John  Selden, 
Mr.  Benj.  Valentine,  and  Mr.  Wm.  Curiton, 
close  pnsooers  to  the  Tower,  bearine  date, 
ounrtQ  Mariii,  quarto  Caroliy  during  ttie  par- 
liaaent ;  were  read ;  and  the  names  of  the 
privY-cowiseUors  that  subscribed  them,  were 
read.  The  WarraiiU  under  the  hands  of  99 
piify-coonseliofs, directed  toA¥m.  Boswel,  esq. 
to  repair  to  die  lodgings  of  Denzil  Hollis,  esq. 
«id«>  SsoBoa  Digby,  esq.  to  repair  to  the  lodg- 
ingi  of  Mr.  John  Selden,  and  to  Lawrence 
VVbitaker,  esq.  to  repair  to  tlie  lodgings  of  sir 
Jo^n  Elliot,  rsquiring  them  to  s^  up  the 
traoics,  studies,  and  o&nets,  or  any  other  thing 
that  had  Any  papers  in  them,  of  tke  said  Mr. 
UoUis,  Mr.  John  Selden,  and  sir  John  Elliot^ 
were  read,  and  likewise  the  names  of  the  privy- 
Goansettora  that  subscribed  the  said  Warrants. 
A  Warrant  under  the  hands  of  IS  privy-coon- 
sellors,  for  the  commitment  of  Mr.  Wm.  Stroud 
dose  prisoner  to  the  Kingfs-Bench,  bearing 
date  9d  April,  1698,  was  read,  and  the  uaraes 
of  the  prii^-counsellon  that  subscribed  it :  The 
like  Warrant  was  for  the  eommitfonent  of  Mr. 
Walter  Long,  close  prisoner  to  the  Marshalsea. 

Resolved,  dec.  1.  ^  That  Mr.  Hollis  shall 
bsTe  the  som  of  ^/XX)/;  for  his  damages,  losses, 
imptisonmenu,  and  sufierings,  sustained  and 
nodergqne  by  him,  for  his  service  done  to  the 
commonwealth  in  the  parliament  of  tertio  Car 

S.  *"  Thttt  Mr.  John  Selden  shall  bare  the 
torn  of  5/)O0L  for  his  damages,  losses,  impri- 
iOQineots,  and  snfoings,  sustained  and  under- 
|ooe  by  biaa,  for  his  service  done  to  the  eom- 
Boawndih  in  |the  parliament  of  tertio  CaraU. 

8.  '« That  the  som  of  6,000/.  be  assigoed  for 
the  damages,  losses,  imprisonments,  and  soffer- 
iagp^  sustained  and  undergone  by  sir  Jcdn  El- 
liot, for  his  service  done  to  the  coounonweAtth 
is  the  parliament  of  Ufiio  CatoU^  to  be  dis- 
posed of  ia  such  manner  as  this  house  shall  ap- 
poiat. 

4,  •'That  the  som  of  tfiQOl,  part  of  4,000/. 
laid  lose  the  late  c«uit  ef  Wards  and  Liveries, 


by  the  heirs  of  sir  John  Elliot,  by  reason  of  his 
marriage  with  si£  Dariel  Noit^yn's  daughter, 
shall  be  repeid  to  Mr.  Elliot,  our  ol  the  arrears 
of  monies  jpayahle  in?u  the  late  court  of  Wards 
and  Livenes,  before  the  taking  away  of  the 
said  late  court. 

Ordered,  <'  That  it  be  referred  to  the  com- 
mittee who  brought  in  this  report,  to  examine 
the  decree  made  in  the  late  court  of  Wiirds 
and  Liverie»,  concerning  (he  mafr^e  of  sir 
John  Elliot's  heir  with  sir  Daniel  Norton's 
daughter ;  and  «vhat  monies  were  paid  b)  rea- 
son of  the  said  Decree,  and  by  whum ;  aiid  cq 
report  their  opinion  ihireupon  to  tlie  hou&e.^ 
Also,  That  it  be  re&rred  to  the  oomnuttef,  to^ 
examine  after  what  miuiner  sir  John  lUiot 
came  to  his  death,  his  unsge  in  the  Tnwer,  und 
to  view  the  rooms  and  places  where  he  i%hs  im- 
prisoned, and  where  he  died,  and  tu  report  the 
same  to  the  house. 

Resolved,  &c.  5.  **  That  the  sum  of  5,000/, 
shall  be  paid  unto  the  ......  of  sir  Peter 

Heyman,  for  the  damages,  losses,  sufferings, 
and  imprisonments,  susiained  and  undergone 
by  sir  Peter,  for  his  service  dune  to  thr  com- 
monwealth in  (he  parliament  of  frrli'.  Caroii. 

6.  •<  That  Mr.  Wall er  Long  shall,  have  the 
sum  of  5,000/.  paid  unto  him,  for  the  daiuagts. 
losses,  sufferings,  and  ifiiprisonment,  sustaioea 
and  undergone\  by  him,  lor  bis  service  done  to 
the  commonwealth  in  the  parliament  tertio  Ca^ 
roll. 

7.  *'  That  the  sum  of  5,000/  shall  be  assigned 
for  the  damages,  losses;  sud'riings,and  imprison- 
ment, sustained  and  undergone  by  Mr.  Stroud 
(late  a  member  of  this  house)  deceaf^ed,  for 
service  done  by  him  to  tlie  Commonwealth  is 
the  parliament  of  tertio  Carvii, 

8.  **  That  Mr.  Benj.  Vnlentine  shall  have  die 
sum  of  5/X)0/.  paid  unto  him,  for  the  damages, 
losses,  sufferings,  and  imprisonments,  sustained 
and  undergone  by  him,  for  his  service  to  tlie 
Commouwealih  in  the  parliamont  of  lcr<je 
Caroii, 

9.  «<  That  the  sum  of  500/.  shall  be  bestowed 
and  disposed  of,  for  the  erecting  a  Moiiumeot'te 
sir  Miles  Hobart,  a  member  of  the  parliament 
of  tertio  CaroU,  ip  memory  of  his  suiferings  for 
liii  service  to  the  Commonwealth  an  Che  parlia- 
ment of  tertio  CaroU." 

Ordered,  That  it  he  recommitted  to  the  Coas- 
mittee,  who  brought  in  this  rrpoft,  to  consitter 
how  the  several  sums  of  money  this  day  ordered 
to  he  paid  for  damages  to  the  several  lAembf  rs 
before  named,  fur  their  sali^rings  in  the  service 
of  the  Commonwealth,  may  he  raised. 

In  the  reign  of  king  Charles  fl,  dus  Affair 
was  taken  into  considtrntion,  and  the  house  ai 
commons  came  to  iseveral  Resolutions;  vis. 
Die  Manis  IS  Nov.  t66T. 

Upon  a  Report  made  by  Mr.  Vaughan  fnm 
tlie  committee  concerning  fte*  dqiu  of  speech 
in  parliament. 

Resolved,  &c.  That  the  h'>use  do  agree  with 
the  committee.  That  tite  act  of  parliamet  in  • 
4  Hon.  8|  ceeaBoaly  intitted,  An  Act  concerns 
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iug  Richard  Strode,  is  a  general  law,  extendiag 

to  indemnify  all  and  every  (be  members  of  boiii 
bouses  of  parliament,  in  all  parliaments,  fur 
and  toucbmg  any  bills,  speaking,  rc»8oning,  or 
declaring  of  any  matrer  or  matters,  in  and  coor 
eemioff  the  parliament  to  be  commaned  and 
treated  of,  and  is  a  declaratory  bw  of  the  an- 
cient and  necessary  rights  and  privileges  of 
parliament. 

Die  Sabbati,  S3  Nov.  1667. 

Resolved,  &c.  That  the  Judgment  eiven  5 
Car.  against  sir  John  Elliot,  Denzil  Hollis,  and 
Bern.  Valentine,  in  the  KingVBench,  is  an  il- 
legal judgment,  and  against  the  freedom  and 
privilege  of  parliament. 

Die  Sabbati,  7  Dec.  1667. 

Resolved,  &c.  That  the  concurrence  of  the 
lords  be  desired  to  the  Votes  of  this  house  con- 
cerning Freedom  of  Speech  in  parliament:  and 
that  a  Conference  be  on.Mo'noay  next  desired 
to  be  had  with  the  lords,  at  which  time  the 
Votes  may  be  delivered,  and  reasons  for  tliem 
giveo. 

Die  Jovis,  12  Dec.  1667. 

A  message  from  the  lords  by  sir  William 
Cbild  and  sir  Tliomas  Estcourt.  *  Mr.  Speak- 
er ;  Ybe  lords  have  commanded  us  to  accjuaint 
you,  that  they  agree  with  this  house  in  tlie 
Votes  delivered  inem  at  the  last  Conference 
concerning  Freedom  of  Speech  in  parliament. 

Die  Mercurii,  11  Dec.  1667. 

Next  the  Lord  Chamberlain  and  the  lord 
Ashley  reported  the  effect  of  the  Conference 
viith  ine  bouse  of  commons  yesterday,  which 
was  managed  by  Mr.  Vangban,  who  said  he  was 
commanded  by  the  house  of  commons  to  ac- 
<|uaiat  their  lordships  with  some  resolves  of 
their  house  concerning  the  Freedom  of  Speech 
in  Parliament,  and  to  desire  their  lordships 
concurrence  therein. 

In  order  to  which,  he  was  to  acquaint  their 
lordships,  with  the  Reasons  that  induced  the 
bouse  of  commons  to  pass  tJiose  resolves.  He 
said  the  house  df  commons  was  accidentally  in- 
formed of  certain  Books  published  under  the 
name  of  sir.  George  Croke*s  Reports,  in  one 
of  which  there  was  a  Case  published,  which 
did  very  viuch  coucern  this  great  Privilege  of 
Parliament :  and  which  passing  from  hand  to 
hand  amongst  the  men  of  the  lon^  robe«  might 
come  in  time  to  be  a  received  opmion  as  good, 
law. 

The  House  of  Commons  considering  tlie  con- 
sequence, did  take  care. that  this  Case  might  be 
enquired  into,  and  caused  the  Book  to  be  pro- 
duced and  read  in  their  house,  and  he  thought 
it  the  next  and  dearest  way  to  inform  tl^r 
lordships,  is  to  read  the  Case  itself,  which  is 
Quinto  Caroli  priroi  Micbadmas  term,  which 
Cuse  was  read  as  foUoweth : 


''  The  King  t,  sir  John  Miot,  Denzil  Hollis, 
and  Benjamin  Valentine. 

''An  Information  was  exhibited  against  them 
by  the  Attorney-General,  reciting,  that  a  par- 
liluiitQt  was  smBDjoaed  to  be  held  at  West- 


minster,  17  Martii  3  CarcU  rw^  ibidem  in- 
cboat.  And  that  sir  John  Elliot  was  duly 
elected  and  returned  koight  for  the  county  of 
Cornwall,  and  the  other  two  burgesses  of  pv- 
liament  for  other  places :  and  sir  John  Fmch 
chosen  Speaker.    That  sir  John  Elliot,  '  mar 

*  chinans  et  inteudens  omnibus  viis  et  roodis 
'  seminare  et  excitare'  dscord,  evil  will,  mur* 
murings,  and  seditions,  as  well  '  versos  regem, 
<  magnates,  prelatos,  procereset  justiciarios,et 
'  reliquos  subjeclos  regis,  et  totaliter  depnvare 
'  et^bvertere  regimen  et  gubemationem  regni 
'  Anglise,  tam  in  domino  rege  quain  in  concili- 
'  ariis  dt  ministris  suis  cujuscunque  generis,  et 
'  introdncere  tumultnm  et  ooofusionem'  in  all 
estates  and  parts,  '  et  ad  intentionem,'  that  all 
the  king's  subjects  should  withdraw  their  affec- 
tions from  tike  king,  the  23d  of  Feb.  anno  4 
Car.  in  the  parliament,  and  liearing  of  the 
commons,  *■  falso,  malitiose,  et  seditiosc,'  used 
these  words,  *■  The  king's  privy  council,  his 
'judges,  and  his  counsel  learned,  have  con* 
'  sp'u-ed  together  to  trample  under  tlieir  feet  Uie 
'  Liberties  of  the  Subjects  of  this  realm,  and 
'  the  liberties  of  this  house.' 

'<  And  afterwards,  upon  the  9nd  of  March, 
anno  4,  aforesaid,  the  tsing  appointed  the  par- 
liament to  be  adjourned  until  the  10th  of  March 
next  following,  and  so  signified  bis  pleasure  to 
the  house  of  commons ;  and  tiiat  the  three  De- 
fendants the  said  2d  day  of  March,  4  ('ar.  ma- 
litiote  agreed,  and  amongst  themselves  conspir- 
ed to  cUsturb  and.  distract  the  commons,  that 
they  should  not  adjourn  themselves  according 
to  the  king's  pleasure  before  signified ;  and<that 
the  said  sir  John  Elliot,  according  to  the  agree- 
ment and  conspiracy  aforesaid,  had  maliciously 
'  in  propositum  et  intentionero  pnedictain'  in 
the  house  of  commons  aforesaid,  spoken  these 
false,  pernicious,  and  seditious  words  prece> 
dent,  &c.  And  that  the  said  Dei)zil  iloUis,  ac- 
cording to  the  Agreement  and  Conspiracy 
aforesaid,  between  him  and  the  other  defen- 
dants, then  and  tliere  '  falso,  malitiose,  et  sedi- 

*  dose  uttered  baec  falsa,  malitiosa  etscandalosa 
*,  verba  pnecedentia,  &&'  And  that  the  said 
Denzil  IIullis,and  Benjamin  Valentine,'  secun- 
'  dum  agreamentom  et  conspirationem  predict. 
'  Sec.  ad  intentionem  et  propositum  prsedict.' 
uttered  the  said  words  upon  the  said  Sd  day  of 
March,  after  the  signifying  the  king's  pleasure 
to  adjourn ;  and  tl^  said  sir  John  Finch,  the 
Speaker,  endeavouring  to  get  out  of  the  Chair, 
actx)rding  to  tbe  king's  command,  they  '  yi  et 

*  annis  mano  forti  et  iUicito'  assaulted,  evil  in- 
treated,  and  forcibly  detained  him  in  the  Chair; 
and  afterwanls  being  out  of  tbe  Chair,  they  as- 
saulted hinrin  the  house,  and  evil  entreated 
him, '  et  violenter  manu  forti  et  illicito^  drew 
him  to  the  Chair,  and  thmst  hiin  into  it.  Where* 
upon  there  was  great  tumult  and  coinrootion  in 
the  house,  to  the  great  terror  of  the  Commons 
there  assembled,  against  their  all^iaoce,  in 
masifiium  contemptumj  and  to  the  disherison  of 
the  king,  his  crown  dind  dignity,  for  which,  &c. 
To  this  Information  the  De£indaiits  appearing, 
pleaded  to  tbe  joiisdictiDn  of  thia  courts  that 
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the  cottit  ought  not  to  have  cognizance  thereof, 
because  it  is  for  offences  done  in  parHament, 
and  ought  to  be  there  examined  and  punished, 
and  not  elsewhere.  It  was  thereupon  aemurred, 
and  afber  Argument  adjudged ,  that  they  ought 
tn  answer ;  for  the  charge  is  fur  conspiracy,  se- 
ditious acts  and  practices,  to  stop  i  be  adjourn- 
ment of  the  parliament,  which  may  be  exa- 
mined out  of  parliament,  being  seditious  and 
unlawful  acts  ;  and  this  court  may  take  cogni- 
zance nnd  punish  them :  Afterwards  divers 
rule%  being  ^iven  against  them,  viz.  Sir  John 
Elliot,  that  he  should  be  committed^  to  the 
Tower,  and  should  pny  52,000/.  line,  and  upon 
his  eiiinrgement  should  find  sureties  for  his  good 
behaviour ;  and  against  Hollis,  that  he  should 
pay  1,000  marks,  and  should  be  imprisoned, 
and  find  sureties,  &c.  and  against  Valentine, 
that  he  should  pay  500/.  fine,  be  imprisoned, 
and  find  •.ureties.'' 

Then  Mr.  Vaughan  laid  much  emphasis  upon 
the  words '  machinans  et  intendens,  &c.'  and 
then  went  on,  That  the  house  of  commons  had 
not  only  read  the  Case  as  it  vras  in  the  Book, 
but  did  lo0k  Into  the  Record,  where,  in  the  In- 
formation itself,  they  found  some  considerable 
iliflTerexkecs  from  the  print ;  as  that  the  crime 
alledjrcit  consisting  partly  of  Words  spoken  in 
Che  house,  partly  of  crimmnl  actions  pretended 
to  be  committed ;  the  Gentlemen  accused 
pleaded  severally,  namely,  specially  to  tlie 
words,  and.  a  several  plea  apart  to  the  criminal 
actions:  But  the  court  dealt* so  craftily,  that 
they  over-ruled  the  whole  plea,  mingled  toge- 
ther, and  took  it  in  general,  so  that  perhaps 
whatsoever  was  criminal  in  the  notions  tnight 
serve  for  a  justification  of  their  rule,  and  might 
make  it  seem  in  time  to  become  a  Precedent, 
and  a  ruled  case  against  the  Liberty  nf  Speech 
in  Parliament,  winch  they  durst  not  singly  and 
bare-fiiced  have  done. 

The  Hoase  of  Commons  did  take  care  to  en- 
quire what  ancient  laws  did  fortify  this  the 
greatest  Privilejie  of  both  houses;  and  they 
found  in  the  4  Hen.  8.  an  Act  concerning  one 
Richard  Strode,  who  was  a  member  of  parlia- 
ment, and  was  fined  at  the  Stannary  Courts,  in 
the  VVest,  for  condescending  and  agreeint:  with 
othcf  mcrot)ers  of  the  house  to  pass  certain  acis^ 
to  the  prejudice  of  the  Stannaries;  this  act 
was  made  occasionally  for  him,  but  did  reach 
to  every  member  of  parliament  that  then  was, 
or  shall  be  ;  the  very  words  beins;,  viz. 

'And  over  that,  it  be  enacted  by  the  same  au- 

*  thoritVy  that  all  suits,  accusements,  condemn- 
'  ations,  executions,  fines,   amercen^ent*,  pu- 

*  nishments,    corrections,  grievances,   char«res 

*  and  impositions,  pot  or  had,  or  heieafker  to  be 

*  put  or  had  unto,  or  upon  the  said  Richard, 

*  and  to  every  other  person  or  persons  afore- 
'  specified,  that  now  be  of  this  present  parlia* 

*  ment,  or  that  of  any  parliament  hereafter 

*  shall  be^  for  any  bill,. speaking,  reasoning,  or 

*  declaring  of  any  matter  or  matters  conceni- 

*  iiig  the  parliament  to  \>e  commenced  and 

*  treated  of,  he  utterly  void,  and  of  none  effect. 
'  And  over  that,  be  it«enacied  by  the  said  ao- 


'  thority,  that  if  the  said  Richard  Strode,  or  any 

*  of  the  said  other  person  or  persons  hereafter 

*  be  vexed,  troubled,  or  otherwise  charged  for 
^  any  causes,  as  is  aforesaid,  that  then  he  or 
'  they,  and  every  of  them  so  vexed  or  troubled 
'  of,  or  for  the  same,  to  have  action  npou  the 

*  case  against  every  such  person  or  persons  so 

*  vexing  or  troubling  any,  contrarjr  to  this  ordi- 
'  nance  and  provision;  in  the  which  action  the 

*  party  grieved  shall  recover  treble  damages  and 

*  costs,  and  that  no  protection,  essoyiie,  nor 
'  wager  of  law  in  the  said  action  in  any  wise  be 

*  admitted  nor  received,* 

He  said,  it  is  very  possible  the  Plea  of  thost 
worthy  persons,  Denzil  Hollis,  sir  John  Elliot, 
and  the  rest,  was  not  sufficient  to  the  jurisdic- 
tion of  the  court,  if  you  take  in  their  crimi- 
nal actions  altogether;  but,  as  to  the  words 
spoken  in  parliament,  Uie  court  could  have  no 
jurisdiction  while  this  act  of  4  Hen.  8.  is  in 
force,  which  extends  to  all  members  that  then 
were  (or  ever  should  be,)  as  well  as  Strode ; 
and  was  a  public  general  law,  though  made 
upon  a  privii^  and  a  partioular  occasion. 

H^  recommended  to  their  lordshipx  the  con- 
sideration of  the  time  when  these  words  in  the 
Case  of  sir  George  Croke's  Reports  were  spoken, 
which  was  the  2nd  of  Marcn,  4  Caroli  primi, 
being  in  that  parliament  which  beean  in  the 
precedent  March,  3  Car.  at  which  time  the 
Judgment  given  in  the  KineV Bench  about  the 
Habeas  Corpus  was  newly  reversed^  which 
concerned  the  freedom  of  our  persons, ,  the 
liberty  of  speech  invaded  in  this  case;  and  not 
long  after  the  same  Judges  (with  some  others) 
joined  with  them  in  the  Cases  of  Ship-money, 
invaiied  the  propriety  of  our  goods  and  estates ; 
so  that  their  lordships  find  every  part  of  these 
words  for  which  those  worthy  persons  were  ac- 
cused, justified. 

If  any  man  should  speak  against  any  of  the 
great  officer^,  as  the  Chancellor  or  Treasurer,  or 
any  of  the  rest  recited  in  those  acts,  as  by  ac- 
cusing them  of  cerruption,  ill  counsel,  or  the 
like,  he  mi*;ht  possibly  justify  himself  by  proving 
of  it;  but  in  this  case  it  was  impossible  to  do  it, 
because  those  jud:;mei)ts  had  preceded  and  con- 
cluded him,  for  he  could  make  none,  but  by  al- 
ledgifig  their  own  judgments  nhich  they  them- 
selves iKid  resolve*],  and  would  not  therefore  al- 
low to  be  crimes,  which  th^y  had  made  for  laws. 

He  did  inform  their  lord&hips,  that  the  Bill  in 
the  Rolls  hath  another  title  than  that  he  did 
mention  ;  this  being  that,  that  the  clerks  knew 
it  by,  rather  than  the  proper  title. 

The  words  in  the  Case  are  chargied  ea  tn/en- 
tionei  which  ought  not  to  be ;  for  it  is*  clear, 
and  undoubted  law,  that  whatever  is  in  itself 
lawful,  cannot  have  an  unlawful  intent  annexed 
to'  it.  Things  unlawful  may  be  made  a  higher 
crime  by  the  illness  of  the  intent ;  for  instance, 
taking  away  my  horse  is  a  trespass  only,  but  in- 
tending to  steal  him  makes  it  felony ;  borrow- 
ing my  horse,  though  intending  to  steal  him, 
is  not  felony,  because  boirowing  is  lawful ; 
and  there  were  no  use  of  freedom  of  speech 
otherwise,  for  m  depraved  intention  moy  be 
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aanexerl  to  may  tbe  most  jiietifiabie  action. 
If  a  man  eat  no  ilnh,  he  may  be  accused 
for  the  depraved  intention  of  bringing  in  tbe 
Pythagorean  religion,  and  subverting  the  Cluis- 
tian :  If  a  man  drink  water,  he  may  be  accused 
of  the  depraved  intention  of  subverting  the  king*s 
government,  by  destroying  his  revenue  both  oF 
excise  and  custom. 

No  man  can  make  a  doubt,  but  whatsoever  is 
once  enacted  is  lawful ;  but  nothing  can  come 
into  an  act  of  parliament,  but  it  must  be  first 
x)ffered  or  propounded  by  somebody,  so  that  if 
the  act  can  ^rong  nobody,  no  more  can  the  6r8t 
propounding ;  tl^  members  must  be  as  free  as 
Che  houses.  An  act  of  parUament  cannot  dis- 
turb the  sute,  therefore  the  debate  that  tends  to 
it  cannot,  for  it  must  be  propounded  and  de- 
bated before  if  can  be  enacted. 

In  the  reign  of  Henry  8,  when  there  i^rere  so 
many  persons  taken  by  act  of  parliament  out  of 
the  fords  house,  as  tbe  Abbots  and  Priors,  and 
all  the  religious  houses  and  lands  taken  away ; 
it  had  been  a  strange  information  against  any 
member  of  parliament  then,  fc^  propounding 
$0  grttit  an  alteration  in  church  and  state.* 

Besides,  religion  itself  began  then  to  be  alter- 
ed, and  was  perfected  in  the  beginning  of  queen 
Edward  the  6th's  reign,  and  returned  again  to 
Pppery  in  the  bej^inning  of  queen  Mary's;  and 
the  Protestant  religion  restored  again  in  the  be- 
ginning of  queen  Elizabeth's. 

Should  a  member  of  parliament,  in  any  of 
these  times,  have  been  justly  informed  against 
in  the  King's- Bench  for  propounding  or  debating 
any  of  these  alterations ;  so  that  their  lordships 
percei%e  the  reasons  and  inducements  the  house 
of  commons  had  to  pass  these  votes  now  pre- 
fented  to  their  lordships  ? 

Afterwards  these  Votes  were  read,  via. 

Resolved,  6ic,  <<  i.  That  the  act  of  parlia- 
ment 4  Urn.  8,  commonly  intitled.  An  Act 
concerning  Richard  Strode^  is  a  general  law, 
extending  to  indemnify  all  and  every  the  mem- 
bers of  wtih  bouses  of  parliament,  in  all  parlia- 
ments, for  and  touching  any  bills,  speaking,  rea- 
soning, or  declaring  of  any  matter  or  matters  in 
•nd  concerning  the  parliament,  to  be  com- 
muned and  treated  of;  and  is  a  declaratory 
law  of  the  antient  and  necessary  rights  and  pri- 
vileges of  parliament.  8.  That  the  Judgment 
given  5  Car.  against  sir  John  Elliot,  Denzil 
liolUs,  and  Benjamin  Valentine,  esquires,  in 
tbe  Kin^Vbench,  was  an  illegalJudgment,  and 
against  tbe  freedom  and  privilege  of  parliament.*' 

To  both  wlMch  Votes  the  lords  agree  with 
Ibe  house  of  commons. 

Upon  consideration  had  this  day  of  a  Judg- 
ment given  in  tbe  court  of  KingVBench  in  Mi- 
chaelmas term,  in  the  5  Charles  1,  against  sir 
John  Elliot,  knt.  Densil  Hoilis,  and  Benjamin 
Valentine,  esquires,  which  Judgment  is  found 
to  be  erroneous:  It  is  ordered  by  the^lords  spi- 
ritual and  temporal  in  parliament  assembled, 
That  the  said  Denul  Hoilis,  esq.  (now  lord  llol- 
lis,  barOn  of  Ifeildj  be  desired  lo  cause  the  Roll 
gf  the  Court  of  KingVBeach;  wherein  the  said 


Judgment  is  recorded,  tote  brought  before  the 
lords  in  parliament  by  a  Writ  of  Brror,  to  the 
end  that  such  iiuther  Judgment  may  be  given 
upon  the  said  case,  as  this  house  slwll  find  meet. 

Attorn.  Gen.  et  al.  v.  HoDis  ct  al. — Mich.  10 
Cai*.  secundi  regis.  Rot.  76. 

An  Information  in  the  KingVbench  agaiuA 
Sir  John  Ellioc. 
Memorandum,  quod  Rob.  Heath  mil.  attonh 
dom.  regis  nunc  general,  qui  pro  eodem  dom. 
rfge  in  nac  parte  sequttur  in  propr.  persona 
sua  ven.  hie  in  cur.  dicti  dOm.  regis  coram  rege 
apud  Westm.  die  Mereur.  prox.  post  crastio. 
Animar.  isto  eodem  term,  ei  pro  eodem  domino 
rcge  protulit  hie  in  cur.  dicti  dom  in.  regis 
coram  ipso  rege  tunc  ibidem  quandam  inforQi»> 
tionem  versus  Johan.  Elliot  noper  de  London 
mil,  Benjamin  Valentine  nuper  de  London  ar. 
et  Denzil  Hoilis  nuper  de  London  ar.  que 
sequitur  in  hec  verba  scilicet  Midd.  ss.  Memo- 
raxidum  quod  Robertus  Heath  mil.  attorn,  dom. 
regis  nunc  general,  qui  pro  eodem  dom.  rege 
in  hac  parte  sequitur  in  propria  persona  sua 
ven.  hie  in  cur.  dicti  dom.  regis  coram  ipso 
rege  apad  Westo.  die  Meicur.  prux.  post  cm^ 
tin.  Animar.  isto  eodem  termino.  Et  pro  eo- 
dem dom.  rege  dat  cnr.  hie  intelligi  et  infoN 
mari.  Quod  cum  dictus  dom.  rex  pro  diversis 
arduis  et  urgentibus  negotiis  ipsum  fe^em  et 
statum  et  defeosion.  regn.  Angl.  et  ecclesias 
Anglican,  concernen.  quoddam  parliament, 
suum  apud  civit.  suam  Westra.  pred.  teneri 
ordinavit.  Cumoue  superinde  quoddam  parlia* 
mcntum  suuui  clebito  modo  incbont..  et  tent, 
fuit  apud  Westm.  pred.  dcciino  septimo  die 
Martii  anno  regni  dicti  dom.  regia  3  et  ibidem 
per  diversas  prorogationes  oontinoat.  usque  10 
diem  Martii  anno  rc^ni  dicti  dum.  regis  4.  quo 
quidem  10  die  Martii  idem  parliament.  disSoluC 
fuit.  Cum  que  an  tea  pred.  17  diem  Martii  anno 
3  suprad.  scilicet  16  die  ejusdem  mensis  Mar. 
anno  ,3  suprad.  Johannes  Elliot  nuper  de  Lon- 
don mil.  aebito  modo  elect  et  retorn.  fuit  un. 
mil.  pro  com.  Cornub.  in  eodem  parliament, 
deservitur.  Cumqne  etiam  Benjamin  Valen- 
tine nuper  de  London  ar.  eodem  16  die  Martii 
anno  3  suprad,  debito  modo  elect,  et  retornat. 
fuit  un  burgens.  pro  bufgo  de  St.  Germans  in 
pred.  com.  Cornub.  in  eodem  parliament,  de- 
servitur. Cumque  etiam  Denzil  Hoilis  nuper 
de  London  ar  eodem  16.  die  Martii  anno 
3.  suprad.  debito  modo  elect,  ec  retornat. 
fuit  un.  burgens.  pro  buigo  de  Dorchester  in 
com.  Dors,  in  eodem  parliament  deservitar. 
Cumque  etiam  Johannes  Finch  mil.  eodem  16 
die  Martii  aimo  3  suprad.  debito  modo  eleet. 
et  retornat.  fuic  un.  civium  pro  civitat.  Cantuar. 
in  eodem  parliament,  deservitur.  Cumque  pred. 
16  die  Martii  anno  3  suprad.  prefat.  J.  Finch 
Vpnd  Westm.  pred.  debito  modo  electus  et 
constitut.  fuit  Prolocutor,  per  commun.  in 
eodem  parliament.  Et  sic  Prolocutor  pro 
coaunun.  continuavit  usque  i^solution.  ejus- 
dem parliament.  Quod  prefat.  J.  £,  macliinans 
et  intendens  omnibus  viis  et  modis  quibus 
poterit  discord,  malevolenc,  munpufMWiies  c* 
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seditiooes  tain  int.  pred.  dom.  regem  et  nuigaat. 
frxlatos,  proceres  et  justjc.  suus  hi^us  regni 
qa&m  int.  pred.  magnat.  pnebit.  proceres  et 
justiciar,  dicti  dom.  regis  et  reliquos  subdit. 
sttos  seminare  et  eiLcitare  et  regimen  et  guber- 
natioD.  hujus  regni  Angl.  tarn  in  pred.  dom. 
regequam  in  consiliar.  et  tniuistris  suis  cujus- 
cuaque  generis  lotalit.  deprivare  et  enervare  et 
tujnuiu  et  confiision.  in  omnibus  statibus  et 
partibus  hujus  regni  Angl.  introducere  et  nd 
intention,  quod  veri  et  ligei  subdic.  dicii  do- 
mini  regis  cordialcm  suum  amorem  ab  ipso 
rege  retralierent  in  et  duran.  parliament,  pred. 
scilicet  23  die  Febr.  anno  4  suprad.  af)ud 
Westni:  pred.  in  domo  commun.  parliament, 
ibidem  et  sedente  eadem  domo  miiitib.  civib. 
«c  burgens.  adtunc  et  ibidem  assemblat.  et  in 
eor.  presentia  et  auditu  falso  et  malitinse  et 
seditiose  hec  falsa  ficta  malitiosa  et  scandalosa 
verba  Anglicana  alta  voce  dixit  et  propalavit, 
videlicet,  «  The  King's  Privy -Council,' all  his 
'judges  and  his  counsel  learned,  have  con- 
*  spired  together  to  trample  under  their  feet 
^  the  hberty  of  the  subjects  of  this  realm,  and 
'die  privileges  of  this  house.*  |[Priv1]eg.  pred. 
domus  commun.  parliament,  iiinuendo)  cum- 
que  potcitas  summonend.  parliament,  ejusdem- 
que  cominuand.  adjornand.  proropand.  et  dis- 
>o!vend.  dom.  regi  spectat  et  de  jure  periinet 
ad  hbitum  et  beneplacitum  suum.  ciunque 
dictus  dom.  rex  pro  divers,  urgent,  causis 
ipsum  ad  hoc  special! t.  moven.  secundo  die 
Martii  anno  4  suprad.  parUancnt.  pred.  adjor- 
oari  ordinavit  eodem  secundo  die  iVlartii  usque 
10  diem  dusdem  meosis  Marcii  adtunc  prox. 
futur.  Et  (hctys  dom,  rex  pred.  secundo  die 
Martii  nnno  4  suprad.  apud  Weslm,  pred. 
mandavit  prefat.  Johnnn.  Finch  adtunc  Prolo- 
cutori  pred.  QUod  ipse  eodem  secundo  die  IMartii 
miiitibus  civibus  et  burgens.  in  dOmo  coinmun. 
parliament,  adtunc  et  ibidem  assemblat.  bene- 
plncitum  dicti  dom.  regis  significaret  et  notum 
fdceret,  quod  immediate  post  signification,  ill. 
lie  fact.  pred.  domus  commun.  per  ipsos  mil. 
cives  et  burgens.  adjnrnaretur  usque  10  diem 
Martii  adtunc  prox.  futur.  £t  superinde  prefat. 
Johannes  Finch  eodem  secundo  die  Martii 
apud  Weatm.  pred.  miiitib.  civib.  et  burgens. 
in  dicta  domo  common,  ptirliament.  adtunc  et 
ibidem  assemblat.  seden.  eadem  domo  publice 
significavit  et  notum  fecit  pred.  beneplacitum 
dicti  dom.  regis  quod  pred.  domus  immediate 
post  signification,  ill.  fact,  usque  ad  pred.  10 
diem  Martii  per  seipsos  adjornaretur  et  quod 
pred.  Johannes  EUiut  B.  Valentine  et  Denzil 
liollis  tempore  signification,  pred.  per  pred. 
Pmlocutor.  in  forma  pred.  &ct.  presentes  fuer. 
in  domo  commun.  pred.  et  adtunc  et  ibidem 
aadivenint  eandem  signification,  et  ill.  bene 
mteUexer.  pred.  tamen  J.  £.  B.  V.  et  D.  II. 
eodem  secundo  die  Martii  anno  quaito  suprad. 
apad  West.  pred.  malitiose  agreaver.  et  inter 
eo9  coDspimver.  ad  disturband.  milites  cives  et 
hurgens.  de  pred.  domo  commun.  parliament, 
in  ^em  domo  apud  Westm.  pred.  adtunc  et 
ibidem  assemblat.  ne  iUi  secundum  lieneplaci- 
tom  dcti  dojn.  regis  eis  ut  prefertur  significat. 
Vol.  III.  .     . 


seipsos  adjornarentur.  Etpred.  J.  £.  secundum 
ngreament.  et  conspiration,  pred.  ad  malitiosa 
proposita  et  intention,  prc^.  postea  scilicet 
eodem  secundo  die  Martii  anno  4  suprad.  apud 
We&tm.  pred.  iu  eadem  dom.  common,  parlia-- 
nient.  in  presentia  et  audita  pred.  roittt.  civium 
et  burgens.  adtunc  et  ibidem  assemblat.  alta 
voce  fal&o  malitiose  et  seditiuse  dixit  et  propalavit 
hec  falsa  ficta  scandalosa  malitiosa  et.seditiosa 
Anglicana  verba  sequen.  '  Tbe  miserable  condi- 

*  tion  we  are  in,  both  in  matters  o^  religion  and 

*  policy,  makes  me  look  With  a  tender  eye  both 
'  to  the  person  of  the  king  am^the  subject:' 
'  you  know  how  Arminianism  doth  undermine 

*  us,  and  how  popery  comes  upon  us  so  open- 
'  faced  ^  it  gives  a  terror  ^o  the  law ;  that 
'  particularly  concerning  the  plantation  of 
'  Jesuits  amongst  us,*  and  other  things  incident 
'  thereto,  do  manifestly  shew  it.  And  not  only 
'  these  men  who  are  actors  themselves,  I  meaix 

*  the  Jesuits,  t*ut  those  that  '.*.re  their  great  mas- 
'  ter$  and  fautors,  they  have  the  power  of  the 
Haw,  and  dare  check  magistrates  in  the  exe- 
'  cution  of  their  duties;  from  them  it  comes  that 
'  we  sufler  their  guilt,  and  the  fear  of  punishment 

*  that  may  befuU  them,brings  us  ujjon  those  rocks. 
/  Theie  are  among  them  some  prelates  of  the 
'  church,  the  great  bishop  of  Winchester  and  hit 

*  fellows;  it  is  apparent  what  tliey  have  done  to 
'  cast  an  aspersion  upon  the  honour,  piety  and 
'  goodness  of  the  king.  These  arenot  nil :'  but  it 
'  is  extended  to  some  others,  who,  I  fear,  in  guilt 
'  and  conscience  of  their  own  ijl  deserts,  do 
'join  their  power  wiiii  that  bishop,  and  the 
'  rest,  to  draw,  his  majesty  into  a  jealousy  of 
'  the  parhament;  amongst  them  1  shall  not 
'  fear  to  name  the  great  Lord  Treasurer,  ia 
'  whose  person  is,  I  fear,  coft tract ed  all  tliat 
'  which  we  sufler.  If  wc  look  into  religion  and 
'  policy,  I  find  him  building  upon  the  ground 

*  laid  by  the  duke  of  Bucks,  his  great  «ia6ter; 
'  from  him,  I  fear,  came  those  ill  counsels 
'  which  contracted  that  unhappy  conclaslon  of 

*  the  last  session  of  parliament.  And  whoso- 
'  ever  shall  go  about  to  break  parliaments,  par- 
liaments will  break  him  !  I  find  thnt  not  only 
'  in  the  affections  of  his  heart,  but  also  in  relo- 

*  tion  to  him,  he  is- the  head  of  the  Papists. 

*  They  and  their  priests  and  Jesuits  have  ail  re- 
'  lation  to  him,  and  I  doubt  not  to  fix  it  indu^ 
'  bitably  upon  liim  ;  and  so  far  from  the  great- 
'  ness  and  power  of  him  comes  the  danger  of 
'  our  religion.     For  policy  in  ihat  f^reat  ques- 

*  lion  of  Tonnage  and  Poundace  ;  that  interest 

*  that  is  pretended  to  be  the  kjug's,  is  but  the 

*  interest  of  that  person  to  undermine  iho  po- 

*  licy  of  ibis  government,  and  therv^by  to  weaken 

*  the  kinjrdom.     It  was  the  counsel  of  Hespi- 

*  tales,  chancellor  to  Charles  the  Ninth,  king 
'  of  France,  that  the  way  to  weaken  this  king- 

*  dom  .was  to  impeach  ihc  trade  of  it,  and  so  to 

*  lay  our  walls  waste  and  open.     And  I  doubt 

*  not,  hut  by  the  ';ilisquisinon  of  s  few  days 
'  to  prove  that  his  lal>ours  are  lo  uudermioe 

*  us;  That  lie^inviics  si  rangers  to  come  in  to 
'  drive  our  trade,  or  at  least  our  merchants  to 
<  trade  in  strange  t>ouoipsy  which  is  as  dang^x^ 

Y 
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*  OU9 ;  and  tlus  is  that  which  imprints  this  f«ar 
'  in  hi)  person,  and  makes  liim  lo  misinterpret 

*  ©ur  proceedings  to  his  majesty.     No«^  tliere- 

*  fore,  it  will  be  fit  for  true  Englishmen  to  per- 
'  fiirra  their  duties,  and  to  shew  tbt-ir  desire  of 

*  the  safety  b«ith  of  the  kini;  and  kingdom,  and 

*  to  resolve  to  defend  the  sincerity  of  our  reli- 
'  gion,  and  to  declare  our  resolutions  also  hr 

*  the  defence  of  the  right  of  the  subject,  where- 
'  by  we  may  declare  ourselres  to  be  freemen, 
'  and  60  the  more  weakfay  and  able  to  supply 

*  his  majesty  upon  all  occasions.  And  that 
^  we  should  d^lare  all  that  we  have  siifTered 
'  to  be  the  effect  of  new  counsels,  to  the  ruin 
*■  of  the  government  of  this  state,  and  to  make 
'  a»  protestation  against  ail  tliose  men,,wbether 
'  greater  or  subordinate,  that  they  shall  all  be 
'  declared  as  capital  enemies  to  the  king  and 

*  kingdom,  that  .will  persuade  the  king  to  take 
^  Tonnage  and  Poundage  without  grant  of  par. 
'  liament.     And  that  if  any  merchants  shall 

*  wilhngly  pay  those  duties  without  consent  of 

*  parliament,  they  shall  he  declared  as  acce»- 

*  saries  to  the  rest/  Quodque  pred.  D.  H.  se- 
cundum  agreament.  et  conspiration,  inde  inter 
ipsum  et  prefat.  J.  £.  &  B.  V.  ut  prefertur  pre- 
babit.  postea  scilicet  eodeni  secundo  die  Martii 
anno  4  suprad.  apud  Westm.  pred.  in  eadem 
domo  commun.  parliament,  roilitib.  civib.  et 
hurgens.  ndtunc  et  ibidem  assembhit.  et  in  cor. 
presentia  et  auditu  alLi  voce  falsa  raahtiose  et 
seditiose  dixit  et  propalavit  bee  folsa  ficta  ma- 
litiosa  pemiciosa  et  seditiosa  verba  Anglican, 
sequcn.  videlicet,    *  Whosoever  sliail  counsel 

*  the  taking  op  of  Tonnage  and  Poundage  with* 
<  out  an  act  of  parliament,  let  him  be  account- 
'  ed  a  capital  enemy  to  the  king  and  kingdom ; 

*  and  what  merchant  soever  shall  pay  tonnage 
'  and  Poundage,  without  an  aet  of  parliament, 

*  let  him  be  accounted  a  betrayer  of  the  liber- 

*  ties  of  the  subject,  and  a  capital  enemy  to 
'  the  king  and  kmgdom.'  Quodque  prefat.  B. 
V.  &  D.  U.  secundum  agreament.  et  conspi- 
ration, pred.  inde  inter  eos  et  prefat.  J.  £.  pre- 
habit.  ad  intention,  et  proposit.  pred.  et  aa  in- 
tention. <^uod.  prefat.  J.  £.  &  D.  II.  pred. 
falsa  mahtiosa  scandalosa  et  seditiosa  verba 
pred.  in  forma  pred.  et  ad  intention,  et  propo- 
sita  pred.  per  eos  pred.  secundo   die  Martii 

•  anno  4  suprad.  diet,  et  propalar.  ut  prefertur 
dicerent  et  propalorent  eodem  secundo  die 
Martii  post  signification,  pred.  pred.  benepla- 
citi  dicti  dom.  regis  pro  adjomament.  diet, 
domus  commun.  parliament,  ot  prefertur. 
fiend,  per  prefat.  Prolocutorem  fact,  et  ante 
diciionem  et  Propalationem  ahquor.  verbur. 

Sred.  prefat.  J.  £.  &  D.  H.  eodem  secundo  die 
lartit  ut  prefertur  diet,  et  propalat.  pr«fat. 
Johanne  Finch  Prolocutor,  pred.  adtunc.  et 
ibidem  in  quadam  cathedra  Anghce  vocat.  <  the 
'Speaker's  Chair'  in  domo  pred.  existen.et  ex- 
tra pred.  secundum  niaudat.  dicti  dom.  regis 
ei  in  hac  parte  prius  dat.  ire  conan.  in  et  super 
prefat.  Jofaannem  Finch  adtunc  et  ibidem  in 
paoe  Dei  et  diet.  dom.  regis  exist  en.  vi  et 
ttrmts  et  mann  forti  bt  illicite  insult,  feoer.  et 
«ood«m  J.  Finch  maJetractaver.  et  eundem  J. 


F.  in  cathedra  pred.  contra  voluntat.  suam 
manu  forti  et  illicite  deiinuer.  Quodque  postea 
eodem  secundo  die  Martii  et  ante  diction,  pm- 
pnlatioa.  ahquor.  verbor.  pred.  per  pred.  J.  £. 
et  D.  H.  diet,  et  prop^at.  sernndo  die  Martii 
anno  4.  suprad.  prefat.  J.  F.  Prnk>cutor.  pred.r 
apod  We^tm.  pred.  in  domo  pred.  extra  cathe- 
dram  pred.  adtuno  existen.  in  et  super  prefat. 
J.  F.  adtunc  et  ibidem  in  pace  Dei  et  diet,  do- 
mioi  regis  insult,  fecer.et  prefat.  J.  Finch  nuv- 
Ittractaver.  et  violent,  manu  forti  et  iUicite 
ooutra  voluntat.  soam  in  cathedram  pred« 
traxer.  truser.  et-  impuler.  per  quod  magn. 
tumult,  et  pehculosa  commotio  et  confusio  in 
dom.  commun.  pred.  et  maximi  terror/  pred. 
militib.  civib.  et  burgens.  adtunc  et  ibidem 
assemhlat.  adtunc  et  ibidem  mot.  et  eicitat. 
faer.  contra  ligeanc.  suar.  debit,  in  magn.  con- 
tempt, et  manifest,  cxheredation^m  dicti  do^ 
mini  regis  et  derpggtion.  persone  regiminis  et 
prerogative  sue  regie  et  in  legum  et  status  hu- 
jus  regni  Angl.  subversion,  et  in  magn.  scandal, 
et  ignominiam  consihar.  de  privato  concilia 
dicti  dom.  regis  et  al.  magnat.  prelator.  et 
procer.  hu)us1'egniAngLet  justiciar,  etjustic. 
dicti  dom.  regis  ac  in  disturbation.  et  terrorem 
commonitat.  in  parhamenu  pred.  sic  ut  pre* 
mittitur  assemblat.  necnon  ad  peasimum  et  per- 
niciosissimum  exemplum  omn.  al.  in  hujusmodi 
casu  delinquen.  et  contra  pacem  gusdem  dom. 
regis  coron.  et  dignitat.  suas  necnon  contra 
forniam  st&tut.  &c.  Unde  idem  attorn.  &c. 
per  quod  precept,  fuit  vie.  quod  non  omict. 
&c.  Quin  ventre  fac.  eoa  ad  respond.  &c. 

The  Defendants  plead  severally  for  themselves^ 
that  they  were  Parliament-men,  and  that 
the  offence  was  committed  in  parliament, 
and  ought  there  to  be  heard  and  determin- 
ed, and  not  in  the  King's-Bench. 

£t  modo  scilicet  die  Martis  prox.  post  octab. 
Sancti  Martini  isto  eodem  termino  coram  dom. 
reee  apud  West.  ven.  pred.  J.  £.  mil.  B.  V. 
&  D.  H.  in  propr.  person,  suis  et  pred.  J.  £. 
habit,  audit,  information,  pred.  idem  J,  quoad 
supposit.  transgr.  offens.  et  contempt,  pred.  in 
informatione  pred.  mentionat.  in  dicend.  et 
propaland.  pred.  Anglicana  verba  in  informa- 
tione pred.  superius  recitht.  Ac  eidem  J.  pec 
informationem  pred.  in  forma  pred.  impcKiit. 
die.  quod  ipse  non  intend,  quod  dom.  rex 
nunc  de  aut  pro  supposit.  transgr.  oflens.  et 
contempt,  ill.  eidem  JF.  sic  imposit.  in  cur.  dicti 
dom.  regis  nunc  hie  responderi  velit  aut  debeat 
t)uia  die.  quod  pred.  supposit.  offens.  transgr. 
•t  contempt,  in  dicend.  et  propaland.  pr«J. 
Anglicana  verba  in  informatione  pred.  men- 
tionat. et  eidem  J.  in  forma  pred.  imposit  in 
parliament,  et  non  in  cur.  clom.  regis  nunc 
nic  audiri  et  terminari  debent,  &c.  £t  ulterios 
idem  Johannes  die.  quod  ipse  pred.  16  die 
Martii  anno  3  suprad.  in  informatione  pred.' 
mentionat.  dcbito  modo  elect,  ct  retom.  fiiit 
un.  tiiil.  pro  pred.  cum.  Comub.  in  parliament, 
pred.  deservitur.  prout  in  informatione  pred. 
superius  mentionat.  Quodque  idem.  J.  tempore 
ftupposit.  ofieos.  tnuiigr.  et  coBtcmpt.  pred.  in 


92i]  STATE  TRIALS,  5  CHAfiX.es  I.  Id^.—M  *edkiwa  S^feeOes  in  Parliament.  [32ft 


diccmi.  «t  propakod.  Anglicana  verba  pred. 
eidem  J.  in  forma  pred.  imposit.  ac  duran.  tcUo 
tempore  parliament.  pred«  apud  Westin.  pred. 
fait  et  remanhit  un.  mil.  pro  com.  Cornub. 
pred.  pro  eodem  parliament.  Et  hoc  parat.  est 
vcrificure  unde  ex  quo  in  iuformatione  pred. 
evidenter  apporet  et  plene'iiquet  quod  supposii. 
ofiens.  transgr.  et  contempt,  pred.  in  dicend.  ct 
propaland.  Anglicnna  verba  pri'd.  eidem  J. 
io  forma  pred.  im posit,  et  per  intbrmntion.  pred. 
suppo&it.  commiss.  fore  commiss.  fuit  in  pred. 
domo  coinmun.  parliament,  pred.  in  parlia- 
ment, pred.  idcln  J.  pet.  judic.  si  pre6.  dom. 
rex  nunc  hie  de  offens.  transgr.  et  contempt, 
pred.  quoad  Anghcnna  verba  pred.  per  ipsum 
J.  in  parliament,  pred.  in  forma  pred.  dici  et 
propafari  supposit.  in  cur.  dicti  dom.  regis  nunc 
hie  reipontJeri  velit  aut  debeat.  Et  quoad  tot. 
resid.  supposit.  ofFeos.  trnn-gr.  et  contempt,  in 
infomuuione  pre  J.  xncntionat.  eidem  J.  in  for- 
ma pred.  imposit.  eidem  J.  die.  quod  ipse  non 
intendit  quod  diclus  dom.  rex  nunc  de  aut  pro 
pred.  resid.  oflfeus.  transgr.  et  contempt,  pred. 
in  eadem  iuformatione  ineutionat.  eidem  J.  su- 
perius  in  furma  pred.  imposit.  in  cur.  dicti  dom. 
regis  nunc  hie  respondeci  velit  aut  debeat  quia 
die  quod  resid.  pred.  supposit.  offens,  transgr. 
et  contempt,  in  iuformatione  pred.  superius 
spec,  eidem  Johanni  per  information,  pred.  io 
forma  pred.  imposit.  in  parliament,  et  non  in 
cur.  dom.  regis  nunc  hie  Hudiri  et  terminari  de- 
bent.  Et  idem  J.  ulterius  die.  quod  ipse  pred. 
16  die  Mariii  anno  3  suprad.  in  infonuatione 
pred.  mentionat.  debito  modo  elect,  et  re  tarn  at. 
fait  uu.  mil.  pro  pred.  com.  Conmb.  in  pred. 
parliament,  defiervitur,  prout  per  information, 
pred.  superius  mentionat.  Quodque  idem  J. 
tempore  resid.  supposit.  oflfens.  trausgr.  et  con- 
tempt, pred.  ei  in  forma  pred.  imposit.  Ac 
duran.  toto  tempore  parliament,  pred.  apud 
Westtfi.  pred.  fuit  et  remanbitun.mil.  pro  pred. 
com.  Cornub.  in  parliament,  pred.  £t  hoc 
parat.  ett  verificare.  Unde  et  ex  quo  ia  infor- 
matione  pred.  evident,  apparet  et  plene  ItQuet 
quod  pred.  resid.  pred.  supposit.  transgr.  o£ii$. 
ec  contempt,  pred.  io  infonuatione  pred.  men* 
cionat.  eidem  J.  in  Sotmsi  pred.  impOMt.  per  ean- 
dcm  inf:>i-mation.  supposit.  fore  oomniiss.  fmt 
commiss.  in  pred.  domo  commun.  pariiament. 
pred.  in  parliameut.  pred.  idem  J.  pet.  judic.  si 
dictus  dom.  rex  nunc  de  resid.  pred.  supposit. 
offens.  transgr.  et  contempt,  in  inftw-raatione 
pred.  mentionat.  eidcui  J.  in  forma  pred.  im- 
posit. in  parliament,  pred.  in  forma  pred.  i5eri 
supposit.  in  cur.  dom.  regis  nunc  iiic  rcspondexi 
^eiit  auC  delieat,  &c. 

Et  pred.  6en)amin.  Valentine  hain't,  andit. 
information,  pred.  idem  B.  die.  quod  ipse  non  in- 
tendit q«od  dictus  dom.  rex  nunc  de  aut  pro  sup- 
posit. ofiens.  et  contempt,  pred.  in  infonnatione 
pred.  mentionat.  eidevn  B.  per  eandcm  informa- 
tion. in>po»it.  in  cur.  dicti  dom.  reois  nunc  hie  re« 
sponderi  velit  aut  debeat.  Quia  die.  quod  pred. 
soppo&it.  oflens.transg^r.  et  contempt,  in  iuform- 
atione pred.  mentionat.  eidem  B.  pc(r  eandem 
ioforonationem  in  forma  pred.  imposit.  m  par- 
liament, et  non  in  cur.  domiui  regis  nunc  hie 


audiri  et  terminari  debent.  Et  idem  B.  ulte- 
rius dicit  quod  ipbe  pred.  16  die  Martii  anno 
3  suprad.  in  infonnatione  pred.  mentionat. 
debito  niodo  elect,  et  retorn.  fuit  un.  burgens. 
pro  predieto  burgo  de  St.  Germans  in  pred. 
com.  Cornub.  in  pred.  parliament,  deservitur, 
proot  per  iuformaiion.  pred.  superius  men- 
tionat. Quodq;  idem  B.  tempore  supposit.  of- 
fens. transgr.  et  contempt,  pred.  ei  iu  forma  pred. 
imposit.  Ac  duran.  toto  tempore  parliament. 
pred.  apud  Westm.  pred.  fuit  et  remansit.  un. 
burgens.  pro  pred.  burgo.  de  St.  Germans  in 
eodem  parliament.  Et  hoc  parat.  est  verifi- 
care. unde  et  ex  quo  in  informatione  pred. 
evident,  apparet  et  bene  liquet  quod  supposit. 
oiFeDS.  traingr.  et  contempt,  pred.  in  inlbrnm- 
tiono  pred.  mentionat.  eidem  B.  in  forma  pred. 
imposit.  per  informatif^n.  pred.  supposit.  fore 
commisi.  fuit  comzniss.  in  pred.  domo  common, 
parliamenti  pred.  Idem  B.  pet.  judic.  si  dictus 
domiiius  rex  nunc  de  oflTens.  transgr.  et  con« 
tempt,  pred.  sic  sibi  imposit.  per  ipsum  B.  in 
parliament,  predict,  -fieri  supposit.  in  cur.  dicti 
dom.  regis  nunc  hie  responderi  velit  aut  de- 
beat,  &c. 

Etpred.  Denzil  Hollis  habit,  nudit.  mforma* 
tion.  idem  D.  quoad  supposit.  transgr.  offens. 
et  contempt,  pred.  in  inlormatione  pred.  men- 
tionat. in  dieend.  et  propaland.  pred.  Anglicaira 
verba  in  informatione  pred.  superius  recitat. 
Ac  eidem  D.  per  information,  pped.  in  forma 
pred.  icnposit  die.  quod  ipse  non  intendit  quod 
dominas  rex  none  de  aut  pro  supposit.  transgi^ 
offens.  et  contempt,  ill.  eidem.  D.  sic  imposit. 
in  cnr.  dicti  domini  regis  none  hie  responderi 
velic  aut  debeat.  Quia  die.  quod  pred.  sup- 
posit. offens.  trans,  et  contempt,  in  dicend.  ec 
propaland.  pred.  Anglicana  verba  in  informa- 
tione pred.  mentionat.  eidem  D.  in  forma  pred. 
im^it.  in  parliament,  et  non  in  cur.  dom. 
regis  nunc  hie  audiri  ct  terminari  debeant,  &c. 
Et  ulterius  idem  D.  die.  quod  ipse  pred.  16  die 
Martu  anno  3  suprad. jn  iuformatione  pred. 
mentionat.  debito  modo  elect,  et  retornat.  fiiit 
un.  burgens.  pro  pred.  burgo  de  Dorchester  in 
pred.  com.  Dors,  in  parliament,  pred.desertitur, 
prout  in  iuformatione  pred.  superius  mentionat. 
Quodque  idem  D.  tempore  supposit.  offens. 
transgr.  et  contempt,  pred.  in  dicend.  et  pro- 
paland. Anglicana  verba  pred.  eidem  D.  in 
forma  pred.  imposit.  ac  duran.  toto  tempore 
parliameut.  pred.  apud  Westm.  pred*.  fait  et 
remansit.  un.  burgens.  pro  pred.  burgoo  de  Dor- 
chester in  eodem  parliament.  Et  h>c  parat. 
est  verificare.  Unde  et  ex  quo  in  informatione 
pred.  evident,  apparet  et  plene  liquet  quod  sup- 
posit. offens.  transgr.  et  contempt,  pred.  in  di- 
cend. et  propaland.  Anglicana  verba  pred. 
eidem  D.  iu  forma  pred.  imposit.  per  informar 
tioncm  pred.  supposit.  fore  commiw.  fuit- com- 
miss. in  domo  pred.  commun.  parliament,  pred. 
parliiiraertt.  pred.  idem  D.  pet.  judic.  si  dietuft 
dom.  rex  nunc  de  offens.'  transgr.  et  contempt, 
pred.  quoad  Anglicana  verba  pred.  per  ipsimi 
D.  in  parliament  pred.  in  forma'  pred.  dici  et 
pmpalari  supposit.  in  cur.  dom.  regis  none  hie 
responderi  velit  aut  debeat.    £t  quoad  Xok. 
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cesid.  siipposiL  oiTens.  transgr.  et  contempt,  in 
iiifuitDiitioiie  pred.  meutionat.  eidem  D.  supe- 
i^ius  ill  forma  pred.  iinpouit.  idem  D.  dicic  quod 
ip^e  non  inicndit  quod  diet  us  dora.  rex  nmic  de 
aut  pro  pred.  resid.  oHens.  transgr.  etcontcmpi. 
pred.  in  ead<  m  informiuione  mentionat.  eidem. 
I),  superius  iu  foniin  predict.,  impobit.  iu  cur. 
dicti  (lum.  regis  nunc  hie  rebponderi  velit  aut 
fiebent.  Quia  die.  quod  pred.  re.sid.  suppo»it. 
oiTcns.  transgr.  et  co'iitempt.  in  informatione 
pi'iiA,  superiu»  »pecificat.  eidem  D.  per  informa- 
tion, pred.  iu  to  rut  a  pred,  imponit.  in  parlia- 
ment, et  non  in  cur,  doni.  regis  nunc  bic  audiri 
et  terminari  dcbent.  Et  idem  D.  ultehus  die. 
quod  ipse  pred.  16  die  Mariii  anno  S  suprad. 
ill  iiifoniuitione  pred.  mentionat.  debito  modo 
elect,  ct  retornat.  in  it  un.  burgens.  pro  pred. 
burgo  de  Dorchester  in  pred.  com.  Dors,  in 
pred.  parliament.  deser\itur,  prout  per  inform- 
ation. ,pred.  superius  mentionatur.  Quodque 
id^m  D.  tempore' resid.  suppoait.  oiFens.  transgr. 
et  contempt,  pred.  ei  in  lorma  pred.  imposit. 
Rc  durun.  toto  tempore  parliament,  pred,  apud 
WeHm.  pred.  fuit  et  rem  an  sit  uu.  burgens.  pro 
pred.  burgo  de  Dorchester  in  pred.  com.  Dors, 
jn  paiiiament.  pred,  £t  hoc  parat.  est  veri£- 
care.  Uiide  et  ex  quo  in  informatione  pred. 
evident,  npparet  et  pienc  liquet  quod  pred.  re- 
sid.  ftupposit.  offens.  transgr.  et  contempt,  pred. 
in  informatione  pred.  meutionat.  eidem  D.  in 
ibrma  pred.  imposit.  per  eandem  informationem 
auppon.  fore  commiss.  in  pred,  domo  commun. 
parliament,  pred.  in  parliament,  pred.  idem  D. 
pet.  jndic.  si  dictus  dom.rex  nunc  de  resid.  pre- 
dict, supposit.  offens.  transgr.  et  contempt,  in 
informatione  pred.  mentionat.  eiilem  I>.  iu 
tbrma  pred.  imposit.  in  parliament,  pred.  iu 
forma  pred.  fieri  supposit.  in  cur.  dom.  regis  hie 
responderi  velit  aut  debeat,  &c. 


The  Attorney- General   demurs  to  the  Pleas 
severally. 

£r  prefat.  Robertas  Heath  mil.  qui  sequitor, 
&c.  quoad  pred.  placiiura  pred.  J.  Elliot  pro 
eodem  dom.  rege  die.  quod  placitum  ill.  prefat, 
J.  in  forma  pred.  superius  placitat.  materiaque 
in  placita  pred.  content,  rniuu^  sudicien.  in 
lege  existuut  ad  precludend.  cur.  bic  a  jurisdic- 
tion, sua  audiend.  et  terminand.  offens,  transgr. 
et  contempt,  hi  informatione  pred.  mentionat. 
eideirt  J.  per  eandfem  infi>rmationem  in  forma 
pred.  imposit.  Uude  pro  defect  u  sufficien.  re- 
spon.  ill  hac  parte  pet.  judic.  Et  quod  prefat 
J.  dicto  dom.  regi  m  cur.  hie  respondeat  de  et 
in  premiss.  &c.  * 

Et  prefat.  R.  H.  mil.  qui  sequltur,  &c.  quoad 
pred.  placttum  prefat.  B.  V.  pro  eodem  domino 
rege  die.  quod  placitum  ill.  prefat.  B.  in  forma 
pred.  superius  placitat.  materiaque  in  eodem 
content*  minus  sufhcien.  in  lege  exist,  ad  pre- 
cludend. cur.  hie  a  jurisdiction,  sua  audiend. 
ct  terminand.   bfifens.   transgr.   et    contempt. 

Sred.  in  informatione  pred.  meutionat.  eidem 
\.  p€T  eandem  information,  in  forma  pred.  im- 
posit^ Unde  pro  defectu  sutEcien.  respons.  in 
nac  parte  pet.  judic.  et  quod  prefat.  B.  dicto 
dom.  regi  iu  cur.  hie  respondeat  de  et  in  pre- 


miss. &c.    Et  simite^'quo  ad  placitun  Denzil 
Uollis. 

The  Defendants  severally  join  in  Demurrer. 

Et  pred.  J.  Elliot  mil.  ut  prius  die.  quod  pla- 
citum pred.  t^er  ipsum  J.  superius  in  forma 
pred.  placitat.  materiaque  in  placito  pred.  con- 
tent, bun.  et  suiBci<^n.  in  le<;e  existunt  ad  pre* 
cludend.  cur.  hie  a  jurisdiction,  sua  audiend. 
et  terminand.  oiTcns.  transgr.  et  contempt, 
pred.  in  informatione  pred.  mentionat.  eidem 
Johanni  per  eatuiem  informationem  in  forma 
pred.  imposit.  Uuod  quidem  placitum  ma- 
tc-riiunque  in  eodem  placito  content,  idem  J. 
E.  ntii.  parat.  est  verificare.  Unde  ex  qi;o 
idem  attorn,  dicti  dom.  regis  pro  eodem  dom. 
rege  ad  placitum  ill.  non  respond,  uec  ill.  ali- 
qualit.  dedic.  sed  veriiication.  ill.  admittere 
omnino  rtcu»at  pet.  judic.  et  quod  ipse  idem 
J.  de  of&ns.  transgr.  et  contempt,  pred.  in  in^ 
formatione  pred.  mentionat.  eidem  J.  pei*  ean- 
dem informationem  in  forma  pred.  imposit.  per 
cur.  hie  dlmittatur,  &c.  Et  sic  de  verbo  in 
verbum  pro  V'alentine  et  Ilollis  separatiiu. 

The  Attorney-General  prays  that  the  Defend- 
ants may  answer. 

Et  quia  cur.  dom.  regis  hie  de  judic.  suo 
ind^  reddend.  nondum  advisatur  dies  inde  dat. 
est  tam  prefat.  Roberto  Heath  mil.  qui  se- 
(}uitur,  &c.  quam  pred.  J.  £.  B.  V.  &  D.  H. 
in  statu  quo  nunc,  &c.  usque  octah.  Sancti 
Hillar.  conun^lcm.  rege  ubicunque,  &c.  de  ju- 
dicio  suo  inde  audiend.  eo  qupd  cur.  nondum, 
&c.  Ad  quas  quidem  octab.  Sancti  Hillar. 
coram  dom.  rege  apud  Westm.  ven.  tam  pre- 
fat. R.  H.  qui  seqoicur,  &c.  quam  pred.  J.  E. 
B.  V.  &  D.  II.  in  propr.  person,  suis.  Et  pre- 
fat. R.  H.  qui  sequitur,  &c.  pro  eodem  dom. 
rege  pet.  judic. 

Judgment  tliat  the  Pleas  to  the  Jurisdiction' oF 
the  KingVBench  are  insutl^cient. 
Et  quod  pred.  J.  E.  B.  V.  D.  H.  dicto  domw 
regi  in  car.  hie  rcspondeant  et  ear.  qoihbet  t^ 
spondeat  de  et  in  premiss.  &c.  Super  qno  visis 
lectis  et  audit,  omnibus  et  singulis  premiss,  pm 
eo  quod  videtur  cur.  hie  quod  separal.  placita 
pred.  per  prefat.  J.  K.  B.  V.  &  D.  H.  in  forma 
pred.  saperius  placitat.  materiaque  in  separaK 
placitis  pred.  content,  minus  sufficien.  in  lege 
existunt  ad  precludend. 

The  Defendants  ordered  to  answer  over. 

Cur.  hie  a  jurisdictione  sua  audiend.  et  ter- 
minand. oflTcns.  transgr.  et  contempt,  prod,  iu 
informatione  pred.  mentionat.  eisdem  J.  E.  B. 
V.  ^  D.  II.  per  eandem  information,  in  forma 
pred.  imposit.  dictum  est  eisdem  J.  E.  B.  V.  & 
D.  H.  quod  ipsi  iidtm  J.  E.  B.  V.  &  D.  U. 
dicto  dom.  regi  in  cur.  hie  respondeant&  eor. 
quilibet  respondeat  de  et  in  premiss,  in  infor- 
Riatione  pred.  superius  content.  &c.  Et  super 
hoe  dies  dat.  est  per  cur.  eisdem  J.  E.  B.  V.  & 
D.  H.  f'oram  dom.  rege  ubicunque,  &c.  usque 
diem  Veneris  prox.  post  octab.  Pur.  beate  Marie 
Virgin,  ad  information,  predict,  inierloquend. 
et  tunc  ad  respond.  pericuUs  suis. 
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Jodgment  against  them  for  want  of  Pleas  in  / 
Chief. 

Ad  qaem  dtero  coram  dom.  rege  apud  Westm. 
Ten.  tarn  prefat.  R.  U.  qui  sequitur,  6ic.  quam 
prefat.  J.  fe.  B.  V.  &  D.  11.  in  propr.  personis 
suis.  £c  prefat.  J.  £.  B.  V.  &  D.  H.  licet  ipsi 
septus  premonit.  et  ftoleropnit.  exact,  ad  re- 
spond, nihil  dicant  in  barr.  nive exoneration,  in- 
fonuatiou.  pred.  per  quod  idem  dominus  rex 
reinanet  versus  eos  iudefense.  Ideo  cons,  est 
<]uod  pred.  J.  £.  B.  V.  &  D.  H.  capiantur  ad , 
satisfuciend.  doro.  regi  de  finib.  suis  occasione 
tr;msgr.  et  contempt,  pred.  Ac  quod  habeant 
im  prison  ament.  corpor.  suor.  ad  voluntat.  ipsi  us 
dom.  regis,  et  quod  antcquam  delihcrentur  qui- 
Jibct  eor.  inveniat.  suffic.  secur.  de  se  bene 
gerend.  erga  dictum  dominum  regem  et  cunc- 
tum  populum  suum.  Et  quod  pred.  J.  E.  com- 
niiitatur  locumtenen.  Turris  domiui  regis  Lon- 
don, salvo  custodiend.  quousque,  &c.  Quod, 
que  pred.  B.  V.  &  B.  H.  committantur  Mar. 
inaresc.  domini  regis  curam  ipso  rege  salvo  cus- 
todiend. quou^que,  8cc. 

Et  finis  ejusdem  J.  E.  aiferatur  per  cur.  oc- 
casione predict,  ad  2,000/. 

Et  finis  ejusdem  B.  V^.  aSeratur  per  cur.  oc- 
casione pred.  ad  500/. 

Et  finis  ejusdem  D.  H.  afferatur  per  cur.  ad. 
1000  merciis. 

Afterwards  the  Attorney-General  comfs  into 
Court,  and  acknowledges  that  IloUis  has 
paid  his  Fine. 
Pofttea  scilicet  die  Lune  prox.  post  octab. 
Pur.  beate  Murie  Virgin,  anno  regni  dom.  Ca- 
roli  nunc  regis  Angl.  &c.  IS.  coram  dom.  rege 
apud  West.  ven.  Johannes  Banks  mil.  attorn, 
dum.  regb  nunc  general,  qui  pro  eodem  dom. 
rege  mode  in  hac  parte  aequitur  et  pro  eodem 
dom.  rege  die.  et  cognovit  .quod  pred.  D.  H. 
solvit  et  satisfecit  pred.  1,000  mercas  recepL  ad 
Scaccarii  dicti  dom.  regis  ad  usuni  dicti  dom. 
regis  in  plen.  satisfaction,  pred.  finis  super  ip- 
sum  D.  pro  ofiensk  pred.  in  informatione  pred. 
soperius  nominat.  per  cor.  hie  in  ipsum  impo- 
sit.  prout  per  constat,  sub  manu  Edwardi  War- 
dour  mil.  derici  peUium  recept.  Scaccarii  dicti 
dom.  regis  hie  in  cur.  ostens.  plcne  liquet.  £t 
pro  eodem  dom.  rege  idem  attorn,  dicti  dom. 
regis  general,  cognovit  dictum  dom.  regem  inde 
fore  satisfactum.  Ideq  idem  D.  H.  de  cisdem 
1,000  mercts  eat  iode  quiet. 

At  another  time  af\cr,  the  Attorney  brings  into 
Court  the  king*s  Letters  Patents  under  his 

{)rivjr-seal,  whereby  the  king  remits  to  Va- 
entine  his  Fine,  and  all  the  rest  of  the  Judg- 
ment ;  and  prays  the  same  may  he  enrolled 
and  allowed. 

Postea  scilicet  die  Mercur.  prox.  post  quin- 
deo.  Pasche  anno  regni  dicti  dom.  regis  nunc 
Angl.  &c.  16  coram  dom.  rege  apud  Westm. 
▼en.  Johannes  Banks  mil.  attorn,  dom.  regis 
nunc  general,  in  propr.  persona  sua.  £t  pro- 
tttlit  in  cur.  dicti  dom.  regis  coram  dom.  rege 
tunc  ibidem  quoddam  breve  ipsios  dom.  re^^is 
4e  privat.  sigillo  sibi  et  al.  direct,  et  petiit  il- 


lud  irrotulari  et  allocari,  cujus  quidem  btevii 
tenor  sequitur  in  base  verba  :  *  Charles,  by  the 
'  grace  of  Grod,  king  of  £ngland,  Scoiiandi 
'  France,  and  Ireland,  Defender  of  tlie  Faith^ 
'  &c.    To  the  lord  htgh-trcasuier  of  England, 

*  chancellor,  nnder-treasurer,  and  barons  of 
'  our  £xchequer,  and  all  other  officers  apd  mi- 

*  nisters  of  the- same  court  for  the  time  being, 

*  and  to  the  chief-justice,  and  the  rest  of  our 
'justices  of  our  court  of  King's-Bench^  and  lo 
'  ou:  attorney-general,  and  all  other  officers 
'  and  ministers  of  the  same  court  for  the  time 
'  being,  greeting.  Whereas  in  JMichaelmas 
'  term,  in  the  tenth  year  of  our  rei^,  upon  an 

*  Information  in  our  name  exhibited  in  our 
'  court  of  KingVBench,  against  Benjamin  Va- 
'  lentine,  e^q. ;  and  others,  for  (livers  ofiences, 
'  trespasses,  and  contempts  therein  mentioned, 
'  the  said  Benjamin  Valentine,  by  Judgment  of 

*  the  same  court,  was  fined  to  us  in  the  sum  of 

*  500/.  and  to  be  committed  to  our  prison  of 

*  our  Marshalsea   during  our  pleasure  '^  and 

*  that  he  shall  find  sufficient  security  for  his 

*  good  behaviour  to  us  and  our  people,  as  bj 
'  the  said  Information  and  Judgment  tliere- 

*  upon  remaining  upon  record  in  our  said  court 

*  of  KingVBench,  more  at  large  may  appear. 
'  And  whereas  tlie  said  B.  V.  hath  been  re- 

*  strained  of  his  liberty  since  the  last  parliii- 
'  ment  for  not  satisfying  the  said  fine  so  impos- 

*  ed  on  him,  as  aforesaid.  Now  know  ye.  That 
'  we  of  our  special  grace  have  remised,  releas^- 

*  ed,  and  quit-claimed,  and  by  these  presents^ 
'  for  us,  our  heirs  and  successors,  do  remise,  re- 
'  lease,  and  quit-claim  unto  the  said  B.  V.  the 
'  said  fine  or  sum  of  500/.  by  the  Judgment  of 
'  our  said  court  on  him  the  said  B.  V.  imposed 
'  as  aforesaid.    And  all  commitment,  imprison- 

*  ment,  and  other  matters  whatsoever  adjudged 
'  or  inflicted  upon  him  by  our  said  court,  for  or 

*  by  reason  of  the  trespasses;  oflfences  or  con- 

*  tempts  aforesaid.  Wherefore  we  do  by  these 
'  presents  will  and  require,  as  well  the  lord- 

*  treasurer,  chancellor,  under-treasurer,  and 
'  barons  of  our  Exch^uer,  as  the  justices  of 

*  our  court  of  King's-Bench,  and  the  officers 

*  and  miuisters  of  the  said  several  courts  re- 
'  spectively,  to  %bom  it  shall  or  may  appertain, 
'  that  they,  and  every  of  them  respectively,  at 

*  all  times  hereafter  do  forbear,  aoa  utterly  sur- 

*  cease  to  roak^  or  grant  forth  any  extents^ 
'  seizures,  executions,  or  other  process  what- 
'  soever,  against  the  said  B.  V.  his  heirs,  exe- 
'  cuton  or  administrators,  or  his  or  their  lands, 
'  tenements,  hereditamenis,  goods  or  chattels, 
'  for  or  concerning  the  levying  of  the  said  fine 

*  or  sum  of  500/.  or  any  part  thereof.  And 
'  that  they  take  order  as  well  for  his  /oil  and 
'  dear  discharge  thereof,  as  of  and  from  his 
'  commitment  and  imprisonment  as  aforesaid. 
'  And  these  presents,  or  the  enrolment  thera- 

*  of,  shall  be  unto  them,  and  every  of  tbem  to 

*  whom  it  shall  or  may  apperuin,  a  sufficient 
<  warrant  and  discharge  m  that  behalf.    And 

*  lastly,  we  will,  and  by  these  presents  autho- 

*  rise  and  require  our  attorney-general  for  the 

*  time  being,  for  us,  and  in  our  behalf,  to  ae- 
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*  knowledge  satisfaction  upon  record  of  and  for 
«  the  said  6ne  of  500/.  on  the  said  B.  V.  bj 
'  Judgment  of  our  said  court  so  inpofed  as 
*.  aforesaid.     Whereby  he  may  be  full  v  and  ab- 

*  solutely  acquitted  and  discharged  tliereof 
<  against  us,  our  heirs  and  successors  |    and 

*  these  presents,  or  the  enrolment  thereof,  shall 

*  be  unto  our  said   attorney-general  for  the 

*  time  being,  a  good  and  sufficient  warrant  in 

*  that  behalf.     Gi^en  under  our  pi  ivy-seal  at 

*  our  palace  of  W«»8tminbter,  the  7th  d  ;y  of 

*  March,  in  the  fifteenth  year  of  our  reign.' 

Judgment  of  the  Court  at  tlie  Attorney 'sprayer, 
that  Valentine  be  dischai^ed. 
Et  super  hoc  idem  J.  B.  miles  attorn,  dicti 
dom.  regis  general,  pro  eodem  dom.  rege  vir- 
tute  brevis  de  privat.  sigillo  predict,  dicit  et 
cognofit  ipsum  .dominum  re^em  fore  plenar. 
satisfact.  de  pred.  fin.  500/.  super  ipsum  B.  V. 
pro  offens.  predict,  in  informatione  predict, 
inentionat.  per  cur.  Kic  ut  prefertur  imposit.  et 
pet.  quod  pred.  B.  V.  virtute  brevis  pred.  de 
unprisonament.  suo  ads.  ipsius  dom.  r^is  et  de 
juoic.  pred.  exoneretar  et  dimittatur  super  quo 
vis.  ec  per  cur.  iiic  intellect,  omnibus  et  singu- 
lis p^raiss.  cons,  est  per  cur.  quod  pred.  B.  V^. 
pro  offcns.  pred.  in  informatione  pred.  Supcrius 
inentionat.  per  cur.  hie  ut  prefertur  imposit.  sit 
inde  quiet,  et  cat  inde  sine  die,  et  quod  ipse 
idem  B.  V.  de  imprisonaroent.  suo  ad  sect, 
dom.  regis  et  de  judic.  pred.  versus  ipsum  B. 
in  forma  pred.  reddit  exoneretur  ec  dimittatur, 
&c. 

D.  Ilollis,  noif  Lord  HoHis,  brings  a  Writ  of 
Krror  upon  the  said  Judgment,  returnable 
in  Pnrliamentt 

Postea  scilicet  12  die  Febr*  anno  regni  doro. 
nostri  Caroli  seciindi  nunc  regis  Anf^l.  &c.  20 
dominus  rex  mandavit  dilecto  et  fidel.  soo  Jo- 
lianni  Kelynge  mil.  capital,  justic.  dicti  dom. 
regis  ad  placita  coram  ipso  rese  tenend.  assign, 
breve  suum  clauaum  in  hsc  verba,  Carolus  se- 
cundns,  &c.  dilecto  ec  fidel.  nostro  Jbhanni  Ke- 
lynge  mil.  capital,  justic  nostro  ad  placita  co- 
Tarn  nobis  tenend.  assign,  salutem.  Quia  in 
record,  process,  ac  etiam  in  redditione  judicii 
«uper  quandain  infonnationem  in  cur.  dom.  Ca- 
Toli  primi  nuper  regis  Angl.  patri^  nostri  pre- 
'Chanssimi  coram  ipso  nuper  dom.'rege  exhibit, 
per  Robertum  Heath  mil.  tunc  attorn,  general. 
Ipsius  nuper  dom.  regis,  qui  pro  eodem  domino 
rege  in  ea  parte  sequebatiu*  versus  Johannem 
Elliot  nuper  de  London  mil.  B.  Vnleniine  nu- 
per de  London  pred.  ar.  et  D.  Hollis  nuper  de 
Lond.  pred.  ar.  de  divers,  malege^tur.  ut  dicitur 
error  mtervenit  manifestos  de  erave  dampn. 
ipsius  D.  H.  modo  dom.  Hollis  baron,  de 
Ifeitd  sicut  ex  querela  sua  accepimos.  Nos 
CMJitiui  siquis  fuerint  raodu  debiro  corrigi  et 
eidem  D.  H.  modo  duraino  Hollis  baron,  de 
Ifeild  plenaiii  et  celerem  jnstic.  fieri  volen.  in 
hue  parte  vobis  mandamus  quod  si  judic.  inde 
reddrt.  sit  'tunc  record,  et  process,  pred.  cum 
^rtnnibus  ea  lant^en.  nobis  in  present,  parlia* 
ment.  nostrum  distincte  et  operte  mittatis  et 


hoc  breve  ut  inspect,  record,  et  process,  pred. 
ulterius  inde  assensu  dominor.  spiritual,  et 
temporal,  in  eodem  parliament,  ejiisteo.  pro 
error,  ilL  corrigend.  quud  de  jure  et  secundum 
legem  et  cous.«regni  nostri  Angl.  fuerit  facitnd. 
T.  meipso  apud  Westm.  12  die  Febr.  anno 
regni  nostri  20.  Noebuky. 

The  Lord  Chief  Justice  deliters  the  Record. 

Virtute  cujus  quiciem  breiis  dictus  CQpitaL 
justic.  record,  pred.  dom.  regi  in  present,  par* 
liament.  propr.  manibus  protulit  secundam  exi* 
gene,  ejusdem  breVis  et  postea  scjlt.  8  die  Mar* 
tii  anno  regni  dom.  r^is  nunc  Caroli  secundi 
20  coram  ipso  rege  in  presenti  parliament,  veo. 
pred'  D.  U.  modo  dom.  Hollis  baro  de  Ifeild 
per  Samuel,  ^stry  attorn,  suum  et  dicit  quod  in 
record,  et  process,  pred.  ac  etiam  in  redditione 
judicii  pred.  manifest,  est  errat.  videlicet  in  hjec 
verba  in  informatione  pred.  meiitionat.  fore 
dicti  et  pro'^alat.  in  domo  coramun.  parliament, 
per  pred.  D.  H.  modo  dominum  HoUis  tunc  ex* 
isten.  burgens.  pro  burgo  de  Dorchester  in  tunc 
presen.  parliament,  detiervieu'  audiri  et  tenni- 
nari  in  domo  commun.  parliament,  debeant  per 
legem  terre  et  non  in  cur.  doraini  regis  et  in 
hoc  quod  per  information,  in  dicto  record,  men^ 
tionat.  idem  D.  H.  modo  dominus  Hollis  one- 
ratur  cum  dictione  et  propal.itione  quorundam 
verbor.  in  domo  commun.  parliament,  ac  etiam 
cum  transgrs.  et  insult,  fact,  vi  et  afmis  super 
Jofaannem  Finch  Prolocutor,  ejusdem  tunc  do* 
mus  commun.  parliament.  Ad  que  idem  D.  H. 
modo  dominus  H.  quo  separal.  placita  placita- 
bat  tameo  unicum  tantum  judic.  reddit.  est  de 
otroque  per  cor.  et  unicus  finis  ubi  duo  judicia 
reddi  et  duo  fines  imponi  debuissent  quia  si 
forte  transgr.  et  insult,  audiri  et  terminari  forte 
possit  nut  debeat  in  cur.  dom.  regis  coram  ipso 
rege  tanien  dictio  et  propalatio  verbor.  quorura- 
cooque  in  domo  commun.  parliament,  per  bur- 
gens. in  eodem  parliament,  dcservien.  alibi ouam 
in  parliament,  audiri  seu  terminari  non  deoeor, 
4ec. 

Et  Galfiridas  Palmer  rail,  et  bar.  attorn,  do- 
mini  regis  nunc  general,  qui  per  eodem  dom. 
rege  in  hoc  parte  sequitur4>reseu.  in  propr.  pei^ 
sona  saa  pro  eodem  dom.  rege  dicti  quod  nee 
in  record,  et  process,  pred.  nee  in  redditione 
judicii  pred.  in  uUo  est  errat.  et  pet.  &c. 

A  Message  was  sent  to  the  House  of  Com- 
mons by  sir  William  Child  and  sir  Justinian 
Lew  in,  to  acquaint  them,  that  the  Lords  do 
agree  to  those  Votes  which  were  delivered  at  the 
Conference  yesterday. 

Die  Mercurii,  15  April,  1668. 

"  Whereas  counsel  have  bsen  this  day  heard 
at  the  bar,  as  well  to  ar^ue  the  Errors  assigned 
by  the  lord  Hollis,  baron  of  Iftild,  npon  a  Writ 
of  Error  depending  in  this  house,  brought  aeainst 
a  Judgment  given  in  the  court  of  King*s-Brndi 
in  5  Cur.  1,  against  the  smd  lord  Hollis,  by  the 
name  of  Derttil  Hollis.  e*q.  and  others;  as  also 
toranintam  and  defend  the  said  Judgment  on 
his  majesty's  behalf :   Upon  due  censideretion 
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bad  of  what  b«th  bc«n  ofiered  on  bocb  pans 
chcreupon,  the  Lords  spihtoal  and  temponl  in 
parhamant  do  onlcr  and  a^jod^r,  That  the  said 
Judgment  given  in  the  court  of  Kmg's-Beoch  in 
&  Car.  1,  against  the  said  Densii  Uolii8,.and 
others,  shall  be  reversed.'' 

The  Form  whereof  (to  be  affixed  to  the  Tran- 
script olt  the  Record)  foUoweth : 

*  £t  quia  caria  pariiamenti  dc  judicio  sao  da 

<  et  super  prsmissis  reddend'  nondom  advisatur, 
'  dies  datds  est  um  pradict'  Galfrido  Palmer 

*  iftiliti  et  baronet*  qni  seauitur,  &c.  quam  pras- 

*  dict^  Deniil  domino  Uollis  coram  eadem  curia 

*  usqne  ad  diem  Mercurii  decimom  quintum 
'  diem  Aprilis  tunc  proximom  seqaentcm  spud 

*  Westmonast.  in  comitat'  Midd'dejndiciosuo 

*  inde  andiend*  eo  ciood  curia  praedict'  nondum, 
'  &c.    Ad  quem  diem  coram  curia  predict' 

*  Galfridus  Palmer  qui  sequttur,  &c.  quam  prs- 

<  dictus  Denzil  dominus  Hollis  in  propriis  p^r- 
'  Bonis  snis.  Super  quo,  visis,  et  per  eandem 
<•  curiam  nunc  hie  pienius  intellectis  omnibus  et 

*  singulis  pecmissis,  maturaque  delib«fratione 

*  inde  habita,  consideratum  est  per  curiam  prsB- 
'  diet  am,  quod  judicium  predict'  ob  errores 
'  praedictos  et  alios  in  recordo  et  ptoc^sso  pne- 

*  dictis  compertos,  revocetur,  sdnulletur  et  pe- 
\  nitus  pro  nullo  habeatur*  £t  quod  predict' 
'  Deaiil  dominus  Hollis  ad  omnia  que  idem 

*  Denzil  dominus  Hollis  occasione  judicii  prae- 
'  dicL  amisit,  restituatur/ 

Jo.  BaoWNi,  Cleric  Parliamentorum. 


It  seems  to  be  but  just  towards  the  charac- 
ters of  die  Judges  of  this  time  to  add  the  fol- 
lowing passages  from  Ken  net : 

"  The  ui^nt  necessity  of  Sopplies,  to  be  ia 
some  measure  suiuhle  to  the  king's  honour, 
and  the  very  nation's  support,  must  exercise  the 
king's  council  in  finding  out  all  possible  ways 
and  means  to  bring  in  money.  In  order  to 
this  oifent  end,  the  kin«  sent  his  letters,  dated 
May  ld,'ia30,  to  the  Judges  and  Attorney- 
General,  to  ftame  and  publish  certain  orders 
for  execution  of  the  office  of  Keceiver  and  Col- 
lector of  Fines  and  Forfeitures,  erected  by  his 
late  father  of  blessed  memory /and  hy  his  present 
majesty  confirmed  to  John  Chamberlayn  his 
majesty's  physician,  and  Edward  Brown,  esq. 
I'he  Judges  met  and  concluded,  that  the  said 
letters  patents  were  both  against  law  and  his 
majesty's  profit,  and  sent  an  account  of  the  ex- 
cesses and  irregularities  in  the  said  patent,  in  a 
letter  from  all  the  Justices  and  Barons^  directed 
severally  to  the  Lord  Keeper  and  Lord  Trea- 
surer. And  though  this  did  well  demonstrate 
the  integrity  of  the  Judges,  that  they  would 
never  prostitute  an  opinion  to  tlie  mere  interest 
of  the  king;  and  did  as  much  vindicate  his 
majesty's  honour,  that  he  would  insist  upon  no 
method,  though  begun  by  his  father,  which  the 
Judges  of  his  realm  should  not  pronounce  to 
be  strictly  lawful ;  yet,  lowcver,  this  too  was 
applied  to  the  prejudice  of  die  court,  as  if  they 
were  pursuing  methods  which  the  very  Judges 
•ondemned  for  arbitrary  and  illegal. 


*<  Wcstninster-hall  was  exercised  witli  many 
singular  casesy  that  serve  much  to  express  the 
disposition  of  the  times.  In  Easter  Term  sir 
Henry  Martyn,  LL.D.  and  Judge  of  the  Ad- 
miralty, made  a  great  complaint  to  the  king 
against  the  Judges  of  the  KingVfiench,  for 
granting  prohibitions  against  his  court:  and 
upon  tUs  occasion  the  Judges  were  called  be* 
fore  the  king,  where  (hey  stoutly  justified  their 
proceedings  in  those  cases  to  be  according  to 
law,  and  firum  whence  they  could  not  depart 
by  viHue  ef  their  oaths.  A  boot  the  next  Term, 
the  feoffees  in  trust  for  the  buying  in  of  impro* 
priacions  to  be  bestowed  upon  preaching  mi« 
nisters,  were  brought  into  the  Exchequer  for 
breacl^  of  their  trust  in  not  augmenting  poorer 
vicarages,  bat  giving  arbitrary  pensions  to  lee* 
lorers  and  disafiected  preachers :  their  corpo- 
ration was  jiissolved,  and  their  fimd  and  stock 
adjudged  (o  the  king ;  of  which  we  mast  take 
some  tart  her  notice  in  our  view  of  church  af* 
fairs.  Nigh  the  snme  time,  Huntloy,  a  minister 
in  Kent  before  mentioued,  having  been  cen- 
sored and  imprisoned  by  the  High  Commission 
Court,  brought  now  his  action  of  false' impri« 
sonment  agaiost  the  keeper  Mr.  Barker,  and 
some  of  the  commissioners  by  name.  The  At- 
torney General  moved,  that  the  action  might 
lay  against  the  eaoler  only,  and  by  no  means 
against  any  of  the  persons  in  the  High  Com- 
mission :  but  after  long  debate,  the  Court  or- 
dered that  two  of  the  commissioner^  should  an- 
swer. The  bishop  of  London  made  the  king  sen- 
sible, that  the  authority  of  his  High  Commission 
Court  would  foil  to  nothing,  if  the  Judges  of  it 
muM  be  now  exposed  to  personal  actions.  Upon 
which  the  king  sent  his  advocate.  Dr.  Ryvcs,  to 
the  Lord  Chief  Justice,  re<^uinng  him  ti>  pro* 
ceed  no  farther  in  that  cause  till  lie  had  spoWen 
with  his  majesty.  The  Chief  Ju^ftice  an&wered, 
'  We  receive  the  Message;'  and  then  consulted 
with  the  Judges,  and  they  came  to  this  resoln« 
tioii,  that '  tliev  conceived  tuch  a  message  not  to 

*  stand  with  their  oaths,  which  commanded  an 
'  indefinite  stay  of  a  cause  betw  een  party  and 
'  patty,  that  might  stop  the  course  of  justice  so 
<  long  as  the  king  would.'  And  tiiey  farther  de* 
clared  the  doctor  to  be  no  fit  messenjicr,  all 
messages  frum  the  king  to  them  being  usually 
by  the  lord  keeper,  or  the  attorney  general,  in 
causes  reiatingto  the  administration  ofjustice. 
By  the  court's  desire,  the  chief  justice  acquaint« 
ed  tlie  lord  keeper  aod  ihei#isiipp  of  London^ 
who  both  agreed  that  the  inessaze  was  mis* 
taken,  and  that  the  king's  mind  was  not  to  ' 
command  a  stop,  but  to  desire  as  much  slow- 
ness as  might  stand  with  justice.  Afler  this, 
upon  the  importunity  of  the  commissioners^ 
who  wdald  no  longer  act  if  thus  exposed  to 
suits  at  common  la%v ;  the  king  assumed  the 
matter  to  himself,  and  sending  for  the  Judges^ 
charged  them  with   *  es press  command,  that 

*  they  should  not  nut  the  commissioners  to  an- 

*  swer.'  .The  Juogcs  stoutly  replied,  that  they 
could  not,  without  breach  of  tneir  oaths,  per- 
form that  command.  Afterwards  the  matter 
was  handled  at  the  oouncil-taUe  in  presence 
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•f  the  Judges ;  where,  after  long  batring,  it 
was  determined,  that  the  Judges  tnd  done  their 
duty,  and  that  the  oonunissioners  ought  to  an- 
swer. Toward  the  end  of  Trinii^  term  the 
sickoess  encrrasin^  in  Sonthwark,  Uobart, 
Stroud,  and  Valentine,  three  of  the  late  mem- 
bers, imprisoned  iif  the  Marshalsea,  sued  to  ihe 
Judges  of  the  King's-bench  to  be  removed  to 
the  Gate-bouse,  and  were  by  writ  from  the 
court  so  removed.  Bat  Mr.  SeUen,  being  at 
the  same  time  in  theMarshalsea,  had  forgot  or 
omitted  to  make  tlie  like  application  to  the 
King's-bench  till  the  term  uras  over,  and  the 
Judges  in  the  circuit :  After  which  he  sued  to 
the  Lord-Treasurer  for  the  like  favour  of  re- 
moval, and  by  warrant  from  his  lordship  was 
accordingly  so  remot-ed.  But  in  Michaelmas 
term  the  Judges  called  on  the  marshal  for  his 
prisoner  Selden ;  and  he  producing  the  trea- 
surer's warrant  by  the  king  s  direction,  they  de> 
clared  such  warrant  to  be  illegal,  and  seot  their 
writ  to  remand  the  prisoner  back  again  to  the 
Marshalsea.  In  the  Hilary  term  following,  the 
attorney-general  exliibited  two  several  iiiforma- 
tions  a^nst  sir  Miles  Hobart,  kt.  and  William 


Stroud,  cso. ;  (who  by  writ  from  the  KiugV 
bench  had  been  removed  from  the  Marshalsea 
to  the  Gate-house)  for  escapes  out  M  prison, 
proving  that  Siroud  had  resided  with  a  keeficr 
10  his  own  chambers  at  Gra/s-Iim ;  and  Ho- 
bart had  cootinned  with  a  keeper  at  his  lod^ 
ings  in  Fleet-street.  Tlie  jury  returned  their 
verdicts  severally  Not  Guilty  :  And  the  Judges 
resolved,  that  the  prison  of  the  KingV bench  is 
not  any  local  prisuii  confined  to  one  place;  but 
that  every  place  where  any  person  is  by  autho- 
rity of  that  court  restrained  of  his  liberty,  is  a 
pnson.  These  several  cases,  and  the  decision 
of  them,  do  abundantly  prove,  that  the  present 
set  of  Judges  were  uu  servile  creatures  of  the 
court ;  a:id  that  the  king  did  not  insist  upon 
their  obsequious  compliaucc  with  him;  but 
they  gave  their  judgments  with  freedom  and 
courage,  and  the  kii*g  ac<fuiesced  in  their  opi- 
nion, though  contrary  to  his  own.'' 

That  the  court  of  King*s»beoch  can  commit 
to  any  prison,  see  Rex  v.  Hart  and  White, 
in  doiu.  proc.  May  1809,  and  the  coses  and 
authorities  cited  in  that  < 


131.  Proceedings  against  RogeuMaxwaring,  D.  D.  for  preaching 
and  publishing  two  Sermons,  maintaining  Doctrines  tending 
to  the  Subversion  of  the  Laws  and  Liberties  of  the  Kingdom  : 
4  Charles  L  a.d.  1628.  fl  Rushw.  ColL  2  Cobb.  Pari. 
Hist  388.     Sir  John  Napier's  MS.] 

LIR.  Roger  Manwaring  promoted  the  same 
business  (the  Forced  Loan)  in  two  Sermons. 
In  one  of  them  he  said  :  '  That  the  king  is  not 
•  bound  to  obsen-e  the  laws  of  the  realm  con- 


*  cemin|  the  Subjects'  Rights  and  Liberties,  but 
'  that  his  royal  will  and  command  in  imposing 
'  Loans  and  Taxes,  without  common  consent 

*  in  parliament,  doth  oblige  tiie  subjects  con- 

*  science  upon  pain  of  eternal  damnation.  Thnt 
'  those  who  refused  to  pay  this  Loan,  offended 
'  against  the  law  of  God,  and  the  king's  su- 
'  preme  authority,  and  became  guilty  of  impiety, 

*  disloyalty,  and  rebellion.  And  thot  the  ao- 
'  thority  of  parliament  is  not  necessary  for  the 

*  raising  of  Aids  and  Subsidies  ;  and  that  the 

*  slow  proceedings  of  s?Uch  great  assemblies, 
<  were  not  fitted  for  the  supply  of  the  state's 
'  m^ent  necessities,  but  would  rather  produce 

*  sundry  impediments   to  the  just  designs  of 

*  princes.** 

*  Sanderson,  in  his  Life  of  Charles  1,  says, 
**  That  this  Dr.  Manwaring  preached  two  bold 
Sermons,  one  before  the  king,  and  the  other 
at  his  parish  church.     In  the  first  he  asserted, 

*  That  the  king's  royal  command,  imposing 
'  Taxes  and  Loans,  without  consent  of  parlia- 

*  n^ntf  did  so  far  bind  the  conscience  of  the 

*  subjects  of  this  kingdom  that  they  could  not 

*  refuse  the  payment  «i  it  bout  peril  of  damoa- 

*  tion.'    The  other  was  on  this  topic,  *  That 

*  tht  authority  of  pmrUament  was  not  n«ceftary 


On  the  SSrd  of  June  1699,  Mr.  Rouse,  a 
Member  of  the  House  of  Commons,  brought  i«i 
a  Charge  against  Dr.  Roger  Manwaring,  which 
some  days  after  was  seconded  with  a  Decla- 
ration :  viz. 

'*  Mr.  Speaker;  I  am  to  deliver  from  the 
committee  a  Char|;e  ai«nimt  Mr.  Manwariug, 
a  preacher  in  divinity;  hut  a  man  so  criminous^ 
that  he  hath  turned  his  titles  into  Recusations ; 
for  the  better  they  are,  the  worse  is  he  that 
dishonours  them.  Here  is  a  c|re;a  Charge  ttiat 
lies  upon  him,  it  is  great  in  itself,  and  great^ 
becau*«,  it  hath  many  great  Charges  in  it; 
*  Serpens  qui  serpentem  devorat  fit  draco,*  bis 
Cliaqge  having  digested  many  Charges  into  it, 
becomes  a  Monster  of  Charges. 

**  The  main  and  great  one  is  this,  a  Plot  and 
Practice  to  alter  and   subvert  the  frame  and 

'  foMhe  raising  Aids  and  Subsidies.'  This  au* 
thor  adds,  he  well  remembers  what  the  king 
said  wben  he  was  afterwards  censored  for  it ; 
'  He  that  will  preach  more  than  be  can  prove, 
'  let  him  suffer  for  it ;  I  give  liim  no  thanks  for 
'  giving  mo  my  due.'  So  that  this  being  en- 
tirely the  business  of  parliamenr,  he  was  left, 
both  by  the  king  and  church,  to  their  Sentence." 
Kennet  say<,both  Sermons  were  first  preached 
at  Oatlands  in  July  16^7.  The  preacher  was 
made  Dean  of  Worcester  1653;  bisliopofSt. 
Davids  1635 ;  and  died  at  Carmartheni  in  p^ 
vertv,  1653. 
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fahfie  of  this  «tlate  ind  commonweahh.  This 
19  the  great  one,  and  ic  hath  others  in  it  that 
^tves  ii  more  light.    To  this  end, 

^  1.  lie  labours  (o  infase  into  tlie  conscience 
of  his  majesty,  the  persuasion  of  a  Power  not 
bounding  itself  with  laws,  which  king  James  of 
famous  memory,  calls,  in  liis  Speech  to  the  par- 
liameat,  Tyranny,  yea  tyranny  accompanied 
with  penary.  .    * 

**  8.  He  endeavours  to  persuade  the  consci- 
ence of  the  Subjects,  that  they  are  bound  to 
.  obey  commands  illegal ;  yea^  he  damns  them 
for  not  obeying  them. 

**  3.  lie  robs  the  Subjects  of  the  Propriety  of 
their  Goods. 

**  4.  He  brands  them  that  will  not  lose  this 
propriety  with  most  scandalous  speech,  and 
odious  titles,  to  make  them  both  hateful  to 
prince  and  people ;  so  to  set  a  division  between 
the  heail  and  the  members,  and  between  the 
members  themselves. 

**  5.  To  the  same  end,  not  much  onlike  to 
Fativ  and  his  fellows,  lie  seeks  to  blow  op  Pai^ 
iiaments,  and  Parliamentary  powers. 

**  The  fifth  being  duly  viewed,  will  appear  to 
be  so  many  Charges,  and  they  make  up  all  tlie 
great  and  main  Charge,  a  mischievous  Plot  to 
niter  and  subvert  the  frame  and  government  of 
this  Slate  and  commonwealth. 

*^  And  now,  thougb'you  may  be  sore,  that  Mr. 
Man  waring  leaves  us  no  propriety  in  our  goods, 
yet  he  hsth  an  absolute  propriety  in  this 
Charge;  hear  him<)elf  making  up  his  own 
Cliarge.  [Here  he  read  several  passaj^es  out  of 
his  Book,  and  then  proceeded  and  said  ;]  Yon 
have  heard  his  Charge  made  up  by  his  otvn 
words,  aud  withal  I  doubt  not  hut  you  seem  to 
hear  the  voice  of  that  wicked  one,  '  quid  da- 
'  hitis  V  What  will  you  give  me,  and  I  will  be- 
tray this  state,  kingdom,  and  commonwealth  ? 

'*  But  there  are  two  observations  (I  might 
add  a  third,  which  is  hke  onto  <  a  three-fold 
*  cord,  which  cannot  easily  be  broken)'  will 
draw  theCharge  more  violently  upon  him. 

"  The  first  is  of  the  time  when  this  Doctrine 
of  destruction  was  set  forth  ;  it  was  preached 
in  the  heart  of  the  Loan,  and  it  was  printed  in 
the  beginning  of  that  Terra  which  ended  in  a 
Remittitur :  so  tlmt  you  might  guess  there  might 
he  a  double  plot,  by  the  law  and  conscience,  to 
set  on  fire  the  frame  and  estate  of  this  com- 
non-wealth  :  and  one  of  thc9e  entailed  foxes. 
was  Mr.  Manwaring. — Another  note  may  be 
taken  of  the  time,  that  is,  the  unaeasonableness 
of  it;  fur  this  Doctrine  of  the  Loan  (in  case  of 
necessity)  was  tlie  year  after  an  assent  in  par- 
liament to  four  Subsidies  and  three  Fifteens, 
which  mieht  serve  for  a  sufficient  stopple  for 
the  doctor* s  mouth,  to  keep  in  his  doctrine  of 
necessity. 

•*  A  second  observation  may  be  of  the  means 
by  i^hicb  he  seeks  to  d«*scrf>^  this  common- 
weaiih ;  his  means  are  Divimty,  yea,  by  his 
Divmity  he  %voukl  destroy  both  king  and  king- 
dom. 

*«  The  krag :  fw  there  can  be  no  K^eater 
■Nsehief  to  %  pnncc,  than  to  put  tlie  opinion  of 
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deity  into  his  ears ;  for  if  from  liis  ears  it  should 
have  parsed  to  his  heart,  it  had  been  mortal : 
you  know  huw  Herod  perished.  Now  this 
man  gives  a  participation  of  divine  omnipo* 
tence  to  kings  ;  and  though  a  part  may  seem 
to  quahfy,  yet  all  dotli  seem  again  to  fill  up 
that  qualification,  and  very  dangerousiy,  if  we 
rememlier  that  God  saith  of  himself,  *  I  am  % 
<  jealous  God ' 

"  He  goes  about  to  desCrt>y  the  kingdom  and 
comnionvrealib  by  his  divinity ;  but  do  we  find 
in  Scripture  such  a  destroying  divinity  i  Surely 
I  find  there,  that  *  God  is  a  God  of  order,  and 
'  not  ofconfiision:'  mid  that  '  the  Son  of  God 

*  came  to  save,  and  not  to  destror.'  Uy  whidi 
it  seems  he  hath  not  his  divinitv  {torn  God,  nor 
fram  the  Son  of  God  s  and  that  we  may  ba 
sure  he  went  to  hell  for  divinity,  he  names 
sundry  Jesuits  and  friers,  with  whom  he  oon« 
suited  and  traded  for  his  divinity.  But  not  to 
hely  hell  itself,  the  Jesuits  are  honester  than 
he :  for  if  he  had  not  brouj^ht  more  bell  unto 
them  than  he  fisund  witli  tliefn,  he  had  not 
fotmd  this  divinity  in  them  which  he  hath 
brought  forth ;  yea,  in  bis  quotations  he  hath 
used  those  shifts  and  falshoods,  fi>r  which  boya 
are- to  be  whipt  in  schools,  and  yet  by  them  ht 
thinks  to  carry  the  cause  of  a  kingdom. 

'*  But^  for  a  conclusion,  to  give  the  tro* 
character  of  this  man,  whom  I  never  saw,  I 
will  shew  it  vou  bv  one  whom  I  know  to  be 
contrary  to  him  :  Samuel  we  know  all  to  he  a 
true  prophet ;  now  we  read  of  Samuel,   that 

*  he  writ  the  law  of  the  kinf^dom  in  a  Book,  and 

*  laid  it  up  l>eforc  the  Lord.'  And  this  he  did, 
as  one  of  Mr.  Manwaring's  own  authors 
aflirms,  that  the  king  may  know  what  to  com- 
mand, and  the  people  what  to  obe]^ ;  but  Mr. 
Manwaring  finding  the  law  of  this  kingdom 
written  in  Books,  tears  it  in  pieces,  and  that  is 
the  pre^nce  of  the  Lord,  in  a  pulpit,  that  tlie 
king  may  not  know  «that  to  command,  nor  the 
people  what  to  obey. 

**  Thus  Mr.  Manwaring  being  contrary  to  a 
true  prophet,  nnist  needs  be  a  false  one,  and 
the  judgment  of  a  false  prophet  belongs  to  him. 
I  have  shewed  you  an  evil  tree,  that  bring^th 
forth  evil  fruit*;  and  now  it  rests  with  you  to 
determine,  'whether  the  following*  Sentenc* 
shall  follow,  'Cut  it  down,  and  cast  it  into 
•the  fire.'" 

June  4.  Tlie  commons  proceeded  with  a 
Declaration  against  Dr.  Man  wiring;  which 
was  the  same  day  presented  to  the  lords  at  « 
Conference  between  the  committees  of  both 
houses  :  and  Mr.  Pym  was  appointed  by  the 
Commons  (o  manage  that  Conference.— ^l'h« 
Declaration  was  as  follows : 

The  DrxLARATioN  of  tlie  Commons  against 
Roger  Muuwaring,  Clerk,  D.  D. 

•*  For  the  more  effectual  prevention  of  tlie 
apparent  ruin  and  destruction  of  this  kingdom, 
which  roust  necessarily  ensue,  if  the  good  and 
fundamental  laws  and  customs,  therein  esta* 
bibhed,  should  be  brought  into  contempt  and 
violated ;  and  that  fonn  of  govcrameDttheMby 


8S9]  STATE  TRIAI4,  4  Charles  I.  I  (^B.-^lhiKcedrngs  against  Dr.  MantLoring,  [340 


filtered,  by  which  it  hath  been  so  long  raain^ 
tiitued  in  |)caca  and  happiness ;  and  to  the  ho- 
nour of  our  sovereign  lord  the  king,  and  for  the 
preservation  of  his  crown  and  dignity,  the  com- 
moos  in  this  present  parliament  HS'sembled,  do^ 
by  tliis  their  bill,  shew  and  declnve  against  Ro- 
ger Man  waring,  clerk,  D.  D.  that  whereas^  by 
the  laws  and  statutes  of  titis  realm,  the  fnee- 
Bubjects  of  England  do  undoubtedly  inherit  this 
right  and  hherty,  not  to  be  compelled  to  con- 
tribdte  any  ttis,  tallage,  or  aid,  or  to  make  any 
loans,  not  set  or  imposed,  by  common  consent, 
by  act  of  parliament :  and  whereas  divers  of  his 
majesty *s  loving  suhjects^relying  upon  the  said 
laws  and  customs,  did,  in  all  humility,  refuse 
to  lend  such  sums  of  mooey,  without  autho- 
rity of  parliament,  as  were  lately  required  of 
them: 

*^  Nevertheless  he  the  said  Roger  Man  waring, 
in  contempt,  and  contrary  to  the  laws  of  this 
realm,  hath  lately  preaclied  in  his  majesty's 
presence,  two  several  Sermous,  that  is  tQ  say, 
lhe4th  day  of  Jnly  last  one  of  the  said  Sermons, 
and  upon  the  39th  day  of  the  same  month  the 
other  of  the  said  Sermons ;  both  which  Sermons 
lie  hath  since  published  in  print  in  a  Bouk  in- 
tituled, Religion  and  Allegiance ;  and  with  a 
wicked  and  malicious  intention;  to  seduce  and 
misguide  the  conscience  of  the  king's  ftiost  ex- 
cellent majesty,  touching  the  observation  of  the 
laws  and  customs  of  this  kingdom,  aud  of  the 
rights  and  liberties  of  the  subjects,  to  incense 
his  royal  displeasure  against  the  good  subjects 
so  refusing,  to  scandalize,  subvert,  and  im- 
peach the  good  laws  and  government  of  this 
realm,  and  the  authority  of  the  high  court  of 
parliament,  to  aliennte  bi%  royal  heart  from  his 
people,  and  to  cause  jenloudv,  sedition,  and  divi-- 
sion  in  the  kingdom.  He  the  snid  Roger  Man- 
waring  doth  in  tlie  said  Sermons  and  Book  per- 
suade the  king's  most  excellent  majesty, 

1.  *»  Th:it  iiis  lunjesty  is  not  bound  to  keep 
and  observe  the  good  lows  and  customs  of  this 
reahn,  concerning  the  righu  and  liberties  of 
the  subjects  aforementioned :  And  that  his 
royal  wdl  and  command  in  imposing  loans, 
taxes,  and  other  aids  upon  his  people,  without 
common  consent  in  parhament,  doth  so  far 
A>ind  the  consciences  of  the  subjects  of  thi^ 
kingdom,  that  they  rannqt  refuse  the  same 
without  peril  of  eternal  dunination. 

2.  *<  Tliat  those  of  his  majesty's  loving  sub- 
jects which  refuse  the  loan  n foremen tioned,  in 
such  manner  as  is  before  cited,  diil  therein  of- 
fend against  the  law  of  God,  against  his  ma- 
jesty's supreme  authority,  and  by  so  doing  be- 
came guilty  of  impiecy,  disloyalty,  rebellion, 
and  disobedience,  and  liable  to  many  other 
taxes  and  censures,  nhich  he  in  the  several 
parts  of  his  book  doth  most  falsely  and  malici- 
ously lay  upon  them. 

3.  "  That  authority  of  parliament  is  not 
XMCessary  for  the  raising  of  aids  and  subsidies; 
that  the  slow  proceedmgs  of  such  hssemhliest 
are  not  fit  for  the  supply  of  the  urgent  necessi- 
ties of  tlie  state,  but  rather  apt  to  produce 
simdry  impcdimeutiy  to  tlie  jusi  designs  of 


princes,  and  to  give  them  occasion  of  displea* 
sure  aud  discontent. 

**  All  wliich  the  commons  are  ready  to  prove, 
not  only  by  the  general  scope  of  the  same  Ser- 
mons and  Book,  but  likewise  by  several  clauses^ 
assertion*,  and  sentences  tlierein  contained; 
and  that  he  the  said  Roger  Mauwari«ig,  by 
preaching  and  publisliing  the  Sernnons  and 
Book  afirementioned,  did  most  unlawfully  abuse 
liis  holy  function,  instituted  by  God  in  his 
church  for  the  guiding  of  the  consciences  of  all 
his  servants,  aud  chiefly  of  sovereign  princes 
and  magistrates,  and  for  tbe  maintenance  o{ 
the  peace  and  concord,  betwixt  all  men,  espe- 
cially betwixt  the  king  and  his  people,  and  hath 
thereby  most  grievously  offended  against  the 
crown  and  digitity  of  his  majesty,  and  against 
the  prosperity  and  good  government  of  this 
state  and  commonwealth.  And  the  said  com- 
mons, by  protestation  saving  to  themselves  the 
liberty  of  exhibiting  at  any  time  hereafter,  oa 
any  other  occasion  of  impeachment  against  the 
said  Roger  Man  waring,  and  also  of  replying  to 
the  Answers  which  he  the  said  Roger  shall  mak« 
unto  any  of  the  matters  contained  in  this  pre- 
sent Bill  of  Complaint,  and  of  offering  further 
proof  of  the  premises,  or  any  of  tiiem,  as  the 
cause,  according  to  the  course  of  parliament, 
shall  require,  do  pray,  that  the  said  Roger  Man- 
waring  may  be  put  to  answer  to  all  and  every 
the  premises;  and  tliat  such  proceeding,  ex* 
amination,  trial,  ju^ment,  and  exemplary  pu- 
nishment, may  be  thereupon  had  and  executed, 
as  is*^  agreeable  to  law  and  justice. 

Mr.  Pyw'i Speech  at  the  deliveryof  the  Charge 
against  Dr.  Manwaring. 

This  Declaration,  ingrossed.  in  parchment, 
being  read,  Mr.  Pym  addressed  himself  to  tha 
lords  in  this  manner: 

*'  That  he  should  speak  to  this  cause  with 
more  confidence,  l>ecause  he  saw  nothing  out 
of  himself  that  might  discourage  him :  If  he 
considered  the  matter,  the  offences  were  of  an 
high  nature,  of  easy  proof;  if  be  considered 
their  lordships,  who  were  the  judges  of  their 
own  iutere&t,  their  own  honour,  the  example 
of  (heir  ancestors,  the  care  of  their  posterity, 
would  all  be  advocates  with  him  in  this  cause 
on  the  behalf  of  the  common-wealth;  if  he 
considered  the  king  our  sovereign  (the  pretence 
.of  whose  service  aud  prerogative  might  per- 
chance be  sought  unto  as  a  defence  and  shelter 
for  this  deliri'|uent)  he  could  not  but  remember 
that  part  of  his  majesty's  Answer  to  the  Petition 
of  Right  of  both  houses,  that  he  held  himself 
bouud  in  conscience  to  preserve  tirise  liberties, 
which  this  man  would  persuade  Iiini  to  impeach: 
he  said  further,  Thiit  he  could  not  but  re- 
member his  majcbty'b  love  to  piety  aud  justice, 
iMuniie»te<l  upon  all  occasions;  end  he  knew 
love  to  be  the  root  and  spring  of  uU  other  pas* 
bions  and  affections.  A  man  therefure  hates, 
because  he  sees  someMhat  iu  tiut  %vhich  he 
hates  contrary  to  that  nliirh  he  loves;  a  man 
iherelbre  is  angry  h*  cau.se  be  see^s  somewhat  iu 
tliat  wherewith  he  i»  ;<iii;:y,  tiiat  gives  impedi- 
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meiit  and  tntemipiion  to  the  nccotDpltstiineDt 
of  tiiat  which  he  lo¥«s. — If  this  be  so,  by  the 
some  act  of  his  appreheoaion,  by  ^hicli  he  be> 
lieves  \a^  ronjesty's  love  to  piety  and  jastice,  he 
must  needs  believe  his  hate  and  detestation  of 
this  man,  who  went  about  to  wulidraw  him 
from  the  exercise  of  both. 

**  Then  he  proceeded  to  that  which,  he  said, 
was  the  task  enjoined  hiiDy  to  make  f»ood  every 
clause  of  that  which  had  been  read  unto  theoi : 
which  that  he  might  the  more  clearly  perform, 
he  propounded  to  observe  that  order  of  parts, 
unto  which  the  said  declaration  was  naturally 
dissolved.  1.  Of  the  Preamble.  2.  The  body 
of  tlie  Charge.  3,  The  Conclusion,  or  .prayer 
•f  the  commons.  The  Preamble  consisted  al* 
totiether  of  recital;  first,  of  the  inducements 
upon  which  the  commons  undertook  tliis  com- 
plaiot.  The  second  <>f  those  laws  und  liber* 
ties,  against  which  the  oOFence  was  committed. 
The  third,  of  the  violation  of  those  laws  which 
have  relation  to  that  offonce. 

''  From  the  connexion  of  all  those  recitals,  he 
«aid,  tliere  did  result  three  positions,  which  he 
was  to  maintain  as  the  ground* work  and -found- 
ation of  the  whole  caase. 

"  The  first,  That  the  form  of  government  in 
any  state  could  not  be  altered  wiSiout  apparent 
danger  of  ruin  to  that  state.  The  second,  the 
law  of  England,  whereby  the  subject  was  ex* 
empted  from  Taxes,  aud  Loans,  not  granted  by 
common  consent  of  parliament,  was  not  intro- 
duced hy  any  statiKe,  or  by  any  charter  or 
sanction  of  princes,  but  was  the  ancient  and 
fundamental  law,  issuing  from  the  first  frame 
and  constitution  of  the  kingdom.  The  third, 
that  this  Liberty  of  the  Subject  is  not  onlv  most 
convenient  and  profitable  for  the  people,  bult 
most  honourable,  most  necessary  for  the  king ; 
yea  in  that  point  of  supply  fur  which  it  was 
andeavoured  to  be  broken. 

*'  The  form  of  government  is  that  which  doth 
actuate  and  dispose  every  part  and  member  of 
a  state  to  the  common  good;  and  as  those 
parts  give  strength  and  ornament  to  the  whole, 
so  they  receive  from  it  again  strength  and  pro- 
tection in  their  several  stationaand  decrecr..  If 
this  mutual  relation  and  intercourse  be  broken, 
the  whole  frame  will  quickly  be  dissolved,  and 
fall  in  pieces,  and  instead  of  this  concord  and 
interchange  of  simport,  whilst  one  part  seeks 
to  uphold  the  old  lorm  of  government,  and  the 
other  part  to  introduce  a  new,  they  will  misera- 
bly consume  and  devour  one  another.  Ilisto* 
ries  are  full  of  the  calamities  of  whole  states 
and  nations  in  such  cases.  It  is  true,  that  time 
must  needs  bring  some  alterations,  und  every 
alteration  is  a  step  und  degree  towards  a  dis- 
solution; those  thinus  only  are  eternal  which 
are  constant  and  uniform  :  tliere fnrc  it  is  ob- 
served by  the  best  writers  upon  this  subject,  that 
those  common-wealths  have  been  most  durable 
and  perpetual,  which  have  often  reformed  and 
recomposed  themselves  according  to  their  first 
institution  And  ordinance;  for  by  this  means 
they  repair  the  breaches,  and  counterwork  the 
4)rd&nar7  and  natural  eUccts  of*  time. 


*'  The  second  qucsif^n  is  as  manifest,  there 
are  plain  foot&teps  of  tlK)se  laws  in  the  goyern- 
ment  o^  the  Saxons,  they  were  pf  that  vigor  and 
force,  as  to  o\*er-live  the  Conquest,  nay,  to  give 
bounds  und  limits  to  the  Conqueror,  \%hose  vie* 
tory  gave  him  first  hope;  but  the  assurance  nnd 
possession  of  llie  crown  he  obtained  by  com  po- 
rtion, in  which  he  bound  himself  to  qbserve 
these,  and  the  other  ancient  laws  and  liberties 
of  the 'kingdom,  which  afterwards  he  likewise 
confirmed  by  oath  at  his  coronation :  from  him 
the  said  obligation  descended  to  his  succtssors. 
It  is  true,  tliey  have  been  often  broken,  they 
have  been  often  confirmed  by  charters  of  kineps, 
by  acts  of  parliaments;  but  the  petitions  of  the 
subjects,  upon  which  those  charters  and  acts 
were  founded,  were  ever  petitions  of  right,  de- 
manding their  antient  aud  due  liberties,  uot 
suing  for  any  new. 

"  To  clear  the  lliird  Position  (he  sfliil)  may 
seem  to  some  men  more  a  paradox,  Thi«t  those  ' 
Liberties  of  the  Subject  »hould  be  so  honoura- 
ble, so  prpfitable  for  the  king,  and  most  neces- 
sary for  the  supply  of  bis  majesty.  1 1  hath  been 
upon  another  occasion  declared,  tiiat  if  those 
liberties  were  biken  away,  tliere  should  remain 
no  more  industry,  no  more  justice,  no*  moia 
courage ;  who  will  contend,  who  will  endanger 
himself  for  that  which  is  not  his  own  ? 

",But,  he  said,  he  would  uot  insist  upon  any 
of  those  points,  nor  yet  upon  others  very  im- 
portant; he  said,  that  if  those  liberties  were  ta- 
ken away,  there  would  remain  no  means  for  the 
subjects,  by  any  act  of  Buuntv  or  Benevolence^ 
to  ingratiate  themselves  to  their,  sovereign.- • 
And  he  desired  their  lordships  to  remember 
what  profitable  prerogatives  tJte  latts  had  ap- 
pointed for  the  support  of  sovereignty;  as 
wardships,  treasures- trove,  felons  gpods,  fines, 
amercements,  and  other  issues  of  courts,  wrecks, 
escheats,  and  many  more,  too  long  to  be  -enu- 
merated ;  \\hich  for  the  most  port  are  noiv  bjr 
charters  and  gnmta  of  several  princes  dispersed 
into  the  hands  of  private  persons;  and  that 
besides  the  ancient  deme>nes  of  the  crown  of 
England,  William  the  Conquerordid  annex,  for 
the  better  maintenance  of  his  estate,  great  pio- 
portions  of  those  lands,  wliich  were  confiscate 
irom  those  English  which  persisted  to  withstand 
him  ;  and  of  these,  very  few  remain  at  this  day 
in  the  k/ng*8  possession :  And  that  since  that 
time,  the  revenue  of  the  crown  had  been  sup- 
plied and  augmented  by  attainders,  and  otlier 
casualties,  in  the  age  of  our  fathers,  by  the  dis- 
solution of  monasteries  and  chantries  near  a 
third  part  of  the  whole  land  being  come  into 
the  king's  possession.  He  remembered  further, 
that  constant  and  pro5tuble  grant  of  tlie  sub- 
jects in  the  act  of  tununge  and  poundage.  And . 
all  these,  be  said,  were  so  alienated,  anticipated, 
over-charged  with  annuities  and  assignments, 
that  no  means  were  left  for  the  pressing  and 
important  occasions  of  this  time,  but  the  volun-. 
tary  and  free  gift  of  the  bubjects  iu  p.irli.imcnt. 

"  The  hearts  of  the  people,  and  their  bounty 
in  parliament,  is  the  only  constant  treasure  and 
revenue  ofthe  crown,  which  canuot  be  exhaust* 
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edy  alienated,  Anticipated,  or  otherwise  charged 
and  incumbered/' 

In  his  entrance  into  the  second  part,  he  pro- 
poonded  these  steps,  hy  which  he  meant  to 
proceed. 

I.  "To  shew  the  state  of  the  cause,  as  it 
stood  both  ill  the  Charge  and  in  the  Proof,  chat 
so  their  lordships  luigtit  the  better  compare 
them  both  together. 

S»  **  To  take  awa  j  the  pretensions  of  niitiga- 
tions  and  limitations  of  his  opinions,  which  the 
doctor  had  provided  for  his  own  defence. 

S.  "  To  observe  those  circumstances  of  ag- 
emvation,  which  might  properly  be  annexed  to 
bis  Charge. 

4.  "  1  o  propound  some  Precedents  of  former 
times,  wherein,  though  he  coi^d  not  match  the 
offence  now  in  question  (for  he  thought  tlielike 
before  had  ne\'er  been  committed)  yet  he  should 
produce  such  as  should  sufficiently  declare, 
how  forward  our  ancestors  would  have  been  in 
the  prosecution  and  condemning  of  such  of- 
fences, if  they  had  been  then  committed. 
'  **  The  OB'ence  was  prescribed  in  a  double 
manner ;  First,  by  the  general  scope  and  inten- 
tion, and  by  the  matter  and  particulars  o(  the 
fact,  whereby  that  intention  was  expressed. 

'\  111  the  dc;^ription  of  the  intention  he  ob- 
served six  points,  every  one  of  which  was  a 
character  or  extreme  malice  and  wickedness. 
1.  lib  attempt  to  mifguide  and  seduce  the 
conscience  of  the  kin<,'.  9.  To  inceiise  his 
royal  displeasure  against  his  subjects.  3.  To 
scandalize,  impeach,  and  subvert  the  good  laws 
and  government  of  the  kingdom,  and  authority 
of  parliaments.  4.  To  avert  his  majesty*s  mind 
from  calling  of  parliaments.  5.  To  alienate 
his  royal  heart  from  his  people.  6.  To  cause 
jealousies,  sedition,  and  division  in  the  king- 
dom. Of  these  particulars  (he  said)  he  would 
forbear  to  speak  further,  till  he  should  come  to 
those  parts  of  the  fact,  to  which  they  were 
most  properly  to  be  applied. 

*^  The  materials  of  the  Charge  tvere  contrived 
into  three  distinct  Articles ;  the  first  of  these 
comprelieuded  two  clauses. 

1.  <<  I'hat  his  majesty  is  not  bound  to  keep 
and.  observe  the  good  laws  and  customs  of  the 
realm,  concernvig  the  Right  and  Liberty  of  the 
Subject  to  be  exempted  from  all  Loans,  Taxes, 
and  other  Aids  laid  upon  them,  .without  com- 
'  mon  consent  in  parliament. 

"  That  his  majesty's  will  and  command  in 
imposing  any  Charges  upon  his  subjects  with- 
out such  consent,  doth  so  far  bind  them  in  their 
consciences,  that  they  cannot  refuse  the  same 
without  peril  of  eternal  damnation. 

'*  Two  kinds  of  Proof  were  produced  upon 
this  Article.  The  first  was  from  some  asser- 
tions of  the  doctor's,  concernhig  the  power  of 
kings  in  general,  but  by  the  necessary  conse- 
qaence  to  be  applied  to  the  king  of  £ngland. 
The  next  kind  of  proof  was  from  his  censures, 
and  determinations  upon  J^e  particular  case  of 
the  late  Loan,  which  by  necessity  and  parity  of 
reason,  were  likewise  applicable  to  all  cases  of 
the  like  naiture.    And  lest  by  frailty  of  memory 


be  might  mistake  the  words,  cfr  iovert  the  i 
he  desired  leave  to  resort  to  his  paper,  wiierein 
the  places  were  carefully  extracted  out  of  tbe 
book  itself.  And  then  he  read  each  particular 
clause  by  itself,  pointing  to  the  page  for  proo/, 
which  we  here  furbear  to  menUon,  refcrriBg 
the  reader  to  the  book  itself. 

«  Ihea  he  proceeded  and  said,  That  from 
this  evidence  of  the  fact  doth  issue  a  clear  evi* 
dcnce  of  his  wicked  intention  to  misguide  and 
seduce  the  king's  conscience,  touching  the  ob- 
servation of  the  laws  and  liberties  of  the  king- 
dom, to  scandalize  and  impeach  the  good  laws 
and  government  of  tlte  realm,  and  the  atitboriij 
of  parliaments,  which  are  two  of  those  charac- 
ters of  malice  which  he  formerly  noted,  and  oow 
inforced  thus:  If  to  give  the  king  ill  counsel, 
in  some  one  pariicalar  action,  haUi  heretofore 
been  heavily  punished  in  thi&  high  court ;  bow 
much  more  heinous  must  it  needs  be  thought 
by  ill  counsel  to  pervert  and  seduce  his  ma- 
jesty's conscience,  which  is  the  sovereign  prin- 
ciple of  all  moral  actions,  from  which  they  are 
to  receive  warrant  for  their  direction  before 
they  be  acted,  and  judgment  for  their  reforma- 
tion afterwards?  If  scandalum  magiuiiuMf 
slander  and  infamy  cast  upon  great  lords  and 
officers  of  the  kingdom,  have  been  always  moat 
aepcrely  censured;  how  much  more  tender 
ougdt  we  to  be  of  that  slander  and  infamy  which 
is  here  cast  upon  tlie  laws  and  govemmenty 
from  whence  is  derived  all  the  honour  and  reve- 
rence due  tu  those  great  lords  and  magistrates? 

'*  All  men  (and  so  the  greatest  and  highc!»t 
magistrates)  are  subject  to  passions  and  parti- 
alities, whereby  they  may  be  transported  into 
over-hard  injurious  crosses :  which  considera- 
tions may' sometimes  excuse,  though  never  jus- 
tify, the  railing  and  evil  speeches  of  men,  wlio 
have  been  so  pmvoked ;  it  being  a  true  rule, 
that  wlratsoever  gives  strength  and  inforcement 
to  the  temptation  in  any  sin,  doth  necessarily 
imply  an  abatement  and  diminution  of  guilt  ia 
that  sin.  But  to  slander  and  disgrace  the  laws 
and  government,  is  without  possibility  of  any 
such  excuse,  it  being  a  simple  act  of  a  malig- 
nant will,  not  induced  nor  excited  by  any  out'^ 
ward  provocation :  the  laws  carrying  an  equal 
and  constant  respect  to  all,  ought  to  be  reve- 
renced equally  by  all. — And  tlias  he  derived 
the  proofs  and  inforcemcnts,  upon  the  first  Ar- 
ticle of  the  Charge. 

''  The  second  Article  he  said  contained  three 
clauses.  1.  That  these  refusers  bad  offended 
against  the  law  of  God.  8.  Against  the  su- 
preme authority.  3.  By  so  doing,  were  become 
guilty  of  impiety,  disloyalty,  rebellion,  disobe* 
dience,  and  liable  to  many  other  taxes. 

"  For  proof  of  all  these  (he  said)  he  needed 
no  other  evidence  than  what  might  be  easily 
drawn  from  those  places  which  he  hod  read  al- 
ready; for  what  impiety  can  be  greater,  than 
to  contemn  the  law  of  God,  and  to  prefer  hu- 
man laws  before  it?  What  greater  disloyalty^ 
rebellion,  and  disobedience,  than  c5  depress  su- 
preme authority,  to  tie  the  bands  and  clip  the 
wings  of  8o\*ereign  princes?  yet  be  desired  their 
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sembliesy  mre  not  &t  to  supply  theorgentiicot^ 
sity  of  tlie  state. — 3.  That  parliaments  ara  apc 
to  produce  suodry  impedimeDis  to  the  jost  de- 
sire of  princes,  and  give  them  occasion  of  dis- 
pleasure and  discontent. 

**  For  proof  of  all  which  he  aUedged  two 
places,  containing  the  two  6rst  of  those  sis  con- 
siderations, which  are  propounded  hy  the  doc*> 
tor,  to  induce  I  be  refusers  to  yield  to  the  Loan, 
iu  the  6rst  Seniion,  p.  26,  27. 

'' '  First,  if  they  would  please  to  consider,  that 
'  though  such  a&setnblies  as  are  the  highest  and 

*  greatest  representations  of  a  kingdom,  be  most 

<  sacred  and  honourablci  and  necessary  also  t« 

*  those  ends  to  which  they  were  at  first  insti* 

*  tuted ;  yet  know  we  must,  that  ordained  ibcj 

<  were  not  to  this  end,  to  contribute  any  right  to 

<  kings,  whereby  to  challenge  tributary  aids  and 

*  subsidiary  helps ;  but  for  the  more  equal  im«> 
'  posing,  and  more  easy  exacting  of  that  which 

<  unto  kings  doth  apperUin  by  natural  and  ori<- 

<  gitial  law  and  justice,  as  their  proper  inheri- 

*  ranee  annexed  to  their  imperini  crowns  from 
'  their  birth.    And  therefore  if  by  a  magistrate 

<  that  is  supreme,  if  upon  necessity,  extreme  and 

<  urgem,  such  subsidiary  helps  be  required,  a 

<  proportion  being  held  respectively  to  the  abi« 

*  lity  of  the  persons  charged,  and  the  sum  and 
'  quantity  so  required  surmount  not  too  remark* 
'  ahly  the  use  and  change  for  which  it  was  levied, 
'  very  hard  would  it  be  for  any  man  in  the 
'  world,  that  should  not  accordinglT  satisfy  suck 
'  demands,  to  defend  his  conscience  from  that  . 

<  heavy  prejudice  of  resisting  the  ordinance  of 
'  God,  and  receiving  to  himself  damnation ; 
'  though  everv  of  those  circumstances  be  not 
'  observed,  which  by  the  mmiicipal  law  is  n* 

*  quired. 
"  *  Secondly,  if  they  would  consider  the  izi»- 

*  portunities  that  often  may  be  urgent,  and 

<  pressing  necessaries  of  state,  that  cnnnot  stay 

<  without  ceHoin  and  apparent  danger,  for  the 
'  motion  and  revolution  of  so  great  and  vast  a 
'  body  as  such  assemblies  are,  nor  yet  abide  their 
'  long  and  pausing  deliberation  when  they  are 
'  assembled,  nor  stand  upon  the  answering  of 
'  those  jealous  and  over-wary  cautions  and  ob> 
'  jections  made  by  some,  who,  wedded  or er* 

*  much  to  the  love  of  epidemical  and  popular 
'  errors,  and  bent  to  cross  tlie  most  just  and 
'  lawful  designs  of  their  wise  and  gracious  sove« 

*  reign  ;  and  that  under  the  plausible  shews  of 
'  singular  liberty  and  freedom,  which,  if  their 

*  conscience  might  speak,  would  appear  nothing 
'  more  than  the  satisfying  either  of  private  bo* 
'  mours,  passions,  or  purposes.' 

''  He  said,  be  needed  not  draw  any  argu- 
ments or  conclusions  from  these  places;  the 
substance  of  the  Charge  appeared  sufficiently 
in  the  words  themselves :  and  to  this  8d  Article 
he  fixed  two  other  of  these  six  characters  of 
malice,  that  it  is  his  wicked  intention  to  avert 
his  majesty's  mind  from  causing  of  parlitunentSi 
and  to  cause  jeakrasies,  seditions,  and  divisions 
in  the  kingctom;  which  be  shortly  enforoed 
thus :  if  parliaments  be  taken  away,  miscbieft 
aad  diBonien  BMift  needs  aboviid,  witboot  an^ 


lordships  patience  in  hearing  some  few  other 
places,  wherein  the  stains  and  taint,  which  the 
doctor  endeavoured  to  lay  upon  the  refusers, 
might  apfMar  by  the  odiousness  of  their  com- 
parisons, in  which  he  doth  labour  to  rank  them. 

<*  Tlie  first  comparison  is  with  Popish  Recu- 
sants; yet  he  makes  them  the  worst  of  the  two, 
and  for  the  better  resemblance,  gives  them  a 
new  name  of  Cemporal  Recusants.  For  this  he 
allcdgeth  the  1st  Sermon,  p.  31, 39,  and  part  of 
the  fifth  consideration,  by  which  he  would  per- 
%|iade  them  to  yield  to  this  loan. 

**  *  FiftUv,  If  they  would  consider  what  ad- 

<  vantage  this  their  recasancy  in  teihporals, 
'  gives  to  the  common  adversary,  who  for  diso* 

*  bedience  in  spirituals,  have  hiUierto  alone  in- 
'  herited  that  name,  for  that  which  we  ourselves 

*  condemn  in  them  for  so  doing,  and  profess  to 

*  hate  that  religion  which  teacbeth  them- so  to 

*  do;  that  is,  to  refuse  subjection  unto  princes 

<  in  spirituals  ;  the  same,  if  not  worse,  some  o£ 

*  our  side  now  (if  ours  they  be)  dare  to  practise. 

<'  ^  We  must  needs  be  argued  of  less  consci- 
'  ence,  and  more  ingratitude,  both  to  God  and 
*•  the  king,  if  in  temporal  thin^  we  obey  not : 

*  they  in  spirituals  deny  subjection,  wherein  they 

*  may  perhaps  frame  unto  themselves  some  rea- 
'  sons  of  probability,  that  the  offence  is  not  so 

*  heinous,  if  we  in  temporal  shall  be  so  refrac* 
'  tory,  what  colour  of  reason  can  we  po»sibly 

*  find  to  make  our  defence  withal,  without  the 
'  utter  shaming  of  ourselves,  and  laying  a  stain 

*  which  cannot  easily  be  washed  out,  upon  that 
'  relijgion  which  his  majesty  doth  so  graciously 

*  maintain,  and  ourselves  profess  V 

'*  The  second  comparison  is  with  Turks  and 
Jews,  in  the  2d  Sermon,  p.  47.  What  a  Paradox 
is,  &c.  What  a  Tork  will  do  for  a  Christian, 
and  a  Christian  for  a  Turk,  and  a  Jew  for  both, 
&c.  the  same  and  much  less  Christian  men 
should  deny  to  a  Christian  king. 

'*  The  third  comparison  is  with  Corah,  Da- 
than  and  Abiram,  Thcudas  and  Judas,  which  i^ 
taken  out  of  the  2d  Sennon,  p.  49,  where  he 
labours  to  deprive  those  refusers  of  all  merit 
in  the  suifermgs  fur  this  cause.^-Corab,  Da- 
than  and  Abiram,  whom  for  their  murmurings 
God  suddenly  sunk  into  hell-fire,  might  as  wdl 
alledge  their  sufferings  had  some  resemblance 
with  that  of  the  three  children  in  the  Babylo- 
nian furnace;  and  Theudas  and  Judas,  the  two 
incendiaries  of  the  people,  in  the  days  of  Ce- 
sar's tribute,  might  as  well  pretend  ttieir  cause 
to  be  like  the  Maccabees. 

'<  Thus  he  ended  the  second  Article  of  the 
Charge,  upon  which,  he  said,  were  imprinted 
other  two  of  these  sis  characters  of  malice,  for- 
merly vented :  that  is,  a  wicked  intention  to 
increase  his  majesty's  displeasure  a^inst  his 
good  subjects  so  refusing,  and  to  alienate  his 
heart  irom  the  rest  of  his  people:  both  which 
wera  points  so  odioos,  that  hue  needed  not  to 
suld  any  further  inlbrcement  or  illustration. 

*^  The  third  Article  conained  three  Clauses. 

'<  1.  That  antfaority  of  pariiamcnt  is  not  ne- 
ccssanr  for  the  raising  of  Aids  and  Subsidies. 
—•a.  That  the  slow  proeeedingt  of  such  •»- 
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possibility  of  good  laws  to  reform  them ;  griev- 
•nces  will  daily  increase,  without  opportunities 
t>r  means  to  redress  them ;  and  what  readier 
uray  can  there  be  to  distractions  l»etwixt  the 
Icing  and  people,  to  tumults  and  distempers  in 
the  state,  than  this  ? 

"And  so  be  concluded  this  third  Article  of 
the  Charge. 

**  The  limitations  whereby  the  doctor  bad 
provided  to  justify  (or  at  least  to  excuse)  him- 
self, were  propounded  to  be  three.  1.  'Inat  he 
did  not  attribute  to  the  king  any  such  absolute 
power  as  might  be  exerci^  at  all  times,  or 
upon  all  occasions,  according  to  his  own  plea^ 
fiure,  but  only  upon  necessity;  extreme  and 
tirg€nt.  "2.  That  the  sum  required  must  be 
proportionable  to  tl)e  ability  of  the  party  and 
to  tlie  use  and  occasion.  3.  That  he  did  not 
say,  that  the  substance  of  the  municipal  or  na- 
tional laws  might  be  omitted  or  neglected,  but 
Che  circumstances  only. 

**  To  these  were  otfered  three  Answers,  the 
first  general,  the  other  two  particular.  The 
eeneral  Answer  was  this,  That  it  is  all  one  to 
leave  the  power  absolute,  and  to  leave  the  judg- 
ment arbitrary,  when  to  execute  that  pAwer ; 
fur  although  these  limitations  should  be  admit- 
ted, yet  it  is  left  to  the  king  alone  to  determine, 
what  is  an  urgent  and  pressing  necessity,  what 
is  a  just  projiortion,  both  in  respect  of  the 
ability,  and  of  the  use  and  occasion  :  and  what 
shall  be  sa^d  to  be  a  circumstance,  and  what  of 
the  substance  of  the  law ;  and  the  subject  is 
left  without  remedy:  the  legal  bounds  being 
taken  away,  no  private  person  shall  be  allowed 
to  oppose  his  own  particular  opinion  in  any 
of  these  points  to  the  king's  resolution  ;  so  that 
all  these  limitations,  though  specious  in  shew, 
are  in  effect  fruitless  and  vain. 

*'  The  first  particular  Answer  applied  to  that 
limitation  of  urgent  necessity,  was  taken  from 
the  case  of  Nonnandy,  as  it  appears  in  the 
Commentaries  of  Guilme  Jeremie,  upon  the 
customary  laws  of  that  duchy :  they  having 
been  oppressed  with  some  grievances,  contrary 
to  this  firanchise,  made  their  complaint  to  Letvis 
the  tenth,  which  by  liis  charter,  in  the  year 
1314,  acknowledging  the  ri^ht  and  custom  of 
the  country,  and  that  they  had  been  unjustly 
grieved,  did  erant  and  provide,  thiit  from 
thence-forward  they  should  be  free  from  all 
subsidies  and  exactions  to  be  imposed  by  him 
and  his  successors;  yet  with  this  clanse, '  si  ne- 
'  cessitie  grand  ne  le  requiret :'  which  small  ex- 
ception hath  devoured  all  these  immunities; 
for  though  these  states  meet  every  jrear,  yet 
they  have  little  or  no  power  left,  but  to  agree  to 
such  levies,  as  the  king  will  please  to  make 
upon  tBem. 

^  The  second  particular  answer  applied  to  the 
limitation  ikid  diminution  of  this  power,  which 
may  be  pretended  to  be  made  by  this  word, 
circumstances,  as  if  be  did  acknowledge  the 
king  to  be  bound  to  -  the  substance  of  the  law, 
and  free  only  in  regard  of  the  manner ;  whereas 
if  the  places  be  observed,  it  will  appear,  that 
be  iounds  by  that  word,  The  assembly  of  par- 


liaments, and  assent  of  the  people,  soch  con- 
tribution, which  is  the  very  substance  of  the 
right  and  liberty  now  in  question. 

*^The  Circumstances  of  Aggravation  ob- 
served to  be  annexed  to  this  cause,  were  these. 
The  first  from  tlie  place  where  these  sermons 
were  preached ;  the  court,  the  king's  own  fa* 
mily,  where  such  doctrine  was  before  so  well 
believed,  that  no  man  needed  to  be  converted. 
Of  this  there  could  hp  no  end,  but  either  simo- 
niacal,  by  fiattery  and  soothing  to  make  way 
fur  his  own  preferment,  or  else  extreme  mali- 
cious, to  add  new  afflictions  to  those  who  lay 
under  bis  majesty's  wrath,  disgraced  and  im- 
prisoned, and  to  enlarge  the  wound  which  had 
been  given  to  the  laws  and  liberties  of  the 
kingdom. 

''  The  second  was  from  the  consideration  of 
his  holy  function :  he  is  a  preacher  of  God's 
word ;  and  yet  he  had  endeavoured  to  make  that 
which  was  the  only  rule  of  justice  and  goodness, 
to  be  tlie  warrant  for  violence  and  oppression. 
He  is  a  messenger  of  peace,  but  he  had  endea- 
voured to  sow  strife  and  dissension,'  not  only 
amongst  private  persons,  but  even  betwixt  the 
king  and  his  people,  to  the  disturbance  and 
danger  of  the  whole  state :  he  is  a  spiritual 
Anther,  but  like  that^vil  father  in  the  gospel, 
he  haih  given  his  children  stones  instead'  of 
bread ;  instead  of  flesh  he  hath  given  tfaem 
scorpions.  Lastly,  he  is  a  minister  of  the 
ciiurcb  of  England,  but  he  hath  acted  the  pan 
of  a  Homi^h  Jesuit ;  they  labour  our  destruction, 
by  dissolving  the  oath  of  allegiance  Ukcn  by 
the  people ;  he  doth  the  same  work,  by  dissolv- 
ing the  oath  of  protection  and  justice  taken  by 
the  king. 

''  A  rtiird  point  ofaggravatioD  was  drawn  from 
the  quaUty  of  these  authors,  upon  wliose  au- 
thority he  doih  principally  rely,  being  for  the 
most  part  friars  and  Jesuits,  and  from  his  fraud 
and  shifting  in  citing  those  authors  to  purposes 
quite  different  from  their  own  meanings. 

'*  Touching  which  it  was  performed,  that  most 
of  his  places  are  such  as  were  intended  by  die 
authors  concerning  absolute  monarchies,  not  re*- 
gulated  by  laws  or  contracts  betwixt  the  king  and 
bis  people ;  and  in  answer  to  all  authorities  of 
this  kind,  were  alledged  certain  passages  of  a 
Speech  from  our  late  sovereign  king  James,  to 
the  lords  and  commons  in  parliament,  1609. 

**  In  these  our  liines  we  are  to  distinguish  be- 
twixt the  state  of  kings  in  their  first  iirii^iaal, 
and  between  the  j^ta^e  of  settled  kings  and  mo- 
narchs  that  do  at  this  time  govern  in  civil  king- 
doms, &c. 

<<  £very  jost  king  in  a  settled  kingdom,  is 
bound  to  observe  the  paction  made  to  his  peo- 
ple by  his  laws,  in  framing  his  government 
agreeable  thereunto,  &c. 

''All  kings  that  are  not  tyrants  or  peijared, 
will  be  glad  to  bound  themselves  within  the 
limits  of  their  laws;  aud  they  tliat  penuada 
them  to  the  contrary  are  vipers  and  pests,  both 
against  them  and  the  commonwealth. 

«  It  was  secondly  observed,  tliat  in  the  97 
pi^e  of  bis  first  SenaoO;  be  citd  thcsa  wordi, 
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Suarez  de  le^^ibas,  lib.  5,  cap.  17.   .Acceptati- 

*  onem  populi  noo  esse  coaditionem  nccessa- 

*  riam  ex  vi  juris  naturalis  nut  gentiuoi,  oeque 
«  ex  jure  commuiii.'  *  The  Jeauit  t^ds,  *  neqoe 

*  ex  antiquo  jure  Hispanisc;*  which  words  are 
]efl  out  by  the  doctor,  lest  the  reader  might  be 
invited  to  inquire  what  was  '  antiquum  jus  His- 

*  pan  is ;'  and  K  might  have  been  learned  from  the 
same  author  in  another  place  of  tlrat  work,  that 
about  two  hundred  years  since,  this  liberty  was 
granted  to  the  people  by  one  of  the  kings,  that 
no  tribute  should  be  imposed  without  their  con- 
sent. And  the  author  adds  further,  that  after 
the  law  introduced  and  confirmed  b^  custom, 
the  king  is  bound  to  observe  it.  From  this 
plnc^  he  took  occasion  to  make  this  short  di- 
gression, That  the  kings  of  Spain  being  pow- 
erful and  wise  princes,  would  never  have  parted 
with  such  amsirk  o^  absolute  royalty,  if  they 
had  not  found  in  this  course  more  advantage 
than  in  the  other,  and  the  success*  and  prospe- 
rity of  that  kingdom,  through  the  valour  and 
industry  of  the  Spanish  nation,  so  much  advan- 
ced since  that  time,  do  manifest  the  wisdom  of 
that  change. 

"  The  third  observation  of  fraud,  in  pervert- 
ing his  authors,  was  this :  In  the  twentieth  page 
ol  the  first  Sermon,  he  cites  these  words  out  of 
tiie  same  Suarez,  de  legibas,  lib.  5.  c.  15.  foi. 
SCO.  '  Tributa  esse  maxime  naturalia,  et  pne 
'  se  ferre  justitiam,  que  e&iguiitur  de  rebus 

*  propriis  ;*  this  he  produceth  ia  proof  of  the 
just  right  of  kings  to  lay  tributes.  And  no  man 
that  reads  it  doubts,  but  that  in  Soares^s  opinion, 
the  kin^*s  interest  and  propriety  in  the  goods  of 
his  subjects,  is  the  ground  of  that  justice;  but 
the  truth  is,  that  Suarez  in  tliat  chapter  had 
distributed  tributes  into  divers  kiuds,  of  which 
be  ctdls  one  sort,  *  Tributum  reale,'  and  describes 
it  thus,  *  Solent  ita  vocari  pensiones  qusdain 
'  quae  penduntur  regib.us  et  principibus  exteris 

*  et  agris,  que  d  priiicipio  ad  sustentationeih 
'  illis  applicata  faerunt,  ipst  vero  in  feodum  in 

*  aiiis  ea  denarunt  sub  certa  pensione  annua, 

*  quae  jure  civiii  canon  appeUan  solet,  quia  cer- 

*  la  regula  et  lege  prescripta  erat ;'  so  that  the 
issue  is,  this,  which  Suarez  affirms  for  justifica- 
tion of  one  kind  of  tribute,  which  is  no  more 
than  a  fee-farm  of  rent  due  by  reservation  in 
the  grant  t)f  the  king's  own  lands,  the  Dr.  here- 
in, worse  than  a  Jesuit,  doth  wrest  to  the  justi* 
fication  of  all  kinds  of  tribute  exacted  by 
imposition  upon  the  goods  of  the  subjects, 
wherein  the  king  had  no  interest  or  propriety 
at  all. 

4. '''  The  last  aggravation  was  drawn  from 
liis  behaviour  since  these  Sermons  preached, 
whereby  he  did  continue  still  to  multiply  and 
increase  lus  offence,  yea,  ei^en  since  tlie  sitting 
of  the  parliament,  and  his  being  questioned  in 
parliament;  upon  the  4th  of  May  lost  he  was 
AO  bold,  as  to  publish  the  same  doctrine  in  his 
iiwn  parisl>church  of  St.  Giles;  the  points  of 
which  Sermons  are  tliese: 

**  That  the  king  had  right  to  ord^r  all,  as  to 
him  shoul^  seem  good,  without  any  mun*s  con- 
WDt.    That  the  king  might  require,  in  time  of 


necessity,  aid ;  and  if  the  subjects  did  not  sup- 
ply, the  king  might  Justly  avenge  it.  That  the 
propriety  of  estates  and  gof*ds  was  ordinarily 
in  the  subject;  but  extraordinarily,  that  is,  in 
case  of  the  king*:i  need,  the  king  hath  right  to 
dispose  tliem. 

**  These  assertions  in  that  Sermon,  be  said, 
would  be  proved  by  very  good  testimony,  and 
therefore  desired  the  lords  that  it  might  be  care- 
fully examined,  because  the  commons  held  it  to 
be  a  great  contempt  to  the  parliament  for  hhn 
to  maintain  that  so  publicly,  which  was  here 
questioned. 

*<  They  held  it  a  great  presumption  for  a  pri- 
vate divine  tu  debate  the  right  and  power  of  the 
king,  which  is  a  matter  of  such  a  nature,  as 
to  be  handled  only  in  tliis  high  court,  and  that 
with  moderation  and  tenderness. — And  so  he 
concluded  that  point  of  aggravation. 

''  In  the  last  place,  he  produced  some  such 
precedents  as  might  testify  what  the  opinion  of 
our  ancestors  would  have  been,  if  this  case  bod 
fallen  out  in  their  time ;  and  herein,  he  said 
he  would  confine  himself  tu  the  reigns  of  the 
first  three  Edwards,  two  of  them  princes  of 
gteut  glory:  He  began  with  the  eldest,  Westm. 
1.  c.  33. 

'*  fiy  this  statute,  3  £d.  1,  provision  was 
made  against  those  who  should  tell  any  false 
news  or  device,  by  which  any  discord  or  scandal 
may  arise  betwixt  the  king,  his  people,  and  great 
men  of  the  kingdom. 

*<  27  £dw.  3,  Rot.  Pari.  n.  SO.  It  was  de- 
clared by  the  king's  proclamation,  sent  into  ail 
tiiecounties  of  England,  That  they  that  reported 
that  he  would  not  observe  the  Great  Charter, 
were  malicious  people,  who  desired  to  put 
trouble  and  debate  betwixt  the  king  and  his  sub- 
jects, and  to  disturb  the  peace  and  good  estate 
of  the  king,  the  people,  and  the  realm. 

^'  5  Edw.  2.  lutcr  novas  ordinationes,  Henry 
de  Beamond,  for  giving  the  king  ill  counsel 
against  his  oath,  was  put  from  the  council,  and 
restrained  from  coming  into  tlie  presence  of  the 
king,  under  pain  of  confiscation  and  baaishment. 

'^  19  Edw.  2.  Clause  Minidors.  Commissions 
were  granted  to  inquite  upon  the  statute  of  W. 
1.  touching  the  spreading  of  news,  whereby  dis- 
cord and  scandal  might  grow  betwixt  the  king 
and  his  people. 

'<  10  Edw.  Clause  M.  26.  Proclamation, 
went  out  to  arrest  all  them  who  had  presumed 
to  report,  that  the  king  would  lay  upon  the 
wools  certain  sums,  besides  the  ancient  and  due 
customs,  where  the  king  calls  these  reports, 
'  Exquisita  mendacia,  iS:c.  qus  non  tantum  in 
'  publicaro  Issionem,  sed  in  nostrum  cedunt 
*  damQum,ct  dedecus  manifestum.' 

"  12  Edw.  3.  Rot.  Almanis.  The  king  writes 
to  the  archbishop  of  Canteiburv,  excusing  him- 
self for  some  impositions  wliich  tie  had  laid,  pro- 
fessing his  great  sorrow  for  it,  desires,  the  arch- 
bishop by  indulgences  and  other  ways  to  stic  up. 
the  people  to  pray  for  him,  hoping  that  God 
would  enable  him  by  some  satisfactory  benefit 
to  make  amends  aucl  comfort  hia  subjects  for 
those  pressures. 
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**  To  these  cenporal  precedents  of  ancient 
times  which  were  aliedged,  he  added  an  eccle- 
siasticat  precedent  out  of  a  book  calleJ  Pupil  la 
Oculi,  being  published  for  the  instruction  of  con- 
fessors, in  the  title  *  de  parcicipantibus  cum  ei- 

*  coinmunicatis/  fol.  59.      All  the  articles  of 
Magna  Charia  are  inserccui  with  this  direction, 

*  Uos  articuios  ij^norare  non  debent  quibut  tii- 
'  cumbit  confessiones  audire  infra  proviuciam 

*  Cantuarienseyi.' 

*'  He  likewise  remembered  the  proclamation 
8  Jac.  for  the  cnUing  in  and  burning  of  doctor 
Cowel's  book,  for  which  the^  reasons  are  given, 
For  mistaking  the  true  stat^  of  the  parliament  of 
the  kingdom,  and  fundamental  constitunoa  and 
privileges  thereof:  for  speaking  irreverently  of 
the  common  law,  it  being  a  thing  utterly  unlaw- 
ful for  any  subject  to  speak  or  write  agamst  that 
law  under  which  he  livetli,  and  which  we  are 
sworn  and  resolve  to  maintain. 

"  From  these  precetlents  he  collected,  that  if 
former  parliaments  were  so  careful  of  false  ru- 
mours and  news,  they  would  have  been  much 
more  tender  of  such  doctrines  as  these,  which 
night  produce  true  occiisioas  of  discortl  betwixt 
the  king  and  his  people. 

"If  those  who  reported  the  king  would  lay 
impositions,  and  break  his  laws,  «i ere  thought 
such  heinous  offenders,  how  much  more  sitould 
the  roan  be  condemned,  wlu>  persuaded  the  kin^ 
lie  is  not  bound  to  keep  those  laws?  If  that 
great  king  was  so  far  from  challenging  any  right 
in  this  kind,  that  he  profi  ssed  his  own  sorrow 
and  repentance  for  grieving  his  subjects  with 
unlawRd  charges :  If  confessors  were  enjoined 
to  frame  the  consciences  of  the  people  to  the 
obeervunces  of  these  laws,  certainly  snch  doc- 
trine, and  such  a  preacher  as  this,  would  have 
beep  held  most  strauge,  and  abominable  in  all 
these  times  ? 

*'  The  third  general  part  was  the  concltision 
or  prayer  of  the  commons,  which  consisted  of 
three  clauses.  1.  They  reserved  to  themselves 
liberty  of  any  other  accusation,  and  for  this,  he 
saidy  there  was  great  reason,  that  as  the  doctor 
nmitiplied  his  offences,  so  they  may  renew  tlieir 
accusations.  2.  They  save  to  themselves  liberty 
of  replying  to  his  Answer,  for  they  had  great 
CMise  to  think  that  he  who  would  shift  so  nanch 
in  offending/,  would  shift  much  more  in  aoswer- 
iag,  S.  Th^  desire  be  might  be  brought  to 
esaasination  and  judgment ;  this  they  thooght 
would  be  very  important  for  the  comfort  of  the 
pMeentage,  for  tlie  security  of  the  future  against 
sacb  wicked  and  malicious  practices;  and  so  he 
ooncluded,  that  seeing  the  c.iuse  had  strength 
«iiougb  to  maintain  itself,  his  humble  suit  tQ 
their  lordships  was.  That  they  would  not  observe 
bis  infirmities  and  defects,  to  the  diminution  or 
prejudice  of  that  strength.'' 


Jime  9.  The  Lord  Keeper  having  reported 
tke  Declarafion  before  mentioned,  and  the  sub- 
stance of  Mr.  Pym*s  Speech  on  the  delivery  of 
if,  the  Idrds  ord«red,  thnt  the  said  Manwaring 
skeukl  b»  taken  into  cu>»tody,  and  brought  to 
answer  the  Charge  exhibited  against  him. 


June  10*     The  lords  examined  several  wit- 
nesses in  Dr.  Manwaring*s  cause.  '  • 

June  11th.  Roger  Msnwaring,  doctor  in 
divinity,  being  this  day  brbught  Vt  the  bar,  the 
Declarution  of  the  commons  against  him  was 
read.  Then  Mr.  Serjeant  Crew  and  Mr.  At- 
tornej^-Geneml  did  charge  him  with  the  oifences 
contained  in  the  said  Declaration  :  and  opened 
the  Proofs  of  the  Said  Otfences  out  of  the  seve- 
ral places  of  his  two  Scnnons,  which  he  prebched 
before  the  king  in  July  last.  And  tliey  did  fur-  . 
ther  charge  the  said  Roger  for  preachmg  a  third 
Sermon  the  4th  of  Maylas^  sitting  the  parlia- 
ment, in  his  own  parish  church  of  St.  Giles  in  the 
Fields ;  wherein  he  delivered  three  Articles  to 
this  effect,  viz.  1.  ''  That  in  matters  of  Sup- 
plies, in  cases  of  necessity,  the  king  had  right  to 
order  all,  as  seemed  good  to  him,  without  con- 
sent of  his  people.  2.  That  the  king  might  re- 
quire Ijoans  of  his  people,  and  avenge  on  such 
as  should  deny.  3.  That  tlie  subject  hath  pro- 
perty of  his  gbods  in  ordinary  ;  but,  in  extraor* 
dinaries,  (he  property  was  in  the  knig." — And 
they  charged  the  said  Man  waring  with  great 
presumption,  to  dispute  the  right  of  the  king 
and  liberty  of  the  subject,  and  the  right  of  the 
parliaments,  in  his  ordinary  Sermons. 

The  Chaiige  being  ended,  the  I/>rd-Keeper 
demanded  of  Dr.  Mnnwaring,  Whether  he  did 
acknowledge  the  3  tenets  to  be  preached  by 
him  in  his  Sermons  4th  of  May :  this  he  abso- 
Intely  denied.  Whereupon  the  Clerk  read 
the  Examination  of  II.  Clayton,  esq.  and  sir  D. 
Norton,  knt.  who  had  affirmed  some  parts  there- 
of uptm  their  oallis.  Then  Dr.  Manwaring  be- 
ing admitted  to  sp<rak  tor  hiniself,  protested  be- 
fore God,  upon  ^is  salvation,  <'  That  he  nerer 
had  any  meaning  to  persuade  the  king  to  alter 
the  fundamental  laws  of  the  kingdom  :  his  only 
end^wete  to  do  his  majesty  service;  and  to 
persuade  a  kupply  in  cases  of  extreme  neces- 
sity; be  desired  favour  and  justice  to  explain 
himself;  and,  because  his  book  conitisfs  of  many 
conciustun«i,  that  the  spiritual  lords  might  be 
judges  of  the  inferences  and  logictd  deductions 
therein.''  He  further  humbly  besought  tiieir 
lordships  to  allow  him  counsel  to  !»peak  for  him, 
in  point  of  law ;  time  to  answer  the  particulars ; 
a  copy  oi'  the  Charge  in  writing ;  and  recourse 
to  hts  hooks  at  home,  upon  caution  to  attend 
again,  when  their  lordships  shall  appoint. 

The  prisoner  being  withdrawn,  and,  afler 
some  debate  on  his  requests,  brought  to  the  bar 
again,  the  Lord-Keeper,  by  direction  of  the 
house,  blamed  him  for  that  he  divided  his 
judges;  by  requiring  a  part  of  his  Charga 
aeamst  him  to  be  referred  to  the  lords  the 
bishops ;  whereas  the  whole  matter  belongs  to 
all  the  lords  jomtly. — ^Then  his  lordship  rold 
biro,  iliat  the  house  had  considered  of  tifti  other 
requests,  and  granted  him  these,  viz.  1.  To 
have  a  cipy  of  his  Charge.  9.  To  have  time 
till  Friday  morning  to  make  bis  Answrer.  3. 
To  have  leave  to  go  to  his  own  house,  and  to 
atride  there  with  a  keeper.  And  h^  lordship 
further  told  turn.  That  if,  upop'recuttectiog  hioH 
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'  scriptures,  nnd  are  not  complained  of  by  the 
'  commons,  but  the  inferences  only,  drawn  from 
'  those  grounds,  nre  questioned  by  them.  Hie 
I  craved  leave  to  explain  himselfin  two  of  thoM 
'  positions :  The  first  where  he  says, '  That  kings 
partake  of  omnipotence  with  God,'  he  said, 
^  that  he  meant  no  more  by  this  than  is  meant 
;  by  the  holy  scriptures,  and  by  the  laws  of  the 
land :  for  the  Psalms  say,  *  Dii  estis' ;  and  Mr. 
I  Calvin  saitb,  *  Reges  a  Deo  imperium  habere, 
<  et  divinam  potestatem  in- regihus  residere;* 
wherefore  to  offend  against  king^  he  thougtit  it 
sacrilege ;  and,  by  the  laws  of  die  kingdom,  a 
great  image  of  God  is  in  the  king.  The  other 
position,  which  he  desired  to  explain,  was 
touching  tlie  kjng*s  justice;  where  he  says,  in 
his  second  Sermon,  p.  S5.  *  That  justice  inter- 
cedes not  between  God  and  man,  nor  between 
the  prince,  being  a  father,  and  the  people,  as 
children :'  he  said,  *That  he  meant  thereby,  that 
as  man  cannot  requite  God,  nor  the  child  the 
father ;  so  the  king,  being  dispenser  of  God's 
power,  cannot  be  requit^;  but  his  meaning 
was  not,  that  the  king  should  not  have  laws.'— 
And  toacbing  those  inferences,  made  by  the 
commons  out  of  his  two  Sermons  complained 
of,  which  they  impute  either  to  sedition  or 
malice,  or  to  the  destroying  of  the  municipal 
laws  of  the  land,  or  slighting  of  parliaments,  he 
protested,  before  God  and  his  holy  angels,  that 
they  were  never  in  his  thoughts.  Ue  only 
thought  to  persuade  those  honourable  gentle- 
men, who  refused  to  conform  themselves,  to 
yield  a  supply  unto  tlie  present  and  imminent 
necessities  oi  the  state.  And,  in  the  conclusion 
of  bi«  speech,  be  expressed  his  great  sorrow  to 
be  thus  accused :  and  begged  pardon  and 
mercy  of  their  lordships,  and  of  the  commons, 
even  for  God*s  sake;  k>r  the  king's  sake,  whom 
they  so  much  honoured;  for  religion*8  sake; 
and  for  his  calling's  sake ;  humbly  beseeching 
them  to  accept  of  tliis  submission. ' 

This  being  spoken  by  Dr,  Manwaring,  and 
he  willed  to  withdraw;  the  lord  archbishop  of 
Canterbury,  (Dr.  George  Abbot)  called  to  nim 
to  stay ;  and  having  desired  leave  of  the  house 
that  he  might  sny  somewhat  unto  him,  which 
was  granted ;  bis  grace  then  told  him,  <  That 
he  miirht  have  made  some  belter  use  of  tlie 
great  favour  which  they  did  him,  in  giving  him 
time  to  recollect  himself  before  his  Answer : 
b»t  he  saw  in  him  (as  St.  Bernard  saith)  '  That 
there  arc  some  men  who  are  miser i  $td  uon 
mvterendi  P  and  that  he  was  sorry  to  hear  such 
an  Answer  to  the  accusation  of  tlie  commons:' 
but,  God  i>e  thanked,  the  king  bad  now  wiped 
away  what  was  intended  by  his  two  Sermons  : 
which  Sermons,  his  grace  said,  he  both  mislik- 
ed  and  abhorred,  and  was  sorry  that  he  cam* 
only  to  extenuate  his  fault.  Touching  the  par- 
ticipation, «^  hich  Dr.  Manwaring  gave  the  king 
with  God,  his  tjrnce  told  him,  *  That  it  was  very 
blasphemy  ;  and  that  those  words  in  the  Psalms, 
Dii  estit^  60  warrant  no  such  matter:*  and 
touching  hi<i  other  assertion,  that  there  is  no 
justice  but  between  equals,  and  not  between 
God  and  n;au ;  the  parent  and  his  childrca ; 
2  A 


•elf,  he  shall  desire  aecess  to  their  lordships  to- 
morrow moniing,  it  shall  be  granted  him. 

June  12.  A  Message  from  the  commons,  by 
sir  Edw.  Coke  and  others. 

Tl>e  5nd  part  of  which  Message  was  concern- 
ing Dr.  Maiiwnring*s  Book;  They  said  they 
found  his  majesty's  command  set  upon  the  first 
leaf,  to  warrant  the  printing  of  that  book ;  but 
that  this  they  had  cause  to  suspect,  because, 
though  they  found  those  words  struck  out  in  the 
original,  they  still  stood  in  the  printed  book. 
And,  ab  they  conceive  the  printer  durst  not  do 
it  without  warrant,  they  therefore  desired  their 
lordships  ro  examine  by  what  means  this  special 
command  was  derived,  from  his  majesty  to  the 
printer  ?  And  when  their  lordships  have  found 
the  party,  or  parties,  who  gave  the  warrant, 
the  commons  demand  to  have  him  or  them 

Runished,  with  as  much  seventy  or  more,  as 
lanvVaring  himself. — Ansv.  "  The  lords  do, 
unanimously,  ngree,  That  his  majesty's  said 
Message  for  the  entering,  enrolling,  and  print- 
ing of  the  s.iid  Petition  and  Answer,  shaU  be 
entered  here,  as  is  desired :  and,  as  concerning 
the  examination  who  gave  the  warrant  for 
printing  of  Dr.  Manwaring's  Book,  their  lord- 
ships will  take  it  into  consideration ;  and  do 
that  therein,  which  shall  be  fit.** 

The  same  day,  upon  another  Message  of  the 
commons  to  the  upper  house,  it  was  ordered  by 
their  lordships,  That  Rd.  Badger,  who  printed 
Dr.  Man wn ring's  Book,  be  presently  brought 
before  their  lordships ;  who,  being  brought  to 
the  bar,  sworn  and  examined,  answered,  That 
Dr.  Manwaring,  himself,  delivered  him  his  two 
Sermons  to  be  printed,  with  the  bishop  of  Lou- 
don's signification  to  that  efiect,  under  his 
lordship's  baud  :  and  that  when  tlie  book  was 
fully  printed.  Dr.  Manwaring  brought  the  title 
of  liis  said  book,  written  with  his  own  baud,  as 
it  is  now  print/d.  Hereupon  the  said  priuter 
wasdUmissed  at  this  time;  and  the  earl  of  Es- 
sex and  the  bishop  of  Lincoln  were  sent,  from 
the  house,  to  the  bishop  of  Loudon,  to  undeiv 
stand,  from  his  lordship,  what  authority  he  had 
for  signifying  his  mtnesty's  special  command  for 
the  printing  of  Dr.  Manwaring's  Book. 

June  13.  Dr.  Manwaring  being  this  day 
brought  to  the  bar  before  the  lords,  and  ad- 
mitted to  speak  for  himself  unto  the  Charge  of 
the  commons  against  him,  answered  in  elft  ct 
ns  followeth;  <*  First,  he  shewed  that  he  was 
imder  a  great  burthen  of  sorrow  and  weakness 
here  to  present  himself  unto  their  lordships : 
and  then  rendered  them  humble  thanks,  for 
eiving  him  leave  and  time  to  recollect  himself 
Itcforc  he  made  his  Answer:  and  craved  a 
favourable  interpretation  of  what  he  was  now 
to  speak.  As  touching  his  two  Sermons  com- 
plainrd  of  by  the  commons,  he  said,  '  That  he 
was  induced  to  preach  them  by  a  public  remon- 
strance of  the  necessities  nf  the  state  at  that 
time:  and  that  he  printed  tlirm  at  his  majesty's 
special  command.  That  the  grounds  of  his 
positions,  in  those  two  Sermons,  are  in  the 
My  scriptures,  and  in  thf  interpreters  of  the 
•    VOL.  III. 
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nor  between  the  kinp  :ind  his  people ;  his  emre 
told  hiixi,  '  li  was  impifMis  and  fal««  ;  and  that 
he  had  thereby  drawn  nn  iiitainy  upon  us  and 
our  religion  ;  and  had  given  nn  occasion  to  the 
Jesuits  ro  traduce  us  ;*  and  shewed  hiin,  '  That 
the  scripture:!  do  piuiniy  declare  and  prore  a 
justice  fiom  Cntd  to  m:ii>,  from  a  parent  to  bis 
cliiidren,  and  fitmi  a  kin;^  tu  lii^  people  :*  and 
furthefi  *  Th:it,  hy  the  U\^s  of  God  and  man, 
rtierc  was  e\er  h  coinmunttive  justice  between 
the  king  a\id  his  pet>ple,  tor  matter  of  com*, 
andadi&tribuUveju«>tice  fiir  covernment/  I'hen 
putting  liiuj  in  mind  of  AnaxAfclitis  the  philo- 
sopher, whom  the  king  cif  Cyprus  caused  to  be 
brayed  in  a  brazen  mortar  for  his  bas«  flattery 
(as  a  just  reward  fi»r  all  flatterers  of  princes)  he 
blamed  him  much  for  citing  of  Sua  rex,  and 
other  Jesuits  in  hi«  sermons  :  and  willed  him  to 
read  the  Fathers,  tlieaniient  interpreters  of  the 
scriptures.** 

The  Archbishop  ha\in<!  ended  his  grave  »d- 
•  monition,  I)r.  Mnnwarini;  made  a  sliort  reply 
toorhing  his  snid  two  n-scrtions:  and  saiJ, 
*  That  he  dcrnied  not  Justice  and  law  to  be  be- 
tween king  and  people  ;  but  affirmed  that  the 
king's  iustice  could  not  be  requited  :  and  ex- 
cused himself  for  citing  oFSuarcz,  for  in  those 
places  he  spake  for  the  king.' 

The  prisoner  being  withdrawn,  the  lords  con- 
sidered of  their  censure  against  him  ;  and  thrir 
lord^lups  tliought  him  worthy  of  severe  punish- 
ment,  for  attrihuting  unto  the  king  a  participa- 
tion of  God*s  omnipotence,  and  nn  absolute 
poller  of  gorernment ;  for  his  scandalous  asser- 
tions against  parliaments ;  and  for  brandini; 
those  gentlemen,  who  refused  the  late  Loaii», 
with  damnation ;  but,  for  ti.at  be  so  deeply 
protested  that  be  had  no  intention  to  seduce  the 
king's  conscience ;  nor  to  sow  sedition  between 
bis  ronjesty  and  bis  people ;  nor  to  incense  his 
majesty  against  parliaments ;  nor  to  abrogate 
the  municipal  laws,  as  was  objected  by  the 
commons  ;  and  in  regard  that  the  kinghnmelf 
had  protected  (as  was  affirmed  by  some  lords  of 
the  pri\7-council)  that  he  understood  him  not 
ill  that  sense ;  and  for  that  his  majesty's  u^rn- 
cious  Answer  unto  the  Petition  of  lUght  cxhi- 
bitecl  this  parliament,  hath  remoTed  those  jea- 
lousies, v»iuch  otherwise  the  subjects  might 
justly  have  feared,  bv  the  assertions  in  those 
Sermons :  and  also  for  that  he,  the  «aid  Dr. 
Manwaring,  had  shewed  hmself  very  penitent 
and  sorry  for  the  same :  their  lordships  as^recd 
of  a  milder  Sentence  against  him  than  othcr- 
wi«e  thpy  would. — This  Sentence,  being  first 
argued  by  parts,  was  aftenn-ards  read  and  as- 
sented unto  by  the  general  and  unanimous  vote 
of  the  whole  hou«e. 

June  14.  A  Message  was  sent  to  the  com- 
mons, *  That  the  lords  were  ready  to  proceed 
to  Judgment  against  Dr.  Man  waring ;  if  they, 
with  then*  Speaker,  will  come  to  demand  the 
same*  Anxw.  'They  will  come  presently.' 
The  lords  being  in  their  robes.  Dr.  Manwaring 
was  brought  to  the  bar  by  the  serjeant  at  arms; 
and  the  commons  with  their  Speaker  being  come, 
Mr.  Speaker  laid :— "  My  lords ;   th«  knights. 


ririrens,  and  burgesses,  of  the  commons  house 
of  p:irliament,  have  impeached  before  yonr 
I'lrd-hips  Roger  Manwaring,  clerk,  doctor  in 
divmiiy,  of  divers  enormous  crimes;  for  which 
your  lordsliips  hate  convened  him  before  you, 
and  examined  the  said  offences :  nnd  now, 
the  commons  have  commanded  n.e,  their 
Speaker,  to  demand  Judgment  against  liim  lor 
tlie  Mime.** 

The  J  lire  HE  XT  against  Dr.  Manwaring. 

Then  the  Lord  Keeper  pronounced  the 
Judgment  u^ain^t  him  in  these  woiils,  viz. 

**  Whereas  Roger  Mao %vft ring,  iloctor  in  di- 
vinity, hath  been  impeached  by  the  Ivio^e  of 
commons  for  misdemeanors  of  a  high  nature, 
in  preaching  two  Sermons  before hi>  majesty  in 
summer  last ;  which  are  since  published  in 
print,  in  a  U^ok  intituled,  *  Religion  and  Alle- 
'  giance ;'  anrl  in  a  third  Sermon  preached  io 
the  parish  church  of  St.  Giles  iu  the  Fields,  the 
4th  of  May  Ijat ;  and  tlu  ir  lordships  have  con- 
sidered ot  tlic  said  Dr.  Mnnw army's  Answer 
thereunto,  expressed  iviili  it-ars  and  grief  for 
his  offence,  mo>t  humbly  craving  pardon  tttere- 
foreof  the  lonN  and  conmion«  :  yet  neverthe* 
bss,  for  tlKit  this  can  be  no  satisfaction  for  tlie 
grcMt  oflences  \«here\uth  he  is  rharged  by  the 
said  declaration,  ^hich  do  evidently  appear  iu 
the  very  words  of  the  said  two  Sermons,  their 
lordships  have  proceeded  to  judgment  against 
him ;  and  there f(»re  this  high  court  doth  ad- 
judge,— 1.  That  Roger  Manwaring^  doctor  in 
di\initv,  shall  be  imprisoned  during  the  plea- 
sure o{  the  house.  2.  lliat  be  shall  be  fined  at 
J,()00/.  to  the  king.  3.  That  be  shall  make 
such  ifubmission  and  acknowledgment  of  his  of- 
fence^, as  sh:i!l  be  set  down  by  a  committee  la 
writint:,  both  here  at  tlie  bar,  and  in  tlte  house 
of  commoufi.  4.  That  he  shall  I  e  suspended 
for  the  term  of  three  years,  finom  the  exercising 
of  tlie  ministry  ;  and  in  the  mean  time  a  suffi- 
cient preaching  minister  shall  be  provided  oat 
of  the  profits  of  his  living  to  serve  the  cure  : 
this  suspension,  nnd  this  provision  of  a  preach- 
ing minister,  shall  be  done  by  the  ecclcsianlcal 
jurisdiction.  5.  That  he  shall  be  disabled  for 
over  to  preach  at  the  court  hereafter.  6.  That 
he  shall  be  for  ever  disabled  to  have  any  eccle- 
siastical dignity  or  secular  office.  7.  That  tl»e 
9  ud  Book  is  worthy  to  be  burnt :  and  that  for 
the  b'  tier  effecting' of  this,  his  majesty  may  lie 
moved  to  cr^nt  a  proclamation  to  call  in*  the 
said  Books,  that  they  may  be  all  burnt  accord- 
ingly, in  London,  and  in  both  the  universities : 
and  for  the  inhibiting  the  printing  thereof, 
hereafrrr,  upon  a  great  penalty.  And  tljis  is 
the  Judgment  of  the  lords." 

Tlieii  the  commons  departed,  and  Dr.  Man- 
waring was  sent  prisoner  to  the  Fleet. — After 
this  the  bishop  of  Lincoln  (Dr.  John  Williams) 
reported  the  Answer  of  the  bisliop  of  London, 
unto  tlie  Message  sent  him  by  the  hoave  the 
12th  of  June,  to  this  effect,  vis.  That  the  bisliop 
of  London  (Dr.  George  Mnuntaigne)  answer- 
ed, •  That  he  received  a  letter  from  the  bishop 
of  Bath  and  Wells  (Dr.  W.  L«id)  the  Ust  sum- 
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mer,  for  the  printing  anci  poblishiDg  of  Dr. 
Manivariiig*s  two  Sermoii»»  bjr  liis  iimjesty's 
comtiiaiid  :  and  thereupon  his  lordbliip  did  give 
way  fit  the  printing  thereof,  witliout  further 
examinntton  :  and  caused  thc'te  words,  '  PuIj- 
lished  by  his  Ma)e&ty's  Special  Command/  to 
be  put  on  tiie  front  of  the  said  book  ;  that  it 
might  appear  to  be  printed  bt  liis  majesty's  au- 
thority, and  not  by  liis  lordship*s  approbation/ 
Hereupon  the  said  bishop  of  Bath  and  Wells, 
being  present,  said,  <  He  could  give  no  sudden 
Answer  unto  this  report ;  but  acknowledge! 
thit  he  wrote  the  said  letter  unto  die  bishop  of 
]y)ndony  by  his  majesty^s  express  command- 
ment, tliat  the  said  two  Sermons  should  be 
printed  :  w  hich  letter,  he  said,  he  wrote  last 
summer  from  Woodstock,  when  his  majesty 
was  there/  And  the  earl  of  Montgomery 
afilrmed,  upon  his  honour,  *  That  he  was  then 
present  at  Woodstock,  and  heard  his  majesty 
command  tiie  bishop  of  Baih  and  Wetls  to 
cause  the  said  Book  to  be  printed  ;  and  ttiat 
the  said  bishop  desired  his  majesty  to  think 
bettor  of  it,  for  there  were  many  things  therein 
which  would  be  very  distasteful  to  the  people/ 
— ^The  duke  of  Bucks,  also,  and  the  earls  of 
Suflfolk  and  Dorset,  protested,  on  their  honours, 
*  That  they  have  siuce  beard  his  majesty  affirm 
as  much/ 

June  16.  The  House  of  Lords  ordered  to 
be  delivered  to  the  king  by  the  Lord-Keeper 
two  Messages,  one  against  Dr.  Manwaring's 
Books;  desiring  his  majesty  to  put  out  his  Pro- 
clamation to  call  in  the  said  Books,  that  they 
might  be  all  burnt  in  London  and  Westminster, 
and  at  both  the  universities.  Also  to  inhibit 
the  reprinting  of  them  under  severe  penal- 
ties, &c. 

June  18.  TlieLord  Keeper  reported  the  kine's 
Apswer  to  the  two  Messages,  concerning  the 
cancelling  the  commission  ui'  £xcise,  and  about 
Dr.  Manwarini^s  Books.  As  to  Dr.  Man  waring, 
his  majesty  said,  <*  That  he  was  well  pleased 
with  their  request,  %nd  would  order  the  attor- 
ney-general to  prepare  a  proclamation  accord- 
ingly." 

Dr.  Manwaring's  SunmssioN. 

June  21.  Dr.  Manwaring  was  brought  to  the 
bar,  in  order  to  read  and  subscribe  the  follow- 
ing Submission,  which  a  committee  of  lords  had 
drawn  up  for  that  purpose :  viz. 

*^  May  it  please  ibis  honourable  hoose,  I  do 
here,  in  tUl  sorrow  of  heart  and  true  repentance, 


acknowledge  tlie  many  errors  and  indiscretionf 
which  I  have  committed;  in  preaching  and 
publisliing  those  two  Sermons  of  mine,  which  ( 
called  '  lleligiou  and  Allegiance,*  and  mv  great 
fuuit  iu  falling  upon  tliis  theme  a^aiii,  and  hand- 
Ung  the  same  rashly  and  unadvisedly,  iu  my 
ow4i  parish  church  of  St.  Giles  in  the  Fields, 
the  4th  of  May  lust  past.  I  dj  fully  acknow* 
ledge  those  3  Sermons  of  mine,  to  have  been 
full  of  many  dangerous  passages,  inferences,  and 
scandalous  aspersions  iu  most  pans  of  the  same : 
and  I  do  humbly  ackuowled^^e  the  justice  of 
ttiis  houourable  house,  in  that  Judgment  and 
Sentence  passed  upon  me  for  my  great  olTence : 
and  I  do,  from  the  bottom  of  my  heart,  crave 
pardon  of  God,  the  king,  and  this  honourable 
nouse,  tlie  church,  and  this  commonwealth  in 
general,  and  those  worthy  persons  adjudged  to 
be  reflected  upon  by  me  in  particular,  fur  these 
great  errors  and  oHeuces. 

"  lloGEa  Makwakikg." 

After  this,  the  Doctor  was  led  into  the  hoose 
of  commons  by  the  warden  of  the  Fleet  prison, 
where  he  made  the  same  Submission,  on  his 
knees,  at  their  bar.* 


*  Doctor  Manwaring's  Sermons,  intituled* 
"  Religion  and  Allegiance/' were  suppressed  by 
proclamation,  the  kiiijcdeclarinz,  that  i hough  the 
grounds  thereof  were  rightly  laid  to  persuade 
obedience  from  subjects  to  their  sovereign,  and 
that  for  conscience  sake;  yet  in  divers  passage^ 
inferences,  aud  applications  thereof,  trenching 
upon  the  laws  of  this  land,  and  proceedings  ^ 
parliaments,  whereof  he  was  ignorant,  he  so 
far  erred,  that  tie  had  drawn  upon  himself  the 
just  censure  and  sentence  of  tne  high  court  of 
parliament,  by  whose  judgment  also  that  Book 
stands  condemned  :  Wherefore  beinv  desirous 
to  remove  occasions  of  scandal,  he  thought  iit 
that  those  Sermons,  in  regard  of  their  influences 
and  applications,  be  totaUy  suppressed. 

Moreover  bisl^op  Montague,  and  doctor 
Manwaring,  procured  a  royal  Pardon  of  all 
errors  heretofore  committed  by  tliem,  either  iu 
speaking,  writing,  or  printing,  for  %vhich  they 
might  be  hereafter  questioned:  And  doctor 
Manwaring,  censured  by  the  lords  in  parha- 
ment,  and  perpetually  disabled  from  future  ec- 
clesiastical prefennents  in  the  church  of  Eng- 
land, was  immediately  presented  to  the  rectory 
of  Stamford  Rivers  in  Essex,  and  had  a  dispen- 
sation to  hold  it,  together  with  the  rectory  of 
St.  Giles'4  in  the  Fields. 
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132.  The  Case  of  Hugh  Pine,  6sq.  upon  an  Accusation  of  Treason, 
for  Words  spoken  in  Contempt  of  the  King :  4  Charles  I, 
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la  Seijeaots-Inn  Hall,  at  a  Meeting  of  the 
Twelve  Judges,  viz. 
The  King's  Bench, — Sir  Nicholas  Hyde,  knt. 
Chief  Justice ;  sir  John  Doderidge,  knt. ;  sir 
Wm.  Jones,  knt.;  sir  James  Wbitlock,  knt. 
Justices. 

Th€  Common  Pleas, — Sir  Tlio.  RichardsoD, 
knt.  Chief  Justice;  sir  Richard  Hutton,  knt.; 
sir  Francis  Harvey,  knt.;  sir  George  Croke, 
knt. ;  sir  Henry  Yclverion,  knt.  Justices. 

The  Excheguer.-^ir  Jn.  Walter,  knt.  Chief 
Baron;  sir  Edward  Bromley,  knt.;  sir  John 
Denham,  knt. ;  sir  George  Veruoo,  knt. ;  sir 
Thomas  Trevor,  knt.  Barons. 

William  Collier,  attending  Mr.  Pine  at  his 
house  in  the  country,  was  demanded  of  him, 
Whether  he  had  seen  the  king  at  liioton,  or  no? 
Collier  answered,  That  he  had  seen  the  king 
there.  Mr.  Piue  replied,  "  Then  hast  thou 
seen  as  unwise  a  king  as  ever  was,  and  so  go- 
verned as  never  king  was ;  for  he  is  carried  as  a 
man  would  carry  a  child  with  an  apple;  there- 
fore I  and  divers  more  did  refuse  to  do  our 
duties  to  him/' 

After  w hich  words  spoken,  \VilIiam  Collier, 
meeting  with  Richard  Cullier  his  brother,  asked 
bim,  "  Whether  the  king  were  not  a  wise  king?" 
who  ans\%ered,  •*  Yes,  he  Mas  a  wise  aud  tem- 
perate king.*' 

After  which,  at  another  lime,  Monsieur  Se- 
biza  being  at  Mr.  Pawlett's  house,  at  Hinton, 
Mr.  Pine  asked  Collier ;  whether  the  king  was 
there,  or  no?  who  answered,  that  he  iieard 
be  was,  Mr.  Pine  replied.  That  he  could  have 
had  him  at  his  iiouse,  if  he  would,  as  well  as 
Mr.  Pa««lett. 

At  another  time  one  George  Morley,  a  lock- 
smith, being  at  Mr.  Pine's  house,  he  asked  him, 
<*  What  news  ?"  whereunto  he  answered,  That 
be  heard  the  king  was  at  Mr.  Pawlelt's  at  Hin- 
ton. Then  Mr.  Pine  said,  **  That  is  nothing ; 
for  I  might  have  had  him  at  my  house,  as  well 
as  Mr.  rawlett,  for  he  is  to  be  carried  anjr  whi- 
ther." And  then  Mr.  Pine  said  aloud,  "  Before 
Cod,  be  is  no  more  fit  to  be  king  than  Hick- 
wright."  This  Hickwright  was  an  old  sirtiple 
fellow  who  was  then  Mr.  Pine's  shepherd. 

These  words  being  thus  proved  by  William 
Collier  and  George  Morley,  all  the  judges  were 
Gommandecf  to  assemble  themselves,  to  con- 
sider and  resolve  what  offence  the  speaking  of 
those  words  were. 

Whereu{)on  sir  Nicholas  Hyde,  chief  justice 
of  the  king's  bench ;  sir  Thomas  Richardson, 
chief  jubtice  of  the  common  pleas;  sir  Jolm 
Walter,  chief  baron  of  the  exchequer ;  sir  Wil- 
liam Jones,  one  of  tlie  justices  of  the  kiug'fc 
bench ;  sir  Henry  Yelverton,  one  of  the  justices 
of  the  ctmimon  pleas;  sir  Thomas  Trevor  and 
iieoT^e  Vernon,  barofis  of  tlKs  exchequer^  oooe 


other  of  the  Judges  being  then  in  town,  met  at 
Serjeants-Inn,  in  Fleet-street,  where  they  de» 
bated  the  case  amongst  themselves,  in  the  pre- 
sence of  sir  Robert  Heath,  the  attorney-gene-, 
ral ;  and  divers  precedents  were  then  produced, 
viz. 

The  Case  of  Juliana  Quick,  (Kane).  Anno 
vicesimo  primo  Henrici  Sexti. 
Juliana  filia  Willielmi  Quick,  et  alii  falsi  pro- 
dltores  incogniti  in  occulto  omcbinantes  mortem 
regis,  &c.  przdicta  Juliana  ex  assensu  Williel- 
mi, et  aliorum  prodltorum  ignotorum,  eidem 
dumino  regi,  ut  fuit  equitsms  in  via  adhesit,  et 
dixit  eidem  domino  regi :  *  Harry  of  Windsor, 
'  ride  soberly,  thy  horse  may  ^tumble  and  break 

*  thy  neck.'  And  when  the  noble  John  Beau- 
champ  then  said  to  her,  <  To  whom  speakest 
'  thou?"  she  answered,  '  To  that  proud  boy  in 

*  red,  riding  on  horseback,'  pointmg  with  her 
hand  to  the  said  king.  And  hirther  calling  out 
to  the  said  king,  said,  *  It  lecometh  thee  bet- 

<  ter  to  ride  to  thy  uncle,  tlian  that  thy  uncle 

*  should  ride  to  thee;  thou  wilt  kill  him,  as  thou 

*  hast  killed  thy  mother :  send  Ui  thy  uncle's 
'  wife,  whom  thou  keenest  from  him.  'J*br»n 
'  art  a  fool,  a  known  fool  tbrovghottt  the  whole 

<  kingdom  of  England.'  She  had  pain  fort  et 
dure  because  she  would  not  plead.* 

Thomas  Kerver's  Case,  (Berkshire).  In  the 
twenty-first  year  of  Hen.  6. 
Thomas  Kerver  indictatur,  pro  eo  quod  ipse 
proditorie  dixit  verba  sequentia,  '  Woe  to  the 
'  kingdom  where  a  child  is  kiog.'  Et  iteram 
dixit,  <  It  had  been  better  fur  the  kingdom  of 

*  England  by  an   hundred  thousand  pounds,  if 

<  the  said  king  had  been  dead  twenty  years  be* 

*  ibre.'  Et  iterum,  '  It  had  been  better  for  the 
'  said  king^dom  by  an  hundred  thousand  pounds, 
'  if  the  said  king  never  had  been  born.'    And, 

*  That  the  Dauphin  of  France  was  in  Aquitain 
'  and  Gascoyn,  with  a  great  power,  and  va- 
'  liantly  fighting,  possessing  himself  of  the  land 

<  of  the  khig  of  England  in  Aqtiitain  and  6as« 

*  coyn.  And  if  the  said  king  were  but  of  as 
'  much  humanity  as  the  Dauphin,  who  is  of  his 

*  age,  tlie  said  kmg  might  quietly  and  peaceably 

*  hold  and  enjoy  his  said  lands.'  To  this  he 
pleaded  Not  Guilty,  and  was  committed  to  the 
constable  of  the  Tower  of  London  ;  and  after- 
ward recommitted  to  Wailingfurd  castle.— 
Ideo  nil  ultra  apparet. 

John  Clipsham's  Case,  (Sussex).  In  the  twenty- 
ninth  year  of  Hen.  6. 
Johannes  Clipsham  indictatur,  pro  eo  quod 

*  A  prisoner  standing  mate  in  higb-treason 
is  ipso  facto  aiuinted :  %  Hale,  386, 4  Bl.  Com. 
348.  And  in  felony  and  piracy  such  obstinacy 
amounts  to  a  conviction,  by  13  Geo.  S,  c.  30. 
See  8  Hawk.  P.  0.  ch.  30,  8vo.  edit. 
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i})si  et  alia  diteranty  quod  domimis  rex  non 
futt  lie  potestate,  nee  BcieottAy  ad  regnum  An- 
gUae  gabernaDdum,  etquod  nolununt  ulterins 
obedire  regi,  nee  gabernatio&i  iii»,  infra  idem 
regnum;  minantesquQ  inter  se  vcroe  popoloi 
domini  regis  de  coniitaUi  Kancia,  pro  eo  qaod 
ipii  noluerunt  resistere  ipaam  regem  de  jtis^ 
utia  sua  in&a  eundem  coinitatum,  ac  tiniiiiter 
iasarrexerunti  &c. 

The  Mlrfields'  Case,  (Sussex).  In  the  twenty- 
ninth  Tear  of  Hen.  6. 
Johannes  MirficW  et  WillichnusMirfield  in- 
dictantur,  pro  eo  quod  dixerunt/  *  That  the 
'  king  was  a  natural  foul,  and  would  often- 
'  times  hold  a  staffin  his  hand,  with  a  bird  over 

*  the  end,  playing  therewith  as  a  fool;  and  that 

*  another  king  must  be  ordained  to  rule  the 
'  buid;  saying,  That  the  king  was  not  a  persop 

<  able  to  rule  the  land.'    £t  ulterius  dixerunt, 

<  That  ihe  charter  that  the  king  made  at  the 

*  first  insurrection  was  false ;  and  that  he  and 
'  his  fellowship  would  arise  again ;  and  when 

*  they  were  up,  they  would  not  leave  any  gen- 
I  tieman  alive  but  such  as  they  list,  &c.'— Per 
iudictam.  session.  Sussex. 

Bretenbam's  Case,  (Norfolk).    In  the  thirty- 
first  year  of  Ucn.6. 
Willieloius  Breteiihani  generosus  indictapur, 
pro  proditoriis  verbis,  viz.  quod   '  Kichardus 
'  dux^  Eborum    extra   terruni  Ilibemis  infra 

*  quiodecem  dies  tunc  proxime  sequeutes  ve> 
^  oiret  tt  corunum  dicti  domini  regis  de  eodem 
'  rege  auferret,  et  illud  super  caput  ejusdem 
'  ducis  infra  brevi  poni  facerit.' — Notatur  in 
margine  indictamenta  sic,  trespas  enormia,  con- 
tempt, et  aha  offence.  Tamen  in  iudiccamento 
est  *  proditorie  loquebatur,  &c.' 

William  Atbton's  Case,  (Suffolk).  In  the 
thirty-first  year  of  Hen.  €. 
Willielmus  Ashton  mites  indictatur,  pro  eo 
quod  ipse  et  alii  proditorie  diversas  biilas  et 
scriptums  in  rythmis  et  bolladis  factas  et  fa- 
bricatas,  super  ostia  et  fi^nestras  diversorum 
hominum  posuerunt,  recitantes  in  eisdem, 
quod  dominos  rex,  per  coasilium  ducis  Suffbl- 
ciae.  episcopi  Sarum,  episcopi  Cicesuw  domi- 
ni de  Say,  et  aliorum  de  coucilio  domini  regis 
existent,  vcndidit  regna  AngliflB  et  Francise ;  et 
quod  rex  Francie,  avunculus  regis,  regnaret 
super  dtctufli  regem,  dicentes  et  scribentes  haec 
omnia  et  singula.  Et  similiter  miserunt  literas 
iMMnioibus  de  Kane,  ad  insurgendum  erga  re- 
gem, ad  adjuvandnm  ducem  Eborum,  &c.  ad 
guerram  levandum.  Per  indictamentum  Suffl 
anno  31 H.  6« 

JofaD  Oayle's  Case,  (Essex).    la  the  thirty- 

ibortf)  year  of  Hen.  aexti. 

Jobflosnea  Gayte  indictatur,  pro  eo  quod  ipse 

«t  alii  dixenmt,  quod  ^  dictus  rex,  et  omnes 

'domini  sol  circa  peraotiam  suam,  et  eonci- 

*  liwn  fltium,  falsi  sunt,  et  quod  ipsi  petitiones 
'  soas,  in  ultimo  parliamento  dicti  n^,  apod 
'  Westttonasterium  teatun,  yer  ipsos  et  totam 

*  commsnitatem  Kancift  petitionat.  &c.  inTitis 
^deatibiis  dteti  r^  faftbm?^enuit;  ctqaod 


<  noQ  licet  episeopis  dicti  re^i  ullam  potesta- 
'  tern,  nee  aliquam  coagi^egationem  populi  ergn 
'  ipsos  ad  perturbandom  de  bonis  propositia 

*  suis  perimplendis,  assemblare,  nee  retinere. 

*  Quodque  presbyteri  totins  Aoglis  nulla  bona 

*  nee  catalta,  pneter  cathedram  et  candela- 

*  brum,  ad  inspidendum  super  Ubros  suos  ba» 

*  bcrent  et  possiderent.      Ac  quod  Johannes 

<  Mortimer,  alias  Cade,  esc  vivens;   et  quod 

<  ipse  esset  eorum  capitalis  capttaneus  in  em* 
'  nibus  propositis  sois  perimplend.  credentes, 
'  et  dicentes,  quod  ipsi  esseot  infra  tree  dies 

<  quinque  millia  hominum  armatorum  i    et  si- 

<  mititer  guerram  erga  regem  tevarent.'— Ha^- 
buerunt  chartam  allocationis  eodem  termino. 

Oliver  Germaine's  Case,  (Wiltshire).  In  the 
second ^ear  of  Edw.  4. 
Oliverus  Germaine,  taylor,  et  alii  falsi  pro- 
ditores,  machinaotes  et  proponentes  quomodo 
regem  Edvardum,  &c.  dotruere  potueruut ;  et 
Henricum  sextum,  nuper  de  facto,  et  non  de 
jure,  regem  Anglis,  inimicimi  regis  Angiiar, 
authoritate  parliament]  reputat.  et  approbat, 
infra  regnum  Auglix,  extra  regnum  Scotiae  re« 
ducere,  et  regem  Edvardum  deponere,  &c. 
mortem  regis  compasscr,  &c.  credentes  et  di- 
centes inter  se,  in  prophe»iis,  ut  falsi  heretici, 
quod  dominus  Ilenricus,  nuper  rex,  infra  breve 
esset  eorum  rex  in  regno  Anglis  sicut  prius,  et 
coronam  suam  in  eodem  regno  haberet  et  reii- 
neret,  dicentes  haec  omnia  ea  intentione,  quod 
veri  populi  domlui  regis  cordialem  amorcm  ex- 
traherent. -^Judgment,  to  be  hanged,  drawn, 
and  quartered, 

William  Belmyn*s  Case,  (Norfolk).  Anno 
nono  Edvardi  quarti.  ^ 
Wiilielmus  Belmyo,  de  !^Corwico^  mercer,  in- 
dictatur, quod  cum  Uobertus  de  Kyddesdaie,  4 
diuturno  tempore  propouens  statiun  et  dignita- 
tem regis  Edvardi  quarti,  &c.  adnihillare,  &c« 
et  ipsum  regem  per  guerram,  &c.  de  regali, 
&c.  privare,  &c.  inter  alias  talsas  proditiones, 
&c.  diversos  ariiculos  proditorum,  &c.  fabri- 
cavit,  publicavit,  et  proclamavit.  Et  quod 
pratdtctus  Wiilielmus  quandam  scedulam  te- 
nurem  praedictorum  aniculorum  continent, 
apud  N.  &c.  monatravit  et  publicavit,  et  eos- 
dem  articulos  pro  bonis  articulis,  et  communi 
utilitate  regni  expedieotes  afiirmavit,  et  quam* 
plures  personas  ad  ipsos  articulos  roanuteaen- 
dum  et  approbandum  excitavit. — Nota,  Nod 
dicitur  proditorie  in  eodem  indictamento. 

Tlje  Case  of  Thomas  Burdet,  (Warwick).  Anno 
deeimo  septimo  Edrardi  quarti. 
Joratores  prasentant,  qaod  Thomas  Border, 
nuper  de  Arrow,  in  comitatu  Warwici,arm]eer, 
Deum  pre  oculis  non  habeas,  et  debitum  legi- 
anciss  suae  mimme  ponderans,  ex  asalitia  pns* 
cogitata,  diabolica  instigatioiie  sednctiis,  Ticett* 
mo  die  ApriHs,  aono  regni  regis  Edvardi  quar* 
ti,  post  conqoestum  dedmo  quarto,  et  per  d»* 
▼ersas  vices  postea,  apod  villam  Westtnooa*- 
terii,  in  comitatu  Midaleaexm,  ftbo  et  prodi- 
torie; contra  legiancisB  wm  debilum,  mortcoi 
et  destmctionem  ipsius  regis  imaginanFit  com- 
paans  ibit  €t  cifvttivity  ac  ipsum  regtn  lidtt 
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et  proditorM  ad  tunc  et  ibidem  inteificere  pro- 
potuit,  et  ad  iilud  faUam  nafiuidaiB  prDpouttim 
Mum  iierimplendaiD,  falso  et  produorie  labo- 
ravit  ct  procuravit  quoadam  Jobanoea  Stacy, 
n»per  de  Oxonia,  in  couiitaUi  OsoDy  geoeru- 
MID,  et  Tboiaam  Blake,  naper  de  Oxoo,  io 
comit&ui  OxoD,  clericom,  apud  viliai^  VVeit- 
monaftteiii  pra^ictam  daodecimo  die  NoTem- 
bris  tunc  proxime  8e<)uent.  ad  caiculandum  et 
laborendum  de  et  circa  nativitatem  dicii  d<*i- 
mini  regis  et  Edvardi  filii  mi  piimoceniti,  prin- 
cipis  Wallite,  ct  de  morte  eonindem  domini  re* 
gis  ac  priucipis  ad  •cieodum  quando  iidein  rex 
et  Edvardiu  fUius  ejus  morientar.  Dictique 
Johannes  Stacj  et  Tuomas  Blake,  scientes  iltud 
falsum  et  ncfanduin  propo&iium  prsdicti  llio- 
roe  Burdet,  ipsi  Johannes  Stacy  et  Thomas 
Blake,  dicto  duodecimo  die  Novembris,  apud 
vtUam  Westmonasterii  prxdictam,  falso  et  pro- 
ditorie  mortem  ipsorum  regis  et  priticipis  imagi- 
naveniiit  et  compa»ti  fnerant,  ac  ipsos  regem 
ac  principem  adtunc  et  ibidem  interiicere  pro- 
posoerunt.  Et  postea,  sexto  die  Februaiii, 
dicto  anno  decimo  quarto,  apud  villam  West- 
monasterii pnedictam,  prsdicti  Johannes  Stacy 
ac  Thomas  Blnke  eorum  falsum  et  proditorium 

{)ropositum  perimplendom,  falso  et  proHitorie 
aboravcrunt  et  calculaverunt  per  artem  roagi- 
cam,  nigroraanciam,  et  astroiiomiam,  in  mor- 
tem et  liualem  destructionem  ipsorum  regis  ac 
principis.  Kt  postea,  scilicet,  vicesimo  die 
Mali,  anno  regni  dicti  regis  decimo  quinto, 
-  apud  villara  WestmooasttTii  prcdictam,  pFB- 
dicti  Johannes  Stacy  et  Thomas  Blake,  folsu  et 
proditohe  artibus  praedictis  laboraverunt ;  liret 
juxta  determinationem  sacram  sancts  ecclesiae 
ac  doctrinam  divenorum  doctorum,  cuilibet  li- 
geo  douiini  regis,  de  intromittendo  de  regibus 
et  principibus,  in  foxrok  pnedictft,  absque 
eorum  Toiuntate,  et  prBceptis  inhibitum  mitw 
Kt  postea,  iidem  Johannes  Stacy  et  Thomas 
Blake,  ac  prBdictus  Jhomas  Burdet,  apud 
prflsdictam  vitlam  Westmonasterii,  vicesimo 
sexto  die  Mnii,  eodem  anno  decimo  quinto, 
cnidam  Alexandre  Russeton,  et  aliis  de  populo 
domini  re^s,  falso  et  proditorie  manifestave- 
nmt  et  dixemnt,  '  quod  per  calculationem  et 
'  artes  praedictas,  per  ipsos  Johannem  Stacy  ct 
'  Thomam  Blake,  in  formft  prsdictft  facias, 
'  iidem  rex  et  princeps  non  aiu  virerent,  sed 
'  infra  breve  obierent ;'  ad  intentionem  quod 
per  detectionem  et  hujusmodi  materise  mani- 
festationem,  populi  ipsius  regis  raagis  ab  ipao 
rege  cordiaiem  ansorem  retralierent ;  et  idem 
dominas  rex  per  notitiam  illarum  detectionis 
et  manife»tationis,  tristitiam  inde  caperetet  ab- 
breviaiionem  vitc  su».  Ac  quod  prcdictus 
Thomas  Burdet,  mortem  et  d^tructionem  ip- 
sius regis  supremi  dicti  domini  sui  et  prsdicti 
domini  principis,  ac  subversionero  Icgum  suar 
rum  per  ^uerram  et  disoordiam  inter  ipsum  re- 
sem  et  ligeos  suos  in  regno  pnedicto  moven- 
oum,  sexto  die  Martii,  anno  regpi  dicti  regis 
decimo  septimo,  apud  Holboni,  in  comitatu 
MiddlesexuB,  faiso  et  proditorie  imaginavit, 
oompaBSUS  fuit,  et  circuivit,  ac  ipsos  regera  ac 
principem  intcrficere  proposuiu    £t  ad  illud 


falfum  neAndom  propositam  sunm  fimditer 
perimplendttnif  pnodiotus  Tliomn  Burdet  di» 
verMs  billas  et  scripturas  in  mhmis  et  ballad  is 
de  murmaratMrnibcis  scdiiionikus  et  proditoriis 
excitatiouibus,  fiictas  et  fabricatas  apud  Hoi* 
born,  et  villum  Westmonasterii  prsJict.  falto 
et  proditorie  dispersit,  projecit,  et  seminavit 
dicto  sexto  de  Martii,  ac  qumio  et  sexto  diebus 
Mail,  dicto  anno  decimo  septimo,  ad  inten* 
tionem  quod  populi  domini  regis  cordiaiem 
amorem  ab  ipso  rege  retraherent  ac  Ipsum  rc- 
linqucrent,  ac  erga  ipsum  regem  iitsuiyerent, 
et  guerram  en*a  ipsum  regem  levarent,  in  fina* 
lem  destructionein  ipsorum  regis  ac  domini 
principis,  et  contra  ligeanciam  suuro,  necnon 
contra  coroiiom  et  dignitatem  ipsius  regi).— 
Judgment,  to  be  hanged,  dra%vn,  and  quartered. 

llie  Case  of  John  Alkerter,  (Kane.).  Anno  de* 
cimo  octavo  Edvardi  quarti. 
Johannes  Alkerter,  yeoman,  noper  serriens 
Bichanli  comitis  Warwici  et  Sarom,  a  dintumo 
tempore  proponens  statnm  regb  pejorare  et  de 
regiinine,  &c.  quantam  in  se  fuit  proditorie ; 
per  diversa  verba  nefanda,  et  alia  dicta  sua  re- 
nenosa,  de  diversis  murmoratiooibus  »editioni* 
bus  proditorum  excitationibus  factis  et  fabri- 
catis,  i  guberoutione  prirare,  &c.  ad  inten- 
tionem quod  populi  ejusdem  regis  cordiaiem 
amorem  retraherent,  perdiscordiam  inter  regem 
et  populum  suum  movendum,  proditorie  dixit 
Wfllielmo  Pend,  WiUielmo  Fowle,  et  Sampsoni 
Halk,  sub  hac  forma,  rix.  quod  WiUielmns 
Pend  et  Johannes  Alkerter  olhn  ser^ientcs 
dicti  Richardi  comitis  Warwici  fuerunt,  et  nunc 
qaod  idem  comes  diem  suum  clausit  extre- 
mum ;  et  hoc  non  obstante  infra  breve  babe- 
rent  comitem  Oxonise  (qui  supers!  es  est)  infira 
hoc  regnum  Anglic,  qui  in  futuro  parccttam 
hujus  patris  ^ubcrnet ;  afBrmandoqoe  ulterius 
verba  sua  cuidam  Galfrido  Peke,  quod  £d- 
vardus  qaem  vos  vocatis  Tcgem  Alalia  falso 
fuit,  &:c. ;  dicendo,  quod  id«n  Edvardus  per 
subtilein  artem  suam  eimdem  oomitem  War- 
wici interfecit  et  murdravit,  ac  fratrem  smiin, 
nuper  dncero  Clarencic,  ad  mortem  simili  mo* 
do  traxit,  non  habens  cauias  nee  aliquam  veri- 
tatem ;  et  dicendo,  quod  quicunque  inlierita* 
bilis  sit  direct e  post  mortem  naturalem  Ilenrici 
sexti  (nunc  de  facto,  et  non  de  jure,  regis  An- 
glias))  ad  coronam  Anglic  ilie  tantummodo  si- 
neret  et  suus  homo  esset.  £t  multa  alia  hoios- 
modi  verba  proditorie  dixit. — Utlagatus  Aiit, 
prout  patet  per  rotul.  session.  Kane,  anno  18 

Thomas  Hever^s  Case,  (Kancia).    Anno  deci- 
mo octavo  Edvardi  quarti. 
Thomas  llever  iodictatur,  pro  eo  quod  pro*. 
diioric  dixit,  '  quod  ultimum  pariiameotum  do* 

<  mini  re^,  apud  Westmonasterium  tentum, 

<  magis  simplex  et  insufiiciens  fuit  quam  un* 
'  quam  antea.'    £t  ulterius,  '  Quod  dominos 

*  rex  proposuit  moram  suam  infra  oomitatom 

*  Kaocifls  trabere  et  amorem  ligeorum  suomo^ 
'  ibidem  habere^  quia  amorem  cordiaiem  'wit% 

^  eaodem  ci\itatem  noa  habuityUec  in  futura 
'  liabebit :   et  quod  si  cpiacoput  Batbonicnaia 
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^morietur,  qaorf  tunc  immediate  Thomas  ar> 
'  chiepisc'ipus  Cantuariemis  «rt  cAnlinalis  An- 
'  glie  caput  suum  amitteret/  '  £t  muUa  diver* 
timoda  verba  proditoria  de  rc^e  quaiu  alia 
verba  roalitiosa  de  dominis  suis,  tarn  spiritual!- 
bus  quam  temporal! bus. — Utlagarus,  prout  pa- 
tet  per  rotul.  sessionis. 

ColIiDgbourn's  Case,-  (London).     Hilar,  an. 
secun.  Richardi  tertii. 

WilUelmus  Collingbonm,  nuper  de  Lydyard, 
in  comitatu  Wilt*,  armiger,  et  alii  falsi  prodi- 
tores,  roortC!n  regis  et  subjectionem  regni  pro- 
dirorie  imaginarernnt  et  conipnssi  fuerunt :  et 
ad  illud  perimpleiiduni,  excitaverunt,  6zc. 
qoendam  Tho.  \  ate  ei  oflFerendo  octo  libras  ad 
partes  transmarinas  exire.  ad  loquendum  ibi- 
dem cum  Henrico  nuocupante  sc  cornit.  Uicb- 
mundis,  et  aliis,  Ike.  prodttorie  attinct.  per 
pnrliaraentum,  &q.  ad  dicendam,  quod  ipsi 
cum  omni  pu testate,  &c.  revenirent  in  Angliam 
citra  festum  Sancti  Lucas  evangelists,  et  totum 
integrum  reddiium  tutius  regni  Anglia:,  de  ter- 
mi  no  Sancti  Micliaelis,  ^c.  in  eorum  releva- 
men  habereot.  £t  ulterius,  ad  demonstran- 
dum ei%»  quod  per  concilium  ipsius  Willielmi 
Collinisbourn,  si  dicius  comes  Richmundia*,  et 
alii,  &c.  ad  terram  Anglis,  apud  Poole,  in  co- 
mitatu Dorcestrife,  arrivarc  voluerunt,  ipse 
Willielmus  Coltingbourn  et  alii  proditores,  eis 
a&Sficiando  commtitionem  poputi  ipsius  regis, 
insarrectionem  et  guerrnm  erga  ipsum  regem 
interim  ievare  causarent ;  et  partem  ipsorum 
talsorum  proilitorum  contra  regvm  in  omnibus 
acciperent;  et  omnia  infra  regnum  An^liie  ad 
eorum  dispositiouem  essent.  £t  ul terms,  ad 
dicendum  et  demonstrandum  diet  is  protlitnri- 
bus,  &c.  ad  destinandum  Johannem  Chcyney 
usque  ad  regem  Francias,  ad  demonstrandum 
sibi,  quud  ambassiatores  sui  in  Anj^linm  a 
dicto  rege  Francis  vcnienten  dcfraud:iri  debe- 
nnt ;  et  qu6d  rex  Anglia:  nullum  promissum  eis 
custodiret  sed  snlummodo  ad  deponendum  sen 
ad  rcspcctuandum  guerram  inter  doniinum  re- 
jLcm  tempore  hyemnli,  eo  quod  in  principio 
temporis  sestivalls  Anglicapotestns  in  omnibus 
prcparnri  poss  t  ad  beltum  dicco  domino  regi 
Franciz  praebendum,  et  eunde-n  re^em  et  ter- 
ram suam  adtunc  fiualiter  destruendo.  Kt  ul- 
terii^s  ad  advisandum  ipsum  regem  Francia:  ad 
auxilium  diclorum  proditorum  pecuniis,  &c.  ut 
ipse  iter  regis  Angliae  u«>que  terram  Frnncia 
iinpedire  proponot.  Et  sic  pnedictus  Williel- 
mus Colli n(;b() urn  et  alii  fuennit  proditori^  ad- 
hacrente*,  &c.  Et  quod  pradictus  Willielmus 
Collingbourn,  et  alii  falsi  proditores,  Deum 
pra;  oculis,  6cc,  h  diutufno  tempore  intendeos 
per  covinam  asbensum  et  voluntatcm  diverso- 
rum  aliorum  proditorum  ei*dcm  prodiioribus 
ndhcerentium,  &c.  assooiaverutit,  et  mortem 
regis  per  guerram,  cnmmoti<mf^m,  et  discor- 
■  diara  inter  rejjem  et  li^eos  suos  infra  regnum 
Anglis  levandum,  compassi  fuerunt,  &c.  Et 
ad  illud  periraplendum,  prasdictus  Wdlielmus 
Collingbourn,  et  alii,  diversas  biilas  et  scriptn- 
ras  in  rythmis  et  balladis  de  murmurntionibus, 
ieditionibus,  et  loqu^^i^,  et  prodiioriis  eicita- 


tionibus,  Mib  et  proditoria  fecerdnt,  scripse- 
rtmt,  et  fabricaveraot,  et  illaa  per  ipsos  sic 
iactas,  scriptas,  et  fabricatas,  die,  &c.  super  di» 
versa  ostia  ecclesis  cathedralis  Sancti  Paulr^ 
London,  proditoria  potuprunt,  et  public^  ibi* 
dem  fixerunt,  ad  moveudwu  et  excitauduoi  h* 
geos  regis  biilas  et  scripturas  ilias  legeates  et 
intelligentes,  commoiioncm  et  guerram  ei^ 
ipsum  regem  facere  et  Ievare,  contra  ligeaucias 
sua  debitum,  et  finilem  dcstroctionem  rejtit, 
et  subversionem  regni,  &&— Judgment,  to  bt 
hanged,  drawn,  and  quartered. 

BagualKs  Case,  (London).     Anno  nono  Uen- 
rici  septimi. 

Thomas  Bagnall  et  alii  mortem  regis  imai>i« 
oaveruut,  &c.  et  ad  intentiouem  praedictam, 
qui>d  populi  reffis  cordialem  amorem  retrahere, 
iic,  diversas  bulas  et  scripturas  in  rythmis  et 
balladis  de  murmurationibus^  scditionibus,  et 
proditorits  excitationibus,  tam  versus  regem 
qu^m  alios  magnates  de  consilio  suo  tangent, 
proditoria  fecerunt,  &c  super  ostium  eccle^ifv 
sancti  Benedict!  in  Gracious-street,  et  buper  Ic 
Standard  in  Cheap,  ac  snpcr  ostium  ecclesis 
Paul!  posuerunt,  £cc.  et  quod  ipsi  fuerunt  ad- 
bsrentes  cuidam  Petro  Warbeck,  inimico  re^is, 
in  partibus  transmarinis  existent,  ad  levandnm 
guerram  ad  deponendum  regem. — Judgment, 
to  be  banged,  drawn,  and  qnartered. 

Stanley  and  Cliflford's  Case,  (Middl.).    Decim« 
Ilenricisepthni. 

Willielmus  Stanley,  miles,  et  Uobertns  Clif- 
ford, miles,  ad  invicem  inter  se  commtitiicave- 
runt  et  interlocuti  fuerunt  de  qnodnm  Petro 
Wnrbeck  de  Thomaco  sub  obediential  archi- 
diicis  Austria  et  Burgundia,  inimico  domini 
recis,  &c.  fitis5  nuncupante  se  fore  Kiclinrdum 
secundum  6tium  domini  Edvardi  nuper  regis 
Anglia  quarti,  in  partibus  exterioribus  ultra 
mare  existent,  ac  mortem,  &c.  regis,  ac  subver- 
sionem regni  Angliae,  prodiiorie  conspirave- 
runt,  &c.  et  eundem  rej^em  per  cnerram,  5rc. 
in  regno  Anpliw,  levandum  de  coronft,  &c.  de- 
ponendum, &'c.  Et  ad  illud  perimplendum, 
&c.  pnedicti  Willielmus  Stanley  et  Uoliertua 
Clifford  proditoria,  &c.  inter  se  aggreati  fue- 
runt, qu6d  ipse  Robertas  ad  panes  exteras 
pncdictas  ad  pr«efn(om  Petrum  Warbeck,  &cc, 
trnnsfretnret,  et  in  ipsius  Petri  adventum  ad 
guerram  levandum  expectarct ;  et  ipsum  Pe- 
trum in  regnum  Anelite  cum  toto  posse  suo  in- 
troduceret,  ipsum  in  regem  erijjeret,  &c.  Bt 
nlteriilts  diet  us  Willielmus  Stanley  pr«fnto  Ro- 
berto ClidTord  proditoria  promisit,  &c,  ad  qnod- 
cunque  et  quotiescunque  ipse  Uobertus  Clifford 
aliquos  ad  domum  Williehni  Staidey  4  partibus 
exterioribus,  per  privatum  lignum  inter  ipsoa 
habitum.  destmaret,  pro  ipsius  ac  dicti  Petri 
War!)eck,  inimicdrum  regis,  &c.  adjuvamine; 
ipse  Willielmus  Stanley  co  toto  posse  adjuvara 
vellet,  &c.  quorum,  &c.  prsetextu  dictus  Ro- 
be rtus  Cliiford  iter  soum  ad  fjtkttes  exteras, 
prsfato  Petro  Warber.k  arripuit,  &c.  £t  sic 
fuerunt  adberevtes,  &c.-~judgment,  to  be 
luin|ed|  <lr«wii|  aiKtquartered. 
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March  and  Carew's  Case,  (Sumy).     Anno 
tricesimo  lleonci  occavi. 
Uenricos  Marchio,  Exon,  prodicorib  dicebat, 

*  I  like  well  of  the  proceedinfrs  of  Cardinal 

*  Pool :'  et  ulteriils,  <  But  I  like  not  the  pro- 

*  ceediogs  of  this  realm  ;*  and  *  I  trust  to  see  a 

*  change  in  the  world :'  ct  ulteriiks  *  I  trait 
'  once  to  have  a  fair  day  upon  those  knares 

*  which  rule  about  the  king :'  et  ulteriiis,  '  I 

*  trust  to  |»ive  them  a  buffet  one  day/  £t  qu6d 
Nicholaus  Carew,  miles,  malitios^  et  prodito* 
ri^  murmuravity  et  indiunatus  futt,  et  dioebat 
hsc  verba  Anglicans,   '  I  manTl  greatly  that 

*  the  indictment  against  the  lord  marquis  was 
'  so  secretly  handled,  and  to  what  purpose  ?  for 

*  the  like  was  never  seen.'— Per  bagam  ses- 
sion is  tent,  coram  Thorn.  Audley,  cancellar.  et 
•lias,  30  Hen.  8. 

The  Case  of  Jolin  Ru^,  (Berkshire).    In  the 
thirty-first  year  of  Henry  8. 
John  Rugg,  chivaler,  for  these  words,  *  The 
'  king*s  highness  cannot  be  supreme  head  of  the 

*  church  of  England  by  God's  law.'  Hugo, 
m^bot  of  Reading,  superinde  dixit,  '  What  did 

*  you  for  saving  your  conscience  when  you  were 

*  sworn  to  take  the  king  for  supreme  head  ?* 
Et  superinde  prjsdictus  Joh.  Rugc  dixit,    *  I 

*  added  this  condition  in  my  miud,  to  take  him 

*  for  sujjreme  head  in  temporal  thing?,  but  not 

*  in  spiritual  things.' — Per  indictam.  Mich.  31 
Uen.  8. 

The  Case  of  Robert  Rumwick,  (Kent).  In  the 
thirty-first  year  of  Henry  8. 
Rohertus  Rumwick  indictatur,  qu6d  cum  di- 
versi  fuerant  comedentes  et  compotantes,  &c. 
Thomas  Brook,  tenens  quendam  ciphum  cerri- 
aiie  implctum,  &c.  dixit,  *  God  sare  the  king  ! 

*  her^  is  good  ale.*  Ad  quod  praedictus  BLo- 
bertus  dixit  proditorib,  &c.  desiderans  mortem 
regis,  &c.  '  God  save  the  cup  of  good  al? !  for 

*  king   Henry  shall   be  hanged  when  twenty 

*  others  shall  be  saVed.'  Cui  praedictus  Tho- 
mas dixit,  <  Knnwest  thou  what  thou  sayest  V 
Praedictus  Robertus  iteram  dixit  ut  supra, 
•God,&c/ 

The   Caw  of  Lionel  Hnughton,  (Leicester). 
Anno  tricesimo  tertio  Henrici  octavi. 
Lionellus  Hmoghton,  nuper  de  Ormeskirk,  in 


comitat.  Lancastris,  taylor,  pro  verbis,  vis.  be^ 
ing  shooUoiE  at  the  batts,  said,  *  I  would  the 

*  king's  body  had  been  there  as  the  arrow  did 

*  light ;'   and,   <  By  the  mass  I  would  it  had 

*  been  in  his  body.'— Per  indictamcot.  Mich. 
33  H.  8. 

The  Case  of  Edward  Peacham. 
Edward  Peacham  was  indicted  of  treason 
for  divers  treasonable  passages  in  a  sermon 
which  was  never  preached,  or  intended  to  be 
preached,  but  only  set  down  in  writings,  and 
found  in  his  study :  He  was  tried  and  found 
guilty,  but  not  executed. — Note,  That  many 
of  the  judges  were  of  opinion,  that  it  was  not 
treason.    [See  vol.  2.  p.  870.] 

Challercomb's  Case. 

Henry  Cballercomb  was  also  indicte«l  of 
treason  for  words,  and  was  found  guilty,  and 
executed. 

The  Case  of  John  Williams. 

John  Williams  was  also  indicted,  found  guil- 
ty, and  executed,  for  writing  a  treasonable 
book,  called  Balaam's  Ass.  [See  v.  2.  p.  1086.] 

Upon  consideration  of  all  which  precedents, 
and  of  the  statutes  of  treason,  it  was  resolved 
by  all  the  Judges  before-named,  and  so  certifi- 
ed to  his  majesty,  that  the  speaking  of  the 
words  before-mentioned,  though  they  were  as 
wicked  as  might  be,  were  not  treason. 

For  they  resolved,  that  unless  it  were  by 
some  particular  statute,  no  words  will  be  trea- 
son ;  for  there  is  no  treason  at  this  day  but  by 
the  statute  25  Edw.  3,  c.  2,  for  imagining  the 
deaih  of  the  king,  ^c.  and  the  indictment 
must  be  framed  upon  one  of  the  points  in  that 
statute :  and  the  words  spoken  here  can  be  but 
evidence  to  discover  the  corrupt  heart  of  him 
that  spake  them  ;  but  of  themselves  they  are 
nut  treason,  neither  can  any  indictment  be 
framed  upon  them. 

To  charge  the  king  with  a  pergonal  vice,  as 
to  say  of  him,  *  That  he  is  the  greatest  whore- 
'  monger  or  drunkard  in  the  kingdom/  is  no 
treason  ;  as  Yelverton  said  it  was  held  by  the 
Judges,  upon  debate  of  Peacham  s  Case. 


133.  Proceedings  against  John  Felton,*  for  the  Murder  of  the 
Duke  of  Buckingham  :  4  Charles  I.  a.  d.  1628.  [Rushw. 
Coll.  635.  Whitel.  Mem.  11.  May's  Hist,  of  the  Pari.  10. 
1  Clar.  Hist  of  the  Rebellion,  (Oxford  cd.  of  1707)  28,  42. 
3  Kennet,  45.     4  Carte's  Hist.  195.] 


The  town  of  Rocbel  was  at  this  time  sfraitly 
heteagoered  by  the  French  king,  and  the  king  of 

*  "  This  Felton/'  says  May,  <*  was  a  soldier  of 
« low  stature,  and  no  promising  aspect ;  of  dispo- 
iitioQ  serioqi^and  Bwltncholyy  kiiftnei^onsiathe 


England  had  prepared  a  fleet  to  relieve  it, 
under  the  command  of  the  duke  of  Bnckingham, 

whole  coarse  of  his  life  and  conversation ;  which 
last  I  do  not  mention  out  of  purpose  to  coantc- 
nance  his  siokwful  act,  as  supposing  him  td 


MO]       STATE  TRIALS^  4  Cb.  I.  \eQS<^Mwrder  qftkt  Duke  <^BuckingFiam.       [S70 


who  being  sdvanced  as  fiu'  as  PoitsmooUi,  ou 
Satardny  Auj^ust  ^,  1628,  being  Bsitboloiuew 
£vey  was  suddenly  slain  *  io  his  o«n  lodgings 
clme,  by  one  lieatenant  Felton,  about  nine  in 
the  inominc,  who  with  one  blow,  having  got  a 
knife  for  the  purpose,  struck  the  duke  under 
die  lell  rib,  and  up  into  the  heart,  leaving  tlie 
knife  in  his  body,  and  got  away  uudiscovcred. 
ill  the  fall  to  the  ground,  the  duke  was  heard 
to  say,  ^  The  villain  hath  killed  me/  Company 
coming  presently  in,  found  him  welteruig  in  his 
blood  ;  and  each  person  looking  upon  another, 
marvelled  who  should  do  so  horrid  an  oct :  a 
jealousy  was  presently  had  of  Monsieur  Sohiez, 
who  was  then  there  labouring  for  speedy  relief 
to  be  sent  to  Rochel ;  but  he  protesting  his  in- 
noceucy,  Felton  immediately  stept  out,  and 
said, '  1  am  the  man  that  have  done  the  deed, 
^  let  no  man  suffer  that  is  innocent.*  Where- 
upon he  was  immediate!^  apprehended,  sent  to 
London,  and  there  impnsoned.  The  king  was 
within  four  miles  of  Portsmouth,  nhen  the 
news  was  brought  liim  of  the  death  of  the  duke : 
he  bid  secure  the  nmrderer :  and  bishop  Laud 

ha\'e  had  (as  some  did  then  talk)  any  inspiration 
or  calling  of  God  to  it :  Uis  confessions  to  his 
^ends,  with  public  and  private,  were,  That  he 
had  often  secret  motions  to  that  purpose,  which 
he  had  resisted  and  prayed  against,  and  had 
ahnost  overcome,  until  he  was  at  last  confirm- 
ed in  it,  by  reading  the  late  dissolved  parlia- 
ment's Remonstrance  against  the  duke:  That 
then  his  conscience  totd  him  it  was  just  and 
laudable,  to  be  the  executioner  of  that  man, 
whom  the  highest  court  ofjudicature,  the  repre- 
sentative body  of  the  kingdom,  had  condemned 
•8  a  traitor.  Bui,  let  posterity  censure  it  as 
they  please;  ceruin  it  is,  that  Felton  did  much 
repent  him  of  tlie  unlawfulness  of  the  fiict,  out 
of  no  fear  of  death,  or  punishment  here,  for 
be  wiahed  his  hand  cut  off  before  the  execution, 
which  his  judges  could  not  doom  by  the  laws 
ofEngUnd." 

*  James  Howell,  in  a  letter  to  the  countess 
of  Sunderland,  dated  Ang.  5th  16QB,  gives  tlie 
fellowiog  Account  of  tliis  transaction : 

"  Upon  Saturday  last,  which  w:ts  but  next 
before  jiresterday,  being  Bartholomew  eve,  the 
duke  did  rise  up  in  a  well-disposed  humour  out 
of  his  bed,  and  cut  a  caper  or  two,  and  being 
ready,  and  having  been  under  the  barber's 
hand,  (where  the  murderer  had  thought  to 
have  done  the  deed,  for  he  was  leaning  upon 
the  window  all  the  while)  he  went  to  breakfast, 
attended  by  a  great  company  of  commanders, 
where  Moos.  Soabize  came  to  him,  and  whis- 
pered htm  in  the  ear  that  liochel  was  relieved : 
the  duke  seemed  to  slieht  the  news,  which  made 
some  think  that  Soubise  went  away  discon* 
€«Oted.  After  breakiast,  the  duke  going  out, 
«ol.  Fryer  stept  before  him,  and  stopping  him 
«pon  some  bnsioes*,  and  lieut.  Feltopi  being 
behind,  made  a  thrust  with  a  common  ten- 
pennv  knife  over  Fryer's  arm  at  the  duke, 
which  lighted  so  fatally,  that  he  slit  his  heart 
in  two,  leaving  tiie  kniie  sticking  in  the  body. 
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had  advertisement  of  his  death  tlie  9'lth  of  Aug. 
being  then  at  Croydon,  with  bishop  Neal  and 
other  bishops,  coosecratiog  bishop  Montague 
for  Chichester. 

Whilst  Felton  remained  a  prisoner  at  Lon- 
don, great  was  the  resort  of  people  to  see  the 
man  who  had  committed  so  hold  a  murder^ 
others  came  to  understand  what  »eie  tite  mo- 
tives and  inducements  thereunto;  to  which  the 
man  for  the  most  purt  answered,  that  he  did 
acknowledge  the  fact,  and  condemned  himself 
for  the  doing  thereof.  Yet  withal,  confessed 
he  had  long  looked  upon  tlie  duke  as  an  evil 
instrument  in  the  common-weaUh,  and  that  he 
was  convinced  thereof  by  the  remonstrance  of 
parliament.  Which  conaiderationa,  together 
with  the  instigation  of  the  evil  one  (who  is  al- 
ways ready  to  put  sinful  motions  into  speed j 
actions)  iuduced  him  to  do  that  which  he  did  ; 
He  was  a  person  of  a  little  stature,  of  a  stosi 
and  revengeful  spirit,  who  having  once  received 
an  injury  from  a  gentleman,  he  cut  off  a  piece 
of  his  little  finger,  and  sent  it  with  a  challenge 
to  the  gentleman  to  fight  with  him,  thereby  Uk 

The  duke  took  out  the  knife,  and  threw  itavray; 
and  laying  his  hand  on  hi«  sword,  and  drawing  it 
half  out,  said,  *  The  villain  hath  killed  me,' 
(meaning,  as  some  think,  col.  fryer)  for  there 
had  been  some  difterencc  betwixt  them  ;  so 
reeling  against  a  chimney  he  fell  down  dead. 
The  dutchess  being  with  child,  hearing  the 
noise  below,  came  in  her  night-fleers  from  her 
bcilrchumber,  which  was  in  nn  upper  room,  ti^ 
a  kind  of  rail,  and  tlience  beheld  him  weltering 
in  his  own  blood.  Felton  had  lost  his  hat  in 
the  crowd,  wherein  tiiere  was  a  paper  sowed, 
wherein  he  declared,  that  the  reason  which 
moved  him  to  this  net,  was  no  grudge  of  his 
own,  though  he  had  been  far  behind  for  his 
pay,  and  had  been  put  by  his  captain's  plaoe 
twice,  but  in  regard  he  thought  the  duke  au 
enemy  to  the  State,  because  he  was  branded  in 
parliament ;  therefore  what  he  did  was  for  the 
public  goofl  of  his  country.  Yet  he  got  clearly 
down,  and  so  tnight  have  gone  to  his  horse, 
which  was  tyed  to  a  hedge  hard  by ;  hut  he 
was  so  amazed  that  he  n)i».sed  his  way,  and  so 
struck  into  the  paltry,  «\hcre,  although  the  cry 
went  that  some  Frenchman  had  done  it,  h« 
tliinkint;  the  word  was  FeU<ni,  boldly  confes&edt. 
it  was  he  that  had  done  the  deed,  and  so  he 
was  in  their  hands.  Jack  Stamford  would  have 
run  at  him,  but  he  was  kept  ofi  by  Mr.  Nicholas; 
so  being  carried  up  to  a  tower,  captain  Minoe 
tore  off  his  »purs,  atid  asking  how  he  durst  at- 
tempt such  an  act,  making  him  believe  the 
duke  was  not  dead,  he  answered  boldly,  that 
he  knew  he  was  dispatched,  fur  it  was  not  he,, 
but  the  hand  of  Heavt^n  that  gave  the  stroke ; 
and  tliough  his  whole  body  had  been  covered 
over  with  nrmour  of  proof,  he  could  not  have 
avoided  it.  Gnptain  Charles  Price  «^ent  post 
presently  to  the  kint;  four  miles  off,  who  being 
at  prayers  on  his  knees  when  it  was  told  him, 
yet  never  stirred,  nor  vv:is  he  disturbed  a  whib. 
till  all  divine  service  was  done.'' 
2» 
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let  him  know,  that  he  valued  not  (he  exposmg 
his  whole  body  to  hazard,  so  he  might  but  have 
an  opportunity  to  he  revenped. 

afterwards  Felton  was  called  before  ibe 
council,  where  he  cnnfesbed  much  of  wimt  is 
before  memiuned  concerning  his  inducement 
to  the  murder :  the  council  much  pressed  him 
to  confess  who  set  him  on  work  to  do  buch  a 
bloody  act,  and  if  the  Puritans  had  no  hand 
therein  ;  he  denied  they  had,  and  so  l*e  did  to 
the  kisf,  thai  no  person  wimisoever  knew  any 
t4iin^  of  his  intentions  or  purpose  to  kill  the 
duke,  that  he  revealed  it  to  none  living.  Dr. 
Laud,  bishop  nf  London,  being  then  at  ths  conn- 
cil-iable,  told  him  if  he  would  not  confess,  he 
most  go  to  the  rack,  Fclton  replied,  if  it  must 
be  so  he  could  not  tell  whom  he  might  nomi- 
nate in  the  extremity  of  "torture,  and  iV  what  he 
ibould  say  then  must  go  for  truth,  he  coold  not 
•ell  whether  his  lordship  (meaning  the  bishop 
of  London)  or  which  of  their  lordships  he  might 
name,  for  torture  might  draw  unexpected  things 
from  him :  after  this  he  was  asked  no  more 
questions,  but.  sent  back  to  prison.  The  coun- 
cil then  fell  into  debate,  whether  by  the  law  of 
the  land  thev  could  justify  the  putting  liim  to 
tlie  rack :  The  king  being  at  council  said,  before 
any  such  thing  should  be  done,  let  the  advice  of 
the  judges  be  had  therein,  whether  it  be  legal 
or  no,  and  afterwards  his  majesty  the  13th  of 
November,  4  Ciir.  propounded  the  question  to 
wr  Tho.  Richardson,  lord  chief  justice  of  the 
common  pleas,  to  be  propounded  to  uU  ihe 
^tices,  (viz.)  Felton  now  a  prisoner  in  the 
fower  havinij  confessed  that  he  had  killed  the 
duke  of  Burkingham,  and  said  he  was  inducid 
to  this,  partly  for  private  di^leasure,  and 
partly  by  reason  of  remonstrance  in  parliament, 
having  also  read  some  books,  which,  he  said, 
defended  that  it  was  lawful  to  kill  an  enemy 
to  the  rt* public,  the  question  therefore  is,  whe- 
ther by  the  law  he  might  not  be  racked,  and 
whether  there  were  any  law  against  it,  (for  said 
the  king)  if  it  might  be  done  by  law,  he  would 
■ot  use  his  preroprative  in  this  point,  and  hav- 
ing put  this  question  to  the  lofid  chief  justice, 
the  king  commanded  him  to  demand  the  re- 
solutions of  all  thejudf^es. 

First  the  Justices  of  Serjeants  Inn  in  Chan- 
cery-lane did  meet  and  agree,  that  the  king 
may  not  in  this  case  put  the  party  to  the  rack. 
Aiid  the  14tb  of  November  all'  the  justicrs 
being  assembled  at  Serjeants  Inn  in  Fleet-street, 
•greied  in  one,  that  he  oaght  not  by  the  law  to 
be  tortured  by  the  rack,  for  no  such  ptinisbmeot 
is  kuown  oraNowed  by  our  law  •. 

And  this  in  case  of  treason  was  brought  into 
this  kingdom  in  the  time  of  Henry  the  6th ; 
note  Fortescue  for  this  point,  in  his  book  *  de 

*  See  the  Note  to-tbe  countess  of  Shrews- 
bury's Case,  vol.  2.  p.  774.  and  the  Articles 
there  cited. 


<  laudihus  legum  Angliie,'  see  the  preamble  of 
the  act  28  II.  8.  for  the  tiial  of  felony,  where 
treasons  are -done  upon  the  seii,  and  statute  14 
Ed.  3,  ca.  of  jadors  or  keepers,  who  by  duresa 
make  the  prisoners  to  he  approvers. 

On  Thursday  the  27th  of  November,  Felton 
was  removed  from  the  Tow  er  to  the  Gate- house, 
in  order  to  his  trial,  'and  was  the  same  day 
brou<;,ht  by  the  sheriffs  of  London  to  the  KingV 
lench  bar,  and  the  indictment  hcin^  read,  be 
wiis  dcntnnded  whether  he  were  guilty  of  the 
njurder  therein  mentioned:  lie  answered,  he 
was  guilty  in  killing  the  duke  of  Buckingham, 
and  further  said,  that  he  did  deser\c  death  for 
the  same,  though  he  did  not  do  it  out  of  malice 
to  him.  So  the  court  pa^-sed  sentence  of  death 
upon  him  ;  whereupon  he  offered  that  hand  to 
be  cut  off  that  did  the  fact;  but  the  court  could 
not,  upon  hin  own  offer,  inflict  that  further 
punisliment  upon  him :  Nevertheless  the  king 
sent  to  the  judges  to  intimate  his  desire,  that 
his  .hand  might  be  cut  off  before  execution. 
But  the  court  answered,  that  it  could  not  be; 
for  in  all  murders,  the  judgment  was  the  same, 
unless  ^>^ien  the  statute  of  25  E.  3,"  did  alter 
the  nature  of  the  offence,  and  upon  a  several 
indictment,  as  it  was  in 'queen  Elizabeih*s  time, 
when  a  felon  at  the  bar  flung  a  Ftone  at  a  jud^e 
npon  the  bench,  for  which  he  nas  indicted, 
and  his  sentence  was  to  hare  his  hand  cut  off; 
which  was  accordingly  done.  And  they  also 
proceeded  against  him  upon  the  other  indict- 
ment for  felony,  for  which  he  was  found  guilty, 
and  afterwards  hangetl.  And  Feltnn  was  after- 
wards hung  up  in  chains,  in  manner  as  is  u*.ual 
upon  notorious  murders*. 


*  <'  All  the  historians  abound  with  testi- 
monies of  the  king's  fondness  for  Buckingham. 
It  appears  that  to  shew  his  affection  to  the 
duke*s  memory,  he  gave  command  for  a  ma^ 
nificent  funeral,  till  the  thrifty  treasurer  diverted 
the  project  by  telliui;  his  majesty,  *  Such  pomp 

*  would  but  prove  but  an  hour's  show :  and  it 

*  would  be  more  for  his  glory  to  erect  him  a 
'  stately  monument  that  migiit  he  done  for  half 

*  the  cost.'  Upon  which  his  body  was  privately 
interred,  on  September  26.  And  when  the 
ki.ng  afterwards  talked  of  a  costly  monument, 
the  treararer  is  said  to  have  used  this  other  eva^ 
sion :  •  Sir,  I  am  loth  to  tell  your  majesty  what 
<  the  world  will  say  both  here  and  a  broad,  if 

*  you  should  raise  a  monument  for  the  dnke 

*  before  you  erect  one  for  your  father."'  See  3 
Kennet,'45. 

Lord  Clarendon  relates  the  strange  story  of 
Buckinghanrs  father  appearing  three  times  to 
an  Officer  of  the  King's  Wardrobe,  and  direct- 
ing him  to  telllhe  Duke,  that  if  he  did  not  con* 
ciliate  the  people,  be  would  be  suffered  to  live 
but  fl  shiTrt  time.  1  Clan  Hikt.  of  the  RcbeU 
lion,  42. 
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134.  Proceedings  against  Mr.  Richard  Chambers,  in  the  Star- 
Chamber,  for  seditious  Speeches  before  the  Privy-Council: 
5  Charles  I.  I629.*    [1  Rushw.  Collections,  67O.] 

In  the  year  1629,  sir  Robert  Heath,  the  kind's 
Attorney* Genera],  preferred  an  InCorination  m 
the  3tar-Chamber  against  Richard  Chambers  of 
the  city  of  London,  merchant.  Wherein,  fir!>t, 
he  did  set  forth  the  gracious  government  of  the 
king,  and  the  great  privileges  which  the  mer- 
chants have  in  their  trading,  by  paying  mo- 
derate Duties  for  the  goods  and  merchandizes 
exported  and  importecj ;  and  setting  forth,  that 
the  raising  and  pubhshin^  of  uo dutiful  and 
false  speeches,  which  may  tend  to  the  disho- 
nour of  the  kine  or  the  state,  or  to  the  db- 
couragement  or  disconcentment  of  the  subject, 
or  to  set  discord  or  variance  between  his  majesty 
and  his  gr>od  people,  are  oflTences  of  dangerous 
consequence,  and  by  the  law  proliibitcd,  and 
condemned  under  several  penalties  and  punish- 
ments. That  nevertheless  the  snid  Richard 
Chambers,  the  28th  day  of  September  last,  be- 
ing, amongst  other  merchant;*,  called  to  the 
Council-board  at  Hampton-6ourt,  about  some 
things  which  were  complained  of  in  reference 
to  the  Customs,  did  then  and  there,  in  an  inso- 
lent manner,  in  the  presence  or  hearing  of  the 
lords  and  other  of  liis  majesty *s  priv^'-council, 
then  sitting  in  council,  utter  these  uodutiful, 
seditious,  and  false  woitJs,  <  that  the  merchants 
'  are  in  no  part  of  the  norld  so  screwed  Rnd 
'  wrung  as  in  Ejigland ;  that  in  I'urkey  they 
*  have  more  encouragement.*  By  which  words, 
he  the  said  Richard  Chitmbers,  ns  the  Informa- 
tion setteth  forth,  did  endeavour  10  alienate  the 
good  affection  of  his  majesty's  subjects  from  his 
majesty,  and  to  bring  a  slander  upon  bis  just 
government:  and  therefore  the  king's  Attorney 
prayed  process  against  him. 

To  this  Mr.  Chambers  made  answer.  That 
having  a  case  of  silk  grogerams  brought  from 
Brisfil  by  a  carrier  to  London,  of  the  value  of 
400/.  the  same  were,  by  some  inferior  oihcers, 
attending  on  Uie  Custom-House,  seized  without 
this  defendant's  consent,  notwithstanding  be 
offered  to  give  security  to  pay  such  customs  as 
should  be  due  by  law ;  and  that  he  hath  been 
otherwise  grieved  and  damnified,  by  the  inju- 
rioQs  dealing  of  the  undei^officcrs  of  the  Cus- 
tom-House; and  mentioned  the  particulars 
wherein  :  and  that  being  called  before  the  lords 
of  the  Council,  he  con^aseth,  that  out  of  the 
great  sense  which  he  had  of  the  injuries  dcme 
him  by  the  said  inferior  ofiicers,  he  did  utter 
these  words,  *  that  the  merchants  in  England 
'  were  more  wrung  and  screwed  than  in  foreign 


*  Laud  was  accused  of  having  aggravated  the 
niatter  against  Chambers,  and  uf  having  said 
^o  the  king,  "If  your  mnjesty  had  many  such 
ChamCers,  you  would  soon  have  no  Chamber 
left  to  rest  in."  Hist,  of  the  Trial  anrl  Troubles 
of  Abp.  Laud. 


*  parts.'  Which  wordn  were  only  spoken  in  th« 
presence  of  the  privy-council,  and  not  apokeu 
abroad,  to  stir  up  any  discord  among  the  peoplf ; 
and  not  spoken  with  any  disloyal  thought  at 
that  time  of  his  majesty's  government,  but  only 
intending  by  these  words  to  introduce  his  just 
complaint  asainst  the  wrongs  and  injuries  he 
had  sustain^  by  the  inferior  officers ;  and  that 
as  soon  as  he  had  heard  a  hard  construction 
was  given  of  his  words,  he  endeavoured  by  peti- 
tion to  the  lords  of  the  council,  humbly  to  ex- 
plain his  meaning,  that  he  had  not  the  leatf 
evil  thought  as  to  his  majesty's  gt«vemment; 
vet  was  not  permitted  to  be  lieard,  btit  present* 
ly  sent  away  prisuntr  to  the  Marshalsea  :  and 
when  he  was  there  a  prisoner,  he  did  again  en- 
deavour by  petition  to  gi%e  satisfaction -to  the 
lords  of  the  council;  but  they  would  not  be 
pleased  to  accept  of  his  faithful  explanation, 
which  he  now  makes  uiif  >  this  hunourable  court 
upon  Im  oath  ;  and  doth  proft^ss  from  the  bot>- 
tom  of  his  heart, '  timt  his  speeches  only  nimed 
'  at  the  abuses  of  the  infenur  officers,  who  in 

*  many  things  dealt  most  cruelly  with  him  and 
<  other  mercoants.' 

There  were  two  of  the  cleiks  of  tlie  Privy- 
Council  examined  ns  wit^ie^scs  10  prove  the 
words,  notwitlistanding  the  derendnut  conft>^sed 
the  Mords  in  his  Answer  as  aforesaid,  who  prov- 
ed the  words  as  laid  in  the  iiifinnation.  And 
on  the  6th  of  May,  16^9,  tiie  caubc  came  to  be 
heard  in  the  Stir -Chamber,  and  the  court  were 
of  opinion,  that  the  words  spoken  were  a  com* 
paring  of  his  majesty *a  government  with  the  f;o- 
venimcnt  of  the  Turks;  intending  titeicby  to 
make  the  people  believe,  tlmt  his  mflje>ty'« 
happy  government  may  be  termed  *  Turkish  ty- 

*  rauny ;'  and  therefore  the  Court  fined  the 
said  Mr.  Chambers  in  the  sum  of  2.000/.  to  hit 
majesty's  use,  and  to  stand  committed  to  the 
prison  of  the  Fleet,  nnJ  to  make  submission 
for  his  great  offence,  both  nt  the  council- boards 
in  court  of  Star-Chambcr,  and  at  the  Royal 
Exchange. 

Tl»ere  was  a  great  difference  of  opinion  in 
the  Court  ahout  tiie  Fine  :  and  because  it  is  a 
remarkable  case,  here  followein  the  numcs  of 
each  several  perbon  ^lio  gave  sentence,  and 
the  fine  they  concluded  upon,  viz. 

Sir  Frauds  Ccttin*i,tov,  chaorellor  of  the  Ex- 
chequer, his  opinion  was  for  600/.  fme  to 
the  king,  and  to  a(.kuo\%  ledge  his  offence  at 
the  councit-bonrd,  lite  Star-Chamber  Bar, 
and  the  Exchange. 
Sir  Thoman  Hirhardw  f^\Qrd  chief  justice  of 
the  (vummon  Pieas,  500/.  fine  to  the  king, 
and  to  desire  the  kingS  favour. 
Sir  Nic/uilus  Hjjfie,  lord  chief  justice  of  the 
King's- Bench,  600/.  and  to  desire  the  king's 
favour. 
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Sir  John  Cook,  secretary  of  state,  1,000/. 

Sir  Humphrey  May^  chancellor,  1,600/. 

Sir  Thomut  idmondij  3,000/. 

€ir  Edward  Barret,  2,000/. 

Dr.  Nealf  bishop  of  Winchester,  S,OOQ/. 

Dr.  Laud,  bishop  of  Londoo,  3,000/. 

L.  Carlton^  principal  secretary  of  state,  3,000/. 

Lord ,  chancellor  of  Scotland,  3,00OA 

Earl  of  Heliand,  1,500/. 

Earl  of  Doncatter,  1,500/. 

Earl  of  Sfi/ic&ury,  1,500/. 

Earl  of  Donei,  3,000/. 

Earl  of  Sujfblk,  3,000/. 

£.  of  Mountgomery,  lord  chamberlain,  1,500/. 

Earl  of  Arundei,  lord  high  marshal,  3,000/. 

Lord  MonUgue,  lord  privy  seat,  3,000/. 

Lord  Conway f  9,000/. 

Lord  Weilon,  lord  treasurer,  3,000/. 

L.  Coventry,  lord  k.  of  the  great  seal,  1,500/. 
So  the  fine  was  settled  to  2,000/.— And  all 
(except  the  two  chief  justices)  concurred 
lor  a  Submission  also  to  be  made.  And 
accordingly  the  copy  of  the  Submission 
was  sent  to  the  Warden  of  the  Fleet,  from 
Mr.  Attorney-General,  to  »hew  tiie  said 
Riclmrd  Chambers,  to  perform  and  ao- 
knowledge  it;  and  was  as  followeth: 

"  I  Richard  Chambers,  of  London,  merchant, 
-flo  humbly  acknowledge,  that  whereas  upon  un 
infoimation  exhibited  against  me  by  the  king's 
attorney-general,  I  was  in  Easter  term  last  sen- 
tenced by  the  honoumble  court  of  Star- Cham- 
ber, for  that  in  September  last,  1C23,  being 
convented  before  the  hirds  and  others  of  his 
majesty*s  most  honourable  privy-council-board, 
upon  some  speeches  then  used  conctrning  the 
merchants  of  this  kingdom,  and  his  majesty's 
well  and  gnicious  usage  of  them ;  did  then, 
and  there,  in  insolent,  contemptuous,  and  sedi- 
tious manner,  faUly  and  maliciously  say  anri 
«ffirm,  '  that  they,'  meaning  the  merchants, 
'  are  in  no  parts  of  the  world  so  screwed  and 

*  wrung  as  in  England ;    and  that  in  Turkey 

*  they  have  more  encouragement.'  And  where- 
as by  the  sentence  of  that  honourable  court,  I 
was  adjudged,  among  other  punishments  ju&tly 
imposed  upon  me,  to  make  my  humble  acknow- 
ledgment and  submission  of  this  great  ofTence 
at  this  honourable  board,  before  I  should  be 
delivered  out  of  the  prison  of  the  Fleet,  where- 
to I  was  then  cojiimitted,  as  by  the  said  decree 
and  sentence  of  that  com t,  among  other  things, 
it  doth  and  may  appear:  now  I  the  said  R. 
Chambers,  in  obedience  to  the  sentence  of  the 
said  honourable  court,  do  humbly  confess  and 
acknowledge  the  speaking  of  these  words  afore- 
said, for  the  which  I  was  so  charged,  and  am 
heartily  sorry  for  the  same ;  and  do  humbly 
beseech  your  lordships  all  to  be  honourable  in- 
tercessors far  me  to  Itis  majesty,  that  he  would 
be  graciously  phased  to  pardon  this  great 
error  and  fault  so  committed  by  me." 

When  Mr.  Chambers  read  tlii:*  draught  of 
Submission,  he  thus  subscribed  the  same : 

*  All  the  abovesaid  contents  and  Submission, 
*  I  Richard  Chambers  do  utterly  abhor 


*  and  detest,  as  roost  unjust  and  false ; 

*  and  never  till  death  -will  acknowledge 
'  any  part  thereof.        JiicB.  Chahbebs.' 

Also  he  snder-writ  these  texts  of  Soripture 
to  the  said  Submission,  before  he  returaea  it. 

'  That  make  a  man  an  offender  for  a  word, 
'  and  lay  a  snare  for  him  that  reproveth  in  the 
'  gate,  and  turn  aside  the  just  for  a  thing  of 
'  nought. 

'  Blame  not  before  thou  hast  examined  the 
'  truth ;  understand  first,  and  then  rebuke : 
'  answer  not  before  thou  hast  heard  the  cause, 

*  neither  interrupt  men  in  the  midst  of  their 
»  talk. 

*  Doth  our  law  judge  any  man  before  it  hear 
'  him,  and  know  what  he  doeth  ? 

*  King  Agrippa  said  unto  Paul,  Thou  art  per- 
'  mitted  to  speak  for  thyself. 

*  Thou  shall  not  w  rest  the  judgment  of  the 
'  poor  in  his  cause,  thou  shalt  not  respect  per- 

<  sons,  neither  take  a  gift :  for  a  gift  doth  blind 

*  the  t^es  of  the  wise,  and  pervert  the  eyes  of 
'  the  nghteous. 

*  Woe  to  them  that  devise  iniquity,  becauso 
'  it  is  in  the  powcrof  their  luind,  and  they  covet 

*  fields,    and    take  them    by   violence ;     and 
'  houses,  and  take  thtni  away  :  so  they  oppress 

<  a  man  and  his  huuse,  even  a  man  and  his  he- 

*  ritage. 

'  Thus  saiih  the  Lord  God,  let  it  suffice  yoo, 

*  O  princes  of  Israel :    remove  violence  and 

*  spoil,  and  execute  judi^ment  and  justice,  take 

*  away  your  exactions  from  my  people,  saith 

<  the  Lord  God. 

*  If  thou  set  St  the  oppression  of  the  poor, 

<  and  violent  pen^erting  of  judgment  and  justice 

*  in  a  province,  marvel  not  at  the  matter  :    for 

*  he  that  is  higher  than  the  highest  regardeth, 
'  and  there  bo  higher  than  they.     Per  me, 

Richard  Chambebs.' 

Afterwards  in  the  term  of  Trinity,  the  5th 
year  of  king  Charles,  it  is  tbund  in  the  great 
Roll  of  this  year,  that  there  is  demanded  there, 
of  Richard  Chambers  of  Ixmdon,  merchant, 
2,000/.  fi)r  a  certain  Fine,  imposed  on  him,  lu- 
tlier  sent  by  virtue  of  a  writ  of  our  said  lord 
the  king,  under  the  foot  of  the  great  seal  of 
England,  directed  to  the  treasurer  and  b^urons 
of  this  Exchequer,  for  making  execution  there- 
of to  the  use  of  the  said  lord  the  king,  as  is 
there  contained  ;  and  now,  that  is  to  say,  in 
the  octab  of  the  blessed  Trinity,  this  term, 
comes  the  said  Richard  Chambers  in  his  own 
proper  person,  and  demands  oyer  of  the  de- 
mand aforesaid,  and  it  b  read  unto  him  ;  find 
he  demands  oyer  also  of  the  writ  aforesaid, 
under  the  foot  of  the  great  seal  of  England, 
hither  sent,  and  is  re^  unto  him  in  these 
words : 

'*  Charles  by  the  grace  of  God,  of  England, 
Scotland,  France  and  Ireland,  king,  defender 
of  the  faith,  6ic.  to  his  treasurer  and  barons  of 
his  Exchequer,  health.  The  extrete  of  certain 
fines  taxed  and  acyudged  by  us  and  our  council, 
in  our  siid  council,  in  our  court  of  Star-Cham- 
ber^  in  the  tenn  of  St;  Michacli  the  tenm  of  Si; 
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Hilary^  ami  the  term  of  Easter  last  past,  upon 
Thomas  fiamsy  of  the  |>arisU  of  St.  Clement 
Danes  ta  tbe  coootv  of  MidcUesex,  carpanter, 
aad  -othersi  severally  and  dividedly,  as  they  be 
there  severally  assessed,  we  send  unto  you  in* 
eluded  in  thaae  preasnia,  commanding^  that 
looking  into  tbem,  you  do  that  which  oy  law 
yeu  oi^l  to  do  a^nst  them,  for  tlie  levyiag 
of  those  fines.  Witness  ourself  al  Westmin- 
ster, the  31st  of  May,  in  the  year  of  our  reign 
the  5tb." 

And  the  tenor  of  the  Schedule  to  the  said 
Writ  annexed,  as  to  the  said  Richard  Cham- 
bers, followetb  in  these  words :     ' 

^^  In  the  term  of  Easter,  the  fifth  year  of 
king  Charles,  of  Richard  Chambers  of  llondon, 
merchant,  9,000/.  which  being  read,  heard, 
and  by  him  understood,  he  complains,  that  he 
is  grievously  vexed  and  inquieied  kw  colour  of 
the  premises ;  and  that  not  justly,  for  that  pro- 
testing, that  the  great  roll,  and  the  matter 
thereto  contained,  is  not  in  law  sufficient,  to 
which  he  hath  no  need,  nor  is  bound  by  law  to 
answer.  Yet  for  plea  the  said  Richiird  Cham- 
bers saith,  that  he,  of  the  demand  aforesaid,  m 
the  great  roll  aforesaid  mentioned,  and  every 
parcel  thereof,  ought  to  be  discharged  against 
the  said  lord  the  king,  for  that  he  said,  that  he 
from  the  time  of  the  taxation  of  the  aforesaid 
fine,  and  long  befiire,  was  a  freeman  and  a 
merchant  of  this  kingdom ;  that  is  to  say,  in 
the  parish  of  the  blessed  Mary  of  tbe  Arches, 
in  the  ward  of  Cheap,  Londun  :  and  that  by  a 
certain  act  in  the  parliament  of  the  lord  Henry, 
late  king  of  England,  the  tliird,  held  in  tlie 
ninth  year  of  his  reign,  it  was  provided  by  au- 
thority of  the  said  parliament,  that  a  freeman 
shall  not  be  amerced  for  a  little  oflence,  but  ac- 
cording to  the  manner  of  the  said  offence ;  and 
for  a  great  oflence,  according  to  tlie  greatness 
of  the  offence,  saving  to  him  his  contenement 
or  fireehold ;  and  a  merchant  in  the  same  man- 
ner, saving  unto  him  his  merchandise ;  and  a 
villain  of  any  other  than  the  king  after  the  same 
manner  to  be  amerced,  saving  his  wainage; 
and  none  of  the  said  ameraaments  to  be  im- 
posed but  by  the  oaths  of  good  and  lawful 
men  of  the  neighbourhood  :  and  by  a  certain 
other  act  in  the  parliament  of  the  lord  Ed- 
ward, late  king  of  Eogland,  the  first,  held  in 
the  third  year  of  his  reign,  it  was  and  is 
provided,  that  no  city,  boroui^h,  or  town, 
nor  any  man,  shall  be  amerced,  without  rea- 
sonable cause,  and  according  to  his  trespass  ; 
that  is  to  say,  a  freenian,  savins;  to  him  his 
contenement ;  a  merchant,  savins  to  him  his 
merchandise ;  and  a  vllhiin,  sMving  to  him 
his  wainage :  and  this  by  (heir  peers :  and  by 
the  same  act  in  the  pHrhaniei:t  of  the  snid 
lord  Henry,  late  kinie  of  England,  the  thir  I, 
held  in  the  9th  year  of  his  reign  afbrrsaid.  it 
was  and  i«  provided  by  the  authorinr  nf  ttie 
said  parliament,  that  no  fireeman  should  be 
taken  orimf  jrihoned,  or  disseised  of  his  freehold, 
or  lilienics,  or  free-customs,  or  out-lawed,  or 
Atfuuabed,  or  any  wa;r  dtatroj^rd  i  ewi  th«t  the 


lord  tbe  king  sliould  not  go  upon  ban,  nor 
deal  with  htm,  but  by  a  lawful  judsmem  of  hi% 
peeti,  or  by  the  l«iw  of  the  land :  and  by  % 
certain  act  in  parUament  of  the  lord  Kdwaxd» 
late  king  of  EngUud,  the  third,  held  in  thm 
fifth  year  of  his  reign,  it  was  and  is  provided  by 
the  authority  of  tbe  said  parUameot,  that  n» 
man  henceforward  should  be  attached  by  rei^ 
son  of  any  accusation,  aor  preiudged  of  lifii 
or  member,  aor  that  his  lands,  teiiement% 
goods  or  chattels  should  be  seised*  into  the 
bands  of  the  lord  the  king  agaioat  tbe  ftrm 
of  the  Great  Charter,  and  the  law  of  Ihe  kmd: 
and  by  a  certain  act  in  the  parliament  of  thie 
lord  Henry,  late  king  of  England,  the  aeventhy 
held  in  the  third  year  of  his  reign,  lecitiog,  that 
by  unlawful  maintenances  given  of  liverie^ 
signs,  and  lokeas,  and  retaini&rs  by  iodentures, 
promise  oaths,  writings,  and  other  imbraceriea 
of  the  subjects  of  tbe  said  lord  tbe  kmg,  false 
demeanors  of  sherifis,  in  makiag  of  paunels^ 
and  other  false  returns,  by  taking  of  money  hy 
jurors,  by  great  riots  and  unlaw £l  assenihlie^ 
the  policy  and  good  government  of  this  kine- 
«lum  was  almost  subdued  ;  and  by  not  punish- 
ing of  the  said  inoonveniencies,  and  by  occasion 
of  the  premisses,  Utile  or  nothing  was  found  by 
inquisition ;  by  reason  thereof,  the  laws  of  the 
land  had  little  effect  in  their  execution,  to  the 
increase  of  murders,  robberies,  peQuries^  and 
insecurities  of  all  men  living,  to  tlie  loss  of  their 
lands,  and  goods,  to  the  ^reat  displeasure  oT 
Almighty  God ;  it  was  orduned  for  reformation 
olf  the  premisses,  by  authority  of  the  said  pax^ 
liamenty  that  the  chancellor  and  treasurer  of 
Englaad  for  the  time  being,  and  the  keeper  of 
the  privy-seal  of  the  lord  tbe  king,  or  two  of 
them,  calling  to  them  one  bishop,  one  lord 
temporal  of  the  most  honourable  council  of  the 
lord  the  king,  and  the  two  chief  justices  of  the 
KingVbeiich  and  Common  Pleas  ior  the  tieM 
being,  or  two  other  justices  in  their  absence,  by 
bill  or  information  exhibited  to  the  chancellor 
for  the  king,  or  any  other,  against  any  person, 
for  any  other  ill  behaviours  aforesaid,  have  au- 
thority of  calling  before  them,  by  writ  of  privy- 
seal,  »uch  malefactors,  and  of  examining  theaa 
and  others  by  tiieir  discretion,  and  of  punish- 
ing such  as  tiiey  find  detective  therein,  accord- 
in|  to  their  demerits,  accordinvto  the  form  and 
effect  of  the  stauites  thereof  made,  in  the  same 
manner  and  form  as  they  initibt  and  ought  to 
be  puiii»heu,  i(  they  were  thereof  convinced  ac^ 
cording  in  tlio  due  course  of  Uw  :  and  bv  a 
certain  odier  act  in  tbe  purliameni  of  the  lord 
lieory,  late  kiiif:  o!'  £n)(l:ind,  the  eighth,  held 
in  toe  filst  yesir  of  his  reign,  reciting  the 
offi-nces  in  the  foresaid  statute  nf  the  said  late 
kins  Henry  the  seventh,  before-meittiuoed,  by 
authority  of  tbe  said  parliament,  it  i%as  and  is 
ordniucd  and  enacted,  that  hi  nceforward  the 
chancellor,  treasurer  of  Encland,  and  the  pre* 
sideut  of  tlic  nio^t  lionourablo  privy-cout»cal  of 
the  king,  atteudmg  his  most  honoutable  person 
for  the  time  being,  and  the  lord  keeper  i>£  the 
priv^-seal  of  the  lord  the  king,  or  two  of  tliem. 
callmg  to  ihem  pne  bishop,  and  one  tcmpofil 
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lord,  of  the  most  honourable  council  of  the 
lord  the  king,  and  two  chief  justices  of  the 
KiagV bench,  and  Common  Pleas  for  the  time 
being,  or  two  justices  in  their  absence,  by  any 
bill  or  informaiion  then  after  to  be  exhibited 
to  the  chancellor  of  England,  tbetrensurer,  the 
president  of  the  most  honourable  council  of  the 
lord  the  king,  or  the  keeper  of  the  privy-seal 
of  the  lord  the  king  for  the  time  being,  for  any 
misdemeanor  in  the  aforesaid  statute  of  king 
Henry  the  seventh  aforesaid  before  recited, 
from  hencefortli  have  full  power  and  authority 
of  calling  before  them,  by  writ  or  by  privy-seal, 
such  male6ictors,  and  of  examining  of  them 
«Dd  others  by  their  discretion,  and  of  puniiiiing 
those  that  are  found  defective  according  to 
their  demerits,  according  to  -  the  form  and 
effect  of  the  said  statute  of  the  aforesaid  lord 
king  Henry  the  seventh,  and  of  all  other  sta- 
tutes thereupon  made  not  revoked  and  expired, 
in  the  same  manner  and  form  as  they  might 
and  uu^ht  to  be  punished,  if  they  were  convicted 
acGordm^  to  the  due  order  of  the  laws  of  the 
said  lord  the  king.  Ami  by  the  aforesaid  writ, 
under  the  foot  of  the  great  seal,  it  manifestly 
appears,  that  the  said  fine  was  imposed  by  the 
lofd  the  kioe  and  bis  council,  and  not  by  the 
legal  peers  ol  the  said  Ricliard  Chambers,  nor 
by  th&  law  of  the  land,  nor  according  trt  the 
manner  of  the  pretended  offence  of  the  said 
Richard  Chambers,  nor  saving  unto  him  his 
merchandire,  nor  for  any  offence  mentioned  in 
the  said  statutes.  All  and  siogfdar  the  which, 
the  said  Richard  Ciiambers  is  ready  to  verify 
to  the  court,  &c.  and  demands  judgment ;  and 
that  he  be  discharged  of  the  said  S,000/.  against 
the  said  lord,  the  now  king ;  and  that  as  to  the 
premisses  he  may  be  dismissed  from  this  court. 
Water  HOUSE.*' 
With  this  Plea,  he  annexed  a  Petition  to 
the  lord  chief  baron,  and  also  to  every  one  of 
the  barons,  humbly  desiring  the  filing  of  the 
plea,  with  other  reasons  in  the  manner  of  a 
motion  at  the  bar,  *  because  he  said,  counsel 
would  not  move,  plead,  nor  set  hand  to  it,  as 
further  appeareth. 

The  ^opy  of  the  Oi^er  upon  Mr.  Attorney's 
motion  in  tlie  Exchequer,  the  17th  of  July, 
1629,  after  the  Plea  pot  in,  and  order  to  file 
it.    Per  tjie  lord  chief  baron. 

**  Touching  the  Plea  put  into  this  court  by 
Richard  Chambers,  to  discharge  himself  of  a 
fine  of  12,000/.  set  on  him  in  the  Star-Chmnber, 
forasmuch  as  sir  Robert  Hrath,  kniglit,  his 
majesty *s  attorney-general,  informed  this  court, 
that  the  said  Chambers  in  his  said  plea  recites 
divers  statutes,  and  Miigna  Charta,  and  what 
offences  are  ponishiiblc  in  the  Star-Cbamher, 
mod  how  the  proceedings  ought  to  be ;  and 
upon  the  whole  matter  concludes,  that  the 
said  fine  was  imposed  by  the  king  and  his 
council,  and  not  by  a  legal  judgment  of  his 
peers,  nor  by  the  laws  of  the  land,  nor  accord- 
ing to  the  manner  of  his  offence,  nor  saving; 
bis  merchandize,  nor  for  any  offence  mentioned 
Uk  the  taid  ttatuies  ;  which  pleo,  Mr.  Ailorncy 


conceiving  it  to  be  very  frivok)us  and  insuifi- 
cieut,  and  derogatory  to  the  honour  and  juris- 
diction of  the  court  of  Star*Chamber,  humbly 
prayeth  might  not  be  allowed  of,  nor  filed :  it 
is  therefore  this  day  ordered,  that  the  said 
plea  shall  be  read  on  Saturday  next ;  and  then 
upon  hearing  tlie  king's  counsel,  and  the  conn- 
sel  of  the  said  Richard  Chambers,  this  court 
will  declare  their  further  order  therein ;  and  in 
the  mean  time  the  said  plea  is  not  to  be  filed 
nor  delivered  out." 

In  Michaelmas  term  following,  Mr.  Cham- 
bers was  brought  by  a  Habeas  Corpus  out  of 
the  Fleet;  ana  the  warden  did  return, 

*'  Thai  he  was  committed  to  the  Fleet  by  vir- 
tue of  a  decree  in  the  Star-Cbamber,  by  reason 
of  certain  words  he  used  at  the  council-table, 
viz.  that  the  merchants  of  England  were 
screwed  up  here  in  England  more  than  in 
Turkey.  And  for  these-and  other  wortls  of  de- 
famation of  the  government,  he  was  censured 
to  be  committed  to  the  Fleet,  and  to  be  there 
imprisoned  until  he  had  made  bis  submission  at 
the  council-table,  and  to  pay  a  fine  of  2,000/. 
And  now  at  the  bar  he  prayeth  to  be  delivered, 
because  this  sentence  is  not  warranted  by  any 
law  or  statute*:  fur  the  statute  of  3  H.  7,  nhich 
is  the  foundation  of  the  court  of  Star-Chamber, 
doth  not  give  them  any  authority  to  punish  for 
words  only.  But  all  the  court  informed  him» 
that  the  court  of  Star-Cbamber  was  not  erected 
by  the  statute  of  3  H.  7,  but  was  a  court  many 
years  before,  and  one  of  the  most  high  and  hc^* 
nourable  courts  of  justice;  and  to  deliver  one 
who  was  committed  by  the  decree  of  one  of  tba 
courts  of  justice,  was  not  the  usage  of  this 
court ;  and  therefore  he  was  remanded.*' 

As  a  concurrent  proof  of  these  proceeding* 
concerning  Mr.  Chambers,  we  shall  insert  here 
a  Petition  of  his  (though  out  of  time)  to  the 
Long  Parliament. 

To  the  Parliament  of  the  Commonwealth  of 
England,  Scotland,  and  Iceland. 

The  brief  Remonstrance  and  humble  Petition 
of  Richard  Chambers,  merchant,  late  alder- 
derman  and  sheriff  of  the  city  of  London  : 
'^  Shewing ;  That  in  the  parliament  lield  in 
the  years  1627  and  1628,  it  was  voted  and  de- 
clared by  the  honourable  house  of  coromonsy 
that  whosoever  shall  counsel  or  advise  the  tak- 
ing or  levying  of  the  subsidy  of  Tannage  and 
Poundage,  not  granted  by  parliament,  or  sliall 
be  any  actor  or  instrument  therem,  shall  be 
reputed  an  innovator  in  the  government,  and  a 
capital  enemy  to  the  kingdom  and  common- 
wealth ;  and  if  any  merchant  or  person  what* 
soever  shall  voluntarily  yield  or  pay  the  said 
subsidy  of  Tnnnage  and  Poundage,  not  beini; 
granted  by  parliament,  they  shaU  likewise  be 
reputed  betrayers  of  the  liberties  of  England, 
and  enemies  to  the  same,  as  may  appear  by  the 
said  Order  upon  record. 

"  In  submission  and  obedience  wheremito, 
the  petitioner  fii>t  opposed  and  withstood  the 
payment  of  1  uniiage  and  Poundage,  until  the/ 
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vere  settled  by  parliamc4>t,  and  nil  otlier  illegftl 
taxes  ;  fur  which  bubmitoiim  and  obedience,  in 
the  years  1698  bud  1(]129,  the  petitioner  had 
7,0(50/.  of  his  goadb  wrongfully  taken  and  de- 
tained from  him  by  the  late  king'b  otiicers  and 
farmers  of  the  Custom-house  of  London,  tor 
pretended  duties,  and  a  heavy  sentence  and 
iine  in  the  Star-Chtunber,  which  was  imposed 
upon  him  in  the  year  16S9.  Besides  which 
losses,  the  petitioner  further  suffered  in  his  person 
by  six  whole  years  imprisonmcot  in  the  Fleet, 
for  not  submitting  to  that  sentence  and  fine; 
and  in  the  year  1637,  nine  months  imprison- 
ment in  Newgate  for  withstanding  Ship-money; 
by  wliidi  losses  and  imprisonments,  the  peti- 
tioner was  put  bv  the  exercise  of  liis  calling, 
and  was  i%ounded  in  his  credit  and  reputation. 

*<  Which  sufferings  the  honourable  nouse  of 
commons  (upon  the  petitioner's  complaint  in 
the  year  1640,)  taking  into  their  grave  consi- 
siderations,  were  pleased  to  refer  the  examina- 
tion thereof  to  a  committee  of  fifty  members, 
wherein  were  included  the  committee  for  the 
navy  and  customs ;  who  being  well  satisfied  of 
the  truth  thereof,  by  oath,  and  other  good  suffi- 
cient proofs  upon  record,  drew  up  their  report, 
that  the  petitioner  ought  then  to  have  13,680/. 
in  part  of  reparation,  leaving  the  rest  of  those 
reparations  to  the  furtlier  judgment  of  the  ho- 
nourable house,  as  by  the  annexed  copy  of  that 
report  may  further  appear. 

**  In  pursuit  of  which  report,  the  parliament 
tlien  levied  and  received  from  the  old  farmers 
and  officers  of  the  customs  50,000/.  for  wrongs 
and  abuses  done  to  the  petitioner,  chiefly,  and 
otlier  merchants,  intending  first  to  give  to  the 
petitioner  satisfaction  out  of  the  same,  because 
he  was  the  first  man  that  opposed  the  pre- 
tended duties,  and  tlie  greatest  sufferer. 

•*  Whereupon  in  the  year  1645,  the  peti- 
tioner was  chosen  alderman,  and  in  the  year 
16  i4  sheriff  of  the  city  of  L<jndon:  which 
places  the  petitioner  enrnestly  endeavoured  to 
shun ;  hut  such  were  the  earnest  importunities, 
and  persuasive  encouragements  o/ divers  mem- 
bers of  the  honourable  hou^e,  (w  ho  then  desir- 
ed to  have  the  petitioner  in  place  of  trust, 
for^  his  former  service  to  the  commonwealth) 
that  t!te  petitioner  was  constrained  to  accept 
not  only  of  the  place  of  alderman,  but  further 
underwent  the  office  and  charge  of  sheriff  of 
London,  which  stood  the  petitioner  in  4,000/. 
that  year. 

"  But  notwithstanding  the  afc»resaid  promises 
imd  intents  of  the  parliament  to  give  the  peti- 
tioner  satisfaction,  such  \>ere  the  great  compul- 
aive  exigents,  and  lirgcpt  necessities  of  those 
times,  caused  by  the  public  distractions,  that 
the  said  monies  were  converted  to  the  public 
Mse.  Therefore  tlie  parliament  desired  the  pe- 
titioner to  have  a  little  pa^tience,  promising  him 
speedy  satisfaction  as  well  for  the  forbearance 
•s  for  the  principal  debt.  ^  But  the  distractions 
fiontinuing,  the  petitioner  had  neither  interest 
aor  aoy  part  of  his  principal.  The  parliament 
in  the  year  1648,  in  part  of  satisfaction,  settled 
Che  petitioner  in  the  office  of  surveyor  and  check 


in  the  Custom  House  of  London,  then  worth  at 
least  600/.  per  milium ;  but  the  pt>titioner  hav- 
ing enjoyed  ihat  place  only  eight  mouths,  was 
causelessly  ousted  by  bini&ier  information  of  in- 
trudeis,  who  have  enjoyed  that  otlice  and  di- 
vided the  profit  thereof  between  them  ever  since 
that  intruiiion. 

"  Moreover,  the  late  king,  by  privy  seal,  owes 
to  the  petitioner's  wife  (who  is  the  relict  of  Mr. 
Thomas  Ferrer)  for  linen  cloth  5,000/.  and  for 
money  lent  1,200/.  for  which  she  was  assigned 
satisfaction  out  of  the  customs  of  tobacco.  Be^ 
sides,  she  was  further  assigned  out  of  sir  Tho- 
mas Dawes'  office  100  marks  per  annum.  All 
which  debts  likewise  lie  whoUy  unsatisfied,  to 
the  petitioner's  great  prejudice.     . 

**  Besides  the  aforesaid  losses,  hinderances, 
expencea,  sufferings,  and  forbearances  of  the 
profit  of  the  said  office,  the  petitioner  from  lime 
to  time  hath  laid  out  himself  for  the  common 
good,  in  acting,  lending,  spending,  (and  serving) 
when  otheri  refused  ;  exposed  himself  to  that 
imminent  danger  at  Brentford,  by  leading  out  a 
troop  of  horse  for  the  privilqres,  liberties,  and 
rights  of  the  city  of  London  and  common  iKealth, 
insomuch,  that  thereby,  and  for  want  of  his  sa- 
tisfaction aforesaid,  the  petitioner,  having  con* 
sumed  his  e<)tate,  hath  been  constrained  to  sell 
and  mortgage  some  part  of  his  lands  to  pay 
creditors,  and  to  maintain  bis  family,  having  a 
wife  and  nine  children  ;  and  is  likely  to  be  un- 
done for  obeying  the  parhament's  commands, 
unless  bv  the  justice  and  commiseration  of  this 
honourable  assembly  he  be  speedily  relieved  and 
righted ;  for  that  ever  since  the  said  reported 
sum,  the  petitioner  from  time  to  time  hath 
made  his  humble  addresses  to  the  supreme 
powers  for  the  time  being,  for  satisfaction  there- 
of,  and  to  be  restored  to  the  said  office,  but 
could  not  prevail. 

'*  The  petitioner  therefiare  humbly  prays,  that 
he  may  not  perish  for  acting  for  the  public  good 
according  to  tlie  declaration  of  parliament;  but 
that  now  after  26  years  suffering,  whereof  1« 
years  ip  fruitless  and  wearisome  waitings,  tbia 
honourable  assembly  would  now  be  pleased  to 
take  the  unparalleled  suffeiyigs  of  the  petitioner 
into  their  grave  cousidcrations,  for  some  speedy 
course  for  the  petitioner's  satisfaction,  to  pay 
his  debts,  and  redeem  bis  lands,  by  ordering  him 
the  one  moiety  of  his  debt  in  ready  money  out 
of  the  daily  customs  of  London,  (from  whence 
his  first  losses  and  sufferings  sprang)  and  the 
other  moiety  to  be  discompted  upon  such  goods 
as  the  petitioner  shall  make  entries  of  by  export- 
ation or  importation  in  the  Custom  House,  Lon- 
don, until  his  debt  with  the  interest  be  fully  sa- 
tisfied and  paid ;  or  any  other  speedy  way,  as  in 
your  grave  wi*»d<ims  shall  seem  meet :  and  in 
like  manner  for  his  wife's  debt,  which  is  to  pay 
debts  and  legacies :  ahd  that  the  petitioner  miay 
forthwith  be  restored  to,  and  settled  in  the  said 
office,  and  have  reparations  from  the  intruders. 
And  che  petitioner,  with  his,  shall  in  ail  duty 
ever  pray,  &c.  Ricbaed  Chamscrs." 

Sept.  6, 1654. 

The  petitioner  being  wearied  out  with  14 
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yearns  attendance  upon  one  parliament,  tn  hopes  subject,  grew  infirm ;    and  being  not  rriieved, 

of  reparation  for  his  impnsonment,  troubles,  was  reduced  to  a  low  estate  and  condition, 

nnd  losies,  during  the  11  years  former  interval  He  died  in  summer  1658,  being  about  the  age 

of  parliament,  in  standing  for  the  liberty  of  the  of  70  years. 


135.  Proceedinsrs  in  the  Star-Chamber 


against 


Dr. 


Leighton,  for  a  libel :  6  Chables  I.  a.  d. 


Alexander 

1630. 


I**  The  foUowtng  report  of  this  Case  is  extfacted 
from  2  Rashwortn,  56.  Mrs.  Macaulay,  in 
her  history,  comments  on  the  proceedings 
against  Dr.  Leigbton  with  great  severity. 
2  Macaul.  illst«  91.  Indeed,  the  cruelty  of 
the  Sentence  is  beyond  excuse.''    Hargrave.] 

An  Information  formerly  exhibited  in  ttie 
Star-Chainber  against  Alexander  Leighton,  a 
Scotsman  born,  and  a  doctor  of  divinity,  came 
to  be  heard  the  4th  of  June  in  the  court  of 
8tar-Chamber,  for  framing  a  book  entitled,  *  An 

*  Appeal  to  the  Pariiament,  or  a  Plea  against 

*  Prelacy,*  which  he  printed  and  publislied, 
during  the  sitting  of  the  last  parliament :  and 
delivered  it  to  diverse  persons  in  a  way  of  pre- 
senting jtist  complaints  (as  he  gave  out^  to  the 
then  commons  hoase  of  parliament,  4  Car.  1. 

The  defendant  was  charged  by  the  said  In- 
formatioR  with  framing,  pnblishins^,  and  dis- 
persing  a  scandalous  book  against  King,  Peers, 
and  Prelates,  wherein  amongst  other  things  he 
Bets  forth  these  false  and  seditious  assertions 
told  positions  following: 

1.  "  Tbnt  we  do  not  read  of  greater  perse- 

*  cutimi  mid  higher  indignity  done  upon  God*s 

*  people  in  any  nation  professing  the  gospel, 

*  than  in  this  our  island,  especially  since  the 
'  death  of  queen  Elizabeth. 

2.  "  He  terms  the  Prelates  of  this  realm 

*  •  men  of  blood/  «nd  enemies  to  God  and  the 
'  state,  and  saith,  that  the  maintaining  and 
'  establishing  of  bishops  within  tliis  realm  is  a 

*  main  and  master- sin  established  by  law,  and 

*  that  ministers  stiould  have  no  voices  in  coun- 

*  cil  deliberatire  and  deciiive. 

3.  **  He  avowed  the  prekcy  of  our  Church 

*  to  be  '  antichristian  and  satanical;'  and  terms 

*  the  bishops, '  ravens  and  magpies/  that  prey 

*  upon  the  state. 

4.  "  He  terms  the  canons  of  our  church, 

*  made  anno  1603, '  nonsense  canons.' 

5.  "  He  disallowed  and  contemned  the  cere- 

*  mony  of  kneeling  in  the  receiving  of  the  «a- 
'  craraent,  alle::ing  thnt  the  suv^festiun  of  ful-^e 
'  fears  to  the  king  by  the  prelacy,  and  the  seek- 

*  jng  of  their  own  unlawful  standing;,  brought 

*  forth  that  received  spawn  of  the  beast,  kneeU 

*  ing  at  the  receiving  of  Uie  sacrament. 

6.  **  He  affirms  that  the  prelates  did  corrept 

*  the  king,  forestalling  his  judgment  against 

*  God  and  goodness ;  and  most  audaciously  and 

*  wickcdl^r  calleth  his  majesty's  royal  consort, 

*  our  gracious  queen,  *  ihe  dauglrtr of  Heih.' 

7.  "He  most  impiottsly  seems  to  commend' 
<  him  that  committed  the  barbnrous  and  bloody 

*  act  of  nmrderiog  the  late  duke  of  Bucking- 


'  ham ;  and  to  encourage  otiiers  to  second  him 

*  in  the  like  wicked  and  desperate  attempt,  to 

*  the  destructioo  of  ottiers. 

8.  *'  He  layeth  a  most  seditious  scandal 

*  upon  the  king,  state,  and  kingdoM,  wickedly 

*  affirming,  <  that  all  tliat  pass  by  us  spoil  os,  and 

*  *  w«  spoil  all  that  rely  apon  us ;'  and  amoDjgst 

*  other  particulars,  instnricedi  the  black  pining 
'  death  of  the  famislied  Rochrlers,  to  the  num- 

*  ber  of  16,000  in  four  months :  by  which  pas* 
'  sages  and  wicked  poskions  and  assertion!^  he 

*  did,  as  much  a&  in  him  lay,  scandaliie  his  ma- 

*  jesty's  sacred  person,  liis  religious,  wise  and 
'just  government,  the  person  of  his  royal  con- 
'  sort  the  queen,  the  persons  of  the  lords  and 
'  peers  of  this  realm,  especially  the  reveread 
'  bishops. 

9.  "  Thdt  in  another  place  of  the  said  Book, 
'  endeavouring  to  slander  not  only  his  majes^s 

*  sacred  person  and  goveramenc,  but  also  to 

*  detract  from  his  royal  power,  in  raakine  lawi 

*  and  canons  for  government  ecdesiasticM/  and 

<  in  matters  concerning  the  diurch,  he  sailli, 

<  that  the  church  hath  her  laws  from  Uie  scrip* 

<  tare,  and  that  no  king  may  make  laws  in  toe 
'  hou5e  of  God :  for  if  they  mi^ht,  then  the 
^  scripture  might  be  imperfect. 

10.  <<  And  further  charged,  that  in  another 

*  place  of  the  said  book,  thinking  Co  salve  alt 
'  with  an  expression  of  bis  sacred  majesty,  he 
'  hatli  these  words  following ;  '  what  pity  it  is 

*  *  and  indelible  dishonour  it  will  be  to  you  the 

*  *  states  representative,  that  so  ingenuous  and 
' '  tractable  a  king  should  be  so  monstrously 

*  *  abused,  to  the  undoii^  of  himself  and  his 
«*  subjects?'". 

The  defendant  in  his  Answer  confessed  the 
writing  uf  the  Book,  but  with  no  such  ill  inten- 
tion, as  by  the  said  information  is  sugc;ested ; 
his  end  therein  being  only  to  remonstrate  cer- 
tain Grievances  in  church  and  state,  imder 
which  the  people  ^uffe^ed,  to  tlte  end  the  pai> 
llament  might  take  ihem  into  consideration, 
and  so  give  such  redress,  as  might  be  for  the 
honour  of  tlie  king,  the  qaiet  of  the  people,  and 
the  peace  of  the  church. 

At  the  bearing  of  the  cause  (June  4),  the  de* 
fendant's  Answer  was  read  at  large,  and  the 
<if  )re*^iiid  particulars  charged  in  the  Information 
as  seditious  and  scandaloos,  were  also  read  o«t 
of  the  Book.  After  which  the  court  prooeeded 
•}  give  Sentence,  and  did  there  declare,  that  it 
e%  i()  n  ly  appeared  upon  pronf.  That  the  de> 
fondant  had  printed  5or600of  the  said  book% 
unJ  that  in  their  opinions  he  had  comnilCed  a 
most  odioDa  and  lieinoaa  offi-ace,  dcterving  the 
severest  panishment  the  oowt  coahl  inflict,  <or 
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framing  aDd  ^ublisliing  a  book  so  full  of  most 
pestilent,  devilish  and  dangerous  assertions,  to 
tiie  scandal  of  the  king,  queen  and  peers,  espe* 
cially  tlie  biUiops. 

Ttie  two  Lord  Chief  Justices  being  present, 
delivered  their  opinions,  that  they  would  with- 
out any  scruple  have  proceeded  ngaiu«t  the  de- 
fendant as  for  treason  committed  by  him,  if  it 
had  come  before  them ;  and  otiier  lurds  ex* 
pressly  affirmed,  that  it  was  his  majesty's  ex- 
ceeding great  mercy  and  goodness,  thai  he  was 
brought  to  receive  tlie  censure  of  this  court, 
and  not  questioned  at  another  tribunal  as  a 
traitor. 

And  their  lordsfiius  by  an  unanimous  consent 
adjudged  and  decreed,  That  Dr.  Leighton 
should  he  ctimmitted  to  ihe  prison  of  the  Fleet, 
there  to  remain  during  life,  unless  his  majesty 
shall  be  graciously  pleased  to  enlarge  him ;  and 
he  shall  pay  a  fine  of  10,000/.  to  his  majesty's 
use. 

And  in  re«pect  the  defendant  hntli  hereto^ 
fore  entered  into  the  minii»try,  and  ihis  court 
for  the  reverence  of  that  calling,  doth  not  use 
to  inflict  any  corporal  or  ignominious  punish- 
ment upon  any  person,  so  long  as  they  continue 
in  orders,  the  court  doth  refer  him  to  the  High- 
commission,  tliere  to  be  degraded  of  his  minis- 
try ;  and  that  being  done,  he  shall  then  also 
for  further  punishment  and  example  to  others, 
be  brought  mto  the  pillory  at  Westminster,  (tlie 
court  sitting)  and  tka«  whipped,  and  after  his 
whipping  be  set  upon  the  pillor?  for  some  con- 
venient space,  and  have  one  of  his  ears  cut  olf, 
and  his  nose  slit^  and  be  branded  in  the  fiice 
with  a  double  S  S,  for  a  Sower  of  Sedition  ;  and 
shall  then  be  carried  to  the  prison  of  the  Fleet, 
and  at  some  other  convenient  time  afterwards 
shall  be  carried  into  the  pillory  at  Cheapside, 
upon  a  market-day,  and  be  there  likewise  whipt, 
and  then  be  set  upon  the  pillory,  and  have  his 
other  ear  cut  off,  and  from  thence  be  carried 
back  to  the  prison  of  the  Fleet,  there  to  remain 
during  life,  unless  his  majesty  shall  be  graci- 
ously pleased  to  inlai]ge  him. 

This  Sentence  being  given  toward  the  end  of 
Trinity*term,  and  the  court  not  usually  sitting 
after  the  term,  unless  upon  emergent  occasions, 
nnd  it  requiring  some  time  in  the  Ecclesiastical 
court,  in  order  to  the  degradation  of  the  de- 
fendant, it  was  Michaelmas-term  following 
before  any  part  of  the  Sentence  could  be  put  in 
execution ;  but  Nov.  4th  be  was  accordingly 
degraded,  and  on  Wednesday  Nov.  10th  (being 
a  Star-Chamber  day)  he  was  to  have  under- 
gone the  execution  of  this  sentence;  but  the 
evening  before  he  escaped  out  of  tlie  Fleet, 
where  he  had  been  kept  a  close  prisoner,  and 
information  heregf  being  given  to  the  lords  of 
the  pnvy-council,  they  ordered  this  hue  and 
cry  to  be  printed  to  retake  him. 

A  Hue  and  Cry  against  Dr.  Leiphton,  by  oider 
of  the  Privy-Council. 

<  Whereas  Alexander  Leighton,  a  Scottish 
'  man '  born,  who  was  lately  sentenced  by  the 
*  honourable  court  of  Star-Chamber,  to  pay  a 
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<  great  fine  to  his  majesty,  and  to  nndergo  cor- 

<  ponil  punishment,  for  writing,  printing,  and 
*•  publishing  a   very  libellous  ana  scandalous 

<  Dook  n^inst  the  king,  and  his  goveninient, 

<  hath  this  11th  diiy  of  November  escaped  out 

*  of  the  prison  of  the  Fleet,  where  he  was  a 

<  prisoner:  these  are  in  his  majesty's  name  to 
*■  require  and  command  «11  justices  of  peace, 

<  mavors,  sheriff;*,  bailifl^,  customers,  searchers 
'  and  officers  of  the  ports,  and  all  other  his  ma- 
'  jesty*s  loving  subjects,  to  use  all  diUgence  for 

<  the  apprehending  of  the  said  Alexander  Leigh- 

<  ton ;  and  being  apprehended,  safely  to  keep 
'  him  in  custody,  until  his  majesty  shall  receive 
'  notice  thereof  and  shall  give  further  direction 
'  concerning  him.  He  is  a  man  of  low  stature, 
'  fair  complexion  :  he  hath  a  yellowish  beard,  a 
'  high  forehead,  between  forty  and  fifly  years  of 
«  age.' 

This  hue  and  cry  followed  him  to  Bedford- 
shire, where  he  was  apprehended,  and  brought 
a»ain  a  prisoner  to  the  Fleet.  Coocenuog 
whose  escape,  and  executing  of  the  Sentenca 
upon  him  aferwards,  the  bishop  of  London  in 
his  Diary,  on  the  4th  of  November,  makes  this 
memorial,  viz. 

<  Leighton  was  degraded  at  the  Highborn* 

*  mission,  Tuesday  the  9th  of  November  ; 
'  that  night  Leighton  broke  out  of  the  Fleet, 

*  the  warden  says  he  got  or  was  helped  over 

<  the  wall,  and  moreover  professed  tie  knew 

*  not  this  till  Wednesday  noon,  lie  told  it  not 
'  me  till  Thursday  night.    He  was  taken  again 

*  in   Bedfordshire,  and  brought  back   to  the 

*  Fleet,  within  a  fortnight.  Friday  Novem- 
'  her  the  16th,  part  of  his  sentence  was  exc- 
'  cuted  upon  him  in  this  manner,  in  the  new 
'  palace  at  Westminster,  in  term  time :  1.  He 

*  was  severely  whipt  before  he  was  put  in  the 
'  pillory.  8.  Being  set  in  the  pillory,  he  bad 
'  one  of  his  ears  cut  oflf.  S.  One  side  of  hit 
'  nose  slit.  4.  Branded  on  one  cheek  with  a 
'  red  hot  iron,  with  the  letters  S  S,  signifying  a 

*  Stirrer  up  -of  Sedition,  and  afterwards  carried 

*  back  again  prisoner  to  the  Fleet,  to  be  kept 
'  in  close  custody. 

'  And  on  that  day  seven-night,  his  sores  upon 

*  his  back,  ear,  nose,  and  face  being  not  cured, 
'  he  was  whipt  again  at  the  pillory  in  Cheap- 

*  side,  and  tliere  had  the  remainder  of  his  sen- 
'  tence  executed  upon  him,  by  cutting  off  tlie 

*  other  ear,  slitting  the  other  side  of  the  nose, 

*  and  branding  the  other  cheek.' 

The  severe  punishment  of  this  uiifortunate 
gentleman  many  people  pitied,  he  being  a  per- 
son well  known  both  for  learning,  and  other 
abilities;  only  his  untempcred  zeal  (as  his 
couivtrymen  then  gave  out)  prompted  him  ro 
that  mistake,  for  which  the  net e«ity  of  affairs 
at  that  time  required  this  severity  from  the  hand 
of  the  mapstrate,  more  than  perhaps  the  crime 
%vould  do  m  a  following  juncture. 

Afterwards  those  who  procured  his  escape 
were  taken  and  brought  into  the  Star-Chamber, 
and  proceeded  against,  viz.  The  defendanu 
practising  with  one  Leighton,  a  notable  of- 
fender, to  procure  bis  escape  out  of  the  Flcft, 
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Lcviogston  put  off  bis  cloaky  bat  and  breeches, 
being  oil  of  a  grey  colour,  and  Anderson  his 
doublet,  and  Leighton  put  theirs  on,  and  in  that 
disguise  they  all  went  out  of  the  Fleet  unsus> 

})ected ;  but  were  after^vards  taken  ogaiti,  and 
Or  these  oflences,  and  respect  had  of  their 
pcnitency,  they  were  only  fined  500l,  a-piece, 

*  '*  In  1041  the  house  of  commons  came  to 
several  Resolutions  in  condemnation  of  the  pro> 


and  committed  to  the  Fleet  during  the  kingV 
pleasure  *. 

ceedings  n gainst  Dr.  Leighton.  Particularly, 
they  resolved,  that  (he  fine  and  corporal  pu- 
nishment and  imprisonment  by  the  sentence 
of  the  Star-Cham ber  were  illegal,  and  that  he 
ought  to  have  satisfaction  for  his  sufferings  and 
damages.  Journ.  Comm.  21  April  1(14 1.** 
llargrave. 


136.  Proceedings  in  the  Star-Chamber  against  the  Earl  of  Bedford, 
the  Earl  oK  Clare,  the  Earl  of  Somerset,  Sir  Robert  Cot- 
ton, John  Selden,  esq.  Oliver  St.  John,  esq.  and  others, 
for  publishing  a  seditious  and  scandalous  Writing:  26th  May, 
6  Charles  I.  a.  d.  1630.  [Rushw.  Hist  Coll.  Tanner's  MSS. 
in  the  Bodleian  Library.] 


I"  The  written  piece,  whicli  gave  occasion  to 
these  Proceedings,  was  a  most  uncoostitu* 
tional  Project*  for  advancing  the  king's  pre- 

.  rogative  and  Revenue.  It  appears  to  have 
been  sent  over  from  Italy  by  the  famous  sir 

.  Kobert  Dudley,  son  of  queen  Elizabeth's  fa- 
vourite the  earl  of  Leicester ;  and  sir  Robert 
is  supposed  to  have  been  the  autlior ;  though 
if  that  was  really  so,  it  higlily  reflects  on  one, 
who  on  other  accounts  is  transmitted  to  us 
with  high,  encomiums  for  his  mental  endow- 
ments and  accomplishments,  as  the  reader 
will  see  by  consulting  sir  William  Dugdale. 
See  2  Diigd.  Baron.  222.  It  is  probable, 
tliat  the  prosecution  was  commenced,  in 
order  to  exculpate  both  James  and  Charles 

^  On  this  matter  Kennet  thus  expresses  him- 
•elf,  **  On  the  same  day  [May  29,  1630  ;  on 
which  he  just  before  mentions  that  the  prince, 
afterwards  king  Charles  2.  had  been  born] 
»  great  cause  was  brought  to  hearing  in  the 
btar-Chamber  concerning  a  Discnurse,  intituled, 
\  A  Proposition  for  his  Majesty*s  Service  to  bridle 

•  the  Impertinency  of  Parliaments,'  which  had 
^ven  so  much  oflPence  and  jealousy  about  the 
time  of  the  last  dissohiiion,  that  the  king  or^ 
tiered  bis  Attomey-GenenU  to  prefer  an  in- 
formation against  the  earls  of  Be<lfnrd,  Clare, 
and  Somerset,  sir  Robert  Cotton,  Mr.  Selden, 
ilr.  §t.  John,  and  others,  for  spreading  the 
said  libel.  1  he  earl  of  Somerset  by  his  counsel 
pleaded  that  this  discourse  was  either  the  same 
that  was  shewed  him  in  the  time  of  his  attend- 
ance upon  his  late  majesty  king  James,  or  had 
the  same  things  in  it,  and  finding  no  cause  of 
concealing  such  a  former  project,  and  imagin- 
ing it  to  be  of  no  scandal  to  the  present  go- 
yernment,  he  had  castially  imparted  it  to  the 
earls  of  Bedford  and  Clare,  who  after  perusal 
thereof,  delivered  tliis  opinion  of  it  at  their 
next  meeting,  <  tliat  it  was  a  fantastic  project. 

•  of  some  brain-sick  traveller,  who  had  made  col- 

•  lections  of  some  princes  in  ttaly,  and  other  fo- 

•  reign  states,  no  way  suitable  to  the  government 

•  of  this  kingdom.'  And  npon  the  depositions 
if  sir  David  Fowlis,  it  appeared  th&t  the  very 


the  first,  with  their  respective  ministers,  from 
the  imputation  of  approving  of  the  Project. 
It  may  seem  surprizing  to  the  reader,  tlial 
such  persons  as  Mr.  Selden,  and  the  other 
defendants  named,  except  the  earl  of  So- 
merset, should  lie  under  a  suspicion  of  coun- 
tenancing Propositions  so  irreconcileable 
with  thehr  political  professions  and  conduct 
at  the  time.  But,  as  there  can  be  no  reason 
for  supposinir  that  they  gave  their  appmhaf 
tion  to  such  arbitrary  proposals,  pertiaps 
they  were  included  in  the  prosecution  from  a 
suspicion  of  having  encouraged  a  belief,  that 
(he  king  secretly  favoured  the  scheme  and 
meditated  to  execute  it.  On  consulting  the 
Book  intitled   the  "  Annals  of  James  and 


original  manuscript  was  penned  by  sir  Robert 
Dudley,  at  Florence)  and  sent  over  hither  in 
the  time  of  king  James,  by  one  Mr.  Tutes,  who 
sent  it  in  a  letter  to  the  deponent,  and  he  de- 
livered it  to  the  earl  of  Somerset,  and  the  earl 
comnmnicaied  it  to  the  kiug. — While  thiscaus« 
was  hearing  in  a  ^reat  presence  of  the  nobi* 
lity  and  gentry,  the  king  sent  word  to  the  Lord 
Keeper,  **  thnt  in  respect  of  tlte  great  Joy  upon 
the  birth  of  his  sou,  he  should  immediately 
order  the  proceedings  to  be  stopped  aud  the 
defendants  to  be  discharged."  Accordingly, 
the  keeper  acquainted  the  court  with  his  ma- 
jesty's special  command,  and  upon  which  the 
said  writing  was  ordered  to  be  burned,  as  sedi- 
tious, and  scandalous,  and  the  proceedings  were 
taken  oflf  the  filp.  And  here,  though  tlie  pro- 
ject was  proved  to  have  been  a  private  e«8ay 
in  a  former  reign,  and  in  a  foreign  country, 
and  though  the  stepping  of  process  hereiipon 
was  a  generous  act  of  fat  our,  upon  a  proper 
season  of  public  joy,  yet  those  persons  who 
had  the  art,  and  the  ill-uatitre,  to  turn  every 
thing  as  a  disgrace  and  a  disad%'antage  upon 
the  court,  knew  how*  to  insinuate  as  if  the  king 
and  the  ministry  had  really  formed  that  scheme 
against  the  use  of  future  parliaments,  and  there- 
fore would  not  suffer  it  to  be  exajiioed  to  the 
bottom." 
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Cluurles  the  Fint,**  w«  observe  that  the  au- 
thor adopts  a  hke  coustructioxi,  afidiii^  (hat 
the  piece  in  question  was  tvritten  bjr  sir  Ro- 
bert Dudley  at  Florence,  in  l(iI3.  See  p. 
d61. — We  shall  now  lay  before  the  reader, 
first  the  writiog  which  was  the  cause  of  the 
Prosecution;  and  secondly  the  account  of 
the  Proceedings  in  the  Star-Chamber;  fur 
both  of  which  we  are  obliged  to  Mr.  liuUi- 
worth,"    Uargrave.] 

Extract  from  Rutk9*orth*t  Appendix  to  hi$ 
Historical  Coileetiont,  vol,  1.  />.  1«. 

A  PaoposiTioN  FOR  HIS  Maje^tyS  Service 

TO   BRIDLE   THE    iHrERTINENCE  OP     PAR- 
LIAMENTS. 

JL  HE  Proposition  for  your  majesty's  service, 
Qontaineth  two  parts:  the  one  to  secure  your 
Sute,  and  to  bridle  the  Impertinency  of  Par- 
liaments :  the  other,  to  increase  your  majesty's 
Revenue,  much  more  than  it  is. 

1.  Touching  the  6rst,  having  considered  divers 
means,  I  find  none  so  important  to  strengthen 
ypur  majes^'s  rcjg^l  authority,  against  all  op- 
positions and  practises  of  troublesome  spirits, 
imd  to  bridle  them,  than  to  fortify  yonr  king- 
dom, by  having  a  foruess  in  every  chief  town, 
and  imporunt  place  thereof,  furnished  with 
ordnance,  munitiun,  and  faitiiful  men,  as  they 
o«i(ght  to  be,  with  alt  other  circumstances  dt  for 
to  oe  digested  iu  a  business  of  tiiis  nature ; 
ordering  withal,  tlie  trained  soldiers  of  the 
country  to  be  united  in  one  dependency  with 
the  said  fort,  as  ^vell  to  secure  their  hcginuing 
M  to  succour  tliem  iu  any  occasion  of  suspect; 
and  also  to  retain  and  keep  tlicir  arms  for  more 
security,  wherebv  the  countries  are  no  less  to 
be  brought  in  subjection,  tlian  the  cities  them- 
selves, and  coBse(]iicntly  the  whole  kii^dom  ; 
yoer  majes^  having  by  this  oourve  the  power 
thereof  m  your  own  hands.  l*he  reasons  of  the 
suggests  are  these.  1.  That  in  policy,  there  is 
»  greater  tie  of  the  people  by  force  and  neces- 
sity, tlian  merely  by  love  and  aflfectinn ;  for  by 
the  on^,  the  governm^t  re^teth  always  secure ; 
but  by  the  other,  uo  longer  than  the  people 
are  contented.  2.  It  forceih  obstinate  sub- 
jects to  be  no  more  presumptuous,  than  it 
pleaaeth  your  owje&ty  to  permit  them.  3.  That . 
to  leave  a  state  unfurnished,  is,  to  give  the 
bridle  thereof  to  the  subjects ;  when,  by  the 
contrary,  it  resteth  only  m  tlie  prim:e*s  bands. 
4.  That  modern  fortresses  take  lone  time  in 
winning,  with  such  charge  and  difficolty,  as  no 
subjects  in  these  times  have  nicans  probable 
to  attempt  them.  5.  That  it  is  a  sure  remedy 
Qgain^t  rebellion,  and  popular  mutinies,  or 
i^piinst  foreign  powers;  because  they  cannot 
well  iiiccecd,  wrlien  by  this  course  the  apparent 
means  is  taken  away  to  force  ihe  king  and  sub- 
ject upon  a  doubtful  fortune  of  a  set  battle,  as 
was  the  cause  that  moved  ilie  pretended  inva- 
sion against  the  land,  attempted  by  the  king  of 
Spiun  in  the  year  1688.  6.  That  your  ma- 
jesty's government  is  the  more  secure,  by  the 
paople's  more  subjection  ;  ami  by  their  suhjec- 
^m  yottr  pafboHieitt  4iu»at  b«  forced  .«oi^- 


quently  to  alter  tiieir  style,  and  to  be  conform* 
able  to  your  will  and  pkasure  ;  for  their  words 
and  opposition  iinnort  uoUung,  where  the  power 
is  in  your  majesty  s  own  hands,  to  do  with  ihem 
what  you  pWase  ;  beio^  iiideeil  the  chitf  pur- 
pose of  this  discourse,  and  the  secret  intent 
theieofjfitto  be  cmcealed  from  aiiy  Kuglish 
at  nil,  cither  counsellors  of  state  or  other. 

For  these,  and  divers  other  weighty  reasons 
it  may  he  considered  in  tins  place,  to  make 
your  majeity  more  powerful  and  strong,  some, 
orders  be  observed,  that  are  used  in  lurtitied 
countries,  the  government  whereof  imports  as 
mucli  as  the  suaes  themselves,  I  mean,]n  times 
of  douht  or  sus|)ect,  which  are  these.  Iinpri« 
mis,  that  none  wear  arms  or  weapons  at  all, 
eiiiicr  in  city  or  country,  but  such  as  your  ma- 
jesty may  think  ht  to  privilege;  and  they  to  be 
cnrolM.  2.  That  as  many  higliways  as  con- 
venitntljF  may  be  doi^,be  made  passable  through 
those  cities  and  towns  fortified,  to  constrain  the 
passengers  to  travel  through  them.  3.  That  the 
soldicri  of  fortresses  be  someames  chosen  of 
another  nation,  if  subiect  to  the  same  prince; 
but  howsoever,  not  to  be  born  in  the  same  pro- 
vince, or  within  40  or  50  .niles  of  llie  fortress, 
and  not  to  have  friends  or  correspondency  near 
it.  4.  That  at  all  the  gates  of  each  walled  tot%  n 
be  appointed  otHccrs,not  to  suffer  any  unknown 
passenscrs  to  pass,  without  a  ticket,  shewing 
from  w-lience  he  came,  and  whither  to  go.  And 
that  tlie  gates  of  each  city  be  shut  all  night,  and 
keys  kept  by  the  mayor  or  governor.  5.  Also 
innkeepers  to  deiivcr  die  names  of  all  unknown 
passengers  that  lodge  iu  their  houses ;  and  if 
they  stay  suspiciousty  at  any  time,  to  present 
them  to  the  governor:  whereby  da neerous  per- 
sons seeing  these  strict  courses,  will  be  more 
wary  of  their  actions,  and  thereby  raiHcliievous 
attempts  will  be  prevented.  All  which  being 
referred  to  your  uiajesty's  wise  consideration,  it 
is  meet  for  nie  withal  to  give  you .  some  satis- 
faction of  the  charge  and  time  to  perform  what 
is  purposed,  that  you  may  not  be  discoiiraged 
in  the  difficulty  of  the  one,  or  prolongation  of 
the  atiu*r ;  both  which  douhts  are  resolved  in 
one  and  tlie  same  reason,  in  respect  thut,  iu 
England,  each  chief  town  coimnonly  hath  a 
ruinated  castle,  well  seated  for  strength,  whose 
foundation  tmd  stones  remaining,  may  be  both 
quickly  repaired  for  this  use,  and  with  little 
choline  and  industr^i  made  strong  enoiigli,  I  hope, 
for  this  purpose,  within  the  space  of  one  year; 
by  addiqg  withal  bulwarks  and  rampierg  for  the 
ordnance,  according  to  the  rule<>  of  tbrtificatioo. 
The  ordnance  for  these  forts  mi»y  be  of  iron,  not 
to  disfurui!»h  your  majesty's  navy,  or  be  at  a 
greater  charge  than  is  neerlful. 

To  maintain  yearly  the  fort,  I  make  account 
an  ordinary  pay,  3,000  men  will  be  sufficient, 
and  will  require  40,000/.  charge  per  annum,  or 
th«*reaboQts,  behii;  an  expence  that  interior 
princes  undergo,  for  tlieir  necessary  safety.  All 
which  prevenuon,  added  to  the  invincible  sea- 
force  yonr  majesty  hath  already,  and  may  have, 
will  ulake  you  the  most  powerful  and  obeyed 
king  of  tb^  wodd :  whi«»h  I  could  likewise  jcqn* 
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firm  by  many  examples,  but  I  omit  them  for 
brevity,  and  not  to  confuse  yoar  mnjestv  with 
too  much  matter.     Your  majesty  may  find  hy 
the  scope  of  this  discourse,  the  means  shewed 
in  general  to  bridle  your  subjects,  that  may  be 
either  discontent  or  ohstinate.     So  likewise  am 
1 ,  to  conclude  the  same  intent  pnrticulnrly, 
against  the  perversencits  qf  your  parliament,  ns 
^eil  to  suppress  that  pernicious  humour,  as  to 
avoid  their  oppositions  against  your  profit,  be- 
ing the  second  part  to  be  discoursed  on  :  and 
therefore  have  first  thouobt  fit,  for  belter  pre- 
vention thf reof,  to  make  known  to  ybur  ma- 
jesty the  purpose  of  a  general  Oath  your  sub- 
jects may  take,  for  sure  avoiding  of  all  rubs, 
that  may  hinder  the  conclusion  of  these  busi- 
nesses.   It  is  further  meant,  that  no  subject, 
upon  pain  of  hit^h  treason,  may  refuse  the  same 
oath,  containing  only  matter  of  allegiance,  and 
not  scruples  in  points  of  conscience,  that  may 
give  pretence  not  to  be  denied.    The  effect  of 
the  oath  is  this,  that  all  vour  majesty's  subjects 
do  acknowledge  you  to  be  as  absolute  a  king 
and  monarch  within  your  dominions,  as   is 
among  the  Christian  pnnces ;    and  your  prero- 
gative as  great ;  whereby  you  may  and  shall  of 
yourself,  by  your  majesty's  proclamation,  as 
nvell  as  other  sovereign  princes  doing  the  like, 
either  make  laws,  or  reverse  any  made,  with  any 
other  act  so  great  a  monarch  as  yourself  may 
do,  and  that  without  further  consent  of  a  parliu^ 
inent,  or  need  to  call  them  at  all  in  such  cases; 
considering,  that  the  parliament  in  all  o&atters, 
excepting  causes  to  be  sentenced  at  the  highest 
court,  ought  to  be  subject  unto  your  mnjesty's 
will,  to  give  the  negative  or  affirmative  conclu- 
sion, and  hot  be  constrained  by  their  impcrti- 
nencies  to  any  inconvenience,  appertaining  to 
your  majesty^  regal  autliority ;   and  this,  not- 
withstanding any  bad  pretence  or  custom  tp  the 
contrary  in  practise,  which  indeed  were  fitter  to 
be  offered  a  prince  elected,  without  other  right, 
than  to  your  majesty,  born  successively  king  of 
Englaiid,  .Scotland,  and  Ireland,  and  your  heirs 
for  ever;  and  so  received,  not  only  of  your  sub- 
jects, but  also  of  the  whole  world.    How  ne- 
cessary the  dangerous  supremacy  of  parlia- 
ment's usurpation  is  to  be  prevented,  the  exam- 
ple of  Lewis  the  11th,  king  of  France,  doth  ma- 
nifest, who  found  the  like  opposition  as  your 
majesty  doth,  and  by  his  wisdom  suppressed  it. 
And  to  tJie  purpose  bere  intended,  which  is  not 
to  put  down  nltogc  ther  Parliaments  and  their 
autnority,  being  in  many  cases  very  necessary 
and  fit ;  but  to  abridge  them  so  far,  as  they  seek 
to  derogate  from  your  majesty's  regal  autliority, 
and  advancement  of  your  greatness ;  the  caution 
in  offering  the  aforesaid  Oath,  may  require  some 
policy,  for  the  easier  passage  at  first,  either  by 
singular  or  particular  tractation  ;   and  that  so 
near  about  one-  time  over  the  land,  as  one  go- 
vernment may  not  know  what  the  other  intend- 
eth ;  so  it  may  pass  the  easier,  by  having  no 
lime  of  combination  or  opposition.     There  is 
another  means  also  more  certain  than  this,  to 
bring  to  pass  the  oath  more  easily,  as  also  your 
profit  and  what  else  pretended ;  which  here  I 


omit  for  brevity,  requiring  a  long  discourse  by 
itself,  and  have  set  it  down  in  particular  instruc- 
tions to  inform  your  majesty. 

1?.  The  second  part  of  this  discourse  is, 
touching  your  majesty's  profit,  after  your  state 
is  secured :  wherein  I  should  observe  both 
some  reasonable  content  to  the  people,  as  abo 
consider  the  great  expences  that  princes  have 
now-a-days,  more  than  in  times  past,  to  main- 
tain their  greatness,  and  safety  of  their  subjects, 
who,  if  they  have  not  wit  or  will  to  consider 
their  own  .interest  so  much  indifferently,  your 
majesty's  wisdom  must  repair  their  defects, 
an^  force  them  to  it  by  compulsion;  but  I 
hope  there  shall  be  no  such  cause,  in  points  so 
reasonable,  to  increase  your  majesty's  revenue, 
wherein  I  set  down  divers  means  fiii*  your  gra-> 
cious  self  to  'make  choice  of,  either  all  or  part 
at  your  pleasure,  and  to  put  it  in  execution  by 
such  decrees  and  cautions,  as  your  great  wift- 
dom  shall  think  fit  in  a  business  of  this  nature. 
Imprimis,  the  first  means  or  course  intended 
to  increase  your  majesty's  revenues  or  profit* 
withal,  is  of  greatest  consequence,  and  I  call  it 
a  decvnatian,  being  so  termed  in  Italy,  where 
in  some  part  it  is  in  use,  importing  the  tenth  of 
all  subjects  estates,  to  be  paid  as  a  yearly  rent 
to  their  prince,  and  as  well  monied-men  in 
towns,  as  laiided*men  in  the  countries,  their 
value  and  estates  esteemed  justly  as  it  is  to  the 
true  value,  though  witli  reason  ;  and  this  paid 
yearly  in  money :  which  coarse  applied  in 
England  fiir  your  majesty *s  service,  may  serve 
instead  of  subsidies,"  6 fteens,  and  such  like, 
which  in  this  case  are  fit  to  be  released,  for  the 
subjects  benefit  and  content,  in  recorapence  of 
the  said  decima,  whirh  will  yield  your  majesty 
more  in  certainty,  than  they  do  casually,  by 
500,000/.  per  annum  at  the  least. 

Item,  that  when  your  majesty  hath  gotten 
money  into  your  hands  by  some  courses  to  be 
set  down,  it  would  be  a  profitable  course  to 
encTeaae  your  entrada,  to  huy  out  all  estates 
and  leases  upon  your  own  lands,  in  such  sort, 
ns  they  be  made  no  losers;  whereby  having  your 
lands  free,  and  renting  it  out  to  the  tfue  value, 
as  it  is -most  in  use,  and  not  employed  as  here- 
tofore, at  an  old  rent,  and  small  fines,  you  may 
then  rent  it  out  for  at  least  fi)ur  or  five  times 
more  money  than  the  old  rent  comes  tmto.  So 
as  if  your  majesty's  lands  be  already  but 
60,000i.  per  annum,  by  this  course  it  will  be 
augmented  at^he  least  200,000/.  per  annum  : 
and  to  buy  out  the  tenants  estates  will  come  to  • 
a  small  matter  by  the  course,  to  make  them  no 
losers,  considering  the  gain  they  have  already 
made  upon  the  land :  and  this  is  the  rather  to 
be  done,  and  the  present  course  changed,  be- 
cause it  hath  been  a  custom  used  merely  te 
cozen  the  king. 

Item,  whereas  most  princes  do  receive  the 
benefit  of  salt  in  their  own  hands,  as  a  matter 
of  great  profit,  because  they  receive  it  at  tlie 
lowest  price  possible,  and  vent  it  at  double 
gain  yearly  ;  the  same  course  used  by  your 
majesty,  were  worth  at  least  150,000/.  per 
annum.    It  is  likewise  in  other  parti,  tfati  aH 
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weights  and  measure^  of  the  land,  either  in 
private  faoases,  shops,  or  public  markets,  thoald 
be  viewed  to  be  just,  and  sealed  once  a  year, 
paying  to  the  prince  for  it;  which  in  England, 
applira  to  )rour  majesty,  with  order  to  pay  6d, 
for  tfie  sealing  of  each  snid  weight  or  measure, 
would  yield  near  60,000/.  per  annum. 

Item,  though  all  countries  pay  a  gabella  for 
transportation  of  cloth,  and  so  likewise  in  Eng- 
land; yet,  in  Spain,  ihere  is  impost  upon  the 
wools,  which  in  England  is  so  great  a  wealth 
and  benefit  to  the  sheep- masters,  as  they  may 
well  pay  jrou  5/.  per  cent,  of  the  true  value  at 
the  shearing,  which  I  conceive  may  be  worth 
140,000/.  ner  annum. 

Item,  whereas  the  lawyers  fees  and  gains 
in  England  be  excessive,  to  your  subjects  pre- 
judice I  it  were  better  for  your  ronjesty  to  m^ke 
use  thereof,  and  impose  on  all  causes  sentenced 
with  the  party,  to  pay  5/.  per  cent,  of  the  true 
value  that  the  cause  hatli  gained  him ;  and  for 
feoompence  thereof,  to  limit  all  lawyers  fees 
nnd  gettings,  whereby  the  subject  shall  save 
more  in  fees  and  charges,  than  he  civeth  to 
your  majesty  in  the  gabelia,  which  1  believe 
mar  be  worth,  one  year  with  another,  50,000/. 
Item,  whereas  the  inns  and  victualling-houses 
in  England  are  more  chargeable  to  the  travel- 
kra  than  in  other  countries,  it  were  good  for 
your  majesty  to  limit  them  to  certain  o^inaries, 
and  raise  besides  a  large  imposition,  as  is  used 
in  Tuscany,  and  other  parts ;  that  is,  a  prohi- 
biting all  inns  and  victualling-houses,  but  such 
as  shall  pay  it ;  and  to  impose  upon  the  chief 
inns  and  taverns,  to  pay  10/.  a-year  to  your 
majesty,  and  tlie  worst  5/.  per  annum,  and  all 
ale-houses  80s.  per  annum,  more  or  less,  as  they 
are  in  custom.  Of  all  sorts  there  are  so  many 
in  England,  that  this  impost  may  well  yield 
100,000/.  per  annum  to  your  majesty. 

Item,  in  Tuscany,  anci  other  parts,  there  is  a 
gabella  of  all  cattle,  or  flesh,  and  horses  sold  in 
markets,  paying  three  or  four  per  cent,  of  what 
they  are  sold  for,  which  by  conjecture  may  be 
worth  in  England,  800,000/.  per  annum  ;  using 
the  like  custom  upon  fish,  and  other  victuals, 
(bread  excepted^  and  for  this  cause,  6esh,  and 
nsh,  and  victuals  in  the  markets,  to  be  prised 
and  sold  by  wei^^ht,  whereby  the  subject  saveth 
more  in  not  being  cozened,  than  the  imposi- 
tion impaireth  them. 

Item,  in  Tuscany  is  used  a  taxation  of  7  per 
cent,  upon  all  alienation  of  lands  to  tiie  true 
value.  As  also  7  per  cent,  upon  all  dowries, 
or  marriage-monies.  The  like,  if  it  be  justly 
used  in  England,  were  worth  at  least  100,000(. 
per  annum ;  with  many  other  taxations  upon 
meal,  and  upon  all  merchandises  in  all  towns, 
as  well  as  port-towns,  which  here  I  omit,  with 
divers  others,  as  not  so  fit  for  England.  And 
in  satisfHCtion  of  the  subject  for  these  taxes, 
your  moresty  may  be  pleased  to  release  them 
of  wardships,  and  to  enjoy  all  their  estates  at 
18  years  old  ;  and  in  the  mean  time,  their  pro- 
fits to  be  preserved  for  their  own  benefit.  And 
also  in  forfeitures  of  estate  by  condemnation, 
your  oujesty  may  release  the  aubjecr,  «s  not  to 


take  the  forfeiture  of  tlieir  lands,  but  their 
goods,  high  treason  only  excepted;  and  to 
allow  the  counsel  of  lawyers  in  ca^e  of  life  and 
death;  as  also  not  to  he  condemned  without 
two  witnesses,  with  such  like  benefit,  which 
importeth  much  more  thiir  good  than  all  tba 
taxations  named  can  prejudice  them. 

Item,  some  of  the  former  taxations,  used  in 
Ireland  and  in  Scotland,  as  may  easily  be 
brought  about  by  the  first  example  thereof 
used  in  England,  may  very  well  be  made  to 
increase  your  revenue  there,  more  than  it  is,  by 
200,000/.  per  ann. 

Item,  aU  ofiices  in  the  land,  great  and  small, 
in  your  majesty's  grant,  may  be  granted,  with 
condition,  to  pay  you  a  part  yearly,  according 
to  the  value:  this,  in  time,  may  be  worth,  as  1 . 
conceive,  100,000/.  per  annum :  adding  also 
notaries,  attornies,  and  such  like,  to  pay  some 
proportion  yearly  towards  it,  for  being  allowed 
by  your  majesty  to  practise,  and  prohibiting 
else  any  to  practise  in  such  places.    - 

Item,  to  reduce  your  majesty's  household  to 
board-wages,  as  most 'other  princes  do,  reserv- 
ing some  few  tables ;  this  will  save  your  majesty 
60,000/.  per  annum,  and  ease  greatly  the  suIk 
ject  besides,  both  in  carriages  and  provision, 
which  is  a  good  reason,  that  your  majesty  in 
honour  might  do  it. 

Item,  I  know  an  assured  course  in  your  ma- 
jesty's navy,  which  may  save  at  least  40,000/. 
per  annum,  which  requiring  a  whole  discourse 
by  itself,  1  omit ;  only  promise  you  to  do  it, 
whensoever  you  command. 

Item,  whereas  your  majesty's  laws  do  com- 
mand the  strict  keeping  of  fasting-days,  yon 
may  also  prohibit  on  those  days  to  eat  eggs, 
cheese,  and  white-meats,  but  only  such  as  are 
contented  to  pay  eighteen  peiice  a  year  for  the 
liberty  to  eat  them,  and  the  better  sort  ten 
shillings.  The  employment  of  this  may  be  for 
the  defence  of  tlie  land,  in  maintaining  the 
navy,  garrisons,  and  such  like,  much  after  the 
fashion  of  a  Crusado  in  Spuin,  as  your  majesty 
knoweth,  being  fin>t  beguu  there  under  the  pre- 
tence to  defend  the  land  against  the  Moors. 
And  the  same  used  in  England,  as  aforesaid, 
may  very  well  yield,  one  year  with  another, 
106,000/.  without  nny  disgust  to  any,  because 
it  is  at  every  one's  choice  to  give  it  or  no. 
Lastly,  I  have  a  course  upon  the  Catholics, 
and  Very  safe  for  your  majesty,  being  with 
their  good-liking,  as  it  may  be  wrought,  lo 
yield  you  presently  at  least  200,000/.  per  an- 
num, by  raising  a  certain  value  upon  their 
lands,  and  some  other  impositions ;  which  re- 
quiring a  long  discourse  by  it&elf,  I  will  omit  it 
here,  setting  it  down  in  my  instructions.  It 
will  save  your  mnjesty  at  least  100,000/.  per 
annum,  to  make  it  pain  of  death  and  confisca- 
tion of  goods  and  lands,  for  any  of  the  officers 
to  cozen  you,  which  now  is  much  to  be  feared 
they  do,  or  else  they  could  not  be  so  rich  ;  and 
herein  to  allow  a  foui  tli  part  benefit  to  them 
that  shall  find  out  the  cozenage.  Here  is  not 
meant  officers  of  state,  as  the  lord  treasurtrj 
/kc.  being  officers  of  the  crown. 
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The  sum  of  all  this  acoount  omounteih  uoto  brouKht  to  bearing  )9  cbe  Star-Cliambery  con- 
two  milJionsy  or  3,000,000/.  per  ono. :  suppose  ^*  •  •.  .  J  .  *  T» 
it  to  be  but  one  million  and  a  half,  «s  aaturedlj 
your  majestj  maj  make  by  tbese  courses  set 
down,  yet  it  is  much  more  tbau  I  promised  in 
my  letter  fur  your  majesty's  service.  Besides, 
some  sums  of  money  in  present,  by  the.  courses 
following :  imprimis,  by  the  priuce's  marriage, 
to  make  all  the  earls  in  England  graodees  of 
Spain,  and  priucipi,  with  such  like  privileges, 
and  to  pay  80,000/.  a^-piece  fur  it.  2.  As  also, 
if  you  make  them  f(«ditaries  of  the  towns  be- 
longing to  their  earldoms,  if  tliey  will  pay  for  it 
besides,  as  tiiey  do  to  the  king  of  Spain  io  the 
kingdom  of  Naples.  And  so  likewise  barous, 
to  l^  made  earls  and  peeis,  to  pay  19,000/.  a- 
piece,  I  think  might  yield  500,000/.  and  oblige 
them  more  sure'  to  his  majesty.  3.  To  make 
choice  of  200  of  the  richest  men  of  England 
io  eiitate,  that  be  not  noblemen,  aud  make 
them  tituiate,  as  is  used  in  Naples,  and  paying 
for  it ;  that  is,  a  duke*  30,000/.  a  marquis 
15,000/,  an  earl  10,000/.  and  a  baron  or  vis- 
count ■'dyOOO/.  It  is  to  be  understood,  that  the- 
ancient  nobility  of  barons,  made  earls,  are  to 
precede  the»e  as  peers,  though  these  be  made 
marquises  or  dukes;  this  may  raise  a  million  of 
pounds  and  more  unto  your  m»jesty.  To  make 
gentlemen  of  low  quahry,  aod  francklins,  and 
rich  fanners,  esquires,  to  precede  them,  would 
yield  jrour  majesty  also  a  great  sum  of  money 
m  preseut.  I  knuw  another  course  to  yield 
your  majesty  at  least  300,000/.  in  money,  which 
as  yec  the  time  serveth  iiot  to  discover,  until 
your  mi^esty  be  resolved  to  proceed  in  some  of 
the  former  *  courses,  which  till  then  I  omit. 
Other  courses,  also,  tliat  may  make  present 
money,  I  shall  study  for  your  n»ajesty*s  service, 
and,  as  I  find  them  out,  acquaint  you  withal. 

Lastly,  to  conclude  all  tliese  discourses  by 
the  apptication  of  this  course  used  for  your 
profit,  that  it  is  not  only  Om  meaus  to  make 
you  the  richest  king  that  ever  Eoglaod  had, 
but  also  the  safety  augmented  thereby  to 
be  most  secure,  besides  what  was  shewed  in 
the  first  part  of  thi»  discourse ;  I  mean,  by 
iJm  ocoasioo  of  this  taxation,  and  raisiug  of 
monies,  your  majesty  shall  have  cause  and 
means  to  imploy  iit  all  places  of  the  laud  so 
many  oftcers  and  ministers,  to  he  obliged  to 
you  for  their  own  good  and  internt,  as  nodiine 
can  be  attempted  agaiost  your  person,  or  royiS 
state,  over  land,  but  some  of  them  shall,  in  all 
probability,  have  means  to  find  it  oiUf  and  hin- 
der it«  Besides,  this  course  will  detect  many 
disorders  and  abuses  io  the  puUic  fsoverament, 
which  were  bard  to  be  diicoecfed  by  men  in- 
different. To  prohibit  gorgeous  and  costly 
apparel  to  be  worn,  hut  by  persons  of  good 
quality,  shall  save  the  gentry  of  the  kingdom 
VMich  mom  moaey,  than  they  shall  be  taxed  to 

Ef  mto  your  miyesty.   Thus  witM  I  take  my 
ve,  aod  kiss  your  gracious  hands,  desiring 
fMadou  for  mf  error  I  may  commk  hefeia. 

EstrQCtfrom  Rushworth,  toL  2,  p,  51. 
On  the  39th  of  Mayi  1030,  af^eat  oMite  vi» 


ceruin^  a  Diicuurse,  intituled,  '  A  Propo&itioo 
'  for  his  Miyesty *s  Service  to  bridle  the  Imper- 
'  tiiiency  of  Parliaments.*  Wherein  the  kiogV 
Attorney-General  was  phuntiff,  the  earl  of 
Bedford,  the  earl  of  Clare,  the  earl  of  Somerset,, 
sir  Robert  Cotton,  John  Selden,  Oliver  St. 
John,  and  others,  defendants.  Here  now  fol- 
io wet  h  the  Answers  of  the  Defendants,  and  the 
Judgpaent  of  the  court  thereupon,  viz. 

After  the  king's  Attorney-General  opened 
the  aforemeniiooed  Information,  the  Answer, 
of  Robert  earl  of  Somerset  to  the  said  Infor* 
matiou,  was  also  opened  by  his  council,  to  this 
effect : 

That  the  Discourse,  as  lie  believed,  was  ei- 
ther the  same  that  was  shewed  him  in  the  time 
of  his  attendance  near  his  late  majesty  king 
James,  or  had  many  of  the  same  things  in  it : 
and  finding  no  cause  of  concealing  a  Proposi- 
tion made  in  a  former  king's  time,  and  having 
no  apprehension,  that  scandal  to  his  majesty, 
or  the  present  covcrumeot,  might  thereby  hap* 
pen,  he  casuaUy  imparted  it  to  the  earls  of 
Bedford  and  Clare,  who,  after  perusal  thereof, 
delivered  their  opioiou  concerning  it,  at  their 
next  meeting ;  '  that  it  was  a  phantastic  pro- 
'  ject  of  some  brain-sick  traveller,  who  ba4 
'  made  collections  of  some  princes  in  Italy,  and 
*  other  fioreign  states,  no  way  suitable  to  the  . 
'  government  of  this  kingdom.' 

And  further  said,  that,  besides  thtit  one  tiroep 
there  was  never  any  conference,  nor  any  pas- 
sage by  letter  or  otherwise,  betwi&t  them  con- 
cerning it,  or  with  aay  other  person,  and  de- 
uied  that  he  either  contrived  the  Propositinn, 
or  knew  of  the  coiuriving  thereof,  or  ever  ima- 
gined that  his  majesty  would  innovate  the  an- 
tient  fonn  of  government,  dispose  of  the  estates 
of  hissubjecu  without  their  cousents,  make  or 
repeal  laws  by  proclamation  without  consent  of 
parliament,  plaut  garrisons  in  his  principal  ciiiea 
and  towns,  or  put  in  execuiioa  any  part  of  the 
said  discourse :  and  the  reason  why  he  did  not 
present  the  discourse  to  hia  migesty,  or  some  of 
the  lords  of  the  council,  or  some  magistrate, 
was,  h^cause  he  did  not  conceive  the  same  did 
io  aay  wrt  coQcern  the  time  of  his  mi^jesty's  go* 
vernmeot,  but  was  contrived  in  some  tormer 
time,  as  appeared  manifiestly,  by  the  particulars 
therein  contained;  and  tm&t  about  1^  or  ir 
years  ago,  sir  David  Fowles  shewed  him  the 
pnuect,  to  whom  he  replied,  *  That  be  was  sa- 
tisfied oo  use  could  i>e  made  thereof,  and  so  he 
redclivtfed  it,  and  concluded  that  tlve  divulging 
thereof  was  in  his  opinum  pardoned  by  the  ge- 
neral pardon  g^oAed  upon  his  now  miyesty*s 
coronation.' 

The  rest  ef  Uks  Delendants  denied  any  their 
contrivaoce  thereof,  alledgio^  the  author,  as 
they  weee  informed,  was  livxog  beyouid  sea, 
and  that  they  oi^ght  not  ta  be  questioiM*d  for 
it,  being  writ  in  Sie  time  of  king  James,  and 
not  in  reference  Co  his  now  majesty's  jmvem^ 
ment,  danyiog  that  they  had  the  least  thought 
or  ifitentNSi  to  scandftltf^  tlie  goverpmeat;  for 
Uw^  thsf  s^i^otcd  th»  4iaooiirse  w  aooo  a0  ibe; 
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read  it,  as  a  foolish  and  impeninvnt  issue  of 
aome  projecting  brain ;  and  tne^  averred  theif 
«ietestatioii  of  tach  a  projeet,  atid  that  they 
hore  lojral  hearu  to  ha  majestv,  and  blessed 
Cod  fbr  the  hnppj  add  peaceable  government 
«inder  him. 

After  the  publication  of  the  Cause  in  order  to 
A  hearing,  it  appeared  bj  the  Depositions  of  sir 
David  Footles,  that  he  received  the  said  Writ- 
ing from  one  Mr.  Yaies,  in  the  time  of  king 
James,  who  brought  it  from  sir  Robert  Dudlej 
iit  Florence,  together  vtiih  a  Letter,  desiring 
liim  to  deliver  it  to  the  earl  of  Somerset,  that 
he  might  communicRte  it  to  king  James,  which 
was  done  accordingly,  and  that  in  his  hearing 
tire  e.irl  signified  a  dislike  thereof;  and  that  he 
received  it  back  from  the  earl,  being  the  origi- 
nal, and  kept  it  by  him  till  the  lords  of  the 
council  sent  for  it,  and  that  he  made  no  copy 
thereof. 

It  appeared  niso  hy  the  Depositions  of  other 
wiiaessei,  that  this  Discourse,  nine  years  ago, 
was  bought  by  them  in  Little- Britain  amongst 
«iher  mnnuscriptj». 

So  this  Cause  coming  to  hearing,  a  great 
presence  of  nobility  being  in  court,  the  nttor- 
ney-getieral  opened  the  Charge.  Bat  before 
mucli  proceedmg,  his  majesty  sent  word  nnto 
the  lord  keeper  Coventry,  tlien  in  court,  that 
the  queen  Was  brought  to  bed  of  a  son,  and  a 
private  message  also  was  delivered  to  him  from 
the  king ;  whereupon  the  Lord-Keeper  declared 
in.  court,  tliat  his  most  sacred  majesty  had  ta- 
ken this  matter  into  his  most  sermus  conside- 
ration, and  athough  the  same  was  of  so  high  a 
nature,  as  it  was  necessary  to  he  brought  in 
question,  (being  contrary  to  many  laws  and 
statutes,  and  the  common  law  itself)  yet  his 
majesty  bulancing  the  same  in  the  scales  of 
justice  and  mercy,  the  Author  of  the  Discourse 
being  discovered  to  live  beyond  the  seas,  found 
these  Defendants  rather  fitting  to  be  objects  of 
his  mercy,  than  justice,  they  being  some  of 
them  noblemen,  and  such  as  his  majesty  did 
and  doth  well  esteem  and  like  of,  in  his  royal 
opinion :  and  that  his  majesty  was  the  rather 
inclhied  to  extend  his  goodnes«t,  in  tegard  of 
the  time;  it  having  now  pleased  the  great  jus- 
tice of  heaven  to  bless  his  majesty  and  his  kmg- 
dom  with  a  royal  issue  of  his  body,  a  hopeful 
prince,  the  great  joy  and  long  expectation  both 
of  the  king  and  kingdu^i. 

Upon  this  declaration  of  the  king's  pleasure 
the  Lord-Keeper  made  known,  that  the  court 
by  his  majesty's  special  command  was  to  pro- 
ceed no  further  in  the  bearint;  of  this  cause ; 
but  ordered  the  Project,  or  Book,  to  be  burnt, 
as  seditious  and  scandalous,  both  to  his  ma- 
jesty, the  state,  and  government  of  this  king- 
dom. And  ordered  tiie  Proceedings  to  he 
taken  off  the  file. 


An  Account  of  tliis  Proposition  is  contained 
in  a  volume  in  the  hand-writing  of  archbishop 
Sancroft  among  Tanner's  MSS.  in  the  Bodleian 
Lforury  at  Oxford.  It  begins  with  the  Attor- 
aey-GeueraPs  Information  as  follows : 


<<  To  the  King's  most  exeellent  Ma*ty. 

'*  Humbly  ccrfiiptayfiing  eaformeth  your  molt 
excellent  mu'ty,  sir  Ilob.  Heath  kc.  your 
ma'ties  AftotneyGen'all,  that  whereat  yoar 
sncred  ma'tie  ever  since  your  happy  accesse  to 
the  impefiall  crowne  of  tbis  realm  bath  gov'aed 
your  people  with  soe  much  jastice,  and  modi- 
ration,  that  all  yonr  good  subjects  do  beare 
that  rcv'enoe  and  love  to  your  sacred  person, 
as  is  justly  due  to  so  gracious  a  sovcraigne; 
and  your  ma*ty,ncxt  to  the  service  of  Almighty 
Go4l,  and  the  maintenance  of  his  true  religion^ 
hath  preserved  and  maintained  the  ancient  and 
fundamental!  laws  of  this  kingdom  without  in- 
novation :  Yet  so  it  is,  may  it  please  your  most 
excellent  majesty,  That  some  malicious  per- 
sons who  are  as  yet  unknonne  to  your  said  At- 
torney, being  ill  a^ected  to  your  ma'iy,  and  to 
your  happy  gov'nement,  and  intending  to  raise 
false  scandails,  and  seditious  rumours  against 
your  ma'ty,  and  your  gracious  govemem't,  have 
of  late  wickedly  and  seditiously  framed,  con- 
trived, and  written,  a  false,  seditious,  and  pesti- 
lent discourse  in  these  words  following." 

Then  follows  the  Proposition  as  printed 
above,  ending  with  a  formal  reqtiest  to  the  king^ 
to  call  on  the  defendants  for  tfiid,  signed  by  tlie 
Attorney-General.    Then  follows : 

The  AiiswER  of  Francis,  Enrle  of  Bedford, 
one  of  the  Def'u,  to  the  Information  exhi- 
bited against  him,  and  others,  by  Sir  R. 
Heiith,  kt.  bis  Ma'ties  Attomey-Gen'all. 

The  said  Deft,  saving,  &c.  with  all  duty  and 
thankfullnesse,  doth  acknowledge  ^'t  his  ma'ty 
haih  with  greatjustice  and  moderation  governed 
his  people,  for  which  among  the  rest  of  his  lov- 
ing subjects,  this  deft  hath  alwnies  had  and 
ever  shall  have  a  speciall  loVe  and  reverence 
of  his  sacred  person,  as  due  to  so  gracious  n 
sov*aigne.  He  doth  also  acknowledge  his 
maties  |raeious  care  to  preserve  and  maintaine 
tlie  ancient,  and  fundamentall  lawes  of  this 
kingdome,  without  innovation ;  insomuch  that 
the  said  deft  nevV  had  thought,  that  his  most 
excellent  majesty  did  en  tend  to  innovate  bit 
lawes  in  any  thing :  for  his  gov'mcnt  hath  been 
so  moderate  as  this  def*i  hath  alwaies  conceiv- 
ed it  to  be  a  speciall  happiness  to  his  people, 
neither  did  he,  this  deft,  ever  raise  any  rumours 
at  all  against  his  nia'ty,  or  his  gov*mcnt.  And 
concerning  the  discourse  in  the  information 
mentioned,  the  said  deftsaith  that  he  did  not 
name,  write,  or  contrive  the  same,  nor  doth 
know  who  did  name,  write,  or  contrive  the 
same,  but  for  declaration  of  the  def  t's  know- 
ledge and  thoughts  concerning  the  same,  saith 
that  he  never  did  see  or  heare  the  said  discourse 
until  the  month  of  July  or  August,  in  the  5th 
year  of  his  ma'ty*8  happy  reigne,  about  which 
time,  a  writing  conteyning  the  said  discourse 
was  sent  to  this  deft,  he  then  being  at  hit 
house  in  Whobome  in  Bedfordshire;  which 
was- sen  ty  as  the  deft  was  informed,  from  one 
Mr.  Oliver  St.  John,  of  Lincoln's  looey  who 
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deliv*d  unio  bim  the  said  copy,  w'ch  was  sent 
unto  this  deft,  w'ch  when  ihe  s'd  earle  had 
read,  he  xetumed  to  this  deft,  nnd  told  him, 
that  be  reniemhred  that  in  the  tiaie  of  the  s'd 
late  king,  Heads,  or  Propositions  of  like  effect, 
had  been  tendred  unto  his  I'd'p.  And  this 
deft  s*th  he  iievV  did  write,  or  cause  any  topic 
thereof  to  be  written,  nor  did  he  communicate, 
shew,  or  publish  the  same  oiherMisc  than  as 
aforesaid,  saving  to  same  of  the  Tds  of  his  ma- 
jesties most  ho*ble  privy <:COun cell  by  tlicir  co - 
mand  in  this  M'ch'mas  terme.  And  the  said 
deft  saith,  that  the  said  discourse  doth  not 
conceme  the  present  time  of  his  ma^ty,  or  his 
gov*nem*t;  neither  did  he  ev'r  say,  alHrme,  or 
believe,  that  there  evV  was  any  purpose  to  in- 
t'taine  it :  neither  did  this  def^t  disperse,  or  di- 
vulge the  same,  to  the  intent  that  th^  same,  or 
any  thing  conteyned  therein  should  be  divulg- 
ed, or  dispersed,  as  if  the  same  had  been  intir- 
tained  by  bis  most  excellent  ma'cy,  or  by  any 
other,  or  with  purpose  to  put  in  executio',  or 
to  raise  fears,  or  jealousies  m  any  w'tsoe>er,  or 
that  his  sacred  mn\y  had  any  purpose  to  alter, 
or  innovate  any  laws  of  this  kingdom,  or  the 
ancient  manner  of  the  gov*nem't  thereof,  or  to 
draw  things  to  be  disposed  of  at  his  will,  or  dis- 
pose of  the  states,  Veveoues,  or  goods  of  his 
ma'ties  subjects ;  or  to  make  or  repeale  sto- 
tutes  by  his  ma'ties  proclamation,  or  that  he 
purposed  to  place,  or  maintaine  garrisons  or 
fortified  places  for  any  such  end,  as  in  the  s*d 
information  is  declareid,  and  he  is  fully  assured, 
y*t  his  ma'ty  nevV  did,  nor  will  give  the  least 
mtertainment  to  any  such  design,  and  the  said 
deft  confesselh,  y't  he  did  not  shew  or  delivV 
the  said  wrighting  to  any  of  his  ma*ties  most 
ho'ble  privy-councell,  or  other  magistrate  other- 
wise than  as  afores'd,  for  what  [qu.  that]  he 
did  not,  nor  yet  doth  conceive,  tiiat  it  had  any 
relation  to  his  ma*tics  gov'nem*t,  or  that  he 
ever  had  purpose,  or  disposition  to  give  care  to 
such  projects,  or  devices,  or  that  any  would  so 
believe.  And  as  to  all  and  every  the  roisdc- 
meano*s  and  offences  in  the  information  laid  lo 
the  charge  of  this  deft,  he  is  thereof  not  gnilty 
in  manner  and  forme,  as  by  the  said  informa- 
tion it  supposed.  W'ch  matters  the  said  deft 
doth,  and  will  aver  and  prove,  as  this  ho'bla 
court  shall  awani,  and  praieth  to  be  dismisseit 
without  further  attending,  because  of  the  said 
suit,  &c. . .  . 


then  and  formerly  was  of  this  def  t*3  councell 
in  his  law  businesse,  and  within  two  or  three 
weeks  after,  the  s'd  Mr.  St.  John  repaired  to 
this  def  t's  hou*>e,  and  there  this  deft  and  the 
b*d  Mr.  St.  Jphn,  had  some  speech  and  con- 
ference concerning  the  s«4id  aiscourae,  upon 
whicl> conference  the  >*d  ]VJr.  St.  John  did  de- 
clare to  this  def  t^  i  hat  he  had  the  said  discourse 
from  sV  Rob.  Cotton,  kt.  nnd  barooctt,  and 
that  he  was  enformed  and  told,  that  it  was 
written  about  the  ]  2th  year  of  the  late  k.  James, 
of  blessed  memory,  which  this  deft  easily  be- 
lieved, for  that  he  observed  it  could  not  be  ap- 
plied to  his  ma'ties  time,  y't  now  is,  as  well  for 
that  there  is  in  the  same  discourse  mention 
made  of  the  kind's  son  the  prince,  to  be  married 
for  raising  of  present  moniep,  as  for  some  other 
passages  tlierein,  w*ch  this  deft  doth  st'U  be- 
leeve ;  neither  did  this  deft  think,  or  beleeve, 
or  can  be  perawaded,  that  it  was  presented,  or 
meant  or  intended  to  be  presented  to  his  gra- 
cious ma*ty,  y*t  now  i«,  for  that  he  hath  ob- 
served his  ma'ties  aversne«s  from  such  courses. 
And  he  this  deft  further  s'lh  that  lie  this  deft 
kept  the  same  discourse  by  him,  till  the  end  of 
SeptV  or  beginning  of  Oct'bV  in  the  said  year, 
at  w*ch  time  this  deft  repaired  to  his  house  in 
the  parish  of  Chiswick  in  the  county  of  Middle- 
sex, in  w'ch  parish  the  earle  of  Sora'sett,  and 
other  of  the  def  ts  named  in  the  same  informa- 
tion both  then  and  before  dwelt,  and  after  some 
time  of  this  def  t*s  being  at  Chiswick  afTiresaid, 
meeiine  with  the  said  earle  of  Som'sett,  and 
confernng  of  divers  matters  happening  in  such 
time,  as  the  earle  of  Som'sett  had  been  in  grace 
and  favour  with  his  s'd  late  ma'tie,  among 
other  speeches,  they  had  communication  of 
acv'all  ways  then  propounded  both  for  preserv- 
ation, as  also  for  increase  of  his  s*d  late  ma'ties 
revenues.  W'ch  said  earle  of  Som'sett  then  re- 
lated, that  div'se  waies  had  been  offered  unto 
him  about  those  times,  and  among  others  he 
mentioned  some  like  these  waies  y't  ore  ex- 
pressed in  the  said  discourse,  in  the  mformation 
^>ecified.  Whereupon  this  def*t  did  aske  of 
his  Tds'p,  whether  he  had  seen  a  discourse  tend- 
ing to  such  purpose,  mentioning  an  army  and 
gabcUs,  and  be  answered,  v*t  he  had  then  a  no- 
lion  of  some  such  matter,  Sut  did  not  then  per- 
fectly call  the  particulars  thereof  to  mind,  but 
if  he  might  see  it,  he  should  then  better  remem- 
ber it,  and  thereupon  this  deft  did  send,  or 
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137.  Tlie  Trial  of  Mervin  Lord  Audley,  Karl  of  Castlehavex, 
for  a  Rape  and  Sodomy:  7  Charles  I.  a.  d.  1631.  [sRushw. 
Coll.  93.     Hutt.  Rep.  115.] 


XhERE  were  three  Indictments  foond  at 
8ttli»btiry  in  Wiltshire  egaiubt  the  earl,  the 
Wednesday  preceding  Easier,  before  the  IjorU 
Chief  Jusuce  Hyde,  the  L.  C.  J.  Richardson, 
and  baron  Denlwm,  Justices  of  Assize  for  that 
circuit,  and  special  comroisiiioners  in  that  mat- 
ter. One  Indictment  was  for  a  Rape  upon  his 
own  wife ;  tor  holding  her  by  force,  while  one 
of  his  /ninions  forcibly,  against  berwill,  had 
carnal  knowledge  o{  her:  i»o  that  he  was  in- 
dicted as  Pr^tenSf  Atuiliaut  and  Confortant*; 
and  therefore  a  principal.  Tlie  other  two  In- 
dictments were  for  Buggery  with  a  man. 


*  Brittoo,  c.  9.  says,  that  sodomites,  sorce- 
rers, and  some  other  offenders,  were  to  be 
burned.  The  Mirn>ur  says  they  were  to  be 
buried  alive ;  in  conformity  with  which  Ld.  Co. 
a  IiiSt.  c.  lU,  quotes  Fleta  b.  i.  c.  35,  where  1 
cannot  find  any  such  matu-r:  however,  it 
seems  likely  that  afterwards  they  Imd  ceased 
to  be  punished  capitally ;  which  occasioned  the 
litatute  of  S5  Hen.  8.  c.  6,  passed  in  the  year 
1534,  which  was  about  six  years  after  U.  8, 
liad  begim  upon  the  suppression  of  Monasteries, 
[See  14  Rymer'ft  Foed.  *i5S]  and  about  the  time 
when  the  general  suppres^tion  of -them  seems  to 
.-liave  been  resolved  oa.  About  a  year  after- 
wards (1636)  tiie  lesser  monasteries  were  sup* 
pressed.  And  in  four  years  more  (1540)  tlie 
work  was  completed  by  the  final  dissolution 
of  all  manner  of  abbies,  priories,  monasteries, 
&c.  and  the  transfer  of  their  revenues  and 
estates  to  tlie  crown,  by  &t.  31  H«  8,  c.  13.     See 

1  Cobbett's  Pari.  Hist.  526,  537, 1  Uapio  78<i, 
807— 8S1.  fol.  ed.  and  Burnet's  Hist,  of  the 
Reformation.  The  st.  25  H.  8,  c.  6,  )va8  re- 
pealed by  the  general  st.  i   E.  6,  c.  18,  and  by 

2  E.  d,  c.  89,  the  crime  was  made  felony  with- 
out benefit  of  clergy,  hut  without  forfeiture  of 
lands  or  stoods,  or  corruption  of  blood,  which 
St.  ol  8  E.  0,  c.  89,  was  repealed  by  st.  1  Mar. 
c.  1,  so  lioth  acts  stood  repealed  until  the  sta- 
tute 5  Eliz.  c.  17,  by  which  the  whole  act  85 
li.  8,  c.  6,  is  revived  and  re^nacted.  Mr. 
Barriogton  in  the  first  edition  of  his  *'  Obscrva- 
ttons  oil  the  Statutes,"  p.  31,  <*  Assisa  paois  et 
ccrevisia?,"  made  a  remarkabk  mistake  m  <piot> 
ing  by  memory  a  passage  fiv>m  Tacitus.  He 
Mems  to  have  thought  it  likely  that  the  custom 
of  pelting  cnminals  in  the  pillory  was  derived 
from  the  unttent  Germans,     ~    ' 


The  Judges,  on  Friday  moming  before  the 
trial,  b^ug  sent  for,  alt  hut  Denham  being  mel 
.at  Seijeants-Inn  in  Fleet-street,  these  Ques-* 
tions  were  proposed  them  by  sir  Robert  Heathy 
the  king's  Attorney  General;  a  Memorial  of 
which  a  learned  judge,  sir  James  \Vhitlock« 
one  of  tiie  eight  hereafter  mentioned,  set  down 
in  writing;  to  tite  efiect  following. 

1.  Whether  a  peer  of  tlie  realm  miglit  wave 
his  Trial  by  peers,  and  plead  he  will  be  tried 
by  God  and  the  country?  Antw.  He  might 
nut :  for  his  Trial  by  peers  was  no  privilege,  bnt 
the  law  declared  by  Magna  Charta :  whidi  if 
be  would  not  plead  to  by  a  trial  of  hb  peers,  h 
was  standing  mute. 

8.  Whether  a  peer  might  challenge  his  peert^ 
as  in  the  cnse  of  common  Jurats  ?  Antw.  He 
might  not,  (which  1  think  is  so,  said  tliat  Jud|»e) 
because  they  were  nut  upon  their  onth,  bu( 
upon  their  honour,  aad  a  challenge  is  tried 
whether  he  siands  indifferent,  as  unsworn. 

3.  Whether  a  peer  might  not  have  counsel 
any  more  than  a  commoner?  Anno.  If  mMter 
of  law  appeared,  he  mi$(lit;  not  for  matter  of 
fact. — Certain  Examinations  having  been  taken 
by  tlie  lorJ«  without  an  oath:  It  was  resolved, 
Those  could  not  be  used  until  .they  were  re* 
peated  upon  oath,  unleEM  of  tlie  party  to  be 
tried ;  whiclrmight  be  read  without  an  oath.  '. 

4.  Whether  the  Wife  in  this  case  might  be 
a  witness  against  l»er  hnsband  for  the  rape  I 
An$w.  She  might :  for  she  was  the  party  wrong<« 
ed ;  otherwise  she  might  be  abused  *.  In  like 
manner  a  villaii^  (vassal)  might  be  a  witoesf 
against  liis  lord  in  such  cases. 

5.  Whether,  if  he  stood  mate,  he  could  d«# 
mand  liis  clergy?  Anm*.  I f  he  stood t  mute  in 
the  case  of  Rape  or  Buggery,  he  might  have  hie 
clergy  X  in  either. 


the  Mirrour,  c.  4,  5.  14,  p.  858,  is  «  Le  mortal 
pcch^  dc  majeaie  vers  le  roy  celestre  de  sodomy 
soy  fomist  per  eni'over  les  pecheurs  touts  vifv 
profond  en  tierre ;  issint  (fue  memoire  soit  re* 
strain^  pour  la  grande  abomination  del  fiiit.** 
The  words  in  Brittou  are,  ''  Soit  enquis*  de 
ceux  que  felonisement  en  temps  de  pees  eiem 
autre  blees  ou  autre  mesons  ars.  £t  ceux  que 
serrount  de  ceo  atteynts  soient  ars,  issint  que 
eux  soient  punys  par  mesme  cele  chose  dount 
iU  pecbercnt ;  ct  mesme  eel  jugement  eyeot  sor* 
Infiimes,"  says  he,  \  cers  et  sorceresses  et  sodomites  et  mescreaunti 


''  luto  ac  cceno  asper^nnt."  The  passage  |  appcrtement  atteynts."  Brit  ton  fo.  xvi. 
which  he  had  in  his  mind  is  donbtless  the  follow*^  >  '*  East's  P.  C.  ch.  x.  s.  6. 
ing  in  Tacitus  de  Mor.  Germ.  s.  18.  '*  Dis- 
tinctio  posnarom  ex  delicto.  Proditores  et  trana- 
fugas  arborihus  suspendunt :  ignavos  et  imbelies 
et  curpore  iufames  cceno  ao  polude,  injectfi  in 
ei^ier  era  te,  mergoat.  Di  versitat  supphcii  illuc 
respicit  ^  tanquH^  soelem  ostendi  oporteat  dum 
pttaiuniur,  fiagitia  absco&di."  The  pa»age.in 
roL.  III. 


t  See  the  Note  to  Weston's  Trial,  vol.  8.  p. 
914.  See  also  Barrington's  Obs.  on  St.  West. 
1st.  c.  18. 

X  The  feutute  of  85  H.  8,  c.  6,  in  case  of 
Buggery,  and  of  18  Elix.  c.  7,  in  case  of  a 
Rape,  take  away  Clergy  only  from  such  M  *<^ 
convicted  by  ve'tdtct,  uaiWry,  or  coptessihn< 

2o 
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6.  Then  if  he  might  not  be  put  to  a  trial  on 
the  other  Indictmeur^  migbt  not  he  be  for  a 
hitff  Buggerjr,  and  be  denied  the  clergy  ?  Answ. 
di  tbatlie  might  by  18  Eliz.  7. 

7.  Whether,  in  case  one  stood  mute.  Evi- 
dence might  be  opened  by  the  court's  com- 
nand  concerning  the  fact,  thougli  the  delin- 
quent was  to  be  pressed  to  death  for  his  con- 
tempt ?  Antw,  7  hat  was  a  matter  which  lay  iu. 
the  discretion  of  the  court. 

8.  Whether  in  cases  wherein  clergy  was  al> 
lowable,  the  party  might  pray  it  before  he  an- 
swered, and  deny  to  answer  otherwise?  Aiuw. 
This  was  a  confession. 

9.  Whether  in  a  Rape  there  must  be  pene- 
tration ?  The  Answer  was  iu  tlie  adirmatiTe. 

10.  The  prisoner  having  petitioned  to  be 
bailed,  whether  it  might  not  be  granted?  Jntv. 
The  king,  as  kin^,  was  to  advise  about  it:  The 
Judges  acf]oainted  the  Lord  Keeper  he  could 
not  injustice  require  it ;  yet  he  might  be  bailed 
&r  graiia,  which  was  not  fit  in  that  odious  case. 

At  a  second  meeting  -of  the  Judges  in  Seiw 
Jeants  Inn,  tliere  were  other  things  considered 
of  concerning  this  matter.  They  made  a  dif- 
ference between  Buggery  and  a  Itape,  in  point 
of  bavinis  the  clergy  if  tie  stood  mute :  for  it  was 
argued  he  might  have  his  clergy  if  he  stood 
mote  in  a  Rape,  but  not  in  Buggery ;  because 
by  tlie  statute  25  U.  8,  Buggery  «%as  made  fe- 
lony, which  by  the  oommoii  law  was  not.  And 
in  the  very  creation  of  the  offence,  ciersy  was 
taken  away ;  whereas  cleigy  lay  for  a  rape  until 
it  was  (should  be)  Uken  away  by  statute. 

It  was  concluded  the  Lords  might  eat  and 
drink  before  they  were  aeveed,  but  that  they 
could  not  separate  nor  adjourn  till  they  pve 
their  Verdict:  That  this  appeared  out  or  tlie 
lord  Dacres-of  Greystock*s  Case*,  who  was 
tried  for  Treason,  and  acquitted  by  his  peers  in 
M  Hen.  8.  It  was  agreed  by  tlie  Jnstices  in 
that  cate  of  the  lord  Datres,  That  verdict  could 
sot  be  given  by  a  lesser  number  of  lords  than 
It ;  and  that  if  19  were  for  the  kin^,  and  13 
lor  the  prisoner,  the  prisoner  should  he  ac- 
quitted :  That  in  an  Appeal,  if  the  Defendant 
•bouM  be  mote,  he  should  be  himgipd ;  and  it 
was  an  Attainder,  it  being  not  within  the  sta- 
tute of  Westminster,  cap.  19.  De  Peine  fort 
•t  Dnre.t    No  more  was  Treason. 

It  wat  also  agreed.  That  a  lord  of  parliament 
was  within  the  statute  of  Westminster  1,  in  case 
of  Felony,  jmd  should  ha  pressed  to  death. 

Farther,  Tint  if  the  lord  Andley  slionid  have 
hi%  clergy  upon  his  being  mute,  yet  he  might  be 
tried  npon  the  other  Indictments  of  Rape  and 
Buggery,  and  shoold  not  have  his  clergy,  by  the 
itatute  of  18  £lii.  tiecause  the  admitting  him 


which  do  not  eitend  to  those  who  stand  mute, 
11  Co.  Rep.  30. 6,  Potttter's  case ;  but  bv  the 
3  et  4  of  Wil.  et  Mar.  c.  9,  all  who  would  be 
e&olttded  in  case  of  conviction  by  verdict  or 
confession,  are  excluded  in  case'  of  standing 
mute. 
•  Kely,  56.         t  S.  P.  C,  Lib.  5,.  o.  OO. 


to  bis  clergy  would  be  a  supersede  as  to  all  in* 
dictments  of  oflenccs  within  clefgjTrnot  of  tbosf 
without,  by  that  statute :  For  by  the  common 
law,  be  that  was  admitted  to  his  clergy  was  dis* 
charged  from  answering  any  other  onence ;  for 
by  indictment  of  that  law  be  was  taken  out  of 
the  -power  of  the  secular  judge,  and  put  into  the 
banas  of  the  ordinary,  whose  prisoner  he  was 
all  bis  life  after. 

It  was  resolved,  finom  the  lord  Dacres's  Case, 
That  the  Lord  Steward,  after  Verdict  given, 
might  take  time  to  advise  upon  it,  for  any  point 
of  Ifliw ;  that  his  office  continued  to  him  till  bis 
Judgment  and  llesolotion ;  and  it  was  but  a 
commission  pro  hac  vice  notwithstanding. 

The  Abhaignmekt. 

The  lord  Coventry,  Lord  Keeper  of  the  Great 
Seal  of  England,  was  appointed  Lord  High 
Steward  for  that  day ;  who,  having  orders  for 
the  said  Trial  from  his  majesty,  gave  directions 
for  the  same. 

The  lords  the  peers  took  their  nlaces  about  8 
of  the  dock  in  tiie  morning,  and  were  seated 
on  benches  on  each  side  of  a  large  table,  co- 
vered with  green  cloth ;  and  below  them  were 
the  Judges  placed,  and  the  king's  learned  coun- 
sel, and  the  officers  of  the  court.  And  having 
disposed  of  themselves  in  their  several  places, 
the  Lord  Steward  aliout  9  of  the  clock  entered 
the  liall  uncovered,  with  seven  maces  carried 
before  him  by  seven  Serjeants  at  Arms,  and  wa» 
attended  upon  hj  sir  John  Burroughs,  garter 
principal  king  at  arms,  and  Mr.  James  Max* 
well,  u&her  of  the  black  rod. 

Afler  tho  Lord  Steward  had  saluted  all  the 
lords  the  peers,  (wlio  saluted  him  a^in)  he  pre* 
scntly  ascended  the  state  ;  and  being  seated  in 
the  chair,  he  was  presented  with  his  miyesty*s 
Commission  bj  one  of  the  masters  of  the  Chan* 
cenr,  which  bore  date  the  13th  of  April,  1631. 

After.be  had  received  the  said  Commission* 
he  commanded  an  O  Yes  to  be  made,  by  one 
of  the  Serjeants  at  Arms,  for  a  general  silence ; 
and  then  deUvered  the  said  Commission  to  sir 
Thomas  Fenshaw,  Clerk  of  the  Crown,  to  be 
openly  read.  Which  being  done,  Mr.  Maxwell 
kneeled  down  and  presented  his  lordship  with 
a  white  staff  verge  of  state,  which  he  ^ve  to 
one  of  the  Seljeants  at  Anns,  who  held  the 
same  up  by  the  cloth  of  state  on  the  right  band 
thereof.  And  after  the  Commission  was  read, 
and  the  staff  received  as  aforesaid,  his  grace 
cnmrnanded  a  sq|emn  O  Y*es  to  be  made ;  and 
then  gave  leave  to  all  the  lords,  the  peers,  and 
the  judges,  and  to  all  privy  coonsellors  there 
present,  to  be  coverea;  and  command  was 
given^-that  none  under  that  decree  should  keep 


▼ii.  1.  Lord  We8ton,LordHighTreasurerof£ng. 
land;  9.  Eari  of  Manolie8ter,Li>rd  Privy  Seal;  3. 
Earl  of  Arundel  and  Surrey,  Earl  Marshal ;  4. 
Earl  of  Pembroke  and  Mootgomery,Lord  Cham* 
berlain;  5.  EariofKent;6.  Eari  of  Worcester; 
7.  Eari  of  Bedford;  &  Eariof  EsaeK;  ft.  Eari 
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AfDonet;  10.  Eailof  Solitbiiry;.!!.  Earl  of 
Leicester;  19.  £«rl  of  Warwick ;  .IS.  Karl  of 
Cariirie;  14.  Earl  of  Holland;  IS.  Earl  of 
Berks;  16.  Earl  of  Denbigh;  17.  Viscuont 
WimUeton;  18.  ViscCoowaT;  19.  Vise. Dor- 
choier;  20.  Vise.  Wentwoitfa;  91.  Lord  Per- 
cy; 99.  Lord  Stjai^e;  S3.  Lord  Clifford;  S4. 
Lord  Petre;  35.  Lord  North;  96.  Lord  Go- 
liiiK ;  97.  Lord  Howard. 

The  Jttdgea  present:  sir  Nicholas  Hyde, 
L.  C.  J.  of  the  KingVBeacb ;  sir  Thomas  tti- 
chardson,  L.  C.  J.  of  the  Commoo-Pleas;  sir 
Uunipbr^  Davenport,  L.  C.  B.  of  the  Exche- 
quer; Baron  Denham;  Judee  Jones;  Judge 
liutton;  Judge  Wfaitlocke;  Judge  Croke. 

The  King's  Counsel :  sir  Robert  Heath,  At- 
tomey-Geneml ;  sir  Richard  Shelton,  Solicitor- 
General;  sir- John  Finch,  oueen's  Atturuey- 
General ;  sir  ThonAs  Crew^  king's  Serjeant  a^ 
Law. 

Officers  of  the  Court:  sir  Thomas  Feoshaw, 
Clerk  of  the  Crown;  Mr.  Johy  Keeling,  his 
Deputy  or  Assistant. 

This  done,  the  Lord  Steward,  afler  a  solemn 
toreoogntzaoce,  commanded  the  Indictments  to 
be  certified '  and  brouj^ht  in ;  and  then,  by  a 
seijesint  at  arms,  the  lieutenant  of  tlie  Tower 
was  called  to  bring  forth  the  Prisoner,  (who  un- 
til that  time  was  kept  in  a  little  room  bv  thp 
Common-Pleas)  and  the  lieutenant  brought  him 
to  the  bar,  with  divers  of  the  puard  attending 
on  liim,  where  he  had  a  place  in  manner  of  a 
pew»  lined  with  green,  in  which  be  stood ;  and 
the  lieutenant  had  another  of  the  same  form 
far  him  to  rest  in,  a<()oioing  to  it.  And  tihen 
he  liad  done  his  obeisance  to  the  Lurd-Hi^ 
Steward  and  the  peers,  (who  all  re-salatcd  him 
again)  the  Lord-High-Steward  spake  to  him  in 
the  manner  following : 

llie  Lord-High-Steward*s  Speech. 

My  lord  Aodley ;  the  king  hath  understood, 
both  by  report  and  the  yermct  of  divers  gen* 
tlemen  of  quality  in  your  own  country,  that  yim 
stand  impeached  of  sundry  cnmes  of  a  most 
high  and  heinous  nature ;  and  to  try  whether 
tliey  be  true  or. not,  and  that  justice  may  be 
done  accordiiif^Iy,  hu  majesty  bringi  you  this 
day  to  your  Trial,  doing  lierein  hke  the  mighty 
King  of  Kii^,  in  tlie  18th  of  Genesis,  ver.  90, 
91,  who  went  down  to  see  whether  their  sins 
were  so  grievous  as  the  cry  of  them :  '  Because 

*  the  cry  of  Sodom  and  Gomorrah  is  great,  and 

*  their  sins  be  grievous,  I  will  go  down  (saith 

*  the  T/itd)  and  see  whether  they  have  done  al- 

*  together  according  to  the  cry  of  it.*  And 
fciifgs  on  earth  can  have  no  better  pattern  to 
follow  than  the  King  of  Heaven ;  amf  therefore 
our  sovereign  loid  the  king,  God's  vicegerent 
here  on  earth,  hath  comnumded  that  yon  shall 
be  here  tried  this  day,  and  to  that  end,  hath  caus- 
ed tliese  peers  to  he  assembled :  and  the  desire  of 
hb  mo) .  is,that  your  trial  shall  be  as  eqnal  as  equi- 
ty and  justice  itself;  and  therefore  these  noble 
men  your  peers  (whose  hearts  are  as  foil  of  in- 
tegrity, justice,  and  truth,  as  their  veins  full  of 
noble  blood)  are  this  day  to  Uy  yoo.    Whare- 


fore»  if  yoo  ht  innocent,  speak  boldly  and  con- 
fidently, and  fear  not  to  justify  yourself;  and 
be  assured  that  those  that  accuse  you  (if  yon 
be  free  yourself)  shall  uot  Okcape  free.  But  if 
you  be  guilty  of  those  crimes,  I  advise  yoa  to 
give  honour  to  -God  and  the  kiniE,  and  confea 
your  fault ;  for  it  is  not  vain  confidence,  nor 
subtilty,  nor  stHndin^;  out  in  denial,  that  can 
hide  the  truth;  and  all  shifts  and  subtikies 
against  it  are  but  *  Concilia  adventus  Domi- 
'  num.'  Therefore,  if  truth  touch  you  at  the 
heart,  and  your  conscience,  wluch  is  a  thousand 
witnesses,  and  God's  grace,  which  is  greater 
than  botli,  stand  not  out  against  it:  And  if 
yon  do,  God  will  put  it  into  Uie  hearts  of  these 
noble  persons  to  find  it  out,  and  to  do  that 
which  IS  just. 

Tlie  Lord  Audley's  Answer. 

May  it  pieuse  your  grace;  I  have  been 
close  pris<mer  these  six  montns,  without  friends, 
without  counsel  or  advice :  I  am  ignorant  of 
the  advantages  and  disadvanuges  of  the  law, 
and  am  but  weak  of  speecii  at  the  l>est,  and 
therefore  I  desire  to  have  tlie  liberty  of  Imviiig 
Counsel  to  speak -for  me. 

The  Lord-Uigh-Stcward's  Reply. 

For  your  so  long  imprisomneot,  it  hath  been 
u>  you  a  special  fiivour;  for  you  have  had 
time  enough  to  bethink  yourself,  and  mora 
than  ever  any  man  had  that  hath  been  com- 
mitted tor  such  an  otfenoe,  and  more  favour 
than  ever  any  had  that  came  to  tliis  bar ;  and 
yon  shall  demand  nothing,  which  the  law  can 
allow,  but  yon  sludl  have  ir.  But  for  your  d^ 
maud,  I  most  move  it  to  the  lords  the  Judgev, 
end  they  shall  satisfy  yoa  in  it,  or  any  other 
thing  you  desire. 

Then  his  grace  desired  to  be  resolved  of  th« 
Judgaty  Whether  tl^is  demand  of  my  lord  Aim^ 
ky,  to  have  Counsel  to  plead  for  him,  might 
be  granted  or  not  ? 

tiie  Judges  auswere.1,  That,  in  cnminal 
cases,  cuunsel  is  not  to  be  admitted  for  nmttcr 
of  foct ;  but  for  matter  of  law  they  mav. 

Then  (he  Lord  Steward  proceeded  to  the 
Charge,  commanded  the  thrae  Indictmeata  to 
be  read  by  nr  Thomas  Fenshaw,  Clerk  of  tlie 
Crown ;  two  for  Sodomy  with  Lawrence  Fiti- 
Patrick,  his  footman ;  the  third  hr  a  Rape  cum- 
mitted  im  his  own  wife,  tlie  counteas  of  Castle* 
luiven :  viz. 

The  ThREK  laSDICTMEKTS. 

The  following  are  Copies  of  the  said  Indict* 
ments :  viz.  « 

1.  Res  vennt  Daminnm  Audley,  for  a  R&pe* 
7  Car.  I. 

*  WiltSy  ss.  Juratoret  pro  domino  race  super 
<  sacramentnm  situro  present',  quod  Martinua 
«  dovinus  Audley,  nuper  de  Fooatell  Gifibrd 

*  in  comitatu  Wilts,  et  iEgidius  Broadway  da 

*  Fountell  Gifiord  predict' in  comitaiupradicto 

*  genemansy  tiiwreni  I>ei  pra  oculis  auia  non 
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'  habentes,  sed  instigntiooe  diabdlica  moti  At 
'  seductiy  vicesimo  die  Junii,  Mino  regni  domi- 

*  m  nostri  Curoli,  Dei  gititift  Aiigli«»  Scotm, 

*  Fraacia, .  et  Hibernie  regis,  iidei  defensom, 
'  sextf),  npad  Fouotell  Gifford  praedict'  et  in  et 
'  super  Aniuun  dominam  Audley,  otorem  prle> 
'  fnti  doinioi  Martini  Audley,  in  p^ce  Dei  et 

*  dicti  doniiin  regis  ibidem  existent'  insolt'  fe- 
'  cerunt.      £t  praedictus   £gidiu5    Broadway 

*  p/sdiciam  Annam  dominam  Andley,  vi  et 
'  anob,   contra   volnntarem  ipsius  Annas  ad 

*  tunc  et  ibidem  violenter  et  felonice  rapuit,  ac 
'  ipsam  Annam  ad  tunc  et  ibidem  contra  vo- 

*  lontatein  suam  violenter  et  felonice  cariialitet 

*  cogiiuvify  contra  pacero  doratni  regis  nuac, 

*  coron',  et  diguitat'  suas,  et  contra  fonnam 

*  sti)tuti  in  hujusmodi  casu  edit'  et  provis'. 

'  £t  ultra,  juratores  prsdicti  dicuut  super 
'  sacrament um  saum  praedict',  quod  prsdictus 

*  Martinos  dominus  Andley  pnedicto  vicesimo 

*  die  Juniis  ann'  sexto  supradicto  ;  apud  Foun- 

*  tell  Gifford  praedictam,  in  comitatu  predicto, 
'  felonice  fuit  praesens,  auxilians,  etconfortans, 

*  abettonsy  procurans,  adjuvans,  et  manutenens 

*  predictum  .£gidiuin  Br.  ad  feioniain  praedic- 

*  tarn,  in  forma  prxdicta  felonice  faciend'  et 

*  perpetrand'y  contra  pacem  dicti  domini  regis 

*  nunc,  coronam  et  dignitatem  suas,  ac  contra 
^  formam  statuti  pcaedicti/ 

2.  Rex  versus  Dominum  Audley,  for  Sodomy, 
7  Car.  1. 


'  Wilts,  AS.    Juratores  pro  domino  rege  sn- 
'  per  sRcramentum  suum  present',  quod  Mar- 

*  tinusdominns  Audley,  nuper  de  Fountell  Gif- 
'  ford  in  comitatu  Wilts*,  Deum  pne  oculis  non 
'  hnbeus,  nee  rtatune  ordihem  respiciens,  sed 
f  instigaiione  diaboliea  motus  et  seductus,  pri> 
'  mo  die  Junii,  an'  regni  domini .  nostri  Caroli, 

*  &c.  sexto,  apud  Foun tell  Gifford  praedict*  in 
•*  dicto  confitntu  Wilts,  iii  domo  mansionali 
'  ejusdem  Martini  domini  Audley,  ibidem  vi  et 

*  armis  in  quendam  Florence  Fitz-patrick,  yeo- 
'  man,  insult'  fecit,  et  cum  eodem  Florence  F 
^  ad  tunc  et  ibidem  nequit',  diabolice,  felonice, 
'  et  contra  naturam  rem  veneream  habuit,  ip- 
'  sumque  F.  ad  tone  et  ibidem  carnaliter  cog- 

*  novtt,  peccatumqoe  illud  sodomiticom  detes- 
'  tabile  et  abominandum,  Anglic^  vocat'  bug- 
'  gery  (inter  Cbristiatios  non  nominandum)  «1 
'  tunc  et  ibidem  cum  eodem  Florence  F.  nequit 
'  diabolice,  felonice,  et  contra  naturam  com- 
'  misit  et  perpetravit  in  magnam  Dei  omnipo- 
<  tentis  displicentiam,  ac  totius  humani  generis 
'  dedecus,  ac  contra  pacem  dicti  dom'  reg' 
'  nunc,  coronam  et  d'gnitat'  suas,  et  contra  for- 

*  roam  statuti  in  bujnsmodi  casu- edit*  et  provis'. 

S.  Rex  veriui  Domtnuni  Audley,  for  Sodomy, 
7  Car,  1. 

'  Wilts,  ss.     Juratores  pro  domino  rege  su- 

*  per  sacRunentnm  suooi  pnesenc',  quod  Mar- 

*  tinus   dominus  Audley,  nuper  de  Founteil 

*  Gifford  ill  comitatu  Wilts',  Deum  prae  oculis 

*  non  babens,  nee  naturae  ordinem  respiciens, 

*  sed  inttigatione  diaboliea  motus  et  seductus, 

*  phmo  die  Junii,.  an*  regni  dotnioi  ooitri  Ctf- 


'  roli,  &c.  »0sto,  apnd  FountellGIRbrd^rftdict' 

*  in  dicto  comitato  Wilts,  in  domo  tnsnsionali 
'  ejasdem  Martini  domitii  Audley,  ibidem  vi  tft 
'  arrais  in  quendam  Florence  Fitt-pAtriek,  yeo- 
'  man,  insult'  fecit,  et  cum  eodem  Florence  F. 

<  ad  tunc  et  ibidem  nequit',  diabolice,  felonice, 

<  et  contra  naturam  lem  veneream  haboit,  ip- 

*  sumque  F.  ad  tunc  et  ibidem  caraaliter  cog* 
'  novit,  peccatumque  iiiud  sodomiticum  dete*- 
'  talMle  et  abominandaro,  Aogbcfe  vocat'  bug* 

<  gery  (inter  Christianos  non  nominandum)  Mi 
'  tunc  et  ibidem  cum  eodem  Florence  F.  ne- 
'  quit'  diabolice,  felonice,  et  contra  naturam 
'  commisit  et  perpetravit  in  maf^nam  Dei  omxa- 

*  potentts  displicehtiam,  ac  totius  buraani  ge- 
'  neris  dedecus,  ac  contra  pacem  dicti  dom' 
'  reg*  nunc,  coronam  et  dignitat'  suas,  et  contra 
'  fonnam  statati  in  hujusmodi  casu  edit'  et  pro- 
« vis'.'  * 

Then  being  asked,  whether  he  was  Gntltj 
of  them,  or  Not  Guilty?  He  answered,  Not 
Guilty.  Then  he  was  asked  how  he  would  be 
tried  r  The  earl  said,  By  God  and  my  Peers. 
Whereupon  the  peers  put  off  their  hats;  and 
thereupon  the  issue  was  joined. 

The  Lord  High  Steward's  Speech  to  the  Lords. 

My  Lords ;  The  prisoner  stands  indicted  ftir 
a  Rape  by  one  Indictment,  and  of  Sodomy** 
by  two;  and  he  hath  pleaded  Not  Guilty  to 
them  all :  it  is  my  duty  to  charge  you  with  the 
Trial  of  it,  and  you  are  to  judge  of  it.  The  of- 
fsnces  wherewith  he  stands  clKirged,  are  to  be 
proved  by  Evidence ;  and  the  crimes  that  conie 
this  day  before  us,  may  in  some  breed  detesta* 
tion,  and  the  person  oY  his  lordship  in  others 
may  breed  compassion ;  I  desire  your  lordshipis 
to  set  these  two  aside,  and  let  your  reason  sway 
your  judgment,  'and  let  that  rule  yoar  affec- 
tions, and  your  hearts  your  heads;  for  neither 
of  these  ought  to  .be  put  into  the  balance,  for 
a  grain  on  either  side  may  sway  the  scale.  You 
are  to  give  attentive  hearings  and  then  to  weigh 
equally,  that  the  scale  may  lean  the  right  way. 
Tlie  Judges  will  assist  you  in  the  points  of  hiw, 
which  if  yon  doubt  of  you  ara  to  expound  it 
to  me,  and  I  to  them.  And  this  you  are  to  do 
without  corporal  oath;  for  the  lawconceiveth 
you  of  such  integrity,  that  you  will  do  that 
for  justice,  which  others  do  upon  their  oatbs; 
and  therefore  admits  of  no  challenge :  and  God 
direct  you  to  do  as  you  ought.  ' 

Then  Sir  Tho.  Crew  gave  the  first  Charge.; 
and  after  hiiu  Mr.  Attorney  said  as  folio weth  : 

My  Lord  Steward  ;  May  it  please  your  grace, 
there  are  three  Indictments  against  Mervin 
lord  Audley;  the  first  for  a  Rr»pe,  tlie  other 
two  for  Sodomy.  The  person  is  honourable; 
the  crimes  of  which  he  is  indicted  dishonour- 
able ;  which  if  it  fall  out  to  be  true,  which  is 
to  be  left  to  trial,  1  dare  be  bold  to  say,  never 

♦  See  in  Coke's  Knt.  352.  a  precedent  of 
this  kind  in  Stailbrd  s  Case,  which  in  Co.  8  In«t. 
49,  is  sai44o  fa^e  been  dfawa  by  great  advice. 
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poet  iftr«iited,  not  htstomn  "writ  of  any  dc«d  so 
foul.  And  altliough  Suetonius  hath*  conously 
set  out  the  vices  pif  sotne'of  the  emperofe  'nho 
had  absolute  power,  ^^hich  might  ronke  them 
fearless  of  all  manner  of  punisliment,  und  be* 
sides  were  heathens,  and  knew  not  God ;  yet 
none  of  those  came  neur  this  lord*s  crimes. 
The  one  is  a  crime,  that,  I  may  speak  it  to  the 
honour  of  oarfmtion,  is  of  sudi  ranty,that  we 
seldom  or  never  knew  of  the  like ;  but  they  are 
all  of  stich  a  pestilential  ttatare,  that,  if  they 
'be  not  punished,  they  will  draw  from  Heaven 
a  heavy  Judgment  upon  this  kingdom. 

Whereupon  (Mr.  Attorney  digressiug  from 
the  mai(er)  the  lord  Audley  would  have  inter- 
rupted him,  and  required  to  hold  him  to  the 
points  in  the  Indictment^ .  But  the  Lord  High 
S)tewnrd  dcsiied  his  lordsl)ip  to  be  patient,  and 
assured  him  )mi  should  be  heard  in  fit  time  at 
full.  Whereupon  Mr.  Attorney  proceeded  again 
lA  his  Charge  as  followeth ; 

May  it  please  your  Grncc;  I  can  speak  it 
with  joy  and  comfort,  during  all  my  time  of  ser- 
vice, both  in  his  m-^jesty's  father's  time,  and 
since  he  came  to  the  crown,  I  had  never  the 
like  occasion  to  speak  in  this  place  against  a 
pterof  the  realm  before  now;  and  God  knows 
1  do  H  now  trith  sorrow,  and  I  hope  I  shall 
n€v*r  have  tlie  like  occasion  to  do  so  much 
a^aia.  Btit  his  majesty',  who  is  the  pattern  of 
virtue,  nut  only  as  king,  but  in  his  person  also ; 
in  whom  it  is  hard  to  judge  whether  he  most 
-excels  in  justice  or  mercy,  hot  I  rather  think 
in  mercy,  ^tvould  have  my  lord  Audley  the  pri- 
soner at  the  bar,  heard  with  as  much  fevoiir 
as  such  a  crime  can  admit ;  and  when  be  first 
heard  nt  it,  he  gave  strict  command,  that  the 
truth  should  be  searched  out,  that  his  throne 
and  people  might  be  cleared  fit^m  so  hear y  and 
heinous  sins ;  and  thereupon  he  was  indicted 
in  his  own  country,  according  to  the  law,  and 
by  gentlemen  of  worth  and  quality.  The  Bill 
was  fonnd ;  and  now  he  is  personally  hrond« 
to  the  bar  to  he  tried  by  these  his  honourable 
peers,  such  of  whose  wisdom  and  sincerity  there 
can  be  no  question,  but  that  he  shall  have  just 
and  honourable  trial.  And  first,  I  shall  begin 
with  thf  Indictment  of  Uape.  Bracton.  tells  us 
of  king  Athrlstaue's  Law  Itelbrc  the  Conquest : 

*  If  the  party  were  of  no  chaste  life,  but  a 

*  whore,  yet  there  may  be  a  ravlshmeot ;  b»it  it 

*  is  a  good  pleii  to  say  «he  was  his  concubine.' 

'  In  an  Indictment  of  llape,  there  is  no  time 
of  prosT'cution  ncct**inry;  for  *  nullum  tempus 

*  occurrit  regi :'  but  in  case  of  an  Appeal  of 
Rape,  if  the  woman  did  not  prosecute  in  con- 
venient time,  it  will  bar  her.  If  a  man  take 
awny  a  maid  by  force,  and  ravish  her,  and  after* 
wards  she  give  her  consent  and  marry  him,  yet 
it  is  a  Rape. 

For  the  crimen  sodomiticufH,  our  law  bad  no 
knowledge  of  it  till  the  S5th  of  Henry  8,  h^ 
which  statute  it  was  made  Felony:  aud  in  this 
there  is  no  more  question,  hut  only,  whether  it 
ht  crimen  todomitiftim  iinf  penef rofime  ;  and 
the  law  of  15  Eliz.  sets  it  down  in  geoef^word* » 


and  where  the  law  doth  not  distinguish,  neither 
must  we.  And  I  know  you  will  be  cautious 
Low  you  will  eive  the  least  mitigation  to  so 
abominable  a  sm,  which  brought  such  plagues 
after  it,  as  «e  may  see  in  Gen.  xvii.  Lcvit.  xviii. 
Judg.  xix.  Rom.  i.  But,  my  lord,  it  seemed 
to  me  straoi;e  ut  the  first,  how  a  nobleman  of 
his  quality  should  fall  to  such  abomiilable  sins; 
but  when  1  found  he  hath  given  himself  over  to 
lusr,  and  that  '  Nemo  repenib  fit  pessimus/ 
and  it  once  men  habit  themselves  in  ill,  it  is 
no  marvel  if  (hey  fall  into  any  sins,  and  that  he 
was  constant  to  no  religion,  but  in  the  morning 
he  would  be.  a  Papist  and  go  to  mass,  and  in 
the  afternoon  a  Protestant  and  go  to  a  sermon. 
When  I  had  considered  these  things,  I  easily 
conceired,  and  shall  be  bold  to  give  your  grace 
a  reason  why  he  became  so  ill.  He  believed 
not  God,  he  had  not  the  fear  of  God  before 
his  eyes ;  he  left  God,  and  God  lefl  him  to  his 
own  wickedness  :  and  what  may  not  a  man  rua 
into?  What  sin  so  foul,  what  thino;  so  odious, 
which  he  dares  not  adventure?  But  I  find  in 
him  tilings  beyond  all  imagination :  for  I  find' 
his  ill  imagination  and  intentions  bent  to  have 
ever  his  wife  naught  with  the^wickedcst  man  that 
I  heard  of  before :  for  who  would  not  have  his 
wife  virtuous  and  good,  how  bad  soever  him- 
bcif  be?  And  I  find  him  bawd  to  his  own  wife. 
If  she  loved  him,  she  roust  love  Skipwith,  whom 
he  honoured  above  all,  and  not  any  honest  love, 
.hut  iu  a  dishonest  love;  and  he  gives  his  reason 
by  Scripture,  *  She  was  now  made  subject  to 
*  nim  ;*  and  therefore  if  she  did  ill  at  his  com- 
mand, it  was  not  her  fault  but  his,  and  he  would 
answer  it.  His  irregular  bounty  toward  Skip- 
with was  also  remarkable.  He  lets  this  Skip- 
with, whom  he  calls  his  favourite,  spend  of  his 
purse  500/.  per  annum;  and  if  his  wife  or 
daughter  would  have  any  thine,  though  never 
so  necessary,  they  must  lie  witn  Skipwitb,  and 
have  it  from  him,  and  not  otherwise;  also  tell- 
ing Skipwith  and  his  daughter-in-law,  he  had 
rather  have  a  child  by  him  than  any  other. 
But  for  these  things,  I  had  rather  they  should 
come  of  the  Witnei^ses  mouths  than  from  me: 
and  thereupon  desired  that  tlie  Proofs  might 
be  rcad^ 

The  Depo^ition  of  Walt«ii  Btco.  ' 

Walter  liigg  deposed,  Tfia^  Amptil  was  a 
page  10  sir  II.  Smith,  and  had  no  more  means 
wht*n  he  c:ime  to  my  lord  Audley,  but  the  mare 
he  rode  on.  He  entertained  him  as  his  page  8 
years,  and  aflerwards  let  him  keep  horses  in 
my  lord's  eround!<,  by  which  1  think  he  enrich* 
ed  himse]t2,000/.  but  he  never  sat  at  table  with 
my  lord  till  he  had  married  his  daughter,  and 
then  he  gave  him  to  the  value  of  7,000/. — Thu 
Skipwith  was  sont  from  Ireland  to  be  my  lady's 
page ;  aad  that  Ins  father  and  mother  were 
very  poor  folks  there.  He  spent  of  my  lord's 
fHirse  per  annum  500/.  and  he  gave  him  at  one 
time  1,000/.  and  hath  made  divers  deeds  of 
iMid  onCD  him. — My  lo«d  was  first  a  Protee- 
unt ;  but  after,  by  tioying  of  Founthill|  he 
t«r*ed  his  f eligien. 
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Lord  AuDLEY*8  EiamtnatioD. 

That  Heory  Skipwitb  bad  no  means  when  be 
came  to  him,  and  that  he  bad  ^iven  him  1,000/. 
and  that  Skipwith  lay  with  him  when  be  was 
striiitened  in  rooms ;  and  that  he  gave  a  fann  of 
700/.  per  annum  to  Amptil  that  married  bis 
daughter,  and  at  other  tunes  to  the  value  of 
7,000/.  and  that  there  was  one  Bbuidina  in  his 
bouse  14  days,  and  bestowed  an  ill  disease  there, 
and  therefore  be  sent  her  away. 

The  lord  Audle/s  £xamination«taken  before 
the  Lord-Keeper,  Lord-Treasurer,  Lord-Mar- 
shal, and  others;  which  being  shewed  to  him, 
subscribed  with  his  own  hand,  he  would  not 
acknowledge,  but  excused  it,  saying  his  eyes 
were  had;  but  being  perfectly  read,  be  ac- 
knowledeed  it. 
My  Lord-Steward's  Advice  to  my  lord  Audley. 

Mt  lord ;  I  would  advise  you  not  to  deny 
the  things  which  are  clearly  proved ;  for  then 
the  lords  will  give  less  credit  to  the  rest  you  say. 

The  Countess  of  Castlebavem's  Examination, 

That  shortly  after  the  earl  married  her,  viz. 
the  first  or  second  night,  Amptil  came  to  the 
bed's  side,  while  she  and  her  husband  were  in 
bed,  and  the  lord  Audley  spake  bisciviously  to 
her,  and  told  her,  *  That  now  her  body  was 
*  his;  and  that  if  she  loved  him  she  must  love 
'  Amptil ;  and  that  if  she  lay  with  any  other 
'  man  with  his  consent,  it  was  not  her  fault  but 
'  his;  and  that  if  it  was  his. will  to  have  it  so, 
'  she  must  ob^,  and  do  it.*— That  be  attempted 
to  draw  her  to  He  with  his  servant  Skipwith ; 
and  that  Skipwith  made  him  believe  he  did  it, 
but  did  it  not. — ^That  be  would  make  Skipwith 
come  naked  into  his  chamber,  and  delighted  in 
calling  up  his  servants  to  shew  their  privities ; 
and  would  make  her  look  on,  and  commended 
those  that  had  the  largest. — Tliat  one  night, 
being  a-bed  with  her  at  Founthill,  he  called 
for  his  man  Brodway,  and  commanded  him 
to  lie  at  his  bed's  feet ;  and  about  midnight 
(she  being  asleep)  called  him  to  li^ht  a  pipe  of 
tobacco.  Brodway  rose  in  bis  shirt,  ana  my 
lord  pulled  him  into  bed  to  him  and  her,  and 
made  him  lie  next  to  her ;  and  Brodway  lay 
with  her,  and  knew  her  carnally,  wbibt  she 
made  resistance^  and  the  lord  lield  both  her 
hands  and  one  of  her  leg^  the  while  :  and 
that  as  soon  as  she  was  finee,  she  would 
have  killed  herself  with  a  knife,  but  that 
Brodway  forcibly  took  the  knife  from  her  and 
broke  it ;  and  before  that  act  of  Brodway, 
she  had  never  done  it. — ^That  be  delighted  to 
see  the  act  done ;  and  made  Amptil  to  come 
into  bed  with  them,  and  lie  with  ner  whilst  be 
might  see  it:  and  she  cried  out  to  have  saved 
herself. 

Then  Lawrence  Fita-Paitekk  was  prodnced : 
but  before  bis  ExaminatioB  was  read,  the  earl 
desired  that  neither  be,  nor  any  other,  might  be 
allowed  Witnesses  against  brai,  iinul  he  had 
taken  the  oath  of  sllegiance.  This  wa*  re- 
lerred  to  the  lords  the  Jnd^ 

The  Judgn  rcsolro  against  him»  tbnt  tb^- 


migbt  be  Witnenes,  nnlc»  thej  wen  ooavkted 
recusants. 

The  Examination  of  FiTz-PATaicx  was  then 

read,  the  truth  of  which  he  then  again  con* 

firmed  upon  Oath. 

That  the  earl  had  committed  Sodomy  twicn 

upon  his  penon ;  that  Henry  Skipwith  was  the 

special  fiivourite  of  my  lord  Audley,  and  that 

be  usually   lav  with  him :  and  that  Skipwitb 

said,  that  the  lord  Audley  made  him  lie  with 

his  own  lady ;  and  that  he  saw  Skipwith  in  his 

sight  do  it,  my  lord  being  i>resent :  and  that  he 

lav  with  Blandina  in  his  sight,  and  four  more 

ot  the  servants,  and  afterwfuds  tlie  eail  himself 

lay  with  her  in  their  sights. 

Then  Skipwith  was  produced  and  sworn,  and 
his  Examination  read,  which  he  a^n  con- 
firmed upon  oath,  and  deposeth,  viz. 

That  the  earl  often  solicited  him  to  lie  with 
the  young  lady,  and  persuaded  tier  to  love 
him;  and  to  dnw  bet  thereunto,  be  uiged 
that  his  son  loved  Iter  not ;  and  that  in  the 
end  he  usually  lay  with  tlic  young  lady,  and 
that  there  was  love  between  them  both  before 
and  after ;  and  that  my  lord  said,  he  would 
ratlier  have  a  boT  of  his  begetting  than  any 
other;  and  that  she  was  but  twelve  years  of 
age  when  he  first  lay  with  her,  and  that  he 
could  not  enter  her  body  without  art ;  and 
that  the  lord  Audlev  fetched  oil  to  open  her 
body,  hot  she  cried  out,  and  he  could  not 
enter;  and  then  the  carl  ap{>ointed  oil  the 
second  time ;  and  then  Skipwith  entered  her 
body,  and  he  knew  her  carnally ;  and  that 
my  lord  made  him  lie  with  his  own  lady,  hot 
he  knew  her  not,  but  told  his  lord  lie  did.— 
That  he  spent  500/.  per  ann.  of  the  lord's 
purse,  and,  for  the  most  part,  he  lay  with  the 
said  earl.  That,  the  earl  gave  htm  his  house 
at  Salisbury,  and  a  manor  of  600/.— That 
Blandina  lay  in  the  earl's  house  half  a  year^ 
and  was  a  common  wbore. 

Fitz-Patricx's  second  Examination. 

That  the  lord  AucHey  made  him  lie  with  him 
at  Founthill  and  at  Sulisbury,  and  once  in  the  ' 
bed,  and  emitted  between  hu  thighs,  but  did 
not  penetrate  his  bodv ;  and  that  he  heard  be 
did  so  with  others.— That  Skipwith  by  with  the 
young  lady  often,  and  ordinarily;  and  that  the 
earl  knew  it,  and  encouraged  him  in  it,  and 
wished  to  bive  a  boy  by  him  and  the  young 
lady. — That  Blandina  lived  haif  a  year  in  mj 
lord's  house,  and  was  a  common  whore. 

Edmund  Scot's  Examination. 

He  deposeth,That  Skipwith  freouently  knew 
the  young  lady,  and  that  thecari  knew  it,  and 
enoooraged  luna  therein. 

Fut's  Exanu'nation. 

That  Henry  Skipwith  and  the  young  lady  ky 
ofken  together,  and  the  earl  in  company  ;  and 
that  then  the  earl  protested,  that  he  would  fain 
have  a  boy  of  his  begetting. 
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*  Lord  cloth  visit  this   Innd   for  the  iaiqiiity 

*  thereof.'  And  then  concludes  ;  I'hnt  God 
majr  remove  and  take  away  from  u-s  his  plagues^ 
let  this  wicked  man  (saith  he)  be  takea  away 
from  among^it  us. 

Then  the  Earl  (afier  the  Lord  Stewanl  had 
told  him  he  should  be  heard  in  his  own  De- 
fence, with  as  much  patience  as  whs  admitted 
in  his  Charge)  en  tend  into  tits  own  Defence. 
But  the  Loni  Steward  advised  him  to  speak  per- 
tinently ;  whereupon  he  alledged,ihat  he  was  a 
weak  man,  and  of  ill  memory,  and  therefore 
desired  that  he  might  not  be  interrupted. 

2.  Then  he  began  his  defence  with  excep- 
tions against  his  wife,  urging,  that  she  was 
oaoght  and  dishonest  with  Brodway,  by  her  owii 
confession. 

Whereupon  my  Lord  Steward  answered^ 
That  this  made  against  his  lordship  ;  therefore 
be  ought  not  to  alledge  for  his  Defence  that 
fact,  as  an  imputation  to  his  wife,  which  be 
forced  her  onto  by  compuUioo  and  violence. 

2.  Then  he  objected  against  the  Incompe- 
tency of  the  Witnesses,  as  the  one  his  wife,  the 
other  his  servants ;  and  thev  drawn  to  this  by 
his  son's  practice,  who  sought  his  life :  and  de- 
sired to  know,  if  there  were  not  a  statute  against 
the  Incompetency  of  Witnesses  f 

Tlie  Judges  resolved  him,  that  there  was 
none  touching  Witnesses;  but  in  cases  of  liigli- 
Treason,  there  w  as  a  statute  coucerniug  Ac- 
cusers. 

3.  Then  he  desired  to  be  resolved,  whether, 
because  Brodway  doth  not  depose  any  Pene- 
tration, but  only  that  he  emitted  upon  her 
belly  while  the  earl  held  her,  that  should  be 
judged  Felony  as  for  a  Rape  ? 

The  Judges  resolved  it  to  be  a  Rape,  and  so 
consequentW  to  be  Felony. 

4.  .Then  he  desired  co  be  resolved,  whether 
his  wife  is  to  be  allowed  a  competent  Witness 
against  him,  or  not? 

The  Judges  resolve,  That  in  civil  cases  the 
Wife  may  nut ;  but  in  a  criminal  cause  of  this 
nature,  where  the  wife  is  the  party  grieved, 
and  on  whom  the  crime  is  committed,  she  is  to 
be  admitted  a  witness  agninbt  her  husband. 

Then  the  Jjord  High-Steward  desired  the 
lords  the  Judges  to  resolve  the  questions  which 
Mr.  Attorney  in  his  Charge  submitted  and  re- 
ferred to  their  judgments. 


Then  was  reed  the  yonn^  lady  Ati>LLT*s  Exa- 
mfnation. 

That  she  was  manied  to  her  husband  by  a 
Romish  priest  in  the  mominir,  and  at  night  by 
a  prebend  at  Kilkenny;  that  she  was  first 
tempted  to  lie  with  Skipwith  by  the  earl's  al- 
lurements ;  and  that  she  had  no  means  but 
what  jhe  bad  from  Skipwith ;  but  she  would 
not  lie  with  Pawlet ;  he  solicited  her  also  to  lie 
with  one  Green. — ^Tbat  the  Bar!  himself  saw 
lier  and  Skipwith  lie  together  divers  times; 
and  nine  servants  of  the  liouse  had  also  seen  it. 

Wlien  the  Earl  solicited  lier  first,  he  said, 
that  upon  his  knowledge  her  husband  loved  her 
not ;  and  threatened,  that  he  wottid  torn  her 
out  of  doors,  if  she  did  not  lie  with  Skipwith ; 
and  that  if  she  did  not,  he  would  tell  her  hus- 
band she  did. — ^That  she  being  ? ery  young,  he 
used  oil  to  enter  her  body  first :  and  afterwards 
he  usoallf  lay  with  her,  and  it  was  with  the 
earl's  privity  and  consent* 

Bao]>WAY*s  Examination,  who  confesseth, 

That  be  lay  at  the  EarPs  bed's  feet,  and  one 
night  the  earl  called  to  him  for  tobacco;  and 
as  he  brought  it  in  his  shirt,  he  caught  hold  of 
him,  and  bid  him  coma  to  bed,  wbicb  he  re- 
fused ;  but  to  satisfy  my  lord,  at  last  he  con- 
sented, and  came  into  the  b«d  on  my  lord's 
side :  then  my  lord  turned  him  upon  his  wife, 
and  bid  him  lie  witliher,  which  he  did;  and 
thoearl  h^  one  of  lier  legs  and  both  her 
baiKls,  and  at  the  last  (notwithstanding  her 
resistance)  lay  with  her. — ^Tbcn  the  earl  used 
his  body  as  the  body  of  a  woman,  but  never 
pierced  it,  only  emitted  between  his  thighs. — 
Ue  hath  seen  Skipwith  lie  with  the  young 
lady  in  bed  together ;  and  when  he  had  got 
upon  her,  the  earl  stood  by  and  enooura^d 
hun  to  get  her  with  child :  and  that  he  luith 
made  him  the  said  Brodway  kiss  his  own  lady, 
aiid  often  solicited  him  to  live  with  lier,  telling 
him,  that  he  himself  should^  not  live  long,  and 
that  it  might  be  his  making';  and  that  he  liath 
said  the  like  to  Skipwith. 

The  Earl's  second  Examination. 

The  Earl  desired  to  be  pardoned  of  those 
things  whereof  he  roast  accuse  himself,  and 
said,  <  That  condemnation  should  not  come  out 

*  of  his  own  month.' 

These  Testimonies  beiug  read,  Mr,  Attorney 
pressed  things  very  earnestly,  and  in  excellent 
method  against  the  Earl,  and  said. 

My  lords ;  yon  have  seen  the  dtamess  of 
the  Proofs,  and  I  know  your  wisdoms  to  he  such, 
as  yon  wdi  know  in  so  dark  a  business  clearer 

E roofs  cannot  possibly  be  bad  ;  fur  let  a  man 
e  never  so  wicked,  or  never  so  impudent,  he 
will  not  call  Witnesses  to  see  his  wickedness : 
yet  you  sec  here  this  point  fiiUy  prored. 

Then  he  showed  how  bbth  the  laws  of  God 
and  man  were  against  Sodomy,  and  ci^  Levit. 
18,  towards  the  end,  •  That  by  these  Abomi* 

*  nations  the  land  is  defiled ;  vnd  tb^nforo  the 


1.  Whether  it  were  to  be  accounted  Buggery 
within  the  statute,  without  penetration  ?  TTic 
Judges  resolve,  tliat  it  was  ;  and  that  the  use 
of  the  body,  so  far  as  to  emit  thereupon,  makes 
it  so. 

8.  Whetlier,  it  being  proved  that-  the  purty 
ruvbhed  were  of  evil  fame,  and  of  an  unchaste 
life,  it  will  amount  to  a  Rape  ?  The  Judges 
resolve  it  to  be  a  Rape,  though  committed  on 
the  body  of  a  common  strumpet ;  for  it  is  the 
enforcing  against  the  will  which  makes  the 
Rape ;  and  a  common  whore  may  be  ravished 
against  her  will,  and  it  is  Felony  to  dp  it. 

S.  Whetlier  it  is  adjudged  a  Rape,  when  tho 
woman  complaineth  not  presently  7  And,  whe« 
thtr  tbm  b«  a  ooeemity  of  eocutation  withia  a 
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convenient  time,  as  withia  5d4  4ioiirf  ?  The' 
Judges  resolve,  That  inasmuch  as  slie  was 
forred  against  her  will,  and  then  shewed  her  | 
dislike,  we  was  not  limited  to  any  time  for  her 
complaint ;  and  that  in  an  Indictment^  tliere  , 
is  no  Umitatioo  uf  time,  but  in  an  Appeal  I 
ihere  is. 

4.  Whether  men  of  no  worth  shall  be  al- 
lowed su&cient  Prools  agaiiBt  a  baron,  or  not? 
The  Judges  resolve,  that  any  man  is  a  suAicient 
witness  in  case  of  Felony. 

Then  the  LrOrd  Steward  spake,  and  said; 
My  lord,  you  have  been  graciously  dealt  with 
ill  this  proceeding,  for  it  is  not  an  usual  tliiu); 
in  so  capital  and  heinous  causes  as  this,  to 
bring  the  party  and  witnesses  face  to  face  be- 
fore trial :  but,  my  lord,  you  have  long  before 
this  time  heard  their  Examinations,  and  ques- 
tioned and  opposed  them  face  to  face  ;  and  are 
thereby  tlie  better  enabled  to  make  yuur  Dc> 
fe^ce;  and  his  majesty  is  still  graciously  pleased 
to  continue  his  goodness  towards  you,  and  hath 
commanded  that  you  should  be  heard  at  full: 
if  therefore  you  have  any  thing  else  to  say  for 
yourself,  speak  it. 

Whereupon  the  Earl  answered,  (having  first 
made  a  solemn  Protestation  o(  his  Iniiocency, 
but  nevertheless  implored  the  mercy  of  God 
and  the  king)  '1  hat  he  had  nothing  more  lo 
say,  but  left  himself  to  God  and  his  peers,  and 
presented  to  iheir  consideration  three  Woes  : 

1.  Woe  to  that  man,  whose  Wife  should  be 
a  Witness  against  him  ! 

2.  Woe  to  that  man,  who^e  Son  should  per- 
secute him,  and  conspire  his  death  ! 

3.  Woe  to  that  man,  whose  Servant*  should 
be  allowed  Witnesses  to  take  away  his  life  ! 

And  he  willed  the  lord^  totake  this  into  their 
consideration;  for  it  might  he  some  uf  their 
cases,  or  the  case  of  any  gentleman  of  worth, 
that  keeps  a  footman  or  other,  whose  wife  is 
weary  of  her  husband,  or  his  son  arrived  to  full 
age,  that  would  draw  his  servants  to  conspire 
his  father's  death. 

He  said  further,  his  wife  had  been  nautiht  in 
his  absence,  and  had  had  a  child,  Which  he 
concealed  to  save  her  honour. 

That  his  son  was  now  become  21  years  old, 
and  he  himself  old  and  decayed;  and  the  one 
would  have  his  lands,  and  the  other  a  young 
husband:  and  therefore,  by  tlie  testimony  of 
them  and  their  servants  added  to  their  own, 
thev  had  plotted  and  conspired  his  deiitruction 
and  death. 

And  then  (being  thereunto  required  by  the 
Lord  Steward)  be  withdrew  himself  frona  the 
bar. 

Then  the  liord  Steward  (after  tolema  procla- 
aaation  of  silence)  addressed  hinsself  to  Uie 
ionis,  and  said  $  my  lords  the  peers,  your  lord* 
ihips  have  heard  the  Prools,  the  Prisoner's 
Detence,  all  his  Doubts  and  Questions  re- 
solved by  the  lords  the  Judges ;  and  tlierefore 
jFoor  loniships,  if  you  please,  may  witfadcaw 
younelves,  if  you  are  satisfied;  because  the 
rnMiuer  b  not  to  be  callQd  to  ih«  bw  again. 


until  your  lordships  are  agreed  upon  the  Ver« 
diet. 

Then  the  peers  withdrew  themselves;  and 
after  two  hoars  debate,  and  several  advie^  and 
conferences  with  the  Lord  Chief  Justice,  whom 
they  sent  tior,  and  consulted  with  four  several 
times ;  having  in  that  time  lUso  sent  the  earl  of 
Warwick,  and  viscount  of  Dorchester,  together 
with  I  he  Lord  Chief  Jo>tice,  to  consult  with 
the  Lord  «Steward,  at  tlie  last  they  returned  ta 
their  places :  and  then  the  Lord  Steward  asked 
tliem  one  by  one,  begioniug  at  the  lowest,  and 
so  ascending; 

1.  Whether  the  said  earl  of  Castlehaven  was 
Guilty  of  the  Rape  whereof  he  stood  indicted, 
or  not?  And  they  all  gave  him  Guilty.   ' 

2.  Whether  the  said  earl  of  Castlehaven  was 
Guilty  of  the  Sodomy  with  which  he  was  charged, 
or  not?  And  fifteen  of  the  lords  condemned 
him,  and  the  other  twelve  freed  him. 

The  Sbktence. 

When  the  Verdict  w*as  thus  given,  the  liea- 
lenant  of  the  Tower  was  again  commanded  to 
bring  the  prisoner  to  the  bar,  to  hear  his  Se«i- 
tence;  and  after  he  was  brought  in,  the  Lord 
Steward  said  unto  him  : 

Forasmuch  as  thou  Mervin  lord  Audley,  earl 
of  Castlehaven,  hast  been  indicted  for  divers 
Felonies,  by  three  several  Indictments ;  one 
for  a  Rape,  the  other  two  for  Sodomy ;  and 
hast  pleaded  Not  Guilty  to  them  all,  and  for 
thy  I'rial  thou  hast  put  thyself  upon  God  and 
thy  peers;  which  trial  thou  liast  had,  and  they 
found  thee  Guilty  of  them  all :  What  canst  thou 
say  for  thyself,  why  the  Sentence  of  Death 
should  not  be  pronounced  again >t  thee  ? 

Whereupon  he  answered,  He  could  say  no 
more,  but  referred  himself  to  God  and  the 
king  s  mercy. 

Ihen  the  Lord  Steward  said.  My  heart 
gneveCh  for  tliat  which  my  tongue  must  utter  ; 
but  justice  is  the  way  tn  cut  off  wickedness,  and 
therefore  hear  thy  Sentence. 

Tliou  must  go  from  hence  to  the  prison  from 
whence  thou  earnest,  and  from  thence  to  tiie 
place  of  execuJon,  there  to  be  hanged  by  the 
neck  till  tboii  be  dead,  and  the  Lord  have  mercy 
on  thy  souL 

The  Lord  Steward's  Exhortation. 

Oh  think  upon  your  offences  !  which  are  so 
heinous  and  so  horrible,  that  a  Christian  man 
ought  scarce  to  name  them,  and  such  as  the 
depraved  nature  of  man  (which  of  itself  carries 
a  man  to  all  sin)  abhorreth !  And  you  have  not 
only  offended  acainst  nature,  but  the  rage  of  a 
man's  jealousy  r  And,  althouuh  yoa  die  not  for 
that,  that  you  have  abused  your  own  daughter ! 
And  having  both  honour  and  Ibrtune  to  leave 
behind  you,  you  would  have  had  tlie  impious 
and  spurious  offspring  of  a  hariot  to  inherit ! 
Both  those  are  horrid  crimes.  But  my  lord,  it 
grieves  me  to  see  you  stand  out  against  the 
truth  so  apparent ;  and*  therefore  I  will  con* 
elude'  with  this  admdaitioa.  That  God  mi^*^ 
have  takeo  you. away  when  you  wece  blind 
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in  your  3ins,  and  therefore  hope  he  hath  re- 
served yuu  as  a  su^'ject  of  his  mercy :  and  as 
he  sends  you  to  see  this  day  of  shame,  that  yoa 
may  return  unto  him,  so  thereby  in  a  manner 
he  lovingly  draws  you  to  him :  therefore  spend 
the  remainder  of  your  time  in  tears  and  repent- 
ance; and  this  day's  work,  I  hope,  will  be  a 
correction  from  many  crimes  and  corruptions. 

Whereupon,  at  last,  the  Earl  descended  to  a 
low  Petition  to  the  lords,  and  very  hninhly  be- 
sought the«n  to  intercede  with  his  majesty,  that 
he  might  not  suddenly  cut  him  off,  but  give  him 
time  of  repentance.  And  ihen  Ite  desired  (heir 
lordships  pardons,  in  that  he  had  been  so  great 
ft  stain  to  honour  and  nobility. 

Then  a  Proclamation  being  made  by  a  Ser- 
jeant, declaring,  TJiat  the  lord  High-Stewnrd's 
pleasure  was,  Uiat  all  such  ns  had  attended  this 
day's  service  might  depart;  the  lieutenant  of 
the  Tower  carried  the  earl  away,  and  the  court 
broke  up. 

The  Execution. 

In  pursuance  of  the  Sentence,  a  wnrnnt  was 
issuea  (ot  his  ExecutioA  upon  Saturday  the  14th 
of  May  following ;  notice  whereof  was  grren 
him,  and  his  coffin  carried  into  the  Tower  about 
a  week  before,  that  he  might  the  better  pre- 
pare himself  for  death ;  The  dean  of  Paj^tl's, 
doctor  Winerfe,  (ailed  not  daily  to  visit  him, 
and  to  see  how  he  stood,  and  to  settle  him  in 
his  religion. 

Being  brought  to  the  scaffold,  attended  by 
the  dean  of  Paal's  and  Dr.  Wickham,  together 
Mrith  his  servants,  he  Saluted  the  noble  person- 
ages, and  whole  assembly,  shewing  to  tnern  all 
a  very  noble,  manly  and  cheerful  countenance, 
Buch  as  seemed  no  ways  daunted  with  the  fear 
of  death.  After  a  short  while  shewing  himself 
to  the  people,  he  addressed  himself  ro  prayer, 
the  deans  accompanyint*  him  in  that  exercise, 
but  somewhat  apart ;  which  being  not  long,  he 
«tood  upon  his  legs,  and  leaned  upon  the  two 
deans,  conferring  with  them.  Then  he  turned 
to  the  Lords,  and  spake  to  this  effect: 

^  I  acknowledge  with  thankfulness  the  great 
goodn»s  of  Almighty  God,  that  it  hath  pleased 
his  divine  majesty  to  bestow  on  nfte  many  en- 
4lowmeBts,  as  honour,  riches,  and  the  like, 
which  I  have  mis-spent;  having  been  a  vicious 
liver,  and  justly  deserved  death,  for  as  much, 
mod  in  that  the  least  sin  at  God*s  hands  justly 
deserveth  death,  and  no  less;  but  for  the  two 
heinous  crimes  with  which  I  am  branded,  con- 
demned, and  here  to  suffer  for,  I  do  here  deny 
them  upon  my  death,  freely  foi^ivtng  those  that 
have  accused  me,  and  have  been  the  occasion 
of  my  death,  even  as  freely  as  I  mvself  do  de- 
sire tor]|iveness  at  God's  bands,  which  I  hope 
to  obtaip  through  his  infinite  i^oodness  and 
liiercT;  and  somewhat  the  rather,  by  your 
Christian  prayers,  which  I  expect,  and  humbly 
beg  of  your  lordships  and  thn  whole  assembly. 
Kow  for  as  much  as  there  hath  been  speech 
and  rumour  of  my  unsettledness  in  my  Religion, 
I  have,  for  explanation  thereof,  not  only  made 
ConfeMion  of  wj  Faith  to  these  two  worthy 

VOL.  iir. 


doctors,  but  for  better  satisfaction  to  the  world 
in  that  point,  express  the  sume  in  writing  under 
my  hand  signed  ;  which  as  it  is  here  set  down, 
I  desire  may  be  publicly  read." 

The  Cunlession  of  his  Faith  then  was  read 
by  a  younw  g<*rKleman,  with  a  loud  \oice,  where- 
in he  professes  he  dies  in  the  faiih  of  the  church 
of  England. 

After  which  he  proceeded  :  **  I  acknowledge 
the  great  justice  and  mercy  of  the  king's  ma- 
jesty ;  his  justice  in  brin^mg  me  to  the  bar ; 
and  his  mercy  in  affording  me  such  a  noble 
and  gracious  Trial  there :  and  I  give  his  ma- 
jesty humble  and  hearty  thanks  for  assigning 
my  death  to  be  in  tliis  manner,  contrary  to  the 
Sentence  pronounced  against  me  at  my  nrraigo* 
ment.  But  there  is  a  greater  favour  than  tUi^, 
for  which  I  am  to  render  thanks  unto  his  sa* 
cred  majesty,  and  that  is,  the  long  time  I  havo 
had  to  repent  in ;  whereof  (praised  be  Almighty 
God)  I  can  speak  with  comfort,  I  have  made 
good  use,  and  am  now  fully  prepared  for  death, 
and  much  the  better,  by  tlie  good  help  and  in- 
struction of  these  two  worthy  men,  to  whom  I 
acknowledge  myself  bounden,  and  do  here,  be- 
fore you  all,  give  them  hearty  thanks  for  thrir 
great  pains  taken  in  coming  to  me,  praying  for' 
me,  and  preacliing  and  reading  to  me. — And  I 
desire  your  lordships  to  present  my  humble 
acknowledgment  to  his  majesty,  for  his  good- 
ness in  sending  them  to  me,  and  my  thanks  for 
the  same.— I  do  also  from  my  heart  desire  and 
beseech  Almighty  God  to  bless  die  king's  ma- 
jesty, the  queen,  and  the  young  prince,  toge- 
ther with  all  such  other  isbue  as  he  shall  here- 
after in  mercy  bestow  on  them,  and  the  whole 
state;  and  my  trust  and  desire  is,  there  may 
be  ever  one  of  their  line  to  sway  the  scepter  oif 
these  kingdoms  to  the  world's  end. — And  1  be- 
seech, and  do  heartily  pray  for  the  welfare  and 
happy  prosperity  of  the  king  and  queen  of  Bo^ 
hernia,  with  nil  their  princely  issue.  I  do  again 
desire  your  lordships  to  make  tender  of  my 
humble  acknowledgement  of  bis  mercy  and 
soodness.— And  now  lastly.  That  you  wdl  not 
bend  your  eyes  so  mucli  upon  me,  as  your 
hands  and*  hearts  to  heaven  m  prayers  for  me ; 
and  so  I  take  my  last  fareiveil  of  your  lordships 
and  the  world.' 

Then  he  went  agsin  to  his  private  prayers ; 
which  being  done,  he  prepared  himself  for 
deatli,  striving  to  shew  the  like  courage  and 
magnanimity  which  he  had  formerly  done,  outo 
tlie  last :  but  sight  of  tl»e  headsman  (whom  yet 
he  freely  forgave,  aud  took  him  by  the  hand, 
bidding  him  do  his  office  manfully)  togetlier 
with  the  apprehension  of  his  near  approaching  ' 
end,  made  him  sontewhut  to  change  ^  colour, 
and  shew  some  signs  of  trembling  passion ;  for 
his  hands  shook  a  little  in  undoing  his  hand- 
strings  ;  which  his  man  perceiving,  stept  to  him 
and  helpt  him,  as  also  off  with  his  doublet. 
Then  taking  leave  again  of  the  lords,  the  doc- 
tors, and  his  man,  saying  a  very  short  prayer 
by  himself,  he  pulled  down  his  handkerchief 
over  his  face,  and  laid  his  head  upon  the  block; 
which  was  taken  off  at  one  blow. 
2s 
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138.  The  Trial  of  Laavrexce  Fitz-Pa  trick  and  Giles  Broadway, 
two  Servants  of  the  before-mentioned  Lord  Audley,  Earl  of 
Castlehaven,  at  the  Kings-Bench,  for  a  Rape  and  Sodomy  ; 
7  Charles  I.  a.  d.  1631.     [Q  Rushw.  Coll.   102.] 

On  Monday  the  STth  of  June  1631,  the  mar- 
shal of  the  KitigV Bench  brought  Fitz- Patrick 
and  Brodivay  to  the  bar,  where  was  a  jury  of 
sulTici«nt  aiui  able  Wiltshire  men,  inipaunelled 
to  t:ii  upon  and  try  tliem. 

The  countess  of  Castlehaven  herself  was  in 
court,  to  give  Evidence  against  Brodway  ;  and 
she  came  in  upon  the  instant,  when  the  Lord 
Cliief  Justice  (sir  Nicholas  Hyde)  demanded  of 
her,  Whether  the  Evidence  she  bad  formerly 
given  at  her  lord's  Arraignment  was  true,  and 
the  full  matter  of  Charge  she  had  then  to  de- 
liver agsiinst  the  Prisoner?  Whereupon  she 
answered,  It  was. — My  lord  said :  Madam,  vou 
have  sworn  that  Brodway,  prisoner  at  the  bar, 
hath  lain  with  you  by  force,  which  may  be,  and 
yet  no  act  committed :  Did  he  enter  your  body  ? 
She  said,  That  in  her  former  oath  taken,  when 
she  testified  he  lay  with  her  by  force,  her  mean- 
ins;  was,  that  he  had  known  her  carnally,  and 
that  he  did  enter  her  body*. 

Then  was  she  wiUied  to  l^k  on  the  Pri- 
soner :  unto  which  motion  and  commandment 
she  made  a  short  reply:  That  although  she 
could  liot  look  on  him,  but  with  a  kind  of  in- 
dignation, and  with  &hame,  in  regard  of  that 
wliich  had  been  offered  unuf  her,and  she  su& 
fered  by  him,  yet  she  had  so  much  charity  in 
her,  and  such  respect  to  God  and  his  troth,  that 
she  had  delivered  nothing  for  malice:  and  there- 
fore hoped  that  her  oath  and  evidence  there- 
upon should  be  credited :  and  so  desired  to  be 
believed  and  dismissed.  Which  being  granted, 
she  departed  with  as  much  privacy  as  might  be 
into  her  coach. 

Fitz-Patrtck  being  asked  concerning  his  guil- 
tiness or  innocency,  demanded,  who  were  his 
accusers?   The  Lord  Chief  Justice  answered, 


*  Emission  is  necessary  to  constitute  a  rape. 
So  ruled  by  eight  judges,  though  indeed  it  dues 
not  seem  perfectly  clear  what  wqs  lord  Mans- 
field's opinion,  cont.  lord  Loui>hborough  C.  J.  of 
C.  B.  Buller  J.  of  B.  R.  and  Heath  J.  of  C.  B. 
(Perryn  B.  absent)  in  the  case  of  Hill  tried  at 
Lincoln  assizes  in  1781.,  See  East's  Ccown  Law 
tit.  Rape,  where  an  account  is  given  of  previous 
opinions  on  this  point.  In  practice,  direct 
, proof  of  emission  is  not  required.  It  may  be 
lofen^d  from  circumstances.  Note,  It  seems 
that  Mr.  East  was  not  aware  that  the  earl  of 
Castlehaven  and   lord  Aodley  was*  the  same 

ferson.  The  earldom  of  Castlehaven  was  an 
rish  peerage,  which  in  1777  became  ei^tinct  on 
the  death  of  the  last  Earl,  for  want  of  male 
descendants,  claiming  through  males  only  from 
the  first  earl.  The  English  honour  of  Addley, 
beine  a  barony  in  fee,  is  inheritabb  by  females, 
tad  still  subttistai 


You  have  accused  yourself  sufficiently.  Fitz* 
Patrick  replied,  Tiiat  he  thought  neither  the  law* 
of  tiic  kinudom  required,  nor  was  he  bound  to 
be  the  destruction  of  himself:  what  Evidence 
he  had  formerly  given,  was  fur  the  king  against 
the  earl,  and  no  further. 

The  Lord  Chief  Justice  replied,  It  was  true, 
the  law  did  not  oblige  any  man  to  be  his  own 
accuser;  yet  where  his  testimony  served  to 
take  away  any  one's  life,  'and  made  himself 
guilty  of  the  same  crime,  therein  it  sliould  serve 
to  cut  him  off  aL>o. 

Then  the  Jurj  demanded  of  the  Court  satis- 
faction concerning  the  words  of  the  Statute, 
which  run, '  To  charge  him  alone  to  be,  and  ao- 
'  counted  a  felon  in  law,  that  committed  a  Bug- 
'  gery  with  man  or  beast.'  (Of  which  feet  the 
late  earl  was  found  guilty,  and  had  suffered.) 

The  Lord  Chief  Justice  replied.  That  foras- 
much as  every  accessary  to  a  felon  is  a  felon  in 
law ;  so  he  being  a  voluntary  prostitute,  when 
he  was  not  only  of  understanding  and  years  to 
know  the  heinonsness  of  the  sin,  but  also  of 
strength  to  have  withstood  his  lord,  he  therefore 
was  so  far  forth  guilty. 

Whereupon  the  Jury  found  the  bill,  and  the 
Sentence  of  Death  was  passed  on  them  both ; 
and  they  were  dehvered  and  committed  to  the 
sheriff  of  Middlesex,  who,  after  he  had  suffered 
them  to  have  some  repast  at  Mr.  Hill's  in  the 
Palace  Yard,  and  conference  with  their  friends, 
carried  them  to  Newgate,  where  they  behaved 
themselves  civilly  and  religiously. 

As  soon  as  they  were  found  guilty,  the  Judges 
of  the  Court  wrote  this  Letter  to  tlie  Lord 
Keeper  to  prepare  him  for  the  king. 

*'  Right  Honourable ;  May  it  please  your 
lordship  to  be  informed,  That  this  day  Giles 
Brodway  and  Lawrence  Fitz- Patrick  were  tried 
before  us  in  the  KingVBench,  for  the  several 
offences  of  Rape  and  Bu^igery,  of  which  they 
were  indicted,  and  they  have  received  Judg- 
ment of  Death :  but  we  forbear  awarding  Exe- 
cution, upon  a  message  sent  from  your  lordship 
by  sir  Thomas  Fenshaw,  of  his  maiesty's  plea- 
sure for  the  stay  of  Execution,  untu  further  d»-  , 
rection  from  his  majesty:  but  conceiving  there 
is  great  cause  to  put  the  malefactors  to  execu- 
tion, we  thought  it  our  duty  to  acquaint  your 
lordship  with  the  passages  of  the  Trial,  that  his 
majesty  by  your  lordship's  means  being  made 
acquainted  therewith,  may  signify  his  further 
pleasure. — Brodway,  who  was  arraigned  for  tlfe 
Rape,  very  impudently  denied  his  own  Confes- 
sion, taken  before  the  lords  the  peers  in  the 
Trial  of  my  lord  Audley:  he  pretended  he  was 
amazed,  and  knew  not  what  he  subscribed ;  and 
professed  himself  guiltless,  with  great  execra- 
tions.   He  would  not  be  smisficd,  unless  tht 
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Iftdj  wM  prodoced  face* to  face,  which  she  was; 
who  bj  her  oath,  viva  voee,  satisfied  the  audi- 
tors, both  concerning  the  truth  of  the  fact  and 
his  own  impudence. — Fita-Patrick,  who  was 
arraigned  for  the  Bu(!gery,  confessed  his  Exa- 
mination to  be  true;  but  like  one  very  ignu- 
rant,  or  rather  senseless,  would  have  them  true 
against  the  lord  Audley,  and  not  against  him- 
self, which  was  impossible :  he  pretended  he 
was  promised  secuncy  from  danger,  if  he  would 
testify  against  the  lord  Audley ;  and  so  sought 
to  raise  a  suspicion;  as  if- he  had  been  wrought 
upon,  to  be  a  witness  to  bring  tlie  lord  Au(Uey 
to  his  end.  They  were  both  found  guilty,  to 
the  full  satisfaction  of  all  that  were  present ; 
and  we  for  our  parts  thought  it  to  stand  with 
the  honour  of  common  Justice,  that  seeing  their 
testimony  had  been  taken  to  bring  a  peer  of 
the  realm  to  his  death,  for  an  offence  as  much 
theirs  as  his,  that  they  sliould  as  well  suffer  for 
it  as  lie  did,  lest  any  jealousy  should  arise  about 
the  truth  of  the  fact,  and  tlie  justness  of  the  pro- 
ceedings. But  upon  receipt  of  your  lordship's 
Message,  we  have  stopped  the  Execution  till 
his  maje»ty*s  further  pleasure  be  known ;  to 
which  we  shall  humbly  submit  ourselves,  and 
rest  at  vour  lordship's  oommandy  N.  Ilj'de,  W. 
Jones,  J.  Whitlopk,  G.  Croke." 

The  king  by  this  means  being  truly  informed 
how  things  stood,  signified  his  pleasure,  that 
they  should  be  executed,  but  to  have  a  week's 
time  for  repentance. 

On  Wednesday,  the  6tb  of  July  1651,  they 
were  brought  to  I'ybum ;  where^  when  the  exe- 
cutioner luid  tied  the  halter  about  Fitir Patrick  *s 
neck,  lie  said : 

''  Forasmuch  as  I  am  here,  and,  as  it  were, 
upon  tlie  instant  to  suffer  death,  I  de»ire  all 
loving  sul^ects  and  members  of  the  church  of 
Rome  to  pray  for  me.'/  Then  he  pn>ceeded  to 
pray  to  our  Saviisur,  his  Mother,  and  the  Saints ; 
m  which  he  was  interrupted  by  some  gentle- 
men,  who  told  him,  ttiat  the  begiiming  of  his 
prayer  was  good,  for  that  lie  offered  it  to  Christ 
Jes*u8»  in  whom  only  salvation  is  to  be  found  ; 
as  for  the  Virgin  Mary,  and  the  Saints,  they 
could  do  him  no  good.  But  notwithstaiidins 
he  persisted,  sayine,  <*  O  yes,  the  blessed 
Virgin  never  forsook  or  failed  any  that  tmst- 
ed  in,  or  called  upon  her;  and  therefore 
he  would  depend  upon  her  and  the  rest  of 
the  Saints;  and  so  proceeded  to  an  exhort- 
ation to  Mr.  Brodwny,  to  cleave  to  the  same 
opinion,  and  die  in  the  Romish  faith ;  for  which 
CO  have  liim  do,  he  said,  if  he  had  it,  he  would 
give  the  whole  world."  Unto  which  motion 
Brodway  gave  no  answer,  or  seemed  not  to  re- 
gard it.  **  Then  he  proceeded  ro  shew  how  he 
had  been  examined  by  my  Lord  Chief  Justice 
touching  the  corru|>tness  of  my  lord  of  Castlc- 
liaveji's  life,  wherein  he  said  he  confessed  no- 
thing to  prejudice  the  said  earl. 

**  That  being  within  three  days  afier  sent  for 
before  the  lords  of  the  council,  my  lord  Dorset 
had  entrapped  and  ensnared  biro  to  his  destruc- 
tion ;  for  saying  upon  his  honour,  and  speaking 
it  in  the  plural  number  ^as  the  month  of  the 


whole  board)   tliat  whatsoever   he  delivered 
should  no  ways  prejudice  himself,  he  thereby 

Sit  him  to  declare  the  earl  guilty  of  the  sin  of 
uggery;  wherein  himself  being  a  party,  was 
the  only  cause  he  came  now  to  sutler  death  ; 
fur  wliich  his  lordship's  skill  and  policy  in  sifting 
him,  togetliec  with  a  dispensation  of  his  pro^ 
mise  and  oath,  he  freely  forgave  him ;  saying 
farther,  the  said  lord  had  done  him  no  wrung, 
becuuse  he  therein  uas  but  an  instrument  lo 
send  liim  out  of  this  %\orlcl  into  a  better.  Tlien 
he  demanded  of  the  company,  if  the  earl  denied 
the  sin  at  his  death ;  and  wished  my  lord  had 
not  (if  he  did)  for  it  was  too  true;  his  lordship 
had  both  buggered  him,  and  he  his  lordship. 
That  it  was  true  (for  some  private  discontent- . 
ment)  he  bore  a  little  malice  to  the  earl  and 
.^kipwith,  for  which  he  asked  God  forgiveness. 
That  for  Brodway,  if  he  had  done  any  thing  to 
the  countess,  he  ^id  it  not  out  of  his  own  ill 
corrupt  nature,  but  was  provoked  and  persuad- 
ed to  tt  by  the  earl; 

*'  He  cleared  the  young  lord,  as  never  being 
any  occasion  or  means  of  his^  father's  death,  in 
hiring,  or  persuading  him  to  give'  evidence,  u» 
he  had  done.  He  confessed  he  hod  lived  an  ill 
life,  in  tliat  he  had  delighted  in  drinking,  whor- 
ing, and  all  manner  of  uncleanness;  but  now, 
as  he  was  heartily  sorry,  so  he  doubted  not  of 
mercy  of  Almighty  God,  to  pardon  and  forgive 
him  ail  his  »ins,  through  and  for  the  merits  and 
mediation-sakeofChrist  Jesu»,  the  hk-ssed  Vir- 
gin, and  the  Saints  in  Heaven. 

''  That  he  had  fallen  or  run  into  thrse  sins, 
(and  especially  that  which  he  came  to  die  for) 
by  reason  he  had  neglected,  and  not  so  duly^ 
as  he  should  have  done,  repaired  to  his  ghostly 
father,  to  make  confe&sion,  and  take  iubt ruc- 
tions from  liim.  That  after  he  did  make  con- 
fession and  his  sins  known  V)  the  priest,  he  was 
not  only  sorry  for  them,  but  also  resolved  never 
to  conic  into  my  lord's  house  again ;  hut  ii  was 
through  fruilty,  and  hccause  he  was  nut  fur- 
nished of  anotlier  place." 

So  turning  again  to  Brodway,  and  persuad- 
ing him  to  emhrace  the  Uomish  faith,  wherein, 
as  he  perceived,  his  labour  was  in  vain,  so  the 
sheriff  and  otlier  persons  of  quality  «%illed  him 
to  forbear,  and  shut  up  his  discourse,  nnless  he  . 
had  any  thing  more  to  say  to  the  purpose. 
Whereupon  praying  for  the  king,  queen  and 
fetate,  he  hetoi»k  iiimself  to  private  prayer,  and 
therein  for  the  roost  pa:  t  continued  to  his  death. 

Brodway  came,  (and  as  it  was  thought  by 
the  company,  a  true  penitent)  and  afUr  fetch- 
ing a  deep  sigh  at  the  sight  of  the  tree,  he  lifted 
up  his  eyes  and  hands  towards  Heaven,  making 
and  saynii^  to  himself  two  sliort  pmyers;  so  at- 
tending Fitz-Patrick*8  di»cour&e,  he  sut  in  pri- 
vate meditation,  often  making  it  mutiiiest  he 
was  in  prayer  most  of  the  time,  aiui  albd  /e- 
joicing  at  the  assembly's  well  wishing  of  him, 
fur  which  he  returned  smiks  and  thanks.  His 
time  being  come  to  stand  gp  and  have  the  hal- 
ter put  about  his  neck,  and  so  declare  hiioaelf, 
he  willingly  suffered  the  one,  and  proceeded  lo 
the  other.     Firsl  askinj^  Fitz-Patrick  if  he  hi|i 
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\ione,  he  pulled  a  sheet  of  paper  oat  of  his 
pocket ;  wliich  being  writ  brparlMrays,  he  could 
ncit  spread  it  to  read,  therefore  desired  to  have 
liis  hands  untied;  which  was  done,  aud  be 
rend  it  distinctly,  to  the  assembly;  the.efifect 
whereof  tvas,  to  declare  himself  guilty,  iu  the 
fright  of  Almighty  God,  of  death  and  damna- 
tiuu  ;  lor  tliat  he  had  broke  all  the  command- 
ments,  in  thoujiht,  word,  and  deed,  and  sinned 
in  pride  of  life,  lu<»t  ut'  the  eye,  conceit  of  his 
own  beauty,  matchless  streu^^th,  and  other 
natural  i^ifts,  in  desire  vt'  revenge,  not  pitying 
Che  poor,  unlawful  riches,  not  repairing  to  ser- 
mons, not  observing  the  Sabbath,  &c  For  all 
which,  and  other  his  sins  whatsoever,  he  both 
desired  of,  and  trusted  in  God  for  pardon,  and 
that  through  and  for  the  only  merits  of  our 
isaviour  Christ  Jesus,  liis  bitter  death  and  pas- 
sion. He  expressed  a  strong  assurance,  which 
his  ver^F  soul  had,  of  forgivetifcss,  in  that,  through 
tiie  assistance  of  I  he  iloly  Ghost,  he  liad  laid 
such  hold  on  Christ  as  he  had  done.  This  paper- 
writing  contained  the  confession  and  prayer; 
also  (as  I  remember)  something  of  hif  slender 
gniltiness  and  desert  of  death,  but  nut  so  much. 
Then  delivering;  his  to  the  sheriff,  he  opened 
a  little  book,  intitled,  '  Learn  to  die,*  and  de- 
■red  the  company  to  join  with  him;  so  reading 
over  three  short  prayers,  the  last  whereof  was 
composed  only  of  coufes!»ion,  and  for  pardon, 
which  prayer  he  pronounced  with  great  com- 
fort, at  every  Auien  clapping  himself  on  the 
breast ;  he  closed  it  up,  and  pave  it  to  his 
ghostly  father,  a  minister  and  kinsman  of  his, 
who  came  along  with  him  on  horseback  close 
by  the  care.  '1  hen  he  pulled  out  a  little  paper, 
which  contained  a  prayer  of  his  own  making; 
and  ithen  he  had  read  it,  and  every  one  joined 
with  him  in  the  Amen,  he  commended  it  also  to 
the  sheriff;  and  then  throwing  away  his  posy 
•f  flowers,  he  roused  himself  and  said  to  this 
effect: 

"  Gentlemen,  though  true  it  is,  what  I  for- 
merly ha\'e  delivered  touching  my  gniltiness  and 
desert  of  death,  my  meaning  was,  and  is,  only 
ia  respect  of  my  sins  towards  God,  and  no  fur- 
ther for  breach  of  the  laws  of  the  kingdom,  than 
only  lying  once  with  the  lady  Castlehaven, 
through  persuasion  of  the  earl,  who  was  then  in 
bed  with  her  t  and  using  some  small  force  for 
the  purpose,  I  did  emit,  bot  not  penetrate  her 
body.  I  came  not  to  my  lord  with  a  desire  or 
intent  any  ways  to  serve  him,  but  was  rather 
inclined  for  the  sea :  only  Mr.  Skipwith  had 
drawn  roe  thither  for  society-sake:  and  not  hear- 
ing from  my  friends  concerning  my  intended 
voyage,  and  being  more  kindl)r  respected  by  the 
earl  than  I  looked  for,  I  staid  from  week  tc» 
week,  and  from  month  to  month,  contrary  to 
my  intention.  Then  my  lord,  making  roe  his 
bed-fellow,  did  one  day,  when  Skipwith  was 
with  him  in  the  garden,  (but  walking  some- 
wliat  apart)  break  out  in  speeches  to  me  to  this 
purpose:  Hrodway,  thou  art  young,  lusty,  and 
well  favoured,  arid  therefore  canst  not  but  pre- 
vail with  any  woman  thou  attemptest:  \ihere- 
forafor  (hat  I  aw  old,  and  cannot  live  long. 


my  wife  wlioUy  delighting  in  lust,  which  I  am 
neither  able  nor  willing  to  satisfy,  thou  mayeat 
do  well  to  lie  witli  her  :  and  so  pleasing  her, 
after  my  death  marry  her,  and  thereby  rai»e  thy 
fortune.  Fitz-Patrick  knows  my  lord  had  soli- 
cited me  again  and  again,  hearing  him  use  thia 
language  when  we  have  been  in  bed  logethery 
and  he  lying  at  the  bed's  feet.**  Which  to  dear^ 
he  charged  Fitz-Patrick  to  speak  his  knowledge; 
who  replied, '' ' Twas  true.*'  Then  be  was  asked 
by  one  of  the  lords,  "  Whether  when  my  lord 
solicited  him,  my  laidy  desired  to  have  him  know 
her  carnally  ?"  To  whom  be  said,  "  No^  ke 
would  not  wrong  her,  though  she  liated  him  in- 
linitely.  But,"  said  he,  "  I  know  well,  if  I  were 
minded,  and  able  to  proffer,  she  would  not  say 
nay  :  for  Mr.  Skipwith  and  Amptil  lay  with  her 
commonly.'' 

lie  added,  **  That  Skipwith  confessed  to  bins 
he  had  often  known  her,  and  gotten  a  child  upon 
her,  which  she,  like  a  wicked  woman,  had  nuuW 
awav :  which  was  the  only  and  sole  occasion 
he  the  said  Skipwith  now  bated  her,  and  there- 
fore had  turned  to  the  young  lady  Audley;  all 
which  he  presumed  Skipwith  would  confess 
upon  his  oath.  That  the  couqteis  was  the 
wickedest  woman  in  the  world,  and  had 
more  to  answer  for  than  any  woman  that  lived, 
as  he  thought.*'  '  At  which  words,  that  Lord 
which  asked  him  the  former  question,  iaa4. 
Grow  not  into  a  passion,  Mr.  Brodway,  and 
speak  nothing  for  malice.  lie  answered, 
**  God  forbid  I  sbould,  I  am  in  charity  with  all 
living  people,  and  do  as  freely  forgive  my  lady 
Castlehaven,  as  I  do  desire  God  to  fiirgive  me': 
but  what  I  speak,  is  true,  as  I  shall  presently 
ans%ver  before  him  that  redeemed  me,  and 
the  Holy  Gho*)t  who  sanctified  me :  To  whom 
be  all  honour  and  glory,  now  and  for  evermore. 
Amea." 

Then  he  proceeded  farther,  and  said,  "  That 
my  lord  would  have  had  him  done  it  long  before  : 
fur  one  night  coming  to  him  to  his  bedaide,  he 
caught  him,  and  bid  him  come  to  bed  to  him 
and  his  wife  :  that  thereupon  he  made  to  him 
as  if  he  would ;  bot  being  got  from  hinv  ^^' 
parted  the  chamber,  never  intending  to  do  sa. 
fr)ul  a  deed  ;  and  that  for  the  reasons  aforesaid 
he  hated  her  of  all  women  living.  Howbeit, 
that  one  time,  satisfving  my  lord's  desire,  he 
came  to  bed  to  them,  where  (being  gratify ed^ 
nature  provoked  him  to  a  kind  of  destrey  and 
he  emitted,  but  did  not  enter  her  body,  as  he 
hopf  d  for  salvation ;  that  he  never  knew  any 
woman  carnally  whilst  he  lived  in  ray  lord's 
house. 

**  That  it  was  not  his  intentions  to  bring  to 
light  either  my  lord's  or  m^  lady's  shame  ;  bot 
that  when  he  was  upon  his  oath  he  could  not 
but  speak  the  truth,  his  nature  being  never 
prone  to  lying  ;  or  if  it  were  in  his  youth,  the 
oood  correction  of  his  parents  had  weaned  him 
from  it,  saying,  that  his  mother  had  often  told 
him  tlie  old  Pro^'erb,  *  A  lyar  is  worse  than  a 
thief;'  and  he  thought  he  had  more  stripes  for 
that  than  all  faults  else  whatsoever :  that  he 
had^  a»  he  hoped,  spoke  nothing  of  nioraott 
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man  can  be  nved.  Then  he  made  reqaesc  to 
the  iberiffii  and  those  of  h»  kindred  there,  that 
lie  might  be  buried  in  his  own  coontrr.  It 
was  then  told  him,  that  it  was  granted,  and 
order  taken  to  have  it  so,  wherefore  he  slioold 
now  mind  his  prayer.  When  his  kinsoian 
asked  him,  if  he  had  never  another  prayer  in 
his  pocket?  he  said,  No.  Then  asked  Mr. 
Goodcoale,  if  he  would  say  after  him  ?  And  he 
said,  Yes>  with  all  my  heart;  but  first  he  de- 
sired the  executioner  to  tie  his  hands  again. 
Which  being  done,  Mr.  Goodcoale  said  a  short 
prayer  to  recommend  his  soul  and  body  to 
Almighty  God,  in  and  for  the  merits  of  Christ's 
death  and  passion  :  to  which  Brodwav  and  the 
people  said  Amen.  Tlien  lifbiig  up  his  hands 
to  Heaven,  he  said,  '  Lord  Jesus  receive  my 
spirit,  and  the  cart  was  drawn  away.' 

Fita-Patrick  lifting  up  his  hands,  and  com- 
mending himself  to  God,  was  execated  in  like 


against  my  lord  at  his  ami^ment ;  he  could 
not  now  remember  every  thing ;  if  he  had,  he 
desired  pardon.'^  And  so  concluding  his 
Speech,  prepared  himself  for  death ;  pulling  out 
a  laced  handkerchief,  he  desired  the  execu- 
tioner to  tie  it  About  his  head.  Then  pulling 
off  his  garters,  and  unbuttoning  his  doublet, 
Mr.  Goodcnule,  the  minister,  asked  him,  if  he 
'would  not  have  a  Psalm.  He  said.  Yes,  with 
4iil  my  heart.  Then  he  read  the  143rd  psalm ; 
which  Mr.  Broadway,  pulling  up  the  handkeN 
chief,  sung  very  chenrfuily,  never  changing 
colour  at  all.  The  minister  desired  him  to 
make  confesition  of  his  faith;  so  he  pronounced 
aloud  the  belief. 

Mr.  Goodcoale  said.  These  are  the  Articles 
of  the  Christian  Faith  according  to  the  Church 
of  England,  into  which  faith  you  was  bap- 
tised ;  pray  signify  whether  in  that  faith  you 
intend  to  die?  He  said.  Yes;  for  there  is  no 
other  frith,  (at  I  suppose)  in  and  by  which  a 
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Curia  Justiciari»  S.  D.  N.  Regis  tenta  in 
pretorio  burgi  de  Edinborgh,  ultimo  die 
niensis'NoTeiuhris,  a.  d.  millesimo,  sexoen- 
tesimo,  tr^esinio  primo,  per  honorabiles  et 
discretos  viros,  Magistros  Alexandmm  Col- 
ville  de  Blair,  et  Jacobum  Robertoun  Ad- 
Tocatum,  Juiticiarios  deputatos  nobilis  et 
potentis  domini  Willielmi  cotnitis  de  Stra- 
therue  et  Monteith,  dom.  Grahame,  KiU 
bryde,  et  Kynpont,  prcsidis  secret i  Concilii 
et  Justiciarii  gcnernlis  Dom.  S.  D.  N.  Re- 
gis totius  re|;ni  sui  Scofie,  ubilibet  con- 
stitut.  sectis  vocatis  et  curia  legitime  afixr- 
mata, 
Intran* 

JAMES  Lord  Uchiltrie  deluitit  of  the  making 
of  Le&sings,  Calumnies  and  slanderous  Speeches 
against  Jaiues  marquis  of  Hamilton ;  tlie  earls 
of  Haddmi^tony  Uoxburgh,  and  Buccieu^h; 
(ending  to  the  sowing  of  Sedition  betwixt  his 
rnujesty  and  the  said  nohlemen,  his  majesty's 
loynl  subjects  ;  in  form  and  manner  specifyed 
and  set  down  in  his  Dittay. 

Pursuer,  sir  Thomas  Hope  of  Craichall, 
knight  and  barooet,  Advocate  to  our  sovereign 
lorp  for  his  hi}ihness*s  entries. 

hiy  Lord  Advocate  produced  an  Act  of 
secret  council,  commanding  liim  to  pursue 
James  lord  Uchiltrie^  now  entered  upon  pannel 
for  the  crimes  contained  in  his  Dittay*  of  the 
which  Act  of  Council  tite  tenor  follows  : 

'  Apttd  Uallynidliottse  vicesimo  9do  die 
*  mtnsia  Norembris  a.  o.  miUeaimOy  sexceote- 


simo,  trivesimo  primo/  '  Fornsmekill  as  the 
'  king's. ma jesry,  by  his  letter  directed  to  tho 
'  lords  of  his  privy-council,  having  signified  his 
'  royal  pleasure  and  direction,  that  James  lord 
'  Uchiltrie,  whom  his  majesty  has  sent  home 
=  to  he  kept  in  close  ward,  shall  be  tryed  and 
'  censured  according  to  the  Inws  of  this  king* 
^  dr>m,  for  some  Informations  given  by  him,  re- 
^  fleeting  upon  some  noblemen  and  counsellors 
^  of  the  same,  before  what  judicatory  and  judges 
^  the  said  lords  should  think  fit  and  eompeienc 
^  for  that  purpose :  and  his  majesty  haTing,  to 
'  that  end,  sent  down  to  the  said  lords  some 
'  Depositions  under  the  lord  Uchiltrie's  own 
'  hand ;  and  the  authentic  copies  of  others, 
'  whereof  the  principals  are  rctamed  by  his  ma- 
'jesty,  because  they  likewise  concern  other 
'  fSersons.  And  the  said  lords  having  read  and 
'  considered  the  same  Depositions,  and  having 

<  taken  into  their  consideration,  which  is  the 
'  most  proper  Judi^ment  for  trying  and  censur- 

<  ing  of  matters  of  this  kind ;  Uiey  have  ail 
'  with  one  voice  found,  and  by  the  tenor  of 
'  this  net,  finds  and  declares,  That  the  Trial 
'  and  Censuring  of  the  said  lord  upon  the 
^  particular  aforesaid,  is  most  proper  and  com- 
'  petent  to  be  followed  oat  bemre  his  majesty's 
^  justice  :  and  therefore  opdains  sir  ThOrn*as 
'Ilope  of  Craighall,  knt.  his  majesty's  Advo* 
'  cate,  to  form  and  draw  op  the  said  lord  Uchil- 
'  trie's  Dittay ;  aod  to  pursue  him  criminally 
'  thereupon,  before  his  majesty*s  justice,  upon 
(  the  last  day  of  Novemlier  instant;  and  op- 
'  dains  hb  majesty's  said  Adroctte  to  give  • 
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<jost  copy  of  the  Dittay  to  the  said    lord 

*  Uchiltrie^  betwixt  and  tbe  94th  ofNovember 
'  at  night ;  to  the  intent  he  may  have  time  to 
*■  be  advised  therewith,  and  to  consult  his  Advo- 
'  catesy  anent  his  lawtui  defences  competent  to 

*  him    against   the    same.     Anent   the   doing 

*  whereof,  the  extract  of  this  Act,  shall  be  unto 

*  his  majesty's  said  advocate  a  warrant,  '  Ex- 
**  tractam  de  libris  actonim  secreti  laoncilii 
**  S.  D.  N.  Regis,  per  me  Jacobnm  Pryrorois 
<'  Clericura  ejusdem  sub  meis  signo  et  subscrip- 
^  tidne  manualibus,  sic  subscribitur  James 
"  Prymrois.* " 

After  production-  and  reading  of  the  which 
Act  of  Council,  my  Lord  Advocate  also  pro- 
duced his  majesty's  Letter,  directed  to  the 
lords  of  his  majesty's  pHvy-councii  of  this  king- 
dom, dated  the  24th  of  i^ept.  1631,  t  tgether 
with  two  Depositions  of  the  lord  Uchiltrie's,  the 
one  dated  tbe  SOth  of  June  1631,  the  other 
opon  the  24th  of  June  1631.  Then  three 
several  Depositions  made  by  Donald  lord  Rea, 
whereof  two  thereof  dated  upon  the  2Ut  of 
June  1631,  and  the  third  upon  the  24th  of 
June  1631,  all  true  copies  thereof  under  the 
hands  and  subscription  of  the  Committee  of 
the  Council  of  England.  Of  the  which  Depo- 
sitions and  Letter  above-written,  directed  by 
liis  majesty  to  the  council,  the  tenor  follows. 
In  the  first,  the  deposition  made  by  James  lord 
Uchiltrie  upon  the  SOth  of  June  1631. 

Copia  vera.    The  Elami nation  of  James  lord 
Uchiltrie,  taken  the  20th  of  June  1631. 

The  said  Examinant  saiih.  That  on  or  about 
the  6th  or  7th  of  May  last,  at  the  sign  of  the 
Bear  near  the  Bndge*foot,  the  lord  Rea  told 
this  examinant,  that  soldiers  and  travellers  did 
often  hear  those  things,  whereof  those  that 
staid  at  home  had  no  notice ;  and  Said,  he  did 
believe  there  was  a  plot  against  this  land.  This 
Examinant  wished  him,  if  he  had  any  good 
grounds  so  to  think,  that  he  should  not  fail  to 
discover  it.  The  lord  Rea  said,  he  had  no  cer- 
tain ground,  but  if  be  had  stayed  but  five 
weeks  longer  in  the  Low  Countries,  he  would 
have  known  the  certiinty  ;  and  that  he  would 
have  hazarded  his  life  but  he  would  have  had 
the  certaiaty.  The  13tli  of  May  tbe  lord  Rea 
came  to  this  Examinant's  chamber,  and  there 
putting  this  examinant  in  mind  of  the  fortaer 
speech  between  them,  he  told  this  examinant, 
tnat  he  had  learned  more  certainty  tlian  ever 
he  bad  before  since  the  time  of  their  last  speech ; 
whereupon  divers  passages  were  between  his 
lordship  and  this  examinant,  abont  the  disco- 
very of  it,  and  the  manner.  In  the  end  his 
lordship  told  this  examinant,  that  tlie  purpose 
of  the  marqois  of  Hamilton's  Levies  (as  divers 
of  his  commanders  and  followers  had  inft»rmed 
him  the  said  lord  Rea)  was,  that  either  they 
should  not  go  out  of  England  and  Scotland,  or 
if  they  did,  they  should  return  to  England  or 
Scotland,  and  surprize  the  king's  houses  m 
Scotland,  viz.  the  castles  of  Edinburgh,  Strive- 
liog,  and  Donbarton;  and  fordQr  themselves 
io  Leithy  under  pretence   of  training;    and 


should  take  Berwick,  and  so  march  forward 
into  England.  And  this  Examinant  asking 
what  could  be  their  intention  so  to  do ;  the 
lord  Rea  said,  that  he  was  informed  they 
meaned  to  take .  the  king's  person,  and  to  im- 
murate  him.,  to  send  the  qneen  into  a  cloister, 
and  to  captivate  the  young  prince  with  his 
father,  and  to  strike  off  the  heads  of  all  the 
principal  men  about  the  king,  both  English  and 
bcots:  and  in  particular  the  Lord-Treasurer  of 
England,  the  earl  of  Monteiih,  sir  William 
Alexander,  and  sir  Thomas  Hope.  And  thia 
examinant  saith.  That  before  the  lord  Rea  dis* 
covered  the  particularities  aforesaid  to  this 
examinant,  this  examinant  using  persuasions  to 
him  to  reveal  it,  asked  the  lora  Rea  what  it 
might  be,  saying,  it  was  either  a  French  or  a 
Spanish  faction.  To  which  the  lord  Rea  said. 
It  was  neither ;  but  told  this  examinant  what 
it  was,  and  so  revealed  the  particulars  above« 
mentioned.  Whereupon  the  Ibrd  Rea  being 
fully  resolved  to  proceed  to  a  further  discovery, 
and  thinking  it  filter  to  be  done  by  this  exa- 
minant than  by  himself,  lest  those  whom  it 
concerned  might  sooner  suspect  it,  desired  this 
examinant  to  acquaint  his  majesty  or  the  Lord- 
Treasurer  therewith. 

On  the  morrow,  being  Saturday  the  14th  of 
May  at  night,  this  Examinant  came  to  have 
spoken  with  the  Lord-Treasurer ;  but  his  lord- 
ship being  gone  to  bed,  by  his  appointment, 
this  examinant  came  the  next  morning,  and 
told  him,  he  had  somewhat  to  reveal  that  con- 
cerned his  majesty,  and  all  his  kingdoms  anti 
posterity.  The  Lord-Treasurer  thereupon  went 
instantly  up  to  the  king,  and  after,  the  same 
day,  told  this  examinast,  that  his  majesty  had 
given  him  commission  to  hear  this  examinant's 
relation.  This  examinant  further  saiih.  That 
the  lord  Rea  told  this  examinant,  that  he  had 
much  of  this  beyond  sea  firom  Robert  Mcldmm 
and  David  Ramsay.  But  since  his  coming 
into  England  (as  he  said)  he  had  spoken  with 
sir  James  Ramsay,  sir  James  Hamilton,  col. 
Alex.  Hamilton  and  captain  Douglas,  and  had 
gotten  somewhat  out  of  every  one  of  them : 
be  also  said,  he  had  spoken  with  the  lord  Sea- 
forth,  and  understood  somewhat  ironi  him.. 

On  Monday  the  16th  of  May,  this  Exa- 
minant  attended  the  Lord-Treasurer  at  White- 
hall ;  and  entering  into  a  relation,  in  tlie  very 
beginning  discoveraf,  that  the  matter  which  he 
was  to  relate  concerned  the  lord  marquis  of 
Hamilton  and  his  actions  ;  which  so  soon  as 
he  had  named,  the  Lord-Treasurer  commanded 
him  to  say  no  more,  until  be  bad  acquainted 
the  king  again  ;  hut  wished  this  examtnnnt  tliat 
he  and  the  lord  Rea  should  go  presently  to 
Greenwich,  where  the  Lord-Treasurer  would 
meet  them.  But  the  king  being  c6me  towards 
Whitehall,  this  examinant  and  the  lord  Rea 
came  back  again,  and  were  then  appointed  by 
the  Lord-Treasurer  to  attend  bis  maje&ty  on 
Thursday  at  ten  o'clock,  which  they  did.  The 
eiaminant  further  snith,  That  on  Mopday  the 
16th  of  May,  this  examinant  delivered  to  the 
Lord-Treasurer  a  List  of  Names,  to  reprcseot 
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to  bis  majesty  the  strengtb  of  the  lord  Hamil- 
ton's |>art^  and  adberenu  in  Scotland.  At 
this  examinaot's  coming  to  liis  majestj,  this 
examinant  told  the  king,  that  the  business  was 
a  Treason  intended  against  his  majesty,  and 
the  party  was  the  marqius  of  Hamilton,  as  this 
ciaminant  was  informed ;  aad  tliat  it  was  the 
filthiest  treason  that  e?er  was  intended,  and 
was  sorry  that  any  Scottish  man  aliould  hare  a 
hand  in  it,  for  it  was  a  shame  to  the  whole  na- 
doa.  And  then  the  lord  Rea  himself  coming 
in,  made  relation  to  his  majesty,  who  remitted 
him  to  the  Lord-Treasurer ;  whereupon  this 
ezamioaol  coming  to  the  Lord-Treasurer,  and 
telling  him  the  king  had  remitted  the  lord  Rca 
unto  him ;  the  Lord-Treasurer  wished,  that 
the  lord  Rea  would  put  his  relation  in  writing. 
Whereupon  the  lord  Rea  and  this  ezamioant 
went  together,  and  sal  op  all  night ;  and  the 
lord  Rea  first  putting  it  into  writing,  this  eza- 
minaiit  wrote  it  out  of  the  lord  R^*s  papers, 
who  on  the  morrow  brought  the  same  to  the 
Lord-Treasurer :  but  this  examinant  was  not 
then  present ;  but  the  next  time  that  he  came 
to  the  Lord-Treasurer's,  being  asked  by  him 
whose  the  hand<writinz  was.  Ibis  examinant 
said,  it  was  his  own  liand ;  and  the  Lord  -Trea- 
surer telling  him  that  the  lord  Rea  had  not 
subscribed  it,  this  examinant  said,  he  would 
without  doubt  subscribe  it.  And  about  two 
days  after  be  brought  the  lord  Rea  to  the  Lord- 
Treasurer,  who  read  over  the  whole  writing, 
and  subscribed  his  name  to  it,  saying,  be  would 
seal  it  witli  his  blood. 

This  Examinant  further  confesttth,  That  he 
told  the  Lord-Treasurer,  that  the  lord  Rea 
told  him  he  had  yet  more,  and  would  say  so 
much,  that  the  marquis  should  not  have  the 
face  to  deny  it :  which  the  lord  Rea  then  pre- 
sent affirmed;  insomuch  as  the  Lord-Treasurer 
said.  Then  b  the  business  at  an  end,  there 
needs  no  writing. 

This  Examinant  further  saith,  That  on  the 
Sunday  morning,  when  the  marquis  of  Hamil- 
<on  came  out  of  Scotland,  the  lord  Rea  told 
this  examinant,  that  he  had  spoken  with  the 
lord  Seaforth,  who  assured  him  their  purpose 
was  to  take  the  king,  the  queen, and  the  prince; 
and  this  examinant  asking  how  they  should  ef- 
fect it,  the  lord  Rea  replied.  The  lord  Seafonh 
had  told  him,  tbev  were  great  with  the  earl  of 
Dorset,  who  had  the  custody  of  the  prince. 
And  this  examinant  further  saith,  That  the 
lord  Rea  told  him,  that  he  was  assured  by  my 
lord  of  Roxburgh,  tiiat  the  marquis  and  bs 
company  would  hasten  their  purpose  ;  and  the 
lord  Rea  said,  that  surely  the  Ilamiltons  had 
taken  some  vent  of  the  business,  and  that  sir 
James  Ramsay  had  told  him,  he  had  1500  men 
in  readiness  upon  an  hour*s  warning,  but  they 
should  not  come  about  London  till  their  busi- 
nessVas  ready  withal ;  which  this  examinant 
the  same  morning  acquainted  tlie  Lord-Trea- 
aurer,  to  the  inunt  that  his  majesty  might 
know  thereof. 

.  And  further  saith.  That  shortly  after  the 
lord  Rea  told  him  he  had  spoken  with  the  lord 


Seaforth,  who  told  him,  that  the  matter  which 
he  had  formerly  told  him  concerning  the  earl  of 
Dorset,  was  but  a  disguised  thing. 

This  Examinant  further  saith,  That  on  that 
Sunday  morning  he  wished  the  Lord-Treasurer 
to.  advise  the  king,  that  he  should  go  to  London 
for  more  safety ;  and  uoderstandmg  the  king 
had  sent  for  the  lord  Rea,  this  examinant 
wished  the  lord  Hea  were  not  sent  for,  because 
the  lord  Rea  was  gone  to  the  lord  Seaiforth's  to 
learn  more :  And  further  saith,  Tliat  the  same 
time  being  in  the  end  of  tlie  king's  dinner,  thia 
examinant  told  the  king  in  these  words :  '  Sir, 
*  now  we  know  the  business,  but  know  not  the 
<  time ;  and  therefore,  sir,  either  do  or  die/ 

Copia  Vera.     My  Lord  Rea*s  fint  Examina- 
tion, 2 1st  of  June,  1631  *. 

In  the  Examination  of  Donald  lord  Rea,  tak- 
en the  S  1st  of  June,  1631,  the  said  examinant 
saith,  That  having  heard  in  Sweden  from  Da- 
vid Ramsay,  such  things  as  are  contained  in 
the  written  Relation  which  hath  been  delivered 
to  his  majesty;  and  hefore  having  heard  in 
Pomerland  those  passages  from  Robert  Mel* 
drum  which  are  in  the  same  relation,  this  ex* 
aminant  having  a  resolution  to  come  for  Eng- 
land about  December  last,  was  stayed  in  Den- 
mark by  reason  of  the  ice,  so  as  he  came  not 
to  Holland  till  about  March  last,  where  he  had 
conference  with  David  Ramsay,  and  heard 
fimn  him  such  other  pass^ages  as  are  contained 
in  the  same  relation.  And  after  coming  into 
England,  because  David  Ramsay  had  told  this 
examinant,  that  he  would  write  to  the  marquia 
of  Hamilton,  how  far  forth  the  said  David 
Ramsay  had  treated  with  this  examinant,  this 
examinant  expected  that  the  marquis  would 
have  spoken  thereof  unto  him ;  he  did  there- 
fore forbear  to  say  any  thing  thereof;  yet 
about  two  or  three  days  before  the  brd  mar- 
quis went  into  Scotland,  this  examinsnt  did 
speak  to  the  lord  Uchiltrie  to  this  purpose : 
Tliat  his  lordship  was  better  acquainted  than 
this  examinant  with  the  fashions  and  laws  of 
this  land ;  and  desired  to  know  what  danger  it 
was,  if  any  man  hearing  beyond  sea  of  things 
that  might  be  dangerous  to  U^e  kins  or  state, 
should  not  speak  of  it.  To  which  the  lord 
Uchiltrie  answered.  No  less  than  your  head 
and  estate.  And  this  was  all  that  passed  be- 
tween them  at  that  time,  being  the  first  time 
they  spake  thereof;  and  the  place  was,  as  he 
thinketh,  at  the  lord  Uchiluie*s  own  lodgings. 

He  further  saith.  That  about  eight  or  ten 
days  ailer,  this  examinant  coming  to  the  lord 
Uchiltrie*s  lodgings  to  talk  of  some  other  bus> 
ness,  after  speech  thereof,  spake  to  thb  effect : 
My  lord,  you  remember  I  asked  jou  a  question 
awhile  since,  what  the  danger  might  be,  not  to 
speak  of  matters  dangerous  to  the  king  or  state, 
which  be  had  heard  beyond  the  seas,  and  I 
would  now  aeain  have  your  advice  therein: 
And  the  lord  Uchiltrie  promising  his  readiness 


•  See  the  Trial  of  Rea  and  Ramsay  by  Com- 
bat, No.  140. 
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CO  advise  h\m,  so  as  he  might  be  acqufitnted 
with  the  particular,  this  examinant  told  him, 
lie  would  acquaint  Inm  witti  the  particular,  if 
he  would  swear  not  to  discover  it  but  as  he 
should  direct ;  adding,  That  if  he  did  other- 
wise, this  examioant  would  pay  him.  The 
lotd  Uchihrie  then  said,  and  protested,  That 
he  would  .not  discover  any  thmg  but  as  this 
examinant  should  appoint;  whereupon  thisexa* 
minant  declared  the  particular  to  him,  who 
bearing  it,  told  this  exaininantit  was  necessary 
lo  be  revealed,  and  doubted  lest  this  exami- 
nant had  kept  it  too  long  already  :  But  then 
this  examinant  said,  Considering  it  concerned 
one  so  near  the  king  as  the  marouis  of  Hamil- 
ton, he  thought  it  not  fit  that  tliis  examinant 
should  himself  break  it  to  the  king,  lest  the 
king  should  at  first  reject  it ;  but  it  would  be 
fitter  for  some  other  to  do  it,  and  therefore  de- 
aired  his  opinion  bow  to  discover  it.  The  lord 
Udiiltrie,  advising  awliile,  said.  He  thouglit  it 
best  it  were  discovered  to  some  of  the  Wvy- 
Council;  whereupon  this  examinant  said, 
That  he  would  not  discover  it  to  any  Scotsman, 
but  thought  it  best  to  reveal  it  to  the  Lord- 
Treasurer,  because  he  thought  the  Lord-Trea- 
surer was  no  way  in  the  Plot. 

According  to  which  resolution  the  lord 
Uchiltrie,  as  he  after  told  this  examinant,  did, 
according  as  was  agreed  between  him  and  this 
examinant,  repair  to  tiie  Lord-Treasurer  the 
same  night;  but  failing  then  to  speak  with 
him,  be  went  the  next  morning,  before  this  exa- 
minant saw  him,  and  returning,  told  this  exa- 
minant he  had  been  with  the  Lord-Treasurer, 
and  in  general  imparted  to  him,  that  he  had  a 
matter  to  discover  which  nearly  concerned  his 
majesty  :  And  said  futdier,  it  was  no  English 
bostnese,  but  it  was,  to  his  own  shame  he 
spake  i^  a  Scottish  business,  neither  was  it 
any  Popish  Plot :  And  the  Lord-Treasurer 
then  refused  to  hear  it,  till  he  had  warrant 
from  the  king. 

After  the  lord  Uchiltrie  and  this  Examinant 
were  appointed  to  wait  on  the  king  at  Green- 
wich, whither  this  Examinant  coming,  found 
tbe  lord  Uchiltrie  within  widi  his  majesty; 
and  then  this  examinant  coming  in,  made  a 
full  relation  to  his  majesty;  who  asking  this 
Examinant  wherefore  he  had  not  himself  told 
bb  majesty  sooner  of  it,  this  examinant  an- 
swered, That  considering  the  nearness  of  the 
marquis  of  Hamilton  to  his  majesty,  this  exa- 
minant was  afraid  lest  his  majesty  would  have 
been  impatient  towards  this  examinant;  and 
besought  his  majesty  to  forsive  this  examinant, 
if  he  had  thought  he  had  done  amiss  therein. 
His  majesty  thereupon  referred  this  examinant 
to  the  Lord-Treasurer,  and  bid  this  examinant 
put  the  Relation  in  writing.  Whereupon  that 
■i£ht  this  examinant  and  the  lord  U.  sat  up  alt 
night,  and  this  examinant  writing  it  first  down, 
the  lord  U.  wrote  it  sheet  after  sheet,  out  of 
this  cxaminant's  paper.  And  this  examinant 
brought  the  same  written  relation  to  the  Lord- 
Treasurer,  and  read  ie  unto  him,  and  left  it 
with  him.    And  a  day  or  two  after;  this  exa- 


minant and  the  lord  U.  came  ag^iin  together  to 
tlie  Lord-Treasurer;  the  lord  U.  having  told 
him,  that  this  examinant  had  forgotten  to  siga 
it  ;*and  then  this  examinant  signed  it,  sayings 
he  would  make  it  good  witb  his  blood. 

At  which  time  this  Examinant  remembers 
the  lord  U.  told  the  Lord-Treasurer,  that  this 
examinant  had  more  to  say  yet,  which  this  ex- 
aminant did  then  also  affirm;  and  the  cause 
wherefore  he  did  affirm  it,  was,  because  this 
examinant  had  spoken  with  the  lord  Seaforth, 
and  had  some  particulars  from  him,  which  he 
did  not  particularly  tell  to  the  lord  U.  but  af- 
firmed to  him  in  the  general,  that  he  could  say 
no  more;  but  a  day  or  two  nher^  this  exami> 
nant  went  again  to  the  lord  Seaforth,  and  spake 
with  him,  and  then  he  told  the  same,  first  to 
the  lord  U. 

He  further  saith.  That  the  lord  Uchiltrie,  on 
Sunday  morning,  told  this  Examinant,  that  he 
had  been  with  the  Lord-Treasurer,  and  had 
told  him  of  the  passages  with  the  lord  Seaforth, 
and  of  the  marquis's  return,  and  that  he  con* 
ceived  it  might  be  dangerous  at  that  time  for 
his  majesty.  But  this  examinant  told  him,  he 
had  done  evil\herein,  for  there  was  no  such 
suddenness  to  be  feared:  and  on  the  same 
Sunday  iu  the  afternoon,  this  examinant  com- 
ing to  nis  majesty,  and  hearing  from  him,  that 
he  had  been  advertised  of  somewhat  importing 
matter  of  present  danger;  this  examinant  said, 
he  had  been  with  the  lord  Seafi^rth,  but  had 
not  the  certainty  of  things,  but  prayed  his  ma- 
jesty to  give  him  leave  to  go  again  to  the  lor  A 
Seaforth's,  and  then  he  would  Team  all.  And 
at  the  same  time  his  majesty  telling  what  dan- 
ger had  been  suggested  to  him,  now  upon  the 
marquis*s  return  :  this  examinant  protested  he 
knew  nothing  against  the  person  of  the  marquis; 
but  that  he  was,  for  aught  this  examinant  knew, 
as  good  a  subject  as  any  the  king  had. 

Copia  Vera.    My  Lord  Ilea's  second  Exami- 
nation the  2ist  of  June  1^1. 

The  said  lord  Rea,  having  deliberately  heard 
read  the  Examination  of  James  lord  Uchiltrie, 
taken  the  20th  of  this  instant,  dqth  acknow- 
ledge the  same  to  be  true  in  all  points,  so  far 
as  the  same  concemeth  the  knowledge,  words 
or  acts  of  this  examinant,  saving  the  explana- 
tions hereafter  following :  He  saith,  that  as 
touching  the  conference  betweert  the  lord  U. 
and  this  examinant  the  Idth  of  May  last,  where 
it  is  therein  mentioned  that  this  examinant  told 
him,  that  since  the  time  of  their  last  speech, 
he  had  learned  more  certainty  than  erer  he  had 
before ;  this  examinant  did  not  say,  that  he 
had  learned  more  certainty  since  their  last 
speech,  for  in  truth  he  had  not  learned  any 
thing  within  that  time.  But  thinks  he  might 
say,  that  he  had  learned  more  certainty  since 
he  came  to  England  than  be  had  before ;  and 
therefore  takes  it,  that  the  lord  U.  did  mistake 
in  that  point. 

And  whereas  in  the  same  conferenOe  it  is  set 
down,  that  this  Examinant  should  say  that  he 
was  informed,  that  they  meant  to  strike  off  the 
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headt  of  all  the  principal  mto  about  the  king, 
this  cxaminaot  said,  that  Ue  was  informed  they 
would  strike  off  tfa«  beads  of  the  Spanish  fac- 
tion i  and  tbftt  be  named  the  Lord-Treasurer, 
the  two  bishops^  the  earl-marshal,  the  earl  of 
Carlisle,  sir  Francis  Cottiogton,  the  lord  IVIon- 
teithy  sir  Wm.  Alexander,  and  sir  Thomas 
Hope,  and  likewise  sir  Kenelni  Digby^  and 
spake  of  none  other,  neither  in  general  nor 
particular ;  and  suith,  that  he  was  so  informed 
toucbing  the  Spanish  faction  by  Mr.  Meldrum, 
and  David  Ramsay ;  and  couCning  the  Scots  by 
the  earl  of  Seafonh.  And  saiih,  that  Meldrum 
and  David  Ramsay  did  name  the  aforesaid 
Englishmen  to  be  of  the  Spanish  faction.  And 
whereas  it  is  said,  that  this  eiaminant  desired 
the  lord  Ucbiltrie  to  acquaint  his  majesty  or 
the  Lord-Tretisurer  with  the  matter ;  this  exa- 
minant  did  desire  him  to  acquaint  the  Lord- 
Treasurer,  but  did  not  mention  his  majesty,  but 
that  it  should  come  by  the  Lord*Treasurer  to 
his  majestv. 

He  confessed,  he  said,  that  since  his  coming 
into  England,  be  had  spoken  with  sir  James 
Kamsay,  sir  Jame^  Hamilton,  and  dapt.  Dou- 
glas, and  gotten  somewhat  out  of  every  one  of 
them;  but  did  not  say  he  had  spoken  with 
Alex.  Hamilton,  or  goiten  any  tiling  out  of 
him  since  this  examiiiant's  coming  into  Eng- 
land. 

This  Examinant  denieth,  that  he  either  said 
himself,  or  affirmed  ^s  being  said  by  the  lord 
U.  that  he  could  say  so  much  as  the  marquis 
should  not  have  the  face  to  deny  it :  but  said 
.  he  could  bring  as  honest  a  man  as  this  exami- 
nant, that  would  tell  to  tlie  marquis's  face  more 
than  this  examinant  would  do :  and  thus  he 
meant  by  the  lord  Seaforth.^-He  confessed 
that  he  said,  sir  James  Ramsav  told  him  he 
had  1,500  men  in  readiness,  bnt  woald  not 
bring  them  together,  till  the  parties  in  Scotland 
were  first  ready  ;  and  saiih,  sir  James  told  him 
as  much,  and  that  there  were  gpod  oflicen,  and 
the  earl  o(  .Essex,  and  the  abp.  of  Canterbury 
were  SDccties  for  some  of  them ;  and  other  than 
this,  he  spake  not  touching  the  1,500  men. — 
He  saith,  he  was  not  acquainted  with  the  list 
of  the  names  delivered  by  ike  lord  U.  to  the 
Lord-Treasurer,  nor  bad  any  thing  to  do  therein . 

(Copia  vera,)  The  second  Examination  of 
James  Lord  Ucliilirie,  taken  the  34Ui  of 
June  1631. 

The  said  Examinant  confesseth,  tlat  the  un- 
derttanding  which  be  had  of  the  business,  con- 
ceming  the  marquis  of  Humilton, .  whereof  he 
hath  been  so  often  examined,  came  to  him 
from  the  lord  Rea.  He  confesseth  further,  thfit 
Che  paper  of  Names  which  he  did  deliver  to 
the  Lord-Treasurer,  was  made  by  this  exami- 
nant himself  «wd  tlie  lord  Rea  Was  not  privy 
to  the  making  of  it,  or  to  the  delivery  thereof 
to  the  Lord-Treasurer,  till  after  it  was  done. 
•<— He  saith  that  the  cause  wherefore  he  did  in 
that  paper  mention  the  lord  marquis  to  be 
prime  -^g^nt,  was^  for  that  tbe  lord  Rea  had 
told  him,  the  lord  inarq(Uti!s  foUuwers  had  said, 
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the  intent  of  the  maranis's  levies  was  to  invade 
Scotland.  Bviog  told,  that  the  lord  Rea  hath 
been  so  for  frum  charging  the  marquis,  that  ha 
hath  affirmed  before  his  majesty,  that  for  aught 
he  knows,  the  marquis  is  as  good  a  subject  as 
any  the  king  hath  ;  he  aiisnereth,  it  in  tender* 
ness  and  care  of  the  king's  safetv,  and  upon 
ground  of  the  lord  Rea*s  relation,  for  the  lord 
marquis's  followers,  he  hove  gone  any  thing  too 
for,  he  tmsterh  bis  mtgcsty  will  impute  it  to  his 
duty. 

Being  ^sked,  why,  in  the  aforesaid  Paper,  be 
makes  the  earl  of  Melros,  the  earl  of  Roxourgh, 
and  the  earl  of  Duccleush  to  he  plotters,  saith, 
that  the  lord  Rea  told  him,  the  lord  Seaforth 
had  affirmed  it  to  him,  that  the  earls  of  Melros 
and  Roxburgh  were  acquainted  with  the  parti- 
culars and  secrets  of  the  business.  And  fur- 
ther saith,  the  lord  Rea  bifd  told  him,  he  could 
not  guess  who  else  should  be  in' the  plot,  unless 
it  were  the  lord  Buccleugh ;  of  whom  the  lord 
Rea  said,  he  heard  him  speak  terrible  and  prc- 
stmnpiuous  words  against  the  king,  at  his  own* 
table  in  Holland. 

He  said,  the  lord  Rea  did  affirm  to  this  £x|i* 
minant,  that  he  had  the  aforesaid  report?  of  the 
earls  of  Melros  and  Roxburgh  from  the  lord 
Seaforth,  before  he,  this  examinant,  n\ade  or 
delivered  the  said  Paper  to  the  I^rd-Treasurer : 
Tlie  said  examinant  doth  avow,  that  on  the 
13th  of  May,  the  lord  Rea  had  affirp^ed  to  him, 
that  since  their  former  speech,  (w!iich  was  th« 
dth  <»r  7  th  of  >f ay)  be  had  learned  more  cer- 
tainty tliau  ever  he  had  before. — He  confesseth, 
that  whene^s  in  his  fonncr  ExHuiioHtion,  he 
said,  the  lord  Rea  told  liim,  lie  was  informed 
that  they  meant  to  strike  off  tbe  heads  of  ail 
the  principal  men  about  tbe  king ;  he  was  mis- 
taken in  mentioning  idl,  and  dicinot  well  mark 
himself  when  be  su  expressed  it;  his  purpose 
being  to  have  said,  they  «vould  strike  off  tlve 
heads  of  many ;  for  so,  he  takes  it,  was  thie . 
scope  of  the  lord  lira's  speech. 

Being  told  thut  the  lord  Rea  denieth, that  lia 
spake  with  col.  Alexander  Hamilton  since  his 
coming  into  England,  he  saith,  it  is  possible 
thqt  this  examinant  might  mistake  in  adding 
that  name  to  the  rest,  and  therefore  will  not 
contest  about  that.  He  doth  avow,  that  in 
the  presence  of  the  lord  Rea,  before  the  Lord- 
Treasurer,  this  examinnnt  said,  the  lc?d  Rea 
could  say  so  much  as  the  marquis  should  not 
have  t!»e  face  to  deny  it;  and  what  this  exami- 
nant said,  the  loni  Rea  being  then  present,  and 
hearing  it,  did  not  gainsay. — -He  saith,  the  lord 
Rea  told  him,  sir  James  Ramsay  said  to  him, 
that  he  had  1.500  men  in  readiness,  and  the  first 
time  said,  upon  an  hour's  warning.  But  at  a 
second  time,  the  lord  Rea  spoke  nf  eight  days 
warning ;  and  furtl.er,  that  he  would  not  bring 
them  to  London,  till  .their  business  was  ready. — 
Being  acquainted  with  what  John  Macky,  son 
to  the  lord  Rea,  had  confes^  to -have  been 
told  him  bv  this  examinant,  he  doth  acknow- 
ledge it,  and  that  l»e  said  k  to  John  .Macky, 
after  the  lord  Rea  and  this  examinant  bad  at- 
tended his  majesty  about  tbt  same  busiacsi, 
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bat  did  not  think  hi»  speech  thereof  'to  John 
Mucky  should  have  dune  any  hurt  to  the 
busiiie^. 

(Copia  vera,)  The  thiixl  Examination  of  Do- 
nald Lord  Rea,  taken  the  24th  of  June  1631. 
lie  saithy  that  tbefir^t  time  that  tlie  lord 
Seaforth  had  any  speech  with  tlii^i  Eaaminant, 
touchint(  the  earls  of  Metros  and  lioxburgh, 
being  privy  to  the  particulars  and  secrets  of  die 
lord  llamilton's  business,  was  on  Monday  afier 
the  marqais*s  coming  out  of  Scotland,  and  not 
before. — lie  further  saiih,  that  the  lord  Uchil- 
trie  having  some  speech  with  tliis  examinant, 
who  might  be  like  m  Scotland  to  take  arms,  if 
the  marquis  of  Hamilton  should  take  up  arms ; 
the  said  lord  U.  and  not  tliis  examinant,  named 
the  lord  Buccleugh :  whereupon  this  exanjinaut 
told  him,  that  at  the  siege  of  the  Busse,  this  exa- 
minant heard  the  lord  Buccleugh  use  some 
wordsy  whereby  this  ex&minant  took  him  to 
come  male-content  out  of  England. 

'Jhe  Tenor  of  bis  Majesty's  Letter  directed  to  the 
Lord^  of  his  Majesty's  Council  of  Scotland. 

•  C.  jR.  Right  trusty,  &c.    The  lord  Uchiltrie 

*  having  been  examined  before  our  council  here, 
'  touching  some  Informations  given  by  him,  re- 
'  fleeting  upon  some  of  the  nobility  of  that  our 

I  *  kingdom ;  we  have  been  pleased  to  remit  him 
'  thither,  to  be  tryed  according  to  the  laws 
'  thereof;  having  to  that  purpose  sent  you 
<  herewith  inclos^  some  Depositions  under  his 

*  own  hand,  and  the  authentic  copies  of  others,' 
'  whereof  the  principals  we  cause  to  be  reser\'ed 
'  here,  because  they  iikewii>e  concern  other 

*  persons.  Our  pleasure  is,  that  having  given 
'  order  for  receiving  and  committing  him  to  safe 
'  custody,  you  cause  try  and  censure  him  ac- 

*  conling  to  our  said  laws,  before  what  judica- 

*  ture  and  judges  you  shall  think  fit  and  com- 
'  petent  for  that  purpose;  and  for  your  so  doing 
'  these  shall  be  sufficient  warrant.     Given  at 

*  our  honour  of  Hampton-Court,  the  24th  of 
'.September,  1631/ 

After  this,  my  Lord  Advocatcf  produced  the 
list  of  Names,  or  Representation  written  and 
given  in  by  him  to  the  Lord-Treasurer  of  Eng- 
land, upon  the  16th  of  May  1631,  together  with 
the  lord  Uchiltrie^s  Dittay,  of  the  which  List  or 
Representation  and  Dittay  aforesaid,  the  tenor 
follow  eth  : 

The  tenor  of  the  List. 
Representation  for  my  Lord- Treasurer. 
The  inarquis  of  Hamilton  is  prime  agent. 
Plotters. 
The  earl  of  Melros. 
The  earl  of  Roxburgh. 
The  earl  of  Buccleugh. 

Adherents  to  Hamilton,  by  hew  blood  and 
affinity, 'and  dependance. 
The  earl  of  Kinghornr. 
-     The  earl  of  Abercome. 
The  carl  of  Glencaime. 
The  %'iscaunt  Lauderdale. 
The  marquis  of  Huntley. 
TheearUfWigtoB. 


By  near  Alliance  by  his  two  Sisters. 
The  earl  of  Eglington. 
''  The  viscount  Drumhingrig. 
The  earl  of  Melros  hath  alliance  and  affinity. 
The  earl  of  Cassils  his  son-in-law. 
The  lord  Carnegie  his  son-in-law. 

The  lord  Lyndesay  his  grandchild  by  bis 
daughter. 

Ine  lord  Boyd  his  grandchild  by  his  daughter. 

The  lord  Ogilvie  his  son-in-faw. 

His  eldest  son  married  to  the  earl  of  Marr's 
daughter;  And  so  brother-in-law  to  the  lord 
Ersk^ne,  now  Keeper  of  his  majesty's  two 
principal  Castles  of  Striveling  and  Edinburgh ; 
and  so  commander  of  all  almost  of  his  majesty's 
Ordnance  in  Scotland. 

The  earl  of  Melros's  son ;  likewise  brother- 
in-law  to  the  earl-marshal,  and  to  the  earb  of 
Rothes  and  Kini^horne. 

The  earl  of  Melros's  second  son,  married  to 
the  lord  Wanchton's  daughter. 

The  earl  of  Metros  himself  brother-in-law  to 
the  earl  of  Somerset,  and  to  the  lord  Bal- 
merinoch. 

The  earl  of  Roxburgh. 

Brother-in-law  to  ihe  earl  of  Perth. 

Father-in-law  to  tlie  constable  uf  Dundee. 

Father-in-law  to  the  lord  Pitcuirn.  , 

And  the  said  lord  Roxburgh  able  to  raise  of 
his  own  friends  and  followers  above  1,000  gen- 
tlemen in  two  days. 

The  earl  of  Buccleugh. 
•  The  earl  of  Buccleujj;h,  rtephew  to  Roxburgh. 

The  earl  of  Buccleugh,  brother-in-law  to  tlie 
lord  Erskyne. 

The  lord  Hayes. 

The  earl  of  Winlon.  ^ 

The  lord  Sempill. 

The  lord  Ross. 

A  pud  Edinburgh  vtgesirao  nono  Novembris 
1631.  In  presence  of  the  bishop  of  Dunblane, 
my  lord  of  Carnegie,  my  lord  Justice  Clerk, 
and  Justice  Depute.  The  whilk  day  James 
lord  Uchiltrie  being  present  before  the  lords 
examinators  above-named ;  and  the  list  of 
Names  before  mentioned  being  shewed  nnta 
him,  and  he  required  to  declare  if  he  would 
recognize  and  acknowled^  the  same  to  be  his 
own  nand-writing;  the  said  lord  Uchiltrie,  after 
inspection  and  cocsideration  thereof,  dechtred 
that  List  of  Names  was  written  with  his  own 
hand,  and  delivered  by  him  to  the  Lord-Trea- 
surer of  England  ;  tic  nbtcribitur  J.  Uchiltrie, 
ad  3.  of  Dunblane,  Carnegie,  Geo.  Elphmston, 
A.  ColviUe. 

The  Tenor  of  the  lord  Uchiltrie's  Dittay  or  In- 
dictment. 

James  lord  Uchiltrie ;  Ye  are  indicted  and 
accused  forasmekill  as  by  divers  acts,  statutes 
aid  constitutions  of  parliament,  made  and  pub- 
lished in  the  days  of  oar  sovereign  lord's  most 
royal  progenirors,  specially  by  the  43d  act  of 
the  9nd  parliament  of  James  1,  of  worthy  me-" 
morjr  it  is  enacted,  statute  and  ordained.  That 
ail  leosmg-makers  aad  teUers  of  them,  whilk 
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may  engender  diKord  betwixt  the  king  and  lii^ 
people^  wherever  they  may  be  gotten,  ahull  be 
challenged  by  thetoi  that  power  has,  and  tyne 
life  and  goods  to  the  king.  And  likewise  by 
the  83d  act  of  the  sixth  parliament  of  kine 
James  1,  of  eternal  memory,  bearing;  touching 
the  article  of  Lcasing>ma(ken  to  the  king's  grace, 
of  his  barons,  great  men  and  lieges,  and  for 
punishment  to  be  put  to  them;  therefore  it  is 
thereby  declnred,  that  the  king's  grace,  ^ith 
advice  of  bis  three  estates,  ratifies  and  approver 
fheacts'and  statutes  made  thereupon  of  before, 
and  ordains  the  same  to'  be  put  to  due  execu- 
tion in  all  points;  whiiks  acts  of  parliament, 
in  tlie  905rb  act  of  the  14tb  parliament  of  our 
sovereign  lord's  dearest  father  king  James  the 
6,  of  nappy  and  neverndyiog  memory,  and 
with  advice  of  his  highntss's  estates  in  that  par- 
liament ratified,  approven^  and  confirmed,  and 
ordained  to  be  put  in  execution  in  all  time 
thereafter  followmgy  as  in  the  said  laws  and  acts 
of  parliaqfient,  at  length  is  contained.  Not- 
withstanding whereof,  it  is  of  verity,  that  he 
the  said  James  lord  Uchiltrie,  having  in  the 
month  of  May^  the  year  of  God  1651,  last  past, 
heanl  by  relation  of  Donald  lord  Kea,  that 
certain  speeches,  surmises  and  informations 
were  made  to  him  by  David  Ramsay,  with  the 
head  of  Mr.  Robert  Meldrum,  and  certain 
other  persons  beyond  sea,  in  Sweden,  Pomei^ 
land  and  Holland  respectively ;  and  by  the  said 
David  Ramsay  and  certain  other  persons  within 
the  kingdom  of  Enj^land,  anent  some  plot  and 
dangerous  purpose  intended  against  the  sacred 
person  of  our  gracious  lord  and  sovereign,  the 
king's  most  excellent  majesty,  bis  gracious 
queen,  and  their  dearest  son  the  prince,  and 
against  the  land  by  surprizing  the  king's  ma- 
jesty's bouses  and  castles  of  f^inburgh,  Stnve- 
liue,  and  Dunbarton,  ond  for  seizing  6 f  the  town 
of  Leith.  Ye  not  being  content  to  retain  your- 
self .within  the  bounds  of  a  faithful  subject,  by 
revealing  of  that,  whereof  ve  had  received  in- 
formation from  the  said  ford  Rea,  out  of  a 
malicious  policy  and  design,  tending  to  the 
sowing  of  discord  and  sedition  betwixt  his  ma- 
jesty and  his  most  loyal  subjects,  (he  lord  mar- 
quis of  Hamilton,  the  earl  of  Haddington,  the 
earl  of  Roxburgh,  and  the  earl  of  Buccleogh ; 
did  at  your  first  meeting  with  bis  majesty,  which 
was  upon  the  17th  of  May  lost  past,  signify  to 
bis  highness,  that  the  busmess  was  a  Treason 
intended  against  his  maiest^f :  and  that  the  party 
was  the  marquis  of  Hamilton,  as  ye  was  in- 
formed. And  to  the  etTect  his  majesty  might 
be  put  in  better  assurance  of  the  truth  of  your 
said  speeclies,  ye  upop  the  16ih  of  May  pre- 
ceding, delivered,  to  the  lord-treasurer  of  Eng- 
land, a  List  of  Namesy  to  represent  to  bis  ma- 
jesty,, the  strength  of  the  said  marquis  of  Hamil- 
ton's party  and  adherenu  in  Scotiand.  AVhilk 
is  all  written  with  your  own  hand,  and  iniitled, 
"  Representation  for  my  Lord-Treasurer." 
Wherein  ye  name  the  marquis  of  Hamilton  to 
be  the  prime  agent,  and  names  the  earl  of 
Melros,  now  earl  of  Haddington,  the  earl  of 
Boxi>ui)|;b,  and  the  «aji  of  Bucdeugb,  to  be 


plotters.  Likewise  upon  Sonday,  being  the 
9!i{d  of  May  last  past,  at  which  day  tl>e  marquia 
of  Hamilton  (having  come  post  from  Scoilend 
in  tliree  daya)  was  tu*prt*sent  himself  to  lus  ma- 
jesty. And  ye  thinking  that  ye  had  possessed 
his  majesty  sufficiently  witii  your  malicious  Leas- 
ings  and  Calumnies  against  t4ie  said  lord  roar- 
quis;  and  ihat  his  majesty  being  so  Instigate 
and  Irritate  against  him,  would  follow  your 
cruel  and  malicious  counsel ;  ye  came  to  his 
majesty  about  the  eod  of  bis  dinner,  and  roost 
boldly  and  male-pertly  spake  to  his  raiijesty 
tliese  words,  '  Sir,  now  ye  know  the  busioese, 
<  but  knows  not  the  time,  and  therefore,  Sir, 
'  either  do  or  die.'  By  the  whilk  mnlicioot 
counsel  (if  God  by  his  grace  had  not  ruled  and 
directed  the  heai^  of  our  gracious  sovereign  to 
proceed  in  the  business  with  greater  wisdom, 
calmness  and  moderation,)  ye  by  your  former 
wicked  counsel  intended  ye  thereby  did  what  ^ 
in  you  lay,  to  move  and  cause  his  majesty,  to 
put  in  practice  some  sudden  and  \  ioleni  course, 
for  subversion  of  the  life  and  honour  of  the  said 
lord  marquis,  his  majesty's  most  loyal  subject. 
Like  as  all  tlie  present  articles  and  passages  in 
your  proceedings,  in  the  premises,  were  malici- 
ously forged,  in\'ented  and  practised  by  your- 
self; '/itliout  any  warrant  arising  to  you  from 
the  Relation  of  the  said  lord  Rea's ;  whilk  is 
manifest  by  your  own  Deposition,'  made  in  the 
presence  of  a  number  of  the  council  of  England, 
deputed  ,by  his  majesty  for  your  examination, 
upon  the  SOth  and  24th  of  June  last  past*  By 
the  which  ye  have  granted  and  confessed  tb« 
premises  laid  to  your  charge  to  be  of  verity ; 
and  also  does  grnnt  that  the  paper  of  Names 
which  re  did  deliver  to  my  Lord-Treasurer,  . 
as  said  is,  was  made  by  yourself.  And  that 
the  lord  Rea  was  not  privy  to  the  making  there- 
of, nor  to  the  delivery  of  the  same,  to  the  said 
Lord-Treasurer.  And  sic-like  in  your  examin- 
ation, ye  beii^g  inquired  for  w£nt  cause,  ye 
did  name  the  said  lord  marquis  to  be  prima 
"gciiN  yc  could  assign  no  true  reason,  nor* 
cause,  by  any  warrant  of  the  lord  Rea  aeainet 
the  niar()uis.  But  by  the  contrary  the  said  lord 
Rea  being  examined  jupon  the  Slst  oC  Jime, 
in  presence  of  his  majest^^s  council,  dedared 
that  he  knew  nothing  against  the  person  of  the 
lord  marquis;  hut  that  the  said  lord  marquis 
was  as  good  a  subject  as  any  the  king's  majesty 
had.  And  likewise  ye  being  asked  by  what 
warrant  ye  did  call  the  earU  of  Melros,  Rox- 
burgh, and  Bucdengh  to  be  Plotters ;  ye  an- 
swered thereto,  thnt  the  lord  Rea  had  told  you, 
that  the  lord  Seaforth  had  affirmed  to  him,  tliat  i 
the  earis  of  Melros  and  Roxburgh  \«ere  ac- 
quainted with  the  particulars  and  secrets  of  that 
business,  declaring  thereby  that  the  lord  Rea 
had  affirmed  that  to  you,  before  you  gave  in, 
and  delivered  your  paper  of  representation  t*» 
the  lord  treasurer.  And  further,  ye  dedared, 
tlmt  the  lord  Rea  had  told  you,  that  he  could 
not  guess  who  elbe  should  have  been  upon  the 
plot,  unless  it  were  the  lord  Buccleugh.  Albeit 
the  lord  Rea  being  examined  in  presence  of  his  ' 
inajest/s  council  upon  the  24th  of  June  laS 
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paait^  declared ,  that  the  first  time  the  lord  Sea- 
forih  had  any  speech  with  him,  anent  the  earls 
of  Melriis  and  Roxburgh,  and  iheir  being  privy 
to  the  marquis  ot'  Humiltno's  business,  was  upon 
ihe  Monday  after  the  marquis  of  Hamilton's 
coming  out  of  Scotland,  and  not  before  :  and 
the  marqitis  having  come  to  court  from  Scotland 
ttpon  Saturday  the  21st  of  May,  and  the  repre- 
sentation given  by  you  to  the  Lord  Treasurer, 
eontniuing  the  li^t  o{  the  Plotters  and  Actors, 
being  given  in  by  you  to  the  said  Lord  Treasu- 
rer, upon  the  Ifith  of  May  before ;  ye  could 
never  ti'uly  aifirm,  that  ye  had  nauied  the  said 
6arls  to  be  plotters,  dpon  pretence  of  any  in- 
fcrmation  received  from  my  lord  Rea,  who  did 
not  speak  to  you  anent  them,  at  the  time  of  the 

Swing  of  the  said  Representation  ;  but  eight 
ays  thereafter,  and  such  like.  The  said  lord 
-&ea  deposed  opon  the  said  '24th  of  June,  that 
ye,  and  not  he,  did  name  the  earl  of  Bucclcugh, 
as  one  who  w«juld  take  arms  in  Scotland  to  as- 
sist the  marquis ;  by  the  wliilhr  Leasings,  Ca- 
lumnies, and  slanderous  Speeches,,  untruly 
alotted,  deviled  And  vented  by  you,  n^^ainst  the 
iaid  m.irquis  of  Hamilton,  the  earls  of  Hadding- 
ton, Roxburg;]),  and  B»ccl»-u<»h,  in  manner  fore- 
said ;  all  of  them  beiiit:  his  majesty's  faithful 
councillors  and  loyal  su^jtcts;  ye  have  niani* 
Ibstly  controverted  the  tenor  of  the  said  laws, 
and  acts  of  pnrliameut,  and  incurred  the  pains 
and  puni&hmenft  mentioned  therein,  viz.  the 
deserved  punishment  of  de^th,  which  ought 
and  should  be  execu'fce  upon  you  with  all  rigour. 
Id  the  terror  and  example  of  others. 

The  Justice  at  command  of  a  warmnt  and 
direction  of  the  lords  of  the  secret  council, 
whereof  the  tenor  follows:  *  Apud  Halyrud- 
\  house,  vicetimo  quinto  die  meusis  Nov.  163 i. 
'  The  Lords  of  the  Secret  council,  for  some  spe- 
'  cial  cause,  and  coasider;iti)iis  moving  them, 
'  ordains  and  co^imands  his  majesty's  justice, 
*justice-clerk  and  thehr  deputes,  to  proroijat 
'  and  continue  the  Dyet  appointed  for  the  Trial 

*  of  James  lord  Ucbiitrie,  until  Thursday  next, 
^  the  1st  of  Dec.  next  to  come  :  whcreanent 
'  this  <?xtract  of  the  act  shall  be  unto  the  said 

*  justice,  justice-clerk  and  their  deputes,'  a  War- 

*  *  rant  extiactum  de  libris  actorum  secreti  con- 

*  *  cilii  S.  D.  N.  re^is,  per  me  Jacobuin  Pryni- 
'  '  rose,  clericum  ejusdem,  sub  mt'is  signu  et 

*  '  sabscriptione   ttvauualibus,  sic  subscribitur 

*  'J^acobus  Prymrose  ;* '  Prorogates  and  conti- 
.nues  J  the  Trial  of  James  lord  Uchiltrie,  now 

impannelled,  to  the  morn  the  1st  of  Decem-' 
bar  nest  to  come,  and  ordained  him  to  be  re- 
turned back  to  ward,  to  be  kept  iu  sure  firm- 
xuice,  in  the  mean  time :  the  jury  or  persons  of 
assize  summoned  to  this  day,  are  warned,  apud 
acta  to  compear  the  said  1st  day  of  December 
next  to  come :  ilk  person  under  the  pain  of  six 
marks. — Whereupon  the  Advocate  asked  In- 
struments. 

Cnria  Justiciaria  S.  D.  N.  Regis  tcni*  in  pre- 
torio  burjri  de  Edinburgh,  primo  die  mensis 
Decembris,  anno  Dnm.  millesimo,  sexcen- 
tesimoy  tricesimo  primo|  perhonorabiles  et 


discretes  riros,  magistros,  Alexander  Col- 
ville  de  Blair,  et  Jacobunr^Robertoun,  ad- 
vocatum,  justiciarios  depotatoB  nobihs  et 
potentis  comitis  Willielmi  comitis  de  8tra- 
therne  et  Monteith,  dom.  Grahame^  Kill- 
bryde,  et  Kynpont,  pne»idis  secreti  coocilii 
et  Justiciarii  generalis  diet.  S.  D.  N.  H«gi«, 
totius  sui  regni  Scotis,  ubilibet  oonstitut. 
sect  is  vocatis  et  curia  legitime  affirmata. 

Intran' 

*  James  lord  Uchiltrie,  delated  of  the  crimes 
foresaids,  cxintaiaed  in  his  Indictment  preceding* 

Pursuer. — Sir  Thomas  Hope  of  Craighally 
knight  and  baronet ;  his  majesty's  advocate  for 
his  highnesses  entries.  * 

Prolocutors  in  defence. — Mr.  Robert  Naimc, 
Mr.  Alexander  Pierson,  Gilbert  Neilsoty,  Ad- 
vocates. 

The  Prolocutors  for  the  impannelled,  pro' 
dnced  an  Act  of  the  Lords  of  secret  council  ; 
ordaining  and  commanding  them  to  compear 
and  assist  him,  by  proponing  of  aH  lawful  de- 
fence, competent  to  him  on  his  Trial,  and  de- 
sired the  same  might  be  insert  and  remain  oil 
process,  whereof  the  tenor  follows :  *  Apud  Ha- 

*  lyrudhouse  vigesimo  quinto  die  mensis  Novem- 

*  bris,  1631.      Wliereasr  James  lord  Uchiltrie 

*  has  made  choice  of  Mr.  Robert  Naime,  Mr. 

*  Alexander  Piersoii,  and  Gilbert  Neils<m,  ad- 
'  vocates,  to  concur  and  join  with  hire,  for  pro- 

*  poning  of  bis  lawful  defences,  competent  to 
'  him  against  the  Dittay,  whereupon  he  is  to  be 

*  accused  before  his  majesty's  justice,  upon  the 

*  1st  of  December  next :  therefore  the  Lords  of 
'  secret  council  ordains  and  commnnds  the  said 

*  three  advocates  to  confer  and  meet  with  the 

*  said  lord  Uchiltrie,  to  receive  his  informations; 
'  to  accompany  and  assist  him  at  the  bar ;  and 
<  to  do  ttieir  duty  and  office  in  all  and  every 

*  thing  lying  to  their  charge,  concerning  the 
'  proponing  of  all  lawfnl  defences,  competent  to 
*the  said  Ion)  in  his  atrial.  Wheneonent  the 
'  extract  of  this  act  shall  be  to  them  a  warrant 

*  *  extractum  de  libris  actorum  secreti  concilii 

*  *  S.  D.  N.  regis  per  me,  magistrum  Gilbertnni 

*  *  Prymrose,  clencum  ejusdem,  sub  meis  si^no 

*  *  et  suhscriptione  manualibus,  sic  subscribitur 
« '  M.  Prymrose."  After  reading  of  the  whilk 
Act  of  Council,  the  said  Prolocutors  protested, 
because  the  present  matter  of  disputation  e$t 
res  ardua,  anent  Treason  and  Relations  thereof^ 
frotn  party  to  party;  that  whatever  the  exi- 
gence of  the  rause  requires  from  tbem,as  proo& 
to  speak  herein,  tor  clearing  of  the  nobleman 
impannelled,  his  innocence,  and  of  the  war- 
rants of  his  information ;« that  it  is  not  with  any 
thought  of  wronging,  or  tasking  of  any  parties, 
noblemen  or  otl^rs ;  but  to  do  that  whilk  their 
duty  as  Prolocutors  craves  of  them  to  be  done, 
being  commanded  hereto  by  the  Lords  of  his 
majesty's  secret  Council:  and  that  the  purpose 
and  speeches  that  shall  by  God's  assistance  be 
onercd  and  delivered  by  them  in  this  matter, 
may  be  so  accepted  of  my  Lord  Justice. 

Thereafter  the  Indictment  of  the  16rd  UchtU 
trie,  beitig  rend  judidall  j,  and  he  accund  of  till 
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crimed  therein  contained ;  my  Ltfrd  Advocate 
asked  Iifstrumeifts  of  the  reading  thereof,  and 
of' the  acts  of  parttament  9et  down  in  the  pro- 
position of  the  said  Indictment.  And  becatne 
the  stubsumption  of  the  said  Indictment  is 
founded  upon  certain  Depositions  made  in 
England,  in  presence  of  fife  of  iiis  mmesty's 
eouDcitiorsy  deputed  by  his  majesty  to  that  ef- 
fect : '  he  tlierefore  repeats  the  Examinations  of 
the  lord  Uchihrie  produced  yesterday  in-  pro- 
cess, dated  tlie>20th  and  a4eh  of  June  last;  i^ith 
the  three  Examinations  of  my  lord  Rea*s, 
whereof  two  are  dated  the  21st  of  June,  and 
the  third  upon  ^te  $4th  of  June :  and  declared, 
that  he  used  these  Depositions  under  the  hands 
and  subscriptions  of  the  Sfvt  conncillors  of  Eng- 
land,  as  authentic  copies,  whilk  should  make  as 
good  faith,  as  if  the  principal  were  produced. 

It  is  alleged  by  Mr.  Alexander  Pietton,  as 
Prolocutor  for  the  pannel,  that  it  cannot,  nor 
sliould  not  be  proceeded  agtthist  tlie  i/nparrnel- 
led  here  in  Scotland,  but  conform  to  the  laws 
and  statutes  of  England ;  the  place  of  the  pan- 
nel his  ofience,  (if  any  be)  and  not  conform  to 
the  municipal  laws  of  Scotland.  *  Quia  de  jure 
'judex  originisvel  domicilii  non  potest  pQnire 

*  subditum  delinquentem  extra  territorhmi,  nisi 

•  secundum  pcenam  imposrtam  a  jure  communi, 
'  rel  secundum  statota  loci  in  Cjoo  deliquit  non ; 
'  autem  secundum  stntuta  ipsius  loci  'origints, 
'  vel  domicilii/  Jidhis  Clarus,  quest.  85,  numb, 
quarto. 

It  is  answered  hy  my  Lord  Advoeutey  that 
the  alledgente  is  no  ways  relevant,  except  the 
pannel  will  condescend*  to  the  relevance  of  the 
Dittay ;  and  of  his  own  consent  be  content, 
that  the  same  paSs  to  the  knowledge  of  an  as- 
size. Next,  ic  ia  answered  by  his  majesty's  ad- 
vocates that  he  op  pones  his  majesty's  Letter 
dhrcct  to  the  council,  bearing,  that  tne  impan- 
neUed  shall  be  tried  according  to  the  hiws  of 
this  kingdom.  And  in  the  one  place  it  shall  be 
jostified,  that  his  majesty's  letter  shall  he 
grounded  npon  the  civil  and  common  law. 

It  is  answered  thereto  by  the  lord  Vchittrit 
and  his  Profoci|tors ;  that  the  king's  majesty's 
Letter  if,  and  must  be  understood,  without  pre- 
judice, of  the  pannePs  lawful  defences. 

Item^  That  the  alledged  crimes  contained  in 
the  Dittay  are,  or  perchance  may  be,  lawful  in 
Engl  Aid,  and  yet  criminal  in  Scotland ;  and  it 
carries  no  reason  that  the  pannel  should  be 
punished  here  in  Scotland,  for  any  fact  com- 
mitted in  England,  not  punbhable  by  the  laws 
of  England,  where  the  pannel  is  tutui  ratione 
loci. 

Seeundo,  It  is  alledged  by  the  Pannel,  tirat 
the  subsumptton  of  the  indictment  has  no  de- 
penHance  upon  the  proposition  thereof;  be- 
cause the  particulars  contained  in  the  subsump- 
tion  are  no  ways  the  leasings  mentioned  in  the 
said  acts  of  paMiament,  whereupon  the  proposi- 
tion is  founded,  especially  seemg  the  leasings 
mentioned  in  the  said  acts,  are  leasing  tend- 
ing to  discord  betwixt  the  king  and  his  peo- 
ple: and  die  telling  whereof  is  unlaMu!  and 
prohibit.    Bat  the  particulnrf  of  the  Dittay  or 


Indictment  are  no  ways  sticH.  But  by  the  eon« 
tr«ry,  the  matter  thereof  being  an  heinous  trea* 
son  against  tike  kmg's  majesty  and  estate ;  in 
faTour  of  both,  '  propter  publicam  utilitateni,^ 
it  ia  incumbent  to  every  subject  iliat  shall. hear 
speeches  of  such  matter,  thom^h  the  matter  it- 
self be  a  lie  and  untruth,  whilk  is  alike  to  the 
hearer,  neil^rdoes|t  belong  to  bim,  to  judge 
or  discern  therein ;  it  is  incnmbent,  I  say,  to 
every  subject  incontinently  to  tell  the  same  ; 
the  telling  whereof  tends  not  to  discord  be- 
tween the  king  and  his  people ;  but  Co  sup- 
press  and  prevent  the  same,  and  the  chief 
Cause  thereof,  which  i^  Treason ;  and  the  nor 
telling  and  revealing  whereof  is  punithable  by 
the  law  of  all  nationf,  by  our  rounidpal  )aw^ 
and  acts  ot  parliament ;  yea,  by  the  same  acts, 
whereupon  tne  Dittay  is  founded,  viv.  James  0, 
parliaoient  14,  cap.  S05.  And  therefore  the 
telling  thereof  is  no  ways  fsrohihited  and  pu- 
nishable by  the  said  acts,  neither  are  these  pai^ 
ticulars  in  the  Indictment  the  leasing  mefr- 
tioned  in  the  said  acts,  whilk  is  medium  eoip- 
cludendr\n  the  Dittay.  And  whilk  last  act  be- 
ing the  last  in  time,  as  it  ratifies,  to  it  explaint 
the  true  sense  of  the  former. 

And  further,  it  is  alledged  by  Gilbert  NeiS- 
iwi,  prolocutor  for  the  Pannel,  that  not  only  by 
the  foresaid  act,  of  the  Hth  parliament  of  kiiy 
Jaoses  6,  whereupon  the  Dittay  is  founded,  is 
there  a  necessity  laid  npon  the  impannelled,  and 
all  his  majesty's  Keges,  to  reveal  what  they  hear, 
concerning  his  majesty's  prejudice ;  but  like- 
»ise  by  the  lS4th  act  of  James  6*s  dth  parlia- 
ment, it  is  specially  statute.  That  whosoever 
hears  any  speeches  to  the  harm  or  prejudice  of 
the  king's  majesty's  estate,  shall  with  all  ddi^ 
^ence  reveal  the  same  to  bis  majesty,  or  to 
some  other,  the  king's  majesty's  ofKcers,  that 
mav  make  the  same  manifest  to  his  maj^ty, 
witli  this  special  addition,  that  in  case  the  same 
be  not  done,  the  person  concealer,  and  not 
teller  or  revealer,  shall  incur  the  like  punish- 
ment, contained  in  the  said  acts,  set  down 
■  against  the  principal  leiising-makers.  'And  so 
the  impannelled  was  necessitate,  upon  no  lesf 
pain  than  his  life  and  estate,  to  reveal  the  same. 

It  is  answered  by  his  majesty's  Advocate, That 
this  preceding  defence  can  clndc  no  part  of  the 
Dittay ;  because  the  first  part  thereof  anent 
the  lawfulness  or  neces«tyof  reveahng  of  trea- 
son is  granted  iit  the  Dittay  or  Indictment. 
And  if  the  pannel  had  contained  himself  withiii 
the  doty  of  revealing,  albeit  the  Plot  artd  Trea- 
son revealed  had  been  false,  yet  he  would  have 
deserved  commendation  and  reward  from  h» 
master.  But  the  Indictment  is  founded  opott 
three  particulars,  to  tlie  whifk  no  answer  i9 
made ;  and  whilks  three  particulars  agrees  and 
quadrates  with  the  natural  quality  of  the  leas- 
ings, contained  in  tl;e  art  of  parliament,  where* 
upon  the  Dittay  is  founded.  Because  they  are 
such,  as  mi!»ht  have  engendered  discortt  be- 
twixt his  majesty  and  his  loyal  subjects ;  in  so 
far  ai  it  is  qualified  in  the  Dittay,  that  the  im- 
pannelled having  only  had  his  relations  from  the 
lord  Rea,  and  whfik  velattbns  bad  no  warrauf 
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agiuntt  the  marqait  of  Ilamiltoii  •  person,  as 
author  or  actor  of  the  Treason,  oor  egaiost  the 
three  noblemeA  as  Plotters,  but  depended  '  ex 
'  auditus,  vel  relatione  relati  ab  aitero  ;*  tlmt 
is,  from  David  Ramsay,  and  Mr.  Robert  Mel- 
d»*uai,  of  whom  neither  of  them  did  relate  any 
thing  that  could  prove  against  the  marquis; 
but  simply  upon  the  speeches  and  report  of 
some,  whom  they  call  his  followers,  or  upon 
their  imagination,  or  possibly  foolish  and  per- 
verse wi»l^,  that  the  nobleman  who  was  im- 
ployed  for  the  levying  of  an  army  for  aiding 
the  king  of  Sweden,  should  employ  his  forces 
to  the  destruction  of  the  king,  his  queen,  the 
prince  their  dearest  son,  and  kingdom.  Yet 
the  impannelied,  when  as  he  might  have  suffi- 
ciently exprest  his  loyal  duty  tolas  master,  by 
bringing  the  lord  Rea  to  his  majesty,  to  make  his 
own  relation,  did  at  the  first  appearance  before 
his  majesty  turn  the  uncertain  report  and  rela- 
tion to  a  positive  speech :  shewing  that  the  bu- 
•iness  was  a  treason ;  and  the  party  the  mar- 
quis of  Hamilton.  Neit,  the  Pannel,  by  his 
Representation  ail  written  with  his  own  hand, 
and  delivered  to  my  Lord-Treasurer  of  England, 
to  be  shewn  to  his  majestjr,  he  has  expressed 
the  lord  mar(|ui$  to  be  prime  agent ;  and  the 
carls  of  Haddington,  Rosborgh,  and  Buccleugb 
to  be  plotters;  and  bath  added  to  the  number 
of20or30  noblemen,  as  adherents  to  them. 
•  And  last,  when  his  majesty  had  received  this 
positive  information,  aini  was  possessed  with 
appearance  of  the  truth  thereof;  to  add  a 
spark  to  the  fuel,  the  Motto  nas  given,  *  Sir, 
*  now  either  do  or  die  ;*  whilk  words  could 
not  contain  any  other  intention  or  event  (if 
bis  majesty  had  not  been  graciously  and  wisely 
disposed),  but  either  to  have  used  some  vio- 
lent course  against  the  marquis's  person  and 
hfe,  or  to  commit  him  to  prison,  and  to 
cause  him  to  make  answer  as  to  Treason,  ex 
vincuiit :  whilk  is  the  condition  of  trnytors, 
both  by  the  common  law  and  by  the  ai:t  of 
parliament,  made  by  k'mz,  James  3,  parliament 
12,  cap.  49,  whereby  it  is  ordained,  That  per- 
sons slandered  of  Treason,  frhtill  be  taken  and 
remain  in  firsumce,  while  they  thole  an  assize. 
And  all  their  proceedings  are  directly  con- 
trary to  the  act  of  parliament,  whereupon  the 
Dittay  is  founded,  especially  seeing  the  rannel^ 
by  bis  deposition,  made  the  30th  of  June,  Ar- 
ticulo  primo,  in  relating  the  lord  Rea's  first 
speeches  declared  that  the  lord  Rea  granted 
that  he  bad  no  certain  ground  for  the  i  reason 
alledged  by  him;  and  it  is  an  heinous  and 
odious  &ct,  punishable  by  all  laws,  to  turn  rela- 
tion into  delation,  and  to  be  an  author  or  ad- 
viser to  a  sovereign  prince,  to  begin  at  execu- 
tion before  trial.  And  all  the  particular  points 
of  the  Dittay  are  clear,  and  evident  by  the  De- 
position of  the  impannelied,  made  upon  the 
20th  snd  24th  days  of  June;  whilk  are  the  true 
copies  of  the  original  and  authentic  Deposi- 
tions, made  in  the  presence  of  five  of  his  ma* 
jesty's  council  in  England  ;  like  as  the  copies 
produced  and  read  in  the  presence  of  the  Pan- 
■el,  and  his  prolocutors,  are  subicribed  by  the 


said  five  coundllon;  and  also  are  declared  by 
his  m^est/s  letter,  directed  to  his  council  the 
24th  of  September,  to  be  true  copies  of  the  said 
Depositions :  whereof  the  principals  are  reuin- 
ed  by  his  majesty,  for  the  causes  mentioned  in 
the  said  Letter.  And  therefore  ought  to  hare 
full  faith,  as  if  the  principals  were  produced ; 
like  as'tiie  Pannel  by  his  acu  de  eaiumnia  will 
not  refuse,  but  that  the  Representation  contain- 
ing the  li»t  of  the  names  was  given  in  by  him, 
without  the  privity  of  the  lord  Rea,  and  also  that 
he  spake  these  words  to  his  majesty  upon  tiie 
Sunday  after  dinner,  being  the  2id  ot  May  ; 
which  was  the  self  same  day  that  the  marquis 
came  from  Scotland  to  England,  and  was  to 
present  himself  to  his  majesty,  \  iz.  *  The  purpose 

*  is  known,  the  time  not  kuown ;    Sir,  either 

*  do  or  die ;'  in  respect  whereof  the  ailed* 
gente  dUght  to  be  repelled. 

It  is  duplyed  for  the  Pannel  by  bis  Prolo- 
cutors, as  to  the  particulars  contamed  in  my 
Lord  Advocate's  Answer,  they  cease  to  answer 
him  now  in  the  general^  seeing  they  are  upon 
the  relevancy  of  the  Dittay  and  Indictment, 
and  shall  answer  evety  one,  $inguiatim  as  they 
lie  in  the  Indictment,  syo  ioco, 

TertiOf  It  is  alled^  fur  the  Pannel,  that  the 
particulars  contained  in  the  Indictment  are  not 
Leasings,  '  quoad  referentem  neque  id  genus 
'  refereus  mentitur,  quoniam  quantum  in  ipso 
'  est  non  fallit,  sed  foUitur,  et  quicquid  fabiutis 

*  vel  roendacii  in  relatis  inest,  id  ad  suos  an- 

*  tbores  rei'erendum,  cap.  Is  autem  22  quest. 
'  2.  et  cap.  55.  Beatus  Paulus  ibidem,  ubi  di«' 
'  citur,  non  mentiri  eum  qui  animum  fallendi 
'  non  habet  quod  est  esseutiale  et  formale  men« 

*  dacii,  impost ura  scilicet  et  intentio  fiUlendi.'  \ 
And  tlie  teUing  and  revealins  of  the  whilks 
matters  aforesaid,  '  nullum  habet  in  se  delic- 

'  turn,  sed  est  de  natura  booi  ;*  beitig  com- 
manded, and  therefore  in  the  hearer  and  reiater, 
'  presmuitur  omnis  dolus  abesse,  quia  parere 

*  necesse  habet.'  And  specially  in  such  a  bu- 
siness as  this,  whilk  so  highly  concerns  the  king's 
majesty  and  estate.  Whereof  there  was  so 
mat  appeapince,  by  the  relation  made  by  the 
K>rd  Rea,  whilk  the  pannel  craves  may  be  read 
to  the  judge. 

It  is  answered  by  my  Lord  Jdvaceie,  that  if 
the  defence  means  of  the  Treason  related  by 
tlie  lord  Rea,  the  patmel  cannot  be  <|uarrellea 
for  it,  nor  for  telling  thereof,  ulbeit  it  were  a 
lye.  But  the  Leasings  and  Calumnies  assumed 
upon  in  tlie  Dituy,  arises  upon  the  contra^ 
diction,  betwixt  that  which  was  related  by  the 
lord  Rea,  and  that  -whilk  was  spoken  and 
affirmed  positive  to  his  majesty.  -  And  where 
it  is  alledged,  that  <  mendacium  est  semper  cum 
'  animo  rallendi,' that  is,  '  in  divcrepantia  inter 
'  intdlectum  et  vocem  ejusdem  persons ;' 
where  he  thinks  one  thing,  and  speaks  anoiher, 
whilk  is  not  our  case.    But  'jnendacium  vel 

*  falsitas,'  whereupon  we  dispute,  is  the'  dis- 
crepanee  and  tlie  contrariety  betwisc  the  re- 
lation made  by  the  lord  Rea,  and  that  which  . 
is  related  by  the  pannel:  wherein  the  pannel 
was  obliged,  as  m  faithfiil  subject,  to  »ake  a 
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timpie  or  true  rflation,  *  Bine  paraphrasi,  vel 

*  periptirasi,  sine  interpretatione,  vel  circumlo- 
<  catione,  et  ut  in  Apographa  ve!  exempl&ri 

*  committitur  fatsitas,  si  transcriptio  differt  ab 
'  exetiiplartf  ita  committitur  falsitas  ubi  relatio 
'  positive  rcfercur;'  whilk  is  the  leasings,  where- 
upon the  Diitay  subsumes.  And  where  it  is 
desiM  that  the  lord  Rea's  relation  may  be 
produced  and  read  to  the  Judge,  if  it  be  meant 
of  that  relation  whilk  is  subscribed  by  the  five 
councillors  of  England  ;  and  if  the  pannel  will 
ncknon  led^e  it,  to  make  faith  as  the  principal, 
together  with  tlie  remanent  depositions  of  the 
pannel,  and  the  lord  Rea,  whilk  are  all  sub- 
scribed by  the  said  five  councillors,  and  already 
produced  and  read  to  the  judge ;  the  pannel 
shall  receive  satisfaction  of  bis  desires,  other- 
ways  not. 

ft  is  duplyed  for  the  Pannel,  tiiat  the  fore- 
said  alledgeance  is  to  answer  that  part  of  the 
Ditta^,  bearing  the  heads  thereof  to  be  forged 
and  vented  hy  the  pannel. 

Quarto,  it  is  alledged  by  the  Pannel,  that  as 
to  the  subsumption  of  the  Dittay,  bearing,  that 
all  the  articles  and  passages  of  proceeding 
therein  mentioned,  were  maliciously  invented 
add  practised  by  the  paniiel,  whilk  is  qualifyed 
by  the  PannePs  own  Deposition  and  alledged 
Coofession  against  himself,  and  by  the  Pannel's 
Deposition  freeing  the  I»rd  Rea,  and  the  lord 
Rea's  Deposition  freeing  himself  thereof;  the 
qualification  inibrces  not  the  pannel  in  the 
particulars  *to  be  a  leasine-maker,  and  to  have 
forged  lyes. — First,  For  the  Pannel's  own  De- 
position, it  inibrces  the  just  contrary,  to  wit, 
that  the  lord  Ren  was  the  Pannel's  informer  in 
all.  As  for  the  lord  Rea's  Deposition  against 
the  pannel,  proported  in  the  Dittay ;  that  in- 
forces  not  fo.  gtng  of  lyes  against  the  pannel, 
neither  can  the  lord  Rca't  deposition  have  any 
force  against  him ;  first,  because  the  lord  Rea 
is^  party,  ^nd  the  pannel  is  a  witness  against 
him  for  the  king,  and  whose  deposition  cannot 
be  respected  against  the  testimony,  made 
aoratnst  himkelf,  for  the  king^s  majesty  :  and  in 
eiect  is  but  a  denial,  whiJk  can  neither  liberate 
himself  nor  weaken  the  pannel's  deposition. 
'  Et  omnibus  in  re  propria  dicendi  testimonii 
'  facultAtem  ^ora  subrooveruut,  lege  10.  Cod. 
'  de  testibus.'  Item,  The  lord  Rea's  deposition 
made  by  him,  not  bein^  sworn,  and  so  is  null 
of  the  law;  <  Quia  testis  injuratus  examinatus 

*  non  probat  nee  fidem  facial,  Ig^e  juris-ju- 

*  randi ;'  nuim  Cod.  de  testibus  et  lege  testium 
xviii.  Cod.  eddein. 

Item^  The  lord  Rea's  Deposition  not  made 
in  the  presence  of  the  pannel,  and  so  <  non 
*<  valeat  authentica,  sed  etsi,'  Cod.  de  testibns. 
Item,  Although  the  lord  Rea  were  not  party, 
he  is  but  <  testis  singularis  et  nihil  probat.'  Item, 
The  lord  Rea's  Depositions  produced  cannot 
be  respected,  because  th«y  are  not  the  principal 
subscribed  by  my  lord  Rea,  but  relations^  and 
doubtless  from  the  council.  *  Et  in  critmoall- 
'  bus  aliorum  judicum  relationibus  credere  non 
'  oportet,'  Lege  siogul.  xir.  Cod.  de  accusa- 
tiombtts  et  ioscriptioaibiM. 


It  is  declared  by  the  lord  Uchiltrie  himself, 
now  upon  Pannel,  that  tlie  Depositions  whilk 
he  made  in  England,  and  subscribed  with  his 
hand,  are  true  iu  themselves,  as  he  there  de- 
poned, according  to  the  relations  and  grounds 
of  Information,  which  he  received  from  the 
lord  Uea.  The  reconciliations  which  are  in- 
grossed  in  the  several  Depositions,  being  al- 
lowed and  admitted  fur  reconciling  of  any  ap- 
parent contrariety,  without  prejudice  of  what 
explanation  of  the  same  depositions  he  may 
justly  make  further;  he  declares,  that  ihe 
alledge4  copies  of  the  Pannel's  own  depositions, 
under  the  hand  of  the  five  councillors,  so  far  as 
his  memory  can  serve  him,  are  not  diffet-eut  in 
the  substance  of  them,  from  the  original.  But 
that  there  is  no  more  in  his  depositions,  nor 
that  whilk  the  subscribed  copi^  contain,  that 
he  cannot  say.  And  this  his  lordship  does  ac- 
cording to  his  memory,  and  in  reverence  of  his 
roajestv's  letter,  and  noblemen's  bands  thereat. 

My  Lord  Advocate  takes  instruments  of  the 
impannelled's  declaration  in  that  part,  whereby 
he  grants  that  the  copies  of  bis  depositiont 
made  by  him,  under  the  hand  of  the  five  coun- 
cillors, is  not  different  in  substance,  according 
to  the  Pannel's  memory. 

Thereafter,  my  lord  Uchiltrie  and  his  Prolo- 
cutors craved  that  the  lord  Rea*s  Relation 
made  upon  the  18th  of  May,  whilk  under  the 
hand  of  the  five  cotucillors,  might  be  read  to 
him,  because  he  minds  to  found  exceptions 
thereupon. — ^To  the  whilk,  it  is  answered  by 
bis  majesty's  Advocate,  that  he  cannot  be  com- 
pelled to  produce  the  said  Relation,  in  respect 
no  part  of  the  qualification  of  the  Dittay  is 
founded  thereupon.  And  yet  according  to  his 
former  answer,  say^,  if  the  rannei  will  acknow<- 
ledge  the  tame,  as  it  is  under  the  hands  of  the 
five  <:otmctllors,  to  make  asvgreat  faith  as  the 
principal,  he  is  content,  that  tiie  oaid*  Relation 
be  reud ;  of  the  wbiik  Relation  the  tenor  fol* 
lows.  . 

The  true  Relation  of  such  passajtes,  as  I  Do- 
nald Lord  Rba  bave  heard  or  leoimed, 
which  may  concern  my  most  dread  sove- 
reign,  or  his  estate,  beyond  seas  and  clse- 
wbere^  as  I  will  be  ready  to  take  my  oath 
upon,  and  seal  with  my  blood  agamst  all 
opponents.  Written  this  18th  of  May, 
1631. 

In  the  month  of  April,  1680,  or  thereby,  at 
my  coming  from  Stockholm,  I  fbund  col.  Alex. 
Hamilton^  brother  to  the  earl  of  Haddington, 
sir  James  Hamilton,  son  to  the  said  eari,  sir 
James  Hamilton  of  Reidhall,  nephew  to  the 

said  earl,  and  one  Hamilton  the  lord  of ; 

who  were  all  officers  under  the  king  of  Sweden 
then.  But  before  my  coming  there,  they  had 
all  cashiered  themselves,  not  hftving  served  one 
year. 

At  this  time  the  laird  of  Bensho,  LynHesay, 
my  lieut.  colonel,  being  bed-fellow  and  comrade 
tfi  sir  James  Hamilton  son  to  the  earl  of 
Haddington,  keepmg  a  ciiamber  in  James 
MacUeaae's  a  Scotsmaa's  faoiis«  is  Stockfaohn, 
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Ljodcsay  did  inform  me,  that  the  reasoD  why 
the  Uomiltons  had  cashiered  theivseUes,  was 
bl»caus€  their  chiefs  (he  innrquid  of  Hamilton, 
was  to  be  a  soldier,  and  they  would  follow  \m 
fortunes.  1  asked  Lyndc^ay  who  had  told  ium 
so  much ;  he  tuld  me  sir  James  liamilioii  of 
Priestdeidi  IIaddiugtou*s  son :  and  Lyndesay 
told  me  Mitbal^  tliut  all  these  Ilaoiiltoos,  and 
sir  John  Ilanulton,  another  son  of  Hadding- 
ton's, had  denuded  themselves  of  their  fortunes 
and  estates,  some  of  them  to  their  friends,  but 
the  earl  of  Haddington's  children  to  their  father. 

Moreoiucr,  Lyudesay  told  me,  that  sir  James 
Hamilton,  Haddington's  second  son,  had  told 
him  that  sir  James  §|)eQce,  now  lord  Sucucey 
bad  directed  Mr.  Robert  Meldrum  witli  letters 
into  England;  and  that  thereafter  they  did 
expect  David  Ramsay  with  tiie  head  cousin  to 
the  lord  S pence,  as  ambassador  from  the  mar- 
quis of  11  umilton  :  and  all  tlie  Hamil tons  did 
expect  David  Ramsay's  coming. — Also  Lynde- 
say did  inform  me,  that  sir  James  Hamilton 
did  desire  him  to  join  with  Uiemi  and  that  they 
would  give  him  a  regiment ;  which  he  did 
accept,  and  did  desire  my  cousent,  wliich  I 
did  Weld  unto. 

Also  ten  or  twelve  days  after  we  did  hear 
from  Denmark,  that  there  was  an  ambassador 
coming  from  England,- who  proves  to  be  David 
iRamsuy ;  who  did  give  hiniseit*  out,  all  tlie  way 
as  he  came,  to  be  an  ambassador :  which  to 
prove,  he  did  stand  in  competition  with  bis  ma- 
jesty, our  dread  sovereign's  extraordinary  am- 
bassador sir  Tlipmas  Roe ;  both  the  said  sir 
Thomas  and  David  Ramsay  encountering  in 
Uie  town  of-  -  -  -  -  in  Denmark  :  yet  David 
Ramsay  would  never  rlo  so  much  as  visit  the 
other  ambassador.  Upon  which  oversight  I 
did  (|uestioii  David  Ramsay,  whose  qjiswer  was, 
be  did  not  desire  to  be  seen  of  any  man  that 
would  discover  him  ;  affirming  to  bis  cousin  sir 
Robert  Ansiruiher  (as  David  Ramsay  told  me) 
that  no  honest  man  coald  live  at  home.  David 
Ramsay,  col.  Alex.  Hamilton,  and  sir  James 
Hamilton,  attending  their^dispatch  from  the 
'  Ming  of  Sweden  at  Elsroebv,  were  forced  (o  re- 
side with  me  in  my  ship,  lor  at  this  time  we 
were  all  on  ship -board. 

And  one  night  drinking  some  healths,  amongst 
die  rest,  the  marquis*s  health  coming  by  course, 
I  asked  cot.  Alex.  Hamilton,  the  marquis's 
christian  name ;  he  answered  me, '  James,  by 
'  the  grace  of  God;'  sir  James  added,  <  King  of 
*  Scodand  :*  thereA)re  his  healtli  passed  under 
that  name»  till  I  did  take  exceptions,  and  did 
desire  them  to  alter  their  title;  sir  James 
Hamilton  answered  noUtu,  voUns,  it  should  be 
so,  and  did  laugh.  I  did  desire  them  to  drink 
it  more  covertly,  thus,  *  To  the  happy  event  of 
<  all  Good  Intentions  -/  so  David  Ramsay  said 
it  should  be  so. 
,  *  That  night,  after  the  two  colonels  Hamiltons 
went  to  bed,  David  Ramsay  and  I  being  alone 
on  the  hatches  above,  David  Ramsay  and  1 
drinking  and  smoaking  a  pipe  of  tobacco,  told 
me  many  abuses  in  the  court  of  England ;  lay- 
ing the  whole  blame  upon  the  Lord-Trc^rer. 


He  told  me,  that  tbe  marquis  had  sent  him  witib 
a  chadenge  to  the  Treasurer,  and  that  Popery 
and  Arminianism  had  ever  come  the  most  part 
from  the  Bi&hops;  and  that  there  was  nothing 
looked  for  but  desolation  and  change  of  religion, 
and  that  the  poor  soul  the  king  was  bhnded  to 
his  ruin  ;  ana  that  he  had  been  pUrin  with  tlie 
kiuc,  till  he  did  give  bim  no  ear ;  therefore  he 
said,  he  Imd  retired  himself  from  thence,  since 
no  hootrSt  man  could  live  there,  and  with  many 
such  discourses  he  laboured  to  possess  me.  My 
answer  was,  Tlie  Lord  ainertd  those  evils,  and 
no  remedy  but  p Alienee.  By  Ood,  Donald, 
(said  he)  I  will  use  vour  own  phrase,  we  must 
help  God  to  amend  it.  He  told  me,  he  bad 
brou)(ht  as  much  gold  with  him,  as  would 
maintain  him  at  the  rate  of  six  pound  »-day  for 
three  years,  and  did  assure  me  that  before  that 
time  would  expire,  that  Hod  would  raise  up 
bome  men  to  defend  his  Cbuich,  and  liberate 
hoiitst  men  from  slavery.  Withal  he  told  me, 
that  his  majesty  at  his  parting  with  hiui,  told 
him,  that  he  would  do  with  him  us  Liag  Henry 
4.  said  to  CoUrl,  I  will  think  on  tiiee  in  absence 
as  present. 

Thereafter  I  did  desire  one  favour  of  him, 
that  he  would  tell  roe  if  the  marquis  of  Hamil- 
ton would  coma  over ;  be  said,  he  would  tell 
me  to-morrow.  T!.e  next  ni^ht  after,  I  did 
renew  ray  former  question  ol  the  marquis's 
coming  over,  and  be  said  he  would.  1  askol 
him  what  content  my  lord  marquis  iiad  at  home .' 
He  said  none;  for  the  king  had  lorced  him  to 
marry  a  wife,  and  to  acknowledge  her,  wlio  he 
said  was  a  very  beast.  I  asked  him  of  what 
religion  my  lord  marquis  was  ?  He  said,  a  good 
protestaut,  ami  before  it  were  long,  he  would 
let  tlie  world  see  his  aim  wa«  the  defence  of  his 
religion.  I  told  him,  it  did  avail  us  little  to 
make  the  Gospel  a  fair  parage  in  Germany,  if 
we  lost  it  at  home.  He  said,  tliere  were  many 
honest  men  in  our  land,  and  that  the  marquis 
would  use  his  army  tp  protect  ihcm,  which  was 
his  only  aim.  I  desired  him  to  go  no  further 
on  witfi  me;  for  I  would  not  desire  more  trust 
of  it,  but  that  I  would  spend  my  blood  in  my 
lord  marquis's  quarrel.  Well,  my  lord,  I  will 
go  no  further,  fur  my  m.nster's  secret  no  man 
shall  get. 

The  third  ni};ht,  on  land  in  an  i»le,  he  told 
mc,  that  Alex.  Hamilton  and  sir  James  were  to 
go  fur  England,  mid  he  to  Holland ;  yet  if  I 
had  any  thing  to  do  in  England,  that  he  would 
be  willing  to  do  mc  service,  i  told  him  I  liad 
a  mind  to  seek  the  reversion  of  Orkney  from 
tt»e  king  my  master,  if  the  marquis  would  me-  - 
diate  with  my  master ;  for  it  were  jLiood  for  my 
lord  to  have  a  friend  in  that  place  for  his  ends. 
He  said,  By  God  it  was  to  be  thought  upon ; 
and  he  did  desire  me  to  give  him  leave  to  think 
upon  it  that  night.  On  the  morrow,  he  and- 
Alexander  Hamdton  did  desire  roe  to  write  a 
general  letter  to  the  marquis,  with  the  two  co* 
Umel  Hamiltons,  with  great  assurances  of  true 
friendship  from  their  master,  if  I  would  con- 
tinue constant  in  resolution ;  I  did  give  them 
my  letter,  and  so  we  pax  ted. 
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In  ifae  month  of  July,  a  day  or  iwo  nfter  the 
taking  of  Stetioy  I  did  encounter  Mr.  Meldruni 
u'lio  came  from  England :  after  salutatJoi)»9  I 
did  ask  him  what  news?  He  uutiwered  me, 
matters  nru  woibe  and  worse ;  the  kiug  givetii 
greater  way  to  Papiibts  and  Arntiniani»  than  be- 
tore ;  that  Cottingham  was  gone  to  bes  peace 
wiih  Spain;  that  Pembroke  was  dead;  that 
die  marquis  governed  ail,  and  was  made  Keeper 
of  Wiiidoor,  and  was  made  knight  of  die  garter, 
and  was  to  be  Admiral  of  England.  He  did 
usk  me  where  his  cousin  David  Ramsay  was : 
I  told  him  he  was  gone  for  Holland ;  i)e  did  ask 
roe,  what  lie  had  done  :  I  did  answer,  that  all 
was  ended  to  his  mind,  and  that  Alcx.'HamiU 
ton  was  to  get  p(>\%der,  iurm«»,  and  mnnition 
with  him  fmm  Sneden,  to  the  marquis.  At 
tliese  news,  he  did  throw  his  cap  to  the  ground, 
and  cut  a  cnptr,  calling  aloud,  Good  news! 
good  news !  I  am  a  happy  man !  I  am  luippy 
and  made  for  ever !  I  thank  God  my  five  years 
pains  is  not  for  nothing  ;  good  my  lord  Ilea,  is 
this  true?  Yes,  said  I,  for  1  have  one  double  of 
die  contract,  I  am  engaged  in  the  business  to 
David  Ramsay,  and  Alex.  Hamilton  and  sir 
James  Hamilton,  and  by  writ  to  my  lord  Ha- 
milton. O  my  lord,  (saiih  be)  that  was  the 
work  of  God  and  not  man,  to  inspire  your  lord- 
•hip  to  go  with  us  ? 

At  that  time  I  cast  Lyndesay  loose,  to  find 
more  of  Meldrum;  who  told  Lyndesay  that 
6,000  trained  soldiers  would  do  the  turn  with 
their  own  faction  in  the  country. 

The  next  day  at  col.  Leslie's  tent,  I  aicoun- 
tered  Meldrum,  whom  I  did  call  out,  and  be 
told  me  that  king  Charles  was  good  and  cretited 
for  nothing,  but  for  desolations  and  undoing  of 
kingdoms,  religion,  and  people.  There  was  no 
way  but  to  immurate  him  witliin  a  wall  or  dun- 
geon for  ever.  I  asked  what  way  we  might  do 
that  ?  He  said  the  way  was  etisy :  first,  after 
the  men  were  listed  in  Scotland,  that  thev  might 
take  one  pontics  time  to  learn  to  handle  their 
arms  at  Leiih,  without  any  suspicion :  then 
they  might  seize  on  t lie  castles  of  Edinburgh, 
Sterling  and  Dumbarton  in  one  night,  and 
upon  Berwick  ;  and  having  the  castle  of  Edin- 
burgi),  the  town  durst  not  stir ;  then  to  fortify 
lieiil);  thereafler  into  Englund  per  force.  I 
answered,  the  plot  was  good  if  it  held. 

He  told  me  turtlier,  that  he  was  writing  a  De- 
clnration  of  the  justness  of  the  marquis's  quar- 
rel, with  the  tjifrannical  using  and  suUering  of 
tht  Ohurch  under  king  James  in  his  last  days, 
and  now  worse  groaning  under  his  son ;  with 
the  Hamiltons  clear  title  to  the  crown.  I  al- 
lowed of  all.  But  I  did  demand  who  I  thought 
would  take  our  parts ;  he  said,  he  did  know 
nine  of  the  best  earls  in  Scotland  that  would 
live  and  die  with  us.  As  also  that  the  body  of 
England  was  with  us,  and  some  of  the  nobility 
for  evil  will  of  the  Treasurer.  The  ntxt  day 
there  came  news  of  the  birth  of  the  prince;  I 
did  ask  Meldrum  if  tliat  would  cool  the  inar- 
quis'fl  intentions  :  -  he  sighed  and  said,  not  if 
tit«  king  and  queen  of  Ek»hemia  \^ill  g^ve  their 
liHUgliter  to  the  marquis,  as  they  had  promised.  I 
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Is  that  true,  said  I  ?  He  answered,  I  should  see 
ere  it  were  long.  That  night  I  did  desire  Lvii- 
desay  to  drink  with  Meldrum,  which  he  did, 
and  Harry  Muschampe  an  Eugli&h  gentlrmau 
was  with  them.  Lyndesay  tuld  me  on  the 
morrow,  he  did  think  Mrldrum  to  be  tlie  woriit 
secretary  in  the  world,  for  be  did  reveal  this 
lust  night  all  he  did  think.  I  do  not  remember 
the  niuht's  discourse;  but  do  remit  to  Mus- 
champ's  relation. 

A  week  after,  I  did  speak  with  Meldrum 
again  in  Leslie's  tent ;  so  he  did  desire  me  to 
walk  forth,  and  told  me  he  had  been  with  8e^ 
cretary  Sudeler,  to  whom  Meldrum  did  deliter 
a  private  packet  of  letters,  and  did  require  an- 
swer. But  the  Secretary  told  him,  that  the 
king  of  Sweden  would  write  none,  till  he  heard 
from  the  marquis  of  his  lost  letters,  sent  with 
David  Ramsay.  Meldrum  went  further  with 
tiie  Secretary  of  Sweden,  telling  him,  that  k 
was  greatly  tor  the  advantage  of  the  king  of 
Sweden,  whose  ambition  was  without  limits^ 
that  the  marquis  did  raise  war  in  Britain ;  for 
if  the  king  of  Sweden  bad  a  mind  to  take  Deo** 
mark,  the  king  of  Britain  should  not  be  abl^ 
to  help  his  uncle.  The  secretary  of  Swedes 
did  answer,  that  we  care  not  for,  neither  do  we 
fear  your  king  :  for  he  that  would  not  help  hit 
own  sister,  wUl  never  help  his  uncle. — I  did  ask 
Meldrum  what  they  did  intend  to  do  with  the 
prince  and  queen  of  Britain  ?  He  answered, 
the  child  should  be  cast  in  wiih  his  fatlier,  and 
the  queen  sent  home  to  her  mother  to  be  put 
ill  a  mouastiry.  I  did  a&k  him,  what  charge 
he  would  have  in  those  employments  f  He  said, 
he  should  be  Secretary  of  State,  and  have  a 
horse -troop. — Meldium  did  shew  me  also,  thai! 
ail  who  would  not  take  our  part,  of  Scotsmen 
in  Scoiland  should  be  put  in  the  'Bass,  or  some 
other  prison,  till  all  were  ours ;  and  that  the 
marquis  would  take  pledges  of  all  who  ia 
Scotland  did  lie  by  as  neutrals  at  the  first. 

At  my  coming  to  Holland  in  March  last, 
David  Ramsay  did  leave  word  at  Amsterdam^ 
when  I  did  come,  to  send  him  word;  which  I 
did :  he  came  from  the  Hague  to  Amsterdam, 
and  stayed  with  me  eight  days,  where  he  did 
deliver  me  a  letter  from  the  marquis  only,  of 
comphinent  and  thanks.  He  told  me  all  went 
right  with  the  marquis;  that  be  bad  gotten 
from  his  maje^ty  10,000/.  in  England,  and  the 
Winc-Cusroms  of  Scotland  for  16  years; 
which  the  marquis  would  sdl,  and  tliat  all 
things  went  on  without  any  obstacle ;  and  that 
the  only  stay  was  for  want  of  arms  and  muni- 
tion, and  ejipecially  powder ;  and  desired  me 
to  put  on  hard  for  this,  «iib  the  Swedish  am^ 
bassador,  which  I  did.  Therea/ter  he  told  me, 
he  had  evil  news  to  tell  me,  that  the  Quirqui^'f 
wife  WHS  brought  to  bed  of  a  child. 

I  did  ask  him,  where  our  forces  should  meet| 
he  ^aid  upon  the  sea,  aud  tliereafter  land  in 
Sciitlond  or  England,  he  would  tfll  me  no 
more  ;  but  that  for  my  business  of  Orkney,  | 
might  have  it  better  cheap  tlmn  to  pay  the  du- 
ties of  it;  and  he  told  me,  that  when  I  should 
meet  with  the  marquis,  he  would  infuie  iu  mf 

5r. 


451]   CTATE  TMAIJS,  7  Charles  I.  1 031. ^Tlie  Trial  <f  Jama  Lord  Uehikrie,    [45« 


that  which  he  durst  not ;    since  he  wnaid  have  j 
iht;   Hwrquis^  to   tJike   the  thaoks  to   himsflf. 
,An«4  »uth.il  be  Hid  de«ie  rne,  thai  I  >h(tul<i  not 
teil  the  niaiquisi  what  h<td  past  betweeu  him 
aud  me. 

I  did  nsk  him,  wh  <t  part  of  England  we 
shouhl  best  land  at  ?  Ift?  said  at  Varmoutli  or 
Harwich,  or  I hert'by.  He  t>ld  me  that  Eng- 
land htid  matte  a  peace  with  >p:mi  vecy  preja- 
diciul  to  IloliaDd;  suid  ihut  the  tieasuicr,  and 
Mjch  of  the  Spanish  taction,  a»  Carlisle,  and 
Cottingte)ti,  and  Kenelin  Digby,  had  muffled 
the  k4iig  tc»  bar  the  Hollander  from  the  fi^hina; 
which  he  said  might  tkll  out  happily  tor  theiii, 
■ndhe  did  desire  me  to  assist  them  at  the  prince 
of  Orange's  hand,  as  a  special  service  n>  the 
niatqtiis,  to  make  ihe  Skates  couiribute  with  the 
marquis:  and  I  did  speak  to  the  prince  of 
Oraiiiie,  and  his  excellency  told  me,  that  he 
would  do  his  l>est  therein. 

He  told  me,  that  Spain  and  France  were 
striving  who  should  fir<ji  drink  up  England  in 
their  ambition ;  bat  he  hoped  the  marquis 
should  prevent  ihtfro  both.  He  did  a^k  my 
ndvice,.  wiietlier  it  were  best  to  crosn  tin;  seas 
Oiire,  or  to  go  on  bravely  ?  1  ansi-vered,  delays 
were  not  uood,  which  he  did  subscribe  to  ;  and 
so  we  concluded,  and  i  cmne  for  England. 

At  my  coming  to  Enalaad,  my  l.>rd  Hamil- 
ton did  *4ive  me  many  thanks,  assuring  me,  that 
he  would  not  want  me  ;  and  that  I  should  have 
what  coDdirions  I  would  desire,  lor  he  said, 
that  should  not  separate  us.  I  did  dcs're  his 
lordship  t'»  go  on  \vith  me  really,  if  he  meant  to 
h.ive  my  service,  he  should  ha«e  it  without 
conditions;  he  did  answer,  My  lord,  I  will  not 
•Want  you,  lor  [  have  written  to  the  king  of 
Sweden,  with  Elphinjibt'.n  and  Meldrum,  that 
I  will  (itUut  you  with  me,  and  assure  your 
lordthip,  that  he  that  will  hazard  with  me  now 
in  this  busiiies-',  it  shall  be  a  tie  to  me  and  my 
posterity,  to  hazard  my  for  tune  and  estate  wiih 
him  aod  his.  The  same  word  the  ot-xt  day  he 
cent  to  me,  with  sir  Janies  Hamilton,  the  e.irl 
of  Haddington's  son. 

Thf  said  s:r  James  Hamilton  and  l  being  to- 
{rether,  I -did  much  commend  a  suit  of  apparel 
w  hich  sir  James  h^d  ;  Ins  answ  er  was,  1  have 
lheM»  on.  pay  them  who  will,  I  have  taken  ihem 
up,  it  may  he  a  merchant  of  London  will  pay 
for  then,  ere  it  be  long ;  my  lord,  take  one 
also  on  luck's  head. 

The  fiT'jt  day,  my  lord  marquis  went  down  to 
Greenwich  in  a  barge,  accompanied  wiili  sir 
James  Kamsay,  sir  James  Hamilton,  sir  Robert 
Ballenden,  Capt.  Doiiclas,  and,  I  do  think,  Lu- 
tiowick  Leshe,  the  king  our  master  havmg 
gone  bef  »re  ;  the  discourse  was  moved,  if  they 
were  to  make  an  insurrection,  where  would 
thiybegm?  The  marquis  answered,  he  would 
march  lo  London  directly  ;  and  ime  of  them,  1 
thiok  ('apt.  Douglas,  said,  that  he  knew  a 
h'tose  in  Lomfoo  should  make  them  up  for 
ever. 

ilint  day  my  lord  marquis  told  me,  he  would 
sell  the  Wine-Ctistoms,  for  he  expected  no 
fiuira  firoia  Eogland.      Capt.  Douglas  tM  me, 


that  they  would  haie  from  the  king  100  barrels 
of  powder,  and  thitt  they  would  makeshift  fur 
anns.  Sir  James  Ratr.say  ^lld  me,  on  Sunday 
labt  at  Greenwich,  that  he  had  1,500  men  in 
readiness  un  a  week  or  less  advertisement ;  and 
that  his  stay  only  was  here,  till  he  heard  tlie 
mtn  in  Scotland  wtrc  ready ,,  and 'that  his  ren- 
dezvous would  be  at  Norwich,  and  meet  the 
rest.  Sir  Jatnes  Hamilton  told  roe,  that  ttie 
English  rendezvous  should  ship  at  Harwich,  for 
be  said,  the  devil  have  his  part  oi  the  river  of 
Thames,  he  did  not  like  it. 

The  earl  of  Roxburgh  told  me,  that  he  and 
others  the  marquis's  friends,  ^ere  at  first 
against  tlie  marquis's  courses ;  but  now  since 
they  ^aw  Im  lurdship  so  far  en^iaged,  and  that 
he  only  aime<l  at  the  glory  of  God,  that  he  and 
ail  others  his  friends  would  put  to  their  helping 
hand. 

On  Thursday  last,,  the  eatl  of  Koxhnrgh  told 
me,  tl>at  the  marquis  would  hasten  his  resolu- 
tion, and  said,  that  he  would  assure  me,  my 
lord  marquis  thinks  hinisetf  for  ever  bound  to 
me,  and  so  do  all  his  {fiends,  for  his  lordship's 
cau'^e ;  aiid  I  will  assure  yeur  lordship  he  trusts 
you,  and  that  you  never  took  a  more  last  and 
real  friend  by  the  hand. 

My  lord  Uoi burgh,  sir  James  Ramsay,  and 
captain  Douglas  questioned  me,  what  wa» 
the  reason,  that  1  liad  taken  on  sir  Pierce 
Crosby,  since  the  marquis  had  cast  him  offf 
This  day  severally,  I  told  them,  I  was  forced, 
in  honour  and  conscience,  te  keep  my  promts* 
to  the  king  of  Sweden  ;  so  that  I  did  take  on 
sir  rierce  Crosby,  to  send  him  thither  with 
Irish  and  En^rlish,'  and  that  myself  was  minded 
with  nil  the  Scots  that  I  could  get,  to  follow 
the  mirquis's  fortunes ;  the  which  answer 
severally  given,  gave  them  all  content. 

In  witness  of  the  truth  of  the^e,  1  have  signed 
it  with  my  hand,  day  and  year  afore»aid. . 
Hie  subset ibUur,  D.  Rea. 

After  reading  of  the  whilk  relation  judicmlly,. 
the  said  lord  Uchiltrie  declared,  that  so  far  as 
his  memory  serves  him,  there  is  no  difference 
betwixt  the  foresaid  copy  of  relation,  subscrib- 
ed by  the  five  counsellors,  and  the  principal,  or 
original,  set  down  and  subscribed  by  the  said 
Donald  lord  Rea :  upon  the  making  of  th» 
whilk  declaration,  his  m3Jesty's  Advocate  asked 
Instruments. 

Thereafter  his  majesty's  Advocate  answering 
to  the  former  alledgeances  proponed  by  the 
pannel,  and  <o  the  Hrst  part  thereof,  he«ppon- 
ed  the  pannel's  own  Depositions,  made  upon 
the  SOth  and  24th  of  June,  subscribed  by  the 
five  councillors ;  and  whilk  are  granted  by  the 
pa^nnel  to  be  true  c<ipies,  together  with  the  re- 
presentation subscribed  and  written  with  the 
flannel's  own  hand,  whilk  verifies  the  first  and 
ast  points  of  the  particulars  concerning  the 
pannel's  positive  affirmation  of  the  treason. 
And  that  the  marquis  was  prime  agent  thereof, 

together  with  the  speeches  spoken  to  his  ma- 
jesty, upon  the  Sunday  after  dinner ;  and  as  to 

Uie  third  particular  poiut  of  the  Diitay^  aaeut 
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the  carls  of  IIndidini>ton,  Roxburgh,  and  Buo 
cleii^ii,  wliO  are  called  Plotters ;  ihat  is  verified 
by  the  relations  made  by  the  lord  lieu  the  18tii 
ot'May,  ackiiOM  iedged  also  by  the  pannel,  and 
by  the' lord  Uiea's  Deposiiions,  wiulks  are  used 
conjunctly^  for  verifying  the  second  pariicuhir 
point  of  the  Jttd|(me<it,  anent  the  three  noble- 
men i»ho  are  railed  I'lottern,  the  one  tliereof^ 
viz.  the  relation  to  prove  tlie  neisative  part  of 
the  Dittay,  and  that  the  panne!  had  no  war- 
rant froui  tbelord  Rea :  and  for  verifyinf^  tlie 
a&nnativey  that  tlie  lord  Rea  disrlairaed  the 
came  uses,  the  said  lord  Rea's  De()0>itu)ns. 
And  where  it  is  a  Hedged,  that  the  DittHV,  so  far 
AS  it  IS  founded  upon  the  lord  Rea's  Deposi- 
tion, is  not  relevant  agninst  the  pannel,  because 
he  is  the  pannel's  party,  anri  because  he  mn% 
not  sworn,  and  not  in   presence  of  partip<i, 

*  ^uod  est  testis  singniariv  and  not  subscribed 
by  him;  it  is  answered,  first,  That  the  nrirative 
point  per  se  is  sufficient  to  infer  the  relevancy 
of  the  Dittay  in  this  point ;  that  he  gave  them 
up  as  Plotters,  without  any  warrant  of  the  re- 
lation  fr  m  the  lord  Rea,  whilk  is  clfnr,  by 
conferring  the  list  of  Representation,  given  in 
by  the  pannel  (wherein  they  are  called  Plot- 
ters),  witi)  the  said  loid  Rea's  relation.  Where- 
by it  is  evident  that  the  Representation,  given 
in  upon  the  16th  of  May,  cou!d  have  no  war- 
rant <if  the  relation,  whilk  in  the  pannel's  De- 
positions is  alfirmed  to  have  begun  upon  the 
13th  of  May,  and  closed  the  18th  of  May,  and 
delivered  to  tlie  Lord-Treasurer  to  be  given  in 
to  his  majesty.  Within  the  whilk  relation 
there  is  not  a  word  of  the  said  three  earls; 
neither  caq  the  pannel  pretend  ignorance  here- 
of, io  respect  he  in  bis  own  Deposition  grants 
and  cpnfesseth,  that  the  Lord-Treasurer,  to 
whom  they  were  remitted  by  his  majeuy,  de- 
sired to  give  ill  the  relation  in  writing,  conform 
to  the  whilk  the  pannel  and  the  lord  Rea  went 
together  and  consumed  the  whole  night  in 
drawing  the  said  relation  ;  wiiilk  night  was  the 
night  or  evening  of  the  said  17th  of  May, 
whereupon  first  they  appeared  before  his  ma- 
jesty. And  the  pannel  having  gi%'en  in  the  re- 
presentation of  the  prime  agent  and  the  plot- 
ters upon  the  16ih  day  precedine,  he  could  not 
have  omitted  such  a  substantial  point  of  the  re- 
lation, which  so  nearly  touched  the  marquis 
and  the  three  noblemen  aftiresaid,  and  the  pan- 
neKs  own  exoneration.  Like  as  the  pannel' 
himself  with  his  own  hand  wrote  up  and  drew 
off  the  said  lord  Rt^a'^  Papers  the  said  relation 
of  the  18th  of  May  :  so  that  the  pannel  can 
never  affirm,  that  he  had  any  warrant  from  the 
said  relation  for  branding  the  marquis  as  prime 
agent,  and  the  said  three  noblemen  as  plotters. 

And  as -to  the  Arguments  made  aeainst  the 
lord  Rea's  Deposition  ;  First,  the  same  is  not 
used  per  u,  but  jointly  with  the  other,  '  £t 
'juncta  plena  faciunt  6dcm.'  Next  the  lord 
Ilea  is  not  the  pannel  his  party, '  sed  e«>t  author 

•  et  mandator  quem  lenebatur  ederc-,'  otfaerMrays 
he  would  have  been  himself  culpable  of  treason, 
or,  a  delator  of  treason  against  the  said  noble- 
men, *  pfiena  tiUiouis  vel  tautopatheias  *  by  act 


of  parliament,  made  ly  king  James  6,  par.  11, 
cap.  42.  Next,  <  ^uiia  nect-ASttas  jurisjumndi 
'  quia  non  testis  sed  auMior  a  rco  nuncupatus.' 
And  the  singularity  ca.inot  ^te  obje*  ted.  b>  i  ause 
he  used  him  *  tanqnani  miigularein  et  S'duui,'  to 
warrimt  his  declarhtion ;  und  for  present  lie 
could  not  he,  if  the  lord  Ken  had  been  examined 

*  tanquam  testis,*  as  ibc  pannei  idiedgcs;  und 
as  to  the  nuthcuiickness  nf  the  copy  of  the  re- 

I  lation,  it  is  approvin  by  the  paui:cl,  and  he 
cannot  be  heard  to  object  agairtft  the  authen- 
tickne«iS  thereof,  nor  ot  the  other  copies  ;  bc- 

!  cause  tlu-y  are  subscribed  by  the  said  tive  conn- 
seUors,  and  have  the  warrant  (d*  his  mnjtsiy*s 
missive  letter  directed  to  the  council :  which 
the  pannel  for  reverence  of  hi'*  majesty's  letter, 
and  of  the  counsellors  subsciiber^  of  the  said 
copies,  has  acknowledged  as  tiue.     And  there- 

1  fore  cannot  be  heard  to  object  a^ninst  ih>  re- 
munent,  nhilk  has  the  like  Mdeniniiy  of  hi>  ma- 
jesty's h'tttr,  and  couvquently  the  fourth  ai- 
led ticance  oti^ht  to  be  repelled. 

Quinto,  It  ii  alledged  tor  the  pannel  by  his 
prolocutors,  That  a<»  to  tht*  particular^  of  his 
Dittay,  the  pannel  puit^e*.  every  one  ot  them  in 
manner  following;  viz.  The  first  particular 
point  is  not  relevant.  bec«ii«>e  ib.it  the  pannc-l 
at  his  iir-t  meetint;  with  his  mHJe>ty  upon  the 
17(li  of  May  did  signify  to  hit  uisije^ty,  that  the 
business  was  a  Tiedson  Hgninst  h  s  niujesty^ 
and  that  the  party  was  tho  marquis  of  Hamilton, 
as  he  was  informed.  This  Article  enforce  s  not 
against  the  pannel,  that  he  is  a  leasing  maker 
and  forger,  but  clearly  frees  him  there- »t',  hev\r- 
in)( '  aii  he  was  informed.*  VVhiik  Article  being 
the  sum  and  sub^^tance  of  the  \^hole  Dittay 
haviiig  the  aforesaid  clausule(as  ho  was  infgrm- 
ed)  annexed  thereto,  inforces  of  necessity  the 
same  claosule  to  all  i he  particulars  of  the  Dit- 
tay comprehended  under  the  said  f^eneral,  *  quia 

*  semper  specialia  generalibus  insunt.'  .And 
that  the  pannel  spake  it  by  information,  it  is 
clear  by  the  pannet's  Depositions  upon  the  COtK 
and  24th  days  of  June,  and  by  the  lord  Rea's 
Deposition  the  Sl^t  of  June,  ackno«%  ledging  the 
paonel's  Examination  to  be  true  in  all  points, 
in  so  far  as  tlie  same  concerns  the  knoMlrdge, 
wortls  and  acis  of  the  lord  Hea,  and  by  the  re- 
lations made  by  the  lord  Rea  and  subscribed  by 
him,  and  other  n  lations  made  by  the  said  lord 
Kea  to  the  pannel  by  word, as  the  panneKs  own 
deposition  bears.  Neitlier  was  it  ever  heard  or 
practised,  thut  any  subject  being  nere*isitate(l 
by  the  law  to  reveal  what  may  concern  the  kin^t's 
majesty  or  the  state,  and  revealing  the  same 
wit  h  his  in fonner  therein,  nnd  constantly  nhiding 
tliereat,  and  willing  t<»  maintain  the  same  upon 
any  torture  or  trial  whatsoever ;  that  the  re- 
vealer,  upon  the  party's  denial,  should  be  called 
in  questifm  of  his  lite,  as  the  deviser  and  forger, 
or  the  suine  to  work  any  «»uys  against  the  re- 
vealer'r  and  whicii  if  it  shoidd  now  take  place, 
and  begin  ro  be  a  prepar.iiive  agnin^t  tlie  pan- 
nel ;  it  weie  to  ^ive  way  and  occasion  to  all  trea- 
sonable expioit*"!,  and  that  secoreiy,  becuufo 
none  would  or  durst  reveal  i!»e  same. 

Nest,  as  for  the  Lbt  ol'  Names  of  the  princi- 
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pal  agent  and  plotters  represented  to  the  Lord  | 
Treasurer  the  10th  of  May,  afBrmed  to  be  forced  | 
and  io  vented  by  the  pannel  himself  without  any 
warrant  from  my  lord  Kea,  confr>rni  to  the  pan-  ! 
neVs  deposition  upon  the  20th  and  &4th  days 
of  June  last,  none  ot*  the  panners  depositions  | 
foresaid,  to  the  whilk  tlie  Dittay  remits,  bear  | 
any  such  confession  or  forging  by  the  pannet ;  ; 
but  bears  expressly  the  lord  Rea's  relation  to 
him  in  both  the  pnnnel's  depositions,  which  is 
suthcient  for  au  infonner. 

It  is  asked  by  the  pan u el,  That  whereas  it  is 
alledged  by  my  Lord  Advocate,  that  the  pannel 
could  never  ascribe  any  true  cause  or  know- 
ledge in  the  List  or  Representation  wliere  the 
lord  marquis  is  named  prime  agent,  and  the 
said  earls  of  Haddington,  Roxburgh,  and  Buc- 
cleugi),  plotters ;  because  the  Lord  Advocate 
affirms,  tnai  the  relation  was  given  in  upon  the 
18th  day,  and  tlie  List  presented  to  the  Treasu- 
rer the  16th  day ;  and  so  the  pannel  could  have 
no  just  reason  why  these  contained  in  the  List, 
were  not  contained  in  the  Relation,  which  was 
posterior.  The  pannel  affirms,  that  howsoever 
the  List  was  given  in  before,  the  reason  thereof 
is  thus :  The  Lord  Advocate  making  mention 
of  his  relation,  distinguishes  not  betwixt  a  rela- 
tion by  word,  and  another  by  writ;  but  so  it  is, 
that  my  lord  Rea  made  relation  to  the  pannel 
opon  the  13th  of  May  of  the  whole  things  con-  ' 
tair.ed  in  the  Relation  upop  the  IBlli  of  May,  as 
appears  evidetttly  by  the  panneKs  1st  and  2nd 
deposition.^,  and  upon  the  14th  and  16th  days 
my  lord  Rea  rene%ved  the  discourse  concerning 
my  lord  Seaforth,  and  explains  himself  in  these 
particulars  concerning  the  earls  of  Haddington 
and  Roxburgh,  anent  their  being  upon  tite  se- 
cret and  counsel  of  the  marquis's  courses ;  That 
it  was  renreseuted  upon  the  14th  and  15ib  days, 
the  lord  Rea  and  the  pannel  being  both  at 
Greenwich,  returned  upon  Monday  morning, 
being  the  16tb  day,  to  London ;  at  wbidi  time 
the  pannel  went  unto  the  Lord  Treasurer,  and 
there  fe!l  in  discourse  with  the  Treasurer  on  the 
business  concerning  the  itoarquis's  power  in 
Scotland,  and  friendship  v^itli  the  pannel,  and  to 
shew  his  lordship  he  would  let  him  know  was 
▼ery  great;  and  so  tsuae  forward  to  the  paoneKs 
own  house,  and  wrote  the  Representation,  and 
delivered  the  same  to  the  L  )rd  Treasurer,  which 
was  done  upon  the  16tb  day,  being  Monday. 
And  where  ray  Lord  Advocate  alledges,  that 
there  could  be  no  ground  for  this  representation 
before  the  giving  in  tltereof  tVom  my  lord  Rea's 
written  relation,  becuuse  the  representation  pre- 
ceded it  in  time,  and  the  Plotters  were  not 
naiued  in  the  relntion,  whilk  therefore  followed 
^pon  the  18ih  of  May,  answers  the  verbal  rela- 
tions concerning  the  Plotters  made  by  the  lord 
Rea  to  the  pannel  preceded  the  scriptural  rela- 
tions given  in  to  the  Treasurer ;  yea  and  the 
representation  both,  beaiuse  done  upon  the  14th 
and  15th  days  of  Mav,  the  representation  being 
Upon  the  16th,  and  the  written  relation  upon 
the  18th.  Neither  was  it  needful  to  the  lord 
Rea  to  mnke  that  relation  in  this  paper,  which 
be  had  made  to  the  pannel  before  by  word,  like 


as  there  are  sundry  other  things  in  the  pannel'» 
depositions,  ^hilk  lu-e  not  set  down  in  that  writ- 
ten relation.  Firsr,  becau^  in  all  the  written 
relation,  no  mention  is  made  of  my  lord  Sea- 
forth, or  any  thing  proceeding  from  him ;  if  of 
nothing  from  liim,  why  then  of  the  grounds  uk' 
the  p8 unci's  reprf  senution,  wliilk  was  had  from 
my  lord  of  Seaforth  ? 

The  Justice  continues  all  farther  disputation 
and  reasoning  in  tl)ismBit€r(by  reason  of  the 
lateness  of  the  night)  to  the  mom  the  Sd  of  this 
month  of  December,  and  ordains  the  Pannel  to 
be  returned  to  VVnrd,  to  remain  therein  in  the 
mean  time ;  tlie  persons  also  warned  apud  mcim 
to  the  mom,  all  persons  under  the  pain  of  a 
thousand  marks. 

Curia  Justicim-ia  S.  D.  N.  Regis  tent*  in  pra- 
torio  burgi  de  Edinburgh,  secundo  die  mensis 
Decembris,  anno  Dom.  millesimo,  sexcen- 
tesiino,  tricesimo  primo,  per  honorabiles  et 
discretus  viros,  mogistros,  Alexandrum  Col- 
ville  de  Blair,  et  Jacobum  Robertoun,  Advo- 
cntum,  Justiciarios  deputatos  nobilis  et  po- 
tently comitisWillielmi  comiiis  de  Stratherne, 
et  Monteith,  dom.  Grahame,  Kilbryde,  et 
Kyopout,  pnssidis  secreti  concilii  et  justici- 
arii  generalis  diet.  S.  D.  N.  Regis,  totius  sul 
regni  Scotie,  ubilibet  constitut.  tectis  vocatis 
et  curia  legitime  affirmata. 

Intmn' 

James  Lord  Uchiltrie,  delated  of  the  crimes 
foresaids,  contained  in.bis  Dittay. 

Pursuer. — Sir  Thomas  Hope  of  Craigball, 
knight  and  baronet;  his  majesty's  Advocate 
for  his  highness*s  entries. 

Prolocutors  in  Defence. — Mr.  Robert  Naime, 
Mr.  Alexander  Pierson,  Gilbert  Neilson,  Ad* 
vocates. 

The  said  James  lord  Uchiline  by  himself  re- 
peats the  fonner  first  Alledgeance,  word  by 
word,  as  it  stands,  and  eikis  thereto,  that  be 
can  no  ways  be  in  mate  fide  i  That  the  grounds 
of  his  Representation  preceded  not  his  written 
representation  koc  argumentOf  as  it  is  alledged, 
because  the  lord  Rea  had  omitted  in  his  rela- 
tion to  make  mention  thereof;  whereas  my 
lord  Rea*s  facts  cannot  make  the  pannel  guilty 
simply ;  neither  can  his  omissions  take  away 
the  strength  of  tlie  pannel's  arguments  of  his 
inuocency :  For  it  was  the  pannel's  part  to 
fulldw  biro,  and  not  to  lead  mm ;  to  reveal  as- 
sertions, and  not  to  indite  assertions  to  him. 
Neither  was  the  Pannel  under  any  just  cause 
of  fear  that  his  omission  could  endanger  him  in 
the  point ;  because  he  was  conscious  to  him- 
self, that  my  lord  Rea  had  told  him  the  grounds 
of  his  Representation  of  before,  viz.  upon  the 
14th  and  15tb  days  of  May,  by  verbal  relarions 
thereof  upon  the  said  days.  The  pannel  like- 
wise knew  that  there  was  a  second  relation 
wrote  of  sundry  other  particulars  to  be  made 
by  my  lord  Rea  subsequent ;  among  the  whilk 
he  kne%v  the  grounds  of  his  preocmng  verbal 
relations  of  his  representation  was  to  be  justi- 
fied and  cleared.  So  by  these  reasons  the  lord 
Rea's  omission  of  the  groiwds  af  the  pannel's 
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Repretentstion  out  of  h\%  Bcriptural  rdtition, 
eo  tempore^  csin  ^ve  nojuit  ground  to  invalul' 
or  inl'nnge  tUe  truth  of  the  pnnners  assertion. 
That  mj  lord  Rea  by  verbal  relation  preceding 
botit  the  reoreseDtatioii  and  that  written  rela- 
tion, had  tidd  him  that  the  earh  of  Haddington 
and  Roxburgh  were  upon  the  council  and  secret 
of  the  business  in(bnne(l  against  tlie  lord  mar- 
quis. Tiie  same  Use  argument  holds  good  like- 
wise for  my  lord  Bucclcugh;  and  as  to  ihe  re- 
prescntRtion  in  general,  the  pannel  declares, 
That  it  wag  written  and  given  in  upon  a  dis- 
course of  my  lord  treasurer's  inquiry  for  the 
friendship  of  the  marquis  in  Scothuid  by  blood 
or  interest ;  whereby  conjecture  mi^ht  be  made 
of  bis  power  suppositive,  if. his  friends  liad 
joined  to  him.  And  this  is  clear  by  ihe  very 
writ  itself,  in  naming  it  a  representation,  and 
not  an  inlormation,  accusation,  nor  relation. 
The  general  stniin  of  the  writ  likewise  evidences, 
that  there  was  nu  intent  by  that  writ  t<i  reflect 
in  any  thing  conceming  the  lord  marquis  or 
those  three  noblemen.  Because  the  represen- 
tation containing  one  side  and  a  half  of  paper, 
that  whilk  concerns  these  noblemen  oripinally 
will  scarce  take  up  two  long  lines.  Whereby 
it  is  maniie»t,  that  the  intent  of  the  pannel  was 
more  to  illu&trnte  other  things,  viz.  I'he  allinnce 
and  t merest  in  blood  of  the  noblemen  to  these 
first  four,  than  any  intent  of  either  delating  or 
inserting  any  crime  or  fact  against  these  fir&t 
four ;  but  to  distinguish  by  way  of  narration 
betwixt  the  one  and  the  other.  And  although 
this  be  said,  the  pannel  attests,  that  the  men- 
tioning of  these  noblemen  succeeding  the  first 
four,  be  taken  in  no  evil  part,  for  he  attests  no 
meaning  to  that  eSect,  whilk  the  pannel  thinks 
Chri*itian  charity  will  not  presume;  his  wife's 
6on,  his  children's  brother,  the  prop  of  his  pro- 
vidence under  God,  and  of  his  wife  and  chil- 
dren, the  earl  of  Cassils  being  one ;  and  the 
marquis  of  Iluniley  his  chief  by  his  mother,  his 
good  dame,  brother's  son,  who  saved  the  pun- 
net's life,  and  for  whom  the  pannel  has  ventured 
his  4ife,  or  any  of  his  ;  can  it  be  presumed  thnt 
the  impannelled  would  have  intended  malice 
to  that  mass,  wherein  these  two  helped  to  make 
«p  the  construction  ?  Neither  doth  it  appear  by 
any  intent,  that  any  tiling  was  meant  by  the  re- 
presentation, but  an  expiiinntion  of  noblemen's 
power  in  Scotland.  Neither  let  this  be  tliou^bt 
any  new  invention,  or  new  explanation ;  be- 
cause it  is  mentioned  before  that  alledged  by 
my  Lord  Advocate  in  the  Dittay,  and  acknow- 
ledged thereby;  neither  can  it  be  presumed, 
that  these  words,  prime  A^ent  and  Plotters, 
ean  import  an  information  of  auy  thing,  because 
all  direct  affirmations  must  be  enunciation,  and 
must  have  tuum  vmcnlum  to  join  the  subject 
and  the  attribute  tof^ether.  Which  vinculum 
and  connection  of  it  want  no  enuncincion ;  if 
oo  enunciation,  ao  affirmation,  nor  lye.  But 
«o  it  is,  the  words  (prime  agent)  have  no  vincu- 
lum f  nor  the  word  *  plotters'  simply  hns  no  vin- 
cuium  betwixt  them  as  attributes,  and  the  per- 
sons named  as  the  subject,  and  therefore  no 
enunciation^  ner  afinantioo,  nor  lye.     And 


where  my  Lord  Advocate  in  his  Dittay  affirms^ 
tlmt  it  is  manifest  by  the  pannel's  own  deposit 
lion,  the  truth  of  the  Dittay ;  and  in  the  di»- 
pnte  yesfierdny,  produces  a  particular,  that  the 
pannel  should  have  deponed,  that  the  lord  Rea  - 
snid,  that  he  had  no  certainty  of  the  business  ; 
this  can  no  ways  fortify  the  assumption  of  the 
Dittny.  Because  the  pannel's  deposition  says 
not  that  the  I'ird  Hea  had  certainty,  but  whe* 
tlier  he  had  ccitainty  or  no,  the  words  whilk 
the  pannel  alledges  was  told  to  him  by  the  lord 
Rea ;  for  tlie  pannel's  deposition  depends  not 
upon  a  tcUntia  certa,  but  rctado  cerla^  that  he 
spake  it  to  the  pannel  as  he  has  deponed.  As 
to  the  third  Article  of  the  Djltay,  antnt  the 
panners  proceeding  and  speeches  to  his  majesty 
the  ^3d  of  May,  to-wit, '  Sir,  ye  know  the  busi- 

*  ness,  but  know  not  the  time;  sir,  either  do, 

*  or  die;'  this  Article  enforces  not  upon  the  pan- 
nel lying  to'  his  niajesty.  For  the  lord  Rea,  and 
the  pannel  upon  his  information,  both  had  ac- 
quainted his  majesty  with  the  business,  so  that  the 
pannel  niitiht  truly  say,  'Sir, ye  know  the  busi- 
ness;' and  it  is  as  true,  that  the  pannel  knew  not 
the  time.  As  to  the  words  '  do  or  die,'  that  is  a 
usual  phrase  of  speech,  and  imports,  '  Sir,  see 
'  to  your  safety,' till  these  informations  had  been 
cleared,  and  is  of  itself  a  faithfiit  advice  to  his 
mnjpsty,  and  not  a  malicious  counsel;  and  ad- 
vice for  to  prevent  the  king's  majesty  his  harm, 
and  not  to  draw  harm  upon  any  other:  like  aa 
the  words  themselves  iu forces  not  against  the 
pannel,  as  the  Dittay  bears;  but  does  very 
well  admit  a  harmless  sense,  and  should  be  in- 
terpret to  tbe  best  meaning  tlie  words  may  ad- 
mit. '  Quia  de  jure  ctiam  in  dubiis  et  obscuri 
'  quod  minimum  et  benignius  sequimur.     Lege 

*  nona  et  56  de  regulis  juris ;  et  in  ambiguis 
'  orationibus  maxima  sententia  spectanda  est 

*  ejus  qui  eas  protulet.  Lege  96.  ibidem :  et 
'  qnoiies  idem  sermo  duas  sententius  cxprimit, 

*  ea  potis^inium  accipienda  est,  qua  rei  gcreridas 

*  aptior  est,  dabit  auiem  opemm  exprimi  reus 

*  diQta  verba  at  cui  licito ;'  to-wit,  tlie  revealing 
of  purposes  he  heard  against  the  king  and  state, 
'  Deniquein  poenalibuscuosis  semper  benignius 
'  interpretaiulura  est.'  And  therefore  the  pan- 
nel's speaking  and  insisting  with  Llio  king's  ma- 
jesty to  see  to  his  own  safety,  should  be  referred 
to  its  own  cause;  to-wit,  tbe  pannel's  moat 
bounden  duty  and  tender  love  to  the  king's  ma- 
jesty, his  welfare,  and  to  the  state  of  the  king- 
dom, fearing  their  fuith,  upon  that  relation  thiit 
had  been  made  to  him.  And  also  fearing  his 
own  faith,  if  tlint  he  should  have  been  found 
nny  ways  remiss  or  slack  in  not  insisting  with 
his  majesty  to  prevent  those  evils  and  treason- 
able plots,  so  oflon  related  and  repeated  to 
him ;  and  whilk  the  pannel  tlten  feared  to  have 
hfcn  treason,  and  to  have  come  beyond  sea. 
And  should  not  be  attributed,  as  the  Dittay 
bears,  to  any  malicious  counsel,  or  purpose  of 
the  pannel,  for  instigatintr,  or  stirring  up  of  his 
majesty,  to  any  suddcii  and  violeot  course 
against  the  marquis's  life  and  honour;  as  the 
pannel  attested  before  God,  to  have  been  his 
true  meaning.    Like  as  he  in  his  Examination 
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iA  June,  upon  the  Slst  thereof,  depones,  tli«t 
upon  Sandav  morning  whilk  was  that  day  he 
advised  the  King's  majescjr  with  these  former 
%fords,  was,  that  he  should  go  to  London  for 
more  safety,  and  tliat  the  pannel  had  no  other 
end  of  speaking  of  the  words  foresaid. 

IteNif  The  words  *  do  or  die,'  can  he  no 
Leasing,  because  they  are  not  words  of  affirma- 
tion, but  of  counsel  or  advice. 

As  to  the  Paper  of  Names,  whilk  the  Dittay 
affirms;  the  pannel  has  confessed  to  be  made 
by  himself,  and  that  the  lord  Rea  was  not  privy 
to  the  making  thereof  nor  delivery  of  the  same 
to  the  Lord- Treasurer ;  it  is  answered,  these 
words  made  by  yourself,  is  written  with  your 
own  hand,  so  purported  to  be  by  the  Dittay  it- 
self, in  that  article  anentihe  li^t  of  names*  deli- 
vered to  the  treasurer.  To  the  writinv  of  the 
whilk  paper  with  pen  and  ink,  and  to  the  instant 
deliver?  thereof,  by  the  pannel  to  the  said 
Lord-Treasurer,  the  lord  Rea  wos  not  privy, 
he  not  being  present  with  the  pannel  at  that 
time;  but  does  no  ways  enforce,  that  the  names 
and  matter  of  that  written  paper  was  forged 
and  devised  by  the  pannel.  But  by  the  cou- 
trvy>  the  pannel  by  his  deposition,  made  the 
SOtb  of  June,  whilk  bear?,  that  after  the  lord 
Rea  had  revealed  to  him  the  paniculars,  he 
desired  the  pannel  to  acquaint  his  mnjesty;  or 
the  Lord-Treasurer,  therewith;  leaving  to  the 
pannel  his  own  free-will,  whether  he  should 
Acquaint  him  therewith  by  word  or  writ.  '  £t 
*  hie  maxima  spectnnda  est  sententia  proferen- 
'  tis,'  who  is  no  ways  contrary  to  himself  in  his 
depositions;  but  whilks  both  subsists  in  their 
own  true  sense. 

As  to  the  Article  bearing  the  pannel  in  his 
Examination,  being  inquired  for  what  cause  he 
did  name  tlie  lord  marquis  to  be  prime  Agent ; 
and  tlMt  the  pannel  affirmed,  that  he  could  as- 
sign no  true  reason  nor  warrant  from  .  the  lord 
B^a :  it  is  answered,  that  the  pannel  is  not 
obliged  to  give  any  true  cause.  But  that  the 
lord  Rea's  relution  to  him  qualit  qiialis  is  a  suf- 
ficient warrant. 

SceundOf  The  PanncTs  deposition  upon  the 
14th  of  June  bears  the  contrary  of  the  said 
Article,  and  assigns  the  cause  to  be,  that  the 
lord  Rea  had  told  him,  that  the  lord  marquis's 
followers  had  said,  tiie  intent  o(  the  marquii»*8 
levies  was  to  invade  Scotland  or  England.  As 
also  the  Pannefs  Examination  upon  the  20th 
of  June  purports,  that  upon  the  ISth  of  May, 
the  lord  Rea  came  to  the  Paunel's  chamber, 
and  there  putting  the  Pannel  in  mind  of  their 
former  speeches,  told  the  Pannel  that  the  pur- 
pose of  the  marquis  of  Hamilton's  levies,  as 
divers  of  his  commanders  and  followers  had  in- 
formed him,  was,  that  cither  they  should  not  go 
out  of  England  or  Scotland,  or  if  they  did, 
they  should  return  to  England  or  Scotland,  and 
iurprize  the  king's  houses  in  Scotland,  viz.  the 
castles  of  Edinburgh,  Striveling  and  Dum- 
barton, and  fortify  themselves  in  Leith,  under 
the  pretence  of  training,  and  should  take  Ber- 
wick, and  80  march  forward  into  England  :  and 
that  the  intention  so  to  do,  was,  as  the  lord  Rea 


said,  that  be  was  so  informed,  and  as  the  depo- 
sition in  itself  bears. 

Ttriio^  The  lord  Rea's  written  relations  of 
divers  persons  discourses  to  the  same  purpose, 
of  the  whilk  he  was  informed  by  themselves; 
whiiks  written  relations,  altix>ugh  Uiey  be  writ* 
ten  on  the  18th  of  May  U<  yet  are  of  mat* 
lers  and  purposes  that  paft»ed  long  before,  and 
related  of  before  to  the  pannel  by  word,  by  ths 
said  lord  Rea. 

QuortOf  The  lord  Rea  at  his  first  coming  to 
his  majesty  in  this  business,  in  the  pannel's 
hearing,  l>eing  asked  of  the  king's  majesty,  why 
he  had  not  told  his  majesty  sooner  of  it ;  the 
said  lord  Rea  answered,  because  it  concerned 
so  near  the  marquis  of  Hamilton,  who  was  so 
near  to  his  majesty  ;  he  was  afraid  to  commu- 
nicate the  same  to  his  majesty  immediately,  as 
the  said  lord  Rea's  depositiou  taken  upon  the 
3Ut  of  June  purports. 

Item,  The  lord  Rea's  deposition  made  upon 
the  Slstof  June,  wherein  he  depunts,  that  he 
suid  he  should  bring  as  hunest  a  man  ns  him- 
self, that  would  tell  to  the  lord  marquises  face 
more  nor  the  lord  Rea  would  do  ;  so  all  that 
the  pannel  spake  herein,  was  by  information, 
and  so  therein  is  no  forger,  nur  maker  of 
Leadings. 

Item,  The  panneHs  deposition,  taken  upon 
the  20th  of  June,  bearing  that  the  pannel  told 
the  Lord -Treasurer,  That  the  lord  Rea  told 
him,  he  had  yet  more,  and  would  say  so  much, 
as  the  lord  marquis  would  not  have  a  face  to 
deny  it;  whilk  the  lord  Rea  then  present 
affirmed,  in  so  much  as  the  Lord  Treasurer 
said,  then  is  the  business  at  an  end,  there  needs 
no  more  writing.  And  this  Article  before  re- 
peated, the  pannel  affirms,  that  the  Lord- Trea- 
surer of  England  heard  these  words,  and  did 
affirm  the  same  before  the  king's  miyesty  and 
council  of  England,  upon  the  peril  of  the  pan- 
nel's  head. 

Item,  As  to  the  Article  bearing  the  lord  Rea's 
Declaration  upon  the  SJst  of  June,  that  he 
knows  nothing  against  the  person  of  the  lord 
marquis,  but  that  the  marquis  was  as  good  a 
subject  as  any  the  king  had :  it  is  answered 
thereto  by  the  pannel,  that  his  deposition  and 
representation  depends  not  upon  the  lord  Rea*s 
know*ledge,  but  upon  his  relation  made  to  the 
pannel.  And  that  Declaration  of  the  lord 
Rea's  takes  not  away  the  relation  made  by  him 
to  the  pannel,  and  doth  nut  infer  making  and 
forging  ofLeasingsin  the  pannel  without  war- 
rant from  him ;  this  specially  being  considered, 
for  weakening  and  infringing  of  the  lord  Rea's 
oppositions  to  the  pannel's  depositions,  that 
my  lord  Rea  having  said  these  words  in  pre- 
sence of  the  Treasurer  of  England,  and  justified 
hy  the  Lord-Treasurer  of  England,  in  presence 
0?  his  majesty  and  council  of  England,  that  the 
lord  Rea  would  say  so  much,  as  the  marquis 
should  not  have  the  face  to  deny  it ;  and  now 
he  says  tliat  he  knows  nothing  anent  the  mar- 
quis'»  person  :  whilk  are  contradictory  to  him- 
self, and  renders  himself  not  sufficient  to  im- 
prove the  pannel's  depositions. 
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Item,  Here  the  pannel,  in  this  pl^ce,  repeats 
the  objections  of  the  nulhties,  made  against 
the  lord  Rea't  Depositions,  so  far  as  the 
aame  may  be  prejudicial  to  the  pannel. 

Iletrif  As  to  the  Article,  hearing  that  rhe 
pannel  being  askeil,  by  what  warrant,  he  called 
the^three  earls  Ploitera  ;  and  that  he  an&vvered 
that  the  lord  Uea  had  told  him,  that  the  lord 
Seafonh  had  aflirmed  to  him,  that  the  enrls  of 
JVlelros  and  Roxburgh  «v ere  acquainted  with  the 
particulars  and  secrets  of  that  business ;  de- 
claring therewith,  that  the  lord  Rea  hod 
atHrmed  the  same  to  him,  before  he  gave  in  the 
paper  of  representation  to  my  Lord-Treasurer. 
Alheit  the  lord  Kea,  by  his  deposition  the  91th 
of  June,  declared,  that  the  first  time  the  lord 
Seaforth  bad  speech  with  him,  anent  the  said 
two  earls,  aod  their  being  privy  to  the  marquis's 
business,  was  upoii  the  Monday  alter  the  mar- 
quis's coming  out  of  Scotland,  and  not  before; 
«nd  BO  after  the  representation  given  in  to  the 
Treasurer  upon  the  16th  of  May,  containing 
the  names  ot  the  Plotters  and  Actors ;  at  uhilk 
time  the  pannel  could  not  truly  aftirm  any  in- 
formation from  my  lord  Rea:  to  the  wliilk  it  is 
answered  by  the  pannel,  that  he,  by  his  depo- 
sition made  the  24th  of  June,  has  declared, 
that  all  the  understanding  the  pannel  ht«d  in 
the  business,  came  to  him  from  the  lord  Rea, 
also  by  his  deposition  the  20th  of  June. 

Item,  The  lord  Rea*s  gruntin*  of  the  speech 
himself,  anent  the  two  enrls,  makes  presump- 
tion against  the  said  lord  Rea,  likewise  for  the 
time,  *  Quia  dicta  facta  presupponunt  et  tra- 
*  bunt  se  cum  suis  circumstnntiis :'  neither  is 
it  probable  nor  ordinary,  that  there  should  be 
that  sagacity  of  spirit  in  the  pannel,  m  to  press 
what  the  lord  Rea  should  make  to  him  so  long 
before,  '  Quod  non  pnesuraitur,  sed  presump- 
'  tio,  pro  eo  est,  quod  maxime  est,  secundum 
'  naturam  toto  ;  titulo  de  presumptionibus.' 
And  so  this  Article  enforces  not  against  the 
pannel,  that  he  is  maker  and  forger,  because 
the  lord  Rea  denies  not  simply,  but  the  time  of 
the  pannel's  deposition  tbereanent,  whilk  is  no 
leasing.     . 

Item,  The  pannel  in  his  Examination  upon 
the  20th  of  June,  in  rhe  course  and  order  of 
the  depositions  thereof,  uhilk  is  the  order  of 
time,  before  the  article  anent  the  representa- 
tion of  the  list  of  names  to  the  Lord-Trensurer; 
he  depones,  that  the  lord  Rea  had  told  him, 
that  he  had  spoken  with  the  lord  Seaforth,  and 
had  understood  that  from  him  ;  whilk  general 
has  no  other  meaning  but  that  whilk  is  parti- 
cularized, by  the  said  lord  Rea's  Exiunination 
upon  the  24th  of  June ;  in  that  article  thereof, 
bearing  that  the  lord  Riea  did  affirm  to  the 
pannel,  that  he  heard  the  aforesaid  report x)f 
the  two  earls,  before  the  pannel  made  or  deli- 
vered the  paper  of  representation. 

Item,  The  lord  Rea's  deposition  upon  the 
t4th  of  June,  bears  not  the  lord  Rea  to  deny, 
that  he  did  afllirm  to  the  pannel,  that  he  heard 
the  report  of  the  said  two  earls-  from  the  lord 
Seaforth,  before  the  pannel  made  or  delivered 
lih«  paper  of  represenution  to  the  Trtmianr, 


But  purports,  that  the  first  time  thai  the 
loid  Seaforth  had  any  speech  with  the  lord 
Ilea,  touching  the  two  earls,  their  being  privy 
to  the  particulars  and  secrets  of  the  lord 
Hamilton's  business,  was  upon  Monday  after 
the  marquis's  coming  from  Scotland.  And  so 
that  the  lord  Seaforth  had  not  spoken  with  the 
lord  Rea  thereanent  at  that  time;  whilk  is  no- 
thing to  the  pannel,  whether  the  lord  Seaforth 
had  spoken  with  the  lord  Rea  or  not.  But 
denies  not  the  foresaid  report  of  the  two  earlf 
made  by  the  lord  Rea  to  the  pannel,  whilk  the 
lord  Rea  did  then  affirm,  that  he  had  the  same 
hy  information  of  tUe  lord  Seaforth;  neither  is 
the  pannel  obliged  to  make  good  the  lord  Rea's 
warrant  herein,  that  the  lord  Rea  had  the  same 
by  information  of  the  loid  Seaforth;  but  the 
question  is,  if  tlie  pannel  heard  the  same  from 
the  lord  Rea,  before  the  giving  in  of  the  repre- 
sentation to  the  Treasurer.  Whilk  the  pannel 
affirms  and  abides  at,  conform  to  his  deposi- 
tions, made  upon  the  20lh  and  24tli  of  June^ 
as  said  is. 

Item,  The  pannel  here  also  repeats  all  the 
objections  against  the  lord  Ilea's  Depositions, 
Ht supra. 

Item,  Anent  the  Article,  hearing,  the  lord 
Rea  to  have  told  the  pannel,  that  he  could  not 
guess  who  else  should  have  been  in  the  plot, 
unless  it  were  the  lord  Buccleugh ;  and  that 
the  lord  Rea,  who  by  his  deposition  upon  the 
24ih  of  June  depones,  that  the  pannel,  and 
not  he,  did  name  the  earl  of  Buccleugh,  as  one 
would  take  arms  in  Scotland  to  assist  the  mar- 
tinis: It  is  answered  thereto,  ui  tupra,  that  the 
pannel  by  his  depositfon  has  declared,  that  all 
the  anderstanding  he  had  in  the  business,  came 
to  him  from  the  lord  Rea  ;  as  the  paimel's  exa- 
mination bears,  and  whilk  he  abides  at  as  most 
true. 

Item,  The  pannel's  deposition  upon  the  24th 
of  June,  bearing  the  lord  Rea  told  him,  anent 
the  earl  of  Buccleugh,  is  not  simply,  but  cum 
causa,  bearing  the  lord  Rea's  reason,  wherefore 
he  named  him :  and  whilk  reason  in  substance 
i«i  granted  by  the  lord  Rea,  althotigh  with  some 
diversity  of  words,  at  the  least  not  denied  in 
his  Examination  upon  the  24th  of  June.  And 
therefore,  the  said  lord  Rea's  deposition  affirm- 
ing the  reason,  but  denying  the  naming  the 
said  lord  Buccleugh,  ought  not  to  be  credited 
in  his  denial ;  but  the  lord  Rea's  affirming  of 
the  reason,  inforces  upon  him  the  naming  of 
the  said  earl.  <  Quia  ratio  confessa  dicti  prs- 
'  ponderatet  pnesumit  contra  proferentem.' 

Item,  The  lord  Rea's  speeches  to  the  pannel 
anent  the  lord  Buccleugh,  though  conjectural, 
necessitate  the  pannel  to  the  representation, 
and  revealing  of  the  same  to  his  majesty ;  e»* 
pecially  seeing  the  lord  Rea  strengthenetb  the 
same  with  reason  wherefore  he  so  spake,  to  wit, 
that  he  heard  the  lord  Buccleugh  speak  terrible 
and  presumptuous  words  against  the  king's 
majesty,  at  his  own  table  in  Holland ;  as  the 
pannel's  deposition  upon  the  94th  of  June  pur- 
ports, and  whilk  is  granted  by  the  lord  Reik 
himself  in  subsUnce,  at  the  least  not  denied. 


408]    STATE  TRIALS,  7  Charles  I.  1031. -^-JTie  Trial  qfJiwtes  Lord  Udiilirie,  [464 


ItOtty  The  pnnnel  repeats  here  again  all  his 
objections  against  the  lord  Rea's  depositions  ; 
and  alledges  that  it  was  never  beard  «ior  prac- 
tiaed|  that  a  sahject  beino;  necessitate  by  the 
law,  to  reveal  what  may  concern  the  king  or 
state,  and  rereahng  the  same  with  his  iuforiDcr 
therein,  and  constantly  abiding  tliereat,  and 
willing  to  maintain  the  same  by  any  trial  or 
torture,  that  the  revealer,  upon  the  party's  de- 
nial, should  be  called  in  que*tion  of  his  life,  or 
the  same  any  ways  work  against  the  revealer. 
And  whilk  if  it  should  now  take  place,  and 
begin  a  preparative  against  the  pannel,  tiie 
same  were  to  give  way  and  occasion  to  all  trea- 
sonable exploits;  and  that  securely,  because 
■Done  would  or  durst  reveal  the  same. 

And  further,  where  it  is  affirmed  by  the 
dittay,  that  in  the  list  presented  by  the  pannel 
to  the  LordTreasnrer,  there  is  designed  the 
earls  of  liaddingtun,  Roxburgh  and  Buccleui;h 
to  be  Plotters  ;  the  pannel  had  ground  to  make 
the  relation,  no  ways  atfirming  any  thing  posi- 
tive; because  in  the  pannei's  deposition  made 
the  Sith  of  June,  being  examined  and  a%ked 
why  in  the  aforesaid  paper,  he  makes  the  said 
earls  plotters ; 

It  is  answered  in  the  Deposition,  that  the 
lord  Rea  had  told  the  p  noel,  he  could  not 
guess  who  else  sbouH  lie  m  the  plot,  unless  it 
were  the  earl  of  Buccleugh  ;  whilk  word  Plot, 
having  bad  relation  to  the  earl's  business,  must 
also  have  relation  to  the  other  two  earU,  seeing 
they  were  spoken  o(  all  at  one  time. 

It  is  answered  by  his  majesty's  Advocate,  first 
to  the  5rst  article  of  tlie  fifth  exception,  anent 
the  purging  of  the  Pannel's  speecn  to  his  ma- 
jesty, upon  the  17th  of  May :  By  this  word  tlint 
is  subjoined,  as  the  Pannel  is  informed,  whilk 
the  proponer  for  the  Pannel  will  liave  to  be  re- 
peiited  in  all  the  subsequent  passages  concern- 
ing the  business-;  first,  that  this  word,  *  as  he 
*  is  informed,'  cannot  purge  him,  because  he 
received  no  positive  infommtion  from  the  lord 
Rea  against  the  marquis,  nor  no  warrant  to  call 
bim  party,  prime  agent,  and  to  affirm  to  his  ma- 
jesty the  business  was  known  ;  to  whilk  hist  he 
■abtoins  his  counsel,  very  dangerous  for  tlie  life 
and  estate  of  the  marquis;  whilks  three  are 
conjoined  to  infer  against  the  pannel,  an  ex- 
ceeding of  the  relation  made  to  htm  by  the  lord 
Hea,  and  the  exceeding  .of  it,  with  the  peril  of 
the  iloMeman,  his  life  and  estate ;  there  being 
neitl^ier  word  nor  passage  in  the  lord  Rea's 
written  relation,  whilk  may  either  warrant  their 
speeches,  or  infer  them  by  consequence.  And  in 
matters  of  this  high  strain,  as  of  treason,  no  illa- 
tion by  consequence  is  permissable,  but  upon 
the  peril  of  him  that  infers.  For  in  all  the 
written  relation  there  is  not  a  direct  word 
spoken  against  the  marqai^,  neither  by  David 
Ramsay,  nor  by  Mr.  Robert  Meldmm;  but 
ftllaneriy  some  mad  and  frantick  speeches  otter- 
ed by  Meldmm  apon  his  own  imairinationy  or 
wish  to  have  it  so,  for  distnrbance  of  the  estate, 
by  e&pressing  the  manner  how  such  an  enter- 
orize,  accorifine  to  his  foolish  opinion,  might 
Wpti^rmed;  bot  noL  joos  word  or  syllaUty 


that  Meld  rum  heard  it  from  the  lord  marquis, 
or  from  any  who  declared  they  heard  th^  mar- 
quis speak  it.     And  as  to  David  Rauisay,  the 
worst  word  that  is  in  hfs'  relation,  is  anent  the 
marquis's  miscontcutment,  and  all  the  marquis's 
aim  was  In  use  his  levy  for  the  protection  of 
relii{ion ;  whilk  aim  and  intention  the  lord  Rea, 
after  his  coming  to  England,  clearly  understood 
by  the  lord  marquis  himself ;    wbo  employed 
him  to  be  a  colonel  in  his  company,  and  gave 
him  this  assurance,  that  lie  tliat  would  hazard 
with  him  in  tliat  glorious  business  fur  assistance 
of  the  king  of  Sweden,  should  make  use  of  him, 
with  the  hazard  of  his  fortune  and  estate  :  and 
uooe  of  these  passages  will  quadrate  with  those 
speeches  spoken  by  the  Pannel  to  bis  majesty  ; 
That  it  was  a  treason,  an  odious  treason,  and 
the  lord  marquis  party,  as  the  Pannel  was  ia- 
foi-med;  and  that  it  wa»  the  filtliiest  treason 
tliut  ever  w:ts  intended,  and  that  the  Paniiel 
WAS  sorry  that  any  Scotsman  should  have  fallen 
into  it,  it  being  a  shame  to  the  whole  nation : 
whilk  is  a  positive  affirmation,  not  as  the  Pan- 
nel was  informed,  but  as  he  himself  did  infer, 
upon  the  relation  made  to  him  by  my  lord  Rea, 
who  would  ^ive  the  Pannel  no  assurance  he 
had  any  certain  ^und,  whilk  is  manifest  by  the 
Pannel's  deposition  upon  the  20th  of  June  last. 
And  as*  to  the  relation  albeit  it  avowed  with 
ihe$e  \iords,  as  he  is  informed,  could  give  the 
Pannel  nu  warrant  to  express   these  positive 
speeches  to  his  majesty,  upon  the  17 tb  of  May;  - 
so  far  less  to  the  otlter  of  prime  agent,  and 
known  business,  with  the  subsequent  conn^tel. 
First,  Because  they  are  positively  spoken  with- 
out bdjection,  (as  he  is  informed),  and  where 
the  proponer  for  the  Pannel  urges  that  these 
words  *  as  he  is  informed,'  inu.st  be  repeated  in 
nil  subsequent  passages  ;  that  has  some  proba- 
bility, '  in  unico  coniinuo  actu,  vel  unica  scrip* 
turaV    But  here  the  acts  are  diverse,  the  davs 
diverse,  the  expression  of  writing  diverse,  toe 
list  being  upon  the  16th  of  May ;   the  speech 
with  the  king,  as  he  is  informed,  upon  the  17th 
of  May ;  and  the  speech  of  the  known  business 
with  the  council  being  upon  the  S3d  of  May : 
and   these   three  taken  conjunclim  evidently 
charoes  the  Pannel  with  the  excess  of  his  duty. 
For  he  did  all  his  duty  that  was  required  of  him, 
as  a  faithful  subject,  when  upon  the  15th  of 
May,  whilk  preceded  all  tlie  expressions,  he 
came  to  the  Lord-Treasur«r  and  told  him,  that 
lit  had  a  business  to  reveal  concerning  his  nfa- 
jesty,  and  whilk,  as  he  said,  concernol  the 
marquis  of  Hamilton's  actions,  and  that  he  bad 
the  same  of  the  lord  Rea :  aflrr  the  whilk,  he 
had  no  necessity  as  a  loyal  subject,  to  go  fur^ 
tber.    And  yet  he  goes  on  to  the  expression  o( 
all  these  speechfs,  and  adds  thereto  his  dange* 
roos  counsel  to  his  majesty ;  whilk  can  have  no 
respect  to  the  lord  Rea*s  relation,  nor  to  the 
Planners  duty  in  revealing  of  it.    And  where 
tlie  Pannel  would  pur^e  his  giving  in  of  the 
lists  first,  because  it  is  not  an  enunciative 
speech,  *  quia  caret  vinculo :'  this  is  contrary 
to  the  representation,  bearing  the  virtcuium  is 
Ifae  inairc|uif  of  UawillonM  prime  sfeiU:  ioft 
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iliis  word  is  mu&t  he  repeated  in  ilie  subsequent 
%vord  Plotters;  the  sentence  beinp,  the  e;»rls  of 
iMelros,  HoxlHir{;h,  mui  fiucolcu^U  plutterii. 
Whilk  is  u  tenteikce  that  has  a  clear  sign  lii ca- 
tion, affirming  the  tittribute  plotters  upon  ihcni 
three,  in  as  evident  and  clear  siguirication,  as 
the  clause  subsequent,  whiik  nmues  the  \thule 
iiubteiuen  adherent  by  blood. 

And  where  it  is  alledged,  that  albeit  the  pan- 
nel  named  the  lonl  marquis  prime  a^cnt,  he 
did  allancrly  upon  intention  to  distinguish  the 
murquis,  and  the  other  three  earh  from  these 
of  their  adherents  in  blood ;  and  urges  that 
this  intention  should  be  charitably  expounded  : 

It  is  answered,  that  *  crimen  vel  delictum 

*  non  potest  pur^ari  bona  intentione/  And  if 
the  points  oontamed  in  the  Dittay,  whercu()un 
the  pan  nel  is  accused,  be  in  their  own  nature 
ci'iminai,  they  cannot  be  purged  by  a  good  in* 
tcntion,  nor  yet  by  a  protestation  suljected,  tlie 
tipie  of  the  doing  it.  But  the  intention,  with 
tlie  fact  and  deed^  are  botl)  alike  judged  odious, 
and  punishable.      *  £t  nunquam  pnesumitur 

*  bona  intentio  nisi  probetur,  ad  eluendum  cri> 

*  men ;'  as  it  is  instanced,  by  Jul.  Clarus  de 
injuriis,  *  lu  mcntiris  salva  reverentia.\  This 
instance  being  adduced,  whilk  by  the  opinions 
of  all  the  doctors  cannot  excuse  the  committers 
of  the  injur^,  and  much  less  in  ihisDittny; 
iKliilk  conrams  *  injuriam  capitalem,^  striking 
upon  the  life  and  fame  of  the  noblemen. 
'  Nam  qui  def4mat,  jugulat  plusquam  matedic- 
'  to  quam  in  manu  injuria  est  qui  sic  iucidiatur, 

*  ut  nota  et  iamad  posteros  transeat,  quod  eat 
'  sxpe  eundem  occidere  :*  and  chanty  can 
have  no  tilace  here,  without  the  offence  of  jus- 
tice, whilk  craves  the  due  punishment  from  the 
offender.  And  where  it  is  alledged,  that  the 
panne!  had  no  warrant,  both  to  name  the  mar- 
quis prime  ag^nt,  and  the  earis  plotters,  by  a 
verbal  relation  from  the  lord  Rea,  there  can  be 
jio  respect  had  ,to  a  verbal  relation,  except  it 
were  proven  to  the  judge,  especially  in  a  mat- 
ter '  taut3  atrocitatis.'  Neither  can  the  pan- 
nel  alledge  to  a  verbal  illation,  to  colour  his 
behaviour  therewith ;  because  the  pannel  af- 
iirms,  that  their  verbal  relations  were  made 
open  the  14th  and  Ijdi  of  May;  whilk  pre- 
cedes the  relation  exhibited  io  writ,  upon  the 
18th  of  May.  Jn  the  whilk  relation  tticre  is 
DQt  a  syllable  of  the  tlu-ee  earls  as  plotters ; 
nlbeit  in  the  relation  tliere  is  mention  made  of 
the  speeches  spoken  by  the  earl  of  Roxburgh  to 
the  lord  Rca.  And  the  pannel  having  given  in 
his  list  upon  the  16th  of  May,  and  knowing  tlie 
peril  of  adding  or  paring  to  that,  whilk  was  re- 
lated to  him  in  a  matter  of  this  importance ; 
whilk  should  have  been  as  tenderly  handled,  as 
the  life,  honour  and  safety  uf  our  gracious  sov^- 
reign  upon  the  one  side ;  and  the  care  to  es- 
chew the  branding  of  uobleirfen  wit£  the  odious 
aspersioa  of  bis  treason,  did  require  of  him,  on 
the  other  part :  And  cannot  pretend  a  colour 
of  excuse  by  tbe  omission  of ^  the  names  of  the 
•aid  three  earls  iii  the  rehition  given  in  upon 
ibe  18th  of  May  thcreiifter ;  specially  seeing 
tlie  relation  in  eifi^ct  was  his  own  deed ;  be- 
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cause  he  brought  the  lord  Rea  to  his  majesty, 
to  mnke  the  relation.  And  the  lord  Rea,  la 
his  relation  to  his  majesty,  spake  never  a  word 
of  tiic  three  earls ;  nur  yet  the  pnnnel  in  lut 
relation  tu  the  kiog*«  majesty,  and  the  Lord* 
Treasurer,  spake  not  a  sellable  thereof:  whilk 
is  cle:ir  by  the  paunePs  depu^itiol)s  upon  tlia 
^Olh  of  June,  vvbich  bears  itis  relution,  made  ia 
presence  of  the  councillors  his  examimitors ; 
wherein  is  no  word  of  the  ^hree  earls.  And 
likewise  by  the  Exumhiatiou  of  the  lord  Rea 
upon  the  2ist  of  June,  which  is  sucli  like;  und 
when  his  majesty  had  remitted  tJie  pannel  and 
the  lord  Rea  to  the  Treasurer,  wb6,  directed 
them  to  draw  up  the  lord  Rea's  relation  in 
writ ;  tlie  pannel  confesseth,  that  lie  and  the 
lord  Rea  went  home,  and  sat  up  all  niglit ;  and 
that  the  pannel,  after  the  lord  Rea  had  put  tha 
relation  in  writ,  did  write  the  same  over  with 
his  own  hand,  out  of  the  lord  Rea's  Papersw 
And  yet  not  a  word  of  the  relation  of  the  threa 
earls;  which  would  not  lia\e  teen  omitied^' 
if  it  had  been  truly  done.  Aud  where  tlia 
pannel  pretends,  that  the  omission  tliereof  woa 
in  I  espect  that  the  relation  cqntains  allanerly 
that  which  was  related  by  tlie  lord  Rea  upon 
the  13th  of  May  ;  but  not  tliat  Mhich  was  upon 
14ih  and  loth  of  ^lay  ;  wliich  was  Itanied  of 
the  lord  Seaforth ;  that  alledgeancc  hath  no 
warrant  of  the  relation,  nor  yet  any  appear- 
ance at  all ;  because  in  the  panncrs  examina^ 
tion  upon  the  20th  of  June,  the  pannel  doth 
condescend  of  thut  which  was  done  upnn  the 
14th  and  15th  of  May  ;  but  not  one  word  of 
the  earls,  albeit  in  that  same  examination  h« 
makes  mention,  that  tlie  lord  Rea  had  spoken 
with  the  lord  Seaforth.  And  bic-like,  in  the 
examination  of  Donald  lord  Ilea,  upon  the  Sltt 
of  June,  1631,  and  also  the  pannel's  own  dcp«>- 
sition  foresaid  ;  that  the  pannel  two  <lays  ai(e^ 
the  relation,  which  behoved  lo  be  upon  the 
^Oth  of  May  (relation  beins;  upon  the  18th)y 
tlie  pannel  broitglit  the  lord  Rea  to  the  Trea- 
surer, and  caused  bim  to  subscribe  his  rela<- 
tion ;  at  which  time  the  pauiiel  told  the  Lord- 
Treasurer,  that  the  lord  Rea  had  more  to  say : 
whereupon  the  lord  Rea  being  a^ked  what  it 
.vas,  and  wherefore  detained,  the  lArd  Rea  an- 
swered, that  be  had  spoken  niih  the  lordiSea- 
Ibrih,  and  had  sundfy  particulars  from  him, 
which  he  did  not  tell  to  the  lord  Uchiltrie  iu 
particular,  but  generally  atliruieil  lo  him  ho 
would  sav  more.  But  one  or  two  days  after^ 
rl^  lord  Iflea  went  to  the  earl  of  Seaforth^  and 
then  told  tlia  same,  flr&t  to  tlie  paiinel.  .And 
that  the  pannel,  upon  the  Sunday  of  tl«e  mom- 
iog  (which  was  the  day  of  the  marqni&'s  retonv* 
ing  from  Scotland)  he  bad  t*>ld  the  Lord^Treap- 
surer  these  particulars,  ^p'>keo  by  tlie  loitl  Se»« 
forth,  and  therewith  also  of  the  marquis's  r^ 
turn :  whereby  it  ib  clear,  that  as  nothing  is 
contained  in  the  relation  touching  the  tnre« 
earls,  neither  in  the  verbal  relation  to  his  ma* 
jasty  and  Lord-Treasurer,  nor  in  the  tub^cribsU 
relation;  so  tlie  speeches  th«rreaneot  spoken 
by  the  lord  Rea  to  the  pannel,  was  not  till  0ig|it 
days  ader  giving  in  df  the  list. 
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And  nhcre  it  19  alledged  Uy  the  pannrl,  that 
«>  the  l«»rd  llca*^  f«ct  oiiinoi  burden  liim,  far 
le^'S  his  omission  ;  it  is  answered,  first,  i^niust 
bind  him,  because  he  has  named  him  to  be  his 
auth'ir :  and  wherem  he  is  not  his  author,  the 
pannel  himself  must  needs  be  the  forger.  And 
next,  because  the  relation  in  effect  is  the  pan- 
ne!*s  own  deed,  as  said  is ;  and  as  to  the  pur- 
gation of  the  speeches,  that  tfie  .business  is 
known,  '  Sir,  either  do  or  die ;'  that  the  same 
must  be  interpret  *  secundum  communcm  usum 

*  loquendi ;'  and  Co  mean  as  mickel  as,  see  to 
yoor  own  safety :  it  is  answered,  that  tiiey 
must  be  taken  properly,  and  not  improperly, 
and  must  be  ruled  by  the  preceding  speeches 
of  the  pftity  and  prime  asenc ;  as  if  the  pannel 
'had  said  to  dny  person,  this  man  slew  your  fa- 
ther, '  do  or  die.'  In  the  which  case,  the 
words  would  not  be  exponed  safety,  but  re- 
venge :  and  where  it  is  alledged  *  quod  in  du- 
'  biis  benignior  fieri  debet  interpretatio  ;*  this 
rule  of  law  has  only  place  *  in  contradictibu^, 
'  sed  non  in  criminibus,  praeciptie  atrocioribus/ 
as  this  is.  But  it  is  urged,  '  hie  somus  in  fiic- 
'  to  licit© ;'  but  it  is  answered,  *  hie  in  roaxime 
'  illicito.'  Because  there  was  nothing  ref{oired 
of  the  pannel,  but  to  reveal,  whilk  was  done  of 
before  ;  and  whate>'er  was  done  after  the  re- 
vealing, that  might  tend  to  the  hurt  of  the  re- 
putation of  the  noblemen,  or  touch  them  in 
their  life  and  e>tnte,  was  altogether  unlawful 
and  capital ;  and  the  unlawfiilness  is  manifest, 
by  the  subjoining  of  that  pernicious  counsel, 
'  Co  do  or  die  :*  whilk  is  not  of  the  nature  of  a 
relation,  bnt  of  the  nature  of  the  instigation,  of 

•  sovereign  prince  to  a  dangerous  act,  tending 
to  the  destruction  of  the  life  and  honour  of 
thein^ against  whom  the  counsel  is  given  ;  and 
by  their  answers,  the  whole  objections'  made 
fligainst  the  particulars  of  the  libel  are  solved. 
To  the  which  is  added,  the  lord  Rea's  declara- 
tion by  oath,  freeing  the  marquis,  his  majesty's 
letter  of  the  99ih  of  June,  seut  down  to  the 
council,  declaring  the  lord  marquis,  and  the 
said  three  earls  of  Haddington,  Roxburgh  and 
Buccleagh  (to  be  as  his  majesty  knows  them  to 
be)  as  good  and  faithful  subjects  as  any  within 
his  majesty's  kingdoms ;  and  declaring  his  ma- 
jesty's resolution,  to  have  those  who  have  given 
iaise  information  a^inst  them,  to  be  punished. 
After  the  which,  did  follow  fai<i  majesty's  letter 
of  the  date  of  the  94ih  of  September,  fi>r  trying 
and  censuring  the  pannel^  upon  the  particulars 
given  forth  by  mm  against  the  noblemen : 
wherein  the  pannel,  notwithstanding  of  all  his 
purgations,  c^n  have  no  just  warrant  against 
the  marquis,  specially  in  the  two  last  points  of 
•prime  agent^  and  known  business ;  nor  pretext 
against  the  earla  of  Haddington  and  Roxburgh ; 
-but,  by  the  pamiel's  confession,  least  of  all 
against  the  earl  of  Buccleugb^  against  whom  be 
hid  nothing  but  a  ^ness  by  his  own  confession, 
«nd  ^  he  makes  him  ptotter. 

It  is  doplyted  by  Mr.  R^beri  Ifairne  for  the 
paunel,  that  this  Dii  tay  consists  npon  \\att  deeds 
done  and  committed,  by  the  pannel,  together 
vilh  hii  inteotioo  in  tKe  doing  of  Uiem.    As 


to  th«  pannelV  intention,  that  it  was  not  of 
purpose  nf  making  any  leasing,  against  the  act 
of  parliament,  but  to  the  repealing  of  an  alledg^ 
ed  treason  against  his  majesty ;  the  revealing 
whereof  was  necessitate  by  that  Uddition  ad- 
joint to  the  last  act  of  parliament  libelled:  for 
obedience  of  the  whilk  act,  the  pannel  did  what- 
ever was  done  in  this  business  oy  him,  and  that 
tlie  first  part  of  the  dittav  is  not  relevant  against 
the  pannel'  ta  infer  the  punishment  huelled 
against  him,  is  clear,  by  retorting  of  the  argu* 
ment  after  this  manner :  A  deed  commanded 
by  the  act  of  parliament,  cannot  infer  a  punish- 
ment by  the  same  act  of  parliament ;  true  it  is, 
that  the  first  deed  contained  in  the  assumption 
of  this  dittay  was  commanded  by  the  act  of 
parliament,  imponing  a  necessity  to  all  hearers 
of  treasonable  speeches  against  the  king  or  state 
to  reveal  the  same:  Ergo^  he  did  the  same 
lawfiilly.  Whereas  it  is  alledged  in  the  diitay, 
that  by  and  after  the  infonnation  which  the 
pannef  had  by  relation,  he  has  exceeded  in  the 
particulars  expressed  in  the  ditta^.  And  first, 
m  the  first  particular,  at  the  doms  and  speak- 
ing whereof  by  and  after  the  anterior  inlorroa- 
tion,  which  the  pannel  had  received,  the  lord 
Ilea  his  author  was  present :  who  being  inquir- 
ed or  by  his  majestv,  w  by  he  was  so  long  in  re- 
vealing of  the  alledged  treasons;  he  answered, 
That  he  was  afraid  to  do  the  same,  in  respect 
of  the  nearness  betwixt  his  majesty  and  the 
marquis.  So  that  that  which  the  pannel  did 
for  obedience  to  the  law,  and  his  author  being 
present  beside  him,  i^  no  ways  relevant  to  infer 
the  punishment  of  Lensing-makers  against  him 
contained  in  the  act  of  pariiament.  Like  as 
also  the  said  lord  Uea,  after  the  said  relation 
to  hi*  majrsty  being  remitted  to  the  lord-trea- 
surer, declared  that  the  marnuis  was  party; 
and  further  said,  That  he  woula  cause  as  honest 
men  as  the  lord  Rea  himself  to  affirm  the  same. 
M'hereas  my  Lord  Advocate,  in  his  reply, 
quarrels  the  former  words  positively  ?et  down, 
and  not  by  relation :  it  is  dupiyed,  l%at  the 
form  of  the  speech  b  not  in  question  here,  but 
the  matter ;  for  albeit,  that  the  pannel  had  re- 
ported in  other  words,  or  by  a  description,  or 
paraphrase,  that  which  my  lord  Rea  related 
unto  him,  without  changing  or  altering  of  the 
substance,  commits  no  fault,  nor  cannot  be 
accounted  therefore  a  leasitig^maker.  And 
here  the  proponer  repeats  the  words  conlalned 
in  the  relation  and  depositions,  which  he  rcmita 
to  the  Judges  consideration.  And  to  the  se- 
cond part  of  the  subscrniptioii,  aneiit  the  deli- 
very of  the  List  of  Names  to  tlie  treasurer^  it 
is  answered.  That  that  part  of  the  Dittay  is 
most  irrelevant,  and  cannot  be  subsumed  upon 
the  proposition  of  the  indictment ;  for  to  reason 
thus,  ail  leasing  makers  should  be  puiished. 
True  it  is,  that  the  pannel  has  wntten,  and 
delivered  a  list  of  names  to  the  treasurer: 
ErgOj  he  ought  to  be  punished,  is  an  evil  argu- 
ment, which  is  remitted  to  the  jud^c,  except 
it  had  fibelled,  that  the  said  list  contained  leas- 
ings,  which  is'  not  libelled.  And  albeit  it  had 
tea  libelled,  it  is  aUedgedi  that  tht  said  U^t  of 
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names  as  it  is  set  down,  contains  no  purpose,  for 
it  is  not  written  tlierein.  prime  agent  and  plot- 
ters in  aqch  a  treason;  not  only  indefinite  prime 
agent  and  plotters.  Aj\A  if  the  pursuer  will  force 
these  words,  to  this  alledged  treason  contiiined 
in  the  relation,  tlie  pannel  then  will  repeat  the 
word  used  of  before  (as  he  is  informed).  And 
here  alledges,  that  it  is  as  lesome,  or  rather  more 
lesome  to  the  pannel,  to  erk  true  words  for  the 
pannel's  good,  nor  to  the  pursuer  of  tlie  Dittay, 
to  erk  others  for  his  accusation.  And  albeit 
the  said  wprds  had  been  adjected,  whereby  the 
sentence  micht  have  been  filled  against  the 
pannel;  yet  he  closes  himself  with  the  relation 
made  by  the  said  lord  Rea  verbally,  before 
making  of  the  written  relation.  And  where  it 
is  disputed,  tliat  there  cannot  be  a  verbal  rela- 
tion here  respected;  it  b  answered  for  the  pan- 
nel, that  it  is  clear,  the  written  relation  we 
learned  of  the  marquis's  servants  and  followers 
iantum. 

And  further  alledges,  That  the  disputation 
of  the  time  of  the  eiying  in  of  the  List  upon 
the  16th  day,  and  the  time  of  the  speaking  of 
the  lord  Rea  ^ix\\  the  lord  Seaforth,  upon  the 
21st  day,  'ts  no  ways  relevant  nqr  material ;  it 
being  confessed,  at  the  least  not  denied  by  my 
lord  Rea,  that  he  had  related  of  the  three  earls 
to  the  pannel :  For  the  deed  being  constant, 
tlie  circumstance  of  time  is  not  so  material, 
and  cannot  be  presumed  that  the  pannel  should 
have  any  knowledge  thereof;  who  had  of  be- 
fore been  very  long  absent,  and  no  ways  in- 
terested in  their  advice,  and  altogether  ignorant 
of  them ;  could  of  himself  without  any  informa- 
tion, named  the  same  persons  whom  the  re- 
vealer  was  to  name,  anci  none  other» 

It  is  answered  by  his  majesty's  Advocate, 
That  he  oppoiies  the  Dittay,  with  the  reply 
made  to  the  former  defences. 

Lastly,  It  is  alledged  for  the  pannel,*  That 
as  it  cannot  be  proceeded  against  the  pannei 
here  in  Scotland,  but  conform  to  the  laws  and 
statutes  of  England,  th^  place  of  the  pannel's 
alledged  offence,  and  according  as  the  fact  is 

{)unishable,  or  not  punishable,  and  more  and 
ess  punishable  in  the  kingdom  of  England ;  so 
there  can  be  no  legal  accusation  institute  or 
laid  against  the  pannel  here  in  Scotland  for  the 
said  facts  and  deed,  but  upon  the  laws  of  Eng- 
land, or  at  least  upon  the  common  law.  And 
true  it  is,  that  the  Dittay  js  not  founded  upon 
the  laws  of  England,  nor  yet  upon  the  commoi^ 
law ;  but  upon  the  municipal  laws  of  Scotland, 
aod  acts  of. parliament  thereof:  And  therefore 
the  Dittay  is  no  wa^s  rele^^ant,  subsuming  and 
concluding  upon  the  acts  of  parliament,  men- 
tiooed  in  the  proposition  of  the  Dittay. 

Item,  If  the  relevancy  of  the  Dittay  all  be 
sustained,  it  is  alledged,  tliat  tliere  can  be  no 
pain  inflicted,  but  that  whereby  the  said  facts 
and  deeds  are  punishable  by  the  l:iws  and  sta- 
tutes of  England,  or  by  tlie  commun  law,  and 
IK)  ways  by  the  pains  mentioned  in  the  said 
acti  of  parliament.  '  Quia  judex  originis  yel 
*  doraicUii  non  potest  punire  subditum  delin- 
^^uentem  extra  territorium^    nisi    secundum 


*  pcenaro  impositera  a  jure  communi  vel  statutia 
'  loci  in   quo  deliquir,  non  antem  secundum 

*  statuta  ipsius  Joci  originis  vel  domicilii.*  sJul, 
Clarus,  Qucstio  85. 

To  the  whilk  it  is  answeretl  by  his  majesty^ 
Advocate,  That  the  first  part  of  the  alledgeance 
is  altogether  unreasonable  and  absurd  ;  and  as 
to  the  second  part  of  the  alledgeance,  it  i^  an- 
swered, That  the  pannel,  being  a  Scotsman  by 
birth,  and  also  quoad  domiciltumhc'mg  resident, 
by  his  lady  and  children  in  Scotland  ;  and  hav- 
ing committed  the  crime  libelled  against  four  . 
noblemen  in  Scotland ;  he  must  he  subject  not 
only  to  the  laws  of  the  kingdom,  btii  to  the  pain 
and  punishment  containe<i  in  the  laws :  like  ni 
his  majesty  by  his  missive  letter  has  ordained 
him  to  be  tried  and  censured  by  the  laws  of  the 
kingdom.  And  where  it  is  alledged,  that  he  is 
only  punishable  b^r  the  pain  inflicted  in  Eng* 
land,  where  the  crime  is  committed  ;  and  for 
this  alledges  Jul.  CI.  ia  his  85th  qufstien  ;  fir»t 
Julius  Clarus  in  that  place  calls  the  matter  dis- 
putable, '  ct  egere  decisione  Caesarea.'  Next, 
be  adduces  the  number  of  doctors,  confilcting 
in  divers  opinions  pro  tt  contra.  And  in  the 
end  he  seems  himself  tu  incline  to  the  punish- 
ment/oci  <fe/ic/i.  And  after  it,  cites  Marianus 
in  cap.  *  Postnlasti  extra  tde  foro  competenti : 
'  qui  dicit  generaliier  esse  comuiunem  conchi- 
'  sionem,  quod  delinquens  debeat  punire  poena 

*  imposibi  a    statutis    loci  in  quo  delinquens 

*  punitur.'  And  tliis  last  speech  after  his  own 
carries  comwuntm  opmionewy  for  his  own  is  only 
given,  <id  cautioneni^  to  free  the  judges  from  in- 
quisition of  law.  From  whilk  the  Justice- 
General  is  well  warranted,  by  his  majesty's  let- 
ter commanding  the  pannel  to  be  judged,  con- 
form to  the  laws  of  tlie  kir.edom. 

And  further,  it  is grantedby  Jul.  Clar.  to  tlie 
which  the  proponer  assents  in  his  acceptatibn, 

*  quod  posset  delinquens  punire  poena  juris  comr 
'  munis  vel  poena  loci  ubi  deiinquitur.'  But  so 
it  is,  that  by  the  common  law,  *  Calumniatores 
'  puuiuntur  poena  talioui5,.  Ivgc  quisvis  Cod.  de 

*  Calumniatoribus,  novella  Leonis  77.  Lege 
'  finnii  Cod.  de  accusation ibus  Leg.  <38.  digest. 
*■  de  puenis.'  And  Cicero  in  his  fragments  cites 
the  Law  in  his  Twelve  Tables,  in  these  words  : 

<  Nostrse  inquit,  duodecim  tabuhe  cumperpau- 
'  cas  res  capite  sanxissent  ia  his  banc  sanxien- 

*  dam  putaverint ;  si  c|uis  actitavisset  quo^  in- 
'  famiam  fateret  ftagitiumve  aiteri,  et  praeterea 

<  atrox  injuria,  de  yive  communi  punibilis  est 
'  poena  mortis.'  JuL  Clar.  Questioue  83  na« 
mero  9. 

The  Justice  continues  this  Diet  with  all  fav 
tber  disputation  and  reasonini;  in  this  matter, 
to  the  uiom  the  tln'rd  day  oH  December  instant ; 
and  ordains  the  pannel  (o  be  retnrned  back  to 
his  ward,  therein  to  remain  in  the  mean  time. 
The  persons  of  assise  warned  thereto,  a/^ui/  aeta^ 
as  of  before^  ilk  person  under  tiie  pain  of  1,000 
marks. 

Curia  Justiciaria  S.  D.  N.  Regiv  lent*  in  pneto* 
rio  burgi  de  Edinburgh,  tertio  die  meusit 
Decerobris,  anuo  Dom.  millesimo,  sexcta- 
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tesimo,  irigesimo  primo,  per  lionombiles  et  .  Meldrum,  as  the  lord  Ilea's  autlipr  of  the 
discretos  virr»s,  ma|&ibtroi  Alexandrum  Col-  speeches ;  first,  the  pan  net  protects,  he  urges 
ville  de  Blair,  et  Jacobum  Kobertoun,  Ad-  .  nothing  against  those  noblemen  from  hinself. 
i-ocatuin,  Jusliciarios  dtputatos  nobilis  et  1  cb  origine.  But  he  adheres  to  the  Relations  uf 
fK>teMiis  comitis  Willielmi  comitis  de  Stra-  |  the  lord  Rea,  verbal  and  by  writ;  neither  dia- 
'"    '  ""'      putes  be  a{(ainst  Meldrum's  sufficiency,  or  for 

it ;    but  that  Meld  rum's    words,   related    to 


therne  et  AJonteith,  dom.  Grahanie,  Kil- 
bryde,  ct  Kynpont,  pnesidis  secreti  concilii 
ac  justiciarii  geueralis  diet.  S.  D.  N.  Regis, 
toTius  sui  regni  Scotis,  ubilihet  constitut. 
sectis  vocatii)  ct  curia  legitime  aiiirtnata. 


Intran' 

James  lord  Uchiltrie,  delated  in  the  crimes 
foresaid,  specified  in  his  Dittay. 

Pursuer.— ^Sir  'ihoma*  Hope  of  Craighall, 
knight  and  baronet;  Advocate  to  our  sovereign 
lord  for  bis  highnesses  entries. 

Prolocutors  in  defence. — Mr.  Robert  Nairne, 
Mr.  Alextoder  Pierson,  Gilbert  Neilson,  Advo- 
cates. 

It  is  duplyed  by  the  said  James  lord  Uchil- 
trie him&elf,  being  entered  upon  pannel  anent 
the  first  part  of  my  Lord  Advocate's  reply, 
hearing,  that  the  Ciausule,  as  he  was  informed, 
can  no  ways  be  repeated  in  the  particulars. 
And  alUiough  the  pannel  so  said,  yet  he  has  no 
positive  information  from  the  lord  Rea ;  it  is 
answered,  the  same  oujiht  to  he  repelled,  be- 
cause of  cite  clause  *  as  the  pnnnel  was  inform- 
ed' purporced  in  the  Dittay  itself:  For  the  pan- 
nel m  that  whilk  is  the  same,  and  strength  of  the 
whole  Dittay,  is  necessarily  understood,  and 
khould  be.  repeated  in  all  the  subsequent  pas- 
sages of  the  Diitay  ;  because  it  is  unicus  actus 
continuatus.  And  w  bilks  whole  three  parts  of 
the  stibsumption,  as  they  are  used  conjunctly  by 
my  Lord  Advocate  Pgaiubt  the  pannel ;  so  the 
pannd  tdledgen  that  these  words,  as  he  is  in- 
formed, contained  in  the  general,  must  be  un- 
derstood and  repeated  in  ail  the  three  several 
parts  of  the  subsumption  ;  as  being  the  sum  of 
all,  whilk  is  after  alledj^ed,  or  was  after  imparted 
by  the  pannel,  and  ought  s<i  to  be  understood. 
And  where  it  is  alledged,-  that  where  the  pannel, 
although  he  said, '  as  he  was  informed,*  yet  it  ii» 
bo  positive  information  from  my  lord  Kea,  to 
ground  a  positive  assertion  of  the  whole,  con- 
tained in  the  Diitay. 

It  is  answered  thereto,  He  had  positive  asser- 
tions and  information  quoad  reiationem ;  ted 
quoad  veritatem  he  was  not  bound  to  have  it ; 
sic-like  many  parts  of  his  affirmations  would  be 
beat  cleared  by  the  confronting  of  the  pnnnel 
and  his  informer,  wbilk  was  never  yet  done. 
Neither  are  tlie  chief  of  the  panne  I's  affinna- 
tions,  alied^ed  by  my  Lord  Advocate,  simply 
taken,  positive  affirmations,  but.witJi  interpie- 
tati(ms.  constructions  and  jilosse?,  dipping  in 
menttm  of  the  paniiei :  To  which  God  is  his  only 
judge,  and  it  is  an  h^.rd  matter  by  presumed 
coustru(.-tions,  to  draw  the  pannel  to  the  ques- 
tion ot  liis  ii'te;  '  Nam  uoo  pre^umuiitur  delicta, 
*  sed  probantur.'  The  pannel  refers  himself  to 
his  deposition,  in  subst^ntialihus,  undented  by 
tl:e  lord  Ilea,  as  is  clear  by  the  pannel's  former 
exceptions.  Whereas  my  Lord  Advocate  n^en- 
ticiii»  the  madness  aud  toolisb  imagrnation  of 


him  by  the  lord  Rea,  gave  him  just  ground  of 
revealing.  And  as  to  the  wortb  alleged,  re- 
lated by  the  pannel  to  die  king,  anent  the 
odiousness  of  the  matter,  and  thfUord  marquia 
as  party;  this  can  no  ways  be  laid  to  the  pandel's 
charge  as  a  fault,  much  less  as  a  crime  capital', 
"because  the  informer,  viz.  the  lord  Rea,  wa» 
present  at  the  discourse  ;  and  related  himself 
to  the  king,  eodem  Uwpore^  the  particulars  of 
what  the  pannel  had  spoken;  neither  did  he  at 
that  time  oppose  him,  or  contradict  bim  in  one 
circumstance,  whereby  the  pannel  was  bonajide 
exonered,  and  therelore  ought  not  now  to  be 
laid  to  his  charge.  And  fuither,  in  the  time  of 
the  pannePs  relating  bis, own  words^  the  pannel 
affirms,  diat  he  did  it. with  tears  coming  over 
his  cheeks,  no  sign  of  malice,  or  sowing  sedition, 
in  expressing  these  words  to  the  king,  like  as 
his  majesty  bare  record  thereof,  before  the 
council  of  England,  the  impannellej  being  pre- 
sent. 

And  to  that  part  of  my  Lord  Advocate':^  Re- 
ply, anent  the  lord  marquis  to  be  prime  agent ; 
the  panne!  repeats  the  first  member  of  his  du- 
ply, together  with  the  impannellcd*s  former  ex- 
ceptions thereanent. 

And  where  my  Lord  Advocate  afUrms,  that 
the  pannel  did  his  duty  sufficiently  in  the  first 
discourse,  and  might  have  acquiesced  there  with 
duty ;  the  pannel  affirms,  that  he  could  not,  bc?- 
cuuse  all  the  time,  frt>m  the  13th  of  May^to  the 
^Otb,  it  was  actus  continuatus^  by  constant  in- 
formation running  from  the  intormer  to  the 
pannel;  and  so  rerpiired  a  constant  duty,  whilk 
lie  durst  not  omit,  neither  witli  safety  nor  duty. 
And  this  is  clearly  by  my  lord  Ilea's  own  De- 
position; who  lufinns  the  t  elating  of  several 
things,  in  scvend  days  and  times,  and  is  mani- 
ftsdy  prn\en  by  the  panncPs  own  depositions. 

And  where  my  Ijord  Advocate  refuses  to  the 
pannel  ibe  exceptiun  of  charity,  answering. 
That  *  crin^en  non  potest  purgari  bona  inten- 

*  lione,  transeat/  wljere  there  is  *  crimen  sim- 

*  plex.'  But  where  there  is  *  tniitum  crimen/ 
by  constructions,  periphrascb,  and  glosses,  n/^ra 
mentrm,  yea,  contra  mentem  of  the  pannel ; 
there  charity  justly  may  be  admitted:  for  a 
good  intention,  as  it  will  not  purge  a  manitest 
crime,  neither  should  die  wresting  of  the  pau- 
nePs  intention  inforce  a  crime,  und  so  not  debar 
charity. 

And  where  my  Lord  Advocate  doth  urge 
against  the  pannefs  defaming  of  the  noblemen, 
it  is  answered  by  the  panuel,  that  the  firbt  au. 
tlior  must  he  the  defamer,  and  not  the  revcaler ; 
the  whole  matter  of  the  pretended  defamariou, 
being  origijial  acts  of  the  lord  Rea's  quini  tic- 
fenwruiD,  upon  pannel,  and  not  acts  of  ilie 
pannel;  as  it  is  evident,  by  the  panners  two 
depusiiions,  the  lord  Rea*s  fir^t  deposition  tbf 
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Slsc  of  May,  where  tiue  said  lord  Rea  doth  ac- 
knowledge tlie  examination  ot'tUe  punnel,  taken 
the  20th  of  June^  to  be  true  in  all  points,  so 
fur  as  tlie  same  concerns  the  knowledge,  words 
and  acts  of  the  said  lord  Rea;  upon  the  expla- 
nations then  fbUoiviug.  By  wi)ich  explanations, 
and  notwithstanding  thereof,  there  is  substance 
enough  in  the  pannefs  deposition,  to  prpve 
that  the  lord  Rea,  and  not  the  panuel,  was  au- 
thor to  tlie  whole  matter  of  the  pretended  de- 
famation.    And  whereas  my  Lord  Advocate 
would  in  his  reply  seem  to  question  the  verbal 
relations,  flowing  from  the  lord  Rea  to  the 
pannel;  to  this  the  pannel  opposes  his  own  de- 
position, and  the  6rst  article  of  my  lord  Rea's 
examination  formerly  cited,  wherein  the  lord 
Rea  ratifies  tlie  pannel's  verbal  assertions:  if 
be  ratifies  thorn,  they  must  be  in  rerurn  natura  ; 
if  they  be,  my  Lord  Advocate's  assertion  is  not 
rele%'anr.     And  where  my  Lord  Advocate  al- 
leges the  leaving  forth  of  the  lord  Rea*8  verbal 
relation,  out  of  his  representation  in  writ,  given 
in  to  the  Lord  Treasurer;  the  panael  repeats 
hii  exception  made  thereaneiit  as  before.    And 
to  all  my  liord  Advocate's  discourse  to  that 
effect,  containing  one  side  of  paper,  the  pannel 
uppones  his  first  answer,  and  his  depositions, 
and  the  lord  Ren*s  relations,  <ind  his  examina- 
lions  agreeing  thereto.     And  whereas  my  Lord 
Advocate  would  bind  the  pannel  to  answer  for 
tlie  ford  Rea's  omissions,  because  the'lord  Rea 
is  his  author;  the  pannel  being  sitting  behind 
at  the.  time  of  the  expression,  can  haidly  find 
means  to  be  persuaded  that  it  cnme  from  his 
majesty's  advocate ;  and  opponcs  and  repeats 
the  pannel's  exception  herein.     And  where  my 
Lord  Advocate,  upon  these  words,  ye  know  the 
business,  and  not  the  time  (do  or  die),  says, 
that  these  words  should  have  a  proper  inierpre- 
latiou ;  which  i5,  says  he,  to  be  \i  counsel  given 
by  the  pannel,  for  subversion  of  the  marquis's 
honour  and  estate :  the  pannel  answers  thereto, 
that  he  adheres  to  bis  exception  alteady  al- 
ready allt  gf d ;  and  further  adds,  that  the  lord 
Rea  said  to  the  pannel  that  Sunduy  morning, 
that  I  he  lord  Seafoith  liaH  said  to  the  lord  Rea, 
their  purpnst*  was  to  take  the  kipg,  the  queen, 
and  tlve  prince :  and  so  the  infurtnation  being 
given  to  the  pannel,  furnished  to  the  pannel 
great  cause  of  fear,  and  his  fear  tlie  reason  of 
the  expression  oi  these  words,  of  advising  the 
king  to  prevent  his  danger;  as  the  pannel  had 
formerly  advised  my  LordTreasmej*  of  England, 
to  advise  his  inujij^ty  to  retire  to  Whitehall  from 
Greenwicii,  as  r.«i  a  place  of  more  safety.     And 
this  is  clear,  by  ihe  panntl's  deposition  tlie  20ih 
of  June,  ratified  by  the  lord  Kea  in,  the  first 
article  of  his  cxamumiion  the  *21st  of  June. 

And  where  my  Lord  Advocate  alleges,  that 
the  lord  Kea  and  his  majesty's  letter  frees  tlie 
marrpiis  of  ll-.uuiltan,  und  the  other  noblemen, 
by  the  lord  Ue:i's  oath :  It  in  an^M  ered  thereto 
by  the  pannel,  thnt  the  pannel  d"th  not  charge 
them^  he  only  c)»ara:es  the  lord  Hen  as  his  in- 
former and  author,  humbly  atU'ating,  that  in 
wliai  e&:>eiiiiiil  points  the  lord  Uea  is.  contrary 
to  the  panftel,  l^e  does  the  pauuU  wjong:  aucl 


therefore  the  pannel  declares,  that  whensoever 
it  shall  please  his  majesty  to  permit  the  paiuiel 
and  the  brd  Rea  to  be  confronted,  or  if  theo 
upon  difference,  the  inatter  be  not  cleared  of  the 
pannel's  innocency ;  the  paimel  is  ready  to  hazard 
his  life  in  a  duel,  to  the  glory  Qf  God,  and  to  the 
clearing  of  the  truth  of  this  business,  his  majesty 
commaoding  the  same,  with  a  protestation,  tha$ 
he  carries  no  malice  to  the  said  lord  Rea.  If  the 
business  be  not  decided  by  this,  or  that  if  hif 
majesty  is  pleased  to  admit  torture  before  a 
duel-trial,  the  pannel  is  ready  with  him  to  bear 
0ut  the  torture,  and  to  be  tried  thereby,  witk 
the  said  lord  Rea,  and  let  the  truth  then  ap« 
pe^r :  which  if  it  be  not  then,  whenever  it  shall 
please  God  to  call  the  pannel  to  bear  testi- 
mony thereof  with  his  blood,  if  God  be  not 
graciously  pleased,  to  bear  him  up  in  it,  let 
men  so  conceive :  and  if  God  bear  him  out  ij» 
it,  then  will  he  be  found  meet  after  his  death, 
to  have  been  an  honest  man,  and  his  blood 
sliall  be  reouired  of  the  takers  thereof. 

My  XjorJ  Advocate,  before  any  answer  to  be 
made  by  him  to  the  pannel's  former  duply,  pro- 
duced his  majesty's  Letter  sent  down  to  the  lords 
of  his  majesty's  privy-council,  of  the  date  of 
tlie  29th  of  June,  1031,  and  desired  the  same 
to  be  judicially  read,  of  the  whilk  the  tenor 
follows : 

"  To  our  rieht  trusty,  &c.  the  viscount  ^f 

*  Duplin,  our  Chancellor;  the  earl  of  Menteith, 

*  President  of  our  privy-council ;  and  to  the 

<  remanent  earls,  lords,  and  other  of  our  privy- 

*  council,  of  our  kingdom  of  Scoilaod."— iS/c 
$upra$crtbiiurf 

"  C.  -R.  Right  trusty,  &c.  we  greet  you  well, 
^  Whereas  we  are  informed  of  a  practice  in  ap* 

*  pearance  so  pernicious,  and  nearly  concerning 
'  us,  as  «^e  would  not  but  take  some  trial  there- 

*  of,  both  by  ourself,  and  some  of  our  council, 

*  appointed  by  us  for  that  purpose.     But  in  the 

*  mean  time,  because  of  some  sinistrous  ro- 

<  monrs  maliciuUftly  dispersed  thercupoo,  to  the 
'  pr^udicc  of  our  right  trusty  and  right  well- 
'  beloved  cousins  and  counsellors,  the  marquis 

*  of  Hamilton,  and  the  earls  of  Haddington, 

<  Roxtmrgh,  and  Buccleugh,  aud  somenthers; 

<  lest  the  like  reports   be  brought  unto  your 

*  cars,  we  have  tliought  good  hereby  to  declare, 

<  that  not  only  we  have  found  by  the  trial  we 

<  ourselves  have  taken,  that  they  are  altogether 
'  innocent  and  clear  thereof;  buthkewise  that 

*  the  prime  informer  thereof  hatii  now  cleared 

*  them  upon' oath,  testifying  them,  as  we  know 

*  them  to  be,  as  good  and  iaithful  subjects,  as 
'  we  have  hi  any  of  our  kingdoms.    And  for 

*  the  business  itself,  whensoever  it  shall  be  fully 

<  tried,  we  will  thereafter  expre>s  our  funher 

*  ^len&ure  concerning  others  interested  tliereiii, 
*'  according  as  we  shall  find  jubt  cause,  either 
'  in  punishiKg  any  person  that  shall  be  found 

<  guihy,  or  in  punishing  any  person  that 
'  shall  be  found  to  have  given  faLe  infoi  ma- 

<  lion.      And  whereas  we  have  formerly  by 

<  our  letter:!  recommended  unto  you,  our  rii;K| 

*  truiity  and  rigiit  well-beloved  cpusin  the  mar 
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<  quisofUamilton,  for  furtiiering  the  speedy  lev^ 
'  and  traiibportation  of  his  men  with  all  possi- 

*  ble  diligence;  these  are  again  to  require  you 

*  to  contribute  the  best  help  that  your  autho- 

*  rity  or  endeavours  can  a^ord  for  that  effect. 

*  Whereof,  both  out  of  the  regard  we  Imve  to 

<  him,  and  to  that  employment,  being  very  con- 

*  fident  of  your  best  care ;  we  bid  you  farewell. 

*  From  our  Court,  at  Greenwich,  the  29th  of 

*  June,  1631/ 

'  After  reading  of  the  which  Letter  of  his  ma- 
jesty, it  is  answered  by  my  Lord  Advocate,  that 
the  urging  of  the  pannel  to  have  the  words  *  as 

*  he  is  informed,'  to  be  repeated  in  all  the  rest 
of  the  Dittay,  wants  all  reasou  ;  the  points  of 
the  Dittay  bearing  relatibn  of  several  deeds 
done  in  several' times.  And  where  it  is  alleged 
by  the  pannel,  that  these  words,  *  as  he  was 
'  mformed,'  were  true,  *  quoad  relationem  et 

*  quoad  veritatem,'  there  was  no  necessity :  If 
this  were  true,  the  Diitay  were  eluded,  for  the 
pannel  is  not  accused  of  a  Leasing  in  respect 
of  the  verity  of  the  matter  related;  but  in  re- 
spect of  his  discrepance  from  bis  author,  and 
that  he  affirms  more  than  his  author,  and 
with  greater  certainty  than  his  author:  and 
that,  not  content  with  both  these  t\vo  excesses, 
he  follows  it  out  to  the  very  point  of  execution, 
wbidi  is  evident  in  the  point  of  certainty,  by 
these  words  spoken  to  his  majesty,  '  the  busi- 
f  ness  is  known,'  whilk  is  ihore  certain  by  the 
oppositiou  of  the  uncertainty  of  time  only, 
which  redoubles  the  certainty  of  the  business. 
And  in  the  point  of  execution,  by  that  perni- 
cious and  cruel  counsel,  '  do  or  die :'  the  effect 
of  which  pernicious  counsel,  if  God  in  mercy 
had  not  disposed  the  royal  heart  of  our  wise  and 
gracious  sovereign,  would  have  produced  more 
lamentable  effects,  nor  could  be  quenched  with 
the  pity  of  tears  shed  by  the  pannel.  And  the 
conferring  of  the  lord  Uea  (whom  the  pannel 
calls  the  prime  author)  with  himself,  in  the  pro- 
gress of  his  behaviour,  will  manifest  the  pan- 
nel's  guiltiness  of  the  points  of  the  Dittay, 
whereni  he  is  accused :  for  the  lord  Rea,  who 
behoved  to  have  greater  certainty  than  the 
paimel,  never  proceeded  to  the  points  of  posi- 
tive party,  prime  agent,  plotters ;  and  to  say 
to  the  supreme  sovereign  prince,  that  the  busi- 
ness was  known,  in  all  which  points  the  pannel 

'has  involved  himself;  but  the  lord  Rea  was 
content  to  revenl  the  reports  made  to  him  by 
David  llamsay,  and  Mr.  Robert  Meldrum,  to 
the  pannel,  without  adding  or  paring.  And 
when  the  pannel,  upon  the  22d  of  May,  whrch 
was  the  day  of  the  marquis's  returning  from 
Scotland  to  En^lnnd,  came  to  the  lord  Rea,  and 
told  him,  that  he  had  been  with  the  Lord 
Treasurer,  and  acquainted  him  with  the  pas- 
sages, which  he  had  from  the  lord  Seaforth, 
and  of  the  lord  marquis's  return,  and  that  he 
had  conceived,  tliat  it  might  be  dangerous  at 
that  time  for  his  majesty;  for  the  «vhich  cnuse 
the  pannel  in  his  deposition  saith,  that  he'  did 

I  advise  the-  kmj;  to  remove  from  Greenwich  to 
Whitehall  or  London ;  my  lord  Rea  answered, 


that  the  pannel  had  done  evil  therein,  for 
there  was  no  such  suddenness  to  be  feared : 
yet  notwithstanding  hereof,. and  that  his  author 
had  reproved  his  rashness,  the  pannel  went  ^ 
thereafter  and  attended  his  majesty  at  dinner, 
and  at  the  end  of  dinner  spake  these  words  of 
the  certainty  of  the  plot,  uncertainty  of  the 
time,  and  added  the  counsel.  Like  as  the  pan- 
nel being  asked,  hereupon  granted  that  he  met 
with  the  lord  Rea  upon  that  Sunday  the  mar- 
quis came  to  court,  and  also  that  he  met  with 
the  Lord  Treasurer;  and  counselled  his  ma- 
jesty's removing  from  Greenwich  to  London. 
But  denies  (hat  the  lord  Rea  said,  that  he 
thought  .it  was  evil  done.  Notwithstanding 
hereof,  the  pannel  went  thereafter  and  attended 
his  majesty  at  dimier,  spake  the  words  and  gave 
the  counsel;  like  as  his  majesty  being  some- 
thing wakened  by  that  fearful  counsel,  sent  for 
the  lord  Rea,  and  did  acquaint  him,  that  some 
present  danger  was  suggested  to  his  majesty, 
upon  the  niarquis'a  returning.  To  the  which 
the  lord  Rea  answered  by  oath,  that  he  knew 
nothing  again&t  the  marquis,  fur  any  thing  lie 
knew,  but  that  be  was  as  good  a  subject  as  any 
his  majesty  had. 

And  where  the  pnnnel  would  labour  to  free 
himself,  by  denying  the  counsel  given  to  him 
by  the  lord  Rea  ;  it  cannot  be  a  warrantable 
excuse,  except  he  would  prove  that  his  author 
advised  him  to  do  it:  wliich  is  improbable, 
seeing  the  lord  Rea,  his  author,  neither  did  it, 
nor  diowed  of  its  being  done  by  the  pannel. 
And  where  it  is  alledged  by  the  pannel,  that 
he  had  sufficient  warrant  from  his  informer,  he 
cannot  afhrm  ir,  as  being  contrary  to  the  rela- 
tion made  by  his  author  :  which  is  not  a  syl- 
lable of  the  marquis  as  prime  agent,  nor  of  the 
three  noblemen  as  Plotters.  And  whatever  the 
pannel  did  after  the  discovery  of  the  business 
to  the  Lord-Treasurer,  which  was  upon  the 
15th  of  May;  it  was  the  pannel's  ovvn  word, 
work  and  deed,  as  the  giving  in  of  the  list,  ex- 
pressing the  certainty  o^  the  plot,  and  urging 
the  putting  in  execution.  And  where  the  pan-  • 
nel  all  edges,  that  all  was  done  upon  a  good 
intention,  and  that  God  is  only  judge  of  the 
mind  ;  it  is  true  where  the  mind  is  not  re- 
vealed by  speech  or  act  punishable  of  the  law : 
but  if  either  speech  or  deed  be  done  against 
the  law,  the  pretext  of  the  mind  will  never  ex- 
cuse it. 

And  albeit  it  he  true,  as  the  pannel  alledges, 
'  Quoddelictanon  praesuinuntursedprobantur/ 
yet  it  is  as  true,  *  Quod  in  delict  is  praeiuniitur 
*  dolus  nisi  probatur  contrarium.*  And  in  the 
case  of  this  Diitay,  we  have  a  law  prohibiting 
Leasings  and  Calumnies  under  the  pain  of 
death;  and  seeing  by  the  Diitay,  there  are 
three  particulars  libelled,  which  his  majesty  in 
his  Letter  of  the  date  of  the  29th  of  June,  ha^ 
called  false  informations,  and  which  directly 
fall  within  the  compnss  of  the  law,  as  Veflectiug 
upon  the  life,  honour  and  estate  of  the  noble- 
men ;  the  pannirl's  excuse  by  intention  is  too 
slender,  to  free  him  from  the  punishijieAt  of  the 
law.    And  where  it  is  alledgtd  by  the  pannel, 
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tliDt  hf  has  Darned  his  author,  and.  that  he  was 
present  the  time  of  his  relniioti,  and  did  not 
contradict  him  therein,  which  the  ponnel  ill- 
ledges  for  a  sutHcient  ground  of  iiis  exoneration ; 
the  contrary  is  true :  fer  the  lord  Rea,  in  his 
Exauiuatipn  upon  the  Slat  of  June,  doth  ac- 
knowledge the  pannePs  Exuminatioii  lo  he  true 
in  all  ponits,  saving  the  explanations  thereafter 
subjoined.  But  this  approbation  cannot  ex- 
ceed the  subject ;  ond  also  the  subject  must 
be  restricted  according  to  the  conditions  of  the 
explanation  ;  but  so  it  is,  that  in  the  panners 
examination,  which  is  opproven  by  the  lord 
Rea ;  there  is  not  one  syllable  of  the  lord  mar- 
quis as  party  or  prime  Agent,  or  of  the  three 
uoblemcn  as  Plotters. 

And  therefore  that  falls  not  within  the  com- 
pass of  the  approbation,  and  where  it  may  ap- 
pear tliat  in  the  pannePs  examination  upon  the 
20th  of  June,  it  is  granted,  that  on  Monday 
the  16th  of  May,  he  delivered  to  the  Lord 
Treasurer  the  list  of  names;  that  is  not  apart 
of  the  paunel's  relatitm  approved  by  the  lord 
Rea  :  DUt  it  is  the  pannel  s  answer  to  an  inter- 
rogatory, asked  of  him  by  the  counsel,  nhich 
ronld  have  no  respect  to  the  lord  Rea's  relation. 
Like  as  the  pannel  being  examined  thereupon 
the  24th  nf  June,  grants  that  the  list  M*as  made 
by  himself :  and  that  the  lord  Rea  was  not 
)rivy  to  the  making  thereof,  ««hk]i  is  also  con- 
'essed  by  the  lord  Kea  himself  in  his  examina- 
tion the  21st  of  June,  1631,  and  last  article 
thereof.  Wherein  he  depones,  not  only  that 
he  was  not  acquainted  with  the  list  of  nan»es 
delivered  to  the  Lord-Treasurer,  but  that  he 
had  nothing  to  do  therein;  which  both  excludes 
the  concourse  of  the  making  of  the  list,  and  his 
knowledge  of  the  purpose  tif  it.  And  where  it 
is  alledged  by  the  pannel  that  after  the  reveal* 
ing  to  th^  Lord-Treasurer,  he  could  not  ab- 
stain from  the  remanent  passages  of  his  beha- 
viour, because  it  was  actus  continuatus  by  the 
lord  Rea  to  the  pannel,  from  the  13th  of  May 
to  the  20th  of  May ;  it  is  answered,  that  after 
the  6rst  revealing,  die  pannel  had  no  more  to 
do  in  the  necessity  of  duty,  because  his  author 
was  revealed :  and  whatever  followed  afler 
di!»covery  made  by  the  pannel,  would  have  tied 
the  author  and  not  the  pannel;  there  being  no 
law  thut  might  have  punished  the  pannel  for 
shifting  his  course  after  the  revealing,  fiut 
there  being  manifest  hatHrl  and  danger  inlaw, 
to  follow  further  after  the  revealing^  of  the  bu- 
siness, which  the  author  thought  neither  clear 
nor  certain;  and  the  pannel  not  being  consci- 
ous upon  whkt  mind  the  lord  Rea  made  his  first 
information  to  him,  which  might  very  readily 
have  been  upon  malecontentment,  grudging 
and  malice,  his  credulity  to  him  was  cruelty 
against  the  oobtemen.  And  his  going  forwards 
after  the  revealing,  was  a  manifest  engagement 
of  himself,  in  the  malice  of  the  author,  and 
drawing  upon  himself  the  opinion  of  greater. 

And  vkbere  it  is  alledged  by  tlie  pannel,  that 
his  behaviour  cannot  be  counted  in  the  nature 
of  Leasings,  punished  by  act  of  parliament, 
but  allanerly  by  way  of  illation  and  linifter 


construction ;  the  contrary  is  clear,  by  the 
three  points  of  the  Dittav.  And  the  pursuer, 
in  his  reply,  has  most  justly  challenged  the 
pannel  as  a  deiamer  of  noblemen;  because 
their  fame,  honour  and  credit  was  unblanieuhic 
before  it  was  taxed  by  the  pannel ;  and  the 
lord  marquis  brought  under  danger  of  tlie  loss 
of  life,  honour  and  estate. 

And  where  it  is  pretended  by  the  pannel, 
that  the  cause  of  his  speaking  of  these  words  to 
his  majesty,  upon  the  Sunday  of  the  marquis's 
coming  to  court,  was  because  the  lord  Rea  told 
the  pannel  that  the  lord  Seaforth  had  assured 
him,  that  the  f  lot  was  for  taking  off  the  king 
and  the  queen  ;  first,  that  excuse  has  no  war- 
rant from  the  lord  Rea's  deposition ;  next,  in 
that  same  conference  betwixt  the  pannel  and 
the  lord  Rea  upon  the  said  Sunday,  the  lord 
Rea  told  him  it  was  an  idle  fear ;  and  thirdly, 
it  cannot  be  a  pretext,  because  that  passage  of 
the  taking  the  king  and  queen,  is  contained  in 
the  relation  made  by  the  lord  Rea  upon  the 
18th  of  May;  and  so  cannot  be  pretended  as 
a  new  information  lately  come  to  his  know- 
ledge, to  waken  the  pannel  to  such  a  per- 
nicious counsel.  And  this  shall  suthce  for  an- 
swer to  the  duply,  which  is  closed  with  that 
which  is  contained  in  the  reply;  that  the  pannel 
had  no  warrant  of  his  speeches  and  proceedings 
positive  against  the  marquis ;  nor  colour  of 
warrant  against  the  three  earls,  and  neither 
warrant  nor  colour  at  alt  against  the  etu-l  of 
Bucclcugh,  against  whom  the  pannel,  by  his 
own  confession,  had  nothing  but  the  guess  of 
the  lord  Rea  ;  which  the  lord  Rea  not  the  less 
refuses,  and  affirms  to  be  the  nomination  of  the 
pannel.  But  howsoever  it  is  only  a  guess,  by 
his  own  confession,  from  his  author,  and  yet  in 
his  list  he  makes  him  a  plotter.  And  albeit  the 
like  evidence  of  the  punnel's  calumnies  against 
the  other  two  earls  being  undoubted,  as  having 
no  warrant  at  all  from  the  lord  Rea's  relation, 
wherein  there  is  no  syllable  of  these  noblemen  ; 
and  that  the  excuse  made  by  the  pannel  of  a 
verbal  relation  by  the  lord  Rea,  has  no  proba- 
bility, and  also  is  contradicted  by  the  lord  Rea, 
being  poised  thereupon :  yet  in  thes6  two  no- 
blemen the  pannel  covers  himself  under  the 
shadow  of  a  verbal  relation,  against  that  which 
himself  drew  up  in  writing;  but  in  the  lord 
Buccleu^h's  he  is  excluded  from  all  verbal  re-* 
lation,  m  respect  of  his  own  deposition^ 
whereby  he  is  manifestly  convinced  of  mcurriug 
the  punishment  of  the  acts  of  parliament  where- 
upon the  dittav  is  formed,  as  having  named  him 
protter,  when  by  his  own  deposition  he  grants 
It  to  be  a  guess  of  the  lord  Rea. 

It  is  quadruplyed  by  the  pannel,  that  for 
answer  to  the  triply,  made  by  the  Lord  Advo- 
cate his  pursuer,  he  repeats  and  oppones  his 
defences  contained  in  the  former  exception  and 
duply.  And  further  the  panitcl  adds,  that 
where  it  is  objected  bv  my  lord  advocate  against 
the  pannel,  that  he  had  no  ground  nor  cause 
firom  the  lord  Rea's  relation,  from  the  pannel 
by  word,  to  call  the  two  earLs  of  Uaddingtoa 
asd  Eozbtu;gh  plotters ;  but  by  the  cojjtni^i 
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that  the  lord  R^a  refuns  and  denies  the  snme  ; 
again  the  winch  objecrioii,  the  panne)  does 
repeat  and  adhere  to  that  article  of  his  second 
deposition,  dated 'the  '2Uh  of  June  iu  tiiese^ 
words  following  :  he  saiih,  the  lord  Uca  itid 
affirm  to  the  cxaminant,  that  he  liad  the  fore- 
said report,  nncnt  the  cnrls  uf  Melros  and  Rc/x- 
burgh,  iVom  the  iord  Senforrfi,  before  the  pannel 
then  examined,  made  or  diUvered  tlnd  Miid 
paper  or  list  to  the  treasurer.  And  in  the  ar- 
ticle preceding,  in  the  same  dej>o»«ition,  the 
pannel  athrms  the  lord  Rea  told  him  this ; 
whereby  it  evidently  appears  by  the  two  articles 
joined  together,  that  the  pannel  Iiad  ground 
for  that  part  of  his  representation. 

And  whereas  it  is  affirmed  by  my  I>ord  Ad- 
vocate, tliat  the  lord  Rea  denies  the  same,  this 
comparine  of  the  pannd's  assertion,  and  the 
i*ords  of  the  lord  Rea's  denial  together,  the  lord 
lira's  words  will  be  found  to  import  no  direct 
nor  cle;ir  denial ;  tiie  pannel  affirms  that  the 
,  lord  Rea  told  liini,  that  the  earl  of  Seafortli 
t^ld  him,  that  the  said  two  earls  were  upon  the 
secrets  of  the  business  of  the  marquis;  my  lord 
R<*:i*s  words  in  his  denial  bearing,  that  the  first 
time  the  iord  Seafortli  had  any  speech  with  him, 
toudiing  the  said  earls  of  lluddington  and  Rox- 
bui^h,  their  being  privy  to  the  particulars  and 
secrets  of  the  lox3  namihou's  business,  was  on 
the  Monday  after  the  matquis*s  coming  out  of 
Scotland.  The  pannel  ndirms,  that  the  lord 
Rea  told  him  such  a  thing  ;  the  lord  Rea  says, 
the  lord  Sraforth  spake  not  to  him  any  such 
matter  before  such  a  day :  liow  do  these  two 
agree  or  contradict  one  another?  The  pannel 
nffinns  the  lord  Rea  told  him;  my  lord  Rea  af- 
firms  my  lord  Seaforth  told  him  not  such  a  thing 
before  such  a  day :  what  is  that  to  the  pannel, 
if  the  lord  Seaforth  had  never  told  that  to  the 
iord  Rea,  tlie  lotd  Rea  might  luire  told  it  to  tlie 
pannel  for  all  that?  And  where  it  is  alledged  for 
the  fortifying  of  the  triply  by  my  lord  advocate, 
that  the  ford  Rea  in  his  deposition,  denieth  that 
be  was  acquainted  with  the  list  of  names,  deli- 
vered by  the  pannel,  or  had  any  thing  to  do 
therehi;  the  pannel  affirms,  that  this  eludes  not 
the  particular  words  concerning  the  two  earb; 
because  of  the  denial  of  the  general  list,  where- 
in they  were  ingrossed :  for  the  manner  of  the 
discovery  was  left  to  the  pannel,  when  the 
direction  of  the  discovery  ivas  given  him.  And 
ao  it  was  not  needful  that  the  lord  Rea  tliould 
be  acquainted  with  the  papers,  with  the  pen,  the 
ink,  ttie  hour  and  the  manner  of  the  writinf ; 
because  that  was  left  to  the  pannel.  Neither 
can  the  general  denial  of  one  piece  of  pa|)er 
takeaway  the  panners  testimony  of  the  certain, 
determined,  condescended  upon  by  word.  And 
for  his  word  that  he  bad  no  hand  therein,  is  not 
meant  </«fmiferia,  affirmed  by  the  pannel,  re- 
pqrteH  to  him  ag^iist  the  said  two  earls;  be- 
cause h^gnmts  the  substance  in  the  preceding 
deposition  made  by  htm  thereanent.  And  as 
to  that  relation  by  that  list,  concerning  the  earl 
of  Buccleugh  as  plotter,  for  defence  ot  the  pan- 
nePs  deposition  it  is  produced  in  these  words, 
bearing,  'And further saith (to wit tlie pannel), 


'  tlmt  the  lord  Ren  had  told  liim,  he  couM  not 

*  guess  who  al*>o  »l)ould  be  in  ihc  plot  iinlrss  it 
'  werethelord  Buccleugh;  of  wh(»ni  tlie  lord  Kea 
'  said,  he  heard  him  speak  terrible  words  against 

*  the  king,  at  liis  own  table  in  Holland.'  There 
it  is  uffinncd,'thnt  he  suspected  the  lord  Buc- 
cleugh to  be  up<m  the  plot :  if  suspected  to  he 
Oh  the  plot  by  the  lord  Rea^  and  told  by  hiiii^ 

«to  the  pannel ;  the  pannel  was  necessitated  to 
ri'veal  the  same,  yea  in  iiictrm  tenninis,  to  re- 
veal liim  to  be  a  plotter ;  whom  he  said,  he 
suspected  to  be  upon  the  plot.  To  thii  my 
lora  advocate  objected,  mv  lord  Rea's  denial, 
which  are  in  the^e  worth :  That  the  pannel  and 
lord  Rea  having  some  specdi  together,  who 
might  he  looked  for  in  Scotland  to  take  nrms; 
the  pannel,  and  not  the  lord  RtA,  nam^d  the 
lord  Buccleugh.  Whereupon  the  lord  Rea 
told,  that  at  the  siege  of  the  Busse,  the  lord 
Rea  heard  the  lorrl  Buccleugh  use  some  words, 
whereby  the  lord  Rea  totik  the  lord  Buccleugh 
to  Imve  come  malecouteut  out  of  Kngland.  In 
this  presumed  denial,  there  is  contained  a  dis- 
course betwixt  the  pannel  and  tiie  lord  Rea,  as 
llie  lord  Rea  alledi^es.  And  in  this  discourse, 
that  the  pannel  should  have  named  tlie  lord 
Buccleugh,  and  not  the  lord  Rea;  this  naming, 
is  a  naming  in  the  respect  of  time  first  or  ]9^ ; 
for  the  loH  Rea  grants  that  he  did  name  tlie 
lord  Buccleugh,  because  of  the  last  words  of 
that  clause ;  so  that  his  denial  respects  only 
priority  of  time,  but  no  way>  the  panne  Ps  asser- 
tion :  for  not  a  word  of  hii  assertion  is  denied. 
But  by  the  contrary,  fur  corroboration  of  the 
mumcrs  iust  ground,  concerning  the  earl  of 
Buccleugh;  tlie  lord  Rea  makes  addition  of 
more  nor  the  pannel  hud  remenibmiice  of; 
and  so  fortifies  his  affirmation,  and  proves  no 
denial  thereof. 

Tlie  pannel  adds  further,  for  eluding  of  the 
mistaking  of  these  his  words,  '  Sir,  \«  e  koow  the 
'  business,  but  not  the  time,  tliercfore  do  or 
'  die.'  It  IS  affirmed  by  the  lord  Rea,  that  he 
d^d  hear  of  his  majesty  that  there  was  a  danger 
suggested  to  him ;  which  danger  my  lord  fid- 
vocate  alledges  to  have  cjnie  from  the  panmi's 
words.  If  a  danger  but  by  the  king's  self  ap- 
prehended, then  not  a  persecution,  for  a  danger 
imports  defensive  remedies,  and  not  violent 
and  malicious  attempts ;  yea,  it.  imports  and 
implies  a  preventing,  and*  not  a  prosecuting. 
And  lastly,  it  deany  ct)nfirms  the  mentioned 
intention  of  the  pannel's  expressing  of  those 
words,  which  was  to  prevent  his  majesty's  dan- 
ger. Tliis  the  pannel's  altedgeance,  is  oleared 
HI  the  lord  Rea's  deposition,  made  the  Slst  of 
June ;  vea,  this  is  my  lord  Rea's  relation,  to 
whom  the  pannel  never  spake,  since  the  pan- 
nel and  he  entered  to  their  trial.  As  for  the 
words,  '  Sir,  we  know  the  business  infalliblv, 
*  this  is  no  lie;'  because  the  pannel  and  the 
lord  Rea  was  at  his  majesty's  ten  days  before, 
and  affirmed  the  same:  the  pannel  by  relation 
from  the  lord  Rea,  and  the  lord  Rea  from 
others,  *  and*  so  that  is  no  lie.'  And  that  the 
pannel  did  not  know  the  time,  it  b  alledged  in 
the  contrary,  rrgo,  not  no  he.    As  for  the 
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worils  *  io  or  4ie/  by  ififf  lord  advocate*!!  de- 
clan^don,  it  is  but  '  oanciliiun  pemiciosum.' 
And  that  it  ia  not  <  raendacium/  neither  can 
it  be  Qia^e  nor  interpreted  '  mendacium/  by 
•ny  probability  or  tense,  and  no  malicioiu 
cocmcit,  as  is  alledged  against  tlte  pannel ;  con- 
sidering the  paunal's  declared  intent,  and  the 
lord  Rea's  bef^re-meiuioned  examination, 
whereip  it  is  called  a  diinger,  '  so  not  a  lie,' 
and  therefore  not  rightly  subsumed. 

My  Lord  Advocate  repeats  his  former  re- 
plies and  triples,  and  desires  my  Lord  Justice 
to  close  this  process,  so  that  there  be  no  for- 
iber  dispensation  or  reasoning  herein,  till  anent 
the  relevance  or  irrelevance  of  the  indictment. 
The  Justice  by  Jnterloquitor  declares  the  pro- 
cess to  be  closed;  and  continues  luterloquitor 
upon  the  alled^eances  proponed  by  the  pannel 
against  the  diitay,  and  answers  made  thereto 
by  his  miyesty's  advocate,  to  Wednesday  next, 
the  sevenu  of  December  instant;  the  persons 
of  assize  warned  apud  ac/a,  to  compear  the 
said  day  jn  the  hour  of  cause^  ilk  person  under 
the  pain  of  1,000  marks.  And  ordained  the 
pannel  to  be  returned  to  ward,  therein  to  re- 
attain  in  the  mean  time:  wliereupon  my  Lord 
Advocate  asked  inbtniments. 


Curia  Justiciaria  S.  D.  N.  Regis  tent'  in  prxto- 
rio  bur^i  de  Edinbuigh,  septimo  die  mensis 
Decemoris,  anno  Dom.  millesimo,  'sexceu- 
tesiroo,  ti'igesimo  primo,  per  honorabiles  et 
discretos  viros,  magistros  Alexandrum  Col- 
Tille  de  Blair,  et  Jacobum  Robertoun  Advo- 
catum,  Justiciarioe  d^utatos  nobilis  et  po- 
tentis  comitis  Willielmi  comida  de  Stra- 
therne  et  Menteith,  dom.  Graham,  Kilbryde, 
et  Kyppom,  et  Prsesidis  secreti  Concilio  et 
Jnsdciarii  generalis  diet.  S.  D.  N.  Uegis  to- 
tius  regnt  sui  Scotise,  ubilibet  constitut. 
Motis  vocads  et  Curia  legitime  affimmta. 

Intran' 

James  lord  Uchiltrie,  delated  of  the  crimes 
/oresaid,  mentioned  in  bis  iiulictment. 

Pursuer. — Sir  Thomas  Hope  of  Craighall, 
l^nigbt  and  baronet ;  his  majesty's  advocate  for 
.his  highuess';}  entries. 

Praiocutors  in  Defence. — Mr.RohertNairne, 
Mr.  Alexajider  Piersun,  Gilbert  Neilson,  Ad- 
vocates. 

The  lord  Uchiltrie  being  entered  upon  pannel, 
produced  to  my  liord  Justice,  an  Act  of  the 
Jords  of  his  maiest)r's  secret  Council,  for  con- 
Jtinuatioo  of  this  Diet,  and  of  all  further  trial 
or  proceeding  agaiast  him,  for  the  crimes  con- 
.taiofd  in  his  Diitay,  to  tlie  first  day  of  Febru- 
ary next  to  come;  of  the  whilk  act  of  council 
the  tenor  follows:  *  Apud  Halyrudhouse  sexio 

*  die  mensis  Decembri<),  anno  Dom.  millesimo, 
'  sexcentesiroo,  tricesimo  primo.    The  Lords 

*  of  the  secret  Council,  for  some  special  causes 
'  and  cnnsiderationis,  ordains  and  commands  his 

*  taajcsty*B  justice,  justice-clerk  and  their  de- 
'  pUU^  to  continue  all  farther  Trial  and  pro- 

*  osediGU[  against  James  brd  Uchiltrie,  upon  the 

*  crimes  whereof  he  has  been  accused  before 
'ibem,  till  the  l^t  day  pf  Febriiary  &Mt. 

V©U  III. 


*  Wheieanent  the  extract  of  tliis  act  shall  l|e 
'  unto  them  a  warrant,  extractum  de  libris  ac- 
'  tonim  secreti  consilii  5.  D.  N.  Hegis,  per  roe 
'  Jacobum   Piymrose   dericum  ejusdem,  sub 

*  meis  signo  et  subscriptione  manualibus,  sic 

*  Bubscribitur  Jacobus  Prvmrose.'  According 
to  the  which  Act  of  Council,  warrant  and  com* 
mand  aforesaid,  therein  coutaiaed,  the  Justice 
continues  all  further  trial  and  proceeding  against 
the  said  James  lord  Uchiltrie,  upon  the  crimes 
aforesaid,  unto  the  said  l&t  day  of  Febtuary 
next  to  come :  and  ordained  him  to  be  taken 
back  again  to  his  ward,  tlierein  to  remain  in 
sure  firmance,  till  the  suid  day.  The  who|e 
persons  of  assize,  called  upon  by  tlieir  namesi 
are  of  new  warned,  apud  ucla^  to  compear  be- 
fore his  majesty's  justice,  the  said  1st  day  of 
February  next  to  come,  in  the  hour  of  cause ; 
ilk  person  under  the  pain  of  1,000  marks* 
Whereupon  my  Lord  Advocate  asked  instm- 
ments. 
Extractum  de  libris  actorum  adjoomalis  S.  D. 

N.  Regis,  per  roe  Johannem  Bannatvn^ 
Clericum  deputatum  hanorabilis  viri,  dom« 
Georgii  Elpbmgston  de  Blythiswood,  miiitts, 
Clerici  Justiciarii  principalis  dicti  S.  D.  N. 
Regis,  et  dictorum  Curiarum,  Testan.  his 
meo  si^no  et  subscriptione  mouualibus.  Sic 
subscribitur,  Jobamnis  BAHMAitNE  Cle* 
ricus  deputatus  Clerici  Justiciaria:  Generalis 
S.  p.  N.  Regis,  Testan.  his  meis  signo  et  8ub« 
scriptione. 

The  lord  Uchiltrie,  appearing  on  the  said  Ist 
of  February,  was  sentenced  to  perpetual  Impi^ 
sonment.^ 


*  *'  The  lord  Uchiltrie,  a  man  of  a  subtil 
spirit  and  good  parts,  had  not  those  endowmenti 
of  his  mind  been  stained  with  some  ill  quali* 
Ut^ :  his  malice  against  the  marquis  of  Hamil^ 
ton  was  hereditary,  he  being  the  son  of  capt. 
James  Stewart,  who  in  king  James's  minoritv, 
when  the  Hamiltons  were  groundlessly  and  m 
a  mock  parliament  attainted,  carried  the  title 
of  earl  ot  Arran,  and  possessed  their  fortnnes.'^ 
Burnet's  Memoirs  of  the  dukes  of  Hamilton, 
p.  11,  and  13.  where  he  relates  the  whole  bu- 
siness; and  p.  IS,  says,  "  This  was  a  calumny, 
than  which  hell  could  not  have  foiged  a  flmler, 
for  lord  Uchiltrie  judged  that  this  would  infal- 
libly have  produced  one  of  two  effects,  citlier 
raised  such  a  jealousy  in  the  king's  thoughts, 
as  to  have  quite  ruined  the  marqui*<,  since  few 
ministers  are  proof  against  such  ^  hi»pcrs,  or  at 
least  it  would  have  stopped  his  voyage  for  a 
while,  till  he  was  tried,  and  the  smallest  delaf 
in  that  would  have  scatier^ d  his  soldiers,  (whicTi 
the  king  was  to  send  under  the  marquis's  com« 
mand,  to  assist  the  bing  of  Sweden  to  recover 
the  Palatinate)  so  that  this  design  failing,  in 
which  his  honour  was  now  so  fur  engaged,  « 
stain  should  lie  on  him  through  all  Europe. 
Lord  Weston  carried  this  storr  to  the  kin^ 
whether  provoked  to  it  out  of  hatred  to  the 
marquis,  or  moved  from  his  zeal  and  dnty  to 
the  king,  fhall  not  be  determined ;  though  th« 

21 


453]  STATE  TRIALS,  7  Charles  I.  l6$l.—ProceedSnpini]^CoUrl<^CkwdiTy,  [49^ 


last  was  pretended  by  him,  in  many  of  his  let- 
ters to  the  marquis.  But  his  mnjcsty  knew  the 
marquis  too  well,  and  understood  all  his  mo- 
tions and  the  progress  of  tliis  aflFdir,  too  exactly 
to  RTVe  any  credit  to  this  forgery  "  And  p.  13. 
**  Bur  the  marquis  was  not  able  to  fie  under 
tucb  terrible  imputations,  wherelbre  he  pressed 
thnt  Uchdtrie  might  be  put  to  it,  tn  pmve  whnt 
be  had  alle<l£;e(i :  but  all  he  olfcrrd  ai^ainsc 
Ramsay  was  only  a  presumption,  which  Rum- 
flay  denied,  and  Rea  aSinued ;  so  that  tiiey 
were  both  pot  under  bail,  n.id  nothinii  appeared 
that  did  touch  the  marquis:  for  though  Ram- 
sny  had  been  as  guilty  as  the  lord  Uea  called 
him,  that  Ifft  no  imputation  on  him,  since  none 
can  be  made  nnswerable  for  those  they  era- 
ploy,  unless  it  appear  that  they  followed  the 
Instmctions  given  them.  So  the  marquis  was 
dispatched  to  Germany.  Lord  Uchiltrie  had 
charged  the  marquis  with  Treason,  and  failing 
so  totally  in  hi*)  probation,  was  sent  down  to 
Scotland  ti>  be  tried,  where  he  had  a  legal  and 


free  trial  for  his  false  charge  before  the  Justice^ 
General,  and  such  assessors  as  were  appointed 
to  sit  with  him,  by  the  privy-council ;  and  had 
the'marquis  repaid  him  iii  his  owd  coin,  he 
could  not  have  escaped  capital  panishmeot. 
But  be  was  satisfied  with  his  own  justificatioo, 
and  such  a  censure  put  un  the  calumniator, 
as  might  deter  others  from  the  like  attempts. 
Wherefore  he  was  condemned  to  perpetual  im- 
prisonment in  Blackness  Castle,  and  be  conti- 
nued there  for  twenty  years." — He  was  releas- 
ed by  Cromwell.  The  severity  of  the  Sentence 
iigainst  lord  Uchiltrie  seems  to  have  deterred 
tite  earl  of  Rothes  from  maintaining  the  charge 
which  he  advanced  against  the  Lord  Register  of 
falsely  reporting  the  votes  of  the  Scots  parlia- 
ment in  1633,  respecting  the  confirmation  of 
I  he  statutes  concerning  religion,  as  then  pro- 
fessed, and  the  i>rant  to  king  Charles  the  1st  of 
the  power  to  regulate  ecclesiastical  habiti.  See 
3  Laing's  Hist,  of  Scotland,  103, 104,  and  tlit 
autliorities  there  referred  to. 


140.  Proceedings  in  the  Court  of  Chivalry,*  on  an  Appeal  of  High- 
Treason:  by  Donald  Lord  Rea,  against  Mr.  David  Ram- 
sey, 7  Charles  I.  A.  D.  l63\.  [Sanderson*s  Charles  the  First, 
164.     2  Rushw.  Coll.  62,  106,  112,  142.] 


.  [*'  The  following  Case  is  nn  instance  of  award- 
itn5  a  Trial  by  Duel  in  the  Court  of  Chivalry, 
though  afterwards  the  duel  was  prevented. 
.     I'here  are  two  accounts  of  it,  which  we  shall 
.     submit  to  our  readers.     One  is  from  *'  San- 
derson's History  of  the  Life  and  Reign   of 
Charles  the  First ;"  the  other  from  "  Rush- 
worth's  HistoHcal  Collections.''  Bishop  Bur- 
net relates  the  history  of  the  accusation  in 
,  his  "  Lives  of  the  Dukes  of  Hamilton,"  prin- 
cipally with  a  view  to  justify  the  first  duke 
ot  Uamilcon,  whose  name  was  involved  in 
the  affair.      See  Burnet's  Memoirs  of  the 


*  '*  It  seemeth  that  by  the  antient  Common 
Law  one  accuser  or  witness  was  not  sufficient 
to  convict  any  person  of  High  Treason,  for  in 
that  case  where  is  but  one  accuser  it  shall  be 
tried  before  theConjitableorMarshal  by  conibat, 
OS  by  many  records  appeareth."  Lord  Coke's 
Sd  tnst.  c.  9,  p.  26.  See  more  concerning  (his 
Court  in  4th  Inst.  c.  17. 

"  The  Court  of  Chivalry,  of  which  we' also 
formerly  .spoke  as  a  military  cotirt,  or  court  of 
.  honour,  when  held  befnre  the  earl  marshal  only, 
is  also  a  criminal  court,  when  held  before  the 
lord  high  constable  of  England  jointly  with  the 
earl  marshal.  And  then  it  has  jurisdiction  over 
pleas  of  life  and  member,  arising  in  matters  of 
arms  and  deeds  of  war,  as  well  otit  of  the  realm 
as  within  it.  But  the  criminnl,  as  well  as  civil 
part  of  its  authority,  is  fallen  into  entire  disuse; 
there  having  been  no  permanent  high  constable 
of  England  (but  only  pro  kuc  vice  at  coronations 
and  the  like)  since  the  attainder  and  execution 
of  StatFofd  duke  of  Buckingham  in  the  13th  year 
of  Henry  8  ;  the  authority  and  charge,  both  in 
war  and  peace,  being  deemed  too  afople  for  a 


Dukes  of  Hamilton,  p.  11.  to  14.  The  bishop, 
it  is  observable,  chaises  Sanderson  with  giv- 
ing a  jdurnal  of  the  procedure  on  lord  Rca'i 
appeal,  in  order  to  impeach  the  duke  of  Ha- 
milton's loyalty.  In  Rushworth  tliere  is  a 
Letter  from  Charles  the  first  to  the  duke  of 
Hamilton,  which  explains  what  was  done  in 
ihe  Court  of  Chivalry,  and  amply  proves,  that 
the  kii)g  was  quite  satisfied  ot  tbe  duke's  in- 
nocence. This  Letter  forms  a  p«rt  of  Rush- 
nortli's  relation.  As  to  tbe  account  in  the 
Annals  of  James  and  Cliarles  the  first,  it  is 
merely  a  copy  of  Sanderson,  with  the  addi« 


subject :  so  ample,  that  when  the  chief  justice 
Fineux  was  a»ked  by  king  Henry  the  8th,  hoir 
far  they  extended,  he  declined  answering;  and 
said,  (he  deci>iou  of  that  question  belonged  to 
the  law  of  arms,  and  itot  to  the  law  of  England." 
Bl.  Comm.  b.  iv.  c.  10.  §  4. 

**  The  form  and  manner  of  waging  battel  upon 
appeals  are  much  the  same  as  upon  a  writ  of 
right ;  only  the  oaths'  of  the  two  combatants 
are  vastly  more  striking  and  solemn.  The  ap- 
pellee, when  .appealed  of  felony,  pleads  Not 
Guilty,  and  throws  down  his  p^ove,and  declares 
he  will  detend  tlie  same  by  his  body :  the  ap- 
pellant takes  up  the  glove,  and  replies  that  be 
isrendy  to  make  good  the  appeal,  body  for  body. 
And  thereupon  the  appellee,  vAiisg  the  book  m 
his  right  hand,  and  in  his  left  the  right  hand  d£ 
his  antagonist,  swears  to  this  effect.  *  Hoc  aud^ 

*  homo,  quern  per  mnnum  teneo,'  &c.  •  Hear 
'  this,  O  man,  whom  I  hold  by  the  hand,  who 

*  callest  thyself  .Tohn  by  the  name  of  baptism^ 

*  tliat  I,  who  call  myself  Thomas  by  tbe  name 
'  of  bnptism,  did  not  feloniously  murder  thy 

*  fiolier,  William  by  nuuei  aor  am  •■ay  way 
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tton  of  tb«  king's  Letter  from  Rosbwortb/' 
H«H5rave.] 

Sakderson^s  Relation. 

\VHEN  frieads  fall  out  their  faulti  are  found, 
as  appears  by  the  quarrel  between  Doniioid 
lord  Rea,  a  Scotisb  higblander,  or  rather  more 
northward  of  the  isles  Orkney,  and  one  David 
Rarasey,  a  true  Scot  couriier,  conceroing  words 
and  designs  of  treason  against  the  king  and 
kingdom,  which  because  Ramsey  denied,  they 
are  admitted  the  Trial  by  Com  bate,  the  manner 
being  as  foltoweth. 

The  day  prefixt  for  trial  was  the  S8th  of  Nov. 
163iy  before  Robert  earl  of  Lindsey,  lord  liigh- 
chauiberlain  of  England,  and  n«)w  pro  tempore 
deputed  lord  high  constable  of  £n^and.  Tho. 
earl  of  i^rundel,  earl  mai*shal  of  England,  the 

'  guilty  of  the  said  felony.     So  help  uie  Gud, 

*  and  the  saints  ;  and  this  I  will  defend  against 

*  thee  by  my  body,  as  this  couit  shall  award/ 
To  which  the  appellant  replies,  hulding  tl>e 
bible  and  his  antagonist's  hand  in  the  same 
manner  as  the  other:  '  Hear  this,  O  man  whom 

*  1  bold  by  the  hand,  who  catlest  thyself  Tho- 

*  mas  by  the  name  of  baptism,  that  thou  art 
'  perjured ;  and  therefore  perjured,  because  that 
'  thou  feloniously  did^t  murder  my  father,  Wil* 

*  liam  by  name.  So  help  me  God  and  the 
'  saiuta;  and  this  I  will  prove  against  tfiee  by 
'  my  body,  as  this  court  shall  awanl.'  The  bat- 
tel IS  then  to  be  fought  witii  the  same  weapons, 
viz.  batons,  the  same  solemnity,  and  the  same 
oath  against  amuleu  and  sorceiy,  that  are  used 
in  the  civil  combat:  and  if  the  appellee  be  so 
far  vanquished,  that  he  cannot  or  will  not  fight 
any  longer,  he  slialL  be  adjudged  to  be  hanged 
immediately ;  and  tlien,  as  well  as  if  he  be  killed 
in  battel,  providence  is  deemed  to  have  deter- 
mined in  favour  of  the  truth,  and  hi»  blood  shall 
be  attainted.  But  if  he  kills  the  appellant,  or 
can  maintain  the  fight  frum  sunrising  till  the 
stars  appear  in  the  evening,  he  shall  he  acquit- 
ted. So  also  if  the  appellant  becomes  recreant, 
and 'pronounces  the  horrible  word  of  crave/?,  he 
shall  lo»e  his  liberam  legem,  and  become  infar- 
moits ;  and  tlie  appellee  shall  recover  his  da- 
mages, and  also  he  for  ever  quit,  nut  only  of  the 
appeal,  hut  of  all  indictments  likewise  for  the 
same  offence.''    Bl.  Cumin,  b.  iv.  c.  sr.  §  3. 

In  Co.  Liu.  lib.  2,  c.  3.  sect.  102,  a  case  is 
mentioned  which  went  o6F  by  reason  of  what 
seems  to  have  been  u  denial  of  justice.  Lord 
Coke's  words  are,'  Region  noluit  cou«ititueie 
'  Constabularium  Anglise,  &c.  et  ide5  dormivit 

*  Appelluro.'    See  too  sect.  163.  745. 

Concerniug  the  Constable  and  Marshal,  see 
.  also  Madox's  Hist,  of  the  Exchequer,  27.  I^r. 
Oldis  V.  Dunmille,  Shower's  Pari.  Cus.  AS. 
Some  curious  matter  concerning  DueU,  and 
Ute  Ccurtti  of  the  Constable,  Mar:>hal  and  liiv:h 
Steward,  are  to  be  found  in  the  Bodleian  Li- 
brary in  Oxford,  Tanner's  MSS.  Nos.  14.  84, 
B5,  89,  103,  17G,  278.  and  a  trcalihe  in  MS. 
bpr  Sir  John  Burgh  iu  the  hbrury  of  (he  Iiiuer 
Temple. 


earl  of  Pembroke,  lord  chamberlain  of  the  kings 
houshold,  the  earl  of  Dorset,  chamberlain  to 
the  queen's  houshold,  the  earl  of  Carlisle,  earl 
of  Mnlgrave,  earl  of  Morton,  viscount  VVimble- 
ton,  \iscount  Wentwurth,  viscount  Falkland, 
bir  Henty  Vune. 

The  place  was  the  Painted  Chamber  at 
Westminster :  at  the  upper  end  thereof  a  bench 
was  erected  four  feet  nigh  for  tlte  constable, 
and  marshal,  and  lords  nsiiistants.  Under  them 
seats  about  a  square  table,  filled  with  the 
heralds  of  arms,  and  Serjeants  at  arms,  and  other 
olticcrs  of  the  court.  Directly  under  the  upper 
bench  sate  the  rej^ster  doctor  Deihick,  and 
over  against  him  doctor  Duck  the  kijm's  advo- 
cate for  the  marshals  court.  Behind  him  at 
the  bar  were  the  two  pews  for  the  appellant  and 
defendant. 

At  eight  a  clock  comes  the  earl  marshal 
(ushered  in  with  lune  heralds,  and  three  Ser- 
jeants at  arms)  hearing  his  marsihal  ti uncheoa 
of  gold,  tipped  with  bhick,  and  commanding 
room,  and  giviug  orders,  retired  into  the  upper 
house  of  parliament,  and  then  returned  intu 
the  court,  as  to  make  way  for  the  high  constat 
ble,  who  followed,  and  all  took  place  in  thei^ 
degrees. 

The  carl  marshal  rises,  makes  obedience  to 
the  constable,  and  passing  forward  meets  sir 
William  Seager  king  of  heralds,  and  both  of 
them  present  to  the  constable  his  commission, 
which  he  received  with  his  bat  off:  and  deliver- 
ed  it  to  the  re^i^ter  to  reade,  in  effect, 

'  That  his  majesty  being  informed  by  Donnold 

*  lord  Rey,  how  David  Ramsey  esq.  had  ploued, 

<  and  was  privy  unto  divers  Treasons  mid  Con- 

*  spiracies  against  his  royal  person,  go\ernment, 
'  and  kingdoms.  In  the  search  whereof  the 
'  king  had  used  all  ways  and  means  for  the  dis- 

*  covery  of  the  truth  :  the  one  of  them  accusing, 
'  the  other  denying,  and  so  no  certain  security 

*  to  his  own  person  and  his  subjects :  therefore 

*  he  doth  authorize  the  said  Robert  Bartic  earl 
'  of  Lindsey  lOrd  liigh  cuustable,  for  to  cull  unto 

*  hiui  Thomas  earl  of  Arundel  earl   marshal, 

<  uml  with  him  such  other  peers,  sheriffs,  and 
'  officers,  as  he  thinks  fit,  to  hold  a  marshal's 
'  court,  for  sifting  the  truth  between  the  baid 

*  parties,  &c.' 

Then  the  king  of  heralds  delivers  to  the  con- 
stable, his  silver  ver^e  or  btaff,  half  a  yard  in 
length,  headed  with  a  crown  of  gold.  Tlien 
the  earl  marshal  delivered  a  k^y  to  u  herald,  to 
fetch  in^the  Appellant  ushered  m  hy  the  herald, 
and  accouipuiiied  with  his  sureties,  sir  Pierce 
Crosby,  >«ir  Widter  Crosby,  sir  William  Forbiez, 
sir  Robert  Gordon,  and  sir  William  Evers.  He 
was  apparelled  in  black  velvet  trinmied  ^itU 
silver  buttons,  his  sword  in  a  silver  inihroidered 
belt,  in  Iiis  order  of  a  Scotish  baronet,  about 
his  neck,  an<l  so  with  reverence  entered  into 
his  pew.  His  council  doctor  Reevfs  standing 
by.  His  bcimviour  (like  himself^  (uU>  svv.irthY« 
black,  but  comely)  \ery  port-like  and  of  staid 
countenance. 

The  Defendant  wns alike  ushered  in  by  ano- 
ther herald.     Uis  sureties  were  the  lord  Rox« 
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borough  and  lord  Abercorn:  and  hb  deport 
like  liimaeir,  stem  and  brave,  a  fair,  ruddy, 
yellow-headed  bash  of  hair,  (lo  lar^e,  and  in 
tho^e  dayi  unostial,  that  he  was  called  RatiK* 
•ey  Redhead).  His  apparel  scarlet,  orer-taced 
with  stiver,  the  ground  bardW  discerned,  and 
fined  with  sky-coloured  plush,  but  unarmed, 
without  a  sword.  After  his  reverence  to  the 
court,  he  faced  the  Appellant,  who  alike  itemed 
H  countenonce  at  him. 

After  O  yes !  the  earl  Marshal  told  them  the 
eflect  of  the  commiuion,  and  the  power  of  this 
court,  which  was  not  of  any  strange  nature, 
but  legal  and  justifiable  as  any  other  trial  in 
Westminster>hall;  and  tliat  there  had  been  no 
more  nor  other  irmls  of  thi?  kind  of  late,  we 
were  to  attribute  it  to  Oods  goodness,  the  jus- 
lice  of  the  king,  and  loyalty  of  the  subject,  with 
the  providence  of  state,  and  wished  there  mii;hi 
be  no  more  in  time  to  come ;  and  that  to  ex- 
pect any  corabate,  this  court  he  hoped  would 
prevent  it  by  the  discovery  of  the  light,  and  so 
*  magna  est  Veritas,  et  pnpvalebit.' 

He  referred  the  further  proceedings  unto  Dr. 
Duck,  the  king's  Advocate,  who  spake  thus  in 
effect: 

Tbat  the  kin^s  majesty  had  committed  the 
trial  of  the  business  to  your  grace  my  lord  high 
constable,  the  earl  marshal,  and  this  court, 
which  course  was  warrantable  by  the  laws  of 
pther  nations,  and  also  by  our  own,  who  have 
used  the  same  manner  of^trial.— That  our  law 
yulmitted  sundry  proofs  for  Treason,  which  in 
other  matteis  it  did  not :  that  all  subjects  were 
bound  to  discover  treasons  :  and  cited  two  an- 
cient civilians,  Hieronymus  and  Tiberius,  who 
Save  their  reasons  for  ihis  kinde  of  crial.  And 
e  mentioned  sundry  reoords  of  our  own  chro- 
nicles and  examples  herein,  as  the  duke  of 
Norfolk  con»ba(inj  against  the  duke  of  Hart- 
ford in  Henry  4,  his  time ;  Jo^  Ely  and  William 
Scroop  aiiainsit  3aliamon  at  Burdeaux,  the  king 
being  there;  the  lord  Morley  impeached 
Mountague  carl  of  Salisbury  ;  and  that  Thomas 
of  Wulsmgham  and  Thomas  of  Woodstock  in 
their  learned  writings,  expressed  sundry  prece- 
dents for  this  manner  of  procetding;  wishing 
the  court  in  Gods  name  to  go  on  to  the  tritd, 
9pd  the  Appelhuit  to  give  in  his  evidence. 

Then  the  Appt-llant  came  up  upon  the  tabic, 
to  whom  the  ♦'arl  marsiial  delivered  the  pcti- 
liop,  wliich  he  hail  the  day  befoie  exhibited  to 
the  king.  And  the  Defendant  being  also 
pdlled  U),  the  petirion  was  read,  which  was  in 
pflecr.  That  he  hnving  accused  Hamsey  of  trea- 
son, and  also  Meldram  his  kinsman,  and  of 
confederacy,  as^ainst  whom  cftptain  Nolhwick 
was  wlnH'ss,  theiefore  had  desired,  that  the 
court  would  proceed  against  Meldrnm  first. 

But  he  was  told  by  Uie  court,  that  their  cases 
dilferin^f  the  Appellant  was  ordered  to  deliver 
in  his  Charge  a  J  un<.t  the  Defendant,  which  he 
did,  in  *\ritmg  by  bill,  containing  sundry  par- 
ticulars, vi^;. 

That  in  Mny  last  in  the  Low-Countriei, 
JlnniHey  complained  to  him  agaidstthe  court  of 
Btglapd,    Tha(  the  mstters  of  clmrcb  and 


state  wa§  so  oat  of  fhnne  m  aiiBt  tend  to^  m 
cban)*e,  if  not  desolation.  That  tbeeefbre  he 
had  abandoned  the  kingdom,  to  Itvo  where  now 
he  was,  and  to  expect  a  mutation  forthwith,  to 
which  end  he  had  brought  present  monies  m 
mamtain  htm  at  6/.  a  day  for  three  years.  Thae 
mart|ue8s  Hamilton  bad  a  great  army  promised 
to  him,  fbr  pay  whereof  the  king  had  given  in 
hand  10,000/.,'  and  ail  th«  wine  cnttomet  io 
Scotland  for  16  years,  presently  to  be  sold  for 
the  armies  subsistenee.  And  that  he  staid  fbr 
ammunition  and  powder  to  come  o«er,  fbr 
which  his  lord»hip  was  to  mediate  with  hit 
majesty  of  Sweden  and  the  sutes,  and  then 
link  themselves  together,  of  whose  minde  Key 
shonld  know  hereafter. 

That  their  friends  in  Scotland  had  gotten 
therefore  arms  and  powder  oot  of  Er«gtana,  anif 
that  what  he  should  procure  in  HoHand  was  to 
be  brought  over  by  tne  marquess ;  and  that  all 
Scotland  were  sure  to  them  except  three.  That 
France  and  Spain  thirsted  for  England,  but 
Hamilton  nould  defeat  them  fbr  himself.  Hia 
onety  fear  was  of  Dennrark,  where  he  meant  to 
land,  and  either  to  take  him  off,  or  make  U 
party.  That  afterwards  at  Amrtcrdam,  Ram- 
sey with  Alexander  Hamilton  solicited  him  the 
lord  Rey  to  be  true  to  them,  and  to  be  of  their 
council,  though  as  yet  they  durst  not  reveal  too* 
much  of  Hamitton*s  secrets,  but  if  he  repairecf 
to  England,  he  wonid  intrust  him  with  leturs  ; 
and  that  his  brother  in  law  Sea-port  knew  all. 

This  being  the  effect  of  the  charge.  He 
added. 

That  if  Ramsey  would  deny  it,  he  was  a  vil* 
lain  and  atraitonr,  which  he  would  make  good. 
And  therewith  cast  him  his  glove. 

Ramsey  denied  all,  and  said,  Rey  was  a  Ihir, 
a  barbarous  villain,  and  threw  do«n  hb  gbve, 
protesting,  to  ^r  him  dy  for  it,  if  he  had  had 
him  in  place  lor  that  purpose. 

Rey  was  temperate,  wiihrMit  any  passion,  hot 
smiling,  replied,  Mr.  Rnir.#ey,  we  wiU  not  con- 
tend here.     Answer  to  my  hill. 

Then  Ramsey  oB'ered  some  reasons  of  the  hn* 
pos!»ibility  of  tlte  Charjie,  the  slender  numbera 
of  men  from  En<;tand,  but  6,000  raw  sonldiers, 
against  three  kingdoms,  whom  the  first  procla- 
mat  ion  might  di<^sipute.  That  the  marquess 
wns  neither  so  wicfced,  nor  weak  in  judgment : 
and  if  he  should  conceit  to  surprize  the  king, 
what  hope  had  lie  ngainst  his  children  and 
kindred  ?  And  thcrefoie,  said  he,  my  lord  Rey 
is  a  barbarous  viihin,  and  a  linr,  and  he  will 
gar  liini  dy  for  it,  or  lose  his  dearest  bioud. 

He  was  interrupted  by  the  Earl  Marshal , 
telling  him,  he  must  not  stand  upon  conjec- 
tures, but  answer  the  bill  of  form  according  to 
taw,  and  was  ad^'ised  to  take  counsel  therein. 

'1  hen  Ramsey  in  general  acknowledged  all 
the  particular  circum<>tanres  of  time  and  place 
alleged  by  Rey,  and  the  discourse  to  that  effect ; 
but  concluded,  that  no  treason  was  intended  or 
uttered,  and  craved  counsel  to  answer,  whicli 
was  granted. 

And  so  the  court  adjonmed  tothe  5th  of  De- 
ceniber,  but  upon  a  fresh  arrest  by  the  Earl 
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MafiMI  they  w^re  to  pot  in  b«ir  fbr  a|mvffis 
iino^  which  #ere  the  old  «ecaritr ;  and  Ram- 
sey ordered  to  answer  upon  oath.  At  which 
day  appe<(ringy  the  fame  ef  the  cause  brought 
thither  such  a  erowd  of  pebpte  as  was  not  ima- 
gioable. 

Key  entered  as  hefore  in  manner  and  habit ; 
hot  Kamsey  was  new  soited  m  hbrk  satteo, 
and  presented  his  Answer  in  writing  to  this 
effect; 

TIMt  hdvmi^  weH  considered  the  time,  place, 
and  communication  with  the  lord  Rey  beyond 
Che  s^aS,  (as  hefora  urged)  be  confesses; 
That  Rey  demanded  of  him,  whether  the  mar- 
quess Haaiiiton  intended  to  come  over  and  fol- 
low the  wars  ?  He  said,  yes ;  and  told  him  of 
his  forces  6,000  men,  and  of  the  10,000/.  in 
money,  and  Wine-Cnstomes  inScodand,  which 
he  would  sell  to  maintain  the  army,  and  that  he 
would  come  so  provided  with  ammimitiony  that 
being  joined  with  his  friends  he'valued  no  ene- 
my. Upon  which  Rey  replied,  that  his  own 
two  regiments  should  wait  upon  him :  but  the 
place  of  these  forces  to  meet  was  at  sea,  and 
there  to  receive  directions  from  the  king  of 
Swede,  where  to  rendezrouz.  Upon  which 
Rey  said,  tliat  his  iifs  and  fortunes  should  wait 
on  the  marquess  ;  who  being  told  of  his  friend- 
ship, wrote  a  letter  to  Rey,  which  Ramsay  de- 
livered, in  effect,  that  Rey  would  get  some  am- 
munition from  the  king  of  Swede,  which  was 
wanting.  And  that,  speaking  in  general  of 
matters  amiss  in  England,  Rey  answered,  God 
amend  all.  To  whom  Ramsey  replied,  by  God, 
Donnold,  we  must  help  him  to  amend  all.  And 
to  all  the  other  matters  and  thines  be  utterly  de- 
nies, and  craves  revenge  upon  Key's  person  by 
dint  of  sword. 

Then  doctor  Eden  of  council  for  Ramsey 
spake  to  the  court,  that  being  assigned  his 
council,  his  opinion  was,  that  the  defendant 
might  decline  the  combate,  and  reply  to  the 
appellant's  bill  in  brief,  with  these  reasons : 
First,  that  by  the  words  in  the  bill,  no  man  can 
be  charged  a  traitor  by  one  that  is  guilty  in  his 
own  particular,  and  so  is  not  tied  to  be  defend- 
ant, nor  to  answer  such  a  bill.  Secondly,  the 
incertainty  and  doubtfulness  of  the  words  m  the 
charge ;  so  that  till  the  court  doth  censure  them 
to  be  treasonable,  the  defendant  is  not  tied  t4i 
answer.  Thirdly,  the  Appellant  refers  the 
combate  till  the  losr,  if  he  cannot  in  the  mean 
time  prove  the  charge  by  any  other  ways ;  then 
he  offers  to  make  it  good  by  his  body.  So 
then,  the  defendant  may  forbear  his  answer, 
and  decline  the  combate. 

And  now  my  lords  (said  he)  I  humbly  shall 
acquaint  you  with  the  Defendants  answer  to 
me  in  private,  which  was.  That  thoucrh  in  law 
he  might,  yet  in  honour  and  innocency  he  would 
not,  decline  the  combate,  but  being  his  own 
consent,  his  advocate  hath  the  less  to  say  for 
him.  And  so  time  was  given  for  Rey's  repli- 
cation till  Friday  after. 

Itey's  couocel  moved,  whereas  Dr.  Eden  had 
excepted  at  some  words  in  the  Charge,  he  an- 
saertd,  that  whoever  was  aceiued  of  treason, 


f#as  not  to  insist,  how  poUnted  the  answer  was^ 
but  how  to  approve  and  ch^r  himself:  then  td  ^ 
refer  the  combate  to  the  last,  was  well  done,  * 
uitimum  refitgiut/i,  to  etpose  his  life,  for  Ood^ 
the  king  and  his  cotratry. 

This  speech  being  somewhat  peremptory, 
and  directory  to  the  court,  he  was  told,  Tliac 
the  court  needed  not  his  direction,  as  to  the 
Tryall  of  Combate,  their  wisdoms  wouM  consi^ 
der  of  that  wtien  it  ivas  time ;  and  so  the  court 
adjourned,  both  parties  being  admitted  to  have 
common  lawyers ;  but  to  plead  onely  by  dvi- 
Hans. 

Tbb  day  come,  Rey  appears  as  before ;  hot 
Ramsey  in  a  new  suit,  of  ash-coloor  cloth, 

red  with  scarlet  colour,  the  cloke  scariec 
I,  lined  with  nsh-colooreil  velvet,  and  the 
whole  suit  and  cloke  overlaid  with  silver  and 
sky-coloured  bee. 

llie  former  proceedings  were  read  by  ^^ 
register ;  and  thereupon  the  Appellants  Repli- 
cation presented  to  the  high  constable :  in  ef« 
ftcty  That  Ramsey  in  his  Answer  had  cnnning^ 
ly  slipt  over  a  port  of  the  Charge,  which  was, 
that  the  lord  Itey  protested,  he  was  not  ingaeed 
in  wars,  for  want  of  subsistence,  and  therefore 
would  not  hazard  in  any  designe,  without  sure 
knowledge,  upon  which  words,  depends  much 
of  the  matter  and  main  of  that  pare  of  the  bill. 
And  so  ripping  up  the  several  chaiij^es  of  the 
bill,  the  strength,  reasons^,  and  likehhood,  and 
the  defendant's  delects  in  not  clearing  the 
chief  point*,  they  went  on  with  the  councel. 

It  was  his  part  to  in  force  the  Charge  against 
Ramsey  to  this  effect : 

He  observed,  that  the  first  day,  Ramsey  de< 
nied  ail  tiie  charge,  whitest  he  stood  upon  po-* 
sitive  resolution,  but  afterwards  his  cotmcel 
brought  him  to  particulars,  and  tanght  him  to 
answer  superficially ;  first  he  knew  nothings 
and  yet  now  so  much.  No  doubt  there  was 
some  stranger  enterprize  by  the  marquesse  Ha#- 
milton,  then  to  serve  the  king  of  Swede,  by 
Ramsey's  professing  that  Hamilton  was  a  pro- 
test ant,  and  bore  arms  for  religion,  not  caring 
with  whom  to  grapple ;  from  hence  observing, 
that  they  intended  somewhat  to  attempt  of 
themselves.  Ramsey  stiled  the  marqiiesse  bis 
master  in  discourse,  and  in  many  of  his  letters 
produced,  ranch  of  the  discovenf  by  Rey  was 
to  fish  out  of  Ramsey  the  truth  of  his  doubtful 
words ;  how  unlikely  it  was  that  Rey  having 
two  regiments  of  old  souldiers,  captain  of  the 
king  of  Swedes  dragoons  in  good  pay  for  all, 
should  offer  to  serve  Hamilton  who  was  to  be 
commanded  by  the  king. 

And  that  Ramsey  might  decline  the  com- 
bate, or  forbear  answering  till  the  last,  was  n 
strange  opinion  of  council ;  because,  combate 
was  to  be  reserved  till  all  other  means  of  dis» 
covery  fay  led »  and  therefore  Hey  his  reasons 
were  supplimental  proofs;  and  requesting 
Me]dram*s  testimony ;  but  however  he  was  now 
ready,  if  the  court  thinks  fir,  to  give  the  com* 
bate  presently. 

And  concluded  with  an  example  in  case  of 
murtber.    Two  men  fight  iu  secret,  the  one  it 
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tUin,  the  other  fliei,  and  thongb  wttboot  wiy 
witnease  of  the  fuck,  hit  seeking  to  escape  con- 
liemns  him  guilty.  So  Ramsey  having  hew 
accused  of  treason  above  three  rooneths  by  the 
lord  Rey,  and  both  confined,  Ramsay  di4>air- 
ing  of  his  cause,  seeks  his  flight  from  ju»tice 
by  sending  (o  Rey  a  prirate  challenger^  being 
a  Sufficient  conviction  in  law,  as  by  ancient 
presidents  in  *this  court :  vix,  Kitele^,  after  an 
appeal,  sends  a  challenger  to  Scroop,  and  was 
therefore  adjudged  guilty. 

Doctor  Duck  ansnered  to  all.  That  first,  it 
was  prudence  for  Ramsey  to  answer  in  general 
negatively,  having  been  newly  landed  from  sea ; 
and  might  be  cxcosed  till  time  and  cousidera- 
tion,  to  R*frebh  his  memory,  being  not  upon 
oath ;  and  as  yet,  the  Defendant  need  not  an- 
swer perfectly,  till  furtlier  time  and  fiiiour,  to 
view  the  exhibits  in  court  by  copies,  which  he 
desires. 

And  directly  ui^ed  against  the  brd  Iley*s  re- 
plication, nut  to  be  allowed ;  liecause,  Rey, 
referriitg  himself  now  to  proofs,  might  have 
saved  the  trouble  of  this  court ^of  honour  and 
chiralrie  and  hazxard  of  their  persons  by  cum- 
bate,  which  intends  the  trial  without  proofs ; 
and  that  the  Defendant  having  iugaged  his 
sureties,  but  to  this  day,  be  humbly  desires  the 
time  and  place  to  be  ordered  for  the  sudden 
combate,  according  to  the  law  of  arms,  and 
custom  of  this  court;  saying,  that  the  duel 
foreseen,  must  ensue  upou  tlie  appeal  and  de- 
nial ;  and  ttierefore  ought  uow  to  be  gi  anted. 

Doctor  Rtevfs  moved  for  continuance  of  tlie 
rephcation,  and  consented  to  the  combate;  the 
court  admitted  the  replication,  and  ordered 
time  till  Wednesday  for  exceptionii  thereto. 

Doctor  Duck  oftered  some  reasons  to  satisfy 
Rey,  and  extremely  to  censure  Ramsey,  where 
he  was  interrupted  and  told  by  the  earl  mar- 
shall,  that  the  court  will  save  him  ihc  lahuur 
nod  councel,  till  the  rcjoymlers  be  put  in,  and 
then  to  be  ordered. 

Doctor  Eden  shewed,  thot  the  copies  of  the 
letters  exhibited  were  not  t;i\en  out :  nor  shall, 
sayes  the  earl  marshal,  till  tiic  court  have  con- 
sidered of  tiie  contents,  and  so  ihey  were  read. 

The  one  was  from  Ramsey  to  Rey,  certifying 
him  of  passages  in  the  Low  Counircys  since  their 
parting,  to  put  the  marquc&se  in  minde  of  direct- 
mg  him  how  to  dispose  of  the  mnmunition  and 
arms  in  his  custody ;  subscriLed,  **  yourbcrvaut, 
Ramsey." 

The  other  from  the  lord  marquesse,  to  the  lord 
Rey,  congratuJHting  his  love  and  aflection,  ex- 
pressing a  great  desire  to  meet  him  in  Gennnity, 
upim  any  termes  he  would  propose ;  and  that 
Raiiisev  the  bearer  was  instructcKl  for  him  to 
treat  with  the  kiKc;  of  Swede,  whom  he  desires 
to  favour  and  assibt,  *^  which  will  oblige  him 
his  friend  and  servant,  Hainilt'in." 

Doctor  Duck  opcnt-d  tlie  whole  matter,  and 
each  particular,  insisting,  that  my  lord  Key's 
evidence  being  for  the  king,  and  he  a  person  of 
honour,  and  peer  of  Scotland,  his  (e*>timony  was 
sufficient.  And  moves  that  Mr.  Meidr«m  might 
he  admitted  for  supply,  for  tliough  they  were 


Dol  iojnt  witocMM  together,  of  the  words,  whicii 
made  the  charge;  vat  for  as  mnch  that  they 
were  spdten  asunder,  and  agreeing  together, 
made  up  a  fiill  proof:  that  no  tesumony  may 
be  n^ected  in  matters  of  treason.  Inai  if 
any  part  of  the  charge  was  denied  by  tlie  De* 
fcndant,  and  proved  ny  the  Appellant,  it  might 
convince  him  in  a  manner  of  the  whole  :  and 
urged  the  offence  of  Ramsey's  challenging  Rey. 
But  nM>re  of  tliat  hereafter. 

fiat  doctor  Reeves  prosecuted  the  matter,  for 
that  Ramsey's  councel  endeavoured  to  prove 
tliat  he  might  decline  tlie  combate,  or  forbear 
answering,  because  of  some  wordis  wluch  re- 
flected upon  my  lord  Rey  as  matter  of  reproach, 
that  Rey  hnd  uttered  words  of  treason  to  catdi 
Ramsey,  and  then  to  turn  infonner.  But  (said 
he)  no  office  can  be  accounted  base,  when  the 
king  and  kingdom's  safety  is  concerned ;  citing 
a  story  out  ot  Livie,  that  the  Romans  confede- 
rate with  the  Sanubies,  were  to  undergo  a  base 
office  tliat  stood  not  with  honour,  and  resolved, 
s)  long  as  it  was  advantagious  to  the  Uomaoe 
state,  It  might  with  honour  be  undertaken. 

Doctor  Eden  was  earnest  to  excuse  himself 
for  puuing  in  these  words  against  the  lord  Rey, 
saymg,  that  his  client  enfor^  to  have  them  in- 
serted. 

But  being  a  point  of  honour,  the  earl  mar- 
shal interpubcd,  that  true  it  was,  the  best  maa 
may  not  refuse  the  basest  a&ce  lo  preserve  % 
king  and  nation ;  but  again,  it  was  most  unwor- 
thy the  decree  of  honour,  for  any  man  to  angle 
and  intrnp  another,  and  then  to  present  him  to 
tliat  kings  justice. 

Then  the  pleaders  argued  concerning  Mel- 
dram's  testimony,  that  no  proof  ought  to  be 
omitted  for  the  king;  but  it  was  offered  for 
Ramsey  to  joyo  is^ue  upon  that  poiut  in  law  ; 
for  the  bill  was  laid  against  him  not  general,  but 
particular  to  place,  time  and  matter,  viz.  that 
in  May  last  in  a  ship,  and  atterwards  at  Amstei^ 
dam,  then  again  at  Delph,  Ranisev  sliould  say 
such  and  such  words,  which  if  Meldram  would 
justifie,  besides  himself,  ihcy  ought  to  be  admit- 
ted, otherwise  it  was  no  good  matter,  but  must 
refer  to  a  new  bill. 

That  the  Defeudant  had  answered  fully,  for 
that  the  lord  Rey  profercd  his  service  to  tl^e 
mnrquesse  witliout  pressing  to  know  any  desi4',ue. 
That  nuthiitg  in  the  letters  could  comict  Ram- 
sey. Th:it  the  loi  d  Rey  stundmg  upou  bis  great 
oibces  under  the  kin^r  of  Swede,  and  so  not  ne- 
cessitated to  serve  the  marquesse,  he  had  not 
those  places  of  cunnnimd  then,  bat  since ;  ai:d 
that  since  his  comiii):  into  England,  he  said  tliat 
he  would  have  scned  under  the  marquess,  and 
ooi. eluded  that  Ramsey  and  the  marquess  might 
use  such  words,  aud  yet  not  intend  trtasuu  to 
his  majesty. 

But  li«iv>ng  in  this  try.il  medled  so  much  with 
the  muiquess,  the  court  was  fatn  to  enter  an 
order  or  protection,  lo  cleur  the  marquess  his 
word.t  or  Actions  from  dishonour. 

Then  the  cjurt  proceeded  to  examine  Wit- 
nes«-es  vint  Toce. 

ArchUfol  liaklun  was  to  pro  re  the  challeuge 
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as  the  bringer ;  upon  these  questions  he  con- 
fessed, that  be  ivrs  in  RAmsej's  chamber  at 
Richmond  the  Inst  of  October.  That  Ramsey 
did  not  inaploy  him  to  carry  any  challenge  to 
the  lord  Rej ;  but  at  that  time  Ramsey  told 
him,  that  it  was  his  grief  to  be  restratned  not 
to  meet  lUy,  who  was  a  trayterous  villain,  and 
wished  to  meet  hiro  in  the  open  fields  nt  Bam 
Elms,  he  would  make  him  dye  for  if,  and  tear 
bis  lieart,  with  other  such  words  of  reproach, 
and  wished  this  deponent  to  tell  Rey  so  much, 
which  he  did,  but  it  was  three  weeks  after, 
and  then,  not  until  the  lord  Rey  told  hiro,  that 
Ramsey  had  sent  hiro  a  cnallenge;  so  that^  said 
Ramsey,  my  message  was  hot  a  relation,  not  a 
challence. 

But  Kauken  was  observed  to  falter  from  what 
he  affirmed  before  Dr.  Reeves,  and  others,  viz. 
to  have  carried  the  challence,  and  that  Ramsey 
coold  not  deny  it ;  so  tiiat  Kauken  was  threat- 
Jied  not  to  accuse  Ramsey. 

Gilbert  Seaton  deposed,  that  Ramsey  said, 
he  had  made  it  come  to  Rey's  ears,  to  have 
ended  this  businesse  without  troubling  the  king 
or  lords. 

Then  doctor  Duck  summoned  up  all  the  pro- 
ceedings, observing  that  formerly  in  the  presence 
of  the  king,  Ramsey  had  with  deep  protestations 
and  oath  denied  tne  time,  place,  and  matter 
which  he  now  coafesseth,  and  though  then  not 
examined  upon  oath,  vet  in  France  and  other 
countreys,  the  very  holding  up  of  the  hand  is 
an  oath,  and  soTertuIlian  sayes  of  the  Romanes, 
and  Ramsey  confessing  part,  he  might  be  guilty 
of  the  whole  charge. 

Doctor  Eden  said,  that  Rey  was  not  a  com- 
petent witnesse  against  Ramsey,  though  for  the 
Kin^,  for  he  was  '  ptrticeps  criminis ;  capitaiis 
'  inimicus :'  for  the  first  his  bill  made  him  so ; 
for  if  Ramsey  spake  treason,  so  did  Rey ;  for 
tbe  second,  it  appeareth  by  Rey's  violent  pro- 
secution, and  if  all  failed,  his  sword  must  make 
it  good ;  and  so  the  Defendant  was  not  bound 
to  answer,  nor  to  accept  the  challenge  unlesse 
he  will,  to  which  he  is  so  willing. 

But  doctor  Duck  said  these  Reasons  did  not 
'  ciurere  qiiatuor  pedibus.'  Some  of  the  con- 
spirators with  Catahne  were  revealers  of  the 
treason,  and  allowed  as  witnesses. 

Doctor  Reeves  concluded,  that  although  some 
of  the  lord  Rey*s  witnesses  did  not  affirm  wlmt 
they  might,  it  wduld  encourage,  him  to  set  a 
sharper  edge  upon  his  sword  when  he  entered 
the  lists;  and  tnat  the  God  of  right  would  so 
weaken  the  heart  of  Ramsey,  that  it  should  fail 
him  when  he  took  his  sword  in  hand. 

The  holy-daies  of  Christmass  drawing  nigh, 
the  court  ordered,  that  either  party  might  repair 
to  sir  Henry  iMartin,  and  possesse  him  with  fur- 
'  ther  proofs,  out  of  these  witnesses  already  exs- 
nined,  but  of  no  other.  And  so  adjourned  the 
coort  till  Monday  the  9th  of  January,  when 
after  some  small  debates,  but  no  further  matter 
or  nrooft,  the  bnsinesse  was  briefly  deteimined 
M  be  referred  to  tbe  king^s' pleasure. 

^Vhich  eame  to  this  account.  That  Hamil- 
^'*  powir  with  thf  king  got  all  favour  for 


Ramsey ;  and  well  rewarded  in  due  time ;  and 
Rey  having  done  the  duty  of  a  loyal  subject, 
left  the  court  and  kingdom,  and  returned  to  liis 
command  in  Sweden.  But  this  story,  though 
tedious,  will  enli|;hten  us  further  to  tlic  truths 
of  the  Scotish  affairs. 

Rusuwoeth's  Account. 

Towards  the  end  of  tliis  year  (1630),  the  mar- 
quis of  Hamilton  arrived  at  the  court  of  Eng- 
land, where  was  at  that  time  Mackay,  lord 
Ochiltry,  a  lord  in  Scotland,  by  name  Stuart, 
and  who  once  bore  the  name  of  the  earl  of 
Arran,  when  by  a  parliament  which  contracted 
a  by-name  in  that  kingdom,  (he  Hamiltons  were 
attainted  offreason,  but  afterwards  both  blood, 
honour,  and  estate  were  restored  to  them. 
This  lord  had  no  kindness  for  the  marquis  of 
Hamilton,  but  nonri&hed  a  discourse,  which 
Ramsay  let  fall  to  the  lord  Rea  when  they  wert 
beyond  seas ;  and  prevailed  so  far  with  lord 
Weston,  then  lord  liigh  treasurer  of  England, 
as  to  impart  the  business  to  the  kine,  being  m 
Treason  of  an  high  nature  (if  true)  to  this  effect; 
'  That  he  raised  this  new  army,  with  design, 
'  when  he  was  at  the  head  of  them,  to  set  him* 
*  self  up  as  king  of  Scotland.'  Much  credit 
was  given  to  this  design  by  the  lord  Weston 
lord  hish  treasurer,  who  endeavoured  to  per- 
suade the  king  not  to  permit  the  marquis  to 
come  near  his  sacred  person,  and  in  no  kind  to 
have  the  privilege  to  lie  in  his  majesty's  bed- 
chamber^ lest  his  majesty's  life  were  hasarded 
thereby. 

The  lord  Weston  pressed  this  home  unto  th* 
king,  but  his  maiest^  kept  his  thoughts  private 
to  himself;  and  navrng  a  great  affection  to  Ha- 
milton, as  soon  as  he  came  into  his  presence, 
embraced  him  wirh  great  kindness,  and  disco- 
vei^  to  hiro  what  he  was  accused  of,  bnt  said,  I 
do  not  believe  it ;  and  that  the  world  may  know 
I  have  a  confidence  in  your  loyalty,  you  shall 
lie  in  mv  bed-chamber  this  night.  But  tlie 
marquis  i)e«eeched  his  maiesty  to  excuse  him, 
till  he  had  received  a  Trial,  and  was  cleared  of 
the  Treason  he  was  accused  of;  but  tlie  king 
would  receive  no  denial,  yet  told  him  he  would 
put  the  business  into  a  way  of  examination; 
out  afterwards  when  the  examination  was  taken, 
it  was  found  that  tlie  one  affirmed  the  accusa* 
tion  to  be  true,  and  the  otiier  as  positively  de- 
nied it,  and  that  there  appeared  not  then  any 
concurrent  proof  of  the  same. 

A  report  of  these  Examinations  was  after- 
wards made  to  the  king's  majesty,  who  was  gra- 
cionsly  pleased  to  refer  the  whole  matter  to  a 
Trial  before  the  lord  high  constable,  and  earl 
marshal,  in  tbe  Court  of  Honour,  of  which  the 
reader  will  have  a  full  account  towards  the  end 
of  the  next  year  in  irs  proper  time  and  place. 
In  the  mean  time,  the'  king  caused  Rea  and 
Ramsey  to  be  seemed  in  order  to  that  trial :  so 
tbe  marquis  proceeded  in  making  provisions  for 
the  embarquing  of  his  army,  and  ordering  those 
forces  in  Scotland  to  be  in  readiness  to  be 
shipped,  to  come  to  the  place  of  rtodesfous 
-when  thty  received  orders. 
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A  Memoeial  made  bj  Mr.  Juttice  Whidock 
ill  his  life-time  conoernins  the  I»rd  Ilea's 
Discovery  of  the  murqais  of  Hamilton's  Con- 
■piracy. 

*  Presently  after  my  retnm  from  this  ctfcuit, 
myself  and  the  rest  of  the  Judges  of  the  King's- 
Bencli  were  sent  for  by  the  Lord-Keeper  to 
Loadon,  to  ad? ise  with  him  about  the  afairs 
of  his  mijesty.  We  cameibiiber  ou  Monday, 
3tt  August,  etcepc  the  Chief-Jufttioe,  who  was 
sick.  The  matter  consulted  ot^  was  lo  cm 
our  opinion,  concerning  the  oonlerenoe  bad 
in  Germany  between  certain  Scotisb  gentle* 
men  about  the  making  the  mnvquis  of  Uamil- 
torn  tbe  bend  of  a  party  against  the  king  and 
bis  kingdoms  of  England  and  Scotland. 

'  Tbe  Led  Rea,  a  Scotisb  bnron,  did  impencb 
Anmsey  and  Meldrum  for  mr«ving  bim  to  tbis 
Coo«|yracy :  tbey  denied  it  punctually,  and 
no  witoem  could  be  produoed.  JUmsey,  a 
soldier,  od^rad  to  clear  himself  by  combat, 
ibat  he  was  innocent;  and  tbe  appellant  ao- 
nepted  of  bis  offer.  Tbe  king  mm  desirous  it 
•bonld  bo  ^ot  upon  a  Duel;  and  we  were 
4xmsidted  wjth,  1st.  What  tbe  offence  was  ? 
gdle,  Where  the  trial  minht  be  ? 

<  We  nil  with  tbe  Locd4Ucper  were  of  tbe 
opinion,  let,  TItet  it  was  an  hiuh  and  borri- 
ble  Treason,  if  tbnl  in  the  Examinations  were 
found  ime.  Sdly,  That  tbe  Trial  might  be 
hjf  an  Appeal  of  Treason,  upon  whidi  the 
Combat  might  be  joined :  but  (be  king  most 
make  a  consuble  durante  kene  plaeitOj  for  tbe 
mnnhnl  could  not  take  the  appeal  without 
bim  :  <bat  it  must  be  after  ibe  manner  of  tbe 
civil  law,  and  we  were  not  to  meddle  in  it 
Likewise  we  vsese  of  opinion  ibat  this  pro- 
ceeding before  the  constable  and  marshal  was, 
as  it  was  belbre  the  statale  of  tbe  35  U.  £, 
cap.  S.  and  that  stature  devised  a  way  how 
lo  try  thrae  foreign  treasons  in  England,  but 
did  not  take  away  tbe  other.  We  were  also 
of  opinion  that  theetatule  nf  1  Mar.  cap.  10. 
did  not  mke  it  away  nor  intend  it ;  and  that 
a  conrictiun  in  tbis  appeal  was  no  corruption 
of  blood  or  forfeiture  at  the  common  law.' 
See  Ooughtie's  Case  in  Coke's  Commeutanes, 
ioL  75,eeot.  Esouage. 

By  order  of  a  oomrntssion  under  thegreat  senl, 
dated  tbe  gith  of  November,  (1631)  there  be- 
gan  a  notable  Trial,  before  Robert  earl  of  Lind- 
eey,  constable  of  England ;  and  Thomas  earl  of 
Arundel  and  Surrey,  etui  mamhal  of  England, 
In  the  Court  of  Chivalry,  judicially  sitting  in 
Hha  Painted-Chamber  at  Westminster;  toye- 
gber  with  other  honourable  peraons,  namely 
Philip  earl  of  Pembrook  and  MontgomerY,  lord 
cbamberlain  nf  the  king's  houshold ;  £!dward 
and  of  Dorset,  lord  chamberlain  of  the  queen's 
Ju>«Mbold;  James  earl  of  Carlisle;  Edmund 
«arl  of  Mulffrave ;  William  earl  of  Morton ; 
William  earl  of  Stmtheme ;  Edward  viconot 
l¥imblet«Mi;  Thomas  vicount  Wentworth; 
Henry  vicount  Faulklaod ;  and  sir  Henry  Mnr- 
^  Judge  of  tbe  higbcourtof  Admiralty;  all^ 


of  ooansel  with  the  coort;  Oitbeit  Oeibidc 
being  Register.    And  best  William  Seager,  king 
of  arms,  presented  to  tbeib»rd  oonstable  of  Eng- 
land letters  patents  of  the  tenor  following. 
*  Carolua  Dei  gratia  Angliis^  SootioB,  Francisp, 

*  et  Uibcmis,  rea,  fidei  defensor,  &c.  predilecio 
'  et  per-Quam  fidcli  consanguineo  et  cunsiliario 
'  nostro  Roberto  comit.  Lindsey  summo  canie- 
'  rario  Anglia  salotem.  Cum  officiuui  consu- 
'  buUv.  AnghsB  vacaiis  eiistat,  ac  DonaliJus 
'  Mackay  dominus  Rea  nuocupatus,  in  ittfka 

*  nostco  Scotic  ori^undus,  ouendam  Daeioem 
'  Ramsey  anniger.  in  eooem  regno  nostto 
'  ortum,  de  quibusdam  contemptis  et  prodiu- 
'  onibus  contra  noa  in  pariibus  tranamarints 

*  actis  et  perpetratis,  in  curia  militari  appellane 
'  intendi^  et  nobis  suppUcavit  sibi  justttiam 

*  super  i^peilatione  preJicta  eihiberi :  Kus  in 
'  hac  parte  fieri  volentes,  quod  justum  est,  ac 
'  de  fidelitote  et  provide  circumspectione  vestca 

*  pleniut  confidentes,  vubisconcessimusofficiam 

*  consubular.  Anglis  (hac  vice)  ad  appella- 
'  tionem  predictam  Domddi  in  hac  parte,  una 
'  euro  predilecto  et  per-quam  iideli  consanguineo 

*  ac  consiliario  nostro  Thoma  comite  Arundel 
'  H  Surr.  mareschal.  nostro  Anglic,  audiend.  et 
'  sine  debito  terminand.  et  omnia  que  ad  ofl^ 
'  cium  constabular.  pertinent  in  causa  et  ne* 
'  cotio  predictis  faciend.  et  eiercend.  secundum 
'  legem  et  coosuetudinem  armomm  et  curis  mi- 
'  liuris  Anglia:,  vobis,  ut  pBedictumest,  autho- 
'  ritatem  damns  et  committimos,  tenore  presen- 
'  tium :  et  ideo  vobis  mandamus,  quod  circa 
'  piemissa,  una  cum  prefato  marescaUo  ii>ten- 
'  dentes  sitis,  in  forma  predicta:  damus  autem 
<  dndbus,  marcbionibus,  oomitibus,  vicccomici- 
'  bus,  barooibus,  justiciariis,  ballivis,  prepoutis 
'  et  ministris,  et  aUis  fidelibus  nostns  uoiverais 
'  et  singulis,  tam  inCm  libertatesi  qnam  extra, 
'  tenure  presentium  in  mandatis,  quod  vobis  in 

*  premissisfaciend.etexplend.  inten dentes  sint, 

*  et  consulentei^  reapondentes,  et  auiiiiantes, 
'  quotifs  et  prout  per  vos  fuerint  super  hoc  pre- 
'  inoniti  ez  parte  nostra.  In  cujua  rei  testimo- 
'  nium  has  bteras  nostras  fieri  fecimus  patentee. 
'  Teste  roe  ipso  npud  Westro.vicesimo  quarto 

*  die  Novemb.  anno  regni  nostri  septimo.    Per 

*  ipsum  regem.' 

Which  letters  patents  beiqg  read  b v  the  Regis- 
ter of  the  court,  Donoldlord  Rea,  the  Pbiiatiff, 
and  David  Ramsay,  gentleman  of  tbe  kiog'a 
privy-chamber,  Deiiandant,  made  their  personal 
appearance.  Then  tbe  lord  marslwl  spake  in 
defence  of  tbe  Court  of  Cbivab^,  and  die  man- 
ner of  proceeding  therein,  according  to  the  lav 
and  custom  of  arms,Bhewiog; 

**  That  it  was  legal  and  agreeable  to  right 
and  justice,  as  any  iudidal  ^iroreu  in  any 
other  court  of  this  realm :  especially  when  tlm 
nature  of  the  cause  required  it.  And  tJiat  in 
these  latter  ages  this  kind  of  trial  bath  not  bin 
frequently  used,  but  that  was  to  be  attributed 
to  tbe  pious  and  peaceable  gpaemment  of  the 
Mate,  under  our  .SUM  happy  and  prudent  king, 
and  his  most  iUiMtrious  predeoeison,  the  kiny . 
and  queens  of  England,  and  the  obedience  and 
fidelity  •f  tbe  fieople  pf  £i^|^im1;  J^oth,  vhkb 


497]        STATE  TRUtJS,  1  Charles  I.  Itf51.— A^tW  Mr.  Danii  Bamsey.       [4!I8 


«re  to  be  ascribed  to  tbe  Cblvout  of  ^tmigbty 
Ood,  cooferring  this  blessing  upon  our  oation 
abeve  all  the  nations  round  about  us." 

The  Lord  Marshal  further  shewed;  **  That  it 
was  an  error  in  manjf,  to  apprehend,  that  as 
soon  as  an  Appeal  is  brought  into  this  court, 
it  was  presently  to  be  dfcided  by  Duel ;  when 
as  duelling  was  the  ultbnate  trial  in  defect  of  all 
others.  And  eren  then  it  was  in  the  arbitri- 
meat  of  the  court,  whether  a  duel  shall  be 
granted  or  denied." 

The  £arl  Marshal's  speech  being  ended, 
Arthur  Duck,  doctor  of  the  civil  law,  made  a 
speech  concerning  the  antiquity,  jurisdiction, 
^nd  necessity  of  tlie  Court  of  Chivalry,  held  by 
die  Lord  High  Constable,  with  tbe  Earl  Mar- 
shal, especiuly  in  cases  of  Treason,  where  the 
trutti  can  no  otherwise  be  discovered. 

Then  Rea  and  Ramsey  were  called  into  the 
inner  court,  and  the  one  stood  on  the  right 
hand,  and  the  other  on  the  left,  of  the  lord  coo- 
liable,  and  earl  marshal. 

Tbe  lord  Rea  preseuted  his  Appeal  in  wri- 
ting; and  his  Petition  formerly  exhibited  to 
the  king,  was  read  in  these  worcls : 

To  tbe  Ring's  mo&t  excellent  majesty.     The 
humble  Petition  of  Donald  lord  Kea. 

^*Mo9t  humbly  sbeweth;  That  whereas  he 
having  heard  sundry  speeches  fall  from  Mr. 
David  Ramsey,  importmg  plots  and  practices 
against  your  royal  crown  and  realms,  did,  ac- 
cording to  his  duty  and  allegiance,  reveal  the 
•ame  •  to  your  majesty ;  the  truth  whereof  he  is 
ready  to  maintain  with  the  hf^zard  of  his  life,  and 
dearest  blood,  if  he  be  thereunto  required.  Now 
so  it  is  (may  it  please  your  sacred  majesty)  that 
jraur  petitioner  being  mformed,  by  his  counsel, 
chat  these  trials,  by  due),  or  single  combat,  are 
uUmum  rtmedium ;  and  that  a  mna.  may  not 
appeal  to  this  kind  of  divine  judgment,  bnt 
where  all  possibility  of  discovery  by  brdinary 
trials  fail,  and  cannot  be  had.  And  whereas 
your  suppliant,  at  such  time  as  he  disclosed  all 
the  practices  which  he  heard  from  the  said 
Aainsey,  aud  did  withal  discover  what  he  heard 
likewise  from  Robert  Meldrum  ;  against  whom 
also  one  captain  James  Borthwick  hath  been 
exanoiioed,  and  the  examination  of  Meldrum 
caken  thereupon.  And  your  suppliant  con- 
ceiving that  if  Meldrum  be  guilty,  the  said  Mr. 
Ramsey  cannot  be  innocent,  your  suppliant 
therefore,  not  out  of  any  inchnatjon  to  decline 
the  combat  (as  God  whaknoweth  his  heart  can 
witness  with  him)  but  only  oat  of  his  smcere 
desire  to  have. the  truth  discovered,  in  a  case  so 
highly  concerning  your  maj^8ty's  safety,  honour 
and  government,  most  humbly  proyetb,'  that 
you  would  lie  graciously  pleased,  that  Meldrom 
may  be  first  proceeded  against  according  to  law ; 
and  if  upon  his  tryal,  the  Conspiracy  affirmed 
hy  your  petitionee  do  not  fully  appear,  he  shall 
then  with  all  alacrity  (as  in  a  case  which  other- 
wise cannot  be  cleared)  jiistifie  his  assertions  to 
he  most  true :  either  as  a  defendant  against  the 
•aid  Ramsey,  who  demanded  Che  combat  of  him 
hefbre  your  majesty,  or  af  a  challesger,  if  the 
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court  of  Chivalry  shall  so  award ;  and  shall  be 
bound  in  all  duty  ever  to  pray  for  your  m»* 
jeftty's  long  life  and  biappy  reign." 

LoBD  Rea's  Appeal. 

The  Petition  being  read,  the  Lord  Constable, 
with  the  counsel  of  the  other  nibbles,  declared 
his  majesty's  pleasure,  that  this  cause  should 
be  tried  in  this  court,  and  gave  the  Appeal  to 
be  read  as  followeth  s 

'<  In  the  name  of  God,  Amen.  Before  you, 
most  illustrious  and  right  honourable  lords,  Ro- 
bert earl  of  Lindsey,  constable  of  England,  and 
Thomas  earl  of  Arundel  and  Surrey,  marshal  of 
England,  or  your  lieutenants  in  this  court-mai^ 
tial :  I  Donald  lord  Rea  do  accuse  and  chal- 
lenge thee  David  Rams^  in  the  month  of  May 
or  of  June  in  the  year  of  our  Lord  1630,  and  in 
the  0th  year  of  the  reign  uf  our  lord  Charles,  by 
the  grace  of  God  king  of  England,  Sootlaody 
Franc^,  and  Ireland,  being  then  alune  in  my 
ship  within  or  near  the  port  of  Etsinore,  in  the 
kiaedom  of  Swedehmd,  in  the  upper  part  or 
deck  of  the  said  ship,  when  thou  hadst  this  di»- 
course  or  the  like,  and  spnkest  these  or  the  like 
words  to  me  in  Englisn,  viz.  Yon  told  me 
many  abuses  in  tbe  court  of  England,  and  that 
there  was  nothing  to  be  looked  for  but  desolah 
tion  and  change  of  religion,  and  therefore  yoa 
had  retired  yourself  thence,  since  no  honest 
man  could  live  there,  and  with  many  such  d it- 
courses  you  laboured  to  possess  me :  to  which 
my  answer  was,  The  Lord  mend  those  evils, 
and  no  remedy  but  patience.  <  By  Ood,  Do- 
*■  nald/  said  you,  (I  will  use  your  own  phrase) 
'  we  must  help  God  to  amend  it.  You  told  me 
you  had  brought  as  much  gold  with  too  as 
Would  maintain  you  at  the  rate  of  6/.  a  day  for 
three  vears,  and  you  assured  me  before  that  timfe 
would  expire,  God  would  raise  up  some  men  to 
defend  his  church,  and  liberate  honest  men 
from  slavery.  I  desired  if  you  could  tell  if  the 
marouess  of  Hamilton  would  come  over.  Yon 
said  he  would  the  morrow  or  next  day.  AUtec 
I  asked  you  what  content  my  lord  marquess 
had  at  home.  You  said,  none.  I  asked  yoo 
what  religion  my  lord  marquess  was.  You  said, 
a  good  protestant,  aud  before  it  be  long  be 
would  let  the  world  see  his  design  was  for  th« 
defence  of  his  religion,  and  the  glory  of  God, 
and  that  he  should  have  an  aimy  so  well  pro- 
vided with  bfteve  men,  and  all  warlike  provision, 
that  he  should  not  need  to  be  afraid  with  whom 
he  encountered.  I  asked  you  what  advantage 
was  it  to  us  to  make  a  free  passage  for  the  Go^ 
pel  in  Germany,  if  we  lost  it  at  home.  You 
said  there  were  many  honest  men  in  our  land, 
speaking  of  Scotland;  adding,  if  we  had  once 
an  army  over^  what  would  yoa  thinli  if  we  should 
take  a  start  to  settle  them  also,  for  ere  it  be 
long  you  will  hear  our  country  will  go  together 
by  Sie  ears.  So  closing  that  night's  dis6ourse ; 
he  snys  at  last,  some  such  thing  perhaps  is  in- 
tended, but  I  will  not  tcD  you  more,  for  mv 
master's  secrets  are  dear  to  me.  The  third  oieht 
after,  in  an  island,  you  told  me,  that  Alex.  Hi- 
mi  I  ton  ancf  sir  Jam^  HaoiiltOn  were  to  go  for 
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England,  and  70U  for  IloUand,  and  in  the  mean 
wliiie  prfitended  ^rourselt*  willing  to  do  me  aei^ 
vice  iu  England.  I  told  you  I  bad  a  promise 
of  the  reversion  of  Orkney  from  the  king  my 
mftster ;  if  the  marquess  would  mediate  with 
Lis  mujesty  for  it,  he  t^ould  do  mc  e  );reatkiod- 
uiss,  and  I  said,  it  were  gOf)d  for  my  lord  to 
h  ive  a  friend  in  tliat  place  for  hisi  ends.  You 
mortover  asked  an\  if  thtrc  were  g^iod  har- 
bours in  Orkney,  or  in  my  laud,  or  in  any  part 
that  might  be  Lrtified.  I  said,  yes.  Vou  said, 
*  by  Ood,  it  wavto  be  thought  upon  ;*  and  too 
desired  leave  to  think  upon  it  that  nii^bt,  and  on 
*  the  morrow  you  and  Alexander  Hamiltoo  did  de- 
sire me  to  write  a  general  letter  to  the  mar- 
quess, uith  trust  to  the  bearer  Alex.  Hamilton, 
concerning  Orkney,  lest  letters  should  miscarry, 
with  great  assurance  of  true  iiriendship  fro  in 
your  master,  if  I  would  continue  constant  in 
resolution,  and  S')  I  cave  you  my  letter. 

"  Afterwards  in  Alarch  last  past,  yon  came 
to  me  from  the  Hague  in  the  I jdw -Countries  to 
Amsterdam,  where  you  stayed  tvith  me  eight 
days,  and  deJivtred  me  a  letter  from  the  mar- 
quess, only  of  com|jliinent  ami  thanks;  and 
yon  tuld  me  all  \>ei)t  nLl't  with  lite  marquess, 
that  ho  had  gotten  ftom  his  muic>CT  10,000/. 
iii  England,  and  the  Wine  Cu»tomii  of  Scotland 
for  16  yeiir«i,  \%  hich  the  niarque^a  would  bell,  and 
all  tilings  went  on  without  any  demur  or  ob- 
ktacl4>,  uml  the  only  sbiy  was  for  wojit  of  anus, 
auHimnition,  au:i  especially  powder, and  desired 
n:e  to  piit  ill  hard  with  the  Swedish  aintas'siidoi^ 
Ttliich  I  did  :' and  vou  told  me,  that  the  mar- 
quess had  writ  to  you,  that  if  the  arms  and 
other  provi5ions  were  obtained,  they  should  l>e 
sent  to  Eii^land  and  nut  to  ScotlanJ;  at  which 
you  did  marvel,  because  hislord^llip  hadchan^^ 
ed  his  resolution,  being  all  the  other  provisions 
u-ere  sent  to  Scotland.  Also  you  told  me,  that 
my  lord  had  sent  over  a  man  to  receive  them, 
us  I  desired.  I  told  you  the  letter  %vhich  Mr. 
Lindsey  brought  me,  desired  tlie  arms  to  be 
sent  to  Kitgland.  You  s  lid,  though  the  arms 
were  had,  ytt  you  would  not  seud  them  till 
you  had  fartlicr  order  from  the  marquees,  and 
you  desired  mc  to  haste  to  you  the  answer 
thiTt'of.  In  the  end  you  told  me  you  had  evil 
news  to  tell  mr,  that  the  1uarquesb*s  lady  was 
Lroutr't  to  bid  of  a  child, 

"  Some  few  da>b  after,  in  March  or  April  last 
past,  at  Delf  in  the  Low-Couij tries,  I  told  you 
that  I  had  a  letter  front  the  kin^;  of  Sweden  to 
the  king  of  Britain,  desiring  some  ships  fur  the 
marqiu->i.  You  said  the  marquess  and  I  must 
beware  of  that,  for  then  thev  will  think  that 
we  mean  to  take  their  bud  from  them  with 
their  own  ships.  I  asked  you,  where  our  forces 
should  mett.  You  answered  me,  on  the  sen. 
I  asked  you,  where  we  should  land.  You  said 
in  some  part  of  your  old  master  the  king  of 
Dei»mark*s  c«)untrv.  You  asked  further,  what 
think  you  if  we  should  plundc  r  some  nook  of 
hu  land,  and  thereafter  go  w here  we  please : 
for  we  think  he  will  be  the  only  man  that  will 
be  most  against  us.  I  answered,  I  am  con- 
ten  ti  for  he  reits  in  him  more  than  you  all. 


r  asked  if  my  lord  was  to  raise  any  men  ia 
England.  You  said,  one  regime nL  I  anked 
you  if  iliey  4»ould  be  tine  to  us?  You  said  that 
there  were  Kut;lisb  that  my  lord  was  as  much 
as-tured  of  as  of  any  Scots.  I  asked,  where  we 
should  make  these  meet  You  said  at  Har- 
wich or  Yarmouth.  ^I  asked  if  tliey  were  forti- 
fied. You  said,  that  no  puns  of  all  thoM 
coa«ts  in  England  or  Scotland  could  hold  us 
from  landing.  I  told  yon  that  I  feared  Mr, 
Meldrtim  was  an  evil  secretary.  You  asked  me 
wherein.  I  said,  that  Mcldrum  bad  told  me 
many  things,  and  that  I  thought  he  had  ^Id  it 
to  others.  You  said  Mr.  Meldruro  knew  no- 
thing thereof  when  you  came  from  England, 
tliough  he  might  well  suspect,  and  that  he  spak« 
once  to  you  at  that  time,  as  if  all  were  onrs, 
and  that  you  had  great  patience  to  hold  yoor 
hands  off  him,  althougli  he  tvas  your  cousiu.  I 
told  you  tliat  I  was  nut  a  solJier  of  fortune ; 
but  had  bread  at  home,  and  ini^ht  live  without 
hazarding  my  life  in  tiie  fortunes  of  war;  yet 
notwithstanding  tJiat,  I  would  hazard  my  life 
and  fortune  with  the  marquess,  only  that  I 
would  know  the  business.  You  answered, 
you  would  tell  me  no  more  of  your  niaster^s 
secrets;  but  that  you  would  write  a  letter  witk 
me  to  the  marquess,  and  when  I  came  there, 
the  marquess  would  infuse  in  me  that  wliich 
you  would  not;  withal  you  desired  me  not 
to  tell  the  marquess  what  had  passed  betwiit 
yuu  and  roe,  whereby  the  marquess  hhould  have 
all  the  tlianks  to  himself;  adding  that  he  %va» 
very  close,  and  that  lie  would  discover  himself 
to  theia  that  he  knew  would  hazard  with  hiin. 
That  my  brotlier-in-law  Seaforth  knew  all,  and 
that  the  marquees  trusted  liim  much.  I  asked 
you  what  was  done  iu  my  business  of  Orkney. 
You  told  me,  nothing  till  my  coming,  and  &ud, 
it  might  be  I  should  have  it  better  cheap  than 
to  pay  the  duty  of  it;  and  you  told  me  Eng- 
land iiud  made  a  peace  with  Spain,  venr  pre- 
judicial to  Holland;  and  that  Spain  and  France 
were  l>oth  striving  who  shoiUa  first  drink  up 
I'ngland,  but  you  hoped  wc  should  prevent 
them  both,  l&rsides,  you  told  me  the  lack  of 
powder  was  the  gieatest  let.  As  fur  arms,  wc 
might  get  help  thereof  in  every  house,  and  that 
we  had  reasonable  provision  thereof  already ; 
and  that  my  lord  had  written  to  you  that  he  liad 
90  pieces  of  cannon  great  and  small  already  pro- 
vided, r  desired  you  to  go  in  person  and  speak 
to  the  Swedisii  ambassador  for  the  powder,  and 
to  advertise  roe  in  the  Brill  of  his  answer,  that 
so  I  might  assure  the  marquis  what  he  miglit 
expect:  and  you  did  send  a  letter  by  one  of 
your  own  men  to  tlie  Drdl :  to  shew  me  that 
vou  were  with  the  ambassador,  and  hoped  to 
have  that  which  we  spake  of.  You  asked  my 
advice  whether  it  was  best  to  cross  the  Seas 
once,  or  to  go  on  bravely.  I  answered,  <  delacys 
*  were  not  good,'  which  you  did  condescend 
unto,  or  you  used  words  and  speeches  to  that 
cflect. 

'*  But  if  thou  the  said  David  Ramsey  shall 
deny  the  premises,  or  say  thou  hadst  not  the 
same  diacourse^  or  to  the  same  eOect  with  me. 
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tt  the  foresaid  times  aofl  plsc«8 ;  I  the  afore- L'        .    v    i       *  n         '  •         .u    i_ 

laid  Donald  Icrd  Rea  say  and  affirm,  that  thou    T©  the  Kmg'i  most  exceUent  miy esty,  the  hum- 
David  Ramsey  art  a  false  traitor  and  liest  ble  Petition  of  Donald  lord  Kea. 

iklsly.  And  io  case  Uie  preituses  cannot  other- 
wise be  found  ovt  by  the  Sentence  of  this  court, 
profier  myself  reader  by  the  help  of  God,  to 
prove  and  justify  this  my  Accusniinn  and  Ap- 
peal, by  my  body  upon  thy  body,  according  to 
tlie  laws  aijid  customs  of  weapons  in  a  Duel,  to 
be  performed  in  the  presence  of  otir  lord  the 
king,  Ac." 

Which  challenge  being  publickly  recited,  the 
laid  Donald  lord  Uea,  the  party  challenging, 
threw  his  glove  in  the  Court,  of  a  red  or  brown 
colour,  for  a  pawn  or  pledge,  in  presence  of  the 
a5>resaid  lord  constable,  and  Thomas  lord  mar- 
shal, io  confirmation  of  all  contained  in  the  Bill 
and  Challenge. 

Then  the  said  David  Ramsey  answered,  in 
his  own  person,  and  said,  «•  That  the  ssid  Bill 
and  Appeal  was  and  is  false,  aud  that  the  said 
Donald  lord  Rea,  the  appellant  or  challenger, 
did  lie  fslsly,and  that  he  was  ready  to  justify 
and  prove  this  in  Duel;  according  to  tlie  laws 
and  customs  of  arms,  and  of  this  court,  by  his 
body  upon  the  body  of  the  said  Donald  lord 
Rea,  as  it  should  seem  good  to  the  court.*' 

And  thereupon  in  confirmation  and  jiistifica- 
tion  of  the  premises,  he  threw  his  glove  in  die 
court,  of  a  white  colour,  for  his  pawn,  or  pledtre, 
in  presence  of  the  lord  constable,  and  earl 
marshal  aforesaid;  which  gloves  respectively 
Richard  St.  George,  otherwise  CIsrencenx,  king 
of  arms,  took  up  and  delivered  into  the  hands 
•f  the  said  lord  constable,  witli  due  reverence, 
and  the  said  k)rd  constable,  together  with  the 
earl  ntarshal,  committed  th<sn  to  the  custody  of 
the  aforesaid  Resister  of  the  court.  Then  the 
said  Lord  Mars^l  arrested,  as  well  the  said 
k>rd  Rea,  the  Challenger,  as  the  aforesaid 
David  Ramsey,  "esq.  the  Defendant.  And  the 
said  Donald  lord  Rea  produced  ehr  Robert  Gor- 
don, sir  Pierce  Crosby,  sir  Walter  Crosby,  and 
sir  WUIiam  Forbes,  knights  and  baroneu,  and 
William  Innis,  esq.  for  his  sureties,  who  obliged 
themselves  all,  and  every  of  them,  et  divisim  et 
cimjuneUm^  to  our  lord  the  king,  for  the  sai# 
lord  Rea,  body  for  body,  that  the  said  lord  Rea 
should  duly  prosecute  this  aforesaid  Chnllenpe 
to  the  final  and  last  determination  of  the  same; 
and  that  in  the  mean  time  the  said  lord  Rea 
should  keep  the  peace  of  oor  lord  the  king, 
against  all  and  evei^  of  bis  heees,  and  especially 
against  the  aforesaid  David  Ramsev,  esq. 

And  the  said  David  Ramsey  produced  for  his 
sureties,  the  right  honourable  James  earl  of 
Abercome,  and  Robert  earl  of  Roxborongh. 
Then  the  Earl  Marshal  aforesaid  released  Dim 
nald  lord  Rea  the  Challenger,  and  the  i^foresaid 
David  Ramsey  Defendant,  from  the  aforesaid 
arrest,  and  at  their  request  respectively  deli- 
vered their  bonds  of  suretiships  to  be  cancelled. 

After  this,  there  was  read  in  the  court,  the  lord 
Rea^s  Petition  to  the  king,  for  divers  noblemen 
and  others  to  be  of  1ms  cooasel  in  tliis  cause ; 
whose  names  he  presented  in  a  schedule  annex* 
•d,  M  they  art  htrt  recorded. 


*'  Humbly  beseeching  your  royal  mnjesty  in 
this  cause  of  appeal  against  David  Ramsey  in 
ttte  Court  of  Chivalry,  tu  grnnt  unto  tlie  said 
petitioner,  that  he  may  have  the  pariie-,  whose 
names  are  in  the  Schedule  hereunto  annexed, 
to  be  of  his  counsel  in  tlie  said  court.  And  he 
shall  daily  pray  for  your  majesty's  long  life  and 
happy  reign  over  us.*'    Viz. 

"  George  earl  of  Lyncy,  lord  Gordon ;  Miles' 
vise.  Mayo;  Tlieobairi  bnron  of  Brillis;  Man* 
rice  Roch,  son  and  heir  of  the  vicounc  Fennoy ; 
Donnough  Mac  Charty,  son  and  heir  of  the  vi- 
count  Mttskery ;  sir  ilobert  Gordon ;  sir  Pierce 
Crosby ;  sir  Walter  Crf>sby  ;  sir  Willinm 
Forbes;  Donnough  O  (.'onno  Sligo;*  James 
Hay,  esq;of  bis mnjestVs body;  Williflm  Inni?, 
esq. ;  Dr.  Rives;  Dr.  Duck;  Mr.  Seldeii,  and 
Mr.  Littleton,  of  the  Inner  Temple." 

Upon  which  his  majesty  issued  out  the  fold- 
ing Order : 

*Mt  is  his  majesty's  pleasure,  that  only  these 
should  serve,  both  tor  bis  friends  to  advise  him,' 
and  his  Counsel  to  plead  for  him." 

Ramsey's  Defekce. 

<'  Ii^  the  name  of  God,  Amen.  In  the  prfr* 
sence  of  you  most  illustnons  and  right  honour* 
able  Robert  carl  oi  Lindsey,  constable  of  Eng^ 
land,  and  Thomas  earl  of  Arundel  and  Surrey, 
fharshal  of  England,  or  your  deputies  in  your 
court  marshal ;  I  David  Kamsey,  esq.  Deleod- 
ent,  say  and'alihnn,  that  all  and  every  the  things 
contaioed  in  the  said  pretended  Appeal  and 
Accusation,  were  and  are  false,  and  suggested 
and  proposed  against  me  maliciooslv,  and 
against  truth,  excepting  what  follows  at  tlie  time 
and  place  under->uritten,  I  had  the  undei^wnt-> 
ten  discourse  with  tliee,  or  to  the  same  effectg 
and  no  other,  viz. 

*<  I  David  Ramsey  being  with  thee  Donald 
lord  Rea,  in  the  month  of  May  or  .Tune,  as  it  it 
in  the  said  bill  mentioned,  and  in  the  shop  there 
also  mentioned,  being  in  or  near  the  portther« 
mentioned,  thou  desiredst  that  I  would  tell 
thee,  if  the  marquess  of  Hamilton  would  comv 
over;  and  I  answered  he  would.  And  yoa 
asking  me  of  what  religion  the  lord  narquesa 
was,  1  snirl,  a  good  Protestant,  and  before  it: 
be  long,  he  would  let  the  world  see  bis  design 
was  ibr  the  defence  oi  his  religion,  and  the 
glory  of  God.  And  ttien  asking  me  whedier 
he  would  come  over  with  an  army ;  I  said, 
yes,  with  an  army  of  brave  men,  and  all  war* 
like  provision,  that  be  cared  not  with  whom  he 
enooontred.  Which  passages,  upon  ofUn  nnd 
better  recollecting  of  my  memory  and  tiiought« 
thon  heretofore,  I  do  now  remember.  And- 
you  the  said  Donald  lord  Rea,  having  then  un* 
der  your  command  two  re^^ents  of  sonldien 
in  service  of  the-  king  of  Swedland,  and  then 
and  there  of  thine  own  accord  saying  to  me, 
thou  wouldst  get  leave  of  ihe  said  kint;  to  join 
your  said  two  regiments  with  the  ^id  lord  mar- 
quest  bis  fiyoes,  and  serve  the  i^id  king  ia  tbe^ 
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wan  onder  the  lord  marqocss,  I  kindlj  accept* 
€d  that  motion  of  yours,  and  desired  to  con firoi 
it  in  jrou ;  and  I  told  you,  that  Alex.  Hamilton 
and  ftir  James  Uamiiton  were  to  go  for  Efig- 
lapd ;  and  yon  told  me  yon  bad  a  promise  <o( 
the  reversion  of  Orkney  from  the  aing  your 
maMer,  if  the  marquess  would  mediate  with 
yottr  mabUr  fur  it ;  and  I  and  Alev.  Hamilton 
did  desire  you  to  write  a  general  letter  to  the 
marquess,  with  uust  to  the  bearer  Alex.  Ha- 
milton concerning  Orkney ;  and  assured  you  of 
the  said  marquess  his  friendship,  if  yon  would 
continue  constant  in  yonr  resolution,  in  joining 
your  regiments  with  the  lonh  marquess,  when 
be  should  come  over,  and  yon  gave  a  letter  ac- 
cordingly. Afterwards  in  March  last,  I  being 
Cben  at  the  Hague  in  imploiment  for  providing 
fomiiure  for  the  said  marquess  his  companies, 
which  were  to  go  over  into  the  king  of  Swed- 
land's  service,  came  to  you  from  tlie  Hague  to 
Amsterdam,  being  earnestly  invited  thereunto 
by  letters  from  you ;  where  I  staied  with  you 
eight  days,  and  delivered  to  you  a  letter  from 
the  marqaess  only  of  complement  and  thanks 
for  your  offer,  to  join  your  reeimeot  under  the 
marquess  his  cunimand.  And  I  told  vou  all 
went  risht  with  the  marquess,  and  that  1  heard 
he  had  gotun  from  hts  msjesty  10,000/.  in 
England,  and  the  Wine-Customs  in  Scotland 
for  16  years,  which  he  would  sell;  and  all 
things  for  his  cooiiog  over  with  his  forces  went 
c^n  without  any  detSur  or  obetaele ;  and  the 
only  stay  was,  for  want  of  arms  and  anmnni-* 
tkm,  especially  powder,  end  desired  you  to  put 
in  hard  for  that  with  the  Swedbh  ambassador, 
vhich  yon  did  efier  the  pieniset.  And  in 
Marth  or  April  last,  in  Dcff  in  the  Low-Coun* 
tries,  yon  told  me,  you  had  a  letter  from  the 
king  of  Sweden  to  the  king  of  Britain,  to  de* 
aire  some  ships  for  the  marquess.  And  you 
^id  further,  that  the  king  of  Sweden  said,  ha 
had  no  ships  to  spare  of  his  own,  hot  he  would 
nvrite  to  oar  kiii|  for  some  for  faim ;  and  that 
be  the  said  king  of  Sweden  would  allow 
4Q/)00  riz-dolkrs  for  the  entertainment  of  the 
iMd  ships  to  be  always  in  readinesa  upon  the 
matioas  of  bis  army.  Yon  also  asked  me,  if 
my  lord  marqoesa  wsa*  to  raise  any  men  in 
England.  I  answered,  I  heard  be  was  to  raise 
three  regimeote  in  Eni^aad,  and  three  in  Scot* 
land.  Yott  asked  me  where  these  forces  should 
meet.  I<aiitwerady  on  the  sea.  You  asked 
where  they  sbonld  land.  I  aaewered,  I  was 
doabtfttl  where,  becanse  the  rendeavovx  was  to 
lie  appointed  by  the  king  of  Sweden.  Yon 
said  farther,  that  yon  was  not  a  souUier  of  for- 
tune, that  you  had  bread  at  borne,  and  might 
live  without  basardins  yourself  in  the  fortunes 
•f  war ;  yet  that  you  would  haxard  your  lifo 
and  fortnne  with  the  martfueBf.  I  answered,  I 
knew  no  more  of  the  morouess  bis  designs, 
than  I  bad  then  told  you,  tmt  that  I  would 
write  to  the  marquess  to*  commend  to  him  your 
(srward  affection  to  bis  service,  or  to  that  par- 
pose.  I  told  you,  that  since  my  being  in  kiol- 
land,  I  did  perceive  the  Hollanders  did  ooo- 
eetvc^  that  England  had  mad#  a  peace  with 


Spain  very  prejudicial  to  HoUaad ;  and  tha& 
divers  of*^  them  had  said  so  in  my  hearing  t 
which  passages  concerning  tliesaid  peace,  npoo 
often  and  better  recollectiun  of  my  memory 
and  thoughu  than  heretofore,  I  do  now  re* 
member.  And  I  also  told  yoo,  that  the  lack 
of  powder  was  the  greatest  stay  of  the  marqaess 
his  coming  over;  and  yoo  desired  me  to  speak 
myself  to  the  Swedish  ambasaador  for  the 
powder,  and  to  advertise  you  of  his  anewer, 
that  you  miebt  assure  the  said  lord  marquesa 
what  he  niigot  expect ;  and  I  did  send  one  of 
my  men  to  the  Brill,  called  John  Thompson, 
to  shew  you  I  was  with  tlie  ambassador,  and 
hope  to  have  what  we  spoke  of. 

*^  But  whereas  thou  the  said  Donald  lord 
Rea  in  thy  said  pretended  Accusation  or  Ap- 
peal dost  aftirm,  that  (  said  other  words  tos 
thee,  than  such  as  are  here  set  down  in  this  my 
Defence :  I  the  aforesaid  David  Ramsey  say 
and  affirm,  that  thou  liest  falaly,  and  art  a  falsa 
calumniator,  and  ooghtest  Ur  be  punished  with 
the  punishment  of  a  falsie  traitor ;  and  I  offer 
myself  ready  to  prove  and  justi|y,  by  the  help  , 
of*^  God,  this  my  Defence  and  Exception,  by 
my  body  upon  thy  body,  according  to  the  law 
and  custom  of  arms  in  a  Duel,  to  be  performed 
in  the  presence  of  our  lord  the  king.  And  I 
humbly  and  instantly  desire,  that  a  dav  and 
place  may  be  assigned  for  the  said  Duel,ac.'* 

Then  was  read  in  court  the  Petition  ol  Da- 
vid Ramsey  to  the  king,  bcsscching  his  m^cacy 
to  assign  him  the  person,  whose  name  was 
written  in  the  Schedule  annexed,  to  be  of 
counsel  with  him  in  this  eanse.  The  naaae 
written  in  the  Schedule  was  Mr.  Dr.  fidan. 
The  Witnesses  in  tbia  caoaa  were  oommaadad 
to  make  their  personal  ap^arancein  the  eonrt, 
and  were  there  exaanoed ;  and  divers  lettcra 
written,  as  weU  from  marqness  Hamilton  aa 
from  Ramsey  to  tbe  lord  Rm,  were  then  pro- 
duced. 

Mr.  Ramsey  had  bin  released  from  impri* 
sooment  in  the  Tower  upon  bail,  and  his  pro. 
mise  to  appear  before  tbe  Earl  Marshal  of 
Cngland,  or  such  other  persons  as  bis  majesty 
should  appoint,  at  such  time  and  place  aa 
should  be  nssigned  u»to  fahn,  npon  three  days 
warning ;  in  the  mean  tnne  to  keep  the  peace, 
and  to  confine  biasseif  to  Richmona,  liaving  the 
liberty  of  three  miles  walk,  with  tliis  acknow- 
ledgment,  that  in  case  of  abseniing  himaelf 
from  such  appearance,  or  breaking  the  peace, 
he  will  be  accounted  g^ty  of  tte  crime^  for 
which  he  stood  committed.  And  fbr  the  per- 
formance of  this  engagemeat,  the  earia  of 
Abercome  and  Roxborough  entered  into  a  bond 
of4,000/.  tothekiug. 

A  while  alfaer  Ramsey  entered  in  the  covrt  a 
Protestation  of  the  tenor  following : 

Ramsst's  Psotestatiov. 

'^  Whereas  in  obedience  in  his  majesty^ 
conimaods,  and  io  coafonnity  to  this  hoooura- 
bke  court,  J  have  hercaofore,  oonttary  to  aoch 
intentions  as  seemed  to  ma  most  rtnionable, 
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procured  tome  penoneges  to  tuiid  engaged  for 
my  porspnml  appearance  in  this  court,  c(»ocero- 
ing  this  preleniied  ctuie ;  and  have,  iu  obedi- 
cnce  and  conformity  as  aforesaid,  used  tbe 
counsel  of  lir,  £den,  assigned  unto  me  for  thai 
purpose  by  hii*  majesty,  as  defendent  in  the 
said  cause:  and  ivl>ereas  at  aiy  fint  appear- 
ance, upon  sight  of  my  lord  Kea's  hill,  1  ac- 
cepted of  the  1  nal  by  Combat,  and  ever  since 
avoided  and  waved  all  courses  usually  proposed 
by  defendents  to  avoid  the  combat,  which  ae 
this  present  I  am  reader  to  entertain;  and 
whereas  since  from  tJie  premises,  and  the  lord 
Kea's  pretences  of  proving  new  matters,  the  fi- 
nal decree  in  this  cause,  to  my  great  prejudice 
in  my  other  occasiops,  hath  bin  from  time  to 
time  put  off,  and  nothing  as  1  conceive,  under 
fiivour  of  this  honourable  court,  proved  against 
me,  either  to  convince  me  of  anv  matter  ob- 
jeobed  against  me,  or  to  urge  me  by  the  law  of 
arms  to  submit  myself  to  trial  by  combat,  if  I 
iiad  a  desire  to  decline  it :  I  do  biere  again  once 
more,  and  that  most  instantly,  desire  a  certain 
day  and  place  to  be  assigned  and  decreed  for 
the  combat  between  the  said  lord  Rea  and  me, 
for  the  trial  of  the  matter  in  issue  between  us 
in  this  honourable  court ;  ftnd  I  do  with  all 
humbleness  desire  of  this  honourable  court, 
that  after  aU  these  delayi  used  on  the  lord  Ban's 
behalf,  I  may  now  betake  myself  to  my  said 
first  intentions;  and  therefore  I  do  protest, 
that  so  much  as  in  me  lietb,  X  do  now  disia- 
g^ige,  and  do  desire  thia  honourable  coort  for 
ever  alter  this  time,  to  hold  for  datengaged 
those  honoarable  personages  that  are  bound 
for  my  personal  appearance ;  and  I  do  humMy 
deeire  to  know  wbiit  his  majesty's  fortber  ple»- 
soie  is  conoeming  me,  since  I  came  hiiher 
upon  his  majesty's  command  bv  letters,  and 
am  here  ready  to  satisfy  my  (oyaky  as  his 
laitlifttl  servant,  with  the  hazard  of  my  life." 

And  so  instantly  desiring  and  urging  to  be 
released  of  his  obligation,  and  that  his  sureties 
Bsjght  be  likewise  released,  be  was  remanded 
to  the  Tower  of  London,  and  his  sureties  were 
released,  and  ihe  bonds  were  rendered  to  them. 

At  another  sitting,  when  Dr.  Duck  movcri 
divers  thiu^s  in  behsif  of  the  lord  Rea,  declare 
ing,  that  with  due  reverence  he  submitted  to 
the  court  in  all  things ; 

The  £aW  Mankal  made  answer,  That  the 
k>cd  Rea  bad  governed  himself  in  the  whole 
process  of  the  cause  with  much  pradenoe  and. 
moderation,  and  wished  that  Ramsey  had  used 
the  like  asocieration  in  his  Defence.  And  he 
fiirther  said,  That  now  it  seems  ueccesary  to 
lay  open  tlie  series  of  the  whole  bosinese :  and 
so  continuing  his  speech,  he  shewed  thai  our 
sovereign  lord  |^  king,  so  soon  as  he  bad 
knowledge  of  the  crime  aiftjectBd,  did  flse  aU 
diligence  to  find  out  the  truth,  and  called  the 
parties'  before  him ;  and  the  lord  Rea  constant 
ly  affirmed  the  truth  of  these  things,  and  offered 
to  justify  the  same  with  the  hazard  of  his  Mood 
and  life ;  and  Mr.  Ramsey  on  the  other  part 
with  the  like  constancy  dttued  thn  aooaantMn, 
nnilMidy  he  would  prqw  it  folae  agaiatC  the 


lord  Rea  by  dad,  if  it  seemed  good  unto  his 
majesty ;  and  that  the  king  observing  the  con« 
fideoce  of  the  parties,  and  the  defect  of  other 
proa6,  and  tlie  parties  free  choice  of  duel,  coo* 
suited  about  the  way  of  a  public  duel  1^  the 
authority  of  this  court,  and  look  care  U^  be  in-i 
formed  of  the  proce^ings  and  customs  tWeofl 
That  it  was  certain,  that  this  court  was  the 
only  publick  judicature,  to  which  the  co^u* 
zance  of  treasons  conomitted  beyond  sea  aj^ier* 
tained  before  the  time  of  Henry  the  8tb ;  and 
that  the  sUtute  ai  96th  and  d5th  years  of  that 
king,  concerning  another  manner  of  proceeding 
therein,  was  not  derogatory  to  the  authority  of 
iliis  court,  but  only  superadded  another  way  of 
trial.  That  all  private  duels  were  accounted 
and  are  unlawful ;  but  publick  duels,  decreed 
by  the  authority  of  this  court,  vrere  always 
granted  to  be  lawful  in  cases  of  treason,  when 
for  the*  safety  of  the  king  and  state  the  truth 
would  not  otherwise  appear.  That  his  majesty 
therefore  consented  to  toe  requests  of  these  par* 
ties,  that  they  should  fi|ht  a  duel  for  the  disco^ 
Tory  of  the  truth  in  this  behalf;  and  tlierefore 
he  constituted  and  confinned  this  ctMU-t  under 
the  great  seal  of  EneUnd.  That  the  Lord 
Constable,  and  he  the  £arl  Marshal,  according 
to -the  king's  letters  patents,  together  vrith  those 
noble  persons  that  were  of  counsel  with  the 
court,  had  heard  with  patience  whatsoever 
was  alledged  on  either  side;  and  that  there  were 
three  ways  of  determining  things  of  this  nature 
in  this  court  used  by  our  ancestors. 

1.  To  absolve  the  accnsod;  whidi  in  this 
case,  the  nature,  quality,  and  circomstaneee 
of  the  foct  and  crime  objected  being  consider- 
ed, cannot  be. 

g.  To  condemn  the  accused,  when  the  truth 
of  the  crime  objected,  evidently,  appeareih  by 
witnesses,  or  any  other  way ;  which  in  this  case 
hath  not  been,  nor  seemeth  possible  to  he,  when 
ont  of  the  accusation  it  self,  it  appeaseth,  that 
the  words  were  spoken  secretly,  and  not  befbr^ 
witnesses. 

.  8.  By  way  of  publick  duel,  to  the  decreemg 
whereof  the  lord  constnhle  and  himself,  with 
the  assent  of  those  hoooorable  persons  of  ceun- 
•cl  with  the  court,  did  intend  to  proceed. 

Then  the  Lord  Constable  together  with  the 
Eari  Marshal  demanded  of  tlie  parties,  whe« 
ther  they  had  any  thing  more  to  speak  or  pro- 
pound in  this  cause.  Iney  severaHy  answered 
they  had  nothing  more.  The  forenamed  lorde 
aeked  the  ford  Rea,  whether  he  would  fioalU 
acquiesce  in  his  foreinentioned  BiU  of  Appeal. 
Whereunto  he  answered  he  would  therein  ao< 
qniesoe.  Then  they  asked  Ramsey,  whether  he 
would  taccpiiesce  in  his  Answer  to  the  Bill  of 
Appeal.  Wherennto  he  also  answered  that  he 
would  therein  acquiesce.  After  this,  the  Re* 
gister  read  in  court  the  lord  Rea'a  Bill  of  A^ 
peal,  and  Ramsey's  Drfonoe  in  the  presence  of 
the  parties.  Presently  the  lord  Rea  sealed  his 
Bill  with  his  seal  at  arms,  and  subscribed  hie 
name  with  his  own  head.  After  the  same  man- 
ner Mr.  Uanieey  scaled  and  snhecribed  liis  An- 
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Then  the  Lord  ConsUble  Uking  the  Appeal 
in  his  hnmb,  and  folding  it  op,  put  it  into  the 
glove,  which  the  lord  Rm  had  cast  forth  in  the 
court  for  a  pawn  in  this  Uehtif ;  and  held  the 
Bill  end  glove  in  his  right  hand,  and  in  his 
left  hand  the  Answer  ud  |loTe  or  pawn  of 
David  Ramsey ;  and  then  Joining  the  Bill  and 
Answer,  and  the  gloves,  and  folding  them  toge- 
ther, he,  with  tl^  Earl  Marshal,  adjudged  a 
Doei  between  the  parties  under  this  form  of 
words: 

*  In  the  name  of  God  the  Father  the  Son  and 

*  the  Holjr-Ghost,  the  Holy  and  most  Bleiaed 

*  Trinity,  who  is  ooe,  and  the  only  God  and 
'  Judge  of  battels ;  we,  as  hisTicegerents  under 
'  the  most  excellent  prince  in  Christ  our  lord 

*  and  king,  by  whom  we  are  deputed  to  this,  do 

*  admit  you  ihe  aforesaid  Donald  lord  Rea,  the 

*  party  challenging,  and  you  the  aforesaid  Da- 
'  vid  Ramsey,  the  defendent,  to  a  Duel,  upon 

*  erery  accusation  contained  in  this  bill  and 

*  the  answer  to  the  same ;  and  we  assign  unto 
'  you  the  19th  day  of  the  month  of  April  next 
'  following,  between  sun  and  sun,  in  tna  fields 
'  called  Tuule-fieUls,  in  or  near  Westminster, 
'  in  the  presence  of  our  lord  the  king,  to  do  and 

*  perform  your  parts  to  your  utmost  power  re- 

*  spectively. — And  we  will  and  enjoyn  you  the 

*  aforesaid  lord  Rea  the  Challenger,  to  be  in 
'  the  aforesaid  fields,  and  withiif  the  list  there, 

*  between  7  and  9  of  the  clock  in  the  forenoon 

*  of  the  aforesaid  day.    And  we  enjovn  you 

*  the  aforesaid  Davicf  Ramsey  the  Decadent, 
<  to  be  in  the  fields  in  the  aforesaid  list  between 
'  0  and  11  of  the  clock  in  the  forenoon  of  the 
'  eaid  day,  upon  peril  attending  you  respectively 
^  in  that  beMf.' 

Which  Decree  and  final  Sentence  pro- 
■oonced. 

The  lord  Ren  craving  pardon  of  the  court, 
mke  to  this  eflect.  First,  he  gave  thanks  to 
tneiord  constable,  the  earl  marshal,  and  the 
lest  of  the  lords,  that  they  bad  with  so  much 
patienee  and  justice  heard  and  examined  this 
caose,  and  for  the  justice  therein  exercised,  ev 
peciaUy  for  the  Sentence  already  given.  Then 
he  protested  before  Almiebty  God  and  that 
court,  that  he  had  reveakd  nothing  against 
David  Ramsey,  or  any  other,  for  malice,  or  ha- 
tred, or  hope  of  reward,  either  gain,  or  honour, 
bttt  only  out  of  his  faithfuluess  to  our  lord  tlie 
king,  and  for  the  safety  of  his  flourishing  kin^;- 
doms,  knowing  that  nothing  is  more  pernicious 
to  kingdoms  and  commonwealths  than  intestine 
wars.  He  professed  that  if  iie  himself  had  not 
revealed  the  premisses,  but  some  other  ac- 
(|uainted  with  the  treason  had  6rst  discovered 
it,  he  without  all  doubt  had  deserved  the  death 
of  a  traitor.  And  whereas  it  might  be  said, 
that  he  by  revealing  it  had  hazarded  his  own 
lifo :  to  this  he  auiwered,  that  he  was  unworthy 
of  all  honour,  yea  of  life  itself,  that  was  not 
ready  to  lay  down,  much  more  to  haaard  his 
own  Jiie  for  the  safoty  of  kinjg  and  kingdom. 
And  Vhereas  he  might  seem  in  the  process  of 
this  cause  to  have  declined  a  duel ;  be  desired 
to  be  understood. that  whatsoever  was  done  in 


that  behalf,  he  did  in  hope  and  expectation, 
that  the  treason,  which  was  communicated  to 
manj,  might  be  some  way  brought  to  light ;  for 
he  did  neitlier  distrust  his  own  cause,  nor  fear 
the  person  of  his  adversary,  nor  any  other  in  so 
just  a  cause,  only  in  this'  he  grieved,  that  an 
adversary,  equal  to  him  in  birth,  degree,  and 
nobility,  was  not  offered.  And  vi'hereas  many 
wondered  that  he  would  haznrd  his  life  for  re- 
vealing words,  whereof  he  was  doubtful,  whe- 
ther tliey  would  amount  to  treason  or  nnt ;  he 
said,  he' knew  much  more  concerning  the  trea- 
son, than  what  was  contained  in  this  bill,  which, 
by  the  interposing  of  authority,  was  for  just 
causes  yet  to  be  suppressed. 

As  for  the  duel  now  decreed,  he  professed, 
that  he  embraced  the  sentence  with  all  chearful- 
ness,  and  desired  no  further  delay  of  the  com- 
bat, than  that  in  the  mean  rime  he  might  prcv 
vide  himself  with  such  necessaries  for  this  duel 
as  became  his  stock  and  kindred,  and  the  com- 
batant and  champion  of  so  great  a  king.  Tliat 
he  had  no  private  hatred  ta  the  person  of  Da^ 
vid  Ramsey,  but  was  now  to  en  counter  him, 
being  by  the  court  declared  his  public  enemy. 
And  so  having  praved  to  God  fur  his  majesty's 
safety,  and  happ)r  govemtnent,  and  imploring 
the  favour  of  the  court,  he  made  an  end  of 
speaking. 

After  this  the  court  assigned  to  both  parties 
a  day,  whereon  to  make  such  propositions  as 
tbrr  would  think  fit. 

Then  the  lord  Rea  desired,  that  the  crimes 
and  words,  by  him  objected  in  his  bill  against 
David  Ramsey,  might  be  declared  treasonable^ 
and  that  Ramsey  were  guilt v  of  treason,  if  ha 
uttered  those  words:  which  the  court  wMh 
an  unanimous  consent  did  declare  so,  and  ad* 
;e. 

isey  moved,  that  a  shorter  time,  and 
day  within  the  Itth  of  April,  might  be 
assigned  for  the  duel,  saying  that  he  would  soon 
compel  the  lord  Rea  to  confess  the  falshood  of 
the  crime  objected,  if  he  would  meet  him  in 
place  convenient. 

The  ^rd  Marshal  answered,  that  the  day 
was  determined ;  and  further  intimated  to  both 
parties  that  they  were  to  be  attached  and  kept 
in  safe  custody,  if  they  gave  not  sufficient  cau^ 
tion  for  their  appearing  at  the  day  and  place 
appointed,  and  in  the  mean  while  for  kecntog 
the  peace.  For  the  performance  whereof  on 
his  part  the  lord  Rea  produced  sureties,  namely 
sir  Pierce  Crosby,  sir  William  Forbes,  sir 
Walter  Crosby,  knights  and  baronets,  and  Wil« 
liam  Jones,  esq.  wIm>  bound  themselves  to  tha 
kiDg  bodv  for  body. 

Then  Mr.  Raimey  being  asked,  whether  ha 
would  brta||g  forth  sureties,  answered,  that  he 
was  r^ody  in  the  word  and  honour  of  a  (^tie- 
man,  to  oblige  himself  to  whatsoever  m  that 
regard  should  he  by  the  court  enjoyned;  but  as 
for  sureties  that  he  bad  none,  or  at  least  desired 
none;  that  it  was  troublesome  for  him  to  en- 
'pge  noble  persons,  who  had  in  other  respects 
ujterposed  in  tliis  behalf.  Whereupon  the  lord 
Rta't  ttdvecate  desired,,  that  Raasay  be  com* 
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Item,  he  did  pray,  Xhat  be  miglit  have,  within 
the  said  lists  or  fields,  a  seat  or  pavitioo,  or 
other  coverture  to  rest  himielf ;  that  he  mi^hc 
have  hread,  wine,  or  other  drink,  iroiv-nuls, 
hammer,  file,  scissars,  bodkin,  needle  and 
thread,  armorer  and  tailor  with  their  instru* 
ments,  and  other  necessaries  to  aid  and  &en'« 
him  ill  and  ab^iut  his  armour,  weapons,  apparei 
and  furniture,  as  need  required. 

The  court  willed,  that  be  have  a  seat  and 
such  c  >%'erture  as  he  shall  please,  without  fixing 
any  thin^  in  the  gruund,  bread,  wine,  and  other 
necessaries,  in  such  cases  requisite,  till  the 
words  IfSier  la  armn  were  pronounced. 


mitted  to  the  Tower  till  the  day  appointed  for 
the  combat. 

Then  Robett  earl  of  Roxborough  publickly 
offered,  and  said  that  himself  and  James  earl 
of  Abercome  were  ready  to  put  in  caution  fur 
llamsey,  if  the  court  would  admit  them  ;  and 
Walter  earl  of  Balclough  made  the  same  offer; 
and  the  court  admitted  them,  (although  the  lord 
Kea's  advocate  alleged  many  things  to  the  con* 
trary)  and  they  became  bound  body  for  body. 
Whereupon  Ramsey  was  released  from  hb  ira- 
prisoninent  in  the  Tower. 

The  lord  constable  and  earl  marshal  admo- 
nished both  parties  to  keep  within  the  bounds 
assigned  them,  to  wit,  that  the  lord  Hen  should 
not  go  westward  beyond  Charing-cross,  nor 
Mr.  Ramsey  beyond  Whitehall  eastward.  These 
bounds  they  might  not  pass  without  the  special 
licence  of  the  court,  or  some  just  and  reason- 
able cause. 

The  weapons,  whicli  the  court  assigned  to  the 
combatants,  were  a  spear,  a  long  sword,  a  short 
sword,  and  a  dagger;  each  of  them  with  a  point. 

Then  the  lorJ  Rea  presented  these  Protesta- 
tions to  the  court. 

First,  he  did  humbly  desire  of  the  right  honour- 
able judges  the  lord  constable  and  earl  marshal, 
that  liis  arms  and  weapons  might  he  assigned 
him  for  to  aid  himself  therewitli  against  his  ad- 
versary in  tlie  day  and  place  to  him  assigned, 
and  also  in  any  other  day  and  place,  if  any 
should  be  assigned  him ;  and  that  he  might 
have  no  weapon  of  advantage,  and  that  he 
might  be  received  in  the  lists  or  field  with  those 
arms  as  shall  be  assigned  him,  and  armed  in 
what  sore  he  should  please ;  and  that  he  might 
have  with  him  all  other  things  needful  and  ac- 
customed by  right  to  aid  himself  at  need  against 
his  adversary,  although  they  be  not  expressly 
written  ;  and  desired  that  his  adversary  should 
have  no  other  weapon,  nor  of  other  size  than 
tho«e,  that  he  tlie  snid  lord  Rea  should  have; 
and  if  the  said  adversary  should  bring  into  the 
list  any  otlier  weapons,  or  of  other  size  than 
the  court  should  assign  him,  that  such  weapon 
should  be  taken  from  him,  and  that  he  be  al- 
lowed no  other. 

It  seemed  reasonable  to  the  court^  that  he 
should  be  received  into  the  hsts  armed  as  is 
fit:  and  as  for  the  weapons,  was  to  have  a 
spear,  a  lon^  sword,  a  short  sword  and  a  dag- 
ger, each  %v)th  a  point,  as  above  said,  and  for 
the  rest  tf^  court  would  do  reason,  according 
to  the  custom  and  law  of  arms. 

Item,  the  said  challeoger  did  pray,  that  his 
counsel  might  be  received  into  the  lists  or  field 
with  him^  Tor  to  counsel  him  what  should  be 
needful,  and  that  he  might  have  a  chirnrgeon 
with  his  ointments  and  instruments  to  serve 
and  aid  him  when  need  required ;  and  he  did 
pray,  that  his  counsel  might  remain  with  him, 
until  the  words  ^ster  le$  armei  were  cried. 

The  court  willeth,  that  he  shall  have  su&cient 
counsel,  a  chirurgeon  with  his  ointments  and 
instruments  within  the  said  lists,  as  appertain- 
•tb,  until  the  words  Uaer  ies  artfiM  be  prp- 

oou&ced. 


Item,  he  did  pniy,  tiiat  he  might  have  li- 
berty to  make  trial  of  his  arms  and  weapons 
withm  the  field,  to  put  them  off,  and  to  put 
them  on,  and  change  them  at  his  pleasure;  to 
nail,  fasten,  or  loose  his  arms  and  apparel,  and 
other  things  needful ;  to  eat  and  drink,  and  to 
do  all  other  his  necessities. 
•  The  court  granted,  until  the  words  Xriser  la 
armes  were  prdneunced. 

Item,  he  did  pray,  that  after  he  did  ouce 
come  into  the  field  and  lists,  tliat  his  adversary 
sliouldnot  be  permitted  to  make  him  stay  and 
attend  .too  long,  under  pain  of  being  convict. 

To  this  the  court  returned  answer,  The  court 
will  do  you  reason.  ' 

Item,  he  did  pray,  that  if  it  should  happen, 
cither  by  the  delay  of  his  adversary,  or  any 
other  impediment,  that  he  should  not  be  able 
to  prove  his  intent  upon  liis  adversary  iu  th» 
day  assigned  him,  between  sun  and  sun,  that 
then  he  might  have  further  time  and  day  al* 
lowed  and  assigned  him  for  the  proof  thereof 
oh  his  said  adversary. 

To  this  the  court  answered,  The  court  in 
tliis  case  will  do  as  anciently  Imth  been  used 
according  to  the  custom  and  law  at  arms. 

Item,  he  did  pray,  that  the  field  and  libt% 
might  be  well  and.  safely  guarded  for  him  until 
tlie  end  of  the  battel,  and  as  well  in  the  night 
as  iu  the  day,  until  that  witlt  the  aid  of  God  he 
should  make  good,  and  prove  his  intent  upon 
his  adversary. 

It  was  answered,  The  court  will  do  herein 
as  is  right. 

Item,  he  did  horobiy  pray,  tliat  if  God  should 
so  dispose,  as  that  he  died  in  the  prosecution 
of  this  his  rightful  appeal  in  this  oehalf,  tliac 
then  his  heirs,  without  any  impeachment  or 
hindrance,  might  take  his  body  and  give  it 
Christian  burial,  in  such  pUce  as  he  shall  «p^ 
point  by  his  last  will  and  testament. 

It  was  answered,  This  must  be  at  the  king^s 
pleasure. 

Item,  he.did  pray,  that  notwUhstandtn'g  that 
the  custom  of  arms  will,  that  he  should  bear 
into  the  field  certain  things  necessary  for  him, 
that  these,  or  some  of  these,  things,  may  bt 
brought  by  others  in  ease  of  him,  and  that  they 
might  be  saved  and  carried  back  for  him,  if  in 
case  God  should  please  to  give  him  the  victory, 
as  he  may  of  his  special  goodness  and  mercy. 
Hereupon  this  order  was  mnde  by  the  cour(4 
The  court  willeth,  that  you  do-  hg^em  |Q- 
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^  tion ;  but  the  parties  tnight  abatt  of  thk  kngth 
and  breadth  if  thei|r  thought  fie. 

These  protettadont  and  petitiom  were  ac- 
cepted and  registered. 

Afterwards  Mr.  Ranisav  pretenCed  a  petition 
to  the  lord  high  constable,  and  to  the  earl  mar- 
shal:      ' 

Ramsay's  Petition. 

To  the  right  honourable  th^  lord  high  constable 
and  the  lord  marshal  of  England ;  The  hum- 
ble Petition  of  Mr.  David  Uani»aT,  gent,  of 
his  majesty's  privy-ebamber  in  oniinary. 
Shewing ;  That  in  regard  ibere  can  be  no 
president  shewed  forth  by  authentical  record, 
whereby  the  choice  of  arms  was  ever  hereto- 
fore permitted  or  cranted  to  the  challenger ,  or 
refused  to  the  defender,  sai table  to  the  cosiom 
and  law  of  all  Christian  nations ;  as  likewiseio 
re^jard  the  challenger  himself,  as  I  suppoae* 
being  ashamed  of  hu  protestations  and  demand 
for  defensive  armour,  has  in  good  company  de- 
nied the  same,  and  ascribed  it  to  your  lord- 
ships imposing ;  he  therefore  according  to  the 
said  law  of  nations,  and  custom  of  the  king* 
dom,  doth  humbly  intreat,  that  there  be  no 
other  arma  allowed  for  the  trial,  than  such  as 
he  hath  bin  already  suitor  for,  via.  rapier  and 
dagger,  as  being  in  the  number  of  such  as  your 
lordships  were  pleased  to  nominate,  which  are 
the  most  common  in  all  gentlemen's  optoions, 
and  that  arc  carried  by  aU  and  every  man  thai 
is  acquainted  with  the  management  of  them. 

liasily,  intreuting,  that  if  there  chanced  to 
be  found  any  want  or  mistake  in  the  formality 
of  this,  that  your  lordships  will  be  pleased  to 
pass  over  the  same,  and  attribute  it  to  the  ab* 
sence  of  the  lawyer  allowed  by  your  lordships* 
having  now  no  other  counsel  than  the  justice 
.  and  e^^ty  of  his  demand.  And  as  in  duty 
bound,  he  shall  nerer  be  wanting,  either  in  ac- 
tion or  speech,  to  shew  his  gratitude  for  time 
your  lordships  so  just  and  noble  fiivonrs. 

To  the  foregoing  Petition,  this  following  An- 
swer was  returned  decimo  Aprilis  1692. 

The  first  part  concerning  my  lord  Rea,  the 
lords  having  called  sir  WiUium  Balfoui*,  (the 
witness  vouched  by  Mr.  Rainsay)  and  heard 
him,  bat  could  not  prove  what  was  altedged. 

Tile  second  part  concerning  tlie  election  of 
arms,  the  lords  thought  it  was  not  fit  to  be 
granted,  the  custom  of  this  court  being  oihet^ 
wist,  and  other  arms  being  already  assigned 
by  the  court. 

On  Ihe  10th  of  April,  Rea  and  Ramsay  ap- 
peared again  before  the  court,  sitting  in  the 
council  chamber  at  Whitehall ;  at  which  time 
the  lord  high  constable  and  the  earl  marshal 
signified  to  the  parties,  that  it  was  the  king's 
pfeasure,  for  certain  just  and  urgent  eauses,  to 
prorogue  the  4^y  of  combat,  from  the  19th  of 
April  Co  the  17th  of  May ;  and  they  prorogued 
the  same  accoxdingly ;  and  reqnhred.  Rea  and 
Auomy  to  appear  in  Tuttle-Fields,  upon  tfa% 
day  last  assigned,  at  the  hours  appointed  ui  the 
htmot  day ;  for  the  perforeianee  whereof,  both 
the  challeflger  and  the  defender  produced  their 


cording  to  the  customi  of  arms  used  in  hke  cases 
before  this  time. 

,  Item,  he  did  desire,  that  tlie  same  day  when 
with  God's  help  he  did  intend  to  prove  his  in- 
tent upon  his  adversary,  he  micht  have  all  other 
things  necessary  for  him,  and  accustomed  by 
right  and  law  of  arms,  although  they  were  not 
espressed  in  these  his  protestations. 

To  this  it  was  answered.  The  court  herein 
will  do  that  which  shall  seem  reasonable  unto 
them. 

Item,  he  did  pray,  that  these  his  protesta- 
tions, nor  the  copy  of  them,  might  be  delivered 
nor  shewed  to  his  adversary,  nor  to  any  of  his 
counsel,  or  other  person,  whereby  liis  said  ad- 
versary might  have  knowledge  thereof:  fiirther 
frraying,  and  desiring,  that  these  his  protestap 
tions  and  demands  might  be  gradovsly  granted 
onto  him;  by  those  honourable  lords,  as  the 
right  and  law  of  arms  did  re<|iiire. 

It  was  answered.  The  court  would  herein  do 
that  which  should  be  reason. 

Item,  he  did  pray,  that  it  might  be  lawful 
hr  him  to  ^o  or  ride  into  Tuttle-fields,  in  or 
near  Westminster,  at  his  pleasure,  and  so  often 
.  as  he  should  think  fit,  to  view  the  ground  which 
should  be  assigned  him  for  the  proving  of  his 
intcat,  and  for  such  other  ends  as  should  be 
most  for  bis  advantage  for  the  proving  of  hb 
intent  upon  his  adversary. 

To  thus  the  court  answered,  It  seemeth  rea- 
sonable unto  the  court,  that  at  convenient 
times,  which  should  ha  signified  and  expressed 
under  the  hands  of  the  lord  constable  and  earl 
marshal,  what  should  be  lawful  for  him  to  do 
AS  was  desired. 

Item,  he  did  humbly  pray,  that  since  by  the 
law  and  custom  of  arms,  and  of  the  honourable 
court,  the  defendant  is  never  to  be  allowed 
couBSCi,  nor  to  have  any  assistants,  nor  to  have 
any  petitions  of  (avoor  gran^,  except  in  due 
time  lie  shall  have  desired,  or  shall  nave  pro- 
tested that  he  would  desire  them ;  and  that  in 
this  case  his  adversary  publickly  hath  protested 
Bpaiost  the-^aving  of  counsel,  and  all  other 
aids  and  assistants  in  this  court,  at  by  the  acts 
of  the  court  appeareth;  he  humbly  prayeth, 
that  he  oftight  not  have  anj^  coimsel,  nor  aids,  or 
assistants  assigned  unco  him  in  this  behalf;  and 
chat  no  petitions  or  protestations,. if  he  shall 
make  any,  might  be  granted  unto  him ;  and  in 
this  he  humbly  desiied  the  justice  of  that  ho- 
nourable ootirt. 

Answer  was  made.  The  court  would  do 
herein  upon  consideration,  at  to  the  custom 
and  law  of  arms  appertained. 

The  dimeasioos  of  the  Weapons  Irere  as  fol- 
lowetht 

A  long  iword,  four  foot  and  a  half  in  length, 
hilt  and  all ;  m  breadth  two  iochea. 

Short  swoni,  a  yard  and  foar  inehes  in  length, 
hilt  and  all;  in  breadth  two  inehes. 

Pike,  fifteen  foot  in  length,  head  and  aU. 
*  Dagger,  nineteen  inches  in  length,  hilt  and 
-^^  in  breadth  an  inch, 
^bi  weapons  were  not  to'eieeed  this  propor- 
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leveral  sureties,  and  the  cautions  aiui  sureties 
for  the  former  day  were  by  the  court  remitted. 
The  lord  Qea  desired  to  know  the  pleasure 
of  the  court,  whether  he  might  use  defensive 
arms ;  and  in  case  he  might,  whether  accord- 
ing to  his  own  discretion,  or  as  the  court  shall 
regulate. 

The  judges  of  the  court  answered,  that  the 
oflfensive  weapons  and  their  dimensions  were 
assigned  by  the  court  already;  but  both  par- 
ties might  use  defensive  weapons  at  their  own 
disctetion. 

May  the  19th,  the  court  reassembled,  and  the 
parties  were  called,  and  answered  to  their 
names. 

Then  the  constable,  together  with  the  mar- 
slial,  declared,  that  upon  hearing  and  exami- 
nation of  this  cause,  tliey  had  not  found  David 
Ramsay  guiltv  of  treason,  nor  was  the  treason 
intimated  made  appear  by  the  lord  Rea,  though 
he  had  so  long,  time  attempted  it ;  yet  they 
found  that  he  had  seditiously  committed  many 
contempts  against  his  majesty,  the  reformation 
wl>ereot  his  majesty  reserved  to  himself;  and 
therefore  the  court  decreed,  that  they  (the  said 
Iprd  Rea  and  David  Ramsay^  should  both  be 
committed  to  the  Tower  of  London,  till  by 
sureties  to  be  approved  by  his  majesty,  they 
gave  in  sufficient  caution,  that  neither  in  their 
Own  person  nor  by  any  in  their  families,  nor 
by  their  procurement  or  assent,  they  would  at- 
tempt any  thing  one  against  the  other,  and  that 
to  long,  till  it  seemed  good  to  his  majesty  to 
set  them  at  liberty;  and  so  they  were  both  ar- 
rested by  order  of  t)ie  lord  constable  and  mar- 
shal, and  by  Serjeants  at  arms  delivered  over  to 
sir  William  Balfour,  lieutenant  of  the  Tower. 

Then  a  letter  was  brought  from  his  majesty 
by  Richard  Sr.  George,  king  of  arms,  to  the  lord 
constable  and  marshal,  by  which  his  majesty 
revoked^  letters  parents,  given  to  the  said 
lords  for  the  trial  or  this  cause,  not  willing  to 
have  it  decided  by  duel.  And  so  there  was 
nothing  more  done  in  it. 

On  the  8tli  of  May  this  year,  [1632]  a  pe- 
riod was  pat  to  the  great  trial  in  the  court  of 
honour  before  the  lord  high  constable,  and  lord 
marshal,  between  Rea  and  Ramsay,  concerning 
the  forementioned  accusation  of  high  treason 
against  marquess  Hamiltim,  which  begun  to 
have  a  hearing  in  November  the  last  year,  and 
v^as  now  decreed  by  that  court  in  this  year  to 
be  determined  by  combat :  which  in  regard  it 
is  a  trial  renjarkable  after  the  proceeding  of  the 
civil  law,  we  have  given  the  reader  an  account 
thereof  at  large.  However,  take  his  majesty's 
thoughts  of  it,  as  it  is  expressed  in  this  letter  to 
the  marquess. 

"  James ;  Since  you  went  I  have  not  written  j 
to  you  of  Mackay's  business,  because  I  neither 
desire  to  prophesy  nor  write  half  news ;  but 
now  seeing  (by  the  grace  of  God)  what  shall  be 
the  end  w  it,  I  have  thought  fit  to  be  the  first 
advertber  of  it  to  you.  I  doujbt  not  but  you 
hare  heard,  that  (afVer  long  seeking  of  proo& 
for  dearinc  the  business  as  much  as  could  be, 
ftnd  tbrmolkief  whi«ii<x)uld  not  be  eschewed) 
VOU  liu 


the  combat  was  awarded,  day  set,  wotpons  ap- 
pointed: but  having  seen  and  considered  all 
that  can  be  said  on  either  siile,  as  likewise  the 
carriage  of  both  the  men,  upon  mature  delibe- 
ration I  ha^'e  resolrfd  not  to  suffer  them  to 
fight.  Because,  first,  tor  Mackay,  he  hath  fail- 
ed so  much  in  his  circumstantial  probations,  es- 
pecially concerning  Muschamp,  upon  whom  he 
ouilt  as  a  chief  witness,  that  nobody  now  is  any 
way  satisfied  with  his  accusations.  Then  for 
David  Ramsey,  though  we  cannot  condemn  him 
for  that  that  is  not,  yet  he  hath  so  much,  and 
so  often  offended  by  his  violent  tongue,  that  we 
can  no  ways  think  him  innocent,  though  not 
that  way  guilty  whereof  he  is  accused ;  where- 
fore I  have  commanded  the  t:oart  shall  be  dis- 
missed, and  combat  discharged,  with  a  declara- 
tion to  this  purpose,  that  though  upon  want  of 
good  proof  the  combat  was  necessarily  awarded^ 
yet  upon  the  whole  matter  J  am  fully  satisfied 
that  tnere  was  no  such  treason  as  Mackay  had 
fisnoied.  And  fisr  David  Ramsey,  though  we 
must  clear  him  of  that  treason  in  particular,  yet 
not  so  far  in  the  eeneral,  but  that  h^  might  give 
occasion  enough  by  his  tongue  of  great  accusa- 
tion, if  it  had  been  rightly  placMl,  as  by  his 
foolish  presumptuous  carriage  did  iif.pear.—- 
This  is  the  substance,  and  so  short,  that  it  is 
rather  a  direction  how  to  believe  others,  than  a 
narration  itself;  one  of  my  chief  ends  being 
that  you  may  so  know  David  iiamsey,  that 
you  may  not  nave  to  do  with  snch  a  pest  as  he 
IS,  suspecting  he  may  seek  to  insinuate  himself 
to  yon  upon  this  occasion.  Wherefore  I  must 
desire  you,  as  you  love  me,  to  have  nottiing  to  . 
do  with  him. — ^To  conclude  now;  I  dare  say 
that  you  shall  have  no  dishonpur  in  this  busi- 
ness; and  for  myself,  I  am  not  ashamed  Uiat 
herein  I  have  shewed  myself  to  be,  Your  fiiith-  / 
All  friend,  and  loving  cousin,  Charles  R.  Lon- 
don, May  8, 1632." 

Chief  Justice  Dyer  reports  two  cases  of 
Wager  of  Battel ;  the  first  is  Reade  v.  Roch- 
forth,  and  others^  3  and  3  Phil,  and  Mary,  Ap* 
peal  of  death.  One  of  the  Appellees  pleaded 
Not  Guilty,  and  ready  to  defend  it  with  his 
body,  and  waged  his  battel.  On  this  plea  plain- 
tiff demurred  in  law,  and  the  demurrer  in  law 
was  adjudged  against  the  plaintiff,  wherefore  he 
was  barred  of  his  Appeal  against  him  who 
waged  battel,  and  that  he  should  go  without  day. 
Dyer^s  Reports  190,  a.  The  other  is  Lowe  and 
Kvme  V.  Paramour,  Trin.  13  Elii.  In  a  writ 
ot  right  the  tenant  chose  trial  by  battle,  but 
when  every  thing  was  prepared  and  performed, 
at  the  day  and  place  appointed  for  the  battle, 
the  demandants  being  solemnly  called  made 
defiiult,  whereupon  final  judgment  was  given 
against  (hem.  Dyer's  Rep.  301,  a.  In  this  last 
case  is  given  some  account  of  the  apparatus 

{prepared  for  the  combat;  and  Mr.  Vaillant  the 
earned  editor  of  the  last  edition,  refers  for  more 
particulars  to  Minshew's  Dictionary,  from  which 
the  fiilloning  ei tract  is  made : 

*'  Combat  in  our  common  law  is  talcp  for  a 
fofmidl  triall  of  a  duubtfull  cause  or  quarrell  by 
21. 
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'  appar^re,  luuc  recedat  appellatus,  quietas  de 
'  appello, .  ex   qao  appellaiis  se  obbgayit  ad 
<  couviiicf  ndum  cam,  ujia  hora  did,  quod  qui- 
*  dem  Don  teat.*    Wbco  the  defendaut  doth 
plead  to  the  appeale  luii  guilty,  and  undertakes 
to  defend  it  with  hiii   Innlie,  lie  must  throw 
duwne  liis  gauntlet  or  glove  into  the  court ;  and 
it' the  plaiiiiiefe  doih  enter  reioindery   to  the 
buttle,  then  niui>t  hce  take  up  tlie  glove  or 
gauntlet ;  but  if  the  plaintiefe  doth    couter- 
plead  unto  it,  then  must  bee  suffer  the  glore  or 
gauntlet  to  lie,  and  the  other  shall  demurre  m 
iatv  or  void  him  of  his  appeale,  because  be  re- 
fused liis  glove  or  gauntlet.     When  they  are 
sworne,  they   must    produce   mainprisers    or 
pledfres  to  performe  the  combat  or  battle,  and 
then  the  court  shall  appoint  ihem  a  day  and 
place  to  fi^ht,  and  as  Fits.  p.  385,  further  saiih, 
that  the  challenger  shall  be  at  libertie,  but  the 
defendant  in  the  custodte  of  the  marshal],  and 
the  marshnll  shall  array  them  both  at  their  owne 
charge,  and  that  mast  be  the  night  before  the 
battle,  for  that  they  may  be  ready  in  the  field 
or  lists  by  sunne  rising.     The  formes  of  battle 
described  17  Edw.  3.  et  9  H.  4,  diflfer  from 
that  described   by  Bracton  and   Britton,  and 
that  described  by   Dier,  Termino  Trinitatis, 
anno  13  Eliz.  as  liee  sets  it  downe  betweene 
one  Cheuin  and  another  Paramour  a  Kentish 
gentleman,  aUiut  the  triall  of  land,  and  levying 
a  6ne  thereof: -and  on  the  issue  Paramour 
chose  the  triall  by  combat  orbotde,  and  had  a 
champion  one  George  Thorne  a  gentleman  of 
Kent  and  no  doubt  his  dearest  friend,   that 
would  enter  the  lists  to  stfcb  a  hazard  of  life, 
&c.    And  the  other  had  one  Heorie  Nailer  a 
master  of  fence,  and  the  court  awarded  the 
battle,  and   the  champions  were  mainprised 
and  bwome  (Qusre  formam  iuramenti)  to  per- 
fonn^  the  combat  or  battle,  apod  Totehill  in 
Westm.  18.  lunij.  prox.  post  crast.  Trinitat. 
which  was  the  hrst  day  of  the  vtas  of  the  tenae. 
and  on  the  day  appointed  was  there  a  list  made 
foure-square  on  even  ground,  every  square  60 
foot,  and  East,  West,  North,  and  South :  and 
the  place  and  seat  of  the  iudges  was  made  with* 
out,  yet  close  upon  the  lists,  and  a  barre  made 
fur  the  sergeants  at  law,  ^  ct  circa  heram  deci- 
'  mam  eiu^em  diei,'  three  iustices  or  iodges  of 
tlie  Common  Pleas,  viz.  Dier,  Weston,  Harper, 
(the  fourth,  namely  Welsh,  was  away  by  reason 
he  was  sicke)  did  repaire  to  the  place  in  their 
roabes  of  scarlet,  with  their  other  habits  and 
coifes,  and  the  strgeants  at  law  also :  and  there 
a  proclamation  being  made  with '  three  Oyez, 
the  demandants  were  first  called  for,  and  they 
came  not.    Ailer  that,  tbemainpemours  of  the 
champions  were  called  to  bring  forth  first  the 
champion  of  the  demandant  or  chidlenger,  which 
came  into  the  place,  in  ragg^  sandals,  hare 
le^ed   from  the  knee  downward,   and  bare 
headed,  and  bare  armes  to  the  elbow,  being 
brought  in  by  the  hand  of  a  knight,  sir  lerome 
Bowes  by  name,  who  carried  a  red  baston,  of 
an  ell  lone,  tipped  with  home,  and  a  yeoman 
carrying  the  target,  made  of  double  leatlier,  and  * 
they  were  brought  in  at  the  north  side  of  the 


the,  sword  or  bnstons,  of  two  cliampions.     Of 
this  you  may  reade  at  large,  Paris  de  Puteo  de 
re  militari^et  duello.     Alciat  de  duello,  llo- 
toman,  disput.  feudalium,  cap.  42.    As  also  in 
our  common  lawyers  of  England,  nanu  ly  Glaii- 
vile  li.  14.  c.  1.     Bracton  hh.  3.  tractnt'i.  cap. 
3.  Britton  cap.  22.     Horns  Mirruur  of  Iustices, 
lib.  3.  cap.  des  exceptions  iff  fine  proximo  ante 
G.  luEamttntum  duelli  a  pud  Dter.  lol.  301.  nu. 
41,  42.  ^  Scuunf.  Plecs  of  the  Crowne,  lib.  3, 
fo.  176:  b«.and  177  a.  suith  that  it  is  an  ancient 
triall  in  our  law,  and  much  used  in  times  past, 
a^^  uppeareth  by  divers  presidents  in  the  times 
of  Edward  tUe  3rd,  and  lienry  the  4ih  l  which 
is  not  yet  out  of  use,  but  nia^  be  by  the  law  in 
use  at  ibis  day,  if  the  defendant  will,  and  nothiug 
can  be  draweu  in  corner*  plee  thereto.    And  it 
is  said  M.  37.  H.  6,  f.  3,  that  to  wage  battle, 
or  to-  combat,,  is  by  the  civil  law  :  but  Moile 
saitk  it  is  by  our  common  law,  and  as  Stamford 
Plees  of  the  Crowne,  lb.  177.  a.  saith,  That  ihey 
shall  come  armed  into  the  coart^  and  ioine 
issue :  the  pluintiefe  beginues  hi»  appeale,  &c. 
and  the  defendant  pleads  not  guiltie,  and  (as 
Brilcon  settetb  it  dowue,  fo.  41  )  undertakes  to 
defend  ic  with  his  bodie,  &c.    And  after,  one 
uketb  n  other  bv  the  hand,  and  first  the  dr- 
feirdant  saith  in  thismanucr:  lieare  you  this, 
you  man  whom  I  hold  by  the  hand,  which  are 
called  lohn  by  >our  christian   name,  that  I 
Pierce,  such  a  yeere,  such  a  day,  in  such  a 
place,  the  aforesaid  murder  of  N.  neither  did 
doe,  nor  goe  about,  neither  purpose,  nor  as- 
sented to  such  a  felofiif,  as  yuu  have  alleged. 
8o  Gud  mc  helpe,  and  his  Saints.    And  after 
the  accuser  saith :  Ileare  you   this,  you  roan 
whom  I  hold  by  the  hand,  which  are  called  P. 
by  your  christian  name,  you  ure  periured  :  For 
on  such  a  day,  such  a  yeere,  in  such  a  place, 
vou  did  such  treason  or  such  a  nmrder,  which  I 
nave  alleged  ngainst  you,  or  whereof  I  challenge 
you.     So  God  mee  helpe,  and  his  Saints.  Then 
they  shall  be  boili  lead  in^o  a  certaine  place, 
where  botli  further  say,  Ileare  you  this,  ius- 
tices, that  we  I.  and  P.  have  neither  eat  nor 
drunke,  nor  done  any  other  deed  whereby  the 
law  of  God  should  be  abased,  or  the  law  of 
the  divell  advanced.      And   foorthwith  there 
shall  be  an  o>ez  or  proclamation  made,  that 
none  shall 'bee  so  bold  but  tlie  combatants,  to 
'    speake  or  doc  any  thing  that  sbuU  disturbe  the 
combat  or  biUtle:   and  whosoever  shall   doe 
against  this  proclamation,  shall  softer  imprison- 
ment for  a  yeere  and  a  day.    Then  tliey  shall 
fight  with  weapons,  hut  not  with  any  iron,  but 
with  two  staves  oir  bascons  tipt  with  hgrne,  of 
an  ell  long,  both  of  equall  len^^tb,  and  each  of 
them  a  turtset,  and  with  no  other  weapon  may 
they  enter  tl)e  lists.     Aud  if  the  defendant  can 
defend  himselfe  till  after  simne  set,  iMid  as  my 
author  saith,  till  >ou  may  see  the  starres  in  the 
firmament,  and  demand  iudgement  if  he  ought 
to  fight  any  longer,  then  mu«>t  tliere  be  iudge- 
ment given  oil  the  defeudnuts  side.     And  Brae- 
.ton  Bgreeth  bearewith  in  these  words :  <  Quod 
'  si  appellatus  se  defenderit  contra  anpeUantem, 
*  tota  die,  usque  ad  hQram  qua  stelLe  iacipiunt 
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lists,  and  went  about  the  side  of  the  lifts,  untill 
the  middest  of  the  lists,  aod  then  came  lo  wards 
thcbarre  befi»re  tiie  iudge«,  with  three  solemne 
congies,  and  there  was  hee  made  to  stand  at 
the  »outh  side  of  the  plncc,  beine  the  right  bide 
of  the  ooDrt.    And  afier  that,  the  other  clinin- 
pion  was  brought  in,  in  like  manner,  at  the 
south  or  contrary  side  of  the  lists,  ««ith  like 
ooiigies,  &c.  by  the  liands  of  sir  Henry  Cheney 
knighr,  &c.  and  was  set  on  the  north  side  of 
the  barre  (quite  oppo<»ite  to  the  other  champion) 
and   two  sergeants  being  of  counsell  of  each 
portie,  in  the  middf  st  betweene  them :  This 
done,  the   demaudani    was    solemnly   called 
againe,  and  appeared  not,  hut  made  default ; 
upon  which  default,  Barham  sergeant  for  the 
tenant,  praieth  the  court  to  record  the  nonsuit; 
which  %va8  done:  Then  Dier  chiefe  iustice  re- 
citing the  briefe,  the  matter,  und  issue  of  tlie 
battle  or  combat,  and  the  oath  of  the  chom- 
pions  to  performe  it,  and  the  prefixed  day  and 
place,  gives  finall  iudgemeni  against  the  de- 
mandant, and  that  the  tenant  shall  hold  the 
land,  to  him  and  to  his  heircs  for  ever  quietly, 
from  the  said  demandant  of  challenger,  and 
their  heires  for  ever,  and  the  demandants  and 
their  pledges,  '  de  prosequendo,'  to  be  at  the 
mercy  of  the  oueene,  &c.    And  then  was  there 
solcmne  proclamation  made,  that  the  cham- 
pions and  all  others  tliere  present  (which  by  es- 
timation were  about  4000  persons)  should  depart 
in  Gods  peace  and  tlie  queenes.     And  so  they 
departed  with  a  shout,  God  save  the  quecnc. 
Likewise,  according  to  the  lawes  and  ancient 
customs  of  the  realme  of  England,  9  lacobi 
Termino  Hilarij.  a  gentleman,  by  name  Mr. 
Kgerton,  having  challenged  another  gentleman, 
one  Mr.  Rubin^n,for  the  killing  of  the  brother 
of  M.  Egerton,  slaiiie  in  the  field  upon  a  quar- 
rell  betwixt  the  said  M.  Egerton  »loine,  and 
one  M.  Morgan,  with  whom  (as  it  is  snid)  the 
said  M.  Robinson  at  the  same  time  went  as  a 
friend  into  the  field,  &c.   The  proofes  beint;  no 
more  apparent,  anil  the  defendant  cliallen^d, 
&G.  as  by  the  formes  of  our  ancient  lawes  first 
above  recited,  it  was  granted^  by  the  iudges  of 
the  land,  that  it  should  be  tried  by  combat : 
The  glove  or  gauntlet  was  cost  downe  in  the? 
open  court,  ex  parte  prmiKantis,  and  recwcd 
in  due  forme,  er  parie  difendentn,     The  oath 
was  adroinisired  solemnly,  and  ple<lx«s  put  in 
by  each  partie,  foure  sumcient  men  to  ansu'er 
for  either,  borty  for  body.     But  an  errnur  or 
scape  beinff  made  in  the  plea,  the  hill  was  frus- 
trated, so  Uiat  they  came  not  at  all  to  the  lists. 
An  antiquaric,  Verstegan  by  name,  in  his  booke 
intituled,  a  Restitution  of  decaied  intellii^ence, 
in  Butiquities  concerning  the  most  nohle  and 
renowne<i  En^^lish  nation,  sets   it   downe  in 
these  words,  and  saith  thus:  '« In  the  triall  by 
single  combat  or  camp-fight,  the  accuser  was 
with  the  perill  of  his  owne  bodie  to  prove  the 
accused  guiltie,  and  by  offering  him  hi^  glove, 
to  challentre  him  to  this  trial! :  the  which  the 
•thcr  must  either  accept  of,  or  else  acknowledge 
himselfe  culpable  of  the  crime  whereof  he  was 
JMCCBsed.    If  it  ^ere  a  crime  de&erviog  death, 


then  was  the  camp-fight  for  life  and  death,  and 
either  on  horsebacke  or  on  foot.  If  the  offence 
deserved  imprisonment,  nnd  not  denih,  then 
was  the  can)p-fight  acromplishcil  when  the  one 
had  subdued  the  other,' by  making  hitn  to  yield, 
or  unable  in  defend  himselfe,  and  so  bee  taken 
prisoner.  The  accused  had  the  libertie  to 
choose  another  in  his  steady  but  the  accuser 
must  perfonne  it  in  his  owne  person,  and  with 
equal  It  ie  of  weapous.  No  women  were  ad- 
mitted t<j  heboid  ir,  uor  no  men  children  under 
tlie  age  of  tliirteene  yeare^.  'llie.  priests  and 
people  that  were  spectators,  did  silently  pray 
that  the  victory  might  fall  onto  the  guililesse. 
And  if  the  fight  were  for  life  or  death,  a  beere 
stood  ready  .to  carry  away  the  dead  bodie  of 
him  that  should  bee  slaine.  None  of  the  people 
might  crie,  scrike  out,  make  any  noi«e,  or  give 
any  sigue  whatsoever.  Tiiis  wtis  so  strictly  and 
severely  punished  at  Hall  in  Swevia,  (a  place 
appointed  for  camp-fight)  that  the  eiecutioner 
stood  beside  the  iudges,  ready  with  an  axe  to 
cat  off  the  ri^ht  hand  and  ted  foot,  of  the 
partie  so  offending.  Hee  that  (being  wounded) 
did  yield  himselfe,  wns  at  the  mercie  of  the 
other,  to  be  killed,  or  to  be  let  live.  If  he  were 
slaine,  then  was  he  carried  away,  and  honour- 
ably buried:  and  he  that  slue  him  reputed 
more  honourable  tbmi  before.  But  if  being 
overcome  he  were  left  alive,  then  was  be  by 
sentence  of  the  iudges  declared  utterly  void  of 
all  honest  reputation,  and  never  to  ride  on 
horseback  nor  carrie  armes.*'  Verbtegnn.  p.  G<l. 
The  last  case  of  Trial  by  Battel  was  14  Car. 
1.  A.  D.  1638.  2  Rushw.  Coll.  788,  Claxton  v. 
lilbum,  (father  of  John  lilburn  the  famous  re. 
publican).  Upon  one  point  in  this  case.  Rush- 
worth  records  the  opinion  of  tlie  Judges  as  fol- 
lows: 

"  The  tenant  waged  Battel,  which  was  ac- 
cepted ;  and  at  the  day  to  be  performed,  Berk- 
ley, Justice  there  examined  the  Champions  of 
both  parties,  whether  they  were  not. hired  fur 
money  ?  And  they  confessed  they  were ;  which 
confession  he  caused  to  be  recorded,  and  gave 
further  day  to  be  advised.  And  by  the  king's 
directions,  all  the  Justices  were  required  tn  de- 
liver their  Opinions,  whether  tliis  was  cause  to 
de-arraign  the  Battel  by  these  Champions?  And^ 
by  Bramstone,  Chief  Justice,  Davenport,  Chief 
Baron,  Denham,  Hutton,  Jmies,  Cook,  and 
otlier  Justices,  it  w:is  subscribed.  That  this  ex- 
ception coming  after  the  Battel  gaged,  and 
Champions  allowed,  and  Snreries  given  to  per- 
fijrm  if,  ou^ht  not  to  he  received.*' 

Of  the  Trial  by  Battel  Mr.  Barrington  (Obs. 
on  Stat.  De  Ma^nis  Assisis  et  Duellis  et  St.  8 
Ric.  2)  hns  collected  som*  particulars,  and  has 
referred  to  some  curious  passages  on  the  subject, 
in  the  writings  of  English  an«l  French  authors. 
He  obsenes  on  the  ludicrousne«s  of  some  of  i\*e  | 
circumstances  contained  in  Rushworih's  ac- 
count (printed  in  the  text)  of  the  proceedings  in 
this  cnce  of  lord  Rea  and  Mr.  Ramsay.  He 
also  relates  a  story  from  Grafton  of  a  citizen  of 
London  of  strong  make  bat  faint  heart,  who, 
entering  the  liats  against  an  antagoaiK  both 
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weak  and  puny,  was  miide  dnink  by  his  friends, 
wkb  the  design  of  raising  his  cuunige ;  and  sti 
f«ll  au  easy  prey  to  his  adversary.  Mr.  Barring- 
ton  could  &nd  no  reference  in  ttie  indexes  to 
any  bill  for  abolishing  the  duel  by  chainpioos 
ou  a  writ  of  right,  but  cites  an  entry  in  cite 
Lords'  Journals,  Mar.  19cb,  1629,  of  such  a  bill 
having  been  twice  read  and  reported  :  and  ob- 
serves that  it  is  very  remarkable  that  the  time 
when  tiie  Trial  by  Ordeal  was  disused,  does  not 
appear.  Conccraing  the  Trial  by  Ordeal  sec 
filackst.  Comm.  b.  4.  c.  87,  and  the  fil'teenih 
volume  of  the  Arch«ologia,  in  which  are  pab- 
lished  '*  Some  Remarks  on  ttie  different  kinds 
of  Trial  by  Ordeal  which  fbnnerly  prevailed 
in  Ettjeland,  by  Kobeit  Scudley  Viilal,  esq. ;'' 
wherein  he  announces  bis  inrentiou  of  pub- 
lishing '*  An  inquiry  concerning  the  forms 
and  oerensonies  used  in  some  of  the  anticnt 
modes  of  trial  in  £ngland,  particularly  in  the 
fire  and  waler  ordeals,  the  oorsned,  the  judicial. 
combat,  and  other  Jn^ia  2>€i."  Mr.  Baning- 
Con  (Obs.  on  Westm.  the  First)  says,  •*  That 


in  the  arraigoment  of  prisoners,  the  qoestioa 
'  Culprit,  how  a  lit  thou  be  tried  ?'  is  improperly 
answered,  By  God  and  my  country.  It  originally 
mu«t  have  been,  Bv  God  or  roy  country.''  Upon 
this  Black  stone  ooservet,  *<  A  learned  anthoTy 
vrho  is  very  seldom  roisuken  iii  his  cnnjeciureSy 
has  observed  that  the  proper  answer  i>,  *  by  God 
*'or  the  country,*  that  is,  either  by  ordeal  or  by 
jury ;  because  the  question  supposes  an  option 
m  the  prisoner.  And  certainly  it  gives  some 
countenance  to  this  observatitm,  that  the  trial 
by  ordeal  wsed  furmeriy  to  be  called  ^diciaai 
Vei.  But  it  should  seem,  that  when  the  ques- 
tion gives  the  prisoner  an  option,  his  answer 
must  be  positive :  and  not  in  the  disjunclivey 
which  returns  the  option  back  to  the  prosecutor.** 
Doubtless  the  superintending  providence  of 
God  was  appealed  to  and  was  supposed  to  di* 
rect  the  judgment,  to  whatever  mode  of  trial 
recourse  was  had«  By  God  ••d  my  eounlty 
therefore  would  be  in  contradistinction  from, 
By  God  and  (Ae  BtUlei,  By  God  and  ike  Or- 


41.  Proceedings  in  the  Star-Chamber  against  Henrt  Sherfiejld,^ 
esq.  Recorder  of  Salisbury,  for  breaking  a  painted  Glass- 
Window  in  the  Chi^rch  of  St.  Edmonds  in  the  said  City : 
8  Charles  L  a.  d.  1632.    [2  Rushw.  Coll.  153.] 


The  Infiirmatton  was  thus  opened : 

Mr.  Atiomey-Gcneral  (sir  Rob.  Heath)  hatli 
eshibited  an  fnfurmation,  in  the  behalf  of  his 
majesty,  against  Henry  Sher£tld,  esq.  an  an- 
cieat.bencuer  of  liocoluVInn ;  for  taking  upon 
him,  of  his  own  authority,  to  deface  a  Parish- 
Church  in  the  city  of  New-Sanim,  in  the  county 
of  Wilts,  and  that  in  opposition  to  the  church 
government,  established  by  the  laws  amongst 
tts.*-Uis  majesty's  Attorney,  in  the  said  Infor- 
mation, setteth  forth.  That  his  majesty  is  in  his 
kingdom,  next  under  Christ,  the  supreme  Head : 
that  all  Churches  are  sacred,  and  both  founded 
and  maintained  by  regal  and  sovereign  power; 
Chat  no  subject  can  meddle  with  them,  in  doing 
any  thing  for  their  ornament  or  structure,  with- 
out licence  of  the  bishops  in  their  several  dio- 
ceses, or  the  ordinary  for  the  time  being,  who 
derive  their  authority  from  the  sovereign  power. 
— ^Tliat  the  party  delinquent  was  an  inhabitant 
•f  the  parish  of  St.  Edmonds,  in  the  city  of 
New-Saruro. — ^Thai  in  the  same  Church  was  an 
antient  and  fair  Window,  containing  a  descrip- 
tion of  the  Creation :  That  in  January,  quinto 
Caroli,  the  Defendant,  and  some  fiu:tiotu  per- 
•oos,  intending  to  deface  it,  there  met  and 
agreed  so  to  do. — ^John  Davenaut  bishop  of 
Sarum  conunanded  the  contrary,  and  accord- 
ingly vade  a  public  act  thereof.—But  in  Oct. 


foliowi^e,  he  the  said  Defendant  got  the  keys 
of  the  Church,  upon  pretence  to  walk  there, 

*  Vide  infra  Laud's  Case,  eighth  day  of  his 
heariog. 


and  then  locked  the  door,  and  contrary  to  the 
bishop's  appointment,  he  beat  down  the  said 
Window,  and  utterly  defaced  it ;  and  when  he 
had  thus  done,  he  did  boast  and  glory  in  that  he 
had  so  done,  and  reported  that  himself  was  a 
Dcfacer  of  Idolatry. — And  for  punishing  of 
this  ^reat  crime  is  this  Information  exhibited, 
by  his  majesty's  Attorney  in  this  honourable 
court, 

Mr.  Heme,  The  Defendant  humbly  oflert 
to  the  consideration  of  this  honourable  cuurt, 
that  he  is  aged,  and  has  grey  hairs  upon  him. 
That  among  all  the  crosses  of  his  life  hitherto, 
he  doth  not  account  this  the  least.  That  he  ia 
this  day  not  only  suspected,  but  accused  as  an 
enemy  to  his  majesty  and  his  religious  govern- 
ment; and  the  thing  that  he  is  especiiUty  ac- 
cused and  charged  with,  is,  that  of  breaking 
the  Glass  Window,  whereunto  himself  givetn 
this  Answer : 

That  in  the  Time  of  king  Hen.  d.  this  church 
of  St.  Edmonds  in  Sarum  was  built,  and  tlttt 
there  was  a  College  of  priests  there ;  for  tJiere 
was  an  house  adjoining,  called  The  College  to 
this  day.  That  by  the  act  in  the  time  of  Hen. 
8,  this  college  came  to  the  crown,  and  there  re- 
mained until  king  James  granted  it  to  GtNige 
and  Lloyd,  who  afterwards  granted  the  same  to 
Bartholomew  Tookev,  and  others,  to  the  use  of 
the  parish  of  St.  Edmonds,  together  with  tha 
advowson  and  free  disposition  of  the  vicarid(^ 
there*  which  they  have  by  grant  fix>m  his  said 
late  majesty  king  James. 

And  thoiigh  he  did  conceive  the  said  Church 
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Co  be  a  Uy-fce,  yei  he  offereth  this,  that  what 
he  Imcli  done,  was  not  to  usurp  aoihoritj  over 
the  liisho|i  of  Saram^  nor  iu  opposition  (p  bis 
majesty's  government:  Boc  tbe  parishioners, 
and  such  ns  are  yestry-inen  of  tite  said  parish, 
have  time  out  of  mind  assembled,  and  met  upon 
occasions,  in  a  little  room  called  the  Vestry,  in 
or  near  to  ihe  eharch  of  St.  EdnKmds;  and 
there  they  have  used,  time  oat  of  mind,  to 
make  orders,  whereby  new  windows  have  been 
made,  divers  seats  in  the  church  altered  and 
new  made,  and  many  other  things  done  for 
ornament,  and  otherwise,  in  the  same ;  and 
this  without  any  order  from  the  bishop  of 
Sarum,  or  any  other  ordinary,  for  the  time 
being. 

For  this  Window  that  is  charged  to  contain 
the  History  of  the  Creation,  he  aaswereth, 

That  it  is  no  true  relation  or  stoiy  of  the 
^Creation,  in  that  true  manner  as  it  b  set 
down  in  the  book  of  Moses ;  but  there  are 
made  and  committed  by  the  workmen  divers 
falsities  and  absurdities  in  the  pamting  of  the 
same  Window,  as  that  be  hatli  put  the  form  of 
a  little  old  man  in  a  blue  and  red  coat,  for 
God  the  Father,  and  hath  made  seven  such  pic* 
tures ;  whereas  God  is  but  one  in  Deity :  and 
in  his.  order  of  placing  the  several  days  works 
of  God  in  the  Creation,  he  hath  placed  them 
prapoiteronsly,  the  fourth  before  the  third; 
ana  that  to  be  done  on  the  fifth,  which 
was  done  on  the  siith  day ;  and  in  one  place 
he  hath  represented  God  the  Father  creating 
the  Sun  and  Moon  with  a  pair  of  compasses  in 
his  hand,  as  if  he  had  done  ic  according  to 
some  geometrical  rales. 

That  this  was  not  one  of  the  greatest  and 
fairest  windows  in  the  said  church,  it  contained 
only  four  lighu  ;  for  the  cost  at  first  in  setting 
it  up  could  not  be  more  than  40  shillings  :  and 
that  which  is  broken  is  very  little  damage  to 
the  Window,  and  may  be  repaired  for  a  very 
littk  cost. 

He  conceivetb,  for  his  defining  of  this  pro- 
fane Representation  of  God  the  Father,  it  is 
not  so  heinons  a  crime  as  deserves  the  sentence 
of  this  honourable  Court;  and  for  his  Defence 
he  saith,  That  he  hath  for  many  years  past 
(he  setteth  down  for  thirty  vears  past)  been 
settled  and  resolved  in  his  judgment,  and  that 
upon  good  and  sound  authorities  (as  he  con- 
ceivetb) that  it  is  utterly  imlawfiil  to  make  any 
such  Representations  of  God  the  Father;  and 
by  such  authorities  as  were  set  oat  and  dedared 
io  the  time  of  queen  Elisabeth,  and  otherwise, 
for  the  taking  down  and  abolishing  supersti- 
tious Images  and  PJotures,  especially  in  the 
Churches. 

He  was  ihereapon  the  rather  emboldened  to 
desire  and  endeavour  the  caking  away  of  the 
said  Window;  and  becauseit  had  been  a  cause 
of  Idohury  pkunhr  to  some  ignorant  pe<mle. 
He  saith  he  was  placed  in  the  cbnrch  in  such  a 
seat  as  that  the  add  Window  was  always  tn  hb 
eye,  during  to  abode  in  liie  choich ;  and  not 
out  of  opposition  to  the  king's  majes^,  hot  by 
•t  of  tb    " 


i|MBcial  Qrder  ond 


the  Vesny, 


about  January  ]6S9^  (wherein  it  was  ordered 
tlait  Mr.  Shertield  might,  if  he  thought  fit,  take 
down  the  said  Window,  and  set  up  new  glasa 
for  the  same)  he  thereupon  did  with  hisataff 
pick  out  some  of  the  glass  in  that  nart  of  the 
Window  only  which  represented  the  Deit^ ; 
but  for  the  doing  the  same  through  combination 
with  others,  and  by  forc^  he  denieth  the  same? 
and  that  he  should  do  it  contrary,  and  against 
the  command  of  the  said  bishop  of  Saram,  ami 
bis  said  act,  and  letter  supposed  to  be  sen^  thia 
be  also  denieth,  and  saith,  that  he  had  no  no. 
ticje  thereof  in  any  paft. — And  to  all  the  fe»t  of 
the  Misdemeanours  and  Offiences.  charged  in 
the  information,  he  pWadeth  Not  Gnilty,  and 
submitteth  himself  to  the  Judgment  of  thia 
honoarable  cooct. 

For  the  King. 

SolieiUfr  General  (Sir  Richatd  Skelton).  For 
that  divers  things  seem  to  be  sel  forth  tn  tho 
Defendant's  Answer,  which  have  not  been 
opened;  we  that  are  of  counsel  for  ihe  king, 
desire  that  the  Answer  may  be  read ;  and  tlie 
rather,  because  be  hath  thereby  confessed  mom 
than  we  have  proved^  or  indeed  cpuld  prove 
against  him. 

Whereupon  the  Answer  was  read  in  eiwit 
as  foUoweth : 

The  Answek  of  Henry  Sberfield  of  Lincoln V 
Inn,  in  the  county  of  Middlesex,  esq.  to  the 
Information  of  sir  Robert  Heathy  kt^  hie 
majesty^s  Attorney  General. 

All  advantages  of  exception  to  the.  uncer- 
tainties and  insufficiendesypf  the  said  Inform** 
tion  to  the  Defendant,  now  and  at  all  times  savedi 
This  Defendant  saith.  That  k.  il.  S,  fouaded 
in  New^amm  Ihe  college  of  St.  Sdmonde, 
and  the  church  thereunto  belonging.  That 
there  belonged  unto  the  said  College  and 
Chord),  a  provost  and  IS  priests,  which  had 
matntenanoe  there  allowed  tnem.  That  inth* 
time  of  k.  H.  8,  by  the  act  of  dissolution,  the 
said  coltege  and  church,  with  the  reveane 
thereof,  came  to  the  crown,  and  so  remained 
till  septimo  Jaoobi,  who  granted  the  saiae  to 
Gouge  and  Lloyd,  who  alienated  it  to  fiaytiOy 
who  conveyed  the  whole  premises  to  Daitho« 
lomew  Tookey,  one  of  the  defendants  named, 
who,  in  13  Jacohi,  for  many  good  uft*s,  con* 
veyed  the  sane  to  the  use  of  the  parishioneft 
ofthesadie  church. 

That  this  Defendant  is  one  of  them,  so  that 
the  right  of  the  said  church  is  in  the  said  pa« 
risbioiiers,  who  are  seised  thereof  as  of  their 
lay-fee;  and  the  said  church  is  exempt  from 
tfaie  janediction  of  the  bi»lxn>  of  Sarum;  and' 
that  tk9§f  as  Uwful  owners,  bad  lawful  powoT 
without  'die  bishop  to  take  down  or  set  op  any 
window,  and  to  do  any  other  thing  in  repairiaf 
Of  adorning  the  said  church,  and  for  refennataoa 
ofaoch  tmgs  as  are  amiss  in  the  same. 

And thatbe,  this  Defendant,  and  the  rest  of 
the  parishioners  heiag  Vestry-<nen,  have  met. 
and  have  need  to  meet- for  a  kmgwhi&r,  aM 
their  prcdeoesiorsy  time  out  iff  miad,  in  tl» 
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Vestiy-hoase,  and  there  have  made  orders  for 
the  taking  down,  and  setting  up  agiu»i  parts 
of  the  church.  They  have  .taken  down  glass 
windows,  they  have  removed  alurt,  roodlofVs 
iMve  been  pulled  do»n,  si'ats  pulled  down  and 
altered,  tlie  pulpit  taken  duwn  and  set  in  ano- 
ther place ;  and  these  aud  many  (»ther  things 
without  any  special  licence  of  the  king*s  ma- 
jes^  that  now  is,  or  of  his  father  king  James, 
or  of  John  lord  lushop  of  Sarum,  or  of  his 
predecessors. 

That  at  a  meeting  of  the  said  Vesfry-men  of 
the  said  parish,  this  Defendant  being  one  of 
ihem,  in  or  about  January,  1699,  it  was  or- 
dered, that  this  Defendant  might,  if  he  pleased, 
takedown  the  said  Glass  Window,  being  in 
the  south-side  of  the  said  church,  so  as  at  his 
own  cost  and  charges  he  would  repair  the  same 
with  new  plain  ^ass.  And  this  Defendant 
being  to  come  to  London,  desired  it  sliould  be 
done  before  his  return ;  and  that  the  glavier 
might  not  misuke  the  window,  be  pulled  down 
wiSi  his  staff  ttro  or  three  of  the  small  quarrels 
of  glass,  and  so  left  it  to  the  church-wardens  to 
be  done. 

That  he  is  accused  to  be  an  opposer  of  hiti 
maiesty*s  government,  and  of  the  reverend 
bisbops ;  and  this  by  the  procurement  of  those 
that  afe  ignorant  of  the  tiiinv,  which  this  De» 
fendant  accountcth  a  very  great  aillictiun. 

He  saitb.  That  this  Window,  and  the  paint- 
ing therein,  was  not  a  true  Representation  of 
the  Creation;  for  that  it  conuined  divers 
forms  of  little  old  men  in  blue  and  red  coau, 
and  naked  in  the  heads,  feet  and  hands,  for  the 

Eicture  of  God  the  Father ;  and  in  one  place 
e  is  set  forth  with  a  pair  of  compasses  m  bis 
bands,  laying  tliem  upon  the  Sun  and  Moon  ; 
and  the  painter  hath  set  him  forth  creating  of 
the  birds  on  the  third  day,  and  hath  placed  the 
picture  of  beasts,  and  man  and  woman,  tlie 
man  a  naked  man,  and  the  woman  na^ed  m 
son^epart,  as  much  as  from  the  knees  upwards, 
rising  out  of  the  man  ;  and  the  seventh  day  he 
therein  hath  represented  the  like  Image  of 
God,  silting  down,  taking  his  rest :  whereas 
this  Defendant  conceiveth  this  to  be  false,  fhr 
there  is  but  one  God,  and  this  representeth 
'  seven  Gods ;  and  the  Sun  and  Moon  were  not 
made  on  the  third  day,  but  on  the  fourth  day ; 
nor  the  trees  and  herbs  on  tlie  fourth  day,  but 
on  the  third  day ;  nor  the  fowls  on  the  third 
day,  but  on  the  fiHh :  and  man  was  not  created 
on  the  fifU),  but  on  the  sixth  day ;  nor  did  the 
Lord  God  so  create  woman  as  rising  out  of 
man,  but  he  took  a  rib  of  tlie  man,  when  he 
was  in  a  deep  sleep,  and  thereof  made  he  the 
woman,  in  all  which  tlie  workman  was  mis- 
taken :  in  regard  of  which  falsificadons,  this 
Defendant  deemeth,  that  this  was  not  a  true 
Representation  of  the  Creation,  though  it  be 
so  pretended,  but  rather  an  abuse  of  Uie  true 
and  lively  Word  of  God,  which  to  puU  down, 
as  aforesaid,  cannot  be  any  offence  in  him, 
this  Defendant,  as  he  conceiveth,  at  least  in 
that  manner  as  in  the  information  it  is  pte- 
Uaded.    But  in  as  much  as  he  is  accused  of 


inSdelity  and  impiety  to  Almighty  God,  and  to 
be  disamected  to  the  king,  therefore  this  Defen-  . 
dant  humbly  craveth  leave  to  declare  his  opi- 
nion in  the  thing  iuelf. 

And  he  saitb,  that  he-  bdieveth  it  altogether 
unlawful  to  make  the  Representation  of  the 
true  God  in  any  church,  or  wall,  or  window  ; 
and  this  he  hopeth  to  make  appear  by  the 
Scripture,  bv  orthodox  Writers,  Councils,  and 
Decrees  of  Emperors,  and  by  a  certain  Book 
of  the  now  bishop  of  Sarum  (Dr.  John  Dave* 
nant)  written  on  one  of  St.  Paors  Epistles,  in 
the  07th  and  96tb  pages;  king  James's  Book, 
iutitled  bis  '  Premonition  to  all  Chrisiian  kings 
'  and  princes  ;'  the  Book  of  liomtties,  set  forth 
by  onthority,  and  therein  tlie  liamily  against 
Idolatry  in* particular:  That  this  being  so  false 
a  Representation,  and.  so  profiine  a  setting 
down  of  the  Image  of  God  ibe   Father  seven 
times,  he,  this  Defendant,  being  a  parishioner, 
and  troubled  therewith  in  conscience  by  the 
space  of  twenty  vears,  for  that  he.  could  not 
come  into  the  church,   but  he  must  ^ee   it, 
sitring  right  opposite  to  it,  he  was  much  grieved 
thereat,  and  wished  a  lon^  while  that  the  same 
were  removed,  and  yet  in  respect  of  himself 
laboured  still  to  disaffect  his  thoughts;   but 
seeing  the  dishonour  done  to  God  thereby  by 
some  ignorant  persons^  (as  tliis  Defendant  was 
informed  by' the  pastor  of  the  said  parish^  and 
fearing  that  ocliers  might  offend  in  Idolatrv,  he 
(by  order  of  the  Vestnr  aforesaid)  did  takedown 
some  little  quarrels,  of  the  W*indow;  and  it  was 
done  by  him  only,  nitboot  any  disturbs  nee,  and 
he  did  it  only  m  such  places  of  the  glass  a» 
the  Representation  of  the  Deity  so  falsified 
was:  he  did  it  not  to  arrogate  to  himself  autho- 
rity, but  as  bound  to  do  what  he  did  to  preserve 
a  good  conscience  ;  it  was  not  done  riotously, 
nor  by  combination  with  any  others.     And  be 
saitb,*  That  he  never  deserved,  nor  will  deserve 
such  a  bitter  charge,  as,  through  the  malice  of 
his  enemies,  is  laid  upon  him  by  the  said  Infor- 
mation.   And  be  saitb,  that  he,  and  other  of 
the  Defendants,  were  justices  of  the  peace,  and 
not  altogether  private  persons,  and  they  were 
parishioners,  and  entrusted,  as  aforesaid ;  and 
the  taking  down  of  the  W*indow  seemed  to  be 
warranted  by  the  statute  of  Edw.  6,  and  by 
the  late  queen's  iiyunctions,  set  forth  in  print 
in  the  first  year  of  her  reign,  whereby  it  was 
commanded '  th^t  all  idolatrous  and  supersti- 
tious  pictures,    roodlofb,    altars,    and   other 
relicks  of  idolatry,  especially  in  churches,  should 
be  defaced  and  alx>lished,  but  the  wall  pre- 
sened,  and  this  to  be  done  by  the  church- 
wardens, and  these  injunctions  lieing  by  act  of 
parliament,  they  are  still  in  force,  as  he  con- 
ceiveth.   And  in  the  13th  of  Eliz.  in  the  con- 
Vocation  held  by  the  Archbishops,  amongst 
other  Canons,  this  for  taking  down  and  defacing 
idolatrous  Pictures  and  Images  was  one,  and 
made  an  article,  that  the  Church- Wardens  shall 
inquire  whether  it  be  done  accordingly:  and 
the  same  ordered  by  the  Convocation,*  in  the 
1st  of  king  James,    tie  aaith.  That  he  doth  not 
countenance  any  coDtemoeri  of  the  Churchy 
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nor  ever  did :  that  the  painted  Window  afore- 
said was  one  of  the  meanest  Winduwi  in  the 

said  charcli,  containing  but  four  lights,  whereof 

all  the  gUfts  at  first  was  worth  bat  40t.  and 

all'that  was  Uken  down  by  this  Defendant,  was 

not  worth  more  than  18d. 

And  this  Defendant  denieth  that  the  bishop 

of  Sarum  seat  to  him  to  tbrbid  the  taking  of  it 

down  ;  and  denicib  that  he  had  any  notice  by 

way  of  act,  letter  or  monition  to  the  contrary, 

•or  tluit  any  such  came  to  his  hands.     But  this 

Defendant  saith.  That  he  often  attended  liie 

lord  bishop,  as  well  upon  this  defendant's  own 
,  basiaess,  as  on  the  bishop's  occasions ;  and  jret 

his  ionlship  never  used  any  speech  thereof  to 

him  at  all.    And  therefore  this  Charge,  that  it 

wa3  done  by  this  Defendant  ngaiust  the  binhop's 

directions,  is  not  true,  as  will  appear  by  Proof. 

But  this  Defendant  doth  aver,   what  he  haih 

dqnc  is  lawfully  done;  and  to  all  other  the 

Offences,  6ic.  he  pleodcth  Not  Guilty. 

Soi.  Gen,    Here  is  a  confession  of  the  fact, 

and  a  justification  ;  and  therefore  we  made  no  | 
examinations  or  interrogatories ;  for  as  I  said 
before,  so  I  moke  bold  to  say  again,  that  he 

liath  confessed  more  than  we  could  prove 
.  as;ainsthim.  The  Question  is,  Whether  a  pa- 
rishioner may  of  himself  undertake  to  pull 
dov^n  and  set  up  what  he  concelveth  to  be  ido- 
latrous, and  so  take  upon  him  to  be  a  reformer? 
In  tliis  Gentleman's  Answer,  you  see  how  curi- 
ous he  hath  been  in  confuting  the  painter  that 
is  dead  100  years  ago.  (Nay,  '  it  hath  been 
there  these  300  vears,'  said  the  Archbishop  of 
York.)  From  the  5ch  of  January  1629,  till 
Octofaicr  following,  he  could  find  no  oppor- 
tunity to  eiecutt  the  Vestry's  order ;  and  yet 
be  saitli,  shortly  after  the  order,  he  did  with 
his  staft'  take  down  some  of  the  quarrels  of 
the  Window,  &c.  Fiist^  for  the  manner  of 
coining  into  the  church,  vse  sIkiU  read  a  Witness 
or  two  for  that. 


Deposition's  of  Witnesses  on  the  King's  part 
read. 

fioBvn  the  Sexton's  Wife  saith.  That  Mr. 
Sheffield  came  unto  her  (her  husband  not  be- 
ing at  home)  and  said,  Woman,  bring  the  keys 
of  the  church-door,  and  let  me  into  tlie  church; 
whereupon  she  presently  brought  the  ker,  and 
opened  one  of  the  little  doors  of  the  church, 
and  Mr.  Sherfield  went  in,  and  made  the  door 
fast  tmto  h'un,  and  stayed  there  alone  by  him- 
•elf.  That  v^hen  be  went  into  the  church,  he 
■aid.  Now,  woman,  go  about  your  business, 
while  I  walk  in  the  church.  1  liat  thereupon 
the  went  into  her  house,  and  after  she  had 
tarried  a  little  in  her  bouse,  her  cltild,  that  was 
abroad  gathering  of  sticks,  came  in,  and 
brought  her  two  oi*  thfee  pieces  of  the  Ghiss 
Window,  and  said  it  wab  done  by  a  man  all  in 
biack.  Thereupon  she  went  to  a  private  door 
and  looked  into  the  church,  and  she  saw  Mr. 
Sherfield  standing  upon  a  seat  some  four  foot 
above  the  grouud,  and  so  he  stood  breaking 
the  window  with  a  black  staff  with  a  pike  in 
the  end  of  it|    Jhat  the  Window  was  broken 


in  eleven  several  places.  And  after  she  went 
by  the  same  window,  and  saw  it  broken  ;  but 
being  on  the  outside,  she  did  not  then  see  it, 
yet  she  heard  oue  groan,  which  she  conceived 
was  Mr.  Sherfield  fallen  from  the  seat  whereon 
he  stood,  to  the  ground.  And  she  the  rather 
believeth  it  was  Mr.  ^herfield,  because  he  a(^ 
terwards  sent  for  a  h6rse,  and  rode  horoeu 
1  hat  afterwards  the  window  was  broken  by 
anotfier,  and  a  pitch-fork  left  in  it ;  and  divers 
other  windows  were  also  broken,  but  by  whom 
this  deponent  knoweth  not.  Thut  therefore  a 
w^atch  was  set,  and  continued  for  a  fortnight, 
to  see  tv  lio  should  attempt  to  break  any  of  the 
windows  of  the  said  church. 

Elizabeik  Bo»m,  the  Sexton's  Daughter, 
saith,  That  Mr.  Sherfield  came  to  this  depo* 
nent's  mother,  about  three  or  four  of  the  clock 
in  the  aflernoon,  a  little  after  Mipliaelmaa, 
and  commanded  her  mother  to  open  the  church 
door  tor  him,  and  she*  did  open  it :  when  he  was 
in  the  church  htf  said,  Get  you  about  your  bu- 
siness ;  nnd  when  her  little  brother  brought  in 
part  of  the  Glass  of  the  Window,  saying,  Some* 
body  tviis  within  breaking  some  of  the  win- 
dows of  the  church,  she  then  run  out  of  her 
father's  house  and  went  unto  the  church,  and 
saw  him  beating  of  the  ladder,  and  heard  him 
talk  to  Iiimself,  and  thereupon  said  to  her  mo- 
ther, That  she  thought  Mr.  Sherfield  was  mad. 
That  thereupon  Mr.  Sherfield  came  out  of  the 
church,  and  went  into  the  clerk's  house ;  and 
after  he  had  been  there  a  little  space,  he  went 
again  into  the  said  church,  and  bolted  the 
door  after  him  on  the  inside,  but  she  peeped  in 
at  the  door,  and  saw  him  break  the  window 
with  his  black  staff,  which  had  a  pike  in  the 
end  of  it.  That  the  staff  broke,  and  he  fell 
down  into  the  seat,  and  lay  there  a  quarter  of 
an  hour  groanine ;  hut  what  hurt  he  had,  she 
knoweth  not.  That  be  afterwards  -  kept  his 
house  for  a  month.  l*hat  the  Window  was 
broke  afterwards,  and  one  Jolm  Palmer  seen 
there  aboot  four  of  the  clock  io  the  morning.  ' 

Dr.  WeW  of  Steeple-Ashton  saith.  That  Mr. 
Sherfield  coming  thither  to  keep  a  court-leet, 
he  afterwards  went  with  this  deponent  into  the 
church  of  Steeple-Ashton  to  view  it,  and  he 
asked  this  deponent  why  they  should  bestow 
so  much  cost  in  their  windows ;  and  he  de- 
clared his  dislike  thereof,  ^ving  these  reasons, 
to  wit.  That  it  made  the  wmdovt-s  darker;  and 
it  was  the  occasion  of  idolatry :  and  he  con- 
ferred with  this  deponent  about  the  window 
now  in  question,  which  he  said  he  would  have 
taken  down ;  but  the  bishop's  chancellor  op- 
posed him,  and  said,  He  knew,  no  cause  why 
ne  should,  for  that  it  was  a  lay-fee. 

John  lAfmminge  of  the  city  of  New  Sarum 
saith.  That  he  bath  been  thirty  years  a  pari- 
shioner, and  two  years  ago  1^  was  church-war- 
den of  the  pari^  of  St.  Edmund*s  in  the  city  of 
New  Sarum  ;  that  then  the  order  was  made, 
when  he  was  church-warden.  That  he  was 
present  in  the  vestry  at  the  making  thereof. 
That  Mr.  Sherfieki  moved  the  matter  to  the 
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mt  tliat  were  present,  and  ihej  all  consented 
tiiertunto,  saving  two,  who  said.  They  desired 
to  have  the  lord  bishop's  leave  tor  doing  it.  To 
whom  Mr.  Sheffield  said,  Do  nut  trouble  your- 
selves, I  will  give  my  lord  bishop  satisfaction. 
That  tha  bishop  afterwards  sent  for  this  depo- 
nent, being  then  chorch-warden,  as  aforesaid  ; 
and  be  went  to  his  lordship,  who  told  this  depo- 
nent, He  bad  heard  of  such  an  order  or  agree- 
ment to  have  been  made  at  the  vestry,  and 
asked  this  deponent  if  it  were  So  f  This  depo- 
nent answered,  That  it  was  so :  that  thereupon 
the  lord  bishop  said,  Let  it  not  be  done,  and 
gave  direetions  and  commandtnent  to  this  de- 
ponent, not  to  give  notice  of  ibis  inhtbition 
ihereio  to  tlje  rest  of  the  vestrymen. 

Francis  Roberts^  servant  to  theliishop's  Re- 
gister, saitb.  That  an  Agreement  was  brought 
to  the  bidiop  under  Mr.  Sheffield's  hand,  and 
the  .hands  of  divers  others,  by  Mr.  Sherndd ; 
and  the  effect  of  the  order  was,  as  he  taketh  it, 
for  the  takine  down  of  the  Window,  in  the 
south  porch  of  the  church  of  St.  Edmond's  in 
the  city  of  New  Sarum.  That  the  lord  bishop 
caused  this  deponent  to  take  a  copy  thereof, 
which  he  did;  and  thereupon  the  church- 
wardens were  sent  for,  and  were  forbidden  by 
the  bishop  to  put  the  same  in  execution,  and 
made  a  public  act  thereof,  whidi  tliis  deponent 
wrote. 

It  was  urged  by  those  of  the  King's  Counsel, 
that  tha  Answer  was  not  in  this  rightly  opened, 
and  was  therefore  one  of  the  reasons  why  they 
dasired  the  Answer  itself  to  be  read.  In  tlie 
Answer  he  iustifieth  the  act  as  well  done;  but 
the  counsel  that  opened  the  same,  did  now 
•hew  it  so  to  be. 

Mr.  Heme.  In  opening  the  Answer,  we 
declined,  as  but  an  opinion  of  the  Defendant, 
and  4oin  thi«  a  man  may  recede :  It  was  not 
the  point  in  issue,  thererore  we  were  advised 
not  to  stand  upon  it ;  and  we  do  acknowledge 
th^  chtm;h  to  be  a  parochial  church,  and  sub- 
ject to  the  bishop  ot  Sarum. 

Whereupon  sir  John  Finch  desired  that  John 
Lymminge's  Deposition  might  be  read  again, 
and  it  was  read  to  this  purpose,  *  That  Mr. 
*  Sheffield  said  he  would  satisfy  the  bishop, 
'  urging  that  this  was  after  the  bishop's  inhibi- 
'  tion :  but  this  did  not  appear  to  the  court. — 
Sir  John  Finch  concluded  tne  Evidence  on  the 
king's  part :  the  question  is  not  what  is  fit  to 
be  in  a  church ;  the  matter  is,  that  he  bath  ta- 
ken upon  him  to  determine  what  is  fit.  He  is 
an  antient  reader,  and  well  read  in  the  law ; 
but  our  law  saitb,  (and  this  every  one  know- 
etb,  that  hath  socked  the  least  sweetness  from 
the  Books  of  the  Law),  That  the  church  must 
be  governed  by  the  reverend  bishops  of  the 
ohunch.  That  it  was  a  parochial  cnorch  he 
knew  well,  for  that  himself  was  a  parishioner : 
and  though  his  counsel  decline  this,  yet  his  De- 
fence is,  that  it  is  a  Iay*fee,  and  that  he  mig^t 
well  do  as  he  did^to  pull  down  the  Wtndi^. 
He  is  well  acouaintMl  with  the  bishop,  and  yet 
would  never  aesire  his  leave  in  taking  it  down } 


but  he  goetb  to  the  vestry  for  power  to  do  it, 
and  yet  there  it  is  his  own  motion ;  and  when 
some  Questioned  their  own  power  to  do  it,  be 
heareth  them  in  hand  lie  will  satisfy  the  bi- 
shop. When  he  coroeth  to  Steeple-Ashton  to 
Dr.  Webb,  there  he  saith  it  is  a  lay-lve  ;  for  he 
being  a  justice  of  the  |»eaee,  that  seeraeth  to 
add  another  wing  to  bear  him  up :  Bot  the 
matter's  not  in  question,  it  nppertaineth  to  the 
ecclesiastical  jurisdiction.  For  the  bishop's  in* 
hibitioo,  that  Mr.  Sherfield,  being  a  veatry- 
asan,  should  not  have  notice  of  this,  thb  i» 
veiy  improbable.  If  it  bad  been  done  in  exe- 
cution of  the  vestry's  agreement,  wh^  then  was 
it  done  so  privately,  and  not  some  o^  the  ve&try 
called  to  be  with  liim  ?  But  to  have  the  doors 
shut,  to  do  it  with  such  privacy  and  so  many 
colours,  as  reading  in  a  'book  in  the  church, 
walking  and  viewing  of  the  clerk's  house ;  this 
could  not  be  but  that  he  foared  something,  and 
that  this  was  the  inhibition. 

Note,  This  was  a  great  defect  io  the  Proof 
of  the  kin|*s  part,  that  the  relator  could  nut 
prove  that  Mr.  Sherfield  had  notice  of  tlie  bi- 
shop's inhibition :  nay,  he  had  not  the  act  of 
the  bishop,  which  was  so  easy  to  be  had,  to 
shew  in  court,  for  which  the  bishop  of  London 
was  much  displeased,  and  so  was  the  Lord- 
I^per. 

To  remedy  this,  if  it  might  be,  the  bishop  of 
London  (Dr.  William  Laud)  desired  that  Dr. 
Lynn,  the  bishop  of  Sarum's  chancellor,  who 
was  the  relator  in  this  cause,  might  be  heard 
what  he  could  say  to  this  point.  And  he  was 
permitted  to  speak,  yet  could  not  directly  say 
that  Mr.  Sherfield  bad  any  notice  of  the  bi* 
shop's  inhibition ;  yet  he  mentiooKsd  a  letter 
that  was  sent  to  him  to  give  him  notice  of  the 
bishop's  commands  to  the  contrary,^  bot  it 
could  not  be  proved  that  ever  any  such  letter 
to  his  bauds. 


For  the  Defendant. 

Mr.  Herbert.  That  the  Infomation  con> 
tained  seven  several  Charges  against  the  De- 
fendant ;  for  five  of  which,  that  is  to  say,  1. 
That  he  being  factiously  disposed,  and  disaflfect- 
ed  to  his  majesty's  government,  on  his  own  au- 
thority took  upon  him  to  deface  the  parish 
church  ofSt.Eomond 'sin  New  Sarum.  3.  That 
he  is  an  opposer  of  the  anthority  of  the  reve- 
rend bbhops  and  their  government.  S;  That 
he  is  an  encoomger  and  maintsiner  of  all  such 
as  are  ill-affected  persons  to  their  government, 
and  contemners  of  their  authority.  4.  1  hat 
the  defocing  of  the  Window  in  question  was 
done  by  combination  and  confederacy  between 
him  and  ten  others.  Defendants.  5.  That  this 
was  done  riotously  and  routously  with  force  and 
arms. 

For  all  these  I  aopeal  to  this  honourable 
court,  what  colour  of  Proof  hath  been  made ; 
only  it  hath  been  proved  that  the  Defimdant 
hhnself  took  down  a  littfe  of  the  glass  of  that 
Window.  And  there  hath  been  some  ofier  of 
Proof  made,  that  it  was  done  against  the  Lord 
Blihop  of  Sarum's  Inhibition.     And  whereai 
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Uie  said  Dr.  Ljrnn,  th«  said  Bishop's  Chanced 
lor,  bath  endeavoured  to  prove  some  thipgs  out 
of  cuune  for  this  ia»t  Charge,  »e  shall  desire 
And  beseech  ^our  Uirdahips  to  consider  that  he 
is  the  prosecutor  of  the  cause  atf^Hinst  the  De- 
fendant. For  the  manner  of  ilie  prosecution,  it 
hath  been  very  violent,  injurious,  and  itavouring 
of  malice,  lie  was  the  man  that  nent  to  these 
Witnesses  and  forty  other  pers^tns,  to  raise  up 
and  frame  a  Charge  upon  the  Defendant.  He 
ei  hi  hits  a  foul  bill,  or  causeth  tlie  same  to  be 
exhibited  against  the  [)efendaiit,and  ten  others. 
And  then  falleth  oil'  from  all  tho»e  ten,  and  de- 
sireth  that  two  of  the  defendants  might  be  wit- 
nesses for. him ;  and  when  he  had  thus  done, 
never  used  them.  And  this,  my  lord,  hatli  been 
the  manuer  of  prosecution. 

For  the  taking  away  of  the  Glass  Window,  it 
is  true,  we  confer  we  did  take  down  part  of  the 
glass;  but  for  the  second  thing,  it  doth  not  ap- 
|>ear  tluic  he  had  notice  of  the  Bishop's  Inhibi- 
tion. And  whereas  sir  John  Finch  hath  insisted 
upon  some  probabilities  for  Proof  hereof;  we 
hope  this  cause  shall  not  be  sentenced  accwrding 
to  probabilities.  Now  thou|[(h  the  Charge  ul' 
those  five  before  mentioned  be  not  proved,  nor 
any  interrogatory  admini^ered  to  pro\e  them, 
yet  we  shall  desire  leave  to  voflfer  our  Proofs  to 
the  contrary  to  your  lord%hips  considerations. 

And  first,  as  to  the  Charge  that  we  are  ill  af- 
fected to  the  Church  Government,  and  an  en- 
coura^er  of  those  that  be  like  minded,  and  this 
for  private  eiids,  and  out  of  a  private  spirit :  We 
answer.  That  Mr.  Sheffield  the  Defendunt  hath 
on  the  contrary,  in  all  his  actions,  been  con- 
formable to  the  canons  and  constitution .  cede- 
.  siastical,  ttie  Kites  and  Ceremonies  of  the  Church 
of  £ngland.  That  he  hath  been  so  fur  from  en- 
couraging such  factious  persons,  that  he  hath 
been  very  active  in  his  place  to  punish  Separar 
lists.  And  that  he  did  not  this  (in  removing 
this  little  quantity  of  glass)  of  his  own  head  or 
private  spirit ;  but  it  is  true,  he  conceived  it  to 
be  idoitttrous,  and  so  was  it  thought  by  the  pas- 
tor ot  the  church,  and  by  all  the  men  of  the  ves- 
try thought  fit  to  be  removed.  What  we  did  • 
therefore,  was  no  way  out  of  a  singular  or  pri- 
vate spirit,  nor  our  own  authority,  but  by  order 
from  the  vestry;  not  in  opposition  to  the  church 
government,  or  governors ;  but  as  in  respect  to 
the  nature  of  tlje  thing.  Besides,  all  the  Ca- 
nons, ConsUtntions,  and  Commands  for  taking 
away  such  superstitious  and  idolatrous  relicks, 
we  shall  prove,  in  feet,  there  has  been  much 
idolatry  committed  therewith.  We  say,  that  of 
a  long  time  there  have  been  meetings  in  Ae 
vestry  by  some  antient  men  of  the  .p.ari>h,  and 
this  by  power  from,  and  under  the  ecclesiastical 
eoveroors ;  and  this  they  hare  used  to  do,  they 
hare  ordered  many  such  things,  and  tiiey  aiereed 
this  Window  Bhould  be  taken  down  by  Mr.  Shef- 
field, if  he  thought  fit,  and  to  set  np  new  glass. 
We  go  not  about  to  entitle  the  vestry  to  any  ju- 
risdiction ;  we  say  they  are  respondent  to  the 
bishop,  and  he  may  punish  them  if  they  abuse 
tbeir  power :  but  though  thev  have  not  legally 
a  jorisdictiooy  yet  ds  foeio  tney  do  meet,  and 
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do  such  things,  thotigh  it  be  not  justifiable;  vet 
this  is  tlie  question  before  your  lord^ihips.  Whe- 
ther those  of  his  ni^esty'si  learned  couucil  can 
make  it  a  crime.  Yea,  or  No  ?  The  curate  and 
church  wardens  assented,  as  is  required  by  the 
statute. 

The  queen's  Injunctions,  1  F.liz.  give  power 
to  tlie  commissioners  and  others  to  take  away 
ihingb  of  this  natme,  especially  in  churches,  pre- 
serving the  Malls,  &c.  So  in  the  Articles  set 
out  in  13  Eliz.  to  enquire  whetlier  they  were  re- 
moved. Yea  or  No.  Afterwards  there  was  the 
like  in  Uie  first  of  king  James;  and  the  Canons 
contain  oue  particular  of  the  like  power  given 
to  the  church  wardens  to  enquire  of  such  mat- 
ters, &c. 

Depositions  of  Witnesses  on  the  Defendant's 
part  read. 

John  Joi/e  of  the  city  of  New  Sarum,  gent. 
s^iith,  1  hat  he  hath  known  the  Defendant  above 
^0  years,  and  bath  ever  since  observed  him  to 
be  conformable  to  the  church  of  England;  and 
that  the  Defendant,  when  he  is  in  health  and 
«i  home,  is  plesent  at  divme  service  and  ser- 
mons, and  that  during  all  the  time  of  tliis  depo-  ^ 
neut  knowing  of  him,  giving  good  t  sample  by  *" 
his  religious  and  pious  carriage  untf> others;  ana 
that  this  deponent;  hath  known  this  Defendant 
divers  times  to  have  received  the  sacrament  of 
the  Lord's  supper  kneeling. — That  this  depo- 
nent is  a  parishioner  within  the  pari»h  of  St  £d- 
niond's  in  Sarum,  and  a  vestryman* — That  the 
Vestrymen  of  the  said  parish  haie  mrr,  and 
used  to  nfeet  as  often  as  they  thought  fit,  and 
used  to  make  orders  for  repairhig  and  adorning 
the  said  parish  church,  and  have  hitherto  many 
times  ordered  the  taking  down  of  '.cats  in  tlie 
church,  and  the  setting  up  of  new,  taking  down 
of  windows,  walls,  and  pieces  of  the  same 
church.  And  this  deponent  renienibereth,  that 
about  SO  years  since,  a  new  pew  was  erected  in 
the  middle  of  the  church  for*  the  minister  to 
read  prayers  in ;  and  14  years  since  a  new  pul- 
pit was  set  up,  and  part  of  the  minister's  6eat 
was  again  altered  ;  there  was  also  a  new  loft 
made  for  ringing  of  Uie  bells,  and  thirty  seats 
were  taken  dpwu  and  new  made,  and  a  glass 
window  in  the  Towers  was  quite  taken  awav ; 
and  all  this  was  done  without  any  special  ordep 
from  the  bishop  of  Sarum,  for  the  time  being, 
or  any  other  ordinary,  and  never  any  doubt  or 
question  was  made'  thereof. — ^That  upon  the 
16th  Jan.  1089,  at  a  meeting  in  the  said  vestry, 
by  the  vestiymen,  it  was  ordered,  that  the  Win- 
dow in  question  should  be  taken  down,  and  tlie 
reason  why,  as  this  deponent  remembreth,  was 
for  the  darkness  caused  by  it,  and  for  tlmt  it 
was  superstitious;  and  that  five  of  the  said  ves- 
trymen weie  Justices  of  the  Peace  within  the 
said  city  of  New  Sarum. 

Mr.  Heme  noted,  that  the  Defendan't's  Wit- 
nesses ara  Justices  of  the  Peace,  and  snch  ta 
have  been  mayors  of  the  city,  aod  are  aldemiia 
there ;  Ymt  the  other*s  Witnesses  are  poor  peo- 
ple, and  silly  w^men  kd  by  Mr.  Chanceltor. 

2ai  .  '        ^ 
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This  Witness  and  many  others,  testified  the- 
Defeudant  lo  have  been  coiiformnble  dunngall 
the  time  of  their  knowing  him,  nnd  ob^enrant 
of  the  rites  and  ceremunies  of  the  church  of 
England. 

Peter  Thfitcher,  clerk,  vicar  of  the  piirish 
'  chnrch  of  St.  Kdinoud's  ni  New  Sarum,  saith, 
That  he  haih  known  the  defendant,  hy  ti)c  space 
of  8  years  last  past;  that  when  he  is  well,  awl  I 
in  good  heahh,  he  coineth  tu,charch,  and  there  ' 
stayeth    all   the    time   of  divine  service  and 
sermon,  and  hath  received  the  Sacrament  of 
the  Lord's  Sapper  kneeiiag.     That  there  was  | 
an  ord^r  made  in  the  V^estry,  where  this  depo- 
nent was  present,  for  ttiking  do\%'n  of  the  AVin-  I 
dow  in  question  by  Mr.  ShcriicUl.     That  he  j 
hath  ^eeu  the  said  Window  since  it  was  broken; 
that  the  Story  intended  iliereby  to  beset  forth,  | 
may  well  enough  he  discerned,  and  this,  upon  | 
his  certain  knowledge,  for  be  took  special  no- 
tice thereof,  upon  Saturday  last,  before  his  Ex- 
amination;   that  there   are  no  letters  in  the 
Window  aforesaid,  describing  ilie  Representa- 
tion of  the  Creation.    That  it  may  he  amended 
for  a  very  small  matter.     That  if  is  not  so  good 
work  as  some  other  windows  of  the  church. 
That  he  hath  heretofore  seen  an  accompt,  made 
in  the  time  of  Henry  7,  of  Charges  in  setting 
up  certain  Windows  in  the  said  church,  which 
•are  all  painted  glass;  and  there  was  set  down 
-a  particular  of  94  foot  of  glass,  set  up  at  3i/.  a 
•foor,  and  this  Window  in  qaestion  cootaineth 
7S  /ix>t  of  glass  or  thereabouts. 

Nof€,  That  in  tlie  time  while  this  Deposition 
was  reading,  Mr.  Sherfield  caused  ahnap  of  the 
said  Window  to  be  presented  to  the  lords,  re- 
presenting the  said  Window,  and  all  the -seve- 
ral breakings  of  the  same,  set  forth  in  colours 
like  tiie  window  itself,  which  was  inspected  by 
che  lords. 

The  Bishop  of  London  at  this  time  took  some 
exception  to  the  testimony  of  the  last  Depo- 

•  aent,  Peter  Thritcher,  for  that  he  saith  he  know- 
•teth  he  cometh  to  church,  and  stayeth  there  ail 
.  the  time  of  divine  service ;  whereas  he  kiiowcth 

tliat  this  Thatcher  himself  hath  not  read  all  ttte 

•  divine  service  in  a  vrbole  year  together;  he 
hath  not  done  it  lieretofore,  whatsoe\'cr  of 
late  he  hath  done  for  by-respect. 

Then  proceeded  the  Deposition  of  tlie  said 
teier  Thatcher. 

That  tlie  Picture  of  the  old  man  hi  blue  and 
red,  is  taken  to  be  the  picture  of  God  tlie  Fa- 

•  iher,  the  Oeaior  of  Heaven  and  Earth ;  and 
that  he  is  taken  to  be  there  represented  creating 

•  the  birds  nnd  beasts,  the  sun  and  moon,  and 
speaking  to  Adam  and  Eve,  &c.  That,  as  this 
deponent  takeih  it,  there  are  many  uiistakes, 
faUitics  and  absurdities  contained  in  the  said 
Window.  That  he  saw  Emina  Browne  bow- 
ini;  to  the  Window  aforesaid,  on   which  occa- 

•  aion<ih>s  Deponent  coming  m  the  mean  while) 
he  asked  what  was  the  causie  slie  so  bowed.  To 
wbidk  she  ansirered,  I  do  it  to  ray  Lord  God. 
Why,  said  this  Deponent,  where  is  be?  Said 
the  said  Emma  Browne,  In  the  Window,  is  he 


aat  ?  This  deponent  thiaketh  fae  told  ckia  De- 
fendant of  the  tame,  but  docb  not  reoaerober 
the  time  when. 

Mirhtwl  Meckerell,  of  the  city  of  New  Sa- 
nim,  gent,  saith,  That  he  hath  known  the  De- 
fendant, by  the  space  of  90  years  and  more^ 
during  all  «  hich  time  he  hath  been  conlbrniabie 
to  I  he  church  of  England,  and  duly  repaireth  to 
the  Church  '  and  bacrament,  &c  Tliat  this 
Deponent  knoweth  he  hath  called  divers  in 
question  tor  their  Inconfomiity,  and  divers  have 
been  accused  for  Anab9ptist8  and  Separatista 
before  him,  and  other  justices  of  the  peace  in 
the  same  city,  and  some  of  them  were  impri- 
soned, some  bound  to  their  good  behaviour, 
and  some  otlierwiM  pani*4ied  by  his  means; 
nud  the  deponent  set  down  the  names  of  those 
who  were  called  in  <)ae8tien  for  looonfonnity 
in  particular. 

James  Palmer,  of  the  city  of  New  Sanim, 
senior,  aged  about  80  years,  saith,  That  in  the 
said  parish  of  St.  Edmond's,  for  50  years  past, 
he  hath  kaown  dirers  of  the  pariiiiioBers  to 
liave  met  from  tinne  to  time  in  the  Testry  of  tlie 
said  chntT^h,  which  is  part  of  the  same  church, 
or  adjoineth  thereunto;  and  they  hare  ordered 
many  things  for  reparatioo  of  the  said  churcb> 
without  the  bishop  of  Samm,  or  any  of  his  pre- 
decessors ;  and  divers  of  the  said  parish,  are, 
and  have^been  called,  and  have  been  and  are 
restry-men  off  the  said  church,  and  they  have 
done  divers  tilings  in  the  chnrch  without  the 
bishop*s  leave,  as  namely,  the  place  of  reading 
the  Service  was  altered  from  out  of  the  choir, 
aad  appointed  and  ordered  by  them  to  be  read 
in  the.  body  of  thecborch,  without  license  from 
the  bishop  r  Aad  therefore  the  parishionen  did 
not  ask  leave  in  this  case,  of  the  bishop,  to  re- 
move the  said  window. 

The  Btshop  qf'LondoM.  Often  Vestries  take 
upon  them  that  antbority  which  pertaineth  nc^ 
unto  them,  and  usaally  transgress  their  bonads ; 
they  were  made  by  the  bishops  heretofore, 
where  they  are  granted  and  sndered,  and  in 
many  cases,  by  the  common  law,  we  cannot  do 
without  them.  The  tnidi  is,  that  the  Archdea- 
con in  every  diocese  was  wont  to  be  '  magnos 
'  ocahis  episconi,'  to  view  and  inform  the 
bisfaof)  of  the  things  fit  to  be  reformed.  But 
you  will  say.  Shall  not  those  men  repair,  ixw  do 
any  thing  ia  the  thurch  without  leave  }  Yei, 
they  may,  l;>ot  not  doubtful  thines ;  therefoi^ 
for  such  things  diey  should  ask  license  of  the 
bishop  at  'their  perils. 

The  Lord  Keeper.  So  for  mending  of  a  wall, 
(^repairing  things  not  well  done  in  the  chnrch, 
vestry-men  may  do  it ;  but  when  they  do  ill, 
they  ure  to  be  punished. 

February  8. 

This  day  the  Defendant's  counsel  proceeded 
ia  reading  their  Witnesserfor  their  Defence. 

WiUitm  Amtopp  of  the  city  of  New  SaniA, 
gent.,  saith)  That  heretofore,  aboQt  9  or  10 
yean  sioce^  he  took  notice  of  one  William 
Tmmpetter,  who  came  as  a  stranger  into  4Jms 
town ;  and  this  dapooenk  after  anoMood  hii 


a«me  was  Aldeney.  Tbat  this  DcponeDi  iaatb 
obsenred  the  said  William  pulling  otf  h<9  hat  to 
the  said  Window;  oiid  tbat  Ihe  said  Wilham's 
roaster,  called  Beech,  did  kneel  down  and  pra^ 
before  the  Crnciiix  iti  one  ol'the  windows.  This 
Bepooeiit  had  confcrenoe  with  the  said  Wil- 
Uam,  and  with  iussaid  master,  tite  said  Beech; 
and  ia  tlietr  talk  tbej  much  commended  *  Pio-' 
tares  in  Church-Windows,  and  praised  Cellar- 
miners  Writings;  wherefofe  this  Deponent  did 
cbaoeive  them  both  to  be  Homish  Recusants  : 
And  thb  Deponent  saw  the  said  Trumpctter 
kneeling  and  prayiui(  towards  the  said  window ; 
and  the  said  Beech  kneeling  before  the  Crucifix, 
beating  his  breaiit,  which  this  deponent  did  cou- 
eeire  was  idolatry. 

Here  the  Defendant's  Counsel  offered  to 
neak  something  to  discharge  the  Defrudnnt  of 
tliaC  point,  as  to  tlie  doing  of  tlie  said  tfct  con- 
Irarj  to  the  lord  bishop  of  Sarom's  Inhibition. 

W hereunto  Air.  AtUtrney  said,  That  this  was 
not  worthy  to  be  insisted  on,  because  they  had 
come  short  in  Proof  against  him  t  But  as  foe 
Mr.  Chancellor's  enquiring  into  the  said  oi- 
fcnce  done,  we  conceive  it  was  rightly  done,  and 
proper  fur  him  to  do  it ;  for  that  this  fact  is  of 
a  mixt  cognizance,  ecclesiastical  and  temporal ; 
and  therefore,  he  being  an  ecclesiastical  olbcer, 
it  was  not  a  fault,  but  a  commendable  thing  in 
him  strictly  to  enquire  of  the  thing  as  be  did, 
and  it  was  his  duty  so  to  do.  And  for  the  pre- 
paring and  pre>examining  of.  the  witnesses,  we 
say,  m  this  case  by  him  it  was  kw fully  done, 
and  they  were  justly  prepared. 

The  Defendant's  Counsel  proceeded,  and 
read  divers  Statutes  and  Proclamations,  and 
other  Records  and  authorities  in  justification 
of  the  Defendant's  fact,  as-cooceruing  tbe  na- 
ture of  the  thing.  And  first  was  read  tlie  par- 
ticular Injunction  in  the  point,  set  oot  1  Eliz. 
the  93d  Article  or  Ini unction ;  Church- War- 
dens  are  to  see  tbe  Churches  kept  clean,  and 
all  loathsomeness  by  dust  or  otherwise  remov- 
ed ;  Ihat  they  have  in  the  Churches  tl>e  Holy 
Bible  and  IlomiUes,  late  set  out  in  print  against 
Rebellion,  and  other  outrageous  crimes.  That 
there  be  in  every  Church  a  fair  joining  Table, 
and  a  convenient  Pulpit,  &c.  Also  they  sbdl 
see  that  ail  Shrines,  Coverings,  and  Candle- 
sticks, Pictures,  PiUrimages,  Relicks  of  famed 
Miracles,  Rolb  of  Wax,  and  superstitious  things, 
be  taken  away  and  defaced,  preserving  never- 
theless the  walls  of  the  stone  buildings  of  the 
Windows. 

Artkbiihop  of  York  (Xeale).  Tlie  Church- 
Wardens  executed  this  by  direction  of  ^e 
«|ueen's  Visitors,  not  upon  tlieir  own  aothority. 

Then  was  read  the  Article  touching  this 
nmtter,  set  forth  in  the  Book  of  Articles,  in  the 
ISth  year  of  the  late  queen.  The  title  of 
which  book  is,  '  Articles  agreed  upon  by  Mat- 
'  thew  Archbishop  of  Canterbury,  and  the  rmt 
^  of  the  Reverend  Bishops,  3  Aprilis,  1671. 
The  Article  hself  runneth  thus:  Item.  Whe» 
thar  all  Shrines,  Covcrins(s,  Rolls  of  Wax,  &c. 
and*  pictures  of  faUe  nnd  feigned  ntiroclcSy  be 
novifl  and  abolialioL 


BUhop  qf  London,  1  do  not  think  that  the 
Story  of  the  Creation  was  a  Picture  of  faisnt 
Miracles. — The  canon  of  13  Eliz.  was,  Tliat 
the  Church-Wardens  should  enquire  and  laaka 
presentment  of  such  tilings  to  the  bishop  or 
ordinary ;  but  it  gave  no  power  to  them,  lieiug 
but  ky  men,  po  do  what  they  would  in  reform-  - 
ation. 

Archhiihop  of  York.  The  Injunctions  were 
in  1  Eliz.  when  the  Church  was  very  mnch  out 
of  Order;  and  this  was  done  by  special  comr 
mi!»sioner8»  and  not  by  tlie  Church- Wardens 
power.  ' 

Then  was  read  the  Canon  made  13  Eliz.  the 
Igth  Canon,  That  the  Church- Wardens  should 
see  tbe  Church  kept  clean,  the  Holy  Bible  ro 
be  in  the  Churclies,  and  tbe  Uvly  Uomilies 
lately  ^t  forth  against  UcbeUion,  a  fuir  joining 
Tuble  for  the  Celebration  of  the  Communion ; 
and  all  roodlofis,  wooden  crosses,  pictures  of 
false  and  feigned  mirnclen,  and  oil  other  relics 
of  supersiitiun  destroyed  and  demolished;  the 
walls  of  the  Churches  to  be  n6w^  wliiied,  and 
sentenoes  of  Holy  Scripture  to  he  written  upon 
tliem  in  great  letters,  and  a  bason  to  be  in  i ha 
Church  wherein  baptism  is  to  be  administered. 

There  was  the  like  made  in  1  of  kingjumety 
and  8  Jacobi«  1603,  Canon  .85,  That  the  Wjn«> 
do  MS  of  tlie  Church  be  well  glazed,  the  pave- 
ments eveu  and  decently  kept :  the  like  car» 
to  be  had  for  the  Church-walki  and  Church- 
yards, that  they  be  shut  in  \vitli  pales,  walls, 
and  rails,  as  bath  been  accustomed.  And  tha 
officers  are  to  see  that  the  peace  be  well  kept, 
and  tbat  tbe  Book  of  Honiilies  be  in  the  church, 
which  speaketh  against  idolatry  and  supersti* 
lion,  &c. 

Mr.  Herbert.  The  matter  before  your  lord- 
ships  in  judgment,  is  tlie  removal  of  some  few 
parcels  of  glass  out  of  a  Church- Window.  Now^ 
upon  things  thus  opened,  whether  this  be  a 
crime  punishable  in  this  court,  we  humbly  leave 
to  your  hardships  to  judge.  But  if  it  shall  ba 
conceived  to  be  an  ornament  to  the  Church, 
and  so  a  fault  in  any  to  remove  it  without  tha 
bishop's  leave ;  we  say  it  is  true,  we  did  it,  but 
not  upon  our  o^n  private  head,  the  V^estry 
agreed  upon  it. 

And  ivhereas  it  hath  been  objected,  an4 
charged,  that  the  Defendant  did  this  to  eiw . 
croach  upon  the  Churcli-Govemmeut,  we  hopa 
it  doth  not  so  now  appear  to  your  lordships; 
hut  that  he  is  a  good  cousunt  observer  of  tlia 
Church  of  England.  And  for  Uie  taking  doiyo 
of  this  glass,,  we  have  shewed  wliat  we  did  sitn* 
ply,  and  not  so  much  what  our  oh  n  opinion, 
was^  but  as  it  was  conceived  idolatrous  by 
others. — If  this  be  a  fault,  it  is  then  becanst 
it  teemeth  to  derogate  fnnu  tbe  honour  and 
authority  of  the  Church  and  done  in  opposir 
tion  to  the  bishops  jurisdiction  ;  or  else  it  aris* 
eth  out  of  our  Answer,  in  that  we  justify  tha 
doing  thereof,  aa  in  our  lay- fee.  But  we  have 
shewed  he  did  not  this  to  make  a  power  in  ih« 
vestry  against  tlie  p^ver  of  Uie  bi>hop ;  no, 
tliis  was- an  act  of  duty  to  the  bishop,  and  pu« 
uisliable  by  him  if  it  wcxe  not  well  done :  hi 


485]  STATE  TRIAl^^  SCHAtusL  \6SQ.^Pneeedm^ ogaiM Hairy Skerjkld,  [580 


we  do  no  d  vide  the  power  from  the  bishop, 
bus  (he  q  «»u.»n  is  upon  die  evercise  of  this 
po  e/ ,  w«ie  ht  r  the  vestry- men,  wlien  tbey  have 
df#i»e  well,  are  to  be  repreiiended ;  or  wbetiy)- 
ever  tin  v  dv  any  thing  iibimt  the  church,  nht- 
tbcr  they  mttet  still  go  to  the  bishtp  for  leave? 
But  though  tlii«»  be  not  an  offence  in  the 
nature  of  it,  y^t  it  it  saiti,  that  to  us  it  is  an 
oftcnce,  because  of  our  Justification  ;  «%hit  h  is 
not  only  dejacto  that  it  is  done,  tut  that  it  is 
rightly  done  by  the  vestry  as  their  act  iu  their 
iHy-fee,  which  is  exempt  from  the  bishop's  lU- 
risdiction.  •* 

To  this  we  answer,  That  this  was  only  the 
opinion  of  the  Defendant,  it  was  not  the  issue ; 
but  hit  disposition  is  notto  siand  out  in  a  thing, 
whch  ailerwaiifs  appeareth  unto  him  to  he 
otherwise;  he  did  oouceive  it  was  a  lay-feel 
and  was  their  impropriation :  and  though  he 
said  It  was  exempt  fmm  the  power  of  supreme 
authority,  the  archbishop  or  the  king's  majesty 
yet  be  did  it  as  the  act  of  the  Church-Wardens! 
which  is  subject  to  the  bisliop. 

For  the  act  itself,  the  uking  away  of  some 
litile  quantity  of  glass,  we  have  sbewtni 
you  the  us«ue  of  the  vestry,  what  they  have 
clone  in  otlier  cases;  and  if  every  altmtion 
HI  a  church  should  be  prosecuted  as  a  crime  in 
this  court,  1  suppose  the  court  would  be  o%e^ 
much  filled  with  prose cutoiis  of  fhis  nature 
1  bus  much  fur  the  Matter  of  the  fact;  then 
for  the  Manner  of  doing  it,  it  is  pretended, 
that  It  was  done  against  the  bi-lujp's  Inhibition. 
1  he  Defendant  hath  denied  this  point  upon 
^us  oath,  and  sheweth  probability  to  the  con- 
trary  :  my  lord  bishop  hud  long  and  often  con- 
ferences with  him,  but  never  spake  to  him  of 
tins  thing. 

Next,  for  that  circumstance,  that  by  this  ex- 
ample of  his  breaking  the  Window,  some  others 
have  done  the  hke ;  but  in  the  Books  we  find 
onljjr  that  somebody  did   break  the  windows 
agam  after  this,   but  who  it  was,  is  not  set 
down.     Iwo  or  three  tiroes  a  year  for  glass 
windows  to  be  broken  by  accident  is  a  common 
thinj{.     We  find  also  that  after  this  a  pitcb- 
fork  was  found  hanging  in  the  Window ;  me 
say  that  this  was  discovered  onJv  upon  Proof 
and  was  not  in  the  Pleading :  hut  the  men  that 
exainmed  this,  said  that  it  was  a  roadman  in- 
deed  that  came  that  way,  and  threw  his  pitch- 
fork  there,  and  this  might  have  been  proved 
And  shortly  after  many  more  glass  windows 
were  broken,  but  where  or  in  Mhat  Church  it 
doth  not  appear  as  I  conceive.     And  whereas 
It  hath  been   said   by  a  silly  maid    that  slie 
thought  Mr.Sherfield  wjis  mad;  and  it  hath 
been  said,  he  went  about  like  a  madman  :  Wc 
say,  that  if  his  faitlful  care  and  induUry  in  that 
aty  for  the  good    thereof,  if  his  advice  in  aH 
the  kingdom  so  well  knowTi  be  respected,  he  is 
not  to  be  accounted  a  madman :  he  did  not 
coiii€  in  a  mad  and  braving  manner,  but  se* 
creily,  and  ihs  is  proved  by  the  mother  and 
daughter;  we  say  the  more  privately  it  whs 
done,  the  less  oflFensive  it  was :  which  wc'  sub- 
mit to  your  lordships,  and  the  whole  Cause  to- 


gether with  it.  The  Charge  against  tbe  De* 
fondant  is,  that  he  did  dishonour  to  the  Cbureh : 
bift  we  say  that  tlie  act  was  to  do  honour  to 
God. 

Bukop  9f  London,  Was  not  this  dooe  con- 
trary to  the  bishop's  Inhibition?  Let  ne  ask 
this  question  of  tbe  Defondant's  coonsel.  Why 
did  Mr.  8herfield  promise  to  satisfy  tlie  Bishop? 
Did  he  gi%e  thissatisfiiction  before  he  did  the 
f;ict?  I'liis  I  must  otols  declare  to  your  brd- 
ships,  that  my  lord  bishop  of  Sarum  luuh  writ- 
ten to  ine,  and  by  bis  letters  it  appearetli  woS* 
liciently  how  this*  mat  ttr  was  carried  and  what 
passed  about  it  t  If  it  please  my  Lord  Keeper, 
It  may  be  read.  (But  this  being  out  of  course, 
and  a  thing  to  which  the  Defendant  could  nmke 
no  Answer,  vias  not  approved  of.)  There  hath 
been  no  foult  in  the  bishop  of  Samm ;  but  the 
business  on  the  pro;«cutor  s  part  bath  been  at 
ill  folloMed  as  ever  1  saw :  And  on  the  other 
side,  by  tlie  Defendant's  counsel,  as  well  de- 
fended ;  so  much  I  must  say  fur  them. 

Sir  Richard  Sktitott,  This  offence  is  deariy 
against  the  bishop's  authority ;  and  tbe  greater 
by  his  Defence  set  forth  in  his  Answer;  and  by 
what  the  Defendant  hath  shewed,  it  appeareth 
hedMl  this  by  his  own  authority.  The  Order 
or  Agreement  of.  the  Vestry  is  no  mure  but 
this:  You  may,  if  you  please,  do  sucli «  thine: 
Mr.  Sheri!^ld  may,  if  be  please,  take  down  the 
Glass  Window;  that  is  to  be  understood  at 
his  peril,  they  would  not  suud  to  it.  This, 
especially  in  a  man  of  his  example,  is  not  to  be 
passed  over  in  these  times.  I  undertake  then 
are  some  spirits  now,  that  if  they  had  been  alive 
in  Solomon*s  time,  would  have  gOne  nigh  to 
have  done  violence  to  the  Clterubims ;  God 
knoweth  what  would  have  become  of  them ! 

Mr.  Heme,  As  to  my  lord  of  Londtin's  ob- 
jection, that  it  seeroeth  it  was  done  after  the  In* 
hibition,  Mr.  Sberfield,  upon  hit  oath,  denieth 
that  he  had  notice  of  it.  Mr.  Chancellor  him- 
» self  saith,  he  had  not  notice  till  after  the  foot: 
He  vras  often  with  the  bishop,  and  he  never 
used  any  words  about  it  to  him. 

Bishop  of  Londom,  He  undertook  to  satisfy 
the  bishop  (and  the  bishop,  you  are  to  know,  is 
not  bound  to  give  notice  to  every  man  of  his 
public  act;)  but  your  Proofs  are,  that  tbe  vestiy 
have  done  these  and  tliese  things,  without  the 
bishop;  they  prove  matter  of  fact,  but  what 
was  done  heretofore,  maketh  not  much  for  an 
evil  custom. 

AUornev  General  (AVilliam  Noy).  We  will 
not  talk  of  the  authority  of  the  Vestry  agaidst 
the  Bishop's  authority,  they  were  at  first  made 
and  suffeied  through  negligence  of  the  prelates 
themselves.  The  vestrr  consisu  o/  the  minister 
and  curate,  and  some  fay-men,  I.  do  not  say 
lay-elders ;  they  here  agree  for  the  taking  of 
tt.is  Window  down,  hot  the  question  lieth  not 
upon  their  power,  it  lieth  upon  the  fact  itself, 
confessed  by  the  Defendant  himself:  and,  I 
say,  if  he  had  not  oonfoned  and  proved  mora 
against  himself  than  tbe  relator  himself  hath 
done,  he  might  (I  think)  have  gone  withont  the 
censure  of  this  conn,   it  is  proved  bj  thft 
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Defendanc'B  Witneties;  and  that  he  did  it»  is 
oonfessed;  bat  he  aliedgetb  in  his  excuse,  that 
for  20  years  be  observed  this  window,  and  be 
took  offenre  at  it;  he  sat  in  a  seat  in  the 
church,  and  he  could  not  choose  but  Kaze  on 
it;  he  could  not  rest  with  a  good' conscience, 
but  the  Window  must  be  taken  down  :  But  in 
ail  these  120  years  he  never  complained  to  the 
Ordinary ;  but  after  ^  years  he  proposeth  it 
to  the  vestry ;  tliere  were  present  the  church- 
wardens, the  restry-men,  and  Mr.  I'hatcher 
the  minister;  some  were  so  wise  as  to  question 
whether  the  bishop's  consent  were  not  to  be 
had  onto  it:  To  this  the  Defendant  saith,  he 
will  satisfy  the  bisliop,  but  never  offered  to 
do  it:  Afterwanis  it  is  agreed  Mr.  Sher* 
field  may  take  it  down,  provided  he  make  it  op 
again  with  new  plain  glass.  The  bishop,  hear* 
ing  of  this,  seodeih  for  one  of  the  church* 
wardens,  and  makes  a  pubUck  act  to  prphihii 
the  taking  of  the  Window  down,  and  suspends 
the  power  of  the  vestry,  if  they  had  any :  of 
this  the  bishop  is  not  bound  to  give  notice : 
The  Defendant  must  do  it  nftfrward»  at  his* 
peril,  and  he  told  others  that  the  chancellor  op> 
poted  it. 

For  the  Manner  of  it,  when  he  cometh  from 
London,  he  went  in  secret  manner,  it  was  be- 
tween four  and  five  of  the  clock,  when  at  that 
time  of  the  year  it  was  l>etween  day  and  night, 

Sowing  to  darkness:  And  he  went  by  himself. 
\  took  no  glacier  with  him,  nor  any  other  to 
witness  his  act,  no  not  so  much  as  any  one  of 
tlie  yes(fy«-men,  upon  whose  authori'y  he  said 
he  did  it ;  and  thus  in  private  aq^  secret  man* 
ner  he  committed  this  exploit.  It  is  said  by 
the  Witnesses  on  his  parr,  that  some  did,  by 
occasion  of  it,  commit  Idolatry,  but  Mr.  Sher* 
field  knew  not  of  it,  ffor  any  ttiiiig  that  appear- 
etb;  besides,  be  did  not  follow  the  Vestry's 
order  in  doing  it,  for  he  broke  it  down,  he  did 
DOC  take  it  down :  he  taketh  offence  at  the  painted 
errors,  but  he  hath  broken  it,  and  never  mend- 
ed it  again:  Bathe  breaknh  that  part  only 
which  offended  him,  the  head  and  the  feet,:  if 
this  had  been  done  in  the  executinn  of  k  puU 
lick  act,  he  would  sorely  have  had  some  wit- 
nesses of  it;  but  he  had  none,  he  bolted  him- 
self into  the  church,  that  none  might  see  him, 
he  wa»  not  wilhng  ro  be  seen  ;  so  it  was  clan- 
destinely done:  If  it  had  teen  done  by  him 
upon  the  order,  he  would  have^consulted  with 
the  glazier;  wherefore  certainly  he  executed 
his  own  humour,  and  not  tlie  vestry's  order. 

It  hath  been  farther  said,  to  excuse  the  De- 
fendant, that  he  may  and  must  do  it ;  but  of 
how  dangerous  consequence  this  *  may  and 
*  must  be,'  is,  I' shall  endeavour  briefly  to  shew 
unto  your  lordships.  He  takes  notice,  first, 
that  the  churc*h  is  a  lav-fee,  and  being  in  ibc 
parishioners,  and  himse'f  a  parishioner,  that  he 
may  therefore  do  it :  but  from  this  they  have 
already  started,  and  they  may  and  most  do  it ; 
for  they  well  know  it  is  a  parochial  church,  and 
endowed  wiih  a  vicarage,  which  if  thev  should 
have  denied,  we  have  the  record  itself  ready 
hereto  court  tp  prove  it.— dot  yet  they  say, 


there  hath  been  a  veslry  even  from  the  first 
foundation :  and  they  have  done,  and  used  ta 
do  diven  such  tilings ;  they  have  made  seats, 
polled  down  seats,  removed  the  place  for  read* 
mg  the  service  out  of  the  choir  into  the  body 
of  the  church,  taken  down  walls  of  the  church, 
and  the  like,  without  the  bishop's  leave  or  li* 
cense,  and  therefore  may  take  down  this  Win- 
dow. 

My  lords,  there  is  a  great  deal  of  difference 
between  repairing  and  reforming :  ReformaUon 
ought  to  oe  made  always  by  the  supreme 
power,  not  by  private  men :  but  when  private 
persons,  or  a  vestry,  will  take  opoji  them  refor- 
mat  ion,  I  make  bold  to  sav,  it  is  the  highway 
to  pull  all  out  of  order  with  their  reformation. 
Sometiiing  was  said,  as  if  the* reason  why  the 
Window  slMHild  be  taken  down,  was»  because 
the  paintine^darkened  the  church:  But  if  this 
bad  been  all,  I  should  not  have  spoken  much 
against  it.  But  it  was  done  for  reformation, 
hts  consciem^  could  not  bear  it.  If  it  should 
be  lawful  for  private  men  to  do  thus  mu^h, 
what  will  ihev  dn  next } 

Nay,  sume  hold  our  church  is  idolatrous 
and  unclean,  because  Common  Prayers  are 
said  in  tliem,  and  Masses  have  heretoiore  been 
said  in  them;  and  therefitr^  these  reformers 
would  at  the  next  bout  taKe  away  our  churches 
also ;  this  ibust  be  next^  As  to  the  kneeling 
down  to  J  he  windows  by  some;  it  may  be 
some  will  do  so  to  a  Saint,  or  one  of  the  Pro* 
phets  of  the  Old  Testament,  when  they  sec  their 

fictures  in  a  church  or  chapel,  (as  in  Lincoln's- 
nn  Chapel)  which  if  they  do,  then  Mr.  Sher-> 
field  most  pull  such  "windo%%s  down,  or  some* 
body  else  to  wliose  conscience  it  is  a  trouble# 
Aeain,  because  it  is  a  Cause  of  IdoUtrv  in 
others,  therefore  must  Mr.  Sherfield  pull  it 
down  ;  but  it  is  such  idolatry  as  must  be  con* 
cealed  from  the  ordinary.  Suppose  another  , 
man  come,  and  say  it  is  no  cause  of  idolatry, 
and  thereibro  it  shall  stand  still :  Thus  thej 
differ  first,  and  then  they  fight  for  it ;  next 
they  have  partakers  on  lx>ih  sides,  and  so  an 
insurrection  may  'come  of  it,  which  has  many 
times  taken  its  beginnings  from  less  occasions 
than  this :  And  though,  God  be  thanked,  in 
this  case  it  was  not  so,  yet  it  might  have  been, 
and  may  be  so,  if  such  tbingsJthould  be  allow- 
ed, in  other  instances  of  like  nature  hereafter. 
But  he  majr  and  must  do  it,  because  of  the  late 
qoeen'S'Injonctions  and  Articles,  &c. 

The  Injunctions  and  Articles  are  but  to  au- 
thorise the  Ordinary  to  enquire  of  such  things, 
fit  to  be  reformed  in  churches  by  the  church- 
wardens, and  other  officers :  and  they  are  to 
present  it  to  them,  and  so  they  are  to  be  re» 
formed  by  the  power  of  the  Ordinary  in  etery 
diocese  and  Jurisdiction :  And  the  meaning 
was,  that  all  relics  of  idolatry  and  superstition 
should  be  taken  away ;  but  every  memorial,  or 
story  of  a  saint  and  prophet,  is  not  a  relic  of 
idolatry  or  superstition.  Any  monuorfent  of 
superstition,  or  of  feigned  or  fiilse  miraclef, 
may  be  taken  down ;  but  monomenu,  or  pic- 
tares  fi>r  memorials  of  saiifls  or  prophets,  are 
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not  idolatrous  or  superstitious.  If  they  tboald 
be  so,  because  some  men  conceive  them  so, 
and  then  they  may  pull  them  down  of  their 
own  beads,  why  then,  many  might,  and  I  doubt 
not  bat  some  fiery  spirits  woold,  take*  upon 
them  the  boldness,  to  pull  down  all  cathedral 
churches,  because  they  are  made  in  form  of  a 
cross,  which  ^ome  of  the  precise  6ort  cannot 
abide :  And  so,  because  churches  stand  for  the 
.mo^  part  east  and  weft,  tliey  would  poll 
them  down,  because,  forsooth,  they  hold  it 
superstition.  But  reformation  is,  smd  always 
hath  been  a  work  of  pobltc  aothortty,  aod 
some  men  haye  been  punished  in  this  court, 
heretofore,  for  offending  is  this  kind. 

In  the  t|tteen's  time,  many  went  abroad,  of 
their  own  beads,  to  break  down  crosses,  images, 
and  pictures  of  all  sorts,  in  the  44th  £iiz.  At 
Banbury  they  pulled  down  the  cross  there. 
And  in  the  19th  of  king  James  some  were 
V  brought  here  in  this  couri,  ore  ienus,  and  sen- 
tenced for  the  like.  And  by  the  Sentence  you 
aball  see  what  name  is  given  to  those  men,  who 
pulled  down  crosses ;  I  shall  read  but  these 
two  records^  and  say  no  more. 

The  Records  were  read  by  Mr.  Uolert  Page, 
the  Reeorder*s  Attorney. 

'  By  the  Queen,  a  t^roclamation  against  poU- 

*  ing  down  of  Images  and  Pictures :    Whereas 

*  muny  violent  persons  have  of  Ute  of  their 

*  own  authority  gone  about  to  deface  the  WvUs 
'  and  Glass  Windows  of  Churches,  aod  in  their 

*  violence  have  pulled  down  Tombs  and  Monu- 

*  ments  of  noblemen,  and  gentlemen  deceased, 

*  to  their  dishonour,  and  to  the  breach  of  our 

*  peace  :    Therefore  a  strict  commandment  ii 

*  given  that  all  men  forbear  to  break  the  Pic* 
'  tures  set  upon  tombs  or  graves,  and  not  to 

*  break  the  pictures  or  portraittires  of  the  Yio- 
'  blemen,  or.  others  in  churches,  cboroh-walls, 

*  windows,  &c.   nor   any  images  whatsoever, 

*  without  the  advice  of  the  ordinary,  or  the 

*  advice  of  the  quern's  majesty,  or  her  council, 

*  &c.    Given  44th  Eliz.' 

The  other  Record  is  this : 

*  In  Camera  SteNata  ann^  regni  Jac.  duode- 
'  cimo.  Whereas  William  Dale,  John  fiden, 
'  Hugh  Jones  and  Richard  Jackson,  and  other 

*  reflectory  Poritans  and  Brownists,  did  deface 

*  divers  Crosses  in  high-ways,  \n  the  night* 
'  time :  For  this  the  Judgment  of  this  Court  is 
'  upon  their  confession  in  open  conit,  that  the 

*  said  William  Dale,  John  Eden,  Hugh  Jones 
i  and  Richard  Jackson,  shall  be  bound  to  the 
'  good  behaviour,  and  acknowledge  their  of- 
'  fence  at  the  assises,  and  every  one  of  them 

*  pay  100  marks  fine  to  the  king's  use.' 

Vour  lordships  see  now  that  the  defendant 
might  not  do  it  a^he  did,  nor  was  he  bound  to 
>   do  it' at  alt ;  we  therefore  leave  it  now  to  your 
lordships  to  censure.    ' 

The  SsiiTERCE. 
Chancelhr  cfthe  ErcfkCffuer  (Lord  Cottin^- 
ton).    ThisCansei  may  it  please  your  lorn- 


■hips,  b  of  gnat  wciglit,  and  well  deserves  the 
consideratioo  of  this  Court ;  it  is  brought  by 
his  ooiijestT's  Attorney  General  agaiiist'  thu  De* 
fiendaat,  Henry  Sberfield,  and  so^ipe  others; 
hut  the  rest  are  not  proceeded  against.  His 
ofieoce,  as  it  hath'  been  proved  by  witnesses, 
and  confessed  by  himself,  is  the  wilful  breaking 
of  a  Glass  Window  in  a  chmch  in  Salisbury, 
which  window  anciently  stood  there;  and  this 
he  endeavoors  to  justify.  That  these,  and  such 
like,  are  the  acts  of  Puritans  tod  Brownists,  it 
appeareth  upon  record.  His  Answer,  I  con* 
oeive,  to  be  against  him,  though  he  now  quits 
that  pait  of  bu  justification,  and  it  shewcth  his 
spirit.  It  is  said  he  is  a  wise  man,  and  an  old 
man,  learned  in  the  laws,  and  that  grey  hairs 
are  upon  him  ;  but  it  had  been  a  better  argu- 
ment of  extenuation  to  have  said  he  was  a  weak 
man,  a  poor  man,  or  a  mad  man.  He  took 
stnndal,  and  it  was  an  offence  to  his  con- 
science ;  but  this  was  a  tender  and  scandal-re* 
ceiviog  conscience;  he  must  have  the  window 
removed.  . 

This,  and  such  like  matters  may  go  very  Ar, 
and  great  mischiefs  may  arise  by  it,  as  there 
have  of  late  years  both  here  in  this  kingdom 
and  in  France.  He  did  not  only  do  this,  but 
he  boasted  of  it  when  he  had  done,  as  if  he  had 
reformed  Superstition  :  one  Day's  Work,  in  the 
representing*tfae  Creation,  is  set  before  another; 
and  the  Picture  of  the  little  old  man  in  blue, 
must  be  the  picture  of  God  the  Father.  But 
this  is  as  lipht  as  to  affirm,  that  Idolatry  may  be 
committed  to  any  thing,  which  for  ornament 
the  painter  hiith  made.  But  for  the  making  of 
pews  in  the  chunrh',  pulpits,  &c.  this  is  but  re- 
paration, from  this  they  come  to  reformation » 
8ix  of  tbc  vestry,  at  least,  conceive  they  have 
power  to  pull  down  this  Window,  they  agree 
it  shall  be  taken  down,  and  Mr.  Sherfield  may 
do  it  if  he  please,  &c.  This  was  in  Jan.  1#S9> 
5  Car. ;  but  it  was  not  done  till  Oct.  following, 
and  then  it  is  not  taken  down,  but  brokeTi 
down.  I  verily  believe,  though  it  appears  not 
in  proof,  and  therefore  as  a  non  liquet  I  pass  it 
by,  that  he  knew  of  the  bishop's  Inhibition. 
But,  say  thfry,  why  then  should  not  the  bishop 
speak  to  him  of  it  r  He  saith  it  is  a  lay«^e ;  and 
said,  that  before  the  fact  Mr.  Chancellor  op* 
posed  him.  The  violent  manner  of  his  doing 
It,  is  both  proved  and  confessed.  It  is  said  he 
is  a  justice  of  peace,  I  hope  your  loidsfaips  will 
take  order  he  .  be  justice  no  longer.  It  is 
proved  he  received  the  Communion  kneeling ; 
why  did  they  not  prove  likewise  that  Mr.  Sher- 
field was  baptized)  Who  doubts  that  Mr.  Sher<r 
field  was  baptnEed  ?  There  was  a  strict  inquisi- 
tion to  prove  the  fact;  it  was  well  done  so  to 
enquire,  you  see  the  ill  example  of  it,  others 
followed  it.  They  say  it  was  a  madman  who 
did  it :  this  was  not  proved  :  but  it  vras  more 
like  he  was  mad  himself;  it  was  indeed  the 
act  of  a  madnran,  and  fit  for  none  but  madmen 
to  imitate. 

For  his  Answer,  I  take  it  to  be  full  of  singu* 
larity  and  pride  f  and  notwithstanding  any  thing 
contained  thereto,  or  in  the  Proof,  I  hold  tfaift 
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his  action  a  great  offence,  an  ofience  of  great 
scandal  and  presumption  as  to  him  that  khOws 
the  law.  If  lie  or*  others  had  been  minded, 
upon  good  advice,  or  in  ^od  way  to  have  pr^ 
sen  ted  this  or  the  like  thnig  fit  to  be  reformed, 
to  ihe  proper  ordinary,  or  to  ihe  \l\ii%s  ma- 
jesty, being  the  supreme  head,  be  and  they 
should  have  done  ndl,  aiid  have  had  a  great 
many  tlianks  for  &o  doing:  buttltough  it  were 
fit  to  be  removed,  it  was  not  in  his  or  the  ves- 
try's puweModo  it.  I  take  it,  it  differs  not 
from  that  case  adjudged  here  in  this  court  the 
last  day,  when  a  great  many  poor  men,  who 
had  a  Right  to  Common,  but  in  claiming  it 
made  a  riot,  were  justly  punislied.  ^  here, 
thoogh  this  Window  were  scandalous,  yet  a 
private  man,  aor  many  private  men  cnnnot 
take  it  down  :  for  what,  as  Mr.  Attorney  said, 
if  one  half  the  town  would  have  it  stand,  and 
,  the  other  half  would  have  it  down,  what  must 
follow  but  insurrection  ?  So  that  here  is  in  tliis 
a  great  deal  of  disobedience,  and  that  done  in 
the  singularity  of  his  spirit  in  contempt  of  the 
Church;  he  tmrh  thereby  touched  upon  the 
regal  power,  and  encroached  upon  the  hierar- 
chy of  the  bishops,  who  have  their  authority  < 
from  the  king.     I  come  now  to  my  Sentence ; 

*  1  will  have  him  to  be  no  more  Recorder  of 
'  diis  cit)-.  That  he  be  bound  to  the  good  be- 
'  haviour.  That  he  make  a  public  acknowlcdg- 
'  ment  of  his  foult  in  that  Church  whtre  his 

*  fact  was  done,  and  in  the  Cathedral  Church, 
'  and  that  he  may  pay  l,000i.  fine  to  the  king's 

*  mi^esty.' 

Lord  Chief  Justice  of  the  Conmion  Pleas 
,  (sir  Robert  Ueaih).  In  this  cause,  brought  by 
Information  by  myself,  tthen  I  was  hismi^esty's 
Attorney-General,  against  Mr.  Sherfield  and 
'others,  the  relator  hath  only  proceeded  against 
this  one  Defendant.  Upon  all  that  hath  been 
said  on  both  sides,  these  things  come  to  my 
considerntioo,  the  fiict,  and  the  circumstances 
of  aggravation :  for  the  first  of  these,  I  shall 
agree  it  to  be  an  oifonce ;  but  I  shall  not  agree 
in  the  manner  of  punislmient,  set  ^  by  my  lord 
that  spake  last.  I  dare  not  give  encourage- 
ment for  any  private  man  to  do  any  public 
thing  in  church  or  commonwealth  \>f  his  own 
authority,  it  is  a  very  pernicious  and  dangerous 
thing ;  but  yet  I  shall  not  sentence  him  for 
some  things,  which  in  the  first  place  I  shall 
make  mention  of. 

1.  That  he  should  do  it  by  Confederacv  and 
Conspiracy  with  others*  and  that  riotously :  it 
is  true,  it  is  thus  charged  in'  the  Bill ;  but  this 
is  not  proved,  nor  any  other,  than  Mr.  Sherfield 
himself  prosecuted.  I  must  confess,  I  was  in- 
formed that  the  Cause  was  much  fooler  than  it 
is,  and  many  others  were  suspected  to  have  an 
hand  in  it;  and  this  was  rtie  reason  of  the 
Charge  in  ^  Information. 

9.  It  may  be  he  t(K>k  ju«t  scandal  at  this  st»- 
pttfftitiiius  Window ;  and  had  he  only  moved  it 
at  the  vestry,  this  alone  had  not  been  so  great 
m  fiiolt,  if  he  had  dene  according  as  the  Vestry 
•rdtred. 

S.  That  ht  did  it  ooMtraxy  to  the  command 


and  direction  of  the  bishop;  but  this  I  dare  not 
say  18  io  fully  proved,  as  •&  it  to  ground  my 
Sentence,  though  I  verUy  think,  as  to  my  own 
private  satisfaction,  he  could  not  but  know  of 
the  bishop's  Inbibitian.  However,  seeing  it  i» 
not  j>rovcd,  (tliough  if  it  had  been  carefol^  fol- 
lowed, I  doubt  not  but  it  might  have  been  made 
appear  sufficiently ;  for  the  bishop  of  Salisbury 
himself,  and  nnny  others,  might  have  been 
esiamioed  in  it)  I  pass  it  over  as  a  thing  not 
mauiftst. 

4.  That  this  was  done  out  of  the  spirit  of 
contradiction,  and  in  opposition  of  the  Church' 
Government :  I  condenui  his  rashness  and  heat 
of  spirit  in  doing  it  without  the  bishop;  but  I 
canuot  perceive  that  it  was  dune  to  oppose  the 
bishop,  or  ecclesiastical  govemmei»t.  Jf  this 
had  been  proved,  or  did  appear  in  his  actions, 
I  should  have  accounted  it  Uie  greatest  matter 
against  him ;  as  for  his  inward  thoughts,  I  dare 
judge  no  man's  conscience. 

5.  That  he  did  (lus  in  a  profane  manner,  and 
that  it  was  a  breach  of  piety  towards  God.  I 
must  confess  I  think  not  so,  b^  rather  that  the 
offence  was  fit  to  be  removed ;  he  was  oieved, 
and  his  conscience  offended  at  it;  and  I  verily 
tliink,  if  the  bishop  had  been  told  of  it  in  a  de* 
cent  manner,  he  would  liave  refisrmcd  it. 

6.  That  it  was  done  riotously ;  but  it  is  dear 
there  was  no  riot  in  the  manner  of  doing  this 
thing :  and  so  I  hold  this  no  aggravating  cir« 
cuaistance,  he  did  but  satisfy  his  ill-grounded 
conscience. 

7.  That  when  he  Imd  thus  done,  he  boasted 
of  it ;  this  appeareth  not,  no  man  seeth  this 
proved :  nay,  in  his  answer,  opened  by  his 
coansel  on  his  oath,  he  saith  he  accoonteth  it 
a  great  cross  to  him,  and  is  very  sorry  for  it. 

As  to  his  place  and  authority,  bis  wisdom 
and  gravity,  and  his  profession,  these  excuse 
him  not,  but  rather  ii^crease  his  fault.  As  t» 
the  colourable  pretences  by  him  used  in  acting 
this  business,  I  do  not  take  these,  or  his  secret 
going  about  it,  to  aggravate  his  foplt;  I  think 
Vestries  have  too  great  power,  and  often  tak« 
upon  them  to  do  things  beyond  their  power; 
and  yet  I  know  nothing  to  the  contrary  but  the 
reverend  bishops  may  abridge  that  power  when 
they  will.  As  to  this  action  of  his,  I  find  that 
be  did  it  not  '  contra  vohintatem  episcopi,  sed 
'  prater;'  tlmt  he  was  the  first  mover  of  the 
matter  to  the  Vestry :  this  is  not  a  fault  in  him, 
I  think,  but  well  done  of  him ;  and  yet  when 
the  vestry  had  done  tliis,  and  the  Defendant 
executed  their  order  or  agreement,  I  do  not 
see,  but  the  bisliop,  if  they  had  done  ill,  might 
have  punished  them.  Give  me  leave,  I  be- 
seech your  lordships,  to  speak  thus  much :  a 
jud^e  must  not  speak  his  o%vn  imeeinations, 
but  according  to  Proof;  lie  is  bound  ever  to 
give  SentencesectiiMittmpVx^/a,  m>tprababil*a. 
That  he  undertook  to  satisiV  tlie  bishop,  this  I 
tbiok  is  proved  by  one  single  Witness ;  but  yet 
this  acrioa  of  the  Defendant,  I  conceive  to  be 
an  error  in  the  Defendant.  The  Vestry  (he 
should  have  known)  are  bat  private  men,  and 
have  no  jurisdiction  to  refor|B|  whatsoever  they 
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pictured  there  in  the  form  of  an  old  man  in  bliM 
and'red.  I  have  no  reason  to  think  Mr.  Shef- 
field took  this  to  be  made  for  God  the  Father: 


faaTC  done  in  matters  of  repair  heretofore.  But 
if  this,  or  such  like  things  should  be  permitted 
in  tlte  Church-gu%eriiment,  to  be  done  upon 
private  authority,  why  should  not  tlie  like  men 
do  the  like  in  the  commonwealth?  and  ih^n 
we  should  be  at  an  evil  pa&s.  We  read  in4be 
Book  of  the  Judges  oi  Israel,  when  there  was 
no  king  in  Israel,  priviite  men  did  what  was 
good  in  their  Oiin  eyes,  and  many  erroneous 
things  and  siauf;hters  fell  out  (hereupon. 

There  was  cause,  I  am  satisfied,  that  this 
•Window  should  be  rem  >ved.  It  was  made  for 
*  the  Picture  of  0*^  the  Father,  and  so  it  was 
generally  conceived  to  be :  but  though  it  was 
idolatiouSy  and  iheir  bowing  to  the  same  was 
conceived  to  be  idolatry,  they  should  therefore 
have  told  the  bishop  oi  it ;  which  seeing  neither 
Mr.  Sheffield  nor  the  Vebtry  did  du,  ne  is  not 
•  in  tliis  to  be  excused.  I  shall  therefore  agree 
to  sentence  him  for  this  fault ;  but  I  shall  fot' 
bear  to  put  him  from  liis  place  of  Recorder  in 
the  said  City  :  it  ia  not  an  olfence  in  him  as 
Recorder,  nor  as  Justice  of  Peace.  I  hold 
every  dkan  that  is  sentenced  shciuld,  as  near  as 
tnay  be,  be  sentenced  fo  modo  quo  offendit,  and 
therefore  1  think  not  fit  that  he  be  put  from 
either  of  liis  places,  fi)r  else  we  should  fpr  this 
one  ofifcnce  censure  him  as  worthy  to  be  cut  of) 
from  his  places,  and  so  good  for  nothing,  ^nd 
I  shall  forbear  to  bind  him  to  the  good  be  ha- 
viour,  for  he  is  a  gentleman  of  reputation  in  the 
country  where  be  dwelleth;  and  I  bave  olw 
served,  that  a  gentleman  is  not  bound  to  the 
good  behaviour,  but  for  very  foul  and  enurmous 
offences.  But  I  wouhi  have  him  to  make  ac- 
knowledgment of  his  Fault  unto  mv  lord  bi&hip 
of  Salisbury,  and  before  such  a^  he  shall  caii 
uoto  him :  and  I  would  have  biui  give  somt 
satisfaction,  and  tliis  in  the  very  kind  that  he 
bath  offended,  at  the  discretion  of  the  Bishop. 
For  the 'Fine  of  1,000/.  set  by  my  lord,  that 
•pake  last  before  me,  Thohl  it  co  be  too  much 
for  an  error,  being  there  appeareth  no  cou- 
temnt :  I  shall  therefore  titiuk,  and  so  set  500 
marks  to  be  enough. 

lard  Chief  Juttice  of  the  KingV Bench  (Sir 
Thomas  Richardson).  My  lords,  Mr.  Attorney 
General  is  plaint! If  against  Henry  Sherfield,  e*>q. 
We  are  not  to  take  notice  of  atiy  more  Defen- 
dants, l^caose  they  are  not  proceeded  agninst ; 
for  this  cause,  my  lord»,  I  h«ild  it  comes  fitly 
and  properly  before  your  lordships  here.  This 
is  rightly  crimen  tieUionatum.  Theie  be  many 
covers  in  it;  for  it  is  of  mixed  cognizance,  and 
therefore  fit  for  this  court,  which  I  evtr  held  to 
be  the  greatest  court,  except  the  parliament. 

In  delivering  of  my  mind,  I  shall  crave:  par- 
don; if  I  speak  any  thing  which  shall  be  mis- 
taken. For  the  fact,  (as  it  appeureih  unto  me 
ufion  the  Proof*)  it  was  the  breaking  of  a  cer- 
tain Window  of  painted  glass,  not  one  of  the 
greatest  in  the  church:  it  was  a  privat*^  VVindow, 
and  it  was  privately  done  by  him  witli  iiis  black 
•caff.  His  motive  to  do  it  wa«  this,  There  ^ds 
offence  in  this  Window,  and  he  conceived  that 
it  was  idolatry,  or  the  cause  of  idolatry.  The 
affence  was,  ibat  God  the  Father  sliould  be 


for  he  never  was  nor  never  can  be  pictui^. 
Who  knowethhim  so  well?  Moses  himself  saw 
hut  his  back  parts.  But  give  me  lea\e,  my 
lord5,  as  for  Idolatry.  Tlus  worshipping  of 
idols  is  the  greatest  sin  of  all  others ;  it  Is  a 
spiritual  idolatry ;  it  is  to  give  God's  honour 
unto  creatures:  For  the  Homilies  of  the 
Church,  I  think  they  are  very  excellent  things 
(and  so  they  are  withont  douhc ;)  and  there  is 
an  excellent  Homily  against  Idolatry :  so  tliat 
Mr.  Sherfield,  and  others,  taking  offence  at  the 
pictures  in  this  Window,  (although  I  see  nut 
why  it  should  be  taken  f6r  God  the  Father) 
they  might,  to  avoid  occasions  of  e%'il  desire, 
endeavour  to  remove  tlie  same.  But  tlien  I 
hold  he  should  have  gone  to  the  proper  judge 
that  hnth  power.  And  here  I  find  fault  wirii 
him,  th:tt  in  the  20  years  of  his  continued 
offence  theieat,  he  would  never  resort  to  the 
bishop  to  complain  thereof*  This  was  certainly 
'  Bcandtdum  acceptum,  et  non  datum.'  11a 
shotild  have  gone  to  the  bishop;  but  for  his 
colour  to  do  the  same,  by  the  order  of  ilie 
vestry,  I  think  it  a  mere  colour.  Two  with- 
stood this  motion,  eight  or  six  consented  to  the 
taking  of  it  dowu.  I  marvel  any  qaestion  at 
all  wus  made  of  it;  for  I  know  Mr.  Sherfield  is 
as  Mcll  beloved  of  the  citizens  as  an/ man  can 
be;  nnd,  I  presume,  he  might  command  ah 
order  in  the  vestry :  but,  I  say,  the  vestry  hath 
notling  to  do  to  reform,  it  wholly  belongeth  to 
tlie  bisi-.op.  And  the  p«mer  of  the  church-war- 
(len>,  by  the  Canons  and  Constitutions,  is  but 
to  inquire  a. id  j/rcsent;  but  the  bishop,  the  su- 
preme ordinary  in  his  diocese,  and  the  arch- 
deacon, wrio  IS  '  magnus  nculus  epi&copi,'  are 
the  proper  agents  in  a  work  of  reformation ; 
what  mi<)chiefs  would  else  ensue?  There  was  a 
special  commission  in  Henry  8*stime.  I  know 
who  were  commissioners,  and  have  seen  the 
comiiiisMon  :  They  did  strange  things ;  but  I 
have  seen  again  as  strange  stories  of  things  be- 
fallen those  houses. 

In  3  Edw.  6,  cap.  10.  it  was  enacted, That  Re- 
f  inoation  iu  the  churches  should  be  made  by 
Archbishops  and  their  Commissaries.  This 
was  repealed  by  queen  Mary,  but  set  on  iooX 
agan  1  Jnc.  and  these  times  mnsl  follow  the 
wisdom  of  an  act  of  parliament.  Again,  of 
what  darigeMus  consequence  is  this  act  of  Mr. 
Slier  field's.^  It  these  men  should  be  permitted 
to  be  reformers,  they  would  reform  Sfmie  things 
that  need  no  refonuation.  I  have  seen,  in  some 
churches  in  my  circuit,  bome  Storic  s  of  the  New 
Tesi^mrnt,  some  in  window-)  «.ome  in  net-dle- 
work,  ami  woien-wurk;  G>id  firbtd  these 
should  be  taken  awny. 

The  manner  of  his  doins;  of  it  1  like  not.  He 
did  uiit  take  it  down,  >iuc  t  reak  ir  down'in  the 
head  and  feet,  wh'ch  otieiided  huii :  Thi«  should 
have  I  teen  the  art  of  publn.  authority  ^  he  pre- 
ounifth  to  do  it  in  the  <  hurch,  a  sacied  place, 
and  ever  |  nvUeged  :  *'hcTe!ore  it  m  as  an  of- 
feitce  to  use  ai>y  viokuoe  in  it,  though  but  to 
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the  windowsy  nad  therefore  ta  be  punisbed.  1 1  little;  I  sbaU  therefore  go  between  both,  aiid 
tiiiuk  churches  too  liule  regarded ;  I  hold  it  set  500i.  and  imprbunroent  accoiding  to  tlie 
Tery  iU  that  he  did  it  bo  io  private.  Me  might  course  of  the  court, 
rather  have  taken  a  glazier  with  him.  Yet  I 
bold  clearly,  be  doth  not  disaffect  the  govem- 
ineot.  To  aiy  knowledge,  he  bath  done  good 
in  that  city  since  I  went  that  circuit;  so  that 
there  is  neither  beggar  nor  drunkard  to  be  seen 
there.  For  ecclesiastical  govei-nment,  he  is 
outwardly  conformable :  I  have  bce«i  long  ac- 
(|uaiiited  with  him;  he  sitteth  by  roe  some- 
times at  church  ;  be  bringeth  a  Bible  to  Church 
with  him  (I  have  seen  it)  with  tlie  Apocrypha 
and  Common-Prayer  Book  in  it,  not  ot  the 
new  cut. 

That  be  should  do  it  against  my  lord  bishop's 
mecial  direction  to  the  contrary,  1  do  not 
tbiok  so.  There  is  hut  one  that  proves  his  un- 
dertaking to  satisfy  the  bishop.  And  for  the 
Inhibition,  he  had  no  notice  of  it,  for  aught  is 
proved ;  nay,  he  expressly  detiieth  it  upon  his 
oath,  wherefore  I  do  not  believe  lie  had  notice. 

Ta  speak  somewhat  of  the  Offence  that 
sticketh  upon  him,  the  breaking  of  the  Window ; 
I  assure  myself,  if  Mr.  Sbcrfield  had  gone  and 
acquainted  ihe  bishop  with  this  order,  when  it 
was  made,  this  causae  had  l>een  prevented ;  but 
done  as  it  was,  it  was  disorderly  done,  and 
witliout  warrant.  This  tlierefore  is  an  offence 
done  by  tlie  Defendant ;  and  it  is  an  offence, 
in  arrogating  to  himself  power  and  authority 
Bot  belonging  to  him,  and  his  seal  and  good  in- 
tention shall  not  eacnse  him :  Zeal  must  not 
transport  a  man  out  of  his  calling,  nor  beyond 
bis  bounds ;  if  it  doth,  it  ceaseth  to  be  zeal,  it 
is  riishness  and  boldness,  it  is  (my  lords)  pre- 
sumption. 1  proceed  to  my  Sentence,  wherein 
I  mu»t  crave  liberty  (and  in  all  things  whenever 
I  speak  in  this  place),  to  use  my  o\«n  con- 
science; and  I  shall  ever  hold  this  rule,  to 
judge  and  inflict  punishment,  *  secundum  quan- 
'  tiltitem  delicti ' 

For  this  Defe<  dant,  I  think  him  transported 
vrith  a  little  indiscreet  zeal ;  and  he  would  not 
seek  remedy  for  his  grievance  of  his  ordinary, 
chat  he  might  have  had  leave  ta  do  this  deed, 
but  rather  do  it  of  his  own  head,  and  this  by 
colour  of  the  vesify*s  order,  nothing  to  tlie  pur- 
4)ose.  And  this,  my  lords,  is  rather  an  error, 
in  not  doing  what  he  ought  t<i  have  done,  than 
any  great  offence  in  doing  what  he  ought  not. 

My  lords,  this  I  rememher  always,  Sint  every 
pauishmcnt  here  must  he  *■  ad  rcrormaiionem, 
'  Don  ad  ruinam :'  therefore  I  shall  not  agree  to 
4iiscbar«!e  him  of  his  Recordership,  nor  of  his 
place  of  Justice  of  Peace  in  that  city.  For  bind- 
ing Ir.m  to  the  good  behaviour,  I  humbly  crave 
pardon  to  dissent  from  that;  he  is  a  grave 
bencher,  and  a  learned  man,  and  a  gentleman 
well  governed  hitherto,  howsi>ever  his  indi^^reet 
teal  transported  hi  m  into  this  -error.  This  is  the 
first  offence  that  ever  you  heard  of  him.  I  shall 
agree  for  iiis  Suhmission  and  Coafessiou  of  his 
fault  to  my  lord  bishop  of  Salisbury^  to  be  made 
before  bis  lord>ihip,  and  such  as  he  shall  cull 
unto  him  :  But,  my  lords,  for  his  Fine  to  the 
i^iog,  1,Q00/.  is  too  much,  and  500  marks  is  too 
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Secretary  Windehcnht.  I  agree  in  Sentence 
with  Mr.  Chancellor  of  the  Exchequer,  1,000/. 
Fiiie^  Acknowledgment  in  both  Churches ;  to 
be  put  out  of  his  pl%ce,  and  imprisoned. 

Secretary  Cooke,  His  majesty's  AttOfiiey 
General  Plaintiff,  and  Mr.  Sherfield,  an  antient 
gentleman,  b  Defendant.  In  my  Sentence  I 
shall  endeavour  to  keep  a  good  rule,  which  is 
this,  not  to  make  faults  where  they  are  not,  nor 
to  make  them  greater  than  in  themselves  they 
are.  The  Information  hath  charged  seven  se- 
veral crimes  upon  the  Defendant ;  but  of  all 
these,  nothing  but  one,  touching  the  defacing  of 
such  ornaments,  sticketh  upon  him:  Butis  rhis 
so  much  ?  This  picture  was  made  for  the  picture 
of  God  the  Fatter.  So  I  thought  also,  I  confess, 
whosoever  was  mistaken  :  for  Images,  in 
Churches,  there  hath  been  heretofore  much 
trouble  about  them.  The  first  trouhle  that  I 
have  read  of,  was  in  or  about  the  second  Nicene 
council ;  and  we  read,  that  imagery,  or  ima^ 
worship,  grew  up  after  it  bad  dily  crept  in,  in 
this  manner. 

First  they  were  made  for  Stories,  to  teach 
that  to  the  eye  which  tiie  word  doth  to  the  e:ir. 
Then  they  began  to  gain  some  shew  of  re^'erence 
at  their  approach  unto  tfaem ;  but  not  to  the 
images,  the  reverence  was  done  to  God.  After- 
wards they  came,  ns  wC'read,j(out  of  the  win- 
dows and  walls)  into  the  church,  and  at  last 
upon  the  altars,  and  then  to  be  worshipped  and 
offered  unto.  Howbcit,  this  wrs  but  a  relative 
worship,  as  they  would  excuse  it ;  nay,  as  St. 
Gregory  de  Valentia  saith,  they  did  in  liis  tim^ 
give  CO- worship  to  the  Images  with  God :  But 
our  Church  doth  not  allow  any  adoration  to  be 
given  to  any  image  or  picture  whatsoever,  nor 
the  inin^e  of  Odd  the  Fat  her  to  be  in  the  church. 

I'his  IS  the  matter  of  his  Accusation :  So  tfiat 
as  unto  the  mntcer,  the  takmg  away  of  such  a 
picture  is  no  olTence ;  hut  in  toe  manner  of  d(v 
in^  it,  is  the  j^eatuess  of  the  ofien'ce.  Reform- 
ation iu  a  prwate  man,  is  deformation,  it  is  not 
to  Itc  permitted :  I  shall  ever  be  as  read^  to 
punish  such  as  any.  But  that  he  did  this  of 
his  owfi  head,  without  leave  of  the  church- 
«iardens,  and  against  tlie  hisltop's  Inhibition,  it 
doth  not  afipear  to  me  as  it  staudeth  before  us. 
I  conceive  he  bad  some  opinion  tliat  the  Vesti^ 
or  1ms  own  authority,  might  allow  him  in  chat 
which  he  did,  and  warrant  him  in  it ;  but  k\» 
should  then  have  done  it  according  to  the  au- 
thoriiv.  X  think  he  d  :d  this  out  of  a  littl«*  mose 
zeal  than  he  thought  to  hein  others;  and  I  Hnd 
that  be  did  it  witliout  acquainting  the  bishop 
rberewithc  but  ic  is  fully  pro\ed  that  he  is  con- 
formable, and  therefore  it  doth  dot  appear  to 
be  in  opposition  of  the  reverend  biatiops.     - 

I  incline  to  my  lord  the  Judge's  opinion  iliet 
spoke  hist,  that  it  was  doue  out  of  zeal ;  and  lie 
him*velf  answertth,  it  was  done  out  of  under- 
ness  of  conscience :  yet  I  say,  that  private  men 
are  not  to  make  batteries  against  gwas  windows 
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in  Cimrches  at  their  picasore^  upon  pretence  of 
reformAtion.  Notwith^tuuding,  1  conceive  the 
danger  of  example  to  encourage  others  to  break 
down  such  windows,  will  noc  be  so  great,  as  the 
occasion  of  iriupipb  to  ill-ailJuctcd  persotis  yrould 
be,  if  this  court  should  too  sever(;ly  punish  an 
error  in  pulling  that  down  whjcli  the  church  dis- 
olloweth.  Therefore  an  Acltnoaledgment  to 
tbe  bishop  of  Salisbury,  in  the  presence  of  such 
others  as  he  stiall  appoint,  that  he  hath  not  done 
well  in  not  asking  his  leave,  wouW  do  well ; 
and  I  hold  it  (it  it  shotdd  so  be :  And  that  he 
be  admonished  to  conform  himself  to  the  go- 
vernment ;  but  I  acquit  him  (for  my  part)  of 
his  Fine,  and  all  other  punishment. 

Sir  Thomas  Jarmin.  Tlie  cause  before  jour 
lord$hip^  is  upon  Mr.  Attorney  General's  In- 
formation againsi  this  gentleman,  Mr.  Sheffield ; 
and  it  is  for  doing  of  a  thing,  which,  if  it  had 
been  done  with  answerable  circunjstauces,  bad 
been  no  fault  in  bim,  <  sed  bonum  est  ex  inlegris 
*  causis.'  So  that  the  not  doing  of  this  thing 
in  a  right  manner,  maketii  it  an  evil ;.  but  not 
fio  great. an  evil,  in  my  opinion,  as  by  our  sen- 
^nce  to  ruin  him.  But  it  is  a  great  error  for 
men  to  be  zealous  in  their  private  spirits,  and 
to  put  themselves  forw:ird  upon  public  actions 
belonging  to  the  supreme  government.  I  hold 
that  the  prac^cul  solecism,  by  overt  actions,  is 
the grejiiest  opposition  against  auihority .  These 
are  to  be  vigilantly  met  withal ;  but  for  this 
gentleman,  some  things  here  spoken  make  me 
pity  his  case :  bei»i4es  his  doing  tl>e  fact  in  such 
manner  as  he  confes^eth,  there  is  not  any  one 
thing  else  brought  home  upon  him  by  two  wit- 
nesses.. To  speak  toy  Sentence  shortly ;  As  I 
4hall  not  say  any  thing  to  encourage  those  hot- 
spirited  men,  so  I  sbail  still  bear  and  remember 
tiiat  excellent  and  just  saying,  mentioned  by  one 
of  my  lords  the  Judges,  that  we  are  to  judge  se- 
cundam  probata^  not  probabilia ;  and  therefore 
Jl  agree  with  the  ^same  lord  in  all  the  Sentence. 

Sir  Henry 'Vane,  As  to  the  cause,  before 
this  court,  at  this  time,  it  is  (my  lords)  a  crime 
in  the  Defendant ;  none  diflfereth  from  this,  that 
-be  hnth  done  that  which  befitteth  not  his  wis- 
dom and  eiperience.  I  have  learned  long 
since,  that  ignorance  doth  not  excuse  an  oifence, 
either  in  church  or  commonwealth:  and  I  huld 
that  this  oft'ence  of  conscience  is  not  to  excuse 
him ;  for  he  went  not  to  the  bishop  to  complain 
•of  it,  all  these  SO  years  that  he  )vas  troubled  at 
it.  I  lieard  some  commend  his  manner  of  do- 
ing it.  I  am  not  of  that  mind,  he  could  not  but 
know,  that  if  he  bad  an  order  he  must  pursue 
it.  I  mobt  confess,  I  do  admire,  thttt  he 
'(being  a  lawyer)  should  be  ignornnt  of  tlie 
Proclamation  to  the  contrary :  but  he  is  a 
learned  man,  a  Recorder,  a  Bencher,  and  a 
Parliament  man  ;  I  have  known  him  give 
grave  and  wise  counsel  in  that  place :  all 
these  atsgnivace  his  offence,  and  make  it  wilful- 
ness in  bim.  But  for  bis  conformity,  and  yet 
doini:  a  thing  contrary  to  hif>  priifession  of  con- 
ibnnity,  I  ground  uiv  sentence  tlte  heavier  upon 
bim.  Hft  sMi  P«y  (I  ^hialt  tit)  IfiOQl,  be  shall 


make  ttokaowledgmen  t  of  lusOffraoe  io  the  g»- 
tbedral  Gbopcfa  of  Sanim  before  the  Bisbop, 
Prebendaries,  and  Canons,  bot  not  be  put  ou^ 
of  his  Reoordenbip. 

Sir  TUmnat  Edmonds,  I  agree  with  ray  lord 
Ileath  for  500  marks  iiftfl^  acVnowledgmcnt  her 
fiire  the  bishop  of  Sarmp  only,  and  such  ^s  )m 
shall  please  to  call  unto  bim. 

Bishop  of  Lmdmi.  If  there  be  'defensio 
*  facti/  or  '  confessio  focii,'  or  else  two  Wit- 
nesses, I  tliink  any  one  of  these  three  will  Jb* 
a  sufficient  proof  to  convict  a  man  of  aa 
offence; 'and  1  have  ohseryed  Atre  are  all 
these  together,  in  this  cause  against  Mr. 
Sherfield.  He  oonlesscth  that  he  broke  the 
Windows,  and  setteth  forth  bis  jostiBoation  in 
his  Answer  to  Mr.  Attorneys  Information  : 
and  this  was  done  by  him  with  bis  pike-staK, 
as  is  testified  by  two*  witnesses,  such  aai  ibey 
were ;  yet  they  were  eye-witnesses,  which  it 
the  strongest  testimony,  i  am  persuaded,  a» 
I  am  a  prit-ate  man,  that  at  least  he  beani  of 
the  bishop's  Inhibition ;  I  do  not  say,  bur 
ignorant ia fat ti  may  escuse  a  man  in  such  a 
(^se,  at  least  o  tmUOj  thongh  not  a  iolo  per- 
chance ;  but  i^norantia  juris  never  duth  ex- 
cuse :  yet,  because  it  is  not  directly  proveil 
that  he'  had  notice  of  the  act  of  Inhibition, 
made  by  my  lord  -bishop,  I  shall  forbear  to  give 
my  Sentence  touching  this  particulate  the  ra- 
ther because  be  hath  cleared  himself  of  ic  by 
his  oath  ;  and  yet  I  have  met  with  as  strange 
an  equivocation  in  some  of  late  as  almost  bath 
been  heard  of,  I  ha\e  not  read  tbe  like;  but 
seeing  there  is  not  plain  proof,  I  must  not 
judge  him  other  than  an  honest  man. 

Mr.  Herbert  hath  defended  this  as  well  as 
ever  any  did  a  cause  to  my  knowledge.  As  for 
Vestries,  which  were  made  and  suffered  first 
by  negligence  doubtless,  vet  being  of  coiUinu- 
ance,  we  cannot  so  easily  restrain  the  power 
which  they  use.  I  have  had  e^iperience  of 
what  1  speak  herein,  in  a  parish  church  within 
my  diocese,  St.  Lawrence  by  name,  there  is  a 
Vestry :  it  fill  out  once  that  they  could  not 
agree  upon  some  election,  I  interposed  as 
Ordinary ;  I  had  no  sooner  done  this  but  I 
was  inhibited  by  the  archbishop  of  Canterbury; 
afterwards,  by  his  grace's  means,  it  was  re- 
ferred to  me  to  end,  which  I  endeavoured ; 
but  then  a  Prohibition  at  the  common  law  was 
sent  me ;  so  that  it  is  not  an  easy  matter  to 
restrain  a  custom. 

But  it  is  not  in  the^power  of  a  Vestry  to 
remove  or  displace  any  ihmg  in  the  Church 
that  is  doubtful ;  and  thougU  they  made  an 
Order,  in  this  case,  for  (he  taking  down  of  the 
Window,  yet  it  was  Mr.  Slterfield's  fault  to  go 
so  disorderly  to  work  ;  his  violent  and  riotous 
breaking  into  the  cliurdi,  and  upon  a  conse- 
crated tiling,  is  criminal  in  him. 

Whereas  divers  things  tourhini;  his  confor- 
mity have  been  proved,  1  am  confident  upon 
good  informamm,  had  the  cause  been  fo^owed 
as  well  as  defended,  (but  it  was  ill  foUoweci  b^ 
sbeoi   that  prosecuted,*  tatd   unaortby  their 
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plifcesr^  many  more  ttunp  migUt  hare  been 
proved  against  him ;  and  that  ic  would  baveap- 
pearedi  Ue  had  doae  mora  hsinu  underhand  ui 
WB  place,  than  gobd  otherwise.  But  for  his 
trouble  of  conscience,  tvltich  should  impel  to 
this  action ;  it  troubled  not  much,  for  lie  kept 
14  in,  and  nourished  it  until  it  gr«w,  as  you  stie, 
tea  great  head,  so  that  at  last  it  hath  brought 
bini  hither,  even  to  the  sentence  of  this  court. 

M,Y  coBscieace  being  laid  at  stake,  I  am  not 
of  opinion,  that  Images  and  Pictures  were  not 
in  the  Church  until  the  time  of  Gregory  the 
Great :  nor  am  I  of  opinion  that  the  first  trou- 
ble about  them  was  at  the  second  council  of 
Micen  fit.  Gregory,  who  was  600  years  after 
Christ,  in  his  9th  book  and  9th  epistle,  writ- 
ten to ,  saith  of  Images,  *  vestustas  ad- 

*  missit,  &c.'  But  200  yeara  before  this,  we 
find  that  Gregory,  surnamed  the  *  Divine,* 
otherwise  cailMl  *  Gregory  Nazianzen,'  when 
the  Emperor  laid  siege  to  the  city  of  which  he 
waa  bisltop,  in  his  Oriuion  to  tlie  said  Einpe- 
ror,  to  move  him  to  pi(y,  saith,  That  the  citi- 
sens,  aboie  all  their  losses,  spoiling  of  the 
city  walls,  ruining  of  their  houses  and  temples, 
took  to  heart  the  pulling  down  their  statues; 
'  £t  hoc  acerbum,'  saitn  he.  Kiiy  we  find 
them  in  the  church  300  years  after  Christ, 
they  were  upon  the  chalice,  and  that  is  ever 
upon  the  altar.  ; 

III  Tei^uliian's  time  (who  was  one  of  the  an- 
cieotest  Fathers)  there  was  painted  upon  the 
Chalice  the  picture  of  the  Shepherd  bringing 
home  the  lost  sheep  upon  his  shoulders ;  and 
this  «^as  objected  against  Tertullian  himself, 
who  in  his  latter  time  fell  iuto  the  opinion  and 
error  of  the  Montanists,  who  are  against  second 
Marriage  and  Repentance  afler  Baptism,  af- 
firming that  no  Repentance  is  left  to  him  that 
sinneth  after  Baptism;  against  which  error,  the 
church  used  this  symbol  of  the  shepherd  bring- 
ing home  the  lost  sheep. 

Agpiin,  in  the  time  of  that  ancient  Father 
IrendBua,  who  is  held  to  be  the  Scholar  of  St. 
John,  they  had  the  Picture  of  Jesus  Christ ; 
and  they  had  it  from  the  Goosticks,  wlio  had 
adorations  with  it,  and  sacrifices :  and  there- 
fore the  holy  father  condemned  that  picture, 
because,  foith  he,  the  GnOsticks  did  that  to 
this  Picture  which  tbe  Heathens  did  to  their 
Idol  Gods.  But  it  hath  been  a  distasteful  thing 
to  remove  Pictures  and  Images.  We  read, 
that  the  bishop  of  Cyrene  broke  tlie  Pictures 
in  the  Churches,  which  his  people  took  so  ill, 
that  they  rose  against  him,  md  were  hardly  ap- 
^«ied. 

.  And  of  late  times  we  liave  had  experience  of 
iikemischiefa  in  France  and  the  Low-Countries 
About  thae  laatter.  And  we  know  what  rebel- 
tiaos  were  raised  in  the  be^nning  of  ilie  Re- 
fenaation  hefe  in  this  kingdom  and  in  Ger- 
many :  whe»  Carolostadius  and  his  company 
went  about  to  pull  down,  and  deface  the  Images 
ii^  the  church^  what  a  stir  was  there?  If  Lu- 
ther himself  had  not  come  back,  and  appeased 
j^  Multitude  by  his  timely  advice,  that  the 
work  of  Refbrraatioo  was  to  be  left  to  the  su- 


preme matiistrates,  (which  was  well  doae  of  him, 
and  a  thing  wherein  he  shewed  his  wisdom) 
much  more  mibchief  would  have  ensued.  I  do 
not  say  these  things  to  any  such  purp<ises,  as 
that  Images  should  have  any  part  of  Divine 
adoration. 

When  these  were  brought  iuto  the  Cliurchcs, 
as  one  &ide  fell  to  vvur^hipping  them,  ip  the 
oti)er  iiiiie  fell  to  breaking  uud  defacing  thorn, 
which  bred  many  broils;  and  amongst  ike  rest, 
one  very  sharp  contention  by  reason  of  the 
prevailing  of  Worshippers  oi*  Images,  was. 
stiired  in  the  time  of  ConsUmtine  tiie  Great;, 
for  1  read  the  Empress  gave  lier  voice  ag^insV 
her  son  Constantino  to  put  him  off  fiom  tho 
empire,  because  of  his  defacing  of  ihe  Images, 
winch  they  had  in  their  Churches.  But  for 
that  gross  Council  of  Nice,  (pardt^n  me  this 
gross  term,  but  tliey  deserve  it  iu  my  opinion) 
they  decree  the  same  honour  was  to  be  done 
to  the  Image  as  to  the  Life,  whether  it  were 
the  picture  oftuan,  orof  God,  or  of  Christ. 
And  then  another  Decree  in  ttiat  Council  wasg 
that  a  man  must  rather  endure  penury  than  do 
violence  to  a  Picture :  and  their  absurd  dis- 
tinction of  Latria  and  Doulia,  &c.  Yet  this  I 
say,  there  is  a  great  deal  of  difieienre  beii^eeit 
an  Image  and  an  Idol.  But  then,  if  men  give 
worship  tu  thrra  tis  to  the  oitier,  it  is  unlawful. 

As  fur  the  Injunctions  in  the  queei/s  time; 
this, was  doue  by  public  authority,  and  done  in 
every  place  by  their  proper  Judge. 

And,  touching  tbe  matter  in  question,,  I  do 
not  think- it  lawful  to  make  tlie  Picture  of  God 
the  Father :  but  it  is  lawful  to  make  the  Pic- 
ture of  Christ,  and  Christ  is  calle4  the  express 
Image  of  his  Father.  I  do  not  mean  to  say 
that  the  Picture  of  Christ,  as  God,  the  Son,  may 
be  made ;  for  the  Deity  cannot  be  pourtrayed 
or  pictured,  though  the  Humanity  may.  I  do 
not  think  but  the  Representation  of  God  the 
Father  (as  in  the  Propliet  Daniel  be  is  called 
the  Antient  of  Days)  hath  been  allowed  (though 
erroneously)  to  be  made,  like  an  antient  old 
man  :  and  this  the  Lutheran  party  bold  too ; 
but  whether  it  be  idolatrous  or  superstitious  or 
no,  this  I  hold  not  to  be  tbe  question.  And  I 
shall  crave  liberty  not  to  declare  mine  opinion* 
at  this  time,  whether  it  ought  to  be  removed  : 
but  the  Defendant,  Mr.  Sherfield,  did  this  in 
contempt,  at  least  in  neglect  of  the  Churcb*a 
authority,  and  the  authority  of  llic  king's  ma- 
jesty; t«r  the  church  derive  their  anthoriiv 
from  the  king,  as  well  ,as  the  Civility.  I  shall 
therefore  sentence  him  for  breaking  this  Win- 
dow, whether  it  were  fit  or  no  to  be  in  tlie 
church;  if  it  had  been  white  glass,  it  would 
Iwve  been  the  same  thins;  to  me  ;  it  was  a  vio- 
lent and  raging  act,  and  it  is  u^w  a  business  of 
0'eat  weight  and  ill  consequence,  and  therefore 
nt  for  the  timely  censure  of  this  Court.  Aiull 
say  farther,  if  it  ha<l  been  tlie  Idol  of  Jupiter, 

*  "  But  he  shewed  his  opinion,  when  upon  bis 
promotion  to  the  See  of  Canterbury,  he  caused 
tlie  same  kind  of  Pictures  to  be  set  up  in  lus 
ChapeUat  Lambeth  and  Croydou."  9  ttush. 


551]  STATB  TRlAIiS.  » Charles  I.  l^n.-^-Proctedrngi ^akui Bmry  SherfM,   [S5S 


and  thxy  had  professed  Divine  Worship  to  4t, 
it  h(td  not  have  been  lawful  tor  Mr.  Sherfield, 
or  any  privote  man,  to  defoce  it ;  and  this  I 
shall  prove  and  maintain  by  .Scripture. 

Ttie  Idol  of  Jupiter  was  but  as  the  golden 
cnlf  which  Aaron  made,  beturo  wlisch  the  Pea- 
ale  of  Israel  committed  Id^ihitry ;  yet  ne  see 
judgment  was  executed  bv  the  supreme  inaips- 
trate,  by  command  Hrom  Ood,  and  tlie  tribe  of 
Levi  was  commanded  to  kill  the  Idolaters. 

Then  again,  there  was  a  Braaen  Serpent  ap- 
pointed to  beset  up  by  the  Lord  himself;  and 
afterwards  it  became  an  Idol,  and  the  people 
committed  idolatry  with  it ;  vet  none  of  all 
Israel  presumed  to  break  it  down,  bat  Hete- 
kiah  the  king  did  it  Also  the  Calves  of  Jero- 
boam, set  up  at  Dan  and  Bethel,  were  plain 
Idols,  yet  they  continued  a  lon«  time,  and 
were  not  pulled  down  until  Josiah  the  king  did 
it,  and  this  he  doth  by  his  supreme  pnwer ;  and 
the  king  did  this  by  tha  priests  of  (be  first  and 
second  order.  Both  these  appear  in  their 
Stories  in  the  4th  book  of  Kings,  the  18th  and 
93d  chapters. 

As  for  the  Second  Commandment,  *  Thon 
•halt  not  make  any  graven  Ima^e,'  or  Picture, 
to  thyself :  no,  take  heed,  worship  it  not  how- 
•oeveritbe;  if  thon  dost  make  an  Image,  yet 
thou  shalt  not  worship  it.  Bat  there  is  no 
command  or  eia^mple  ior  breakioc  of  Images 
(when  they  are  made)  without  public  authority. 
You  shall  see  this  plainly  in  that  Akar  set  np 
by  the  Reobenites  and  Gadites  at  Jordan,  this 
was  conceived  by  some  of  the  people  to  be  an 
idolatrous  thing,  at  least  an  intention  in  them 
to  set  up  another  manner  of  worship,  and  Jen- 
aalem  was  the  place  of  worship  only :  there  was 
an  embassage  sent  unto  them,  and  Phineas  and 
other  princes  were  employed  in  it ;  tliey  did  not 
presently  fall  upon  them  and  break  down  the 
Altar,  though  they  had  special  and  strict  com- 
mand to  overthrow  and  break  down  all  idola- 
trous and  heathen  Altars,  Groves,  places  of 
Idobtry  and  Images  ;  but  this  they  were  not 
to  do  presently,  they  were  to  tarry  until  the 
land  was  theirs,  in  their  own  power,  as  you  may 
•ee  in  the  7th  and  t^th  chapters  of  Deut. 
But  von  will  say  these  were  for  the  Jews,  but 
not  tor  us  in  the  times  of  the  Go«pe).  In  St. 
Au^tin^s  time  tha  people  eommitted  Idolatry 
with  their  Images,  and  many  there  were  that 
would  have  palled  down  the  Images  (the  causes 
of  thtt  Idolatry.)  St.  Augustin  advisetb,  No, 
first  preach  them  out  of  men's  hearts,  and  he 
called  upon  the  ministers  so  to  do  ;  but  you 
shall  not  pull  them  down  (saiih  he)  until  the 
Supreme  Power  doth  it,  or  power  were  ^iven 
them.  Thus,  if  it  were  Jupiter's  Picture,  Mr. 
Sherfield  or  any  others  are  not  to  pull  it  down 
until  power  be  given  them,  and  Gerardus  tbe 
Lutbrran  is  of  tbe  same  opinion. 

The  Homily  against  Idolatry  (so  mvdi  mag- 
nifycd)  plainly  shews  it  to  belon|  to  tbe  su- 
preme magistrate,  and  has  reference  to  such 
pictures  as  are  upon  Walls;  bot  Stories  upon 
Glass  Windows  were  not  here  meant.  And  as 
for  my  ioid^  bishop  of  SaHsbuty,  book  of  his 


worthy  Lectures*  at  Cambridge,  opon  the 
4th  chapter  of  the  Epistle  to  t&  Coloiaiana, 
upon  these  words,  <  Walk  wiaely  towards  them 
that  are  without,'  what  saitb  bef  Whv  the 
wry  same  that*  St.  Austin  did  before,  ckat  a 
private  man  hath  neitlier  aorelMmeav  bot  po' 
iet'AtHm  to  do  it ;  tbos  if  lie  had  read  a  little 
farther  lie  should  have  foond  direclioa  to  have 
walked  winely.  And  indeed,  those  that  are  oat 
of  the  Cliunch  must -be  dealt  wisely  withal. 
When  you  see  the»e  things,  yoa  cannot,  as  the 
Israelites  did  not,  deface  them,  for  tbey  belong 
only  to  tlie  supreme  |>awer.  And  you  shall 
see  St.  Paul's  practice  in  the  17tb  Chapt^  of 
the  Acts  of  the  Apostles ;  be  saw  they  bad  set 
up  an  Altar  to  the  unknown  God,  yet  be  went 
not  to  pull  it  down,  but  to  teach  tliem  that 
God  which  thejr  knew  not,  even  as  St.  Atwtin 
afterwards  advised. 

So  I  come  to  ibis  which  is  tbe  Work  of  the 
Day ;  thi«  is  a  violent,  riotous  and  propbane 
entering  into  the  Church  bv  biro,  to  breaa  thia 
Window  down  with  his  pike-statf :  and  as  the 
matter  standeth  proved  to  me,  itsecneth  tbero 
are  these  circumstances  of  Aggr*VA^on  of  bia 
fault. 

1.  The  first  circnmstance  of  aggmvation  is. 
That  when  he  went  about  the  taking  down  of 
tliis  window,  he  went  not  unto  the  bishop,  bat 
chose  another  way.  9.  He  was  80  years  of- 
fended at  it ;  and  in  all  this  time,  we  think 
some  good  spirit  might  have  suggested  anto 
him  better  advice,  if  ^  would  have  followed  it. 
9.  By  his  Office  and  authority,  his  fiialt  is  tha 
greater  and  more  scandalous.  4.  By  bis  a^e, 
being  grown  grey,  he  should  have  learned  wis* 
dom.  5.  That  when  he  went  to  do  this,  b» 
went  in  private,  which  some  have  said  to  be 
well  done,  hut  I  am  not  of  that  opinion :  true, 
if  it  had  been  a  work  of  necessity  in  him  ta 
take  it  down,  he  might  have  done  it,  but  then 
he  must  follow  his  order,  and  he  shoold  then 
have  taken  a  glazier  with  him  to  have  taken  it 
down,  and  not  brake  it  down  with  his  staff. 
6.  His  Offence  is  the  greater  by  his  office 
of  justice  of  peace;  certainly  herein  he  waa 
not  contercator  ffeis,  for  besides  the  force  and 
vinlen'^c,  there  mig^t  have  been  raoch  discotd 
and  biuod-shed  about  it,  as  was  well  obsetvetl 
by  Mr.  Attorney.  7.  Bjr  the  doing  of  this  aet 
contrary  to  his  Conformity,  there  have  been 
the  like  insolences  done  in  the  same  Chorch, 
for  which  I  think  there  is  a  cause  minst  sOmc 
of  them  depending  in  the  High  Comnuasiois 
Court ;  there  wos  the  Tomb  of  a  dead  bishop 
there,  his  bones  taken  up,  his  skall  made  a 
mazer  in  an  Apothecary's  shop,  (as  I  am  in- 
formed) his  dust  thrown  abont,  and  all  to  barf 
a  tanner^s  wife.  8.  In  regard  of  his  tendemen. 
of  Conscience,  which  he  alledged  for  hiinMir: 
my  reason  is,  for  that,  if  he  were  of  a  tender 
conscience  indeed ;  yet  in  this  thing  I  shall  sen- 
tence him,  for  not  going  to  the  bishop  to  reveal 
it  to  h«m;  if  it  were  but  a  shew  of  ten ' 


^  Davenant  on  tlie  Colossiaiis^  cap.  4,  & 
p.  S89.  -  ^  • 
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then  Burelj  there  was  the  more  wilfulness  in  his 
offence,  and  this  can  be  no  excuse.  9.  His 
fauU  b  aggravated  from  bis  Profession.  It  is 
»n  honourable  profibsision ;  and  as  it  is  a  great 
oflfieoce  in  a  dnrme  to  infringe  the  law  oi  the 
kinedom  wherein  he  is  born  and  bred  up,  so  is 
it  ano  R  great  offence,  if  those  of  the  profession 
of  the  law  vilify  the  poor  laws  of  the  Church. 
Thus  mudi  let  me  say  to  Mr.  Sheffield,  and 
such  of  his  profession  as  slight  the  ecclesiastical 
laws  and  persons,  that  there  was  a  time  when 
chttrchmen  were  as  great  in  this  kingdom  as 
you  are  now;  and  let  me  be  bold  to  probhesy> 
there  will  be  a  time  when  you  will  be  as  low  as 
the  Church  is  now,  if  you  go  on  thus  to  con- 
temn the  Church. 

To  proceed,  he  went  into  the  Church.  It 
plcaseo  God  to  give  him  a  fall  upon  the  place, 
and  if  it  had  not  been  God's  mercy  be  bad 
*  broken  bis  back  upon  the  edge  of  the  pew; 
vet  all  this  while  these  thinss  have  not  wrought 
him  to  any  Confession  that  he  hath  done  amiss ; 
nay  he  saith,  he  was .  nersecuted  for  God's 
Cause,  (as  I  am  informea)  but  I  think  he  pciv 
secoted  the  poor  Sexton  of  the  Church,  th^ 
put  him  in  prison,  and  lliere  kept  him,  and 
would  have  kept  htm,  if  my  Lord  Bishop  had 
not  sent  bail ;  and  if  it  had  not  been  for  the 
Inshop,  they  would  have  turned  him  out  of  his 
place.  And  then,  just  upon  the  fnct  com- 
mitted, oometh  a  new  Lecturer  to  town,  and 
he  pitcheth  upon  the  (est,  Psalm  cxix.  ver.  ISl. 
'  I  navv  executed  Judgment  and  Justice;  leave 
*  me  not  co  mine  Oppressors/  I  have  been  the 
wiUinger  to  render  this  account  at  this  time, 
because  some  are  ready  to  slander  us,  as  main- 
tainers  of  Popish  Superstition,  and  I  know  not 
what.  As  for  my  Sentence,  I  agree  with  my 
Lord  Cottington. 

Lord  Wentworth,  Tliis  js  an  offence,  my 
lords,  committed  by  a  roan,  of  learning  and 
judgment ;  the  persons  of  men  and  times  may 
aggravate  offences.  Men  now  in  these  days 
make  themselves  wiser  than  their  teachers; 
whereas  it  is  said,  he  did  this  out  of  conscience 
and  xeal,  and  with  an  intent  to  honour  God, 
he  is -out  of  his  element.  Uzsah  touched  the 
Ark  with  a  good  intention;  but  because  he  did 
this  without  warrant  he  was  secretly  punished ; 
it  is  not  for  a  Divine  to  meddle  with  '  Little- 
'  ton^  Tenures,'  nor  a  Joiwyer  with  divinity,  to 
fovem  matters  in  the  Church.  The  Vestry 
had  no  power  to  reform,  nor  authorise  Mr. 
Sherfield  to  do  this  thing :  and  I  hold  it  a  very 
great  boldness  in  him,  to  justify  his  fact  under 
these  pretences:  for  things  which  Vestries  un- 
dertake to  do  of  themselves,  if  it  be  well  done, 
it  is  well ;  if  it  be  not,  let  them  look  to  it.  But 
for  their  frequent  and  ordinary  transcending 
their  power,  it  is  high  time  that  the  bishops  be 
directed  by  the  kinds'  mijesty,  to  regulate  all 
•uch  thiagm  and  to  reduce  all  these  vestry-men 
into  order  and  obedience.  I  shall  not  forbear 
to  punish  an  ofience  of  this  dangerous  oonie- 
qoence  upon  that  ground  for  fear  of  giving  an 
^ocasion  of  triumph  to  some.    I  think  his  im- 


punity will  be  rather  an  encourag^ent,  to 
men  of  otner  minds,  to  set  their  bands,  to  tho 
tike,  of  which  there  is  great  danger.  I  shall 
not  therefore  in  my  Sentence  go  any  thi^g  less  ' 
than  any  of  my  lords  here  before  me  have 
done;  '  That  he  be  not  any  loifger  Recorder  of 

<  that  ciijp;  that  he  he  bound  to  the  good  be- 

<  baviour;'  I  see  no  reason  but  a  gentleman 
may  be  bound  to  the  good  behaviour :  for  his 
ptthiic  acknowledgment,  I  think  it  necessary  to 
be  made  in  both  Churches;  and  that  he  pay  ^ 
1,000/.  fine  to  his  majesty's  use. 

Sir  Robttt  NauntoUf  master  of  the  Court  of 
Wards  and  Liveries,  gave  not  bis  Sentence  be* 
cause  be  was  not  in  court  the  li|st  day^  at  tht 
beytinning  of  the  bearing. 

Lord  Nemlmrghy  chancellor  of  the  duchy  of 
Lancaster,  forbare  to  give  bis  Sentence  for  the 
same  reason. 

Viscoant  Falkland  agreed  in  his  Sentesoe 
with  my  lord  Cottiogton,  '  for  1,000/.  fine  unio 
*  the  kiug,  &c.' 

Viscount  WimhUlon  agreed  in  his  Sentence 
with  my  lord  Heath,  '  for  acknowledgment  of 

<  his  Fault  to  the  bishop,  and  such  as  ht  should 

<  think  fit  to  call  to  him ;  and  to  pay  a  fine  of 
'  500  marks  to  the  king's  majesty.' 

Earl  of  Holland.  Ue  was  not  present  at  the 
beginning  of  the  hearing  of  the  cause,  and 
therefore  did  forbear  to  give  his  Sentence. 

£ari  of  Devojuhire.  Ue  agreed  with  my 
lord  Cottington  for  1,000/.  &c. 

£ari  of  Donei,  I  conceive,  my  lords,  that 
the  prosecutor  of  this  cause  is  much  to  be 
blamed,  aud  did  the  court  legally  take  notice 
of  a  prosecutor,  where  the  king  is  a  party,  I 
should  give  my  vqte  to  foie  such  a  man :  he 
hath  here  made  a  great  noise  of  terrible  tliingiy 
(seven  in  number)  but  hath  not  endeavoured 
to  prove  many  of  them.  I  shall  speak  some- 
what of  the  matter  in  question  that  sticketh 
upon  him,  and  not  meddle  with  what  hath  not 
been  proved.  And  first  'is  to  be  considered 
what  was  done;  a  Window  in  a  Church  was 
broken,  because  of  the  Image  of  God  tlie  Fa- 
ther which  was  in  it,  in  those  places  of  the  head 
and  feet  of  tlie  Representation  of  the  Deity ; 
this,  if  it  had  been  dune  by  the  proper  Judge, 
had  been  well  done.  .  If  all  unlawfol  pictures 
and  Images  were  utterly  taken-  out  of  the 
churches,  I  think  it  were  a  good  work  ;  for  at 
the  best  thev  are  but  vanities  and  teachers  of 
lyes.  For  the  Antient  of  Days  in  Daniel  (I 
take  it)  this  doih  not  give  warrant  to  frame  a 
picture  of  God  like  an  old  man ;  but  it  sheweth 
the  eternity  of  God,  that  he  was  befiare  aU  times 
and  days,  and  it  cannot  be  taken  to  be  the  por- 
traiture oif any  other:  for  this  being  made  to  re- 
present the  dreation,  it  must  needs  be  intended 
for  the  picture  of  God  the  Father;  for  what 
man  did  help  God  about  the  Creation  ?  This 
therefore  is  unlawful,  no  man  ever  saw  God, 
nor  did  he  ever  appear  in  any  likeness  to  man. 
But  we  picture  Christ,  because  he  took  upon 
him  man's  nature,  and  was  man  as  well  as 
God;  and  the  Holy  Ghost  appeared  in  the  si* 
militttde  of  a  dove :  but  I  wisn  there  were  ne 
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image  of  tbe  Fatber,  neither  ir  the  Cborcby  nor 
outof  iheCburch. 

Secondly,  f  note  the  mind  wherewith  ii  was 
done,  and  it  was  out  of  a  little  too  much  seal, 
his  comcieiice  was  tender.  This,  if  it  had 
beea  guid«rf  well,  would  have  been  wonhj  of 
prais^.  I  do  not  ^peak  thi»  to  make  as  if  men 
may  take  upon  them  to  meddle  in  what  be- 
kmgetli  not  amo  them;  yet  there  iadifferonee 
between  a  fault  done  of  seal,  and  the  same 
Ibiag  dime  oui  of  malice. 

Next  let  OS  consider  tbe  authority  whereby 
he  did  it ;  and  herein  especially  Mr.  Sherfield 
had  no>  power  The  Vestry  had  no  power,  nei» 
^r'«ould  they  give  any  to  another ;  it  was 
therefore  an  error  in  tihn  to  coaceive,  that  be- 
cause they  used  to  meet  iLnd  do  things  for  re- 
pair and  ornament  in  the  church,  diat  therefore 
they  might  do  this,  being  a  piece  of  roforaui»> 
iioa;  I  say,  i«  was  his  error  to  ilo  il  without 
the  bisliop  of  llie  place.  I  would  not  be  mis- 
laken,  as  if  I  speak  or  did  any  thing  against  the 
«Mhority  oir  the  rtrcrend  prefates:  for  i  take,  it, 
svbensocrcr  that  authoritV  goedi  down  or  d»- 
cayeth,  tbe  monarchy  dieth  with  ir,  I  think  they 
mre  insepacabW  joined  together.  But  this  was 
an  opinion  of  bis,  that  it  was  their  lay-fee ;  and 
if  he  repeoCbiin  of  his  opinion,  recant  it,  and 
depart  from  his  justification,  (though  his  An*- 
swer  he  oiherwito)  I  shall  not  take  upon  me  to 
dsstpoy  a  OMa  for  sacb  an  ofienoe.  Then  in 
what  manner  did  be  it  f  Frivaftciy  and  without 
■oise;  and  this  1  hold  oo  bo  a  dimioudon  of 
his  fiiult,  for  socret  evils  are  not  so  bod  as  when 
thoy  ta»  openly  done;  the  same  evils  done  in 
chamber^  are  not  mf  bad  a»  if  they  were  done 
in  cfaensarkotkpIaoR^-And  it  eaauot  aggravate 
hit  iiudi,  that  nr  is  ooafonaaW^t  I  say,  in  my 
0|mitoa  ic  waa  vcr]^  nocesaanr  for  him  to  prove 
'  boBoelf  a  oonfoniikant ;  oad  beiafp  choiged  in 
lbs  iafosmation  to  be  otherwise,  minded,  he 
Sd  wsN  aod  \mt\y  to  clear  hiaaaetf  by  proof. 

I  rowe  to  my  Seiiteflce.  I  shall  not  sentence 
him  for  thceo  or  fduv  Bapists,  nor  shall  I  for- 
hoarlo  semeoeo'hinii  for  three  or  foor  Schisma- 
tidDB ;  tbe  roaooa  why  I  sihali  ant  sentence  ban, 
if  to  avoid  the  tnmulta  of  tlio  rude  ignncant 
.people  in  the  rauncrieo  where  thia  genitJemati 
dwellelh,  where  he  haih  boon  a  good  governor, 
ofriiotb  boon  toeiified,  and  io  well  koowb,  luid 
■oidoBbt  hath  punished  dranbenocsB  and  oiber 
dtsopdoA;  and  thenmch  persons  shall  rejoice 
and  Immiph  against  hins  and  say,  Thisryou 
hofo-for  yoar  seaere  QOtoramefit.  This  I  tbkak 
would  be  ow  gnod  rensaod  for  bsa  oaro  The 
1«asoa  whgp  I  shad  sentonco  hiin^  is  hocnnse  he 
haili  Oftod  in  hia  mawier  oi  doing  thia  Uiing,.  in 
going  oa  bis  own  hood  wicbMse  tlw-Clidinarf,  to 
m^motk  <if  thiaaature;  and  lha»  I  shall  hold  t» 
ho  an  offenoa  in  this  D^lbiahuil,  or  a  nuadf*- 
Maamsr,  hut  no4  a  dime.  I  woald  not  have 
hios'  to  Umc  hie  plopo  iheMforo^  nor  to  bo  beral 
to  Iho  irood  behMraouo;  I  wool  A  nntwitit^ao<l- 
iDft  have  him.  niahe  such  Aoknowlads^meas  to 
tho  biahop  4if  Saivm,  oad  ia  aoch  maanor  as 
beohalt  think  fiH;  hot  I  do«oC«oc  angF  f  ioo  i]q>- 
oolnih 


/     Earl  of  PembrtAe^  and  Mbolgidoiery^  Lord 
Chamberlain,  ho  gave  oo  Sentence  at  all. 

Earl  of  ^fnadr/.  Lord  ManbaL  I  find 
fault  with  thtf  gentleman  for  keeping  doK  hia 
Offence  oi  Conscience,  which  he  saith  he  had 
at  this  Window,  by  tbe  upace  of  80  years  to* 
gether:  He  should  in  ail  this  time  have  rovooled 
his  mind  to  the  bishop,  who  had  been  ahb  to 
direct  him  ;  hut  uf^on  the  matter,  he  Rocih  on 
his  own  acMhority  to  break  down  this  window. 
This  being  long  kept  in  his  heart,  breaketh  ooc 
to  deface  the  Image  oi  God  in  a  man.  Bo- 
aides,  he  leaveth  the  oidinary,  who  hath  power, 
and  goeth  to  tbe  Vestry,  who  hnth  ifono ;  oost 
in  his  liinatical  humour  he  proocedcih,  and 
hreakeih  the  order  of  the  Ve&try.  God  gavo 
him  a  warning ;  he  fell  npoa  tbe  scat,  and  hath 
bad  time  eooogh  to  thiok  of  it  bince,  and  in  ail 
this  time  he  never  ciMne  to  acknowledge  his  of** 
fence.  I  agree  tlierefofo  with  my  lord  Cofr* 
Cinetoo. 

£m1  of  Manckmtir,  Lacd  Privy  Seal.  In 
this  cause,  my  lords,  I  shall  pMpound  twa 
things  to  be  eooaiderod,  the  fact  itself^  and 
the  cireomfltance  of  it ;  For  the  fiict,  the  break- 
ing of  the  Window  because  of  idolatry.  If  thia 
had  been  in  a  man's  Ivy-fee,  then  he  had  been 
bonnd  to  have  pulled  it  down ;  but  being  in  n 
parochial  church,  it  i»  to  be  done  bv  the  Ordt- 
nary,  or  by  his  appointment.  This  therefore 
being  done  by  Mr.  Shet field*  upon  some  opinion 
that  he  had  in  the  power  of  the  Vestnr,  it  was 
an  error  to  him,  but  pordonabkk  Ii  doUi  not 
appear  that  tliis  was  done  conirary  to  the  In« 
hibitiott  of  the  bishop,  *  Non  nofum  est  jndici* 
'  quod  non  notuin  est  jodicinliter,*  ho  had  not 
therefore  notice  of  it :  For  m^  loid  of  London's 
a^iavaling  circumstances,  u  is^  true,  if  the 
tiling  were  done,  as  it  is  charged  in  the  Inforaub- 
tion,  tlien  those  would  he  all  an^nst  liim ;  but  we 
see  there  were  causes  it  shotold  be  taken  down ; 
it  is  proved  some  did  adore  it.  How  long  so* 
ever  pictures  and  images  have  been  in  the 
churcheo,  I  hold  it  a  very  oifoosive  thiiw  to 
make  soch  a  picture,  or  reprosenution  of  God* 
I  will  mention  but  one  author,  which  was  before 
all  them  who  were  named,  the  prophet  Isaiah^ 
'  What  likeness  or  simiUtudo  wdl  you  make  of 
*  me,  saith  the  Lord?'  Yes;  but  iilnhitry  lieo  in 
the  wonhipping  of  the  imag^.  Take  a  wise 
man's  counsel.  The  painted  picture  inticcth 
^theigoofont  to  idolatry.  I  profoss  it  woidd 
offend  ray  conscience  to  see  it,  I  am  of  sneh  o 
pure  €OBScicnce&> 

Eet  tlioM  ate  three  other  thin^i  for  which  I 
shall  ooMure  him.  1.  His  ptrtendiag  the  Or« 
do-  of  fho  Veslry.  ».  Xha«  bo  wmdd  negliscc 
authority^  which  is  nonr  nnto  Contempt.  S. 
\hm  passion  in  doi%  it  himself,  and  net  by 
ofeliers;.<»Thia  Caosrand  Sentence  hath  many 
judgn,  even  so*  man3|  as  hour  it  are  jodgits  of 
it.  All  may  tahe  notioe,.  that  oar  votoaapo  Io 
maintain'  osder  and  goverament,  j^  not  to 
vphohJ  superstition.  I  wiU^  be  shore;  J  wiitt^ 
^.entrueothe  Defendant,  be*  not  fine  Inw- ;  *  to 
'  ioahe  At:knoiiled«enient  to  Iho  bishops*  net 
tndJTimniri  himc  Xhefaiftdatrr«jiei  nine. 
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Aecbbwhop  of  York  (Or.  Nefdc).  May  it 
pitaae  jour  lordships,  tbifr^cDCl^mau,  Mr.  Sber- 
tial4|  is  iofbrmed  against  by  bis  inajest/s  At- 
tQraey<-Generaiy  for  eBtering  with  fi>rce  into 
the  diorch  of  St.  Edmond's  iu  tha  city  of  Salis- 
bury, and  khfine  uadertaking,  without  the  Ordi- 
nary of  the  pkce,  ^o  be  a  reformar  of  idolatry, 
io  Dceakiag  a  Glfua  Window  in  the  same 
<;|mrohy  whioh  ^e  ilid  of  liis  owa  authority.  Io 
hif  Answir  upon  the  matter,  be  aetteth  ibrth  a 
justificaiioo. 

Finty  he  satth  it  t^as  Che  lav-fee  of  the 
parisbioneni  t  but  t^a  viil  out  help  him,  for  it 
M  a  parodiiui  church.  Next,  be  had  Warrant 
Slat  what  be  did,  as  he  pleadetfa,  I'hat  be  did  it 
by  order  of  tbe  A^estry :  1  wonder  what  is  the 
Vestry,  and  what  power  and  authority  ihey 
have  ?  it  is  a  place  where  anciently  tbe  oraa- 
jnants  of  the  church  were  kept ;  since  thoee 
things  were  gone,  there  were  meetings  by  the 
panahieoers  co  agree  on  matters  of  itepair  and 
assessments,  and  rates  for  the  church,  and  the 
poor;  and  they  did  meet  sometimes  iu  tlie 
church,  and  sometimes  in  tbe  Vestry,  no  man 
of  rtie  parish  was  excluded.  Afterwards,  to 
a?oid  tumults  and  muitipliciiy  of  voices^  some 
bishops  had  appointed,  by  special  instruraenta 
uuder  their  episcopal  seals,  that  such  and  such, 
to  a  set  nunibiir,  snould  he  Vestry-men,  and  be 
so  called,  and  shall  order  matters  for  the  re- 
pair of  the  church,  or  bread  and  wine  for  the 
Commuoioo,  and  such  like  things,  as  the  charges 
about  beUs,  &c.  And  here  I  bball  make  bold 
to  remeviber  a  story  to  your  iord*hips  of  what 
paiaed  belaveen  my  lord  Burieifctiy  myself,  anid 
Or.  Bancroft,  the  then  biabop  of  London,  when 
I  was  vicar  of  Cheshunt.  1  was  then  a  young 
man,  and  I  bad  an  opiuioo  that  there  was 
somewhat  in  a  Vestry;  and  had  a  purpose 
which  1  acqimmted  iny  lord  and  honourable, 
patron  withai,  to  have  some  authority  deputed 
us  in  our  Vestry,  by  the  bishop  of  London  our 
ordinary ;  I  bad  uiy  lord  Burieigh*8  letter  of 
commendations,  and  fecial  request  to  the 
bishop  fi)r  the  same.  His  lordship's  Answer 
which  be  gave  me  was  thus :  '  if  you  have  oc- 
'  casiun  to  repair  die  church  or  the  bells,  to 

*  make  rates  lor  the  poor,  and  such  like  things, 

*  this  you  may  do ;  but  if  you  think  otherwise, 
'  or  aim  at  any  other  power,  ic  shall  not  be 

*  allowed  you,  ami  you  smell  of  the  presbytery; 

*  therefore,  I  pray  you,  commend  me  to  my 

*  lord  Burlei^tl,  and  tell  his  iordiihip  1  will  not 
'  incur  a  pramunire^  (or  I  have  somewhat  to 
<lose.' 

I  conclude:  The  Vestry  hath  no  power  to 
make  returmutiuu,  nor  can  th^  Defendant 
derive  auy  power  from  them ;  Therefore,  as  for 
the  matter  of  oifence,  the  picture  of  Ood  the 
Father,  no  man  ever  took  upot»  him  to  paint 
tbe  essence  nf  the  Deity.  But  tite  question  is, 
whetlierit  be  lawful  to  express  God  the  Father 
by  any  representation  it  I  think  it  not  unlawful 
in  itself.'  The  eternity  of  Alpha  and  Omega 
doth  appear  in  Clu-ist,  and  CtMri!$t  i»  the  Inui^e 
of  his  Father.  As  for  those  divine  Homilies 
•f  t^  ohvob,  tec  fqxtk  io  kiag  EdwArd's  dapw, 


and  that  in  special  against  Melalry,  me  kaosr 
the  times  did  Aot  bear  them :  nor  are  «hef  to 
be  taken  or  understood,  as  not  to  alUow  any 
manner  of  pictures  or  images  (though  it  may 
seem  so)  of  Christy  upon  the  Cposs  ;  but  it  is 
like  the  forbearing  o)  fisod  4br  a  time,  as  6t. 
Paul  saith  be  would,  for  fear  of  giving  offence 
or  scandal  unto  otbers,  wiio  are  weak  ;  I  eaif 
that  for  the  crucifix,  there  may  be  a  very  good 
use  made  of  it.  As  for  the  purpose,  tie  that 
shall  look  upon  a  crtieilix  net  to  adore  «t,  e« 
give  any  divine  worship  theMunto,  be  tausc 
needs  think  with  himseii,  ^w  can  1  ffat  9riev« 
and  mourn  £br  these  sias  of  miae,  wbich<»Dld 
Qot  be  expiated  hut  t>y  my  Soviour^s  bUod 
upon  the  cross ^  And  then  I  cannot  but  think 
of  the  great  love  of  our  Lord  Jesus  Christ  to 
mankind,  that  vouchsafed  to  die^aayatas; 
And  then,  it  serves  to  increase  my  confidence  in 
him,  by  considering  that  he  has  given  bimtelf 
for  me,  and  promised  that  i  shall  not  vraot  aaf 
tbing  that  is  good  for  me ;  and  that  be  will 
not  deny  me  my  prayers  io  aay  tbing  which  I 
ask  agieeable  to  bis  will ;  so  that  this  most 
needs*  work  a  deefi  impr#6sio«i  on  my  heart. 
I  thus  think ;  but  when  it  cometh  te  be  Mmer» 
stitious,  or  that  some  make  it  a  caose  of  ioohi- 
try,  I  must  confess,  i  would  then  rather  wane 
tbe  thinfr,  and  all  the  good  uses  d  it,  than  in* 
cur  the  danger  of  propaf^ting  idolatry.  That 
reverend  Jewel,  bishop  of  Snhtbury,  in  bis  tins* 
had  a  commissbo,  aad  he  took  down  all  idola* 
trous  Windows  in  the  churcbcs,  and  set  in 
place  tiiereof  dear  glass  ;  but  be  left  alone  tbio 
Window ;  and  sorely,  if  be  bad  thought  it  to  bo 
idolatrous,  he  would  have  reformed  it.  And 
we  have  the  Ciecd  of  Atbana&ius  which  batb 
these  words,  *  That  Christ  is  of  one  suhstanco 
*  with  the  Fatlicr ;'  therefore  the  Image  of  tho 
Son  ill  the  Image  of  the  Father,  and  therefore 
it  cannot  be  idolatry  simply  to  make  it.  But 
grant  that  it  was  a  ^ause  ol  idolatry,  might  Mr. 
Sherfield  or  the  Vestry  uke  it  down  ?  He  saitH 
in  his  Answer,  That  himself  and  four  others  of 
tbe  Vestry  are  justices  of  the  peace,  and  not 
altogether  private  men.  1  would  ask  bim  this 
quej>tion,  Whetiier  as  justices  of  tbe  peace, 
they  are, to  meddle  with  Iti^formation  m  tht 
Church  ?  It  is  plain  they  are  not ;  yet,  as  a  pri» 
vate  man,  he  batb  undertaken  to  break  this 
Window ;  whereas  the  agreement  of  the  Vestry 
was  to  take  it  down :  Neither  was  it  ineont 
that  be  should  do  it  himself,  but  by  tbe  gUwier^ 
and  set  up  new  glass  in  the  rr>om  of  it ;  but  be 
hath  not  followed  this  neither.  My  brother, 
that  sitteth  by  fne,  hath  very  weH  and  learaedr 
ly  spoken  of  the  autb(>rity  by  which  these 
things  ought  to  be  done.  1  cannot  add  to  what 
hath  been  said  by  him  ;  I  shall  thereibre,  be* 
cause  much  time  hath  heea  already  spent,  only 
insist  on  one  thing  in  the  Defendant's  Aaswer, 
and  so  conclude  my  Seiitx^nrc.  He  saith,  tlie 
autlmnfy  which  the  late  cjueen  had  to  reioral 
aiid'set  ioitli  those  h«:r  loj  unctions,  were  given 
to  her  by  tbe  pariiaiaeot.  Hiis  is  not  w«U 
spoken.  The  statute  of  I  Ebz.  is  hut  an  Act 
Dt(^atory,iiot  tp  be  taken  as  H  vitbooiit  tbe 
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roan  upon  »  oontempt  io  a  criniiiitl  ooort,  a» 
here  yoo  must,  tlico  prove  he  hath  noiioe  of 
the  Inhibition  :  ibr  eke  it  k  but  igneramtUkjU" 
ru,  whicKJo  the  ordinary  way  will  not  excote ; 
and  jet  if  it  wert  igworamimjuriM^  I  do  not  see 
but  111  so  high  a  course  of  protecotion  as  in  this 
court,  it  might  in  some  cases  diminish  a  fiinlt : 
but  this  is  If  Aoraatia  faeii  in  this  case.  S. 
That  he  did  profanely  demolish  this  Window, 
containing  a  representation  of  the  Creatioii. 
Thb  givef  h  occasion  to  look  a  little  into  the 
nature  of  these  pictures ;  I  conceive  them  to 
be  unlawful  and  ureligioos  pictures  of  God  the 
Father.  Two  of  the  Witnesses  say  they  were 
adolatrotts,  and  made  to  reprewot  Gtid  uw  Fa- 
ther ;  that  it  is  God  the  Son's  picture,  there  is 
no  proof.  I  think  that  opinion  of  making  the 
Imate  nf  God  according  to  that  of  Daniel,  call- 
ing God  the  Antient.of  Days,  in  the  form  of 
an  ancient  man,  is,  as  my  lord  of  London  hath 
said,  erroneously  grounded ;  and  also  to  brin^ 
God  as  he  appeared  unto  Daniel  to  be  pre- 
sented in  the  Creation,  which  was  Ions  befere, 
is  somewhat  improper.  4.  Then  that  Mr. 
SbeHield  boasteo  or  it,  it  b  not  proved  that 
he  did,  and  it  is  evident  that  he  doth  not  boast 
of  it. 

Now  for  what  is  charged  upon  him,  and 
sttckeib,  that  under  colour  of  the  Vestry's  Or- 
der»  he  did  the  same,  and  without  the  bishop  of 
Sarum.  And  for  an  answer  what  Vestries  are, 
I  read  not  of  a  Ve&try  in  our  Book  of  Com- 
mon-Law; 1  read  much  of  church-wardona, 
and  their  doings.  If  it  he  a  meeting  of  the 
minister,  church-wardens  and  parishioners,  it 
is  a  good  meeting,  and  they  may  well  deal  in 
matters  of  reparation,  not  reformation ;  and 
this  i!i  not  derogatory  from  the  authority  of  th« 
bu>hop,  but  subordinate  tn  it.  But  it  may  be 
through  the  nei;Irct  of  the  prelates,  the  vestriea 
do  encroach  upon  their  government ;  and  will 
be  mora  disorderly^  if  they  be  nut  regulated. 
My  lord  of  London  did,  in  the  beginning  of  thia 
cause,  well  declare,  that  the  archdeacon  is 
*  magnus  <Krulus  episcopi ;'  it  were  6i  fbr  these 
to  do  their  duties,  and  so  such  things  should 
not  be  left  to  be  done  unto  these  men  of  the 
parish,  I  mean  to  the>e  Vestr^-meiu  Now,  in 
the  Vestry  they  make  an  order  that  this  Win- 
dow may  be  taken  down  bv  Mr.  Shertiakl.  1 
do  not  say  noiU>elieie  they  liave  power  to  re- 
funn ;  yet  he  prove th  by*  wiiy  of  preicrtplton 
for  69  years  they  have  oiade  reparations  and 
meetings.  But  ^wsocver  he  duth  not  pursue 
his  order ;  and  this  indeed  was  not  discretion 
in  him.  But  if  be  hkd  taken  down  white 
ghi9«,  I  do  iu>t  see  any  reason  why  I  abould 
sentence  him  ;  this  being  not  prasc*cuted  in  an 
ecrlesiAatical  ordinary  course.  The  council  on 
both  sides  have  carried  themselves  in  the  cause 
extremely  well ;  and  fur  their  yieldinc  it  to  be 
a  parodiial  church,  it  is  well  done,  and  no  fan h 
is  to  be  put  on  the  parcy  for  hb  prote»tatioa  ; 
for  1  cannot  think  but  when  he  made  his  .An* 
swcr,  he  was  of  opinion  it  was  a  lay-foe,  he 
swearelh  it ;  and  being  he  now  confosecih  h 
to  be  subjea  to  the  bimp,  hit  fooll  is  a  greet 


oueen  had  no  power  tfi  meddle  with  those  | 
tilings  of  tlie  church ;  for  this  authority  was  in- 
vested in  the  crown,  and  is  still  witbout  the  < 
parliament.     He  that  said  *  per  me  reges  reg-  { 

*  nant,*  giveth  this  authority  to  the  king.  It 
is  good  to  meet  with  growing  evils,  we  know  j 
not  how  great  a  fire  may  St  kindled  with  a  ^ 
•mall  spark.  I  cannot  therefore  do  otherwise,  i 
but  agree  to  fine  and  censure  him  highly,  bar-  ! 
iog  offended  with  so  many  circumstances  of  | 
aggravation,  as  have  been  well  opened  by  di-  , 
vers  of  your  lordships  before  me ;  therefore  my 
Sentence  is,  that  *  I  concur  with  my  lord  Cot- 

*  ting(oa  >n  ^1  the  parts  of  his  Sentence.' 

Lord  CdMiilrv,  Lord  Keeper  of  the  arcat 
seal  of  England.  This  Cause,  my  lords,  1 
doubt  not  will  produce  a  good  efiect ;  for  this 
great  audience  coetistiog  of  gentlemen  from  all 
pans  of  the  kingdom,  cannot  but  be  satisfied 
that  we  think  it  not  fit  nor  lawful  to  represent 
the  Deity  by  picture,  and  consequently  we 
condemn  E<»mish  superstition ;  and  on  the 
other  side,  that  we  are  resolutely  bent  to 
maiotam  the  government  by  the  reverend  Fa- 
thers of  the  Church,  the  bishops.  And  all  this 
I  think  fit  ri  be  carefully  eapressed  in  drawing 
up  the  Sentence.  This  I  must  premise,  that 
when  I  speak  my  conscience  I  be  not  mistaken, 
I  am  no  worshipper  of  graven  images ;  nor  on 
the  other  side,  am  I  of  that  peevish  turbulent 
humour  with  others.  For  the  Charm  in  the 
Bill,  if  they  had  been  proved,  I  should  for  my 
part  have  trebled  the  Fine  set  by  any  of  your 
lordships.  There  was  never  cause  worse  pro- 
•ecuted,  yet  we  are  to  consider  how  much 
sundeth  proved  againa  the  Defendant.  The 
XVoMrutorcauseth  the  Information  to  be  exhi- 
bited against  this  Defendant  and  ten  others ; 
but  those  ten  are  not  so  much  as  pressed  to 
answer. 

First,  to  speak  to  those  things  that  are  not 
proved,  hut  only  charged  upon  him.  1.  He  is 
charged  with  luconforroity,  therefore  it  was  nc« 
cessary  for  him  to  dischaige  himself  of  it  by  his 
Proof,*  which  he  hath  done,  and  no  doubt  re- 
maineth  in  me  to  the  contrary ;  for  the  prose- 
cutor, though  apt  enough  to  charge  him  n  ith 
this,  yet  he  exhibiteth  not  a  mitufss  or  interro- 

Story  to  prove  it.  2.  Ihat  he  did  this  in 
mtempt  of  the  Ecclesiastical  Power,  and 
contrary  to  the  lord  bishop*%  Act  of  Inhibition  ; 
but  it  is  not  proved  he  had  any  notice  of  it  be- 
fiire  the  act  was  done,  and  tlicrcfore  the  oath 
.  of  the  party  is  to  be  helie%e<l :  any,  there  wait 
no  endeavour  to  pfote  it,  so  fir  as  I  see.  And 
I  kke  not  so  well  Mr.  Chancellor's  moving  the 
•bishop  to  make  an  act  to  continue  this  Win- 
dow, if  it  were  for  any  other  ciiuse  tJinn  to  pre- 
eerve  the  ecdesiastical  j uri»d ictiu n.  M  r.  C ban- 
cellor  should  have  done  well  to  have  decUred 
this  dislike  and  scandal  to  tlie  Window  to  my 
lord  bishop  of  Saruin,  end  he,  no  doubt,  would 
have  removed  it.  I  do  not  say  the  bishop  or 
ecdesiastical  judge  is  bound  to'  give  notice  of 
his  judicial  acts  in  their  ordinary  procredini^ 
in  c-ourse  nf  tbe  ecclesiaatical  laws,  and  their 
ewn  jurisdictbes :  But  if  you  will  chaige  a 
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deal  the  less  ^^  ^  much  as  it  now  appearetli, 
be  dot))  nut  oppose  the  ecclesiastical  auidority. 
I  am  giad  to  lieur  what  I  have  heard  this 
day.fruni  my  lords  ivho  have  spoken,  aiid  from 
my  lords  tlie  reverend  bishops.  1  say,  it  ap- 
pearcth  that  nothing  hath  fnilen  from  tiieni  or 
finy  here  present/ to  allow  tlie  picturi(ig  of  the 
Deity,  or  the  worshipping  of  images.  I  ank 
much  inclined  to  that  opinionof  Mr. Secretary 
Cooke,  *  That  he  be  sentenced  by  way  of  He- 
'  prt-he4ision  and  Admonition  ;  1  hold  fit  that 
'  ne  make  his  acknowledgment  before  my  lord 
'  bisbopy  and  repair  this  broken  Window  m  de- 
'  cent  manner.'  1  am  loth  he  should  be  put  to 
any  heavy  Fine,  the  rather  because  he  hath 
not  been  prosecuted  in  ao  ecclesiastical  course ; 
tlufrefore  I  give  no  Fine  at  all. 


The  Votes  of  the  said  lords  and  others  of  his 
majesty's  privy-co«mcil,  were  thus  disposed. 
Nine  agreed  to  set  1,000/.  Fine  upon  51  r. 
Shcrfield  the  Defendant,  and  he  should  be  put 
out  of  bis  place  of  Recorder,  be  bound  to  the 
good  behaviour,  and  make  open  acknowledg- 
ment of  his  fault  ill  the  church  of  St.  Edmonds, 
where  the  oSence  was  dune,  am)  likewise  in 
.  the^athedral  church  of  Surum,  before  the  bi- 
shop there,  and  the  deans  and  prebends  of 
that  church. — And  nine  others,  my  Lord- 
Keeper's  voice  being  one,  agreed  that  he  should 
not  be  disrecorded,  that  he  sliould  make  Ac- 
knowledgment in  private  to  the  bisliop  of  Sa* 
rum  of  ine  said  offence,  and  in  sncb  manner, 
and  before  such  persons  as  the  said  bi&hop  of 
Sarum  bhould  think  fit.  And  for  tlie  kini^'s 
Fine,  these  were  «gain  divided ;  four,  whereof 
my  Lord  iCeeper  was  one,  gave  no  Fine  at  ail, 


and  iive  did  gi.«e  i  heir  voices  to  seta  Fine; 
four  of  I  hem  »et  600  marks,  and  one  of  ihem, 
viz.  my  L.  C.  J.  Ilichardion,  set  500/.  which 
fine  ot  500/.  was  taken  for  the  king,  because 
according  to  the  rules  and  orders  of  the  court 
of  StHr-Chmnber,  when  tliere  is  diflfcrence  of 
fines  in  an  odd,  the  king  is  to  have  the  middle 
fine.  Therefore  the  Sentence  of  the  court  was, 
and  is  thus  entered  : 

'  The  Defendant  being  troubled  in-  consci- 
'  ence,  and  grieved  with  the  sigl^t  of  the  pic- 

*  tures  which  were  in  a  Glass-Window  in  the 

*  church  of  St.  K^mond  in  New  Sarum,  oueof 
'  the  said  pictures,  tu  his  nnderstandmg,  being 

*  made  to  represent  God  the  Father;  did  pro- 

*  cure  an  order  to  be  made  by  the  Vestry, 

*  whereof  himself  was  a  uiember,  that  the  Win- 
'  dow  should   he  taken  down ;   so  as  the  De» 

*  fendnnt  did,  at  his  own  charge,  glaze  it  again 

*  with  white  glass  :  and  by  colour  of  thi»  order, 

*  the  Defendant,  without  acquainting  the  bi- 
'  shop,  or  his  chanctllor  therewith,  got  himself 
<  into  (he  church,  made  the  doors  fast  to  him, 
'  and  then,  wiih  his  staff,  brake  divers  hoirs  in 
'  the  said  painted  Window,  wherein  was  de- 

*  scribed  the  Creation  of  the  World  ;   and  for 

*  this  oflfence  committed,  with  neglect  of  epis- 

*  copal  authority,  from  whom  the  vestry  derive 

*  their  authority,  and  by  colour  of  an  order  of 

*  vestry,  who  blive  no  power  to  Hlter  or  reform 

*  any  of  the  ornaments  of  the  church,  the  De- 
'  fendant  was  committed  to  tiio  Fleet,  fined 

*  500/.  and  ordered  to  repair  to  the  lord  bib  hop 

*  of  his  diocese,  j(nd  there  make  an  arknow- 

*  led^rment  of  his  oifence  and  contempt,  before 
'  such  persons  as  the  bishop  would  call  untoi 

*  him.'' 


142.  Proceedings  against  Wm.  J^rynn,*  esq.  in  the  Star-Chamher, 
for  Writing  and  publishing  a  Book  intitled,  *'  liistrio-mastix, 
•^  or  a  Scourge  for  Stage-Play ei*s,"  &c. ;  and  also  against 
Michael  Sparkes,  for  printing,  and  against  William 
BuCKNEii,  for  licensing  the  said  Book:  9  Charles  I.  a.d. 
1632-3.     [1  Clarendon  s  Hist.  73,  158.     2  llushw.  Coll.  220.] 

The  ?jb  of  February  1639-3,  Mr.  William 
Prynn,  utter-barrister  of  UncoloVInn,  was 
brought  to  the  Star-Chamber ;   together  with 


.Michael  Sparkes,  Wiiliam  Buckner,  ai)d  four 

*  "  Mr.  William  Prynn  now  puhlished  his 
*  Histrio-Maj«ttx*  or  Book  against  Stage  Piays, 
licensed  hy  the  chaplain  of  archbishop  Abbot; 
wherein,  witji  very  profuse  collections, -he  ex- 
posed the  liberties  of  the  stage,  and  condemned 
the  very  l^fuh^ess  of  acting.  In  his  way  ol 
writing  he  could  not  refrain  from  over-doing 
any  subject  and  from  many  appearances  of 
railing.  And  because  tlie  Court  became  now 
more  addicted  to  these  ludicrous  entertain- 
ments, and  the  queen  herself  was  so  fond  of 
the  amusement  that  she  had  bore  ti)e  part  ot  a 
pastoral  in  her  ^wn  royal  person;  therefore 

VOL.  liu 


other  Defendants,  upon  Mr.  Attorney  Noy's 
Information;  which  being  opened  by  Mr.  Hud- 


son of  Gray  VI nn,.  did  set  forth.  That  about  9i 
Car.  Reg.  Mr.  Prynn  compiled  and  put  in  prijiC 

this  Treatise  against  Plays  was  suspected  to  be 
levelled  against  the  practice  of  the  courts  and 
the  example  of  the  aueen :  and  it  was  supposed 
an  Innuendo,  that  m  the  Table  of  the  Book 
this  reference  was  put,  *  Women  actors  noto- 
*  rious  whores.'  The  Attorney-General  prose- 
cutiHi  Prynn  for  this  Libel  in  the  Star-Chamber^ 
where  he  %ias  sentenced  to  impi;isonment  and 
other  penalties.  The  misforiune  was,  that 
bishop  Laud  was  the  instrument  and  abettor  of 
tliis  process  against  tlie  Book  and  the  Author, 
by  shewing  the  lK)ok  to  the  king,  and  pointing 
at  the  offensive  parts  of  it ;  aaU  then  by  ein* 
2  Q 
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a  libellous  volume,  entitled  by  the  naire  of 
'<  Histrio-mattix^*  agninst  plays,  masques, 
dancings,  £cc.  And  although  be  knew  well, 
that  his  majesty's  royal  queen,*  lords  r»f  the 
counsel,  &c.  were  in  their  public  fe&ttvals,  and 
other  times^  present  spectators  of  some  ina»ques 
and  dances,  and  many  recreations  that  were 
tolerable,  and  in  themselves  sinless,  and  so 
published  to  be,  by  a  Book  printed  in  the  time 
of  his  majesty's  royal  father ;  yet  Mr.  Pryno, 
in  his  Book,  bath  railed,  not  only  against  staf;c- 
plays,  comedies,  dancing*^,  and  all  other  exer- 
cises of  the  people,  and  against  all  such  as  be- 
hold them,  but  farther  and  particular  against 
hunting,  public  testivMs,  Chnstmas- keeping, 
bonfires  and  maypoles ;  nay,  against  the 
dressing  up  of  a  house  with  green-ivy.  And  to 
.  manifest  his  evil  and  mischievous  design  in 
publishing  of  this  Libel,  he  hath  tlierein  written 
divers  incitements,  to  stir  up  the  People  to  dis- 
content, as  if  there  were  just  cause  to  lay  vio- 
lent hands  on  their  prince  ;  and  hath  expressed 
in  many  speeches  against  his  majesty,  and  his 
houshold,  mfamous  terms  unfit  for  so  sacred  a 
person.  He  hath  cast  an  aspersion  upon  her 
majesty  the  queen,  and  railing  and  unchorilablc 
censures  against  all  christian  people.  He  hath 
commeiftled  all  those  that  are  factious  persona, 
that  have  vented  any  thing  in  any  bouk  against 
the  state,  as  the  factious  Bouk  of  Dr.  Leighton, 
Jo.  Mariana  a  Jesuit,  to  draw  the  people  from 
his  majesty's  government,  which  is  of  most  dan- 
gerous consequence  to  the  realm  and  state. 
His  B<iok  is  of  above  1000  pages:  and  he  dealt 
with  one  Michael^ Sparkes  for  the  publishing, 
licensing,  and  printing  thereof,  who  is  a  person 
that  is  a  common  publisher  of  unlawful  and  un- 
licensed books ;  and  dealt  also  with  Mr.  Buck- 
ner,  another  Defendant,  for  the  allowing  of  it 
for  the  press;  and  with  the  other  four  Defen- 
dants %o  print  part  of  it,  and  publisli  the  same: 
and  by  this  means  this  Volume  was  allowed 
and  published,  to  the  great  scandal  of  the  whole 
ream).  And  to  have  this  punished  according 
to  the  demerit  of  the  cause,  is  the  end  of  Mr. 
Attorney's  Informaiioo. 

ploying  pr,  Heylyn  to  pick  out  ail  the  virulent 
passages,  and  give  the  severest  turu  to  them ; 
and  lastly,  by  canying  those  Notes  to  the  At- 
torney-General for  matter  of  Infonnation,  and 
ur4>ing  him  earnestly  to  proceed  against  the 
Author:  which  though  a  prelate  minht  do  with 
sincere  intention  to  suppress  libelling,  and  to 
assert  a  rtspect  to  crowned  heads ;  yet  it  was 
looked  upon,  by  some  serious  men,  as  a  giving 
countenance  to  the  licentiousness  and  profane- 
ness  of  the  Stage,  which  ought  rather  to  have 
been  reproved  and  restrained  by  a  christian 
bi-hop."    Kennet. 

*  "  The  Queen  had  acted  a  part  herself,»in  a 

fastoral  at  Somerset-House :  and  this  Book  of 
Vynn's  was  shewed  her  as  levelled  at  her,  there 
being  a  reference  in  it.  Women  Actors  notorious 
WhofiS;  though  in  truth  the  book  was  pub- 
li<>bed  six  w<  eks  before  tlie  queea*tf  aclinw." 
Whitlock's  Mem.  p.  18,  ** 


Mr.  Atkin$  of  Lincoln VInn  (afterwards  » 
Judge  in  the  court  of  Comuiun-Pleas)  opened 
Mr.  Prynn's  Answer ;  '1  hat  be  the  said  Mr. 
Prynn  ktkiitg  into  liis' serious  consideration  the 
frequent  resort  ol  sundry  sorts  of  people  to 
comnton  Stage-Plays  about  tlie  city  of  Loudon ; 
and  havipg  read  divers  councils,  laws  and  sta- 
tutes of  this  and  other  realms,  against  the  fre- 
qoepting  of  common  stage-plays,  and  the  judg- 
ment and  opinion  of  several  divines,  and  other 
antient  authors,  and  divers  English  writers  al- 
lowed by  public  authority,  and  liis  own  judg- 
ment running  » ith  those  ;  not  intending  to  re- 
flect, or  to  have  relation  to  the  king,  queen, 
state,  or  government,  or  yotir  lordships,  did 
about  seven  years  ago,  compile  this  book  enti- 
tled Histrio-mastu ;  which  is  no  more  but  a 
collection'  of  divers  arguments  and  authorities 
against  common  Stage-Plays.  That  about  four 
years  since,  he  did  commit  the  same  to  Mtchad 
Sparkes,  one  of  the  Defendants,  to  be  coov> 
mended  tu  such  persons  as  then  had  authority 
to  license  books  for  the  press.  Sparkes  did 
carry  it  to  Mr.  King,  belonging  to  the  late 
Archbishop  of  Canierbuiy  ;  and  before  he  had 
perused  this  book,  Mr.  Buck  ner  had  authority 
to  allow  of  the  books,  to  the  press :  Sparkes 
brought  this  book  Co  Mr.  Buckocr,  who  kept 
it  by  him  three  months,  in  which  time  be  did 
fully  peruse  it.  In  tlie  interim,  he  gave  part  of 
the  book  to  Sparkes  to  print,  and  kept  the  zesi 
till  he  had  perused  it,  and  said,  that  he  should 
have  that  also  to  the  press.  In  October  fol- 
lowing, he  carried  this  copy  with  the  licence, 
and  caused  them  to  bo  entered  into  Stationers- 
Hall,  and  did  compound  with  those  that  bad 
authority  for  the  printing  ot  this  book.  It  was 
printed  publicly,  and  not  secretly  ;  and  because 
there  was  some  of  the  copies  close  written,  lie 
caused  these  t»  be  brought  again-  to  peruse,  to 
the  intent  that  he  might  not  be  deceived  in 
them ;  and  as  be  saw  cause,  corrected  them 
accordingly.  That  in  Eastei^Term  was  twelve- 
month, the  Epistle,  and  the  whole  First  Part 
of  the  Book  was  printed  ;  and  he  had  time  to 
examine  it  between  Easter-Term  and  Trinity, 
and  then  he  did  make  such  alterations  as  he 
saw  cause,  viz.  in  p.  711,  &c.  And  aflerwtrds 
the  Second  Part,,  and  two  sheets  of  the  index 
of  the  book  was  likewise  printed,  and  these 
weie  liket^ise  brought  to  Mr.  Buckner ;  so  that 
the  whole  Book  with  the  Index,  was  bound  up 
about  Christmas  following,  which  was  Christ- 
mas Was  a  twelve-mouth.  Mr.  Buckner  sent 
for  Mr.  Prynn,  and  the  stationer  was  desirous 
that  the  Book  might  be  published,  and  that  he 
might  send  some  volumes  to  him:  but  Mr. 
Buckner  said,  he  could  wish  the  word  *  Pity,' 
ill  such  a  pnc^e  might  be  left  out ;  and  I  wish 
with  Mr.  Buckner,  that  <  Pity'  might  be  added 
to  every  page  of  the  Book.  So  when  Mr. 
Prynn  saw  all  this  from  him,  that  had  licence 
to  ullow  printed  Books,  he  conceived  it  a  suffi- 
cient warrant  for  his  proceedings.  And  for 
that  which  is  alledged  in  the  Information,  of 
Mr.  Prvnn's  commending  Dr.  Leighton,  for 
vihich  the  doctor  received  a  Ceusarein  thi» 
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Ciiurcb-music  he  dotb  allow  of;  bowing  at  the 
name  of  Jebus :  plays,  music,  and  dancine,  ha 
doih  i-steem  them  just  and  lawful.  And  for 
ttiose  censures  against  ecdesiasiical  persons  ia 
this  book,  he  doth,  and  ever  did  abhor  and  de- 
test them.  He  contesseth  he  licensed  part,  of 
the  buok,  but  never  gave  order  to  disperse  th« 
book ;  but  when  he  heard  it  was  published,  he 
did  endtfavour  to  suppress  it«:  aiui  to  the  rest 
of  the  lufunu&tion  pieadeth  Not  Guilty. 


ooarty  in  the  quotation  whereof,  viz.  hb  Book, 
and  of  others,  he  adhereth  to  their  meaning  so 
fM  as,  and  wherein  they  are  agrce.ible  to  the 
law:  and  this  book  was  printed  Ions;  before 
l>r.  Lcighton  was  questioned  in  this  court. 
And  as  tor  encouraging  of  others  to  be  factious 
or  aediiious,  he  saith  upon  his  oath.  That  he 
was  so  far  from  disloyalty,  schism,  or  sedition, 
or  neglect  of  the  king,  state,  or  government, 
that  he  hath  with  much  joy,  cheat  fulness,  and 
thankfulness  to  God,  ever  acknowledged  his, 
and  the  rest  of  the  king's  s<]l>jrcts  happiness, 
by  the  peace  we  have  under  liis  majesty's  happy 
government:  and  this  Answer  and  inteutiui^  i'b 
Mcere,  though  of  tier  construction  be  made 
thereupon,  lie  saith,  he  hwih  taken  bis  oath 
of  Supremacy  and  Allegismce  in  the  University 
and  Inns  of  Court  where  he  hath  inken  his 
degrees.  That  it  never  c:nme  into  his  thoughts 
to  approve  of  Schism  or  Sedition :  and  if  any 
thing  in  his  Book,  contrary  to  liis  meaning, 
hath  a  mis-construction  towards  his  majesty*9 
government,  state,  or  ^our  lordships,  he  duth 
prostrate  himself  at  his  majtsiy*s  royal  feet, 
and  crave  pardon  and  grace.  And  be  doth  ap- 
peal to  your  lordships  interpretations  of  those 
parts  of  his  book  :  and  doih  withal  desire  your 
lordships  favour,  and  to  take  it  into  your  con- 
sideration, that  he  hath  been  a  year  prisoner  in 
the  Tower :  and  this  is  the  substance  of  his 
Answer. 

Mr.  Jenkins  of  Grays-Inn  opened  the  An- 
swer foe  four  of  the  Defendants.  Firsf,  for 
the  poor  Widow  he  saiih,  fur  any  nianner  of 
combination,  or  knowledge  of  this  book,  or  of 
the  contents  of  it,  &c.  &he  knowcth  nothing. 
For  tbc  rest,  they  all  say.  They  being  illiterate, 
were  nnt  able  to  judge  whether  it  were  fit  to 
pass  the  Press,  or  not ;  that  the  Book  was  li- 
censed to  he  printed,  allowed  after  it  was  print- 
ed, and  before  it  was  i^blished,  and  it  was  en- 
tered in  the  Stationers-liall,  and  the  warden 
there  allowed  and  subscribed  it  to  be  a  book 
passable.  The  book  hatli  been  three  years 
in  the  press.  All  this  time  was  spent  before  it 
wns  printed :  there  were  searches  made  during^ 
this  time,  and  they  came  unto  the  pre-^s.  Tliey 
saw  (he  Book  there  in  a  public  way,  and  not 
in  corners,  or  privately  printed,  as  is  alledged 
in  the  Informalion ;  and  it  was  printed  and 
published,  and  some  of  the  books  sold  by 
Sparkes:  and  Sparkes  saith,  the  printing  of 
this  hook  cost  him  almost  SOO/.  and  saith  upon 
bis  ontit,  he  sold  not  many  books.  And  for  the 
charge  upon  him,  of  being  a  common  printer  of 
unlawful  books,  lie  saith,  lie  hath  prospered  in 
his  calling ;  and  some  other  stationers  having  an 
eye  upon  him  for  his  thrift,  have  envied  him  in 
publishing  of  books,  and  Icaveth  it  to  my  lords 
ibe  bishops,  to  know  what  success  be  hath  had 
in  the  High-Commission. 

Mr.  Lig^ffoot  of  GrayVTnn  opened  Mr. 
Bockner'5  Answer.  He  snith,  That  he  was 
chitplain  to  the  late  archbishop  of  Canterbury, 
•nd  doth  approve  of  the  church  without  any 
««ruple,  and  of  all  the  cfr^immi*  of  fioglaiid. 


Then,  Mr.  Noy,  Attorney  General,  spake  at 
followeth  ;  This  volume  of  Mr.  Prynn's  is  writ-r 
ten  by  himself,  without  the  help  of  any  man. 
Inhere  are  passages  in  it  that  reflect  upon  the 
king,  state,  and  guxernmeut,  ^c.  other  tliiugy 
reflect  Ufon  the  ciiurch  and  ch  rgy ;  but  for  time 
there  is  no  charge  in  the  Information,  which  I 
did  conceive  fitter  to  be  left  out,  and  withal  I 
rc^ceived  a  command  for  the  same :  therefore 
finding  the  Church  so  deeply  wounded  by  Mr. 
'  Prynn,  I  do  leave  her  to  avenge  herself  of  him, 
and  to  inflict  such  puni>hment  on  h.m  as  he 
deserves.  1  shall  be  an  humble  suitor  to  the 
court,  that  they  wotild  be  pleased  to  commend 
the' prosecution  of  those  things  that  concern  tha 
Church  to  the  High  Commission.  There  aro 
divers  particulars  wherewith  he  is  not  charged 
within  the  Information  by  way  of  crime,  and 
so  it  is  pot  proper  no%v  to  b^ing  him  into  ques- 
tion for  them.  As  for  meulioning  of  Ceremo^ 
nies,  &c.  of  dedicating  Paul's  to  Diana  ;  of  tha 
Discipline  of  the  Church ;  tlie  cumpbint  ofnew 
erected  Altars :  I  wonder  what  Altars  he  means, 
I  hope  the  church  will  examine  in  due  ciuic ;  as 
also  who  he  means  by  his  <  modern  innovators  ' 
in  the  church,  and  by  '  cringing  and  ducking  to 
<  Altars,*  a  fit  term  to  bestow  upon  the  church; 
he  learned  it  of  the  ranters,  being  used  among 
them.  The  Music  in  the  church,  the  charita- 
ble term  he  giveth  it»  is,  not  to  be  a  noise  of 
men,  but  ratlier  a  *  bleating  of  brute  beasts; 
•  Choristers  bellow  the  tenor,  as  it  were  oxen  ; 
'.bark  a  counter  point,  as  a  kennel  of  dogs;  roar 
'  out  a  treble,  like  a  surt  of  bulls :  grunt  out  a 
'  bass,  as  it  were  a  number  of  hogs  :'  his  com« 
plaint  for  suppressing  repetitions  by  wny  of  Con- 
venticles; all  his  general  censare  of  all  the 
bishops,  and  of  all  the  clergy ;  they  scorn  to 
feed  the  poor ;  the  *  silk  and  satiin  divines :' 
very  charitable  terms  upon  them  of  the  church ! 
Christmas,  as  it  is  kept, is  a  *  devil's  Christmas;^ 
nay,  he  doth  bestow  a  great  number  of  pages 
to  make  mrn  affect  the  name  of  PuriUn,-as 
though  Christ  were  a  Puritan,  and  so  he  saith 
in  his  Index.  Then  concerning  the  Images  iu 
the  Church,  he  spcaketh  agninsi  them,  and  put- 
teth  that  now  in  print,  which  was  contained  in 
an  Answer  in  this  court.  AUo  for  the  Sabbatlt- 
day,  whether  to  begin  on  Saturday  night,  and 
end  on  Sunday  at  six  of  the  clock.  These  are 
things  proper  to  the  examination  of  the  Church ; 
and  whatsoever  becometh  of  the  rest  of  the 
cause  in  this  Court,  yet  I  commend  these  things 
to  the  consideration  of  the  Church.  I  wonder 
what  the  man  means  to  bring  these  titingi  under 
the  title  of >Suge  Plays;  Piurahties  under  thf 


567]     STATE  TRIALS,  9  Charles  I.  l632'3.~Proceedmgs  agahisi  Wm,  Prym,    [56S 


title  of  Stnge  Players.  He  hud  an  cod' in  it ;  he 
had  ail  e:id  in  it. 

Now  concerning  the  Book  itself:  This  Book, 
tHid  Mr.  iVo^,  it  is  the  %«itues<,  it  dnh  tt-^tify 
^vhat  wab  lu4  intention*  and  Uy  the  ISook  he  is 
td  be  judged.  If  it  had  been  tbuud  in  tiie  street, 
and  of  Mr.  Pryon's  compiling,  and  lir«»ni;ht  to 
this  court,  and  couhit it- ration  taken  of  it,  tlie 
court  wuuld  pr>iveerl  witlt:>ut  a  party  af^uinsi 
AJr.  Pcynii.  Au'd  here  Mr.  Attorney  recited  a 
ureceik'nt  of  One  tiuit  wrote  a  hook,  and  it  was 
brwught  to  tbe  council.  Jt  «as  detnunded.  who 
was  Uie  accuser?  answer  was  made,  the  Book 
wa«  tlic  accuser:  shall  thelieretic  ^o  inipunish- 
cd  ?  This  B(»ok  it  is  Mr.  Prynn's  doing,  he  doth 
put  his  name  to  if.  he  swears  that  he  did  t>rite 
it  all. 

Then  fi»r  tbe  time  ol  compiling  it ;  seven  or 
eight  years  ago  it  was  compiled,  and  it  is  f^rown 
beven  limes  bigger  than  at  the  ^rst.  Mr.  Prynn 
abt^ut  eight  years  since,  shewed  it  to  Dr.  Goade, 
who  toid  him  so  good  causes  of  dislike,  thr.t 
might  make  any  reasonable  man  gire  it  oi^er. 
About  seven  years  ago  ho  came  to  Dr.  Harris, 
to  desire  his  opinion  of  the  Rook  ;  and  he  told 
him  it  tvas  unht  and  unworthy  to  come  to  the 
pre^s.  In  the  Parliament  time,  before  the  year 
16^0,  be  gave  sonie  part  of  it  to  be  printed  ; 
but  it  came  not  to  Mr.  Buckncr  till  long  after. 
Sparkes  said,  he  would  print  any  thing  in  Par- 
liament time. 

Now  «e  are  to  consider  two  things,  from  the 
first  compiling  and  printing  of  tiiis  Book,  to  the 
last :  First,  how  it  grew  in  volume ;  for  after  it 
was  delivered  to  the  press,  it  hath  grown  up  with 
divers  things,  wliich  then  were  impossible  to  be 
known  at  that  time,  when  it  was  delivered  to 
tiie  preis ;  which  appeareth  by  this.  In  16128 
was  the  parliament,  and  in  1631  St.  George  be- 
gan to  look  abroad  into  the  world.  This  man 
besto%vs  eight  whole  pages  up<m  St.  George,  for 
being  so  l>old  to  look  out.  He  saith,  that  St. 
George  tlie  Arian  was  a  Cappadocian,  thoui^h 
horn  in  Cilicia,  a  part  or  province  of  Cappado- 
cia,  &c.  and  that  St.  George's  advocate  was  an 
Engiishmany  born  in  Gloucester ;  and  that  St. 
Baiiil  the  Great  was  bishop  of  Ca*sarea  in  Cap- 
padocia,  the  native  country  of  St.  George  the 
Arian.  Certainly  he  coiild  not  tell  that  St. 
"George  would  ihon  remove  himself  abroad,  or 
in  the  country  of  Gloucester,  &c.  at  that  time : 
but  this  man  did  go  on  according  to  the  occa- 
sion in  16f28.  A  woman,  in  1628,  acted  a  part 
of  a  Stage  Play  at  Black  Fryers ;  he  spends 
many  pages  about  this. 

We  all  know  what  time  the  dearth  was,  three 
years  ago :  ht  taketh  occasion  not  to  pass  it 
over  He  roaketh  a  long  discourse  of  Plays, 
Masques,  &c.  in 'tlie  late  penurious  times,  how 
jthey  were  as  expenceful  as  the  wars  were.  Tliis 
is  to  shew  bow  by  pieces  it  did  grow  bigger 
from  time  to  time. 

AU  Sta^  Players  he  terms  them  Rogues:  In 
thifi  he  dotli  Msify  the  very  act  of  parliameat, 
for  unless  they  go  abroad,  they  are  not  rogues. 
The  same  term  lie  giveth  unto  Scholars  acting. 
Mr.  Prymi  had  a  purpofe,  not  only  in  this  to 


fall  upon  Stage  Plays,  but  upon  the  body  of  tbe 
Ctmimon wealth ;  and  to  infuse  it  into  meu't 
minds,  that  we  are  now  runntng  into.  Paganism 
and  GcntilJsm.  He  falletb  upon  those  things 
that  have  nr.t  relation  to  S^e  Pl^ys,  Miuic, 
Mosaic  ill  the  Church,  Dancing,  New-year's 
Gifts,  wl»eiher  Witchery,  or  not.  Witchery, 
Church  Cerenumies,  &c.  i-idistinstly  he  falteth 
upon  them  ;  tlten  upon  Altars,  Images,  Hair  of 
Men  and  Women,  Bisliops  and  Bon6re^,  Cards 
and  Tables  do  oQeud  him,  and  Perukes  do  fall 
within  the  compass  of  his  theme.  St.  George 
never  olTended  liim  ;  but  all  this  is  to  the  end 
to  bring  a  belief  among  the  people,  that  we  are 
returning  back  ag^ain  to  Paganism.  Uts  enU 
is  therefore  to  persuade  men  to  go  and-serre 
God  in  another  cooairy,  as  many  are  gone  al- 
ready, and  set  up  new  laws  and  fancies  among 
■  themselves.    Consider  what  may  come  of  it. 

It  may  be  fit  enough  and  la««ful  to  write 
against  Plays,  by  men  that  have  a  snission;  and 
thev  must  do  their  errand  in  mannerly  terms, 
and  in  the  same  terms  as  other  men  expect  to 
bear  with  them.  Mr.  Prynn  had  no  mission  to 
meddle  with  these  things,  to  see  whether  men 
should  not  return  to  Gentili»m ;  the  terms  which 
he  useth  are  such  as  he  finds  afnong  the  oyster 
women  at  BilUngseate,  or  at  the  common  con- 
duit. He  hath  raked  up  all  the  vile  terms  that 
could  be  found. 

Now  to  prove  that  this  is  Mr.  Prynn's  Book, 
read  Mrl  Prynn's  Examination,  Inter.  5th, 
(which  being  read,  was  to  this  effect,)  That  Mr. 
Pryiin,-without  the  help  ofkny  other,  did  write, 
pen  and  compile  the  whole  book,  called  His- 
triih-tnaslix,  nnd  the  Epistle  before  the  Book, 
and  the  Index  and  Table  following. 

Now  for  the  publishing  of  this  Book,  it  doth 
appear  by  the  Deposition  of  Dr.  Goade,  that 
about  8  years  since,  Mr.  Prynn  did  bring  a 
Book  to  him  in  writing,  of  about  a  quire  of  pa* 
per,  concerning  Stage* Plays,  to  have  tbe  same 
licensed,  but  he  held  it  unfit  to  be  allowed  ; 
and  doth  well  remember,  that  as  to  his  argu- 
ment of  the  unlawfulness  for  a  man  to  pot  on 
woman's  apparel,  he  put  Mr.  Prynn  this  <]ues- 
tion  ;  Suppose,  Mr.  Prynn,  yourself,  as  a 
Christian,  were  persecuted  by  Pagans,  Uiink 
you  nor,  if  you  did  disguise  yourself  in  your 
maid's  apparel,  you  did  well  f  who  answered. 
That  he  thought  himself  rather  bound  to  yield 
to  death  than  to  do  so. 

Dr.  Harris  also  deposed.  That  about  7  years 
ago,  Mr.  PrjTnn  came  t9  him  to  license  a  Trea- 
tise concernmg  Stage-Plays,  but  he  would  not 
allow  of  the  same.  So  this  man  did  deliver  this 
Book  when  it  was  young  and  tender,  and 
would  have  had  it  then  primed  ;  but  it  is  since 
grown  se^en  times  bigger,  and  seven  timet 
wor«e. 

A^oy.'  We  shall  now  prove  when  it  went  to 
the  press.  Head  Austin  the  Stationer  U>  Inter- 
rogatory the  28th,  which  being  rend,  was  to 
this  effect;  That  the  said  book  called  H'atruh 
mastisy  was  given  to  this  deponent)  ^i  or  about 
the  last  parUament,  at  which  lime  seven'  sheets 
thereof  were  printed  at  thii  dtpopeot's  house ; 
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wYiich  this  deponent  §o  printed,  at  the  request 
of  Mr.  Prvon  and  Mr.  Sparkcs,  lipou  Mr. 
Prjrnn*8  inforination,  t^«t  it  was  licenced,  'and 
that  he  would  bring  the  hand  of  the  li<;enser 
unto  it.  But  this  deponent  did  refuse  to  print 
any  more  of  the  siime. 

Aead  Joseph  H.  to  prove,  tliat  Sparkes 
would  set  upon  it  unlicensed  in  parliament- 
time,  to  Inter.  20,  who  saith,  That  the  Defen- 
dant Sparkes  did,  in  the  time  of  the  last  parlia- 
ment, print,  or  cause  to  be  piintcd,  divers 
books  without  licence;  whereof  bome  were 
Mr.  Prynn's,  some  were  Mr.  Burton's  works ; 
and  this  deponent  hath  heard  Sparkes  say,  he 
durst  print  any  tbiui;  in  pailiament-time. 

Another  part  of  the  Charge  was  managed  by 
Mr.  Mason  of  Lincohi's-Inn,  reckoning  up  the 
number  of  Epithets  wherewith  Mr.  Prynu  had 
aspersed  all  sorts  of  people :  and  be  said,  that 
it  was  a  libel,  not  only  against  the  state,  but 
against  eveiy  particular  person;  and  proved 
the  Charge  by  divers  passages  contained  in  the 
Book,  fol.  201,  &c. 

Afterward  Mr.  Noy  proceeded  in  the  farther 
umkiog  ^ood  of  his  Charge  ai(aiust  Mr.  Prynn. 

May  it  please  your  lord&hips;  As  he  hnih 
fallen  foul  upon  all  things,  nil  persons,  all 
sexes;  upon  the  magistrates,  upon  tlie  hous- 
hold  of  the  king ;  so  he  hath  not  spared  the 
kiog  himself.  I  am  sorry  I  shall  have  occasion 
to  speak  any  thing  of  it ;  but  there  is  a  great 
deal  too  much  in  his  Book.  My  lords,  after 
he  liath  made  all  these  complaints  as  intolerable, 
he  fflleth  upon  all  indistinctly,  and  never  (aketh 
upon  him  to  discern,  to  make  a  distinction, 
that  there  may  be  a  toleration;  but  fallethlbul 
upon  every  thing,  that  wc  are  falting  into  Pagan- 
ism ;  men  and  women  are  naught :  he  s^pareth 
not  the  king  liimself,  but  takes  upon  him  to 
leach  a  remedy ;  the  remedy  is  worse  than  the 
disease.  What  hateful  comparisons  he  bring- 
eih  with  other  princes  ?  as  Nero  :  and  speaketli 
of  the  const! mmg  of  the  treasure  of  the  realm 
^with  Masques,  and  of  the  late  penurious  limes : 
a  base  word  ]  A  declaration  of  infamy  upon 
princes,  i%ith  such- like  conclusions  as  these  are. 
When  all  this  is  done,  he  teacheih  the  re- 
medy not  by  way  of  precept,  bnt  by  way  of 
example ;  invites  men  to  read  John  Mariana, 
and  two  grave  authors  more,  he  saith  men  not 
censured.  I  am  very  sorry  I  am  to  speak  any 
thing  wherein  the  kmg  should  be  named,  but 
he  would  not  forbear  it  whsn  the  pen  was  in  his 
hand  ;  some  of  the  words  are  so  nasty  that  I 
will  not  speak  them. 

After  Mr.  AUoniey  General  bad  spoken,  he 
called  for  these  Passages,  amongst  otliers,  in 
Hutrio-nuutUy  to  be  read,  viz. 

To  his  much-honoured  Friends,  the  ri^ht  wor- 
shipful Ma^tepioftbe  Bench  of  tSe  Honour- 
able flourishing  Law-Society  of  Linculn*s- 
Inn. 

'  Having,  upon  my  first  arrival  here  in  Lon- 

*  don,  heard  and  seen  in  four  several  Plays  (to 

*  wliich  the  pressing  unportuoity  of  same  ill  ac- 


'  quaintance  drew  me,  while  I  was  yet  a  povice) 
'  such  wickedness,  such  leivdness  a»  then  made 
'  my  penitent  heart  to  lOutli,  my  conscience  to 
'  abhor  all  Stage-Players  e^er  since ;  and  hav- 
'  log  then  likewise  observed  some  wofai  exueri- 
'  mcoti  of  the  lewd,  misciiievous  fruits  of  Plays, 

*  of  Play-houses,  in  some  >oung  gentlemen  of  my 
'  acq.uaintance,  who  though  civil  and  chaste  at 
'  first,  became  so  vicious,  prodiual,  incontinent, 

*  debauched,  yea  so  far  past  all  liopcs  of  amend- 
'  ment,  in  half  a  year's  space  or  less,  by  their 
'  resort  to  Ploys,  where  «\  bores  and  lewd  com- 
'  pamions  had  inveigled  thtm;  that  after  many 

*  e&says  of  their  much  desired  reformation,  two 
'  of  them  were  cast  oft'  and  utterly  disinherit^ 
'  by  their  loving  parents ;  whon^  I  heard  oftcom<' 
'  platninis,  even  with  tears,  that  Plays  and  Play- 
'  iiouses  had  undone  their  children  to  their  oo 
'  small  vexation,  (a  good  Caveat  for,  all 'young 
'  students  to  keep  thcmselres  from  Play-houses, 
'  by  these  two  yimngsters  hirms :)  Hereupon  I 
'  resolved,  out  of  a  desire  of  the  public  good,  to 
'  oppugn  ihese  common  vice-fomenting  evils: 

*  for  which  purpose  abouX  7  years  since,  recoU 
'  lecting  those  play-condemning  passages,  which 

*  I  had  met  with  in  the  Fathers  and  other  au- 
'  tiiors,  I  digested  them  into  one  entire  written 
'  Discourse  :  which  Irnving  since  that  time  in- 
'  larged  beyond  its  intended  bulk,  because  I 

*  saw  the  number  of  players,  play-books,  play-  - 
'haunters,   and   play-houses  still  increasing; 

'  there  being  above  40,000  Play-Books  printed 
'  witliin  these  Q  years  (as  Stationers  inform  mo) 

*  they  being  now  more  vendible  than  the 
'  choicest  Sermons  *  two  ohi  Play-houses  being 
'  also  lately  re-edified,  enlai^ed,  and  one.  new 
'  theatre  erected :  the  multitude  of  /)ur  Loo- 

»<  don  play-luiunters  being  so  augmented  now, 
'  thiit  all  the  ancient  Devil's  Chapels  (for  so  tho 
'  Fathers  style,  all  Play-houses)  being  hve  ia 
'  number,  are  not  sufficient  to  contain  their 
'  troops;  whence  we  see  a  sixth  now  added  to 

*  them  :     whereas  even  in  vicious  Nero's  rrign, 

<  there  were  but  three  standing  theatres  in 
'  Pi)gun  Rome,  though  fur  more  spacipus  than 
'  our  Christian  London,  and  those  three  too 

<  many.  Hereupon!  first  commended  it,  being 
'  thus  augmented,  to  the  Licenser,  and  from 
'  him  unto  the  press,  where  it  hath  lingered 
'  longer  than  I  did. expect;  which  being  now 
'  at  last  brought  forth  into  the  world,  in  such  a 
'  play-adoring  age,  that  is  Uke  to  bid  defiance 

. '  to  it ;  I  here  bequeath  it  to  your  worthy 
'  patronage,  to  wh3m  it  was  first  devoted,  not 

<  caring  how  it  fiircs  abroad,  so  it  may  do  good 

*  and  please  at  home.' 

In  Uie  next  place,  Mr.  Attorney  Noy  caused 
to  be  read  out  of  the  book  of  BUirithnmitix, 
sudi  passages,  as  nerc  scandalous  to  the  king 
and  gov<>rnment,  as  fol.  312,  &c. 

Mr.  Atkintj  in  defence  of  Mr.  Prynn,  said. 
That  the  eloquence  of  tliose  gentlemen  who 
argued  a);ainst  Mr.  Prynn,  ma&  an  exposition 
which  was  no  part  of  liis  intention,  in  which 
point  he  would  endeavour  to  clear  him;  and 
the  way  was  by  letting  their  lordships  know, 
that  many  Passages  in  that  Book  are  only  to* 
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DOW  bringeth  bhn  under  jour  lordfthif»8  oen^are; 
That  I  may  not  ofieud  tbe  patieocc  of  tliia 
Oiuft,  (tbe  court  is  fiilt,  and  the  expectatioa  is 
greary)  I  will  cooclade  with  all  humiliBty,  and 
wi^h  and  crave,  that  he  who  is*  the  Suprem* 
Judge,  may  be  with  your  lordships  io  this  maU 
ter,  and  may  be  over  ell  yoar  good  thoughts, 
judgments  and  sentences  this  day,  in  this  causa 
of  this  poor  gentleman.  And  this  is  all  I  hum* 
bly  offer  in  Defence. 

The  next  day  of  hearings 

Mr.  Holltourn,  of  counsel  v^ith  Mr.  Piynn, 
spake  thus : 

My  lords;  I  am  assigned  ooonseiior  with 
Mr.  Prynn.  The  Information  is  for  pablishing 
ill  print  a  Libel  or  Volume  of  Libels  against 
king,  queen,  state,  ike.  My  lords,  for  Mr. 
Prynn,  'he  doth  humtiy  cast  hi  f  self  at  your 
lordships  feet.  For  the  B(K)k,  I  must  say,  he 
doth  humbly  submit  himself  co  your  lordships; 
yet,  my  loids,  his  heart  will  not  gire  him  leave 
to  say,  tliat  he  is  guilty  of  thr>se  gruss  offences 
that  are  laid  to  Itis  charge.  He  conffsseih  him- 
self to  be  justly  brougl  t  before  your  lordships 
for  his  ill  exprersions,  i^htch  may  prove  an  oc^ 
casion  of  scandal  by  misconstruction,  and  so 
some  dangerous  principle  may  be  infused  into 
tbe  subjects :  And  he  beggeth  your  lordships  to 
consider  of  them,  according  to  the  intentions  of 
his  heart,  whicii  were  fair  and  honest,  though 
hirsh  ill  expression,  tliat  he  may  receive  a 
favourable  coustruction,  for  that  he  citeth  his 
Authors,  and  their  words,  and  not  his  own. 
And  for  that  he  meddleth  with  matter^  not 
proper  to  Stage-Plays,  as  in  mentioning  the 
Sabbath,  his  meaning  was,  Stage-Plays  upon 
the  Sabbath-day:  his  mentioning  Habits  and 
Recreations,  was  in  relation  to  men  putting  on 
women s  habits,  and  unlawful  recreation  at 
plays,  and  so  he  conceives  them  not  altogether 
i in  pertinent. 

For  the  Manner  of  his  writing  be  is  heartily 
sorry,  tliat  bis  style  is  so  bitter,  and  bis  imputa- 
tions so  unlimited  and  general;  yet  in  this  he 
was  led  thereunto  by  Authors  in  tbe  like  ca<^, 
which  be  offers  for  his  excuse :  be  hopes  bis 
passion  against  these  abuses  by  Plays  may  a 
little  plead  bis  excuse. 

Nonr  for  tbe  Manner  and  Matter  alledged 
against  him  out  of  his  own  Book,  in  that  he 
hopes  your  lordships  favour :  lie  saith,.  that 
those  that  are  judges  of  the  Books  fur  licensing, 
they  pre  guilty  of  the  matter,  and  he  bopeth 
that  this  Book  doth  diffier  from  all  the  books 
brought  into  this  court;  for  here  are  none 
brought  but  such  as  are  unlicensed,  and  this 
is  licensed :  and  he  submitteth  thus  to  that 
point. 

My  lords,  as  to  the  general  end  and  inten- 
tion of  his  Book,  be  sweareth,  that  tlie  genernl 
resort  unto  pls}^  was  the  first  occasion ;  nnd 
his  end  was  for'tbe  Reformation  of  tbe  abuse 
of  it,  and  no  otherwi<)e :  and  then,  my  lords,  he 
hopeth  he  shall  not  incur  your  lordships  severe 
censure.  He  did  not  send  the  Book  beyond 
tlieseas  te  be  priDtcd,  but  printed  it  htfs; 


hitively  spoken,  and  not  positive,  and  most  of 
them  are  but  the  athrmations  of 'Otlter  authors 
of  ^everaV  kinds  and  professions  :  as  where  it  is 
said,  that  '  sncii  incarnate  devils  as  frequent 

*  plays,'  &c.  be  kpeaketh  by  tbe  way  of  common 
frequenting  of  Playn,  U  st  they  prove  incarnate 
devils;  and  so  of  ladies  that  ea^t  off  their  nature 
end  modesiy,  that  is  relatively  spoken  by  fre- 
quenting plays,  lascivious  dancing,  &c.  and 
when  he  speakt  th  of  those  in  a  continual  pro- 
positiitn,  hi"*  argument  is  thus: 

*  lliat  whicli  doth  ordinarily  (if  not  always) 

*  defile  the  eyes,  the  eirs,  and  souls  both  of  the 

*  act'ffs  and  sp^^ctators,  by  ingendring,  by  exci- 
'  tgig  iiferetiirioiis,  lustful,  iewd,  adulterous  de- 

*  sites  and  adections  in  their  hearts,  or  by  in- 

*  stigating,  by  preparing,  by  inducting  thein  to 

*  actual  uncieanness,  mustJieeds  be  abominable 

*  and  unlawful  unto  Christians ;  but  ttiese  Stage- 
'  Plays,  &c.  tliertffore  they  must  needs  be  aoo- 
'  miuable.'  And  there  is  none  but  Whores, 
Panders,  or  foul  incarnate  Devils,  who  dare 
controul  that  minor  truth. 

My  lords ;  He  doth  not  condemn  New-year's 
Gifts,  but  acknowledges  them  to  be  as  tokens 
and  testimonies  of  favour  and  respect  from 
superiors  to  their  inferiors;  and  for  Dancing 
(under  favour)  he  doth  not  condemn  it  at  all; 
he  hath  commended  the  same  as  single,  and 
dancing  the  measures.  And  for  dancing  in 
great  men  and  princes,  he  doth  protest  it  wns 
far  from  his  thought  to  cpmpare  tliese  times  to 
Nero*s,  under  so  pious  and  reli^fious  n  prince  as 
we  have,  and '  by  whom  we  receive  so  much 
happiness.  That  bad  been  so  impious  and  un- 
worthy, that  he  could  by  no  means  make  any 
apoloey;«bnt  as  well  his  person  as  his  pen 
should  have  been  detestable,  if  he  had  made 
any  such  comparison. 

And  where  be  do)h  speak,  that  Dancing  and 
Masqoing  have  been  near  as  expencefol  as  the 
warsy  in  tlmt  be  means  in  Henry  ibe  8th's  time, 
and  not  in  these  days ;  as  I  take  it,  he  speaks 
there  of  a"  History  that  doth  express  the  great 
charge  in  that  time.  , 

I  shall  desire,  as  I  did  begin  in  the  opening 
of  his  Answer,  that  he  may  lay  fast  hold  uf>on 
the  rock  of  the  king's  favour  and  mercy,  and 
compassion  of  this  court;  and  what  his  inten- 
tioos  are,  they  are  best  known  to  bis  own  hei«rt, 
his  expressions  known  to  your  lordships.  I 
cannot  condemn  his  heart,  I  vrill  not  excuse 
his  pen. 

This  if  your  lordships  will  give  me  leave,  I 
shall  say;  I  have  long  known  him  tn  a  Society 
of  Inns  of  Court,  where  lie  has  lived  :  and  for 
his  ordinary  discourses  (except  tbe  matters  in 
this  Book)  they  have  not  been  factious  or  sedi- 
tioos.  But  now  he  is  before  your  lordships, 
truly  for  my  part,  I  compare  liim  to  the  condi- 
tion of  an  Abtrononier,  %vbo  fixed  his  eyes  so 
much  upon  tbe  st-^rs,  that  he  did  not  look  to 
his  feet,  und  so  fell  into  a  ditch  :  for  his  eyes 
were  so  fixed  upon  this  subject,  upon  the  com^ 
mon  resort  ro  Stagc-Ptays,  and  the  great  abuse 
that  comes  ivy  tliem,  that  lie  forgot  to  look 
down  to  his  hand  that  guided  his  pen,  which 
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and  it  was  three  years  in  the  press,  aod  licens- 
ed and  published. 

And,  my  lords,  the  Declaration  to  the  In- 
formation of  this  court,  speaketh  something  to 
hu  intentions,  vis.  to  whom  he  dedicated  this 
Bodk,  and  he  dispersed  it  himself  to  men  of 
known  integrity ;  and  certainly  if  his  heart  had 
been  guilty  of  those  fool  crimes,  he  would  not 
have  presented  one  of  these  Books  to  Mr.  At- 
torney Noy  himself.  He  did  not  absent  him- 
self, as  one  guilty  of  sach  offences  would  have 
done ;  he  was  so  far  from  having  disloyalty,  tliat 
be  dotli  commend  the  king  and  state,  and 
that  could  not  be  with  an  intention  against 
king  and  state.  And  all  the  Charges  tliat  lie 
upon  him  Tor  his  foul  intentions  are  but  infer- 
ences upon  his  fiook,  and  consequences,  and 
Buch  of  them  only  that  be  strained,  and  not  ot 
necessity. 

The  next  thing  charged  upon  him  is  Perjury, 
for  that  he  said,  he  shewed  no  part  o(  this 
Book  to  any  before  it  was  shewn  to  Sparkes  ; 
yet  it  was  proved  by  Dr.  Harris  and  Dr.  Goade, 
that  they  saw  it  many  years  ai^o.  As  to  this 
he  saiih,  they  speak  only  of  his  Book,  concern- 
ing Plays,  containing  a  quire  of  paper :  and 
that  it  is  true,  he  did  shew  them  such  a  book  : 
but  that  book  was  not  this  book  ;  though  they 
be  of  one  subject  and  matter,  yet  they  ditfer 
much  in  form  and  frame. 

Then  Mr.  Hern  spake  on  his  behalf  as  fol- 
lows : 

My  lords ;  We  that  are  assigned  cotmsel  for 
Mr.  Frynn,  do  come  with  great  disadvantage, 
both  in  number  and  Judgments,  considering 
the  great  abihty  of  the  king's  counsel,  who 
have  spoken  against  us.  If  the  construction 
they  have  made  be  theirs,  then  clearly  we  are 
(as  they  would  have  us)  to  fall  deep  by  your 
lordships  Sentence. 

The  weight  of  this  Cause,  and  the  aggrava- 
tions upon  it  by  the  king's  Counsel,  made  me 
the  last  day  (without  desire  of  my  client)  to 
crave  farther  time,  for  we  durst  not  then  give 
any  Answer.  All  that  I  can  now  say,  is,  That 
your  lordships  would  look  upon  the  intentions 
of  his  heart,  in  that  he  hath  explained  himself 
as  fair  as  any  man  can  do  by  his  oath  :  how  is 
it  possible  to  make  other  proof  of  the  clear  in- 
tentions of  his  heart,  than  by  his  ontli?  His 
oath  is  admitted  as  nroof  against  him,  in  the 
acknowledgment  of  his  Book;  and  shall  it  not 
hp  admitted  to  him,  to  clear  the  intf  griry  of 
his  heart  i  We  beseech  your  lordships  to  look 
upon  him,  as  not  writing  these  things  out  of 
perverseness  of  spirit,  but  out  of  the  abundance 
of  his  heart  transported  with  zeal  against  the 
growing  evils,  which  have  befallen  many  of  this 
nation,  and  some  of  his  own  acquaintance,  by 
their  fVequenting  of  Stage-Plays.  We  that 
know  him  must  say,  as  far  as  our  knowledge 
will  give  us  leave,  that  in  all  passages  that 
have  fallen  from  him  to  us,  he  hath  expressed 
himself  full  of  devotion  and  dnl^  to  his  ma- 
jesty and  the  queen;  and  shall  humbly  take 
leave  to  offer,  some  passages  out  of  his  Book; 


which  do  bear  evidence,  that  he  dotli  speak 
well  qf  both  their  majesties,  and  of  the  state  ; 
and  that  by  inferences  and  distinctions  there 
made  :  and  what  is  it  but  inferences  made  out 
of  other  passages  of  his  Book,  wliich  doth  re- 
flect upon  him  ? — Which  Passages  were  opened 
by  the  Counsel,  but  not  read. 

The  Sentence. 
Tlirce  Star-Chamber  days  bai'ing  been  spent 
in  tiie  hearing  of  tliis  Cause,  the  lords  sat  the 
fourth  day  to  proceed  to  Sentence,  which  held 
till  four  ot  the  clock  in  the  afternoon ;  andthe^ 
passed  such  Sentence,  on  Mr.  Prynn,  as  i^ 
expressed  in  the  ensuing  speeches,  which  in 
ehect  comprehend  all  tliat  was  said  by  otivers. 

The  fin>i  was  of  Francis  Lord  Cottivgtong 
Chancellor  of  the  Exchequer,  whose  turn  was 
to  begin  first  to  speak,  as  being  in  the  lowest 
degree  of  quality  by  bis  place.  And  ctimmonly 
he  that  b^ginneih.  as  he  openeth  the  matter  at 
large,  so  he  inclmeth  thereby  many  lords  to 
forbear  making  of  speeches,  and  only  to  de- 
clare them^lves  to  concur  in  Sentence  with 
liiiiv  that  beean  first,  or  with  some  othtrr  lord 
that  spake  before,  as  their  judgments  lead 
them. 

My  lords  (said  my  lord  Cottingtan),  his  ma- 
jesty s  Attorney-General  hath  brought  Mr, 
Prynn  before  your  lordships,  with  other  Defen- 
dants, Thomas  Buckner,  Michael  Sparke-^,  &c. 
It  is  ior  publishing  a  libellous  Book,  or  Volume 
of  Libels,  to  the  scandal  of  his  majesty  and  the 
state.  To  my  understanding  it  may  he  more 
properly  said,  the  ^reat  and  high  malice  of  Mr. 
Prynn,  pubhshed  and  declared  in  that  Libellous 
Book  ;  a  malice  cxpres»ed  in  a  manner  against 
all  mankind,  and  the  best  sort  of  nJankind,' 
against  king,  prince,  peers,  prelates,  magis- 
trates and  governors,  and  truly  in  a  mnnner 
against  all  things.  But  that  which  bath  been 
more  remarkaole,  is,  his  spleen  against  the 
Church  and  Government  of  it:  therefore  for 
that  I  will  not  sentence  him,  (because  Mr. 
Attorney  doth  forbear  to  prosecute  against  him, 
for  that  which  belongeth  to  the  Church)  yet  it  ia 
an  argument  of  hi»  great  and  high  malice  :  and 
when  I  consfder  of  that,  which  hath  been  so 
often  repeated,  that  he  writ  this  Book  alone, 
surelv  he  was  assisted  immediately  by  the 
Devil  himself,  or  rather  he  hath  assisted  the 
Devil.  He  hath  written  a  book  against  the  due 
reverence  and  honour,  which  all  Christians  owe 
to  our  Saviour  Jesus,  this  doth  convince  mj 
judgment  against  him  ;  but  the  Book  (as  Mr. 
Attorney  saith)  declares  the  man,  it  is  the 
witness  :  and  if  your  lordships  observe  the  par- 
ticulars and  style  of  it,  you  will  say  it  is  a' 
strange  thing  ;  the  veiy  style  doth  declare  the 
intent  of  the  man,  and  that  is  (as  Mr.  Attorney 
said)  to  woric  a  discontent  and  dislike  in  the 
king's  people  against  the  Church  and  Govern- 
ment and  disobedience  to  our  gracious  sove* 
reign  the  king.  If  Mr.  Prynn  should  be  de- 
manded what  he  taould  have,  heliketh  nothing, 
no  state  or  sex  ;  music,  dancing,  &c.  unlawful 
even  in  kings ;  no  kind  of  tccreation,  no  kini 
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be  cut  off,  so  far  M  niay  go  with  tbe  Censore 
of  tliis  Court.  My  lords,  Mr.  Prynn  is  better 
d<falt  withal,  tbao  he  would  have  princes  dealt 
wi<h ;  he  bath  bad  very  fair  trials. 

Fur  his  Defeiicei  I  look  notice  of  it  likewise : 
I  do  remember  lliat  all  those  gentleiuen,  that 
were  employed  and  assigned  as  counsel  for  bia 
Defence,  every  one  of  them  began  to  crave 
mercy  of  the  Court ;  yet  they  came  with  » 
Defence  and  Justification,  so  far  as  their  cause 
would  bear.    Mr.  liolbourn   said.   That  for 

*  Players,  they  were  rogues  by  the  suiute :' 
Yet  Mr.  Attorney  said,  *  They  are  not  rogues 

*  by  the  sUtute,  unless  they  wander,  &c.'  My 
lords,  he  said,  his  intention  was  against  public 
and  common  Plays;  yet  seek  all  bis  book 
thorow,  and  you  shall  find  it  is  against  plays  in 
princes  palnces.  His  intention  now  roust  be 
underst<MKl  by  his  Book,  and  by  his  words;  and 
tliat  which  be  doth  apply  of  any  author  is  hit 
own.  And  1  think  his  Defence  did  aggravate 
bis  offence.  As  to  his  Defence  against  tbe 
ladies,  lie  saith,  be  speakcth  it  relatively  and 
not  positively;    yet  he  saitti,    'Our  English 

*  ladies  are  so  and  so  whorinh,  Aic'  And  for 
that  part  of  his  Book,  wherein  lie  condemna 
Murder,  Mr.  Prynn  will  have  murder  unldwful; 
but  execution  of  princes  is  Kot  murder,  and 
therefore  thnt  is  a  lawful  ret.  Mr.  Attorney 
said  well,  the  end  of  this  man  and  John  Man* 
anno,  (a  Jesuit)  Ike,  they  are  all  one,  they  all 
cry  malice  against  princes. 

I  sIihU  humbly  crave  pardon,  and  discharge 
ray  conscience,  and  shall  let  your  lordships  see, 
how  I  understand  the  sense,  and  that  so  I  am 
to  judge  ;  and  I  conceive  it  to  be  as  your  lord- 
ships see,  that  tbe  malice  of  this  Book  is  asaiost 
king  and  state :  and,  my  lords,  witii  this  1  sen- 
tence M  r.  IVynn. 

1  do  in  the  first  place  be«in  Censure  aith 
his  Book ;  I  condemn  it  to  be  burnt,  in  the 
m«j»t  public  manner  that  can  be.  The  manner 
in  DtluT  countries  is,  (where  such  Books  are) 
1(1  be  tiurot  hy  the  han^^uian,  tliough  nut  used  in 
En|;liind  (yet  I  wish  it  may,  in  respect  of  ilie 
s(rnn<^en<^  and  lieinou»ness  of  the  matter 
ciintnined  in  it)  to  hnve  a  strange  matuier  of 
huriiinij; ;  tliereiorc  I  shall  desire  it  may  be  so 
Uurtit  hy  the  hand  of  the  hnn;;man.  It  it  may 
n£;rre  Mith  the  court,  I  do  nd judge  Mr.  Prynn 
I »  be  put  from  tlie  bar,  and  to  be  for  ever  un- 
capable  of  liis  prufe^Mon.  I  do  adjudge  bim, 
my  lords  Tliat  the  Society  of  LincoluVIun 
do  put  him  out  of  the  bociety ;  and  because 
he  hud  his  off>priiig  from  Oxlbrd  (now,  »itb  a 
low  voict ,  said  the  bi^ll0p  of  Canterbury,  *■  I 

<  am  sorry  that  ever  Oxford  bred  such  an  evil 

<  member*)  theie  to  be  degraded.  And  I  do 
condemn  Mr.  Prynn  tn  stand  in  the  pillory  in 
two  placeii,  in  Westmiiisiter  and  Clieapside ; 
and  that  he  shall  lose  both  his  ears,  one  in  each 
piHce ;  and  with  a  Paper  on  his  bead,  deckring 
h')w  foul  an  offence  it  is,  viz.  *  That  it  is  for 
'  an  infamous  Libel  against  both  tlieir  majesties, 

*  state  and  gdvemmeut,'  And  lastly,  (nay  not 
lastly)  I  do  condemn  him  in  5,000/.  Fine  to  tlie 
king.    And  lastly,  perpetual  Imprisomneiit, 


of  entertainment,  no,  not  so  much  as  hawking, 
all  are  damned.  The  very  truth,  Mr.  Pry  mi 
would  have  a  new  government,  he  would  i\k%e 
a  new  church,  he  would  have  new  laws,  new 
entertainment,  God  knows  what  he  would 
have;  anew  kmg  he  would  have,  and  have  all 
the  people  of  his  mind,  to  be  di»cooteuied  with 
their  king  and  government. 

Mr.  Prynn  confea^eth  he  did  write  tbe  Book, 
miul  it  is  true  he  did  endeavour  the  priming  of 
it,  and  the  publibhing  of  it,  tliis  is  proved  very 
weH ;  yea,  but  Mr.  Prynn  had  no  other  inten- 
tion but  a  tenderness  of  conscience,  he  meant 
no  hurt  to  the  king  or  state  (as  \u^  Counsel 
said):  but  Mr.  Attorney  answered  them,  thnt 
he  is  not  the  declarer  of  bis  intentions,  he 
roust  be  judged  by  the  Book,  by  his  words,  more 
eertainly  by  the  effect ;  for  all  good  men  do 
receive  scandal  hy  this  Book,  and  all  of  Mr. 
Pryon's  humour  were  glad  of  this  Buok.  When 
I  consider  what  kind  of  Libel  it  is,  it  is  not  like 
other  libels  :  other  libels  have  been  by  pennons 
discontented,  some  poor  rogues  scattered  up 
end  down  ;  but  here  is  a  libel  in  foho,  and  in 
print,  and  justifieth  itself  by  authors  with  &" 
nigh  hand,  *  Th«t  is  tiiere,*  and  *  that  is  there.^ 
And  (my  lord)  when  i  consider  those  high 
Passages  in  his  Book,  I  protest  nnto  you,  iht  y 
•re  things  to  be  abhorred  ;  thry  arc  not  spoLeii 
relatively  (as  his  counsel  would' have  it)  but  po- 
sitirely,  '  That  our  Engli«»h  ladies,  shorn  and 
'  frizzled  madams,  have  hist  their  modesty ; 
'  that  the  Devil  is  only  honoured  in  dancine  ; 

*  that  Plays  are  the  chief  delight  of  the  Devil; 

*  that  thev  that  frequent  plays  ared8mned,aiid 
'  so  are  all  that  do  not  concur  with  him  in  his 

*  opinion,    Whnl-cs,    Panders,    foul  incarnate 

*  De^'ils,  Judn.s*s  to  iheir  Lord  and  M.i»ter,  6:c. 

*  princes  dancinir  in  ihcir  own  persons,'  hi» 
censure  of  tht- m  i«  infamous,  ike.  But  tlie  foul- 
e>t  of  all  is,  *  Tbai  this  was  Ute  cuu»e  of  uu- 
'  timely  endsi  in  princes.' 

My  lords,  bhall  not  all  tlut  hear  these  thins^s 
think,  that  it  ii  the  mercy  ol  the  kins;  that  Alt. 
Prynn  is  not  dt^stroyed  .^  Have  we  not  seen  men 
lately  condemned  to  be  handed  and  r^uartcred 
for  lar  less  mutters?  One  Penchain,  i  was  my- 
self empl>yed  with  otiicrs  in  the  examining  of 
bim  ;  be  confessed,  thttt  ih«  Writing  for  whicli 
he  wus  questioned,  was  a  Sermon  that  he  did 
intend  tu  prearh :  the  Words  were  again^t  tl;r 
pei'son  of  the  kinc,  yet  (le  never  preached  it ; 
y*et  because  he  had  written  it  i«itli  an  intention 
to  prench  if,  tie  %vns  hrouuht  up  on  this  p<iint 
and  conde<uned  to  die.  But  this  Bi>ok  is  in 
print ;  it  is  against  all  mngistiaies,  and  purii- 
cularly  against  (he  kiiij;  our  so\erri«;n,  and  hi^ 
blessed  con&utt.  An»l  yet,  my  lord%  ii  plcrtseth 
his  majesty  to  let  Mr.'  IVynn  haie  his  trini 
here.  I  will  not  trouble  your  lordbhips  with 
any  moi-e  pans  of  the  Book :  Mr.  Attorney 
Doted  uiKo  your  lordsltip't,  thutj^ou  i>hould  see 
bow  necessary  it  was,  thiU  Mr.  Prynn  should 
be  clean  cut  off,  as  one  thnt  hath  a  long  lime 
endeavoured  to  move  the  people  to  disohi  di- 
ence  aguiilsttlie  liin<,  &c.  .  Su  I  say  yvith  Mr. 
yittorney^  it  is  high  lime  that  Mr.  Prynn  may 
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There  are  other  DefendnDts,  Tbonias  Buck- 
tier,  whom  I  conceive  V)  be  ihe  chaplain  chai*g- 
cil  with  die  iiceusiii^  of  tiic  Bouk.  I  observe, 
that  Mr.  Attorney  hath  tiule  or  nothing  prose- 
caCed  a^rainbt  him.  It  i»s:<i'l,  he  did  comiiine 
with  the  Writer  and  Stationer  for  thiti  iufumous 
Libel.  It  doih  appear  that  he  did  Jicense  it, 
or  ut  least  G4  pages  tUerrof ;  I  think  it  be  n!s3 
true,  that  Mr.  Buckner  did  bee  the  Book  after 
it  wtts  printed.  It  is  said,  for  his  excuse.  That 
Air.  Buckner  was  cozened  and  surpri/ed  by 
Mr.  Prynn  and  Spark.cs;  but  it  is  plain  he  li- 
censed ir,  or  at  least  (>4  pages ;  tlierefore  I  ^^hall 
jud^c  according  to  the  proof,  n&  it  is  the  usual 
custom  of  ibis  Court.  1  must  judge  Mr.  Buck- 
ner to  be  wortby  of  a  very  sliarp  Sentence,  for 
certainly  there  is  a  very  great  inconvenience 
fallen  upon  the  state,  fur  want  of  due  exuuii- 
nation  :  to  what  purpose  i&  tbere  on  exaniina- 
ttoi^  of  Books,  if  there  shall  be  a  connivance 
and  winking  at  the  j):u*ty  that  dorb  it?  I  shall 
ibink  Mr.  Buckner  not  only  worthy  of  a  severe 
reprehension,  but  I  shall  censure  him  first  to 
have  Imprijioument  according  to  the  course  of 
the  court,  and  50/.  Fine  to  the  king. 

Now,  my  lords,  the  next  is  Michael  Sparkes, 
and  he  is  the  tliird  ;  and  he  is  the  Printer  of 
the  Book;  and  binder,  and  publisher  thereof. 
In  bis  Defence  he  hath  shewed  your  Iord>hips 
a  piece  of  the  Book  licensed  by  Mr.  Buckner, 
and  saith,  it  was  all  licensed,  but  that  be  proves 
not;  but  that  it  was  entered  in  the  Stationers- 
Hall,  that  he  proves.  But  I  do  find,  that  he 
perst^aded  men  to  buy  this  Ik>ok  after  it  was 
prohibited ;.  and  before  it  was  prohibited  he 
persuaded  men  to  buy  it,  saying,  '  It  was  an 
'excellent  Book|  audit  would  be  called  in/ 
and  then  sell  well.  I  do  fine  Sparkes  500/.  to 
the  king,  and  to  stand  in  the  pillory,  without 
touching  of  his  ears,  with  a  Paper  on  his  head  lo 
dcclHrelus  offence,  and  it  is  most  necessary  in 
these  times;  and  for  tha  pillory  to  be  in  Paul's 
Church-yard.  ('  It  is  a  consecrated  place,' 
saith  the  Archbisliop  of  Canrcrbury).  I  cry 
your  grace's  mercy  (saiil  my  lord  Cottiugton) 
then  let  it  be  in  Cbeapsidc.  For  the  other 
tbree,  I  find  that  Mr.  Attorney  doth  not  pro- 
secute them;  therefore^  my  lords,  I  do  not  cen- 
sure them. 

The  next  in  course  thai  spote'after  the  lord 
Cottihgton,  w.is  the  L.  C.  J.  lUchardson. — My 
lx>rds;  Since  I  have,  had  the  honour  to  attend 
this  Court,  writing  and  printing  of  Books  have 
been  exceedingly  found  fault  withal,  and  Have 
received  a  sharp  censure,  and  it  doth  grow 
every  day  worse  and  wor^e;  every  man  taketli 
upon  him  to  understand  wlmt  he  concciveth, 
nnd  thinks  he  is  nobody  except  he  be  in  print. 
We  are  troubled  liere  with  a  Book,  a  monster,- 
^  Monstrum  horrendum,  informe,  ingens  !'  It 
hath  been  a  question  who  is  the  Author  of  tliis 
Book  ?  Surely  I  am  satisfied  in  my  conscience 
he  is  the  author  of  it :  but  truly  give  me  leave, 
I  do  not  think  Mr.  Prynn  is  the  only  actor  in 
iliis  book,  but  that  there  were  many  heads 
and  hands,  therein  besides  himself.  I  would 
to  God  in  heaireu;  the  devil  and  all  else  that 
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had  their  heads  nnd  l^inds  therein  besides  Mr. 
Piynn,  wtre,  ike,  for  1  think  they  are  i»Jl  ilU 
willcrs  to  the  fctate,  ajicl  di serve  severe  punisit- 
me«Jt  as  wtll  as  Mr.  Prynn  doth.  This  Book 
is  the  suhjcct  of  this  duy*s  woik,  and  it  Is  an- 
nexed, by  Mr.  Attorney,  to  the  \ery  ij.furma- 
tliw  itself. 

For  I  lie  Book,  I  do  hold  it  a  mojst  scun(h\lous, 
infamous  Libel  to  tiie  king's  majesty,  a  most 
pious  and  religious  king;  lo  the  (jueen's  ma- 
jesty, a  most  excellent  and  gracious  (juet^n^ 
such  a  one  as  this  kingdom  ntvtr  enj(»\Ld  (he 
like,  and  I  think  the  eurth  never  had  a*  htner. 
It  is  scandalous  to  all  tlie  honourable  lord»,  mid 
the  kingdom  itself,  and  to  uU  sorts  of  people. 
I  say,  eye  never  saw,  nor  ear  ever  l.eard  of 
such  a  scandalous  and  seditious  thing  os  this 
mis-shapen  monster  is.  How  scandalous  a 
thing  It  is,  hath  appeared  already  to  your  lord- 
ships, by  the  king  and  queen's  counsel  against 
Mr.  Prynn;  I  will  not  for  my  part  repeat. 

Yet  give  me  leave  to  read  a  word  or  two, 
where  he  comeih  to  tell  your  lordships  of  the 
Reasons  wliy  he  writ  this  book  :  Because  he 
saw  the  number  of  the  plays,  play- books, 
play-haunters,  and  play-houses  so  exceedingly 
mcrensed,  there  being  above  40,000  play-books, . 
being  now  more  vendible  ihftn  the  choicest 
Sermons.  What  snith  he  in  the  Fpistle  Dedi- 
catoiy,  speaking  of  play-books  ?  *  They  arc  so 
'  big  a  price,  and  are  printed  in  far  better  pa- 
'  per  than  mo^t  octavo  and  quarto  bibles,  x^hicU 
'  harJly  find  so  good  vent  as  they;  and  then 
'  come  in  such  abundance,  as  they  exceed  all 
'  number,   and  it  is  a  year's  time  to  peruke 

*  them  over,  they  are  so  multiplied  :'  and  then 
he  putteth  in  the  margin,  '  Ben  Johnson,  ^'c. 
'  printed  in  better  puper  tlmn  most  bihies. 
'  Now  if  this  be  not  a  tax  upon  the  kingdom, 

<  to  print  these  books  in  better  paper  than  the  . 
'  Bible  itself,  for  my  part  I  leave  it  to  yom* 

'  lordships.^  This  monster,  this  huge,  mis- 
shapen monster,  I  say,  k  is  nothing  bu'«.  lies, 
.and.  venom  against  all  ^orts  of  people.  .U  u  a 
strange  thing  what  this  m^in  taketh  upon  him^ 
He  is  not  like  those  Powder-Traitors,  ihey 
would  have  blow\i  up  all  at  once ;  this  tbrowitu 
all  down  at  once  to  hell  together,  and  deliver- 
eth  iheiu  over  to  Satan.  1  beseech  your  lord- 
ships to  give  me  leave :  '  Stnge-plays,'  &c. 
saith  he,  '  none  are  gainers  and  honoured  by 
'  them  but  the  Devil  and  Hell ;  and  when  they 

*  have  taken  their  wills  in  lust  here,  their  souls 
'  go  to  eternal  torment  hereafter.'  And  this 
must  be  tlie  end  of  this  monster's  horrible  sen- 
tence.    He  saith,  'So  many  as  are  in  play- 

<  houses,  are  so  many  unclean  spirits ;'  and 
that  '  Plny-haunters  arc  little  better  than  in- 
'  carnate  devils.'  lie  doth  not  only  condemn 
all  Play-Writers,  but  all  protectors  of  them, 
and  all  beholding  of  them;  nnd  dancing  at 
plays,  and  singing  at  plays,  they  are  all  datnned, 
and  that  no  less  than  to  hell.  I  beseech  your 
lordships  to  give  mc  leave  but  in  a  word  to  read 
unto  you  what  be  writes  of  dancing,  &c.  '  It  is 

*  the  Devil's  pcofession  ;  and  he  tliat  entereth 

<  into  a  dance,  entereth  into  a  devilish  profes- 

2  p 
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*  sion ;  and  so  many  paces  in  a  dance,  so  man; 
'  paces  to  hell :'  This  is  that  which  he  cooceiv- 
ith  oi  Dancing,  '  The  wainan  that  ^ingelh  in 

*  the  dance,  u  the  prioress  of  the  D^vil,  and 

*  those  that  answer  are  clerks,  and  tt»e   be- 

*  holders  are  the  parishioners,  and  the  muiic 

*  are  hells,  and  the  fiddlers  are  tlie  mitistreU  of 

*  the  Devil/  I  said  it  was  a  seditious  Lil>el ; 
this  point  of  sedition  is  the  only  thin)S  thiit  trou- 
bles me,  and  it  is  that  which  1  shall  ofitr  tn 
your  lordships :  For  I  do  know  it,  tlie  good 
opinion,  heart,  will  and  affections  of  the  kingS 
people  and  subjifcts  are  the  king's  greatest 
treasure.  Now  i{  this  be  so,  then  for  any  man 
cuoninisly  to  nridf^rmine  these  things,  to  take 
Away  the  hearts  i>f  the  subjects  from  the  king, 
and  to  bring  the  king  into  an  if!  opinion  among 
his  people,  this  is  a  most  damned  offence  ;  and 
if  Ivtere  in  my  proper  place,  and  Mr.  Prynn 
brought  before  me,  I  sboulil  go  another  way  l^ 
work.  I  protest  unto  tour  lordships,  it  roakcth 
my  heart  to  swell,  and  my  blood  in  my  vei»s 
to  boil,  so  cold  as  I  am,  to  see  this  or  any  thing 
attempted  which  may  endanger  my  gracious 
•overeign  ;  it  is  to  me  the  greatest  comfort  in 
this  world  to  behold  his  prosperity. 

Much  hath  been  spoLen  concerning  these 
things,  and  something  by  my  lord  Cottington 
before  me ;  but  good  my  lora«,  give  me  leave 
to  remember  you  one  or  two  Passages,  not  yet 
spoken  of.  He  writeth  thus :  '  Thit  Nero's 
<  acting  and  frequenting  Plays  was  the  chitfest 

*  cause  that  stirred  up  othprs  to  conspire  his 

*  death.'  Would  any  man  think,  that  his  act- 
ing and  frerjuenting  of  plays  was  the  cbiefcst 
occasion  } 

He  writeth  in  another  place  worse  than  this, 
Fol.   464.    'Trebellius   Pollio    relates,    That 

*  Martian,  Heraclins,  and  Claudim,  three  wor- 
'  thy  Romans,  conspired  together  to  murder 

*  Gailtenus  the  emperor  (a  man  much  besotted, 

*  and  taken  up  with  Plays,  to  which  he  likewise 
'  drew  the  magiftrat^  and  people  by  his  lewd 
'  examples)  as  Flavtus  and  others  conspired 

*  Nero's  murder  for  the  self-same  cause,  he* 
Now,  my  lords,  that  they  should  he  called 
three  worthy  persons  that  do  conspire  an  em- 
peror^ deaih,  (thoii|h  a  wicked  emperor)  it  is 
no  Christian  expret^sion.  ^ 

If  subjects  have  an  ill  prince,  msrry  what  is 
the  remedy  ?  They  must  pray  to  God  to  forgive 
him.  and  not  say  they  are  worthy  subjects  that 
do  kill  him:  If  they  were  worthy  acts,'  Mr. 
Prynn,  I  can  tell  what  you  are  (Mr.  Prynn 
standmg  during  the  Censure  behind  the  L.  C. 
J.  Richardson,  and  archbishop  Neal).  No 
man  will  conspire  to  murder  a  king  that  can  be 
m  worthy  actor ;  for  the  very  thought  of  it  is 
bigh-treason,  He  speakerh  of  these  three,  that 
they  were  three  worthy  Romans  that  did  con- 
spire to  murder  Nero.  This  is  most  horrible, 
and  here  can  be  no  manner  of  exposition,  but 
\n  the  worst  sense:  for  his  excuse,  he  hath 
made  none  at  all,  only  it  wis  not  his  intention. 

Good  Mr.  Prynn,  yon  are  a  lawyer.  In- 
tenftbo !  I  know  wbere  the  word  standeth 
•quail  astbflt  you  may  take  the  intention  this 


way,  or  that  wsy,  with  the  righl-mind  or  left- 
hand,  there  in  thot  case  you  may  speak  the  m- 
lention  ;  but  where  the  words  are  plain  and 
posiiive,  as  in  yuur  Books,  here  i«  no  help  of 
mteution  in  the  world :  your  Words  are  plaiii 
and  clear,  therefore  you  can  never  make  any 
defence  at  all  ont  of  that.  Not  to  hold  your 
lorft>hips  any  longer,  my  lords,  it  is  a  most 
wicked,  infamouji,  scandalous,  and  seditious 
Libel.  Mr.  Prynn,  I  ranst  now  come  to  mj 
Sentence,  tbougfi  I  am  very  sorry,  for  I  luive 
knoMu  you  long,  yet  now  I  must  utterly  forsake 
yon  ;  fbr  I  find  that  yon  have  forsalcen  God, 
and  his  religion,  and  your  allegiance,  obedi- 
ence, and  bcmoor,  whtcti  you  owe  to  both  their 
excellent  majeities,  the  rule  of  charity  to  all 
noble  ladies,  and  persons  in  the  kinj^dom,  and 
forsaken  all  goodness.  Therefore  Mr.  Prynn, 
I  shall  proceeed  to  my  Censure,  wherein  I  agree 
with  my  lord  Cottington,  as  he  began  very 
well :  First,  fbr  the  burning  of  the  ^x)k  in  as 
disgraceful  n  manner  as  may  be,  whether  in 
Cbeapside  or  Paul's  Church-yard  ;  for  thot^h 
Paul's  Church-yard  be  a  consecrated  place,  yet 
Heretical  Books  hare  been  burnt,  in  that  place. 
And  because  Mr.  Prynn  is  of  LincolnVInn, 
and  that  his  profession  may  not  sustain  dis- 
grace by  his  punishment,  I  do  think  it  fit,  with 
my  lord  Cottington,  that  he  be  put  fVom  d^ 
bar,  imd  degraded  in  the  University;  and  I 
leave  to  my  lords,  the  lord  bishops,  to  see  that 
done ;  and  for  the  pillory,  I  hold  it  just  and 
equal,  though  there  were'  no  statute  for  it.  In 
the  case  of  a  high  crime  it  may  be  done  by  the 
discretion  of  the  court,  so  1  do  agree  to  that 
too.  I  fine  him  5,000^.  and  I  know  he  is  as 
well  able  to  ps  v  5,000/.  as  one  half  of  1,000/. 
and  perpetual  Imprisonment  I  do  think  fit  for 
him,  and  to  be  restrained  from  writing,  neither 
to  have  pen,  ink,  nor  paper ;  yet  let  him  have 
some  pretty  Prater-Book,  to  pray  to  God  to 
forgive  him  his  sms ;  but  to  write,  in  good  faitb 
I  would  never  have  him :  For,  Mr.  Pi7nn,  I  do 
judge  you  by  yonr  Book  to  be  an  insolent  spi- 
rit, and  one  that  did  think  by  this  Book  to  hare 
got  the  nsme  of  a  Reformer,  to  set  up  the  Pu- 
ritan or  Separatist  fiiction.  I  would  not  have 
Mr.  Prynn  go  without  a  recognition  of  his  of- 
fence to  the  king  and  queen's  msjescy.  I  agree 
to  the  Sentence  on  Buckner  and  Sparkes. 

Secretary  Cook,  Bv  this  vast  Book  of  Mr. 
Prynn's,  it  appeareth  he  hath  read  more  than 
he  hsth  studiea,  and  studied  more  than  he  hath 
considered;  whereas  if  he  had  read  hot  one 
sentence  of  Solomon,  it  had  saved  him  firom 
the  danger  he  is  now  like  to  fall  into.  The 
Preacher  saith,  '  Be  not  over-juvt,  fK>r  make 
•  thyself  ovcr^wise,  for  why  wilt  thou  destrov 
'  thyself?*  My  lords,  it  is  a  Sentence  requireto 
much  study  and  consideration.  It  is  most  cer- 
tain, that  righteousness  and  wisdom  are  soch 
virtue*,  as  they  help  forward  justice;  hot  \%hen 
wisdom  is  mixed  t^-ith  a  man's  own  humours, 
as  for  the  most  part  it  is  with  flesh  and  blood, 
there  is  danger  of  straining  it  too  far,  and  that 
will  tend  to  the  destruction  of  him  and  otheri 
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Exaniplei  are  too  pr^gnaot  of  this,  and  he  may 
take  it  fron^  a  good  Author,  even  from  Christ 
bioBi^lf.  When  his  Apostles,  out  of  zeal  to 
their  master,  would  have  called  for  fire  from 
Heaven  against  the  Samaritans  that  refused  to 
entertain  oim,  tlie  answer  was, '  You  know  not 
*  of  what  spirit  jnu  are/  I  would  Mr.  Prjnn 
would  have  considered  this. 

There  is  a  gooil  Spirit  that  is  meek,  tempered 
with  modesty  and  humility,  with  mildness  and 
with  equity;  and  such  a  spirit  is  always  tender, 
not  to  destroy,  root  up,  overthiow,  hut  to  bind, 
re|)air  aud  pieserve.  But  there  is  another  fiery 
apirit,  wbicb  is  always  casting  of  fire,  nothing 
but  damnation  anokdestructiun ;  certainly  such 
a  spirit  ever  tends  to  his  own  confusion.  And 
if  tnis  be  well  observed,  every  roan  shall  find 
it  true,  tbnt  such  a  spirit  ever  cometh  before 
destruction.  I  wish  Mr.  Prynn  were  not  an  ill 
example  of  this.  Certainly,  mv  lords,  vice  and 
corruption  ou^bt  not  only  to  be  reprehended, 
but  to  be  punibhed  severely,  and  that  sharply 
too  where  it  is;  but  Mr.  Prynn  should  have 
considered,  every  man  is  not  a  fit  reprehender. 
He  had  no  invitation,  nor  office,  nor  interest  to 
employ  a  talent  which  doth  not  belong  unto 
him.  If  magistrates  and  princes  should  mveigb 
against  all  tilings,  and  tolerate  nothing,  we  must 
live  no  longer  among  men ;  and  certamly,  if  we 
will  be  ttiought  to  live  with  them  that  are  wholly 
virtuous,  we  must  go  out  of  the  world ;  we  have 
a  good  author  for  this.  But,  my  lords,  a  tole- 
ration must  he  used,  and  that  Mr.  Prynn  would 
have  found,  if  lie  had  considered  his  own  body : 
shall  a  man  upon  every  slight  distemper  and 
disorder  in  his  body  take  physic?  Or  shall  iU- 
humours  be  purged  till  he  purge  all  out  ?  Cei^ 
tain  I  jr  he  wiU  purge  spirit,  life  and  all  away 
with  it.  And  as  it  b  in  the  natural  body,  so  it 
is  in  the  politic,  there  must  be  a  toleration  i^d 
connivance ;  it  cannot  be  governed  without  it, 
and  we  have  a  warrant  for  it.  Did  not  Christ 
himself  forbid  the  cutting  out  of  the  cares,  lest 
thejr  should  pluck  com, .  and  destroy  that  too  ? 
t  toink,  if  Mr.  Prynn  should  have  been  asked 
the  question  that  Naaman  did  to  the  prophet, 
h&  would  not  at  all  have  bid '  go  ^'^^  ^  peace,' 
he  would  have  threatened  Hell  and  Destruction. 
There  is  a  Christian  wisdom^  and  there  must 
be  a  toleration  in  all  states.  And  certainly  the 
faults  that  have  been  tolerated  in  all  times  were 
■Tester  than  modest  Plays,  or  modest  Dancing. 
It  is  not  my  intention,  neither  do  I  think  it  is 
the  intention  of  any  of  your  lordships,  to  apo- 
,  logize  for  Stage-Plays,  much  less  for  the  abuse 
of  them;  I  wish,  and  so  I  think  doth  e^try 
good  man,  that  the  abusie  of  tliem  were  re- 
strained ;  but,  my  lords,  not  by  railing,  cursing, 
damning,  inveiglung,  &c.  not  only  against  tbe 
fiiults  and  players  themselves,  but  against  all 
spectators,  and  those  that  come  to  them,  and 
4hat  of  all  degrees,  and  with  such  bitterness 
and  acrimony,  that  in  all  the  authors  alleged, 
whicli  are  infinite,  there  is  not  to  be  found  an 
example.  My  lords,  I  am  very  sorry  he  hath 
10  i^afned  hiquelf,  that  a  man  may  justly  fear 
Jbr  i^  ,tbB  XiipPO  Ui«t  hath  a  quarrel  agiaiost 


mankind.     But  I  love  not  much  ro  aggravate 

offences,  which  of  theuiselves  are  heavy  enough. 

He  cntleth   liis   Book   Histrio-mastix ;   but 

therein  he  sheweth   himself  like  unto  Ajax, 

<  Authropomastix,'  as  the  Grecians  called  bim» 
the  Scourge  of  all  mankind,  that  is,  the  whipper 
and  the  whip.  I  <^nnot  but  concur  with  the 
Censure  already  begun  by  my  lord  Cottington, 
given  against  Mr.  Prynn,  Buckoer  and  Sparkes. 

Afterwards  the  Earl  of  Dor«r<. spake  to  this 
effect: 

Such  swarms  of  mivmurers  as  this  day  dis- 
close themselves,  are  they  not  fearful  symptoms 
of  this  sick  and  diseased  time?  Ought  we  no( 
rather  with  more  justice  and  fear  apprelieud 
those  heavy  judgmenu  which  this  minor  Pro- 
phet, prophet  Prynn,  hath  denounced  agaiast 
this  land,  for  tolerating  indifferent  things,  to 
(all  upon  us  for  suffering  them,  like  tiiose  Mu- 
tineers against  Moses  and  Aaron,  as  not  fit  to 
breathe  ?  My  lords,  it  is  high  time  to  makd  a 
lustration  to  purge  the  air.  And  when  will 
Justice  ever  bring  a  more  fit  oblation  than  this 
Achan?  Adam,  in  the  beginning,  put  aames 
on  creatures  correspondent  to  their  natures : 
the  Title  he  hath  given  this  Book  is  Hisirio' 
mastig,  or  rather,  as  Mr.  secretary  Cook  ob- 
served, AathropomaUix ;  but  that  comes  not 
home,  it  deserves  a  far  higlier  title;  Diuiiniiiiojt, 
in  plain  English,  of  prince,  prelacy,  peers  and 
people.  Never  did  Pope  in  Ottkidra^  assisted 
with  the  spirit  of  infallihility,  more  positively 
and  more  peremptorily  condemn  fiereticks  and 
Heresy,  than  this  doth  mankind.  Lest  anv 
partial  Auditor  may  think  me  transported  with 
passion,  to  judge  of  the  base  liveries  he  be- 
stoweth  uDon  court  and  courtiers,  I  shall  dp 
that  whicn  a  Jiuke  ought  to  do,  viz.  assist  thfi 
Prisoner  at  the  bar.  Give  me  leave  to  re* 
member  what  Mr.  Attorney  let  fall  the  other 
day.  I  will  take  hold  of  it  for  the  gentleman's 
advantage.  That  this  gentleman  mul  no  mis- 
sion ;  if  he  had  had  a  mission,  it  would  have 
qualified  the  offence.  Our  blessed  Saviour, 
when  he  conversed  in  this  world,  chuse  Apos- 
tles, whom  be  sent  aftir  into  the  world,  '  J[te, 

<  pra:dicate,'  &c.  to  shew  the  way  of  Salvatioo 
to  mankind.  Faith,  hope,  and  charity,  were 
the  steps  of  this  Jacob's  ladder  to  ascend  Hea- 
ven by.  The  devil,  who  hates  every  man  upon 
earth,  played  the  divine,  cited  books,  wrouglbt 
miracles  ;4md  he  will  have  his  disciples  too^ 
as  he  had  his  confessors  and  martyrs.  My 
lords,  this  contempt,  dis*.eyalty,  and  despair, 
are  (he  ropes  which  this  emissary  lets  down  to 
his  gre^  roaster's  kingdom  for  a  general  ser- 
vice. My  lords,  as  the  tenor  of  their  commis- 
sion was  different,  so  are  tlie  ways :  these  holy 
men  advanced  thei^  cause  in  former  times  by 
meekness,  humility,  patience  to  bear  with  Uie 
weakness  and  infirmities  of  their  brethren;  they 
tauglit  obedience  to  majiistracy,  even  for  cop- 
science-sake;  tliey  divided  not  their  estatvs 
into  factions;  they  detracted  froih  none,  they 
sought  the  salvation  of  mep's  souls,  and  guided 
their  bodies  and  fj&c^pns  ai|sweiably ;  t)]^y 
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gave  to  Crosar  the  ihi»«i;s  that  were  Cresar's ;  if 
princes  were  had,  they  prayed  for  ihern,  if  good, 
they  praised  God  fijrthein;  hwveier,  they  bore 
with  I  hem:  ihis  was  the  doctrin.e  of  the  Pri- 
niitive  Chnrcli,  and  this  they  did.  I  appeal  to 
M»y  lordi  th-\t  hnvr  read  thisBouk^  if  Mr.  Pryun 
bus  not  t^ilh  brejirh  of  faith,  discharged*  his 
great  Master*:*  end.  iVJy  lords,  when  G«>d  had 
niatleall  Im  Works,  helooked  upon  them  and 
«aw  titai  I  hey  were  godd.  This  gentleman,  the 
Devil  havint;  put  spectacles  on  his  nose,  says, 
that  all  is  Gad :  no  recreation,  vocaiiun,  no 
Cfinditiou  good  ;  neither  sex,  magistrate,  ordi- 
nance, cii>toni,  divine  and  human,  things  ani- 
mate, inanimate,  all.ray  Ibrds,  wrapt  op  in  tnnssa 
ttainnai({^  ail  in  ihe  Ditch  of  Destruction.  Here, 
my  lords,  we  may  observe  the  great  prudence 
ot  ihis  Prmce'of  Darkness,  a  soul  so  traujiht  of 
tnalice,  so  void  of  humanity,  that  it  gorgeth  out 
all  the  filih,  impiety  and  iniquity  that  the  dis- 
corttcnt  of  this  age  doth  contract  against  the 
church  and  state.  But  it  may  he  some  follower 
•  ef  his  will  say.  It  was  the  pride  and  wickedness 
•f  the  times  thtit  prompted  him  to  this  work, 
and  *et  hi*  zeal,  throujrh  tenderness  of  con- 
•ciencc,  to  write  this  Book.  My  lords,  you 
may  know  an  unclean  bird  by  his  feathers;  let 
him  be  nnplomed,  unmasked,  pull  off  the  de- 
ceitful vizard,  and  see  how  he  appeareth :  this 
brittle  Conscience  Brother,  that  peihaps  starts 
at  the  sight  of  the  Corner-Cap,  sweats  at  the 
Surplice,  swoorts  at  the  sign  of  the  Cross,  and 
will  rather  die  than  put  on  Woman's  apparel  to 
save  his  life;  yet  he  is  so'iealous  foi'  the  ad- 
vancement of  his  Babel,  that  he  invents  legion?, 
•coins  new  statutes,  corrupts,  misapphes  te\ts 
with  false  interpretations,  dishonours  all  men, 
defames  all  women,  equivocatrs,  lyes;  and  yet. 
this  man  is  a  holy  man,  a  pilln>  of  the  church. 

Do  you,  Mr.  Pryun,  find  fault  with  the  •  court 
*  and  courtiers  habit,'/*  silk  and  sattin  divines? 
I  may  say  of  you,  you  are  all  purple  within,  oil 
pride,  malice,  and  all  disloyalty?  you  are  like 

a  tumbler,  who  is  commonly  squint-eyed,  you 
•   look  one  way,  and  run  another  way :  tJioueh 

Tou  seemed  by  the  title  of  y»)ur  Book  to  scourge 

Stage-Plays,  yet  it  wr.3  to  make  pe>ple  be- 
lieve, that  there  was  an  apostncy  in  tne  Ma- 
gistrates. .   But,  my  lords,  admit  all  thib  to  be 

venial  and  pardonable,  this  pigmy  groweth  a 

giant,    and    invades    the    Gods    themselves; 

where  we  enjoy  this  felicity  under  a  gracious 

prince  with  S'>   much  advantage,   as  to  have 

the   light  of  the  Gospel,    whilst   others   are 

kept  in  darkness,  the  happiness  of  the  re- 
creations to  the  liealth  of  the  body,  the  blessed 

government   we   now   have:    When  did  ever 

Church  so  f{onri>h,  and  Sta^  better  prosper? 

And  since  the  Plapues  happened,  none  have 

been  sent  amon^  us  such  as  this  caterpillar  is  : 

What  vein  hath  opened  1ms  anger?   Or  who 

bath  let  out  his  fury  ?  When  did  ever  man  see 

such  a  guietiu  e$t  as  in  these  days  ?  Yet  in  this 

l^olden  n<:e  is  there  not  a  Slmnei  amongst  us, 

thnt  curseih  the  Anointed  of  the  I/ird  ?    so 

puffed  with  pride,  nor  can  the  beams, of  the  sbn 
^thaw  bis  fmeu  hearty  and  this  man  appeareth 


yet.     And  now,  my  lords,  pardon  me,  as  be 
hath  wounded  his  maiesly  in  his  head,  power 
and  government,  and  her  majesty,  his  majesty's 
dear  consort,  our  royal  queen,  and  my  gracious 
mistress ;  I  can  spare  him  no  lonj:er,  I  am  at 
hi*  heart.     Oh  !  quantum  !  &c.     if  any  cast 
infamous  aspersions  and  censures  on  our  queen 
and  her  innocency,  silence  would  prove  impiety 
rather  than  ingratitude  in  me,  that  do  daily  con- 
template her  virtues;  I  will  praise  her  for  that 
wfiich  is  her  own,  she  drinks  at  the-bpring-bead^ 
whilst  others  take  up  at  the  stream.    .1  shall 
not  alter  the  great  truth  that  bath  been  «aid, 
with  a  heart  as  full  of  devotion,  as  a  tongue  of 
eloquence,  the  other  day,  as  it  came  to  his  part, 
(meaning  sir  John  Finch.)     My  lords,  herowa 
example  to  all  virtues,  the  candor  of  her  life,  is 
a  more  powerful  motive  than  all  precepts,  than 
the  severest  of  laws :  no  hand  of  fortune  nor  of 
power  can  hurt  l.er ;  her  heart  is  full  of  honour, 
her  soul  of  chastity;    majesty,  mildness  and 
meekness  are  so  married  together,  and  so  im- 
paled in  her,  that  where  the  one  begetteth  ad- 
miration, the  other  love;  her  soul  of  that  ex- 
cellent temper,  so  harmoniously  composed,  her 
7eal  in  the  wa)*s  of  God  unparalleled  ;  her  af- 
fections to  her  lord  so  great,  if  she  offend  him, 
it  is  no  sunset  in  her  anger ;  in  all  her  actions 
and  affections  so  elective  and  judicious,  and  a 
woman  so  constant  for  the  redemption  of  all 
her  5ex  from  aA  imputation,  which  men  (I  know 
not  how  justly)  sometimes  lay  on  them ;  a  prin- 
ces*, for  the  sweetness  of  her  disposition,  and 
for  compassion,  alwnys  relieving  some  oppressed 
soul,    or    rewarding  some  deserving  subject: 
were  all  such  Saints  as  she,  I  think  the  Roman 
church  were  not  to  be  condemned :  on  my  con- 
science she  troubleth  the  ghostly  father  with 
nothing,  hut  that  she  hath  nothing  to  trouble 
him  withal.     And  so  when  I  have  said  all  in 
her  praise,  I  can  never  say  enough  of  her  ex- 
cellency ;  in   the  relation  whereof  an  'orator 
cannot  flatter,  nor  poet  lye :  yet  is  there  not 
Doeg  among  us,  notwithstanding  all  the  temiver- 
sntions  his  counsel  hath  used  at  the  bar  ?  I  can 
better  prove,  that  he  meant  the  king  and  queen 
by  that  infamous  Nero,  &c.  than  he  proves 
Players   go  to   Hell :     but  Mr.   Prynn,  your 
iniquity  is  full,  it  r^ns  over,  and  Judgment  is 
come;' it  is  not  Mr.  Attorney  that  calls  for 
judgment  against  you,  but  it  is  all  mankind, 
they  are  the  parties  grieved,  and  they  call  for 
judgment. 

1.  Mr.  Prynn,  I  do  declare  you  to  be  a 
Schism-Maker  in  the  Church,  a  Sedition-Sower 
in  the  Common-wealth,  a  wolf  in  sheep's 
cloathing ;  in  a  nord,  *■  omnium  malorum  ne- 
<  quissimus.'  I  shall  fine  him  10,000/.  which 
is  more  than  he  is  worth,  yet  less  than  he  de- 
5erveih ;  I  will  not  set  him  at  liberty  no  more 
than  a  plagued  man  or  a  mad  dog,  who  though 
he  cannot  bite,  he  will  fbara  ;  he  is  so- far  from 
being  a  sociable  soul,  that  he  is  not  a  rational 
soul ;  he  is  fit  to  Hve  in  dens  with  such  beastt* 
of  prev,  as  vix>lves  and  tygers,  like  hifnself: 
Therefore  I  do  condemn  him  to  perpetual  Im- 
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prisonment,  as  those  monsters,  that  are  no 
longer  fit  to  lh*e  nmong  men,  nor  to  see  light. 
Now  for  Corporal  Punishment,  my  lords,  whe- 
ther I  should  bum  him  in  the  forehead,  or  slit 
Jiim  in  the  nose;  for  I  find  that  it  is  confessed 
i)r  all,  tliat  Dr.  Leig^iton's  offence  was  less  than 
Mr.  Prynn's,  then  why  should  Mr.  Prynn  have 
n  less  punishment  .>  He  that  was  guilty  of  mur- 
der was  marked  in  a  place  «« here  he  might  be 
teen,  as  Cain  was.    1  should  be  loth  he  should 
escape  with  his  ears,  for  he  may  get  a  p^rriwig, 
^hich  he  now  so  much  inveighs  against,  and  so 
hide  them,  or  force  his  conscience  to  make  use 
of  his  unlovely  love-locks  on  both  sides :  There- 
fore I  would  have  him  branded  in  the  forehead, 
slit  in  the  nose,  and  his  ears  cropt  too.    My 
lords,  1  nnw  come  to  this  Ordure,  I  can  give  no 
better  term  to  it,  to  burn  it,  as  it  is  common  in 
other  countries,  or  otherwise  we  shall  bury  Mr. 
Prynn,  and  suflfcr  his  ghost  to  walk :  I  shall 
therefore  concur  to  the  burning  of  the  Book ; 
but  let  there  be  a  Proclamation  made,  That 
whosoever  shall  keep  any  of  the  Books  in  his 
hands,  and  fiot  bring  them  to  some  pablic  ma- 
gistrate to  be  burnt  in  the  fire,  let  them  fiall 
under  the  sentence  of  this  Court :  for  if  they 
fell  into  wise  men*s  hands,  or  good  men's  hands, 
that  were  no  fear;  but  if  among  the  common 
sort,  and  into  weak  men's  hands,  then  tender- 
ness of  conscience  will  work  something.     Let 
this  Sentence  he  recorded,  and  let  it  be  sent  to 
the  library  of  Sion,  (meaning  a  college  in  Lon- 


don) whither  a  woman,  by  her  wlll^  will  allow 
Mr.  Prjnn's  Work  to  be  sent. 

2.  For  Mr.  Buckner,  I  believe  that  he  had 
no  intention  at  all  this  Work  should  come 
abroad ;  he  is  said  to  be  a  conformable  man  to 
the  church  of  England  :  I  shall  hardly  censure 
him,  he  deserveth  admonition. 

3.  For  Sparkes,  I  concur  in  all  things :  The 
feodary  had  his  office  taken  away  from  him  by 
this  Court ;  I  see  therefore  no  reason  but  that 
he  may  be  barred  from  printing  and  selling  of 
Books  and  kept  wholly  to  binding  of  b9oks. 

The  Sentence  *  agattist  Mr.  Prynu  was  exe- 
cuted the  seventh  and  tenth  days  of  May  fol- 
lowing.t 


•  3  Rushwr.  Coll.  p.  248. 

f  •*  It  was  a. softer  answer^  says  Kennet% 
"  to  Mr.  Prynn*8  Book  againstPlays  and  Actings, 
that  about  the  beginning  of  November,  [1633] 
to  congratulate  the  king's  return,  and  divert  his 
royal  consort,  the  four  Inns  of  Court,  by  some 
of  their  principal  members,  offered  a  splendid 
Masque  to  be  performed  by  their  Societies 
jointly,  as  an  expression  of  tlieir  love  and  dutj 
CO  their  majesties.  The  offer  was  very  graci- 
ously accepted ;  and  upon  consult  and*  order  of 
the  Benchers,  was  very  nobly  performed  at 
Whitehall  on  Shrove-Tuesday  Feb.  18th,  and 
n^ain  at  Merchant-Tayler's-Hall,^  where  the 
kmg,  queen,  and  court,  were  magnificently- 
entertained  by  the  city." 


143.  Proceedings  in  the  Star-Chamber  against  Sir  David  Fowlis, 
Sir  Thomas  La YTON,  and  Henry  Fowlis,  esq.  on  ?  Charge 
of  opposing  the  King  s  Service,  .and  traducing  his  Officers  of 
State;    Hilary:    9  Charles  I.  a.  d.  16S3.    [2  Rushw.  Coll 

p.  215.] 


[**  The  prosecution  was  apparently  promoted 
by 'lord  Weniworth,  afterwards  the  famous 
earl  of  Scralford.  It  produced  disagreeable 
consequences  to  the  earl ;  for  on  the  Trial 
of  bis  Impeachment  for  Treason,  sir  Da- 
vid Fo«lis,  and  sir  Thomas  Layton,  two  of 
the  Defendants  in  this  case,  were  material 
witnesses  against  bis  lordship  on  the  second 
Article  of  the  Impeachment;  both  swearing 
to  havin|;  heard,  him  use  those  emphatically 
threatening  words  to  some  justices  of  the 
peace,  *  tluit  the  king's  little  finger  should 
<  be  heavier  than  the  loins  of  the  law.'  See 
8  Rusbworth,  149>  154.''    Hargrave.J 

iN  the  mouth  of  February  in  Hilary^  Term, 
1633,  upon  an  Information  in  the  Star  Cham- 
ber against  sir  David  Fowlis,  sir  Thomas  Lay- 
ton,  and  Henry  Fowlis,  esq.  defendants,  tlie 
cause  came  to  a  hearing. 

The  Information  bein|^  opened  to  the  court 
was  to  this  effect : 

That  whereas  several  Commissions  had  issued 
lately  out  of  bis  majesty's  court  of  Exchequer  in 


the  6th,  7th,  and  8th  years  of  his  majesty's  reigtiy 
directed  to  the  lord  viscount  Wentworth,  an  j 
to  divers  other  lords,  knights,  and  gentlemen  otf 
the  best  and  principal  rank  and  quality  in  those 
northern  parts,  wno  were  thereby  authorized 
for  the  more  ease  of  the  country,  to  treat,  conv 
mune,  and  compound  with  all  and  singular  bis 
highness's  subjects  of  the  city  and  county  qf 
York,  and  other  northern  counties  therein  pai;- 
ticularly  expressed,  as  would  make  fine  with  h^ 
majesty  for  their  contempts  in  not  attending 
his  majestv's  coronation,  to  have  taken  the  ord^r 
of  knighthood,  as  they  ought  to  have  done ; 
and  the  said  lord  viscount  Wentworth  was  by 
express  letters  from  his  majesty  in  that  behalf 
specially  appointed  to  be  collector  :  and  albeit 
the  Slid  sir  David  Fowlis  had  received  many 
gracious  favours  both  in  honour  and  profit,  as 
well  from  king  James,  as  his  tiow  majesty, 
which  might  justly  have  incited  and  stirred  him 
op*  to  all  dutiful  and  grateful  thankfulness  for 
the  same ;  nevertheless  the  said  sir  David  Fowlii 
most  undotifuliy,  and  ingratefully,  did  not  re- 
gard the  same,  hut  harboured  some  secret  di^ 
contentment,  and  ill  aflfection  in  bis  heart ;  for 
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whareM  the  wd  lord  viscount  Weotwoith,  and 
other  his  mnjestj's  couiniiasioiien»  carefuUy  and 
dutifulij  iiHeadied  the  doe  rxectttioa  of  his  higb- 
ness's  said  coiumiaMonty  atid  iiad  bj  virtue 
thereof  suntmoned,  and  given  notice  to  Balpb 
£wre,  Jaiuen  Penniman,  e»quirr%  and  Mindry 
others  dwelling  and  inhaUitiiig  near  unto  the 
taid  sir  David  Fowhs,  to  attend  the  said  com- 
misBioners  at  (he  said  city  oi*  York,  for  their 
compounding  for  their  said  fines  of  kniglitr 
boon;  the  said  sir  David  Fowlis  most  un- 
dutifull/  endeavoured  and  practised  what  he 
possibly  could  to  oppose  his  majesty's  senice 
ibereiu,  and  to  dis»uade  and  divert  persons 
from  compounding  with  the  said  commission- 
ers, and  many  times  publicly  declared  bis  dis- 
like and  disaffection  of,  and  to  the  said  ser- 
irice,  which  was  generally  observed  and  noted 
throughout  .the  country  where  he  dwelt;  which 
was  by  him  so  spoken  of  intent  and  purpose  to 
cause  men  to  forbear  and  refrain  compouodiuK, 
or  resorting  to  the  said  commissioners,  to  make 
any  coinposition  for  their  aforesaid  contempts ; 
and  thereby  animated  and  encouraged  sundry 
|kersons  to  stand  out*  and  refuse  to  make  any 
composition  ai  all,  who  otherwise  would  have 
compounded  with  the  said  commissioners  for 
tbeir  said  fiaesof  contempt,  in  not  attending  at 
Us  mmesty's  coronation  to  take  the  order  of 
Itnightliood,  as  aibresaid.  And  in  farther  pro- 
MCutioD  of  bis  ill  afit ction,  and  to  shew  his  dis- 
like of  the  said  service,  and  the  more  fully  to 
express  and  manifest  himself,  and  his  desire  for 
Jbe  hindrance  tharaof,  he  ibe  said  sir  David 
Powlis,  at  a  pubbc  meeting,  at  th^  bouse  of  the 
aaid  sir  Thomas  Lay  ton,  in  the  bagiimin^  of  the 
mo^xh  of  July,  16SS,  did,  in  divers  of  bis  con- 
foences  with  gentlemen  conceniing  the  com- 
IMondiug  with  the  said  lord  visoouat,  and  the 
other  commissioners  for  tbeir  fines  and  con- 
tempts of  kniabtbood,  publicly  affirm  and  say, 
'  That  Yorkshire  gentlemen  had  been  in  time 

*  past  accounted  «iiid  held  stout  spirited  men, 
^  and  would  have  stood  for  ibeir  rights  and  li- 

*  berties,  and  were  wont  to  be  the  wortliiest  of 

*  all  other  shires  in  the  kii^dom.    And  that  in 

*  former  times  all  other  shires  did  deuen4>  and 

*  would  direct  all  their  giipat  actions  by  that 
'  county.     And  that  other  counties,  for  the 

*  most  party  followed  and  imitated  Yorkshire  : 
'  but  now  in  these  di^s  Yorksbireman  were  b^ 
'  come  d^nerate^  more  daatardly  and  more 

*  cowardly  than  the  men  of  other  counties, 

*  wanting  their  wonted  courage  and  spirit,  which 

*  they  formerly  used  to  bave.'  Whidi  said 
words  and  speeches  the  said  air  David  Fowlis 
then  used  and  uttered  purposely  to  dissuade 
.and  discourage  persons  from  compounding  for 
the  said  oontemnts  and  finaa  for  knigbtboixl,  as 
aforesaid.  And  the  more  to  encourage  those 
that  stood  out,  and  refused  to  compound,  the 
iaid  sir  David  Fowlis,  at  the  same  time  and 
j)laoe,  extolled  and  bii^hly  comuiended  one 
Japias  Maleverer,  esq.  for  denying  and  refusing 
to  compound  with  the  said  commissioners  for 
bis  fines  of  koi);htbood,  and  said, '  that  the  said 

*  Jamgs.MAieverar  was  the  wisast  and  worthiest 


*  man  in  the  coootry ;  and  that  he  was  a  brav<a 
'  spirit,  and  a  true  Yorkshireinati  :^  and  tha£ 

<  none  durst  shew  himself  stoutly  for  the  good 
'  of  the  counuy,  but  the  said  Mr.  Maleverer^ 
'  and  was  to  be  honoured  tlterefore ;'  and  did 
very  much  commend  bim,  both  there,  and  .at 
other  plaocs  and  times,  for  not  compuundina* 
And  the  said  sir  David  Fowlis  being  then  told, 
it  miabt  perhaps  prove  more  chargeable  to  the 
said  Mr.  Maleverer,  for  bis  wilful  standing  out 
in  that  manner;    the  said  sir  David  replied, 

*  That  the  said  Mr.  Maleverer  bad  put  in  his 

*  plea  thereunto,  and  would  embilj  procure  bis 
'  discharge,  both  of  the  fines  and  isMiesi/  And 
in  truth  he  bad  pleaded  in  his  majesty's  Exclie- 
quer  on  insufficient  plea,  and  after  such  time  as 
be  bad  paid  156/.  for  issues,  at  last  lie  com* 
pottodecl  for  his  contempt.  And  farther  to  dia- 
coiirage  and  hinder  men  from  compounding^tbe 
said  air  David  Fowlis  then  also  alledged,  that 
in  other  counties  and  slures  ihey  bad  not  ad- 
vanced their  fines  of  knighthood  so  high,  as  was 
done  by  the  commissioners  in  Yorkshire,  saying, 
that  there  were  many  in  Buckinghamshire  aiMl 
Oxfordslure,  who  did  utterly  refuse  to  com* 
pound  :  and  thereupon  shewed  forth  a  list  or 
paper  of  the  names  of  sundry  persons  of  those 
two  counties,  thatso  reiused  to  compound.  And 
the  said  sir  David  Fowlis  taking  notice  of  Mr. 
£srrc's,and  Mr.  Pennyman's  compounding  with 
the  commissioners,  blamed  and  reproved  tbosi 
for  so  doing,  saying, '  That  they  had  by  com- 

<  pounding  done  themselves^  some  wrong,  and 

<  llmt  the  coiMMry  baicafter  would  be  much 
'  troubled  with  such  impositions.'  And  the  said 
sir  David  Fowlis  forther,  to  begH  and  dcaw  a 
general  disobedience  in  the  bewts  of  his  bigb- 
ness's  people,  and  to  cause  them  to  denv  and 
refose  to  compoood  for  their  knightbooa  fines 
with  the  aaid  Gommissieners,  and  to  draw  a 
scandal  upon  the  said  lord  viaconnt  Wentwortb, 
and  to  bnng  him  into  disesteem  in  tbe  hearts 
and  minds  of  the  gentlemen  of  that  country, 
pablidy  said  and  preUodcd,  *  That  the  people 
'  of  Yoirksbire  did  adore  him  the  said  lord  vis* 

*  ommt  Wcatssoith,  and  ware  so  timorous  and 

*  foaifol  to  oflfend  bis  lordship,  that  tliey  would 
'  nodargo  any  charge,  rather  than  displease  him ; 
'  and  tbat  hia  lordship  was  snob  respected  in 

*  Yorksbire,bttt  at  court  he  was  no  moae«espect* 

<  ed  than  ao  ordinary  man ;  and  ibatassoonas  his 
'  baok  was  tnmed  for  Ireland,  liis  place  of  presi- 
'  dentahip  of  the  council  would  be  bettowed  on 

<  another  man/  And  die  said  sir  David  Fowlis, 
and  tite  defi&ndant  Henry  Fowbs,  did,  about  the 
beginning  of  July,  1<0S,  and  at  oiber  times 
publicly,  in  tlie  bearing  of  sundry  knightt  and 
gentlemen,  to  the  end  to  binder  his  m^esi|r's 
service^  and  to  4«nder  the  aaid  lord  viscount 
Wentworib  odious  to  tlie  inhabitants  of  Xork* 
shire,  and  the  places  and  countries  where  be 
was  euiployed  as  a  commissioner,  most  folseir 
and  untruly  scandaiixe  and  wrofig  the  said  lord 
viscount  Wentwortb,  to  have  received  much 
money  of  the  country  for  knigbtbood  fioeS|  bj 
virtue  of  the  aforesaid  commission ;  and  that 
hisiordfihip  bad  not  paid  (beswM^  either  to  bit 
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majesty,  or  tbe  Exdiequer.  The  contrary 
tvhereut'  did  plainly,  cletrly,  and  evidently  ap- 
pear by  the  several  tallies  and  constats,  which 
were  produced  and  shelved  in  open  court,  testi- 
fying thnt  the  lord  viscoonc  Wentvirorth  had,  a 
year  before  the  speaking  of  those  mirds  by  the 
said  sir  David,  and  bis  son,  paid  unto  bis  ma- 
jesty's receipts  for  knighthood  fines  the  sum  of 
$r4,500/.  besides  other  assignments  by  his  lord- 
ship disbursed  about  the  said  service  amounting 
eo  about  700/.  of  his  own  money,  and  more 
than  he  had  at  that  thne  received  for  his  ma- 
jesty. And  the  saiiJ  sir  David  Fowlis  and 
Henry  Fowlis  most  iklsely  and  maiicioOsly, 
not  only  to  the  scandal  of  his  majesty  and 
his  justice,  but  chiefly  to  wrong  and  slan- 
der the  said  lord  viscount  Wentwortb,  re- 
ported, gave  out  and  afiirmed  in  the  presence 
of  divers  knights,  gentlemen  and  others,  that 
when  tbe  said  lord  viscount  Went  worth  was 
fione  into  Ireland,  all  such  as  had  paid  their 
mies  to  his  lordship,  although  fhey  had  his 
lordsbip*s  acquittance  for  the  same,  yet  they 
would  and  should  be  forced  to  pay  the  same 
over  again  to  his  majesty's  use.  And  the  de- 
fendant, Thomas  Layton,  caused  his  officer  and 
Vatliffto  levy  about  39/.  issues  upon  tbe  goods 
of  one  Mr.  Wivel,  who  formerly  compounded 
and  paid  his  fine  for  knighthood,  and  had  his 
lordship's  acquittance  for  the  same ;  and  that 
complaint  had  been  made  to  the  council  at 
York,  in  the  absence  of  the  said  lord  president, 
that  tbe  said  sir  Thomas  Lay  ton's  officers  or 
bailifis  had  by  his  privity  exacted  and  taken 
40f.  worth  of  the  said  WiveKs  tenants  goods, 
by  colour  of  the  said  levy,  for  so  levying  oi  the 
said  issues,  whereby  the  said  council  conceiv- 
ed, that  the  same  would  much  cross  and  oppose 
his  majesty's  said  service,  and  the  exaction  was 
meet  to  be  punished  :  and  therefore  did  award 
and  send  tbe  kind's  letter  to  the  said  sir  Thomas 
Layton  (being  tnen  high-sheriff  for  the  county 
of  York)  for  to  appear,  and  answer  an  inform- 
ation exhibited  against  him,  and  his  servants, 
for  such  their  supposed  exactions  in  that  he- 
balf,  as  was  bwfbl  Ibr  tbe  said  council  to  do ; 
and  caused  the  said  sir  Thomas  Layton  lo  be 
served  therewith,  who  immedmtely  shewed  it 
to  the  said  sir  David  Towlis:  then  the  said  sir 
David  Fowlis  thereon  took  upon  him  in  a  great 
presence  and  assembly  of  divers  knights  and 
gentlemen  of  the  county  (himself  being  then 
onr  of  liis  reigesty's  sworn  conncH  in  the  said 
northern  parts,  one  of  the  deputy  lieutenants 
there,  and  a  iusticfe  of  peace  tn  the  North 
Riding  where  he  ihen  dwelt)  to  advise  and  difr- 
swade  sir  Hkomas  Layton,  to  yield  obedience  to 
his  majesty's  letter,  which  this  court  held  to  be 
a  great  contempt,  and  offence;  fbr  that  he  said 
that  he  held  if  not  frt,  that  the  said  sir  Thomas 
layton  being  higb-sheriff,  should  appear,  and 
anvnrer  the  said  Feuer,  before  he  had  acquaint- 
ed his  majesty  first  therewith,  and  known  the 
kiog^s  pleasure.  The  said  &ir  David  saying  fur- 
ther, (m  scorn  and  contempt  of  the  said  court 
and  council,  whereof  himself  was  a  member, 
nbd  by  \m  oadi  booad  to  maintiin  and  opbdd 


the  rights  and  liberties  thcnreof  to  his  otterraosi) 
'  That  tbe  said  court  was  a  paper^oort,  and 

*  the  said  lord  president,  and  council,  had  dono 
*•  more  than  they  could  justify,  by  sending  fbr 
'  tbe  said  higb-sheriff ;  and  that,  if  he  were  ia 
'  the  sheriff's  case,  he  would  not  care  a  doe's 
<  turd  for  tbem.'  And  the  more  to  draw  ih« 
council  into  disesteem  and  disrespect  in  these 
parts,  he  eliesaid  sir  David  then  also  said,  that 
the  said  council  had  nothing  to  do  with  a  j«i9« 
tioe  of  peace ;  speaking  withal  companitiveiy, 
that  the  office  of  a  justice  was  above  the  coon* 
cil  at  York;  the  oife  (meaning  a  joiitice  of 
peace)  was  by  act  of  parliament,  the  other 
(meaning  the  court  at  York)  was  made  but  by 
commission.  And  also  the  said  sir  David  l»eing 
reproved  by  some  gentlemen  there  present,  who 
much  disliked  his  diiScourse,  yet  he  answered; 
'  he  cared  not  wlio  heard  it,  nor  if  it  were  pro- 

*  claimed  at  the  cross.' 

TO  this  Information  sir  Dnvid  Fowlit  madd 
this  Answer ;  '<  That  be  hath  been  so  fiir  from 
opposing  the  Commission  concerning  knight* 
hood,  as  that  be  hatb>  according  %o  liis  power, 
advanced  the  said  service;  and  that  De  did 
perswade  James  Maleverer,  and  others,  to  sab- 
tnit  to  the  commissiooers)  and  compound  for 
their  fines.  That  he  did  perswade  sir  Thomai 
Layton  to  appear  before  tbe  lord  Wentwortb, 
and  the  council,  upon  the  king's  letter,  and  de- 
nieth  the  words  charged  upon  him.  He  con- 
fesseth  he  did  say.  That  he  knew  not  how  his 
majesty  would  take  it  to  have  a  high-sheriff 
committed,  and  disgraced  for  executing  his 
majesty's  writ :  and  oonfesseth,  that  it  appears 
by  the  information,  that  Mr.  Wivel  had  madd 
his  composition  for  knighthood,  and  tlmt  he  re- 
ceived his  acquittance ;  neverthrss  process  was 
awarded  oat  of  the  Excheau^r  for  levying  is-^ 
snes,  amounting  to  SO/,  or  tnereabout :  where- 
upon  this  defendant  did  say,  that  if  the  lord 
Wentworth  had  paid  in  all  the  monies  he  ha4 
received,  be  might  have  done  well  to  have  ' 
taken  order,  that  those  who  had  paid  their 
money  to  htm,  should  be  firee  fWim  any  troubio„ 
and  not  be  compelled  to  make  double  payment.''^ 

JETeiiry  Fowlit  pleaded  not  guilty. 

Sir  fMmm- Layton  for  himself  saith;  "Thai 
a  letter  was  served  upon  him  from  the  lord  pn> 
sklent  and  coaneil,  he  being  then  higb-shertf 
of  the  county,  doing  matters  nt  the  exeeutioa 
of  his  office ;  and  tint  before  he  was  in  any 
contempt,  he  was  within  three  days  arrestinl 
by  the  pursivant  attendinir  the  conrt,  and  liy 
him  carried  pfis<}ner  from  his  own  hoase  to 
the  said  council,  about  thirty  mile%  and  there 
remained  in  the  custoiff  of  the-  said  messengcs', 
till  he  had  answered  an  information  there  pro* 
ferred  against  hhn,  and  interrogatories  concern* 
ing  the  self^  same  matter  no^  charged  upon 
him ;  and  before  he  was  discharged,  paid  the 
said  Wiveftfae  money  leryed  by  virtue  of  tJbe 
process,  and  also  paid  40>.  more,  whichr  (as 
was  pretended)-  Appleby,  the  bailiff,  exactwl' 
from  the  said  Wivef. — Durmg  all'  which  time 
of  this  defendant's  restnum,  he  was  high-shertfT 
of  the  coOnty  of  York,  of  all  wfaicfr  be  dtmstjk 
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m  cooaideration  might  h  iad;«  albeit  be  might 
lastly  plead  the  dep  .ance  of  ihe  suit  at 
York,  yet  be  doth  .e  the  same :  and  doth 
deny,  that  if  the  said  40s.  wore  ennrted  by  the 
paid  bailitf,  over  and  above  the  39/.. levied  up<iu 
Mr.  Wivel,  that  tlie  same,  or  any  part  thereof 
came  to  this  defendant.^ 
.  And  it  plainly  appeared  to  this  honourable 
court,  by  good  ana  sufficient  testimony  then 
opeal^  read ;  that  all  the  particulars  before 
raeotionedy  wherewith  sir  David  FowUs  stood 
charged  by  the  information,  were  fully  pn»ved 
against  him  :  whereupon  the  court,  upon  grave 
and  deliberate  consideration  of  all  the  olbre- 
■aid  pretnisses,  declared ;  *  That  the  stiid  sir 

*  David  had  many  ways  endeavoured  and  sought 

*  to  oppose  his  majesty's  service,  and  hod  with- 

*  al  greatly  and  highly  thereby  ^scandalized  his 
'  majesty,  who  had  done  him  so  many  gracious 

*  favours,  and  affronted  his  service,  aud  had 

*  unjustly    traduced    his    majesty's     com  mis- 

*  sioaers,  and  great  olficers  of  state,  and  shew- 
'  ed  exceeding  malice  lo  the  lord  deputy  :  and 
'  the  said  sir  David  speaking  these  words 
'  charged  upon  him,  to  deter  his  majesty's  sub- 

*  jects  from  making  payment  of  their  fines  to 
'  his  majesty's  receiver,  for  knighthood  money  : 

*  and  that  the  court  duly  weighing  and  con»i- 

*  dering  the  heinou^ncss  of  the  said  defendant's 

*  offence  therein,  and  declaring  the  same  wor- 
'  thy  of  severe  and  extraordinary  puuishmeot, 

*  ordered ; 

*  That  the  said  sir  David  Fowl  is,  being  a 
<  principal  offender,  shall  stand,  and  be  com- 

*  mitted  to  the  Fleet,  there  to  remain  during 

*  his  majesty's  pleasure ;  and  tliat  he  shall  pay 
'  a  fine  of  5,000/.  to  his  majesty's  use ;  and 

*  shall  also  publicly  acknuwledge  his  great  nnd 

*  several  offences,  both  to  his  majesty,  and  tho 

*  said  lord  viscount  Wentworth  ;    not  only  in 

*  this  court,  but  in  the  court  of  York,  and  like- 


'  wise  at  the  open  assizes  in  the  same  county, 
'  where  tins  decree  shall  he  publicly  read. 
'  Aud  farther ;  that  tlie  said  sir  David  Fnv%lis 
'  is  a  persoir  altogether  unworthy  of  the  places 
'  he  liold-i,  as  one  of  the  councd  of  York,  dc- 
'  puty-heutenant,  and  justice  of  peace,  wUo 

*  hath  breathed  out  so  much  faciian  and  diso- 

*  bedience.  Aad  for  that  he  t>jught  and  cn- 
'  deavoured   to  draw  disesteem   and  scandal 

<  upon  tliat  court,  whei  eof  he  hiu»si-lf  was  a 
'  member,  and  u{>on  the  principal  otiicer  and 

*  member  of  tlie  said  court,  the  lord  Weat- 

*  worth,  a  noble  person  i^  &iugu);u'  worth  and 
'  merit,  and  worthily  employed  iu  a  uiatler  of 

*  greatest  trust  and  importance :  the  court  hath 
'  therefore  ordered  and  adjudged,  that  the  said 
'  sir  Daviil  FowUs  bhall,  from  henceforth,  be 
'  held,  aud  made  incapable  to  have,  or  c^cuto 

*  any  of  tlie  said  places,  and  that  he  shall  pay 

<  good  damage  to  the  said  lord  We.itworth,  re- 
'  lator  iu  this  court,  whom  this  court  highly 
'  commended  for  vindicating  hit  majesty's  hu- 
'  nour,  in  such  a  service  of  so  uiidouhied  right, 
'justly  appertaining  to  the  ctomu,  and  wliicli 
'  hath  been  heretofore  takcu  by  many  king^ 
'  his  majesty's  predecessors,   constantly    and 

*  successively.  Their  lordsihips  generally  con- 
'  demucd  tlic  said  sir  David  tnercfore,  and  lor 
'  the  ba&e  and  scandalous  report,  tliat  he  so 
'  published  against  the  said   lord   Wentworth, 

<  ordered  and  decreed,  tlmt  tlie  said  sir  David 

<  should  pay  3,000/.  to  the  said  lord  Wcut*> 
«  worth.' 

And  touch ine  the  Defendant  Uenry  Fowli% 
the  court  hkewise  thought  him  worthy  of  cen- 
sure, and  ordered  and  decreed,  Tlmt  he  should 
stand  committed  to  the  Fleet,  and  poy  500/. 
fine  to  his  majesty's  use* 

And  forasmuch  as  the  councH  ursed  no  proof 
against  sir  Thomas  l^yioii,  tliey  dismissed  liita 
from  any  farther  attendance. 


144.  The  Trial  of  John  LordBALMERiNo,  in  Scotland,  for  a  libel: 
10  Charles  I.*  a.  d.  1634.  fl  Burnet's  History  of  his  own 
Times,  p.  32,  &c.     S  Rushw.  Coll.  p.  283.] 


Curia  Ju^ticiaria  S.  D.  N.  Regis,  tenta  in  pr«- 
torio  de  Edinburgh  tertio  die  mensis  Decem- 
bris,  1634,  per  nobilem  et  prepotentem  co* 
mitem,  VVillielmum  comitem  Errolias,  domi- 
num  Hi^,  magnum  constabularium  Scotiz, 
ac  Justiciarium  Geoeralem  ejusdem,  hac  in 
parte  ac  in  criminali  processu  subsequent, 
contra  Joannem   dominum   de  Balmerino, 


*  '' Reliirious  grievances  are  often  ideal;  but 
the  Trial  of  lord  Balmeriiio  was  an  act  of  op- 
pressive iniquity,  conducted  under  the  shade  of 
the  laws,  and  with  all  the  forms  of  unsubstantial 
justice.  In  consequence  of  his  father's  disgrace 
and  death,  he  had  lived  in  retirement^  aiid, 
tfll  the  arrival  of  Charles  in  Scotland,  was 
•unknown  to  the  court.  But  his  deport- 
neot  in  the  late  parliament  was  oiTeusive; 


virtutecommiskionis  S.  D.  N.  Regis,  sub  te^ 
*  timnnio  sui  mogni  sigilli  spectalitcr  coostitur. 
Curia  legitime  alhrmat. 

Assessors  to  my  Lord  Justice  General,  sir 
Robert  Spotswood  of  Dunnypace  knight,  presi- 
dent of  the  College  of  Justice  ;  sir  John  Haj 
of  Barro,  kuiglit,  derk  register;  sir  James 
Learmauth  of  Balcomy,  knight  baronet. 

and  his  name  was  marked  in  the  list  of 
the  dissenting  nobility,  from  whom  the  rays 
of  royal  favour  were  now  withdrawn.  A  tem- 
perate and  submissive  petition  had  been  pre- 
pared by  these  peers,  in  order  to  exculpate 
themselves  from  the  imputation  of  an  opposi* 
ti(m  to  prerogative,  and  to  deprecate  the  ope- 
ration of  those  articles  from  wliich  they  dissent'* 
ed;    but  when  the  design  was  intimated  t^ 
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lutran.  John  lord  of  Balmerino,  delated  of 
Airt  and  Pfirt,  (i\  c.  of  his  being  Contriver  and 
Partner)  of  iHe  penniiig  and  setting  down  of|  a 
scandalous  libe)^  and  divuli^ing  and  dispersing 
it  amoQfcst  bis  maJ4*sty's  hej^es ;  at  the  least  of 
concealing  and  not  revealing  of  Mr.  William 
Hnig,  ana  not  apprehending  of  him  the  said 
principal  author  or  the  said  infamous  Libel,  as 
19  at  length  contained  in  his  Dittny  (i.  e.  Indict^r 
meet)  following, 

Pursuer,  sir  Thomas  Hope  of  Ci^aighall, 
knight,  Adrooite  to  our  said  lord,  for  his  high- 
ness's  interest. 

Procurators  in  Defence^  Mr.  Rogi?r  Mowat, 
Mr.  Alexander  Pearson,  Mr.  Robert  MacgiU, 
Mr.  John  Nisbet,  Advocates. 

My  lord  Kitdryame,  mister  of  Elphiogstonne. 

The  master  of  Frazer. 

Sir  Thomas  Ker  of  Cavers. 

JMichael  Elphing^toune  of  Quarrel. 

George  Dundass,  fiar  of  that  ilk,  (t.  e,  of 
Danda4)- 

Charles,  as  a  necessary  precaution  before  the 
petition  was  presented,  Or  even  subscribed,  the 
royal  disf)leasure  was  signified  in  such  severe 
ierms  that  it  was  instantly  abandoned.  A  copy 
retained  by  Bal merino,  and  imparted  to  a  oon- 
lidenCial  notary,  was  surreptitiously  transcribed 
and  communicated  to  Hay  of  Naughtoo,  his 
prira&e  enemy.  The  Utter  betrayed  the  secret 
to  thearchbisliop  of  St.  Andrew's,  who  repaired 
to  court,  and,  under  the  specious  pretext  of  al- 
leuiAiiCe,  revealed  it  to  the  kine.  He  affirmed 
that  the  petition  was  circulated  through  Scot- 
land to  obtain  subscriptions;  declared  chat  no- 
thiou  but  the  opposition  of  the  nobility  had  ren- 
dered the  clergy  hitherto  so  averse  from  the  sur- 
plice ;  nod  assured  the  king  that  their  refrac- 
xory  spirit  would  be  soon  subdued,  if  their  pa- 
trons were  selected  for  a  sorere^xample.  A 
'commission  was  issued  to  examine  the  supposed 
offence,  and  Balnlerino  was  imprisoned  on  a 
warrant  obtained  by  Spottiswood ;  but  the  real 
author  of  the  petition,  Uaig,  an  advocate,  es- 
caped to  the  continent. — ^It  would  be  difficult 
to  conjecture,  what  was  criminal  in  a  petition 
neither  presented  to  Charles,  nor  divulged  ex- 
cept to  a  oonfideutial  friend.  There  were  laws 
in  Scutland  aKainst  fclie  utterance  of  leasings,  or 
faite  reports  tending  to  excite  sedition,  or  to 
aow  disseoMons  between  the  king  and  the  peo- 
ple ;  and  according  to  the  usual  extension  of 
ftate  ounces,  whosoever  listened  with  an  air  of 
approbation^  and  neither  revealed  the  report 
DOr  securerl  its  author,  was  obnoxious  to  the 
^aoae  capital  punishment,  as  if  equally  guilty  of 
jthe  same  crime.  As  the  aathor  and  abettor  of 
a  4ediciou8  petition,  Balmerino  was  accordingly 
Arraigned  fur  leasing  making;  as  the  author, 
iMcause  the  copy,  found  in  his  custody,  was 
•lightly  interlined  with  his  own  hand:  as  the 
abettor,  becAuse  he  concealed  the  petition,  and 
iioffered  the  author  to  escape  undiscovered.  A 
Petition,  couched  in  the  most  inoffensive  terms, 
was  converted  in  the  indictment  into  a  dan^e- 
roofl  Ubel,  <  that  depraved  the'iawsy  and  ini»- 
voL.  in. 
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Robert  Dmmmond  of  Meidhope. 

My  Lord  Advocate  prrnluced  his  majesty's 
Let^eir,  commanding  him  to  pursue  the  pannel, 
(t.  e.  the  person  indicted)  for  the  crimes  con- 
tained in  his  Dittay  folbwing ;  togetlier  with 
an  Act  of  Session,  nominating  the  assessors 
foresaids  to  be  assessors  to  my  Lord  Justice 
General:  And  therewitli  produced  the  said 
Dittay  or  Indictment,  miti  the  executions 
thereof,  of  the  whilk  the  teoour  follows.  And 
first  the  tenour  of  his  majesty's  Letter^  directed 
to  his  majesty's  Advocate. 

To  our  right  trusty  aiul  weU-he\oved  coun- 
sellor, sir  Thomas  Hope  of  Craighall,  knight 
and  baronet,  our  Aavocate  for  our  king- 
dom of  Scotland.  , 

"  C.  R,  Trusty  and  well-beloved  coanselkiry 
we  greet  you  well.  After  due  consideration 
having  resolved  to  cause  the  lord  Balmerino  be 
put  to  the  trial  of  ane  assyse,  (t.  e.  Jury)  and 
to  this .  purpose  it  being  necessary  that  you  io- 


*  construed  the  proceeding  of  the  king  in  the 
'  late  parliament,  so  seditions  that  its  droughts 
'  infected  •the  very  air,  a  cockatrice  which  a 
'  good  subject  should  have  crushed  in  the  egg.' 
Balmerino,  who  forbore  to  crush  this  anhntched 
sedition,  was  oppressed  by  the  intrigues  of  the 
prelates,  and  the  criminal  connivance  of  the 
judges  and  officers  of  state.  The  court  of  ses- 
sion appointed  three  assessors  to  the  justice 
gtnerai;  Learmouth  one  of  their  number.  Hay 
rd, register,  and  Spottiswood  their  presidenr^ 
second  son  of  the  archbishop,  whose  influence 
had  incited,  and  still  continued  to  £iment  the 
prosecution.  It  Was  represented  in  vain  that 
the  interlineations,  as  they  softened  the  terms 
of  the  petition,  could  never  constitute  that  libel 
which  they  served  to  abate;  that  the  petition 
was  neither  promulgated,  nor  dl>cl<>ked,  exi:ept 
to  a  confidential  lawyer  for  his  private  opinion ; 
that  there  was  no  precedent  for  the  trial  of 
those  who  had  neglected  to  reveal  a  seditious 
performance,  or  to  secure  its  author,  and  that 
a  severe  law  never  executed  must  be  regarded  ' 
as  having  passed  into  oblivion ;  that  it  might  be 
illegal  perhaps  to  conceal  tlie  petition  when  ad- 
judged seditious ;  but  as  its  purport  was  appa- 
rcntl;f  respectful,  and  intended  to  conciliate 
the  king's  affection,  that  no  prudence  could  dis- 
cover a  different  construction  which  was  neces- 
sarily latent  till  determined  by  the  cpnrt.  The 
question  was  already  prejudged  by  the  court : 
the  assessors  sustainea  and  ^erred  the  indict- 
ment to  a  jury,  which  the  earl  of  Traquair  had 
undertaken  to  corrupt  or  intimidate. — As  pe- 
remptory challenges  are  unknown  in  Scotland, 
the  jurors  are  invariably  selected  by  the  judge 
from  the  return  made  by  the  clerk  of  court. 
Nine  of  the  jury,  with  a  single  exception,  were 
ineffectually  challenged :  but  when  Traquair,  a 
ministerof  state,  was  admitted,  it  was  no  longer 
doubtful  that  the  rest  were  industriously  selected 
for  their  hostility  to  Balmerino,  or  their  devo- 
tion to  the  crown.'  The  experiment  did  not  en- 
tirely succeed.  In  the  former  century,  Gordon 
2q 
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form  yourself  of  such  particnlars,  as  concern 
jour  chfirge  in  thu  legnl  prosecution  of  that  bu- 
siness ;  it  U  our  pleasure,  that  >%irti  ail  conve- 
nient diligence  you  insist  therein,  by  preparing 
of  ane  Indictment  iit  for  ihnt  purpose,  and  that 
you  carefully  eo  on  in  every  other  thing,  touch- 
vn^  the  prosecution  thereot,-  as  you  will  answer 
to  us  upon  your  trust :  And  ihat  by  the  advice 
of  the  Chief  Justice  you  prefix  a  day  for  the 
•auie,  for  which  these  presents  shall  be  your 
warrant.  .  Given  at  our  mannor  of  Hainpton* 
Courr,  the  14ih  of  October,  1634." 

Follows  the  Act  of  Session,  nominating  the 
saids  Assessors,  at  Edinburgh,  the  2d  of  Dec. 
the  year  of  God  1()34,  the  which  dny  the  lords 
of  council  and  session  nominate,  appoint  and 
elect  sir  Robert  Spotswood  of  Dunnypnce, 
knight,  president  ol  the  College  of  Justice;  sir 
John  Hay  of  Barro,  knight,  clerk  of  our  sove- 
reign lord's  register  council  and  rolls ;  and  sir 
James  Learmouth  of  Balcomy,  knight  baronet, 
aenator  of  tlie  said  College  oi  Justice;  to  be 


of  Buckie  had  been  engaged  in  the  murder  of  the 
•arl  of  Murray,  and  was  appointed  therefore  as 
n  sure  man.  When  tlie  jury  had  withdrawn, 
be  addressed  them  unexpectedly  in  tlie  most 
pathetic  terms ;  and  conjured  them  Co  reflect 
that  the  life  of  an  innocent  nobleman  was  at 
stake ;  whose  blood  would  lie  heavy  on  their 
souls  to  the  lust  hour  of  their  lires.  While  the 
tears  streamed  down  his  age«l  cheeks,  he  pro* 
tested  thnt'his  hands  had  once  been  imbrued 
in  blood,  for  which  he  had  procured  a  pardon 
fix>m  his  sovereign  ;  but  that  it  had  cost  him 
many  sorrowful  days  and  nights,  to  obtain  a 
remission  to  his  conscience  from  heaven.  The 
iury  was  moved  with  this  impressive  address  ; 
Dut  Traquair,  their  foreman,  resumed  the  argu- 
ment, that  it  belonged  to  the  court  to  deter- 
mine whether  the  law  was  severe,  or  th«  peti- 
tion seditious ;  whether  the  prisoner  had  con- 
jcealed  it  wafi  all  that  remained  for  them  to  de- 
cide. After  a  long  altercation,  the  jury  were 
equally  divided  ;  and  in  consequence  of  the  fi- 
nal suflfrage  of  Traquair  their  foreman,  Balme- 
rino  was  convicted  of  having  heard  and  con- 
cealed a  seditious  petition,  and  of  having  for- 
borne to  reveal  the  author.  Sentence  of  death 
was  immediately  pronounced  ;  but  his  execu- 
tion, to  the  great  um brace  of  the  prelates,  was 
suspended  during  the  pleasure  of  the  king. — 
During  the  whole  trial  the  people  discovered 
extreme  agitation.  They  assembled  daily,  in 
oppo*iition  to  the  efforts  of  their  magistrates,  in 
.tumultuous  crowds  ;  they  prayed  aloud,  and  in 
the  streets,  for  the  preservation  of  Balmerino  ; 
^applauded  the  exertions  of  his  friends,  and 
showered  impreeaiions  on  the  heads  of  his  ad- 
.▼ersaries.  I'lieir  rage  proceeded  to  the  most 
desperate  designs.  Many  consultations  were 
secretly  held  ;  and  it  was  determined  to  burst 
open  the  prison  for  his  release ;  or,  if  that  at- 
tempt should  miscarry,  to  revenge  his  death  on 
•  his  judges  and  the  eight  jurors  by  whom  he  bad 
beeu  convicted.  Some  had  undertaken  to 
.burn  their  houses;  others  to  perpetrate  the 


Assessors  to  William  earl  of  Erml,  Great  Con* 
stable  of  Scotland,  and  bnvmg  commission 
from  his  majesty  to  be  Justice- General  in  the 
criminal  pursuit  inteniit  and  depending  before 
the  said  Justice  against  John  lord  Balmerino. 

Extractumde  Libro  Actorum  per  me  raagistrum 
Alexandrum  Hay,  scribam  consilii  ac  depu- 
Catum  huoorabills  domini  Johannis  Hay  de 
Barro  militis,  clerici  registri  ac  Consilii 
8.  D.  N.  Reisis,  sub  meis  signo  it  subscrip- 
tione  maoualibbS,  sic  subscribitur  A.  Ilay. 

Follows  the  tenour  of  the  Ditray  c 
'*  Charles  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the 
fnith ;  to  our  lovit  (i.  e.  beloved)  James  Cnr* 
rie,  Grmond  pursevant,  messenger,  our  sheriff' 
in  that  part  conjunctly  and  severally,  specially 
constitute,  greeting.  Forsuumeikle  as  it  it 
complained  and  humbly  meant  to  as  byonr 
trusty  and  well-beloveii  counsellor  sir  Thomas 
Hope  of  Craighall  knight  baronet,  oyr  advo* 

massacre ;  when  Traquair,  apprised  of  his  own 
danger,  repaired  to  court,  and  represented  that 
the  execution  of  the  sentence  was  impolitic 
and  unadvisable,  however  justly  the  prisoner 
had  forfeited  his  life.  After  a  long  and  severe 
imprisonment,  a  warrant  was  procured  for  bis 
enbu^ment ;  but  a  pardon  was  dispensed  with 
a  slow  and  reluctant  liand.  The  merit  of  the 
pardon  was  variously  ascribed  to-  the  intcrces* 
sinn  of  Laud,  or  to  the  hinnane  and  mereifiit 
disposition  of  Charles,  who  was  averse  from 
bloodslied  rather  than  ti-om  revenge ;  and  who 
hesitated  to  execute  an  innocent  nobleman 
against  whom  he  was  incensed,  though  pre- 
vented l>y  no  scruple  (irom  acquiring  an  unjust 
and  absolnte  dommion  over  his  life.— This  mi* 
quitous  prosecution  was  ruinous  in  its  crms^ 
quences  to  the  king's  interest  in  Scotland,  llie 
people  had  long  felt  that  the  administration  of 
justice  was  partial  and  corrupt ;  but  the  nobi- 
lity now  discovered  that  there  was  no  protec- 
tion for  themselves,  from  the  resentment  of  the 
prelates  and  tlie  power  of  the  crown.  What- 
e\*er  secret  cnn^e  of  oflence  exiited  ;  a  speeck 
or  a  petition,  an  expression,  of  discontent  or 
grievance  casually  heard,  and  concealed  firom 
motives  of  compassion  or  honour,  might  famish 
a  pretext  for  their  own  destruction.  The  leni- 
ty of  their  sovereign  was  no  protection ;  and 
Balmerino,  whose  real  crime  was  his  continct 
in  parliament,  justly  considered  the  reniation 
of  h\s  sentence  as  no  redress  of  the  injury 
which  he  had  sustained.  His  danger  mode  a 
deep  impression  on  the  minds  of  his  pcen. 
Under  an  infatuated,  or  deapoticni  monarch, 
whenever  the  laws  were  perverted  for  their 
ruin,  their  order  had  found  no  reioarce  butm 
a  confederacy  against  the  crown  ;  and  to  this 
measure  their  thoughts  were  already  directed 
by  the  frequent  example  of  their  ancestors ;  by 
the  sense  of  their  danger  individually,  and  of 
their  strength  when  united  ;  and  abovip  all,  by 
the  inordinate  and  daily  usurpations  of  the  M- 
piring  prelatcl."    9  Laing*s  Scothnd^  lOr. 
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cate  for  our  inUresl  upon  John  lord  of  Balme- 
rioo,  that  where  albeit  by  tiie  cominon  law,  as 
also  by  the  laws  aod  acts  of  parliament  of  this 
kiogdom,  and  specially  by  tliat  act  and  statute 
of  parliament  made  by  our  umqhile  (i.  f .  late) 
dearest  father  kinje  James  6,    of  happy  and 
blessed  memory,  psr.  10,  chap^  10,  it  is  stiitute 
aod  ordained,  That  all  our  subjects  continue 
themselves  in  quietness,  and  dutiful  obedience 
to  us  and  our  royal  authoriiy,  and  that  none 
of  them  presume  or  lake  upon  hand  publjcly  to 
disclaim,  nr  privately  to  speak  or  write  any 
purpose  of  reproach  or  shmder  of  our  person, 
estate,  or  government ;  or  to  deprave  our  laws 
aod  acts  of  parliantent,  or  misconstruct  our 
proceedings,   whereby   any  misliking  may  be 
moved  betwixt  us  and  our  nobility  and  loving 
subjects  in   time  coming,  under  the  pain  of 
death;  certifying  them  that  does  in  tlie  con- 
trair,  they  shall   be  repute  as  seditious  and 
wicked  instruments,  enemies  to  us  and  the 
commonweal  of  this  our  realm:  and  the  said 
pain  of  deatli  shall  be  execute  upon  them  with 
all  rigour,  in  example  of  others.    Like  as  by 
the  S05th  act  of  the   14th  parliament  of  our 
said  umqhile  dearest  father,  in  the  month  of 
June,  1594,  the  fgrmer  act  of  parliament,  with 
divers  others,  against  leasin^-makers,  and  au- 
thors of  slanders  aod  calumnies,  is  ratified  and 
approTen,aiid  ordained  to  be  published  of  new 
again,  and  to  be  put  to  executt<m  in  all  time 
coming:  with  this  addition,  That  whosoever 
hears  the  said  leasing  calumnies,  or  scandalous 
speeches,  or  writs  to  be  made,  and  apprehends 
not  the  authors  thereof,  if  it  be  in  his  power, 
or  reveals  not  the  same  to  us,  or  to  any  of  our 
privy-council,  or  to  our  .  sheriff,  steward,  or 
baillie  of  oursheriflfdomyStewartry  or  bailliary, 
stewairds  in  regality  or  royalty,  or  to  the  pro- 
vost, or  aue  olthe  baillies  within  our  burrows, 
by  whom  \he  samen  may  come  to  our  know- 
ledge, or  to  the  knowledge  of  our  privy-council; 
whereby  tlie  saids  leasing-raakers  and  autlmrs 
of  scandalous  speeches,  maybe  called,  tryed, 
and  punished,  according  to  the  said  acts :  the 
iiearer  and  not  revealer,  and  not  apprehender, 
(if  it  lie  in  his  power)  and  concealer  and  not 
rerealer  of  the  saids  leasingrmakers,  and  au- 
thors of  the  saids  scandalous  speeches  and  writs, 
shall  incur  the  like  pain  and  punishment  as 
the  principal  oiTender,  as  in  our  saids  aqts  of 
parhament  at  length  is  oonteined.    Notwith- 
standing qhereof,  it  having  come  lately  to  our 
knowledge,  in  tlte  month  of  March  last  by-past, 
that  there  was  a  most  scandalous,  reproachful, 
odious  aod  seditious  Libel,  found  in  the  hands 
of  one  Mr.  John  Dunmure,  notary  in  Dundee, 
and  divulged  and  dispersed  in   the  hands  of 
several    of  our   subjects:  whilk  scandalous, 
odious^  infamous,  and  seditious  Libel,  did  not 
only  seditiously,  reproachfully,  and  outr^eoosly 
tax  our  sacred  person  in  our  behaviour  at  par- 
liament ;  but  also  cont,ains  many  points  and 
pttiposes  of  false  calumnies,  public  scandals 
and  reproaches  against  us,  our  estate  and  go- 
vernment, depraving  our  lairs  and  acts  of  par- 
Uament,  an4  miscppstruiog  ouf  Just  and  glo- 


rious proceeding  in  oor  first  parliament,  holden 
by  us  in  person  m  tlie  month  of  June  of  before, 
as  doth  manifestly  appear  in  the  hail  tenour 
of  the  suiils  infamous  Libel;  and  particularly 
in  tho  particular  passages  hereof  after  following*: 
iusualar  as  albeit  by  the  law  of  God  and  laws 
of  all  nations,  the  person  of  the  supreme  and 
sovereign  prince  is  and  ought  to  be  sacred  and 
inviolable,  and  he  ought  to  be  reverenced,  ho- 
noured, and   feared,  as  God*s  lieutenant  on 
earth;  and  that  all  subjects  are   bound  and 
tyed  in   conscience  to  content  themselves  in 
humble  submission  to  obey  and  reverence  the 
person,  laws,  and   authority  of  their  supreme 
sovereign  :  yet  tlie  said  unhappy  and  infamous 
libel#  in  the  first  entry  thereof,  begins  with  an 
outrageous  upbraidiug  and  taxing  of  our  sove- 
reign lord's  innjesty  of  a  point  of  injustice  or 
indiscretion  in   our  behaviour  at  parliament, 
for  putting  of  Notes  (as  the  saids  infHmons 
libel  alledges)  upon  tl^e  names  of  a  number  of 
our  subjects,  who  did  vote  contrair  to  the  acts 
of  our  church  government,  past  in  parliament. 
Whilk  is  ane  fearful  thing  in  ane  subject  to  pry 
into  the  gesture  of  his  sovereign  in  his  supreme 
court:  and  upon  a  gesture,  without  speech,  to 
infer  a  ground  of  exprobation  nod  reproach  to 
the  sovereign  prince.    Nextf  the  said  infamous 
Lihel   reproaches   us  for  refusing  to  receive 
from  some  of  our  subjects  their  reasons  for 
dis-af^senting  fnmi  the  said  acts,  before  their 
public  hearing  in  uarliament :  «%hilk  is  a  point 
no  ways  compatible  with  the  humble  obedience 
of  a  good,  quiet,  and  peaceable  subject ;  but 
carries  with  it  tlie  signal  and  token  of  discon- 
tentment, and  rubs  upon  our  sacred  person  and 
proceedings  matter  of  reproach  and  scandal, 
tending,  if  it  were  pO'>si)ile,  to  diminish  the 
glorious  opinion  and   estimation  of  Our  rO)'al 
person,  equity,  and  ju«>tice,  in  the  hearts  of 
our  sulijects.     Thirdly,  the  malicious   heart  of 
the  peuner,  not  coment  niih  tile  first  aspersion 
laid  upon  us  for  putting  notes  upon  these  who 
dis-assented,  does  ingeminat  the  samen  in  ane 
most  bitter  invectiie   and  viperous    style,  in 
afhrniiug  that  such  a  tiling  was  nerer  of  before 
censured  by  a  prince  of  so  much  justice  as  our 
sacred  majesty  :  whilk  in  effect  is  to  reproach 
us  of  manifest  injustice,  for  doing  of  that,  the 
like  v\  hereof  was  never  done  by  a  ju9(  prince^ 
And  tiie .  libeller,  not  content  with  these  re- 
proaches,   most   viilanously  and    despitefully 
oelcht  and  vomited  fourth  against  our  sacred 
person,  proceeds  to  a  most  fearftil  and  dan- 
gerous undermining  of  our  honour,  credit,  and 
greatest  happiness,  in  affirming  that  there  is 
nnw.a  genend  fear  of  some  innovation  intended 
in  essential  points  of  religion  :  albeit  (blessed 
be  God)  it  be  certainly  known  to  all  our  good 
subjects,  that  we  ^re,  and  in  nil  our  actings 
have  showen  ourselves  to  be  a  most  demote  and 
religious  prince,  hating  and  nbhorrih^  in  heart 
and  affection   all  papistical  superstition  and 
idolatry.     And  tlie  libeller,  (out  of  a  deveii^h 
humour)  not  content  to  restrain  his  pen  within 
the  limits  of  this  our  kingdom  of  Scotland,  as 
if  it  were  too  liula  f^r  the  compass  of  his  cu- 
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rious  and  furious  brain,  he  enters  t6  pry  into 
gur  estate  of  England,  and  assures  that  there  • 
b  reports  of  allowance  of  reprinting  of  books 
of  Popefy  and  Arminianism  in  England,  and  of 
the  restraint  of  answers  made  to  them:  anid 
then  returning  to  Scotland,  niobt  fiilsy  afiirras,that 
Andinianistn  is  preoched  there  viithout  censure. 
After  that,  he  goes  to  the  estates  of  the  parlia- 
ment, and  affirms  most  folsly  and  calumniously^ 
that  divers  papists  were  admitted  to  parliament, 
and  upon  tne  articles,  who  by  the  law  of  the 
realm  can  be  no  member  of  any  judicatory. 
Albeit  it  he  constant  and  uotiour,  that  none 
of  these  who  were  admitted  to  parliament  and 
upon   the  orticles,  wns  professed  papisfs,  as 
will  appear  by  tlie  roll  of  the  names  of  these 
who  were  upon  the  articles.    And  farder,  the 
unhappy  pennerof  tliat  cursed  libel  proceeding 
to  ane  liigher  point  of  taxing  and  misconstruct* 
ing  of  our  proceedings,  he  amrms  thai  the  griev- 
ances allowed  to  be  proponed  in  Convenuon  in 
anno  1625,  were  altogether  slighted  in  this  our 
first  parliament :  which  is  a  manifest  lye  and  un- 
truth, there  being  nothing  concerning  the  public 
aioved  at  parliament,  which  was  not  either  de- 
termined by  oar  estates,  or  remitted  to  our  coun- 
cil.   And   thereafter  it  is  as  falsly  affirmed, 
that  the  meetings  of  the  gentry,  which  were 
appointed  for  representing  the  grievances  of  the 
country  in  the  inatter  of  Coin  and  increase  of 
theft,  were  interrupted  in  our  name :  which  ia 
ft  manifest  lye  and  calumny.     Like  as  there^ 
after  it  is  most  scandalously  seditiously  affirmed, 
that  we  denied  liberty  to  our  nobility  to  meet 
and  conveen  With   the  lords  of  the  articles, 
against  the  consiitvtion  of  a  free  parliament 
under  such  a  ju&t  and  lawful  prince:  albeit  it 
be  iiottourly  known,  that  our  nobility  did  enjoy 
all  the  privileges  of  a  free  estate,  which  per- 
tained to  them  and  their  predecessors.    And 
sick! ike   thereafter  it   is  affirmed   ignorantly, 
foolishly,  and  falsely.  That  against  the  custom 
of  this  our  kingdom,  the  bisl^ps  did  chuse  the 
articles  of  the  nobility ;  albeit  before  the  par^ 
liametit  in  anno  1609,  the  nobility  did  ever 
chuse  the  articles  themselves  :  which  is  notori- 
ously faUe,  snd  contmr  to  the  fundamental 
laws  and    pncticfs  of  all  preceding  parlm- 
Sients,  wherchy  it  is  constitute,  that  ever  the 
clergy  did  chuse  tlie  articles  of  the  nobility. 
And  thereafter  he  affirms.  That  the  bishops 
did  chuse  suctrof  the  nobility  on  the  articles, 
as  either  ^ere  >popi&hly  aflected,  or  had  small 
knowledge  of  the  estate  and  laws  of  this  our 
country  :  which  is  an  impudent  malicious  ca- 
lumny and  falshood;  these  who  were  chosen 
On  the  articles  (as  will  appear  by  their  names) 
being  of  the  roost  antient  of  the  nobility,  and 
mo^t  expert  in  the  laws  and  customs  of  this  our 
kingdom.    Thereafter  the  ci^rsed  and  unhappy 
libeller  returns  to  his  nipping  and  checking 
style ;  and  most  presumptu<  usiy  challenges  oar 
•acred  seif  upon  our  s|>eechea  in  parliaitaent, 
and  upon  our  proclamaiions  made  upon  our  re- 
vocations; which  was  intended  foraugment&- 
tion  of  ofir  patrimony,  and  for  disburdening  of 
our  subjects  of  taxation ;  and  that  yet  never- 


theless huge  and  groat  taiAtiom  were  imposed', 
against  the   couns^Sl   giten  by   oor   inhqhiio 
dearest  father  of  bless^  memory,  in  bii  BasiH* 
con  Doron,  and  against  the  practioe  of  oor 
dearest  predecessor  Htng  James  1.  who  remiueil 
to  his  subjects  a  great  part  of  the  taxation 
granted  for  hit  ransom :  which  is  a  pOart  and 
mischievous  ex  probation  to  our  sacred  person, 
who  out  of  the  love  and  tender  affection  yvhicb 
we  bear  to  this  oor  antient  nativd  kingdom  aod 
country,  vouchsafed  that  grace  ftnd  livour  to 
visit  it  in  our  r^yal  person,  without  spating  of 
cost  and  charges  fnr  oor  journey,  and  othet 
nece»>nries  belonging  to  our  coronation ;  whtch 
is  well  known  far  to  exceed  the  taxations  volao- 
tarily  offered  to  us  by  our  estates,  in  testimony 
of  their  humble  and  thankful  gratitude  for  so 
great  a  blessing  as  the  personal  presence  of  ui 
their  sacred  lord  and  sovereigO)  within  this  oar 
native  soil  and  antietit  kingdom.    And  as  w^ 
did  never  enjoin  nor  urge  any  taxation,  so  tho 
same  being  voluntarily  and  humbly  offered  to 
us  by  our  loving  and  faithful  subjects,  as  the 
mite  of  their  humble  affection,  far  witbin  and 
beneath  the  respect  of  so  glorions  a  bene6r,  yet 
we  were  pleased  out  of  our  love  to  accept  it 
graciously.    And  yet  this  so  gracioos  accept- 
ance cannot  pass  the  pen  of  this  unhappy  li^ 
heller,  but  must  he  casten  up  (t.  e.  reflected 
upon)  with  a  false  and  despiteful  exprobatioo, 
as  done  against  promise*   proclamation,  and 
the  practice  of  king  Janie;»  1.  which  is  folsely 
and  villainously  affirmed.    And  when  the  in« 
famous  libeller  has  spent  his  unhappy  breath 
and  pen  in  reviling  and  malediciing  the  glorioai 
name  of  us,  his  gracious  sovereign,  in  our  pef»> 
son  and  proceedings,  he  thereafter  challenges  tit 
for  applying  our  former  taxations  to  a  wrong 
use,  in  bestowing  the  samen  upon  parties  and 
persons,  whose  waistrie  (i.  e.  extravagance)  and 
wants,  oor  subjects  are  not  obliged  to  supply. 
And  with  this  besides,  by  the  way,  he  upbraids 
oar  servants  and  counsellors  for  malversation, 
in  the  guiding  and  imploying  thereof:  And  is 
so  peart  and  unpudent  in  his  devilish  style,  that 
he  spares  not  the  ntaae  of  our  ever^gloriooi 
dearest  father  king  James  of  blessed  memory ; 
but  most  falsly  casts  up  (i.  e.  mentions)  a  pro« 
mise  alledged  to  be  made  by  bis  sbajesl^  or  Kb 
commissioner,  in  the  parliament  holden  in  anno 
1621,  for  disoobtiAuiAg  of  the  extraordinary 
taxation  in  all  time  to  come.    And  then  in  tbi 
end,  as  a  venomous  wasp,  he  closes  with  an 
impudent  reproach  towards  us,  in  that  which 
is  most  conmnendable  in  a  sovereigA  prince,  by 
Uxing  us  in  oar  beneficence  .and  libemlity  to 
the  lords  of  our  session,  in  providing  honoora* 
hie  maintenance  to  theA,  attd  in  bestowing 
pensions  upon  our  officers ;  and  leaves  nothing 
within  this  ottr  kingdom,  which  is  not  tlrown  in 
within  the  scourge  of  his  devilish  and  malictottS 
pen  and  tongue :  So  that  il  is  not  to  be  won«> 
dered  and  admired,  that  any  perton,  living 
under  sudi  a  gracious,  pious,  aod  jost  prince^ 
coold  deg^erate  into  ao  monstrotxs  a  contempt 
of  our  so^rnment;  as  to  dare  and  presome  opott 
to  tbii&i  let  be(i.  «.  mftok  kes)  to  qieakend 
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write  sttcb  dewii^y  reproacbftil,  scandalous, 
and  seditious  thoughts,  which  infest  tlie  tery 
fiif,  and  can  have  no  other  end  but  the  breeding 
in  the  hearts  of  our  good  and  loving  subjecjts,  a 
fearful  jealousy  and  dislike,  and  in  the  end  con- 
tempt of  our  juit  gnvernment.  And  albeit  all 
our  good  subjects  be  bound  in  conscience,  as 
also  by  the  laws  of  this  our  kingdom,  to  crush 
this  Cockatrice  in  the  egg,  and  to  abhor  it  as  a 
pestilentious  cloat ;  yet  the  said  devili&h  libel 
was  found  in  the  hands  cyf  the  said  Mr.  John 
Dunmure,  notary  in  Dundee,  and  was  divulged 
and  dispersed  amongst  our  subjects  a^out  the 
foresaid  month  of  March  last  past :  which  com- 
ing to  our  notice  and  knowledge,-  we  then  gave 
power  for  examining  of  the  said  Mr.  John  Dun- 
tnure  huw  the  same  came  to  his  hands ;  who 
deponed,  That  he  had  the  samen  from  the 
said  John  lord  of  Balmerino.  Which  John 
lord  Balmerino  being  also  examined,  be  granted 
the  samen  to  be  of  verity,  and  therewith  af- 
firmed, that  be  had  the  said  libel  from  one  Mr. 
William  Haig,  whom  he  thought  also  to  be  the 
penner  and  author  thereof.  9^  ^^^  which 
scandalous  libel,  the  snid  John  lord  Balmerino 
himself  was,  and  is,  author,  deviser,  consulter, 
adviser,  airt  and  part  (•'.  e.  contriver  and  part- 
ner) in  the  penning,  writing,  and  drawing  up 
thereof;  at  the  least  is  guilty  of  tlie  hearing 
thereof,  and  of  the  concealing  and  not  revealing 
of  the  said  Mr.  William  Haig,  whom  he  affirms 
to  have  been  author  of  the  same ;  and  also  is 
most  guilty  of  the  not  apprehending  of  the  said 
Air.  Wilham  Haig,  it  being  in  the  said  John 
lord  Balmerino  his  power  to  Save  taken  and  ap- 
prehended the  said  Mr.  WiUiam  ;  and,  lastly, 
IS  guilty  and  culpable  of  the  divulging  and  dis- 
persing of  the  said  scandalous  and  seditious 
libel  amongst  our  subjects,  in  so  fiir  as  the  said 
John  lord  Balmerino  knew  of  the  penning  of 
the  said  scandalous  lifc^  by  the  said  Mr.  Wil- 
liam Haig,  and  advised  and  gave  his  opinion 
anent  (t.  e,  ahout)  th^  making  of  the  samen ; 
and  in  token  thereof,  ioterlia^  a  part  of  the 
said  infamous  Libel  in  divers  parts  thereof 
with  his  own  hand,  which  is  yet  extant  to 
be  seen  by  ocular  inspection ;  and  which  inter- 
lining the  s^id  John  lord  Balmerino  has  con- 
fessed to  be  his  own  hand-writing.  Ukeas  im- 
inediarely  after  the  forming  of  the  said  most  infa- 
mous libel)  the  said  John  lord  Balmerino  recelv- 
td  the  same  from  the  said  Mr.  WiUiam  Haig, 
ftnd  ddivered  it  to  the  pari  of  Rothes,  of  pur- 
pose to  have  the  samen  presented  to  us,  and 
taiised  Mr.  Robert  Dalgleisb  his  servant  copy 
the  said  infamous  libel ;  which  copy  he  deliver- 
ed to  the  said  Mr.  John  Dunmure,  in  whose 
bands  the  samen  was  found,  by  occasion  where- 
bf  the  said  inian\ons  libel  was  divulged  and  dis- 
pened  amongst  our  subjects,  and  o[)enly  read 
tnd  exposed  to  didr  view ;  to  the  prejudice  and 
dero^tion  of  otir  sacred  and  glopous  name,  by 
the  infamous,  scandalous,  and  seditious  pas* 
tages  and  articles  contained  therein.  likens 
the  said  lord  of  Batmertno  kept  and  detained 
the  said  infarooas  libel  in  his  hand  continually, 
from  tbe  time  of  the  dosing  of  the  parKanent 


about  the  end  of  June,  1035,  until  tfte*  9tb  cyf 
June  16S4,  lost  past,  at  which  time^  he  was 
challenged  for  the  same,  and  did  exhibit  the 
saict  infitmons  libel,  in  presence  of  the  lords  ap* 
pointed  by  us  ftyr  ins  examination'.  lilBeaa  tlM 
said  John  lord  Bnlmcrino  himng  conferred  witfr 
the  said  Mr.  John  Dunmure,  after  his  first  exami* 
nation,  which  was  in  March  1664,  and  avowing 
that  which  be  had  done  concrming  the  deliver^  ' 
ing  of  tbe  said  iuftimous  libel  to  the  said  Mr; 
John  Dunnrere,  and  dispk*r^mg  thereof,  desired 
the  said  Mr.  John  Dunmure  to  go  andteU  tb« 
earlofTraquair,  one  of  t lie  exnminators,  that 
better  men  than  the  said  John  lord  ^me* 
rino  himself  woold  set  Iheir  fnces  to  (i.  &, 
justify)  the  said  libel,  at  the  letvst  knew  of 
the  samen.  And  albeit  the  Sitid  John  lord 
Bnlmerfno  be  d  nobleman  of  good  learning 
and  understanding,  and  so  pre<)umed  to  hav« 
the  knowledge  of  the  laws  and  acts  of  parlia- 
ment of  this  our  kingdom,  was  botrnd  in  all 
duty,  after  receiving  of  the  said  infamous  libel 
from  the  said  Mr.  William  Haig,  and  reading 
thereof  (which  in  tbe  hail  strain  and  tenoar  m 
the  samen  was  of  the  nature  of  a  scandaloos 
and  seditious  bbel,  prohibited  by-  our  acts  of 
pariiament)  as  he  would  have  eschewed  the 
danger  of  our  laws  and  punishment  therein  coih 
tained,  as  author  thereof,  to  have  rei^ealed  th« 
same  to  us,  or  to  some  of  our  privy  council ; 
And  also  to  have  apprehended  the  said  Mr. 
William  Haig,  whom  he  affirms  brmself  to  have 
been  the  •author  and  penner  thereof:  yet  th^ 
aaid  lord  Balmerino  dio  no  ways  apprehend  th^ 
said  Mr.  WiUiam  Haig,  nor  yet  reveal  the  said 
scandalous  libel,  it  being  in  his  power  to  have 
Bpprebendcd  the  said  IVlr.  WiUiam  Haig,  who 
was  but  a  single  person,  and  the  said  lord  Bal^ 
merino  being  a  nobleman  of  power  and  credit : 
But  the  said  lord,  notwithstanding  thereof,  did 
still  haunt  and  converse  with  the  said  Mr.  William 
Haig,  and  did  keep,  detam  and  retain  the  said  to* 
famous  libel  in  his  bands.  Likeas  the  said  lord 
Balmerino,  after  he  was  cited  to  compear  be- 
fore the  lords  appointed  for  his  examination, 
which  was  upon  the  7th  of  June  last ;  he  com* 
pearing  before  the  saids  lords  examinators  upon 
the  said  7  th  of  June,  being  Saturday,  he  craved 
early  of  the  saids  lords  toliave  hb  examinatioii 
anent  (t.  e.  about)  his  knowledge  of  die  authors 
of  the  said  infamous  Libel,  to  be  continued  (i.  e. 
delayed)  tOl  Monday  next  thereafter,  whicb  wat 
tbe  9th  of  June ;  which  being  granted  to  him 
bjr  the  saids  lords,  and  he  thereupon  being  de- 
mitted  from  them  upon  the  said  7th  of  June,  be- 
ing  Saturday  about  12  o^dock,  be  immediatdy 
thereafter  met  with  the  said  Mr.  William  Haig^ 
and  shewed  to  him  tbe  warrant  of  the  dtation. 
At  which  time  the  said  lord  of  Balmerino  hav^ 
ing  the  said  Mr.  Willi^im  Haig  in  his  own 
house,  and  so  inliis  power,  did  not  apprehend 
him,  whom  he  knew  and  affirmed  to  be  the  an* 
thor  of  the  said  scanddoos  libel :  but  by  his  shew- 
ing to  him  of  bis  said  warrant  of  dtabon,  wfatdl 
bore  the  said  lord  Balmerino  to  have  been  con-> 
reened  before  the  saids  lords  examinatora^  to 
make  answer  aneni  tbe  aid  sediboBi  libd,  fooad 
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10  the  hradt  of  the  nid  Mr.  John  Duomure,  he 
thereby  gave  occasion  to  the  said  Mr.  William 
Hai|  (o  escape  out  of  the  counirj,  and  Uecome 
fugitive**  Likeas  the  said  Mr.  WiUiam  Uaig, 
immediately  after  the  sight  of  the  said  warrant 
ahevrn  to  mm  upon  the  said  7th  of  June,  being 
Saturday,  escaped  and  fled  out  of  the  country, 
and  became  fugitive,  and  remains  out  of  the 
country  continuslly  since  syne,  (t.  e,  since  that 
time.)  likeas  the  said  John  lord  Balmerino 
being  incarcerat  (i.  e.  imprisoned)  within  the 
casUe  of  Edinhurgh,  after  his  first  and  second 
examination,  as  author,  airt,  part,  or  accessory 
of  tiie  said  infamous  libel,  received  several  let^ 
ters  from  the  said  Mr.  William  Haig  furtli  (i.  e, 
out)  of  the  Low  Countries,  and  other  places  to 
which  he  escaped ;  which  Utters  the  said  John 
lord  Balmerino  kept  by  him,  without  acquaint- 
ing the  saids  lords  examinators,  until  the  time 
he  was  challenged.  In  the  wl)tch  letters  and  in 
other  letters  sent  by  the  said  Mr.  William,  and 
intercepted  by  the  lords,  it  is  aflirmed  and 
avowed  bv  the  said  Mr.  WiUiam,  that  he  had 
the  approbation  and  allowance  of  the  said  John 
lord  Balmerino  to  the  making  and  penning 
thereof.  By  the  which  particular  deeds,  cir- 
cumstances, and  other  venement  presumptions 
particularly  above  expressed,  it  is  clearly 
evinced,  that  the  said  John  lord  Balmerino  was 
author,  deviser,  outset  ter  (i.  e.  publisher)  ad* 
viser,  airt  and  part  of  the  penning  and  forming 
of  the  said  infamous  hbel,  at  the  lenst  con- 
cealer and  not  revealer  thereof;  aud  is  also 
culpable  of  the  not  apprehending  of  the  ssid 
Mr.  William^  H^ig*  whom  he  affirmed  to  be 
the  author  of  the  said  infamous  libel.  As  also 
of  the  dispersing  and  divulging  of  ihe  said  infa- 
mous libel,  in  manner  particularly  ahove^dedar^ 
cd ;  incurring  thereby  the  pain  and  punishment 
of  death,  specified  and  contained  in  our  saids 
acts  of  parUameot,  which  ought  and  should  be 
inflictea  upon  him  with  all  rigour,  in  example 
to  others  to  attempt  the  like.  Our  will  is  here- 
fore,  and  we  charge  you  straitly  and  command, 
that  incontinent  thir  (these)  our  letters  seen, 
ye  pass,  and  in  our  name  and  authority,  law- 
fully summon,  warn,  and  charge  the  said  John 
lord  Balmerino  presently  in  ward,  within  the 
castle  of  Edinburgh,  to  compear  before  our  jus- 
tice and  his  deputs  within  tlie  Tolbooth  of 
Edinburgh,  the  3rd  day  of  December  next  to 
come^  in  the  hour  of  cause  (i.  c*  when  tlie  court 
is  met)  and  there  to  underly  our  laws  for  the 
crimes  above-nritten:  To  the  effect  that  upon 
his  trial  and  conviction,  as  culpable  thereof, 
justice  may  be  ministered  npon  him  conform  to 
the  laws  of  the  realm ;  and  that  ye  summon  an 
assise,  (jury)  not  exceeding  the  number  of  4,5 
persons,  whose  names  ye  sbdl  receive  in  a  roll 
sul>scribed  by  our  advocate,  ilk  (each)  person 
under  the  pain  of  200  marks,  according  to  jus- 
tice. Given  under  our  signet  at  Edmburgh 
the  11th  day  of  November,  and  of  our  reign 
the  10th  year,  1634." 


Ex  deliberatione  domioorum  concilii,  sic  sub- 
scribitur  John  Baonatine. 


Follows  the  Execution  of  the  said  Summons. 
<*  Upon  the  14th  day  of  November  1631,  I 
James  Currie,  Ormond  pursevant  and  one  of 
the  sheriflb  of  that  part  within  constitute,  past 
at  command  of  thir  (these)  our  sr^vereigu  lord's 
letters  williin  written,  and  by  virtue  thereof 
charged  the  within  written  John  lord  Balmerino 
personally  appreliended  in  the  castle  of  Edin«* 
burgh,  and  delivered  to  him  a  just  and  authentic 
copy  of  these  his  majesty's  said  letters,  to  com- 
pear before  his  majesty  s  justice  and  his  depuif 
in  the  Tolbooth  of  Edinburgh  the  Srd  day  of 
Dec.  next  to  come,  in  the  hour  of  cause,  aud 
there  to  underlie  his  majesty's  la^vs  for  the 
crimes  within  written;  to  the  effect,  that  upon 
bi»  trial  aud  conviction  as  culpable  thereof, 
justice  may  be  administered  upon  him,  con- 
form to  tlie  laws  of  this  realm :  And  this  I  did 
after  the  form  and  tenor  of  our  sovereign  lord's 
letters  in  all  points,  before  these  witnesses,  Mr. 
Archibald  Geddes,  constable  of  the  said  castle 
of  Edinhurgh,  and  John  Malcome,  herald. 
And  for  the  further  verification  of  this  my  exe- 
cution subscribed  with  my  liaud,  mv  stamp  is  af- 
fixed. Sk,  iub.  Ja.  Currie,  Ormond  pursevant.'' 
Thcrcafler  my  Lord  Advocate  produced  with 
the  Summons  above-written,  the  copy  of  the 
infamous  Libel  which  was  found  in  the  hands 
of  Mr.  John  Dunmure,  notary  in  Dundee; 
hearing  in  the  end  thereof,  that  the  said  Mr. 
John  being  examined  thereupon,  he  by  hn  De- 
position has  sranted  it  to  be  the  saroen  Libel 
which  was  in  his  hands:  Of  the  which  copy  th« 
tenor  follows : 

To  the  King's  most  excellent  majesty ;  the  hum- 
ble Supplication  of  a  great  number  of  the 
Nobility  and  other  Commissioners  in  tlic  late 
Parliament, 

"  Humbly  sheweth;  That  the  Notes  which 
your  miyesty  put  upon  the  names  of  a  uomber 
of  your  Supplicants  in  voting  about  these  acts, 
which  did  imply  a  secret  power  to  innovate  the 
order  and  government  long  continued  in  the 
Refonned  Church  of  Scotland ;  and  your  ma* 
jesty's  refusing  to  receive  from  some  of  your 
supplicants  their  reasons  for  di»senting  from  ths 
said  acts,  before  your  majesty,  and  in  your  heax«- 
ing  in  parliament,  to  breed  a  fear  of  our  be* 
coming  obnoxious  unto  your  majesty's  dislike, 
if  your  highness  should  still  remain  unacouaint- 
ed  with  the  reasons  of  our  Opinions  delivered 
concerning  the  said  acts:  Seeing  your  suppli- 
cants are  confident,  that  your  majesty  vouch* 
safing  to  take  notice  of  the  saids  reasons,  would 
be  pleased  to  acknowledge,  that  no  n  ant  of 
affection  to  your  majesty's  service,  but  a  care- 
ful endeavour  to  conserve  unto  your  miyeflty 
the  hearty  affections  of  a  great  many  of  your  - 
good  subjects  that  are  tender  in  these  points  of 
novation,  covertly  thrust  upon  tliis  church,  did 
induce  our  w&bes  and  voices  to  appear  in  op* 
position  to  the  said  acts;  and  that  a  predon&i- 
nant  desire  in  us  to  have  all  your  royal  desigiM 
here  to  prosper  without  interruption,  did  abao* 
lately  command  us  to  fi»rbear  any  reasons  that 
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oould  have  been  propounded  agaiubt  many  of 
the  conclusions  in  ihe  late  parliament. 
-  **  We  do  therefore  humbly  beseech' your  ma- 
jesty graciously  to  uonder  the  considerations 
after-written,  &o  shall  vie  be  encouraged  (as  in 
doty  bound)  to  continue  our  humble  prayers 
for  your  majtsty's  long  and  happy  reign. 

"  First,  we  humbly  beseech  your  majesty  to 
consider,  That  though  these  acts  as  they  are 
conceived,  and  may  concern  your  majesty's  pre- 
rogatives, and  tb^  liberties  of  the  church,  had 
never  been  moved  or  concluded  (as  they  are), 
your  majesty  would  have  suBTered  no  prrjudice 
in  your  benefit,  honour,  nor  power :  That  your 
iiipplirants  are  much  more  free  from  all  sus- 
picion of  private  ends  in  dis-asseniing,  than  the 
contrivers  of  the  said  acts,  in  oflferins;  them  to 
the  hazanj  of  contradiction,  or  soliciting  an  as- 
sent thereto  :  That  in  deliberation  about  mat- 
ters of  importance,  either  in  councils  or  parlia- 
ments, opmions  do  often  differ;  and  they  that 
have  been  of  contrary  mind  to  a  resolution 
carried  by  the  plurality  of  votes,  have  never 
hitherto  been  censured  by  a  prince  of  so  much 
justice  and  goodness  as  your  majesty. 

**  We  do  also  most  humbly  beseech  your  ma- 
jesty to  believe,  that  all  your  Supplicants  do, 
in  most  submissive  manner,  acknowledge  your 
royal  preroeaiive  in  as  ample  manner  as  is  con- 
tained in  Uie  Article  1606,  made  thereanent 
(thereabout) ;  and  withal  do  consider,  Uiat  the 
long  experience  and  incomparable  knowledge 
your  royal  father  had  in  matters  of  government, 
OS  wellin  church  as  in  commonwealth,  is  the 
very  cause  expre&sed  in  the  act  1609,  for  giving 
power  to  his  majeity  to  prescribe  apparel  to 
Kirk-men,  with  their  own  consent.  And  since 
in  all  the  time  of  his  life  and  government  for 
the  space  of  16  years  thereafter,  he  did  forbear 
to  make  any  change  upon  their  former  habits ; 
we  are  bold  to  presume,  that  in  his  great  wis- 
dom he  thought  ii(,  that  the  apparel  used  in  time 
of  divine  service  ever  since  the  refurmaiidn  of 
religion  till  his  death,  and  to  this  day,  should 
be  continued,  as  decent  in  the  church,  and 
most  agreeable  to  the  minds  of  his  good  sub- 
jects in  this  nation.  We  do  also  beseech  your 
majesty  to  consider,  That  under  the  act  in- 
titled,  *  A  Ratification  of  the  Liberty  of  the 
*  Church,'  the  acts  ratifying  the  assembly  of 
Perth  in  parliament  1631,  were  declared  to  be 
comprehended:  That  most  part  of  us  being 
then  in  parliament,  did  oppose  the  same ;  that 
experience  hath  shewed  bow  much  these  arti- 
cles of  Perth  have  troubled  the  peace  of  this 
cht»rch,  and  occasioned  innumerable  evils  and 
distractions  in  it :  That  there  is  now  a  general 
feor  of  some  novations  intended  in  essential 
.points  of  religion ;  and  that  this  apprehension 
IS  much  increased  by  the  reports  of  allowance 
given  in  England  for  printing  books  of  Popery 
and  Arminiani&mi  and  the  restraint  of  answers 
made  to  them ;  and  by  preaching  Arminianism 
'in  this  country  without  censure :  by  the  admis 
sion  made  ot  divert  papists  to  the  parliament 
-and  upon  the  articles,  who  by  the  laws  of  this 
i^nXm  can  be  no  members  of  any  judicatory  in 


it :  That  the  minds  of  most  of  your  good  people 
being  in  this  perplexity,  your  suppficants  have 
^eat  reason  to  suspect  a  snare  in  the  subtle' 
junction  of  the  act  1609,  concerning  apparel, 
with  that  of  1606,  anent  your  Royal  PrerogH  ttve; 
which  by  a  sophistical  artifice  should  oblige  us 
either  to  vote  undutifoUy  in  the. sacred  point  of 
Prerogative,  or  unconscionably  in  church  nova- 
tions, [A^.]  which  blessed  king  James  would 
never  huve  cont'uunded,  as  appeared  evidently  in 
the  parliament  1617,  honoured  with  bis  graci- 
ous bre^ence;  where  his  majesty ,4>y  the  bishops 
instigation,  tried,  urged,  and  past  in  Articles  a 
ratification  of  his  royal  pren^gative  enacted  in 
the  pailiament  1606,  with  Addition  of  an  Ar-< 
tide  authoriziug  all  things  that  thereafter  should 
be  determined  in  ecclesiastic  affairs  by  his  sa- 
cred majesty,  with  the  consent  of  a  competent 
number  of  the  cler^,  to  have  the  strength  and 
power  of  law.  VVhen  this  Act  came  to  b^ 
heard  in  open  parliament,  his  majesty  g9ve 
order  to  read  only  the  Kubrick  of  the  Act ; 
which  being  done,  he  was  then  pleased  in  hia 
fatherly  compassion  over  the  tender  affections 
of  his  loyal  subjects  (well  known  to  his  majesty, 
as  fluctuating  betwixt  love  and  fear)  pubhcly 
from  his  own  mouth  to  declare  his  princely  love 
and  pleasure,  for  reasons  known  to  himself,  to 
have  that  Act  suppressed,  though  passed  in  the 
Articles  :  because  his  Royal  Prerogative  being 
of  itself  inviolable,  was  already  established  suifi« 
ciently ;-  and  in  the  depth  of  his  wisdom,  he 
would  absolutely  prefer  the  peace  of  the  Church 
to  the  appetite  of  church-men.  And  since  we 
are  fully  persuaded  of  your  majesty's  unfeigned 
affe<?tlon  to  the  true  religion,  and  so  do  presume 
that  none  of  these  things  lawfully  rejected  at 

the  Reformation  ffB —  C ^1  thereof  in  chb 

kingdom  should  oe  introduced  again  without 
consent  of  out  clergy  lawfully  assembled;  and 
fearing  that  a  forcible  and  colourable  intruding 
thereof,  would  diminish  in  the  hearts  of  many 
of  your  loyal  subjects,  that  affection  which  is 
founded  on  their  Opinion  of  your  majesty's 
goodness  and  wisdom. 

"  We  do  therefore  dis-assent  from  the  foresaid 
Act^,  as  importing  a  servitude  upon  this  churoh 
unpractised  before,  and  giving  ground  for  i»» 
troduction  of  other  new  indefinite  devices. 

"  We  do  further  offer  onto  your  migetty's  con- 
sideretion,  that  albeit  our  just  and  heavy  Griev- 
ances allowed  of  Jn  the  late  Convention  nf 
Estates  1695,  and  1030,  to  have  been  repre* 
sented  to  your  mi^esty,  in  hopes  of  reiresbmenc 
to  the  country's  sufferings,  have  been  altogether 
slighted  in  this  your  first  parliament;  albeit 
your  majesty  denying  your  nobility  their  free- 
dom by  authority  to  meet  with  the  Lords  of 
the  Articles,  may  seem  against  the  constitution 
of  a  free  parliament  (under  such  a  just  and 
lawful  prince,  and  contrair  to  the  custom  of 
your  ancestors),  which  before  the  parliament 

*  The  Pannel's  interlinings  you  will  find  in 
the  other  copy  hereof. 

t  Interhned  [B  of  Religion  CJ  in  the  Qtbcr 
copy  by  the  PanneL 
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heM  M  «UK>  14i099  did  alwayt  elect  ftod  diuw 
the  Lordi  of  ihe  Articles  from  among  them  of 
Ifaeir  own  rank  and  Quality ;  there  having  been 
oe  parliamentary  bishops  from  the  ralbi^Datioo 
of  reiicaoa  till  then,  nor  were  they  such  a*  now 
docttUand  siagie  out  such  oobleaieu  either 
popitUy  affiscted  ia  religion,  or  of  little  eipe- 
rienoe  in  our  laws^  as  having  bad  their  breedmg 
afacoad,  and  so  none  ol  the  ablest  to  be  upon 
our  Articles  but  fittest  only  for  the  cleriiy's 
toysdcal  ends.  Whereas  the  former  practice 
was  such,  as  seemeth  moat  agreeable  to  reason, 
and  what  every  estate  should  do,  that  so  they 
may  communicate  their  minds  with  the  rest  of 
their  hedy ;  since  none Jbut  men  very  presump- 
tuous of  their  own  knowledge,  or  senseless  in 
themseliies,  will  advenure  to  trust  Cbeir  first 
oonoeptions  in  matteis  of  so  great  importanoe  as 
are  the  conclusions  of  parliament.  Albeit  the 
hamhie  supplications  of  the  ministry  to  your 
majesty  and  estates  of  fkariiament,  delivered  to 
the  Clerk  Itegister,(and  that  your  majesty  was 
in  aU  due  humility  petitioned  by  the  ministers  of 
this  kingdom,  both  Conformists,  and  Non^oon- 
formisis,  to  give  them  a  hearing)  have  been 
fuppremed :  albeit  the  meeting  of  the  gentry, 
«  and  iiappily  01"  the  borrows  too,  io  a  joint  pur- 
pose to  hare  represented  to  your  majesty  onr 
unspeakable  snlferings  by  the  Abuses  of  the 
(^in  (the  Mastery  of  the  Mint  being  a  thing 
merely  fegal)  and  mcrease  of  Theft  and  Op* 
pression  of  divers  parties^  and  other  things 
worthy  ^«r  nu^t/s  consideration,  were  in 
your  msyesty's  name  iotcrmptod :  And  finally, 
albek  your  miyasty  was  graciously  pleaiied  by 
joor  former  and  kier  Speeches  in  the  PaHia- 
sent  Bouse  to  declare  (answerable  to  your  se- 
ip«ral  Piipdamations,  bearing  that  the  course 
tdkeo  by  your  rerocatioa  for  settling  the  pa* 
Irimofiy  of  your  imperial  cr«>wa^  was,  that  ye 
•boold  not  be  bnrdeiisome  to  your  people),,  that 
your  majesty  hadiio  purpose  at  this  time  to  lay 
any  brnden  «pon  this  nation,  acoonhng  to  the 
visecouiuel  of  kiu^  James  in  his  BatUkim  Do- 
ran,  treating  of  the  right  Use  of  Subsidies :  albeit 
Chat  the  present  condition  of  yuor  subjects  is 
wofae»  Jmd  the  patrimony  of  the  crown  greater, 
tktn  when  king  imaes  1.  j^mitted  to  his  people 
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a  greet  part  or  his  Taxations,  granted  even  for 
that  good  iking'e  nmsom ;  )iet  have  we  all  as 
one  nan  lOiihsenied  €#  all  your  maj«aty*s  de- 
imnrii^  end  more,  ereo  to  haae  taxations  ami- 
tiplyed,  without  representing  how  the  former 
hmre  heen»  •or  these  may  M  to  be,  bestowed 
•pon  divers  nartiesy  whoee  wastes  and  wants 
yonr  good  auitifects  are  not  obliged  to  supply; 
wisboat«Atifcling  thateomc  eif  them  hav/e  been 
cnaeted  «&iraonlinarily  for  Supplies  of  the  Fa- 
kttnete,  wUdh  tnog  eow^  t^ie  mercy  oif  God 
ia  A  better  emdiiMmf  they  might  have  pleaded 
in  osMon  to  he  jlhenoeforw  discontinued; 
Mhent  Retelling  that  aeese  of  the  subsidies 
MM  4ike  40  he  means  «of  more  processes,  '(or 
suits)  betmiat  foareaaicsty*s  so^rcts  and  the 
Treasurer,  than  matter  of  paofit  tp  jpomr  Trea* 
awjr ;  wanhont  ^uttiqg  your  ma|«sty  ia  remqm- 
hraaoe  of  the  hnpertiueacies  peu  imm  sr'**     ' 


byjmen*s  ambition  after  the  public  places  of 
judicatories,  wh^ch  none  have  heretofore  refused 
by  reason  of  the  small  lees  due  to  theui ;  with- 
out contradicting  tlie  exceptions  of  your  qiBcers 
pensioos^  or  alledgmj;  theur  Fees  lo  be  as  butt- 
cient  for  maintaimng  the  dignity  of  their  places 
now,  as  they  were  wfore  ^our  ii»aje^y*s  luiher 
suoceeded  to  the  crown  ot  England.  And  all 
this  have  we  done  implicitly,  only  to  testify  our 
ingenuous  afiection  to  your  majesty,  and  our 
obsequious  resolutions  to  give  ytMi  full  content 
in  every  thinf;,  that  makes  not  •  breach  m  our 
Religion  and  Laws,  or  oocasiiiiH'th  not  otfience 
to  the  weaker  sort  in  the,' way  uf  God's  Wor- 
ship here  established ;  and  albeit  wc  .were  not 
acquninted  with  any  of  the  stntutes  before  the 
public  voting  of  tlicm  in  parliament.  Tliere* 
fore  we  are  confident  that  your  majesty  finding 
such  a  harmony  in  our  atfections  to  your  ser- 
vice in  preserving  our  Religiun  and  Liberties^ 
will  be  unwillif^  upon  any  suggestion  of  such 
as  are  (or  hope  to  be)  sltarers  of  o«ir  volumarf 
contributions,  to  intn)duce  upon  the  doctrine 
or  discipline  of  this  your  Motiier-Cburcli,  any 
thing  not  compatible  with  your  majesty's  ho- 
nour, your  eood  people's  consciences,  or  that 
bath  been  rejected  by  acts  and  public  practice 
of  this  Reformed  Churcb. 
Follows  the  said  Mr.  John  Dunmure's  Deposi- 
tion, written  upon  the  end  of  the  said  Copy. 

A  pud  Edinburgh  xiv  Martii  1634.  conveened 

St.  Andrews,  Traquair,  Bisliops  of  Edio- 

burgb,  Ross,  Clerk  of  Register. 
"  I  Mr.  John  Dunmure,  notary  in  Dundee^ 
being  examined  in  presence  of  the  lords  of  his 
mi^esty*s  secret  council  ab<ive-wntten,  depone 
and  confess,  tliat  this  bUf>plic:iLiun  within  writ- 
ten, is  all  written  witli  my  own  hand»  and  is 
that  which  1  delivered  to  Mr.  Peter  Hay  of 
Naughtoane  about  Lanibas  last.  And  fivder 
I  depone  and  confess,  that  this  is  the  just  and 
true  copy  of  the  p^per  deli«ered  to  me  by 
John  lord  Balmoniio,  shortly  after  the  end  oif 
the  late  parliament,  within  Edinburgh;  and 
that  then  my  lord  of  fialmerino  (I  being  with 
him)  said  to  me,  Because  ye  have  given  me 
many  papers,  I  will  let  you  see  this  oud  have 
your  judgment  of  it;*  but'  let  it  be  tM  wUy  as 
ye  respect  my  credit.  And  that  \  keeped  it 
four  or  five  days,  and  copied  it,  and  tlieu  deli- 
verdi  tbe  same  back  agam.  I  ^irtber  depoocip 
That  the  paper  cmitained  the  supplication  with- 
in written,  in  the  same  words  and  sense :  and 
it  is  aot  hy  my  bed  Bahneriao's  hand»  but  h/ 
some  other  hand. 

Sic  Subsoribiftur,    Joav.  Dovmuhe.'' 
Written  on  «he  hack  of  the  said  Copy,  <<  For 

the  Kirk  and  Country  in  the  Parliament^ 

IdSS." 
My  lord  Balmerino  produces  two  Warranda 
of  the  Lords  of  Sessiee,  by  their  lordsiiips  deti- 
veranoe  of  the  several  dates  under-written,  oi^- 
daining  the  procuraiers  therein  ountained,  to 
compear  and  defead  my  lord  in  tlie  crinuaal 
process  above ;  aad  the  said  lords  by  their  de- 
iiarerauc^  of  the  ibte  the  19»h  of  JNo? .  UM. 
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The  lonb  haviog  oootidered  the  desire  of  the 
Supplication,  Ike.  end  eppoiated  the  persons 
thereto  condescended  on  by  my  lord  to  be  -his 
advocate  for  bis  Defence,  viz.  Sir  Lewis'  Stew- 
art, Mr.  Thomas  NicliulsoOy  Walter  Hay,  and 
Mr.  John  Nisbet.  And  by  the  deliverance  on 
the  end  of  another  SuppUcation  given  in  by 
my  lord  to  the  said  lords,  craving  (upon  some 
of  the  fornicr  juivoeats  refusal;  mom  advocats, 
they  by  their  dehverance  thereon,  of  die  date 
the  i5th  Nov.  1634,  appoint  and  ordain  Mr. 
Roger  Mowat,  Mr.  Alexander  Pearson,  and 
Mr.  Robert  Macgill,  Advocats ;  and  ordaios, 
Ike,  Upon  the  prmiuction  and  readiu||;  of  the 
which  Wairands,  the  said  lord  fiaimerino  took 
Instnfments. 

Thereafter  it  was  objected  by  my  I^ord's  Ad- 
vocats,  that  my  Lord  Register  could  not  sit  as 
ane  assessor  to  my  Lord  Jusdce-Oeneral  in  this 
process,  because  not  only  my  Lord  Rcf  i^er 
Las  been  one  of  the  Judges  of  .tht*  particular 
oommittae  appointed  fur  Trial  and  Eaamina- 
tion  of  the  Paoiiel,  before  whom  he  hns  often* 
times  compeared  and  been  examined ;  but  also 
my  Lord  Register  has  given  partial  counsel, 
and  has  been  upon  the  counsel  of  ihe  advising 
and  libeUiofi  of  the  Dittay  now  pnxluced  and 
read,  and  has  assisted  in  the  same  at  several 
occasions  :  apd  so  by  givintc  infcinnattou  and 
advice  in  tbat  kind,  has  behaved  himself  as 
party  in  effecr,  and  therefore  cannot  l»e  Judge 
nor  A»8es«or  to  the  Justice-General.  And 
after  Answers  and  Replies,  the  lords  by  their 
Interloqaitor  repelled  the  first  part  of  the  al- 
leadgance,  bearing  that  my  Lord.  Register  can- 
Bot  bb  Apaosaor,  because  he  was  a  member  opoa 
the  committee :  and  as  to  the  second  member 
thereof,  declares  that  they  will  tiave  my  Lord 
Register  to  make  his  judicial  Declaretion,  and 
tha^t  judicially  tlMreapoD,  in  presence  of  the 
Panuel,  before'  any  Answer  be  given  then^to; 
ivhich  aooordingly  my.  Lord  Register  does. 

The  Pannel,  in  rei|>e€t.of  my  Lord  Register's 
Declaration  Judicial;  is  content  that  my  Lord 
Register  remain  Aasedsortothe  justice-general : 
whereupon  my  Loid  Advocat  asked  .instru* 
ments. 

Thereafter  the  Pannel  produced  a  Soppli- 
catiod  to  the  Lords  of  privy  council,  with  I)e> 
liverance  .thereupon,  craving  the.  Depositions 
made  by  tlie  earl  of  Rothes,  Mr.  John  Dnn- 
laure,  and  Mr.  Rdbert  Dalgleish,  from  tlie 
derk,  to  be  seen  by  his  procurators;  and  tbeir 
lordship««,  by  their  Deliverance  thereon,  dated 
at  Fxlinburgh,  88  Nov.  1634,  the  lords  remit 
to  the  justice  the  answering  of  the  desire  of  this 
supplication.    Sic  auUcnbUur  St.  Andrews. 

Accordingly  my  Lord  Advocat,  at  the  Jos- 
tioe  Onftnance,  (i.  e.  by  order  of  court)  isave  up 
to  Mr.  Roger  Mowat,  one  of  the  Pannel's  pro- 
curators, two  Depositions  of  Mr.  John  Dun- 
more,  one  of  Mr.  Qobert  Dal«leish,  one  of  the 
carl  of  Rothes,  one  of  Mr.  Peter  Hay  ;  toge- 
ther with  four  missive  Letters,  sent  by  Mr. 
WiUiam  Uaigio  the  Pannel,  to  be  reprodnoed 
Friday  next,  at  which  time  they  were  accord* 
iogly  reprodoocd* 
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Thereafter  upon  the  said  Decemb.  5,  the 
Dittay  and  infamous  Libel  was  read,  as  speci* 
fied  in-the  Dittay. 

It  is  first  nlledged  by  Mr.  Robert  Macgill, 
as  the  Pannel's  procurator,  under  protest atioit 
for  himself  and  the  rest  of  tils  bretliren,  with  an 
apology  that  he  nor  they  allows  not  the  least' 
sort  of  inordinate  speech  against  his  majesty, 
but  only  to  free  the  innocent,  as  they  who  are 
commanded  by  the  Lords  of  Session,  and  take 
instruments  upoa  the  first  Article  of  the  Acts* 
imprinted  in  our  sovereign's  first  parliament, 
anent  the  surveying  of  the  laws ;  does  alledge 
the  Dittay  cannot  be  inferred  against  the  Pan- 
uei,  opon  the  first  act  specially  and  at  length 
set  down  (therein:)  because  it  has  not  been* 
the  mind  of  the  legislator  there  to  inflict  the' 
pain  of  death  upon  such  fepntaches  as  are 
contained  in  the  Dittay,  and  alledged  (o  be 
contained  in  the  Supplication  or  Petition  styled' 
by  the  Ditray  *  Calumnious.*  For  the  main 
cttu«e  of  making  that  20th  acr,  pari.  10,  holden' 
in  December  1585,  (our  dread  sovereign,  and' 
his  honour,  being  ever  proposed)  was  not  only 
to  ratify  the  erace  given  and  extended  to  these 
noblemen,  wbo  a  Tittle  before  becnme  in  at' 
Stirling,  as  may  be  seen  by  the  particular  acts^ 
of  parhament  imprinted  anent  the  restoring  of 
th(  sc  noblemen,  with  tbeir  followers ;  but 
much  more  to  strengthen  the  nobility  (as  reason 
was,  and  the  time  reouired)  against  captain 
James  Stewart,  who  then  had  fled,  and  wa9 
the  cause  of  their  former  banishment;  and 
feared  by  them,  that  he  might  wrong  them 
again,  if  he  had  regained  his  majef^ty's  ear,  be- 
cause that. they  came  in  such  a  manner.  And 
to  strengthen  also  the  nobility  Against  any 
other,  who  should  take  in  hand  the  like,  as  to 
come  in  betwixt  the  tree  and  the  rind  ;  I  mean, 
betwixt  his  most  sacred  majesty  and  his  favour 
el  Mfos  commiiatei,  for  his  noUed  are  so  called; 
and  has  their  names  as  they  who  should  lie 
ever  accompanying  his  most  sacred  person. 
For  the  Deeds  done  *  contra  aliquem  et  comi- 
<  tatu  viodicantur  ot  crimen  laesa  majestatfs, 
'  Leg.  qoisquis.  Cod.  iid  legem  jAKain  majes- 
tatis,'  by  the  time. 

The  strain  of  the  Act  carries  also  thi^  to 
wit.  Reproaches  of  his  majesty's  Estate  or  Go- 
vernment, or  depravini^  his  laws  and  acts  of  par* 
liament,  or  misconstruing  his  proceedings :  bbt 
ansivering  to  tite  questiDn,  In  quern  finrm  should 
these  Reproaches  have  been  written,  whereby 
any  misliking  may  be  moved  betwixt  his  ma- 
jesty and  his  nobihty  and  loving  subjects  } 
Where  the  word  '  his  nobility*  is  very  emphv 
tick,  and  the  two  last  words  eipoahds  the 
samen,  being  exegettck  of  the  former  by  % 
gracious  praise,  testifying  by  the  word  *  loving 
the  forgetting  of  the  former  slip,  which  had 
been  more  hy  misreport  than  in  verity.  Com« 
pare  also  this  Act  with  that  which  was  tnade 
during  the  said  captain  James '  his  grandeur, 
a  little  more  than  a  ,  year  preceding,  pari.  % 
cap.  134,  Jac  0,  in  the  which,  as  it  were  t<m^ 
tuUo  eonnUo^  the  noblemen  are  omitted  ibi  ; 
to  the  reproach  of  his  majefty'e  cQUoeildbd 
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Uien  put  away  by  liU  (i.  t.  cupuin  Jnnies'^ 
coiiiiseli  and  bolden  away  \y  bi9  tletractioits, 
until  they  peartly  eiiout^b  (yet  encoumged  by 
tHeir  owB  innoceucy)  came  io  ai  Stiilinit  i  am) 
iocoAtixicot  did  procure  tiiat  tenth  parliament 
to  be  buldeo,  in  which  was  made  rbesaid  teuth 
acty  no  more  days  iutenening  betwixt  their 
letum  and  its  BiitiiigbuK  the  days  afcitatiuo. 
Jind  is  yet  more  cletir  by  the  vku^i,  *  deprave 

*  hia  iawa  and  Acts  of  Parbament :  meaning 
act  25  Jac.  3,  pari.  6»  again&t  the  Appre- 
heiidcK  of  his  majesty's  person,  as  the  act 
bear*  ;  the  literal  sense  whereof  might  infer  a 
Dittajr  agaiik>t  the  coininitter:»,  if  it  were  not  to 
deprave  the  la ws>  iftheaiind  of  the  legislator 
wefe  sot  ^oked  unto.  So  that  tiiis  tenth  act 
cannot  well  be  understood  as  conTenieot  to 
infer  the  Ditlay,  especially  seeing  be  was  not 
tbe  author  or  penner  of  that  allcdged  infamous 
libel ;  but  Mr.  William  Uaig,  who  has  clearly 
taken  it  upon  him  by  his  own  letter,  as  was 
qonstant  (i.  e.  evident)  to  the  Lords  of  the 
Comnaittee,  and  is  acknowledged  in  the  Dittay 
Uy  these  word%  *  At   the  least  guilty  of  the 

*  bearing:'  wlierein  the  Panne I's  part  was  not 
SAUch  worse  than  others  who  heard*  it,  and 
yet  not  revealed  the  same.  As  also  alchouoih 
that  Remoostrance  by  way  of  suppUraiion  be 
sow  alUdged  to  bo  soandtdons,  bnt  then  to  be 
preferred  to  bU  sacred  majesty,  and  wasofiered 
to  be  g^ven;  trgo  the  Dittay  caouat  be  inferred 
in  tliisact. 

And  as  to  the  second  Act  libelled  expfessiyy 
Jac.  6,  park  14,  cap.  309^  cotttainiug  dtvcrs 
4ct5  anent  Jjeasiog-makers ;  we  rfefieat  the 
Ibrsaid  Protestation,  and  say»  If  all  soxts  of 
ioordinat  Speeches  (whilk  let  it  be  spuken  with 
all'immility  and  dutiful  reverence,  as  not  al- 
lowing «B^y  but  lo  shew  the  Panael's  imM>< 
cency)  against  hb  majesty  our  dread  sove- 
reign and  bis  government,  even  those  arhicfa 
Ky  interpretation  or  misconstmction  may  be 
infernrd  upon  a  nmn's  speech  <t.  e.  contrary 
to)  his  mind ;  an4  not  only  the  author  of 
the  samei  <but  also  the  benrcrs,  not  reveatefs; 
and  not  apprehenders,  are  understood  to 
be  punished  wkfa  death  in  onr  law,  in  the 
addition  of  that  act,  aud  so  ai«  .all  ta  be 
oomprelieuckd  therein :  tlwn  we  should  make 
our  law  to  commit  an  absurdity,  i«liif4i  no  ma- 
nicipal  law  ought  to  do ;  but  rather  nu  ^ter- 
pretation  jdiould  be  taken  out  of  tbe  common 
law  and  reason.     Gailus  ad  Longum,  lib.  9. 

*  Observaiioae  trigesima  teHiii,quomodostato- 

*  torum  interpretatio  facienda  sit.'  The  ab^ 
sutdity  is,  that  there  should  be  equality  of 
painSy  and  so  equality  of  crimes,  committed  iti 
Speeches,  in  most  submissive  tnanner  be  it 
said,  against  his  most  sacred  majesty,  not  only 
by  the  autliors,  but  also  by  the  concealers  and 
tm  apovebtenders^  whatever  the  toandaloos 
-speech  be.  But  he  tbat  bears  and  not  reveah 
a  higlier  speeeb^  •hall  be  punished  as  he  who 
heara  treason.  The  coonedton  is  deaxtd'hy 
thip^  '  Quod  deiictmn  Mf«B  a  parvo  dignoscjl 
<  tur.  «k  pceiHb  qwalificata.*     Tnetata 


^  1  num.  5.  Kt  ptueira  iti  Jure,  ut  <x»iBEprobat 
liahtus  ia  Capiiido  prima,  prima  Nota  ad  Ti^ 
tulum  38  lib.  2.  Ir'cadorum  de  VnssaUo  qui 
coiitra  constitutioneal  Lothnni*  And  the  (pi- 
nion of  the  ciniiana  is  exploded  toon  aince, 

*  at  soatica  dignam  hombili  -  flagelU.^  For 
thtfre  are  sundry  sorts  of  hiordiaat  fipeediea 
and  Contumelies  against  the  prioce  and  the  es* 
eate ;  aa  these  that  are  spoken  agaiast  hit  ma- 
jesty's person  and  blood  ootrageoasly,  or  in  a 
conspiracy  aganiat  the  Couatry,  understood  in 
some  rnknner  by  Claras^  paragrapho  Ljssst  M»» 
jestatis,  num.  1,  in  fine.  And  here  it  is  only 
that  the  lawyers  find  the  hearers  and  not  re- 
vealers,  and  not  appreheuders,  to  ba  puuisliad 
by  death :  Clarus,  para^rapfao  ultuno,  <|o«st. 
87  num.  %  Punctus  ia  fine.  And  yet  he  re^ 
quires  '  nt  adsit  Tractatns^'  Sacb  vcre  the 
Speeches  uttered  betwixt  Catiline  and  hie 
complices ;  *  £t  non  nttda  verba  ab  auibona 

*  animo  detorta.'  In  which  case  it  is  urett 
said,  *  Quod  cnmea  amjestaf is  a  jadicibos  non 
*•  in  ocoasiooem,  ab  principalis  majestatis  tene^ 
'  ratjoeeia  habendum  sit,'  Leg.  7,  §  t,  F.  od 
Legem  Juliam  Maicstatis.  The  second  son 
are  where   '  diicctis  verbs  animo  injoriaiNlf 

*  vicib  iinproperat,*  lo  a  prince  for  lack  of  vir- 
ttte»  Where  die  lawyers  reiitk  the  avthory 
'  Lrge  unica  cod.  si  quit  iaiperatort  malcdiice- 
*rtt;  (it  not  being  yet  oondesrcaded  Iblly 
imong&t  tfaem^  what  is  menned  by  the  ward 
RtmiUtntkun).  But  noent  the  hearvr»y  nor  #e* 
veaJst-s,  and  notappreheoders,  not  a  amnn^  but 
oa  the  cootcary,  *  quod  aoMa  poena  leoeaotur.* 
As  ^  in  omni  delicto  nisi  oasibeg  dietisy^  Cilim* 
says,  nuaa.  3.  '  Versiraln  quod  tameOi  di^ta 

*  quvstkme  87/  Far  less  caa  the  bearerjiy  not 
iwe-jiers,  aod  aot  apprehenders  of  the  authors 
of  die  third  sort  of  speechas  be  oondoded  «nde# 
death  with  the  first ;  and  that  third  aart,  to  all 
humility  I  ssy,jwhere  vice  and  lack  «f  virtue  ii 
not  *  improperat  difectis  verlus  (tantum  ohest 
'  ut  sit  animus  injuriaadi).'  Hut  as  a  flower  or 
flourishing  weed  may  aiR>rd  both  hoaey  and 
venom,  so  Speeches  written  to  aae  godd  ead, 
by  ^ne  niisconstructing  illation  m»y  be  itltev* 
pretia  ane  evil  sense ;  aa  Aev  informer  of  the 
Dittay  makea  the  a  Hedged  Sepplicatiou  to  b€ 
a  coatanidious  and  iafttmous  Libel:  wb'eli 
cannot  be  done,  in  all  hamility  and  slibmiseion 
i  say  it,  to  iuftir  the  Dicray  agaiiist  this-  Pan* 
net,  upon  die  said  addition  ia  die  net  S05)  aa 
hearer,  nee  tevealer,  aot  apprehonrSer)  wtthoat 
a  manifest  absatdity  against  the  law  and  reason, 
as  said  is.  For  even  in  speech, '  oiMuifvis  dixit 
'  dominum  suimi  esse  dominum  hominum  ct 

*  bestiaftim,  qeod  aon  debet  attchor  puidri  ;* 
concluded  remissive.     *  Caesar  Oroetlus  in  ad-i 

<  vncatione  ad  demsieaem  Mathei  de  aflllctit 

<  966,  num.  68, 69,  et  idem  advocatiene  in  de* 
'  cisionem  307,  num.  15.  Quod  verba  seat 
'  civ  liter  capteoda  et  ad  bonum  modenmda ; 
'  11  idem  in  dicto  tractatu  inocrri  autboris  dici* 
'  tur  distingoetidam  inter  verba  narrativa  et 
'  simpticicer  enandata  quasi  pnBetefeando>  ae 

*  alii  verba  dispositira  sen  peeitieMt  effirfMH 
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'  timiit  es  Uiis  iioii  lftce%t  nrxMbMntum  wmen, 

*  «4  to  vcm  iiQttiL*  QiMMt.  6,  .&uin.  t3,  ibi 
jfiaai^  videiidaiii.    diU  of  tL«  Fftcticalan^  And 

Qniy  «ig«iti«t  DelMofs  of  S^eec4^8»calle|l, 
<  Fmni^iniira  «i  Ot  •cuuai/  let  it  be  remem- 
\ivtdk  ^  Ute  juttice,  tbftt  »one  gciori  emperor 
*-^iKM  isftnilMi  UliifitiMsioiHS  et  Hicmti»aiinas 
^  mp^feJm  Mooter  praBciurit  panisaugis,'  ua&i 
Itote  £»<k»  4o  know  wknt  tbe  people  ibf»ught 
eNf  UNm^  9M(i  bow  to  eAiend  wiy  iiipt,  if  ttny 
wef^  C«0to|ini)ft  ia  Aotonino  {^iMiutapbu 
laysy  ^  Erat  fame  sue  curioussioMf^  sequkens 
^  qt  venipi  qois^iie  de  se  duieret,  eioeiMlans 
«  q«»  bene  repieheaui  viderr Qttir,  fsK  pafSMs  «e 
'  impmiie  CfivuianHo  pentii^giy  dicttur  civilU«r 

*  et  ^aMt'  XipbUm  report*  the  same  of  Ti- 
CMii  <  Imo  Tibenu$  deprecatus  eat  apud  naa- 
'  (ammoMs  pcaoipitee  verborvm  poeDap/  Yen, 
C<i  tbM  teodit  king  Jaoies  6,  of  wortk^  memory , 
im  di«gi|iHng,lMip«elf  ibr  siueb  aoetber  inquiry ; 
^  alao  Gorao,  o«e  of  our  dread  sovereign's 
mom,  worU»  progepiiQis,  is  comaaieadad  for  tbe 
•aaie  by  fleclor  0oyes.  In  respect  <|bereofy 
the  Dktey  is  ^oi  relevantly  ipferred  upon  tbe 
twa  eots  of  parliament  libelled. 

It  is  £uda'«Uedged  bf  Mr.  JR^ger  Matmt 
iw  ibe  Panoelf  That  tbe  saids  two  acts  of 
f^arliameinft  asensieoed  in  tbe  Dit|agr»  and 
qliveupoo  the  samen  .  is  fouaded,  can  be  no 
g^and  in  law  for  tbis  criflaiDal  pursuit ;  in  re- 
speot  ibe  saids  two  aots»  and  many  otliera  of 
sJmic  kind,  but  especially  ibe  la&t  of  tbe  saids 
two  «ot%  wmI  tbe  additiofis  subjoined  tberete, 
bave  never  been  in  ofaierteoee,  cnsteniy  or 
IwvMitioe  besetofiyre,  againet  any  j^ledg^  coo- 
imiKoanera  tbereof :  and  therefore  caaeot  now 
receive  a  beginning  agai«st  tbis  pannel,  being 
It  aobleaHuil(i>own  by  tbe  bail  course  {^  bis 
bygone  lile  (e  bave  been,  ane  strict  obsequious 
.  keeper  and  observer  of  bis  sacred  mt^eaty  and 
liis  flM>st  oofale  progenitors  their  acts  and  sta- 
tutes; in  such  sort,  that  it  can  never  be  rerified 
tbatever  tbe  panneJ  bas  been  so  mudi  as  once 
desounced  rebel,  and  put  to  his  najeity  V  hom, 
(outlawry)  for  any  action  or  oaose>  civ&  or  cri- 
inifiaJ,  wbatsomever  j  and  so  is  not  presumed 
.  to  bave  qontfBvened  any  of  tbe  mA  two  ecti, 
albeit  tbe  same  ibad  been  in  custom  and  ^rac- 
cic^  as  they  bave  not,  Aud  tbat  tbe  said  tivo 
actSy  specially  ibe  said  addition  o^tbe  last  aeti 
^  are  £^lea  in  desoetudet  a»d  never  beretofom 
|»ractiied|  is  dear  and  evident^  because  the 
eontrary  cannot  be  sbowen :  And  it.  bas  been 
received  as  a  most  laudalile  ai\d  i^arrantable 
oustuin  amongst  wide  ^nd  judicious  poUtiqaei, 
ibaft  laws  in  desuetude  and  out  of  cvstom  are 
Slot  to  be  introdneed  at  en  instant,  without 
eome  new  iatimation  thereof,  when  necessity  is 
I'ound  for  re-establishing  of  tbe  said  laws ;  but 
•pecially  ^>ucb  laws  and  acts,  es  carry  with  tbem 
cbe  pain  of  death,  forfautture,  or  sech4ike: 
Likeae  some  strict  actv  of  parliament  of  this 
kind,  centaining  the  like  or  more  grievous 
pains,  baitig  ratified  by  subaequs*it  find  poste- 
.nvr  e«lP»tb«siUiip«Herior.e<its  have  Reined 


imimalien  to  t>e  made  to  the  leidj^es  of  tbe 
said  kirwer  acts»  pains, ^  and  severity  thereot', 
before  the  said  pains  should  («  infliaed  upon 
the  oiiktrnvfeaer.  Asd  it  is  cWar,  tbat  npc 
o«ly  tbe  said  t%f  o  acts  meatiooed  in  the  Uitidy 
are  not  oi'  cnltom,  andbsve  not  been  prsctisn 
6d»  but  m<iny  more,  containiog  sonic  less,  ami 
some  greater  pains,  in  the  most  part  of  all  pre- 
ceding parliaments :  For  wiudi  I  wsH  only  ad- 
duce some  few,  to  verify  mid  instance  tbis  pait 
of  my  alleadfsance,  (allegation}.  And  first  I 
olledge  tbe  106tb  Aot  of  tbe  7th  pariiament  of 
king  James  y  of  worthy  memory,  intituled, 

*  Pains  of  tb«m  committinp  FVauii  in  Abena- 

*  tion ;'  wbicb  bears,  idbout  tbe  end  of  the  said 
apt,  Tbat  tbe  petsoo,  seller  or  giver  shall  be 
deelavBd  in(ianK>09,  and  shall  be  panisbed  in  liis 
person  and  goods  at  the  king's  will.  And  it 
cannot  be  denied,  hut  tbat  diis  act  bath  been 
many  times  coeirevened,  by  many  of  good 
sort,  in  points  of  double  Alienations^  and  yet 
was  never  heretofore  practised  against  tbe 
saids  cpntraveeoers. 

There  is  another  not  of  queen  Mary>,  ef 
happy  memory,  par.  d,  e.  16,  made  nnttist 
tbem  that  swears  abominable  Oatks ;  whiBi  act 
is  ratified  by  king  James  6,  of  ever  blessed  me- 
mory, par,  7,  c.  103,  both  the  said  nets  benring 
in  express  words,  <  Tbat  for  the  fbortb  tank, 
'  prelats^  eerls,  or  lottls  contiaveenini^  shall  be 
'  banished  or  put  in  ward  year  nnd  day,  at  tbe 

<  will  of  tbe  prince/  Ibeae  aoishave  been  cea« 
traveened,  y«t  no  pursuit  for  the  caide  Pteins 
bas  followed  thereupon. 

Tbe  «<id  aot  of  iite  16lb  parii^awttt  of  most 
biemed  king  James,  beaeii,'  Tbnt  tbe  rfnytn^ef 

<  saimond,  smolts,  kipper,  or  blank  ish,  ibaU 

<  be  A  crime  of  theft  in  time  OMiing,  and  to  be 

*  puniifthed  as  tlieil  in  every  quality.'  Wbidi 
acty  if  it  shall  receive  lbrce,'and  be  pat  in  prae- 
tice  nnnn  a  landed  roan,  (as  qu^titrnfem  it  aany) 
it  shall  import  bim,  or  any  landed  man  contra- 
veener  thereof,  no  less  than  tinsel  (loss)  and  for- 
fouitry  of  life  and  goods  ;  because  by  the  Mcb 
act  of  tlie  said  Ihb  parliament,  ianded  man 
convict  of  (belt or  receipt  ibenroCoommitstren- 
>on :  eiva^  landed  men,  slnytes  of  mlmetid, 
smolts^  «c.  in  lerbiddeo  time,  commns  sbelt, 
and  eousequenily  treason ;  wbieb  (as  tbe  act 
bears)  is  dcclaied  to  be  tinsel  and  for&ultteeof 
life,  lands,  sad  Kpodsw 

These  and  many  other  of  dns  kind,  evecy 
where  to.be  found  amongst  tbe  said  aoM^  dees 
evince,  that  with  reason  thea»idaeulibelkdi(t 
tiieDUttty,  and  <HberS  of  that  kind,  which  never 
have  l»ecn  practised  of  beiore,  cannot  be  it- 
ceived  against  the  leidges  ^subJMtB)  wstbdot  a 
preceding  infeimaLioo ;  whereby  good  and  ibyal 
tufa^ots  may  be  in  nmfm  fidt^  in  case  they  Ae 
foimd  Jdbsr  the  said  iatimattod  to  have  ootfieA- 
veened.  And  so  tbe  said  tero  aBts>  specialiy 
the  said  addition  mentioned  in  tbe  last  act,  con* 
not  be  found  or>r  snslaiaed  as  waivnotaMe 
grounds  in  law  against  this  Fannel;  bemg»«e- 
bleimn,  not  only  lumwiHo  be  nn/^  nbserver  a^ 
not  breaker  of  his  sacred  majesty  bis  nobWpfe- 
gemtoit  ibmr  bwi^  aom,  nod.  JOMfee^^te  dme 
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vpon  him  for  alleHged  hearing,  concenling,  and  .  addition  of  the  lait  act  of  pariJameot,  it  cannot 
not  revealing  and  not  apprehending  ol  the  au-  be  alledged, «  Quia  non  esi  lex  sutoens  poenam 
thors  of  the  alledgcd-infamous  bupplicatims  the     •  m<»rti'»/  contra  hearers,  concealers,  and  not  re- 


I  alledgcd-infamous  buppiicatii 
pains  contained  in  the  said  acts  and  m  the  s  lid 
bittay,  which  is  the  tinsel  and  loss  of  his  life. 

It  is  alledged  farther  by  Mr.  A/tiandtr  Fear- 
ion  fdr  the  p:umel,  in  fortilication  of  the  Excep- 
tion propounded, '  Quod  leges  per  desuetufli- 

*  nem  Uidto  consensu  cen&eutur  abrot^-itse,  e«> 
<  pre&SA  lege  39.  §  1.     V  de.  ita  ut  secundum 

*  ip&a>  non  tiramtas  judicare  non  liceot,  firman- 

*  tur,  autem  Uge>  cum  morihns  utentium  ap^ ' 
'  probontur,  canoiie  in  is(is  lertio  distinctione 

*  4ta.  £t  ni  li«jc  obtinet  in  ^ri^ilibus,  quanto 
.*  raagis  in  crin)inaliliui»;  ubi  tanto  cautiuingcn- 

^duui  est,  quanta  uiagis  pericnlum  vertiiur? 
^  Uodc  iiind  papas  qui  dccreni  ut  generaliter 

*  derjci  in  qninquagesim.  a  carnibos  et  de!ic)is 
■  jefuuenr,  quia  mohbus  utentimn  apprbbatom 
'*  non  e-^t^  aliter  agentes  tran^gressionis  reos,  non 
'  arguit  canone  supra. citaio.'  And  therefore 
the  acts  of  parliament  irhereupon  the  proposi- 
tions of  the  Dittay  are  foundc?d,  none  q\'  tliem, 
at  the  least  the  last  thereof,  nerer  having  been 
in  observance  at  xh>  time  since  the  making 
thereof,  now  by  ihe  space  of  forty  years,  even 
ftince  the  Inst  act ;  the  acts  foresaid,  specially 
the  last,  cannot  sustain  tb:;  Dittay,  nor  infer  the 

.  paios  therein  mentioned. 

It's  i^nswered  by  my  Lard  Advocat,  That  all 

*  the  Alledgances  ougiit  to  he  repelled,  in  respect 
of  the  acts  of  parliament,  «v  hereupon  the  Dittay 

.  is  founded ;  and  that  there  runs  no  prescription 
against  laws,  and  specially  asatn«t  laws  prohibi- 

-  tive  of  crimes,  which  arealso  prohibit  and  punish- 
ed by  the  common  law;  of  the  nature  whereof 
are  these  two  acts  wherrupon  the  Diiiay  is 
founded.  And  the  Ailcdtsnncp,  *  Quod  leges 
'  tacito  consensu  abrogantur,'  is  only  *  per  con- 

*  trariam  consuetu<linein  idque  in  contradicto 

*  juilicio,'  which  is  that  which  the  law  calls  *  ta- 
I  cito  consensu ;'  and  all  the  arguments  adduced 
in  the  contrary,  are  *  ab  incommndo  quod  non 

*  solvit.'  And  the  indulgence  of  the' prince  in 
.  the  oveTseeiDg  the  punishment  of  crimes  in  by- 
gone time,  cannot  be  tidduced  to  warrant  a  crime 

.  when  it  is  pursued ;    ai}d  specially  when  tlie 

.criaa  is  of  the  natUne  of  rebellion  a^iust  the 

.prince,  in  hi^  person,  e<>tate  and  government. 

And  albeit  this  be  a  dear  and  sound  answer, 

and  that  no  more  is  neceasar;  yet  it  is  constant 

and  notcourly  known,  that  these  laws  has  been 

put  in  execjtion  this  34  years  bygone;  as  name^ 

.ly,  against  Francis  Tennant,  in  the  year  of  God 

1600,  and  against  Mr.  Thomas  Rosse  in  anno 

1618,  and  lately  against  Mr.  George  Nicol  his 

infamous  UbeL 

It  is  duplyed  (said  again)  for  the  Pannel  by 
Mr.  Alexander  Fearwn,  That  where  it  is  al- 
ledged by  my  Lord  Arivocaf,  that  Desaetode 
cannot  be  obtruded  aftainst  acts  of  parliament, 
which  has  warrant  from  the  common  law ;  it  is 

•  answered,  than  the  acts  anent  crimes  by  Desue- 
tode  rather  loses  their  rigour  than  acts  of  civil 
business,  beciuseih  acts  criminal  there  is  greater 
hasaid,  as  loss  of  men's  honour  and  Hfe.  As  to 

<BOj  pfecedmt  tncivil  law  giving  woitttit  to  the 


vealers,  which  is  the  addition  of  the  ace.  And 
where  it  is  alledged  by  my  Lord  Advocat,  that 
Desuetude  of  laws  is  only  *  prr  contrarmm  coo- 
<  suetudinem  in  judicio  contradicto ;'  it  ia  an- 
sweied,  Tliat  Disuetude  of  laws  is  clearly  ei* 
poundecl  otherwise  by  the  cilationa  above  re- 
hearsed :  so  that '  leges  qusB  nunqoam  to  osmn 
'  forensium  produrtae  8Uiltetqu8Bmohbttbntcn- 
'  tium  apprubatitur,'  are  become  in  Deaueiude, 

*  licet  non  sit  consueiudo  in  foro  contradicto  in 

*  contrnrium.' 

It  is  fortherduplyed  hy  Mr.  Ra6er#  MacgUl: 
Not  to  dive  any  farther  into  the  acta  of  pariia- 
mem,  but  respecting  the  distinction  already 
said,  I  alledge,  that  the  addition  of  the  act  WS, 
cannot  be  thought  to  be  *  in  viridi  observantia' 
in  this  our  case;  because  if  so  ought  to  be,  it 
should  much  more  have  been  practised  against 
the  havers,  hearers,  readers  and  seers  of  anj 
using  Mr.  George  Buchanan^  B<M>ks:  But  th» 
hath  never  been  used  yet,  act  134,  parliament 
8th,  albeit  there  has  been  many.  But  so  it  is, 
that  ihis  ha%  not  been  used  in  its  own  case; 
ergo  it  ought  not  to  be  beson  to  be  put  in  use 
against  this  pannel,  who  let  Ite  his  other  «'irtues, 
has  been  eier  a  patron  of  dutifnl  obedience  to 
his  and  our  most  gracious  and  sacred  sovereign. 
The  connection  is  clear,  becaust*  that  Book,  as 
sundry  reports  it  who  has  read  it  out  of  the 
conntry,  *  ipsum  regiroini«5  cardinem  nitittir  con- 
>  vallere,  et  impingit  in  reitiara  preragativam.' 
Further,  if  all  sort  of  speeches  (let  me  say  it  in 
nil  due  reverence)  against  his  raajeatv  and  go- 
vernment, come  onder  the  acts  fatifiedfhere, 
with  the  addition  against  havers,  hearets,  re- 
vealers,  and  not  appreheuders,  and  wt-re  *  in 

*  viridi  observantia,' who  should  not  be  brought 
before  this  judicatory,  and  under  the  compass 
of  the  said  act?  for  as  we  live  all  in  one  fomily, 
every  man  in  his  own,  and  talk  thereof,  so  lire 
we  also  in  a  commonwealth,  whereof  to  talk 
sometimes  bitterly  (which  is  not  to  be  allowed) 
though  foolish  :  And  so  the  roost  part  thinks 
that  they  have  their  own  interest,  and  will  force 
as  it  were  the  wiser,  nill  they  will  they,  to  hear 
them.  And  anent  that  which  my  lord  advo- 
cat says,  *  qnod  non  valeat  ^ilrgumentnni  ab  in- 
<'commodo/  it  ought  to  be  repelled  in  respect 
of  the  place  alledged  out  o\  Gailus,  Ubro  se- 
cnndo,  ObBerviu.ione  8S.  wliere  he  concludes, 
that  the  argument  is  good  a^nin&t  the  munici- 
pal law  to  make  it  to  be  ruled  according  to 
the  civil  law,  and  to  common  reason.  *  And 
farther,  that  our  own  munidpal  laws  ought  to 
receive  limitation  according  to  reason.  I  re- 
peat the  foresaid  i^5  Act  Jac.  3.  Item  by  the 
said  Act  134.  Par  8.  Jac.  6.  it  is  made  capital 
lb  meddle  in  his  highnesses  aiiairs  and  estate, 
either  present,  byuone,  or  to  come ;  saying  fur- 
ther, That  none  of  his  subjects  of  whatsoever 
fonction,  degree,  or  quality,  presume  in  time 
coming  to  meddle  as  said  is,  withoot  any  ex- 
ception :  then  shall  a  nobleman,  who  is  born 
as  it  were  by  our  laws  to  meddle  io  such  affairs 
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«8  ooacern  the  comnonwealth  and  conntry,  not 
have  to  much  liberty  as  to  petition  his  majesty 
most  humbly  in  matters  of  governmenr,  for  the 
weal  of  ally  i»  may  seem  to  him,  while  his  rea- 
sonings be  discos^d,  no  not  in  parliament;  yea, 
«ven  ejttra  partiamentum,  iiis  sacred  mnjcsty 
vtm  petitioned  after  his  majesty's  revocation, 
howsoever  it  was  conceived,  and  in  \^  hatsoever 
•farms :  So  that  punishment  of  Speeches  aneot 
Government,  and  the  Laws,  most  receive  their 
right  sense.  Wherefore  'till  they  be  surveyed 
(which  has  been  most  royally  begun  long  since 
by  bis  most  sacred  mnjcsty,  and  now  enacted  in 
bjs  fint  parliaipent)  the  rigour  of  tlie  said  ad- 
dition ought  not  to  be  practised  upon  this  pan- 
nel;  *  Pmts  enirii  pnecipun  legis  est  voluntas,  et 

*  ferborum  dicitur  prerogativa,  lege  non  du- 

*  bium/  Codice  de  Legibus.  AndMenoehius 
passim  de  arbitrariis  Judiciis,  gives  exceptio!! 
from  municipal  laws,  according  to  equity  and 
reason. 

It  is  farther  duplyed  by  Mr.  Roger  Mowat, 
to  that  part  of  my  Lord  Advocat's  Answer 
anent  the  instances  and  practices  alledged  for 
proving  of  the  Custom  and  Consuetude  of  the 
said  two  acts  of  parliamenr,  to  wit,  Francis 
Tennant,  Mr.  Thomas  Ross,  and  Mr.  George 
Nicols;  I'hat  the  Mid  practices  or  instances 
cannot  be  respected,  because  they  are  not  pro- 
duced :  and  if  they  were  produced  (as  they  are 
not)  it  should  be  clearly  showen,  that  they  met 
not  ill  (did  not  suit)  this  case,  either  because 
they  are  not  founded  upon  the  said  acts  of  par- 
liament, and  specially  upon  the  said  addtinn 
contained  in  the  said  lasi  act,  t>r  elsf  been  use 
the  crimes  are  not  alike :  for  the  fint  crime  of 
Tennant's  was  ane  Cokiland  (libel)  bearing  and 
proportin«:  express  positive  scandals  and  re- 
proacheti,  whereof  he  was  condemned  to  have 
iieen  the  actor  and  author.  And  so  whether 
he  was  pursued  and  convict  upon  the  acts  or 
upon  the  common  law,  his  Dittny  was  most 
relevant.  As  for  Mr.  Thomas  Ross,  his  crime 
was  also  a  most  abominable  speech  written  by 
.  himself  agninst  the  hail  nation  direetis  verbit, 
qhereof  he  confessed  himself  (being  upon  pan- 
nel)  to  be  the  penner,  former,  deviser,  and  di- 
vulger ;  and  copies  of  his  most  infamous  libel 
affixed  upon  public  ptnccs  with  hi*  own  land : 
and  so  cannot  be  ootruded  as  a  practick  or 
precedent  in  this  case.  As  for  Mr.  George 
iMicf>l  his  crime,  it  needs  not  to  be  answer^, 
l>ecause  he  wa»  not  piuinelled  nor  convict ;  and 
60  his  process  intented  n^ainst  him  cannot  be 
adduced  as  ane  practick  to  rule  the  like  cases 
thereafter :  and  the  pain  inflicted  upon  him  was 
"by  warrand  of  council,  and  so  none  of  the  saids 
practicks  can  be  respected.  In  respect  qhereof, 
the  argument  founded  upon  the  desuetude  of 
the  said  two  acts,  and  the  danper  that  may 
follow  hereafter  upon  other  acts  of  that  kind, 
Ike.  n  hioh  have  not  heretofore  been  practised, 
stands  rejevant.  And  it  is  craved,  that  the 
dangers  which  may  ensue  to  good  subjects  upon 
the  practice  of  the  acts  before  atladged,  may 
he  adverted  unto,  and  tlie  dangerous  sequels 
prevented. 


Secunda,  It  is  alledged  for  the  Pannel  by 
Mr.  Jicjeander  Pearsou,  under  Protestation  for- 
said,  That  the  Writing  whereupon  the  sub* 
sumption  of  the  Diitay  is  foondit,  is  not  an 
infamous  libel  qvoad  accusal um ;  neither  in  the 
pannel's  part  in  the  particulars  libelled  against 
niro  seditious  and  calumnious ;  neither  can  he 
be  presumed  to  have  had  any  such  intention. 
Firkt,  not  ane  infamous  Libel  quoad  aecusaiumf 
bat  an  humble  supnlication  of  some  lords  and 
commissioners  of  ine  late  parliament,  offered 
to  his  majesty  himself;  whereunto  the  Suppli- 
cants were  induced  in  love  and  tendering  of  his 
majesty's  honour,  and  in  fear  of  their  offence 
to  his  majesty  by  their  voting  aneflt  some  acts 
of  the  late  parliament.  For  removing  whereof, 
and  for  satisfaction  to  his  mHJeity,  they^did 
humbly  beseech  liis  majesty  to  be  graciously 
pleased  to  ponder  their  reasons  for  dis-assenting 
from  the  saids  acts;  and  to  consider  the  Sup- 
plicants hearty  obsequiousness  to  his  majesty 
m  other  matters  of  the  said  parliament,  wherein ' 
they  did  forbear  to  represent  auy  thing  to  the 
contrary  thereof,  for  testification  of  their  in- 
genuous affection  to  his  maje9ty,  This  doing  of 
the  Supplicants  is  no  Crime,  $ed  de  nainta 
boni ;  and  far  from  any  clilpable  commission, 
in  meddling  with  things  not  belonging  to  tliem. 
And  it  is  hard  that  any  supplicants  deprecating 
humbly  his  majesty's  offence,  should  by  so  du^ 
ing  incur  his  majesty's  offence,  and  the  crime 
of  capital  punishment:  specially  the  supplicants 
having  no  private  respects,  but  for  the  publick, 
wherein  they  had  interest  and  special  charge  ; 
and  for  conservation  of  themselves  in  his  ma- 
jesty's gopd  favour,  the  loss  whereof,  or  the 
fear  of^loss,  should  he  mo«t  grievous  to  any 
loyal  subjects;  '  Cujus  reipublicae  tantus  ubi- 

*  que  favor  ut  proclamant  leges  quod  reipubllca; 

*  venerandai  causa  secundum  bonus  mores  sit, 

*  etiamsi  ad  contumelia^n  alicujus  privati  perti- 
'  net,  quia  tamen  non  ex  mente  magistratusfocit 

*  ut  injurinm  faciat,  sed  ad  vindictam  majestatis^ 
'  publica;  respiciat,  actione  injnriamm  non  te. 

*  netur.  Leg.  13,  F.  de  injuriis  et  famosis  lihellis. 
«  — Est  ergo  quoad  accusatum  Lihellus  supplex 
'  et  si  libellussnpplex  nostulat  juri  cootrnria, 
'  hujusmodi  postulata  an  omnibus  judicibus  re- 
'  futari  prscipiunt  leges  et  supplicanrem  iterum 
'  feiiper  eadem  causa  non  audiendum,  L.  S,  5,  et 

*  7.  Codice  de  precibus  imperatori  offerendia. 

*  Sed  non  ideo  supplicans  reus  est  sceleris,  quia 

<  libellus  eontinet  refutanda';  nee  lihellus  sup- 

*  plex  id*o  famosus,  cum  haec  fuit  m^fw.-^ 

*  Non  Libellus  famosus  quoad  accusatum,  qaia 

*  non  ad  infnmiaro,  sed  favoris  conciliationeni, 

*  ut  supra :  Item   non  clanculum  et  secreto, 

*  sed  professo  et  reapse  domino  regi  oblatus. 
'  Atque  ideo  nullo  inodo  quoad  accusatum  de- 

<  itactHtorius  aut  calummosus,  .cum  detractio 
'  sit  seminatio  mali  occuke,  et  calumnia  sit  ad- 
'  versus  abseniem ;  neutram  autem  committi- 

*  tur  cum  is'^cujns  interest  proponat  querelam 
'  coram  eo  cuius  parte  sunt  de  ea  cognoscere ; 

*  de  eo  cujus  interest  reipublicie  ej usque  salutis 

*  causa  duutaxat. — Nam  Libellus  ramosns  quoad 

*  accusatum^  quia  non  constat  direetis  asser« 
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*  cioaibos  ia  ^mb«!«  veoit  verum  wal  ftUfuin, ' 

*  quod  omutHO  re^rii  hbellus  6imosus.'  Leg. 
.ttiuca,  Codice  de  famosi^  LJbeUis.    *  8ed  poa- 

<  tuilalis  in  quibuft  conudernn«iuiu  r^iot  bonun,  j 

<  J4i&tttma  et  ^ui  v«ruin  et  Iklsuis  aon  agno^cunt 

*  <som  noii  fuit  enitoWaiio ' 

Farder,  Uk  Paua«i  c«ouot  He  preaaoied  to 
have  iMd  any  other  Unvntiun  thua  tUe  srriun 
•ad  t«tior  ut  it,  as  a  bupplication  does  imply, 
and  wliiihi'*  m*4t  bc*«emiag  thereto ;  to  wic, 
(ot;he«oioea/'naehutDbk9u  .piicaat.  '  Eaten- 

*  (eatiaaiocipielidaeii  Minper.  (fu»  rei  g^rpndtt 
'  apUor  esty  et  ia  ambiguB  oratioiubgui  maiime 
^  ienteatia  bpeaaoda  est  ejus,  qui  ^ qb  proiulit/ 
Df  XUguli!!  Juria.    And  it  19  always  disagree- 

.  iag  ta  a  huaible  Suppiicant  to  tax  or  caluiii«iate, 
and  therefore  it  caimi>t  be  so  expounded,  but 
abould  be  iat«^i|)ie4ed  the  best  way  the  yiords 
«iiay  admit ;  *  Quia  de  jure  in  dubiif  ct  obscuria, 
^ttod  laiaimuBi  et  ben^ius  est  jequinur.'  Leg. 
^.  F,  ibidem^ 

htm.  The  Writioi;  aAtf^csaid,  as  hx  fomi  of 
Sa^iplicatioo,  was  used  also  as  a  Su^iplicatioDy 
and  ae  delivered  by  tlte  Panael  10  the  earl  of 
Koibei,  to  be  pre»ei)ted  to  his  oaa^sty,  as  af- 
firoied  by  the  Dittay  itself  and  indeed  offered 
40  bis  iBS^iesty  t  which,  howsoever  his  nnye^ty 
did  not  accept  of  then,  and  take  the  samen  to 
his  cuusideratioo ;  yet  the  supplicants  did  think 
that  the  very  preseatatiou  thereof  did  aeeoi  (o 
asuu-e  the  nature  oi  the  writing  to  be  a  Sup- 
plicatioo:  and  scarcely  even  could  the  wisest 
coaceire  so  of  the  paiwel*s  having  tlie  writing, 
as  it  is  now  interpret  against  las  aM^eitr;  hut 
think  that  his  maiesty  had  past  all  afieace 
thereof,  as  the  law  speaks  of  actioo  of  injury, 
whereof  tiie  prcseot  ncciteatiun  as  a  kind.  Leg. 
S.  \  1.  F.  de  iojuria,  *  Verba  legis  iq)uria- 
. '  rawp  actio  ex  bono  et  4Bqtio  est  et  dissimala- 

*  tioae  abolitur,  si  quis  eoim  inju/iam  dereU- 
'  qoerity  hoc  est  statim  pBflsus  ad  aniiaum  soum 

*  ooQ  revocaverity  postea  ex  poenitentia  remis- 

*  aam  injuriam  non  potuit  recolere.'  By  the 
which  ii  appears,  tliat  the  Patuiel  hud  no  such 
aind  or  intentioa  as  the  Dittay  would  rub  (fix) 
upon  him  in  all  ihe  progress  of  tl>e  matter  li- 
heiled  against  hiia.  iVuii  I  suppose  that  aoae 
will  think,  that  by  the  pre* ematiun  of  tlie  Sup- 

.  plicatioa  at  the  first  to  bis  laaiesty  by  the  Sup- 
plicants that  tbeT  then  b^  so  doing  were  cul- 

.^nhle  91  a  capital  crioie,  if  the  eanie  had  been 
imoiediately  therearter  destroyed^  and  never 
more  seen  nor  hetudL    And  if  they  tlien  were 

.  Dot  culpable,  shai^  any  supervenieot  act  innke 
them  culpable,  or  more  culpable  ?  *  miQim^ 
'  nunquam  enim  crei^cit  ex  post  facto  prasteriti 
'  deliai  e^timatio,'  ht^a.  130,  §  1.  de  Ue»uliis 
'  Jur.  *  Multo  minas  ex  p^^st  fuotu  oritur  no- 
'  vum  delictum,  quad  ab  iiiitio  iion  fuit  quoad 

, '  accusatum,,  aut  ubi  «ieaM  si  qua  fuit  db^i- 
■*  molatione  ^Mhiasii.' 

It  w  uked  (added)  by  Mr.  B^rt  Jdufgilt, 


which  ai«  not  affirmation^  but  as  ii  mny  seeim 
gneiaiias^  remoustrances,  and  expedients .: 
tbeu  it  was  ai^o  ieis.>me  to  ihv  Paua^,  and 
others,  to  represent  even  out  of  parhameat  to 
his  must  sapred  m^ycst^,  our  dread  sovereign^ 
what  they  c«juld  have  propounded  them,  hnf, 
did  abstain  (therefrom)  f^r  the  reverence  they 
carried  to  his  miyesiy :  speciidly  when  they  did 
it  ia  noost  submissive-  manner,  as  the  hail  streia 
thereof  beats,  and  out  of  a  most  loyal  afiecuon. 
<  £t  prius  est  verum  eigo  et  posterioa/  The 
verity  of  the  minor  is  plaiiil^  embraced  hy 
Bodin,  '  qui  est  acerrimus  lleigievnuijefXaMs 
'  propugnator/  cap.  i,  bb.  3,  <  ubi  de  senatn 

*  et  quod  senaloci  de  republica  loqaeadiMs  9it» 

*  praisertim  Ap  omnibus  fere  eapitibus  in  nip- 
'  plicatione  hac  oooteutia.'  As  Co  ihe  eenoeo- 
tioQ,  it  depends  first  on  the  duty  of  a  good 
counsellor  here,  to  whom*  as  Qod  h^s  gi«M  lo 
be  endowed  with  reason,  so  our  most  siKSred 
sovereign  and  Ihs  progenitors  have  given  to  hie 
a  wise  man  and  counsellor  evten  firoui  las  birth. 
That  he  may  learn  to  exercise  his  reason  freqa 
his  birth,  for  the  beae£t  of  the  cemmenweai; 
which  is  the  first  nlace  o^  honour,  as  Cicero 
says,  and  is  that  which  we  call  nobiUty;  fthaU 
he  not  have  as  it  were  a  aia|izine  of  reasons, 
as  may  seem  to  him  good,  and  even  commaia-  ' 
cate  tliem  with  others,  for  tryio|i  of  tbe«ame  ? 
specially  at  this  time  of  surveying  of  tlie  laws, 
that  accdrdiqg  to  the  time^  and  other  circnm- 
stances,  he  may  furnish  to  bis  rnqjesty  hi^  best 
counsel  in  every  thing  that  he  tlnnks  may  con- 
cern the  weal  of  the  country  wherein  hp  Uvea, 
as  by  duty  even  from  his  birth  be  is  bound :  like 
to  the  labourer,  to  whom  in  a  rainy  day, '  qafs 

*  mox  cflslo  peperaitda  sereno  maturare  daUir.' 

Next,  it  depends  upun  the  good  mind  to  tlie 
ComoBonweal,  qhereof  his  most  sacred  ma^esljr 
is  the  head,   ^  ut  aoa  teneator  ii^uriarum  qui 

*  quicquam  reipub.  causa  faciaL*  Neither  is 
that  thought  to  be  an  ii^orv.  Lege  IiyMriarum, 
13.  $.  1.  Lege  quod  Reip.  r.  de  lujuriis  juncti 
Leg«  aeminem  0  Cod.  ex  qui  bus  causis  irrogetur 
iiifamiay  et  Lsge  ex  varia  quaita  de  DelatonbuSy 
hb.  8.  Cod. 

Thirdly,  It  does  depend  upon  ihe  conception 
of  the  words,  which  is  by  way  of  most  bumble 
Supplication.    *  £t  verba  propter  adjnnctam 

*  mutaqt  naiuram  suara,  Carvettaad  decisiooes : 

<  afflict!  ncque  tarn  refert  ^ualia  sunt  <pu»  intra 

*  aosreet  composuimus  i|aam  quomodo  efieran- 

<  tur.^    Ac  Quifltibnons,  hb.  %.    *  £t  ut  in  aliis 

*  reikis  ita  in  sera»ouei  forma  dat  esseotiam  ser- 
■  moui ;'  for  even  good  words  may  be  used  in 
an  ev>l  sense,  ut  M€u$  hone  tiir  !  But  this  is  jsor- 
thy  of  all  praise :  <  £t  si  nfoa  derieris  CS^ilar, 
'  permitte  fTgari,  oflFeudunt  nunquom  UHira 
'  ptece^^que  Deum,'  kings  are  gods  on  earth; 
aiid  albeit  by  Bodin  txtrtma  ^prevpcalio  be 
counted  inter  Jt^r^t  nwjeMiatiti,  tiaat  from  .a  king 
hitttselt  tl»ere  is  no  appellation  (appeal) ;  yet  be 


If  it  had  lieen  leibome  (laAvful)  to  ti«is  Pannei,  commends  ^>e  sort  of  appellation  a  P^iUppo  ud 
as  a  born  counsellor,  in  Uiat  great  councU  aad  .  Phiiipi>um,  iwd  ailedfies  it  to  be  the  opinion  of 
parliament,  and  other  noblemen,  to  piUfMm«d  .  Brildus,  ad  L<^an  primam  et  ultimam  Cod,  de 
to  his  most  iacred  nf^e^y  the  thiofts  caut4*i(>ed  ■  BeUtionibus,  et  Ltg.  I.  §.  1.  F,  de  AppcUn- 
^  that  aupplioation  aUedged  to  be  aoandainns;    tionibus,  vix.  to  his  majesty. 


QfiVl 
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For  sefaing  the  aUedyped  scandalous  Peticioo 
was  otifered  to  his  mO&t  socrtd  majesty  to  be 
Mad,  but  nol  receiTed  nor  read,  nor  after  due 
cott^deration  eoodemned  bj  hU  mnjcsiy;  it 
was  not  tjbovght  sa  dangerous  (let  me  speak  it 
Hitli  reverence)  as  to  comr  under  tlie  compass 
of  tbe  dcts  of  parliament,  and  so  as  itoogfet 
not  Co  have  been  divuliged :  I  mean,  in  that 
qaieC  manner,  as  it 'might  not  be  imparted  to 
ilr.  John  Ounmure,  '  suhsigiUotacitarnitatn,* 
iM>d  not  to  hai*e  been  copied.  And  farder,  the 
Pannel  ought  to  be  excused  and  assoilzied  (ab- 
solved) from  the  Ilittay,   *  si  delictum  dici  de- 

*  beat,  quod  cimi  kiquimur  in  dehctis  in  quibas 

*  dolus  est  de  substantia  delicti,  iuin  ccedalitas 

*  d  sive  justa  sivc  injuatasit  causa,  excuset,  nam 

*  vnleturcessareanimHS  dclinoaendi/  Clarus,  §' 
final.  QoMt.  60>  num.  fiS.  '  £t  in  delictis  Vo- 
'  lonias  non  fii>is  attenditur.'  Oados  lib.  fi. 
Obser.  99.  mmi.  6.  *  At  hie  nullos  txttus  nisi 
<  honu9»  idem,  obsenratione  ondecima,  qood  in 

*  dc-lictis  priocipium  non  finis  attenditur,'  num. 
IS.  <  Ubi  de  horoiddio  ptrpetnitur  et  consi- 

*  iiofls  Gonvitia  teoditur/  Lege  simm,  quinta 
Cod.  de  Injuriis,  <  et  cmisatur  hate  actio  ex  af- 
'  fectu  mferentis,*  Pfanrm.  Qocst.  105.  Inspect. 
3.  nam.  S.  ex  Lege  illnd  tectia,  §.  6.  Leg.  non 
ftokm[i  %,  in  princip.  si  quia  scn-um  186,  de  Injn- 
riis  ubi  Pharmacius,  '  Quod  lata  culpa  his  dolo 

*  «ouiparctur  et  locutis  malta  de  praesumptione 
^  doii  in  utramqne  partem,  et  de  juramento  pur- 

*  gationis  subdit.'     Num.  118,  *  dicta  inspec- 

*  tione  qoixl  Ttrba  debent  impropriari  ad  fu- 

*  giendum  lieliotum  ec  malum  animom,  praeser- 

*  tini  cum  mp«blio»  dicta  stmt.'  Which  «te 
say,  when  it  wias  not  concealed,  bat  oAered  to 
W  gmm  t»  his  moet  sacred  majesty  ;  neither  is 
it  presumed  tliat  any  nvaa  has  a  mind  to  di^ 
fame  his  Jieighbour.  Pkarm.  dicta  Inspect.  2. 
DOA.  418,  et  sequent.  And  were  he  n>t  to  be 
thought  more  than  mad/  who  would  dtaw  ap| 
instcnd  of  a  Sopplicaiioti,  a  Libel  fiiil  of  dctmc- 
lfoa«  vemost  his  sacred  sovereign  lord ;  or  whd 
voald  keep  the  same  beside  him,  let  be  to  oflc  r 
to  give  it  to  his  dread  ^o\-er«i^n  ?  And  in  the 

.  crime  of  Lese  Majesty',  '  Dolqs  ilialoc  est  de 

*  subit(inti»  criminis ;'  it  behi^  etW  said  in  the 
'  Digestis,  Cuius  opera  dtdo  raaio  qind  factum 

*  sit  id  fempnbUcam,'  Wlmt  shall  it  not  be 
de  mAtUnitiudiiicli,  In  this  alled^ed  crime  of 
detracting,  not  so  etil  as  is  aUedi^ed  in  the  Dit- 
tay  ?  But  as  the  same  agrees  with  a  remonatre- 
tiv«  supplication  (let  me  say  it  with  reverence) 
iwong  glossed,  as  it  may  concern  the  Pamrel; 
(where  be  hcid  so  many  probable  causes  tndiK:- 
ing  bitn  thcre^)  *  Qms  q4i«)itate$  et  ctrcum- 
*■  stantia  conjectaroe,  cum  nolla  delinqtiemli 
'  fonsuetndine  prolMSte,  r^Ietant  contfa  dolutn 

*  priBsumptDm  eitatn  prropt^  prohibi(ioiiem.' 
Civerio^  fol.  104>  105.  \n.  That  these  things 
might  have  been  propowided  in  parliament; 
^tKit'he  Wits  a  counsellor  of  estate;  Tlmt  other 
nobletnea  tlievght  then  dtte  (as)  well  of  it  as 
be ;  That  it  was  for  the  weal  (at  least  so  appfe- 
licttded  by  them)  of  the  country,  in  this  time  of 
i«rTeyfn{»  the  laws ;  That  it  was  oftred  to  be 
p%m  to  his  mjcfity,  and  thai  imder  the  foim 


df  amost  hmible  sapplicaiiioa  s  Thai  ocber  hard 
suppiicatsfins  concerning  the  estate  had  hetn, 
received  geaoioasly  by  his  majeity ;  TKai  it  was 
irnt  then  takeo'  notice  vt\  uur  upon  cousid<era* 
tioQ  condttinned.  And  it  might  hav«  heeu,. 
that  if  any  heie  had  perchance  lighted  cm  ir, 
they  wovlfl  hare  doii«  wone  with  it  than  the 
Poanel.  For,  as  C^iintihuu  says,  '  Consilium 
'  et  ilatio  quasdam  acti,  petita  et  phira  perpeii^ 

*  dvTtMy  ac  compavens  kitmtibus  rebus  et  dabei» 

<  adhibendft.'  Now  no  right  nor  riitue  in  kself 
can  be  seen  hut  qvasi  fatiti  ;  as  Plato  SBT^r 
yea,  renty,  equityv  aim  utility,  are  lain  hid  in 
the  draw-well  oi  IJcmocritiM :  '  £t  at  qnisqoe 

<  akisisiiDa  mcnte  est,  iia  ex  aitissimo  I>emocri- 
'  ti  putao  quasi  sabmersoa  vcritatem,  ttquita- 

<  teni,  et  utihtutem,  niticar  haorire.^  Yet  so  ta 
the  reason  of  man  ebfiiscat  (darkened)  since  hit 
fall,  that  he  cannot  penetnua  to  that  deep,  fer 
the  darki>ess ;  which  b^  dieceptatmn  of  con- 
trary reasons,  like  two  flin^stoaee  stricken  upon 
other,  some  sparkles  nf  light  flee  out,  for  letting 
see  to  draw  Ibrth  tlKS*  virtuea.  Wheretnr 
consider  alto  the'Pannel*s  caniage  and  hie  life 
by-past;  and  if  any  thing  tendiag  tu  sedkien 
was  ever  hcaid  of  temy  or  even  what  effect  hu 
followed.   *  Qualitas  catm  liictt  ex  persona  fii^ 

*  cicntis  prtesumitor,'  Glossa  fkudi  Canone  ncm 
omnia.'  6.  quest.  3,  et  dicta  Lege  septima,  §  i: 
F.  Ad  Legem  Julii  Mujestatis.    «  Ubt  mt  nib-' 

*  destinus,  nam  et  persona  sfectanda  est,  an 

<  fiscere  potuerit,  an  ante  quid  fecerit,  et  an  co-^ 

<  gitaverit  justa,  et  jam  caasa  escesat  a  sedi-^, 
'  tiooe  qii9f  jam  erapit.'  Boerius  I'ractatu  de 
seditiobis  prssmisso  4,  num.  9.  Ubi  ntttar  exem- 
plo  Moisis  *et  Ibraehiantm  ad  Aques  Mrritm. 
And  siinll  the  Pannel,  who  had  so  many  reaioAS  * 
for  him,  be  thought  punishable  as  one'sedititeia 
in  that  mean  matter  of  divulging  as  said  is, -of  a 
r€«>oMtratfre  suppKcation  9  whereof  bat  by 
illation  and  miseiinstrtioting  (9«hm  pace  dijre* 
rim  ^  it  is|;atbercd,  far  from  the  P^uHiers  mind, 
thac  sedition  might  have  bent  mAv«d.  No, 
no,  that  man  is  only  staled  seditkms^  who,  by 
direct  speeches,  dra^^a  die  people  in  fikctiomiy 
and  goirtg madly  before  one  of them,€i^es out 
tlie  v«vvid  (^iviit)  *  sciticet  hec  aut  ^a  fnctio.' 
Boirrin»  dtcto  Tmctatu  Pnemisso  9  num.  9.  Et' 
Cu^rins  fol.  to,  31.  po>;.  9.  nam.  8,  in  fin.  ubi 
etitiiit  dicant,  *  Qaod  in  iis«)Hoque  qui  J^am^e^ 

<  d}tit}i>em  excitarant  po«iei>dis  requintur,  et 
^stu^ose  rumorem  et  tumultum  conciKarcne 
*  Tociferatiooe.'  Which  things,  sedng  they  are 
so  far  firom  tlie  nature  of  Ibe  Pannel,  and  fnm 
his  dmng6,  his  intention  and  mind  oiiglit  to  be 
jicdtified,  and  consequently  heooght  to  beastoil- 
xied  fi-oia  tbe  Dituy  produced. 

December  6, 1624. 

It  is  aMed^  b]r  Mr.  John  Kidiet  far  the 
Ptfnnel^  That  the  dittay  is  no  ways  relevant, 
heeaiwe  notlung  is  liheUed  to  infer  a  seditious 
and'sinistrous  intention  of  the  pannel,  in  con* 
triving,  concealing,  or  impaninc  of  th^  piece 
challenged;  neither  is  it  libeled,  that  ihf 
pannel  knowing  Hie  alledged  Libel  to  he  aedi* 
tttMis  and  iaIiMnous,  eencetdcd  er  divulged  tf  e 
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unica  Codicis,  '  si  quis  imperncori  maledherit, 
'  ubi  |>ciul«ii»  ei  iinprubttni  mendaeiaiii^  qva 
'  iiuperUlm  miiniua  liicewuiiiur,  noo  fUtioi  in- 
'jiirm  cen»etur,  ec  eo  nomine  ponttur;  sed 

*  di&tinKuirar  an  es  leviute  prcytcsterit  et  sic 
'  coiftemuiittr,  an  ex   insaoia,  et  miiemtione 

*  diKtm  cciisetur,  ao  ei  injuria  at  sic  remiueiida 

*  dcclaretur.    Sic  injuriii  conl'undttur  et  rcd- 

*  prttcatur  cum  uuiuio  inJurUnte.'  Omnes  Doc- 
tores»  MeiiochiMS  conitii.  197.  Ub.  IS.  per  to- 
tuui.  1  he  ciittbe  debated  bj  the  doctor  is  co- 
incident Willi  the  present,  hut  not  so  pregnant 
in  luviHir.  '  Afituebatur  senator  scnpsi>8e  in« 
'  juriose  de  principe  in  huncsciisam,  quod  cum 

*  benatorum  nuinenis  ucili  sanctioiie  coarctaius 
'  fuikset,  postea  es»ec  ampliatus  importanttate 

*  et  anibiuone  postuiantiom,  menteoi  pnncipi% 
'  impeliente ;  et  cum  rursus  nova  Consiiiutione 
'  coiisultuw  fui&i»et,  et  numerMS  senotonun  in- 

*  minutu!*,  dcniqne,  aut  dniimn  auctns  fuii,  et 
'  in  immensum  cre^it  ningna  cum  supremi  or- 
'  dinis  JACtura  et  inutih  luiensa,  totiusx^ue  statas 
'  incommodo  addiderat,   boapicatiDnibus    tota 

<  die  patriam  roaxime  ^ravari  et  IbrenseM  nimis 
'  remuiiere  gravatos.* 

Mennchius  cnntultus  num  injuriose  scrip- 
serity  respondel,  'Qui  injuriarum  et  male  di- 
'  centie  accusationcro  instituit ;  duo  debet  pro- 
'  bari,  altemin  verba  esse  injurioaa^  altenim 

*  prolate  ek%e  aniroo  injurinudi.     Kt  b«c  me- 

*  thodo  osiendit  verba  nun  e!>se  injunosa,  quiit 
'  laudein  ducis  contiuent  cum  ejus  c**mticnC}v 

<  dicatur  optima,  et  potios  bono  telo  ot  pro 

<  celsitudints  otiiitate  protata  videntur.  Ueinde 
'  arguit  senatomi)  pa^iiam  non  incidiiae,  quia 

*  verba  injariosa  etia'ii  desuanatura  pttnittntor^ 
'  tantum  cum  animo  injuriandi  proicruntnr,  et 

*  prwsumptio  juris  stat.  pto  eo  qui  protuleric 
'  aliqua  verba  que  videnttir  injonosa,  ut  <lica« 
Mur  ea  dixisse  ab»que  animo  injuriandi.  Ergo, 
'  satis  superque  fund  •to  est  intcniio  seuaturis 
'  quod  scripserit  praedicto,non  modo  non  animo 

*  officiemii  injuria  serenissimum  prindpem,  sed 
'  potius  laudandi  et  similia  verba  a  subdito  bene 

*  merico  dc  principe  prsnumitur  prolata  potius 

<  bono  lelo.    Secundo,  quia  quando  verba  sunt 

*  dubia,  standiiin  est  dodaraiioni  ejus  qui  ea 

*  dixit :  et  <juando  sunt  dubio,  simikter  deda- 

*  ratio  ab  aliis  verbis  prccedentibus  vei  subj«- 
'  quendbus,  vel  ab  ut  risque.    Et-  in  caso  didt 

<  senatorem  princiiem  laudasse,  cum  dixerit 
'/uisse  in  arbitrio  sac  celsitudinis,  num  senato- 

*  ruui  uumerom  augeret.  Addiiy  quod  injuria 
'  requirit  dolum,  sine  quo  iUala  diei  nequit,  et 
'  ill  casu  constat  omnem  dolum  abfuisse,  qoia 

*  dolus  noo  prcsumitur  comroissus  contm  per* 

<  sonam  benemeritam ;  non  prssuraitur  in  lio- 
'  mine  probo,  non  prcsumitur  in  eo  qui  pro 
'  beneficio  patriae  aiiqua  verba  protulit,  que 
'  principis  personam    videntur    ntficere;    noa 

*  prstsumitur  in  subdito,  quia  nthii  nonquam 

*  coulra  principem  roolitus  est.  Que  pre- 
'  sumptio  multo  magis  comprobatur,  quando 

*  verba  voce  vel  scriptjs  directa  sunt  ad  prin* 
'  cipeiii ;  et  si  h«c  in  homine  privato  vera  saot, 
'  quanto  mafsis  in  senatore  gMvi  et  iiluscri,,qtti 

*  aiioqui  ax  bis  verbis  consctipec  aibi  oootiQirre 


but  to  tlie  contrair,  it  is  Ubdled,  That 
Uic  PanneJ,  immediately  alter  the  receipt  there- 
of, delivered  it  to  my  lord  Kotiies  to  be  pre- 
sented to  his  majesty,  which  dears  the  candour 
of  hi)  inteniiun,  and  the  opmion  he  had  of  the 
nature  of  the  piece,  and  of  the  use  be  thought 
might  be  made  of  it  to  propitiat  his  majesty, 
and  not  to  truduce  his  sacred  person  or  govern- 
mem  to  hi»  subjects.  And  tlieielore,  albeit  he 
had  concealed  it,  and  divuli^ed  ii,  he  cannot  be 
obnoxious  in  the  paiu»  of  tJie  acts  of  parha- 
ment,  which  are  only  a^uinst  seditious  Con- 
trivers of  sbndei^ous  Writings,  and  nialidouH 
Concialers  of  Writings,  iiottouHy  and  to  their 
knowledge  seditious,  expressly  compiled  by  in- 
centit'es  and  firebrands  of  sedition,  and  ex- 
po^ to  the  view  of  the  subjects  for  that  efiect. 
For  the  words  of  tlie  acts  of  parliament  (1  o  the 
'  reproach  of  tiis  ma|e»t>*«  person,  esuti*,  and 

*  government,  steering  up  Sedition,  tending  to 
'  steer  up  the  hearts  of  die  subjects  to  hatred)* 
implieth  inceuiion.  And  the  civil  and  canon 
law  requireth  *  dolum  generale  in  omiii  action e 
'  injuiiaruin  tanquam  substsniiule  requisitum.' 
Gailus  lib.  S.  Observatione  99.  And  expressly 
both  in  the  compiling  and  divulging  of  seditioot 
and  infamous  libels,  Leg.  Lex  Cornelia,  §  1.  F. 
de  Injuriii,  *  Cum  dolus  non  adest,  nisi  dolo 

*  malo  quis  feoerit  (viz.)  Li  brum  ad  infamiam 

*  ttlicujus  pertinentem  scrip»erit,  composuerit, 
'vel  ediderit.'    Leg.  iilud  §  sane  eodem  titulo, 

*  Impubes  et  furiosus  non  possunt  facere  inju- 

*  nam,  quia  neuter  est  doli  capax;  nam  hi  so- 
'  lent  poti  iiijuriam,  non  facere:  cum  enim  in- 

*  jtiria  ex  elTectu  facientis  non  consistit,  coose- 

*  qoens  erit  dicere,  hos  sive  ptdsant,  sive  con- 

*  vitium  dicuot  injuriam  fecisse  non  videri.' 
Leg.  34.  F.  de  Obligationtbus  et  Actiooibus,  in- 
juria ex  elfebtu  sit,  Institutionibus  de  Injuriis, 
4. 1.  Leg.  6.  §.  ultioaa^  F.  ad  Legem  Aquilisn ; 
Ubi  didt  Julianus,  '  Actionem  injuriarum  non 

*  competere,  quia  non  faciends  injuria^  causam 

*  feccrit,  sed  monends,  et  injuria  non  factum 

*  qucritur,  sed  causa  f«cienda»  expresaa.'  Leg. 
39,  de  Furtis  decreti  secunda  parte.  Causa  5. 
Quest.  1.  Canone  4.  <  Verba  sunt  (ti-  vim 
'  chartaram  quas  famosa  sunt)  scilicet  dolose 
'  manifestaverit,  si  ad  se  quasi  authorem  hi^us- 
'  modi  delicti  capitali  sententia  subjugandum.' 
Turre-Cremata  et  alii  dociores  in  verbo  Do- 
lose. Baldus  Consil.  USO.  in  fin.  hb.  3.  Con- 
•il.  443.  iu  fin.  lib.  5.  *  Dolum  in  injuria  re- 
'  quirit,  Mne  quo  iilata  dici  non  potest.'  Idem 
consil.  277.    Num.  3.  voluinine5. '  Respondct 

*  totam  culpam  qu«  alicui  dolo  fequi  paratur 

*  Aou  sutficere  contihet.'  Cravctta,  consil.  419. 
num.  1.  Idem  conciho,  num.  36.    *  Ait  agens 

*  acttone  injuriarum   debet  allegari  dolum  et 

*  omnia  jura  damitant,  injuriam  non  fieri  sine 

*  animo  injuriandi.'  Leg.  si  non  convitii,  C'*- 
dice  de  lujuriis,  verba  sunt,  '  si  non  convitii 

*  concilio  probare  potes,  te  aliquid  injuriosum 
'  dixisse,  fides  veri  a  cMlumniii  deffuderit.' 
Leg.  5.  §  1.  F.  dc  Furtis; '  Muleficia  voluntaset 

*  propositam  delinqueutisdtotinguit.'  Leg.  14. 
F.  ad  Legem.  C'orneiiam  de  Mcariis;'  in  male- 
'  ficiis  voluntas  spectatur  uon  exiius/     Leg. 
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*  grave  detrimentum  ?    Cravetta  in  wmili  casu 

*  idtcit  Jiideos  Christ i  inimicos,  in  dubio  nnn 
'  prffsumtttir,  aiiquid  dixisse  ud  injuriaro  Chris- 
^  ti,  quanto  minus  debet  presumi  crimen  ioju- 
'  rise  in  subdito,  roiitra  ^tium  dominum  P  Idtm 
ibid,  iiutt.  26.  *  Conjunctus  iiMn  pre&umitur  in- 
'  juria,  conjuucfum  aniiiio  injunandi  intra  sep- 

*  titDtim  graduiM.'  Glo<4sa  in   Leg.  vestes,  F.  de 
]tljn^il^r.   '  *  Muho    minu<  pra'cumendOm    est' 
'  ftubditnm  vf  tie  injuriiire  domiiinm  suum  :'  et 
Coinil.  6.  *  Non  «st  simile  quod  vir  facuitati- 

*  bus  plemis  adeo  sfultiis  foerit,  nc  prodigus 
'  estet  persf>nfe  et  leris,  er  nuod  dolus  nnn  solet 
'  comraitii  contra  tanturaprincipem,  sine  causa/ 
IdeciuSy  Consd.  956.     '  Ab*olvit  quend^m  Pa- 

*  rideiu  seditionis  insimidntum,  quam  nullo 
'  animo  injuriandi  dixerit  alto  foce  quod  prin> 

*  ceps  qaidam  male  faciebnt,  et  fucere  non  po- 

*  terat,  quia  aditn  dicendam  poterit  bono  zelo 

*  moTeri,  tt  iti  dubio  praesumenduro  est  ut  de- 

*  lictum  excludatur,   et  quia  presunsptio  de- 

*  Itcti  remoyetur  propter  bonam  famam  et  opi- 

*  nionem  F'aridis/  By  all  which  presumptions, 
more  pregnantJf  concurring  than  in  any  case 
extant  in  law,  the  pannelS  innocency  is  cleared 
abundantly.  And  iiothing  farder  can  he  ex- 
acted but  his  declaration  by  oath,  which  he  of- 
fers most  willingly ;  and  by  the  universal  and 
uncontroverted  practic  of  all  nations,  seconded 
with  like  presumptions^  importeth  absolution  : 

*  Quia  probatur  animus  non  injuriandi,  jura* 

*  mento  ejus  qui  injuriam  intulit/  Guido.  Con- 
sil.  20.  num.  S.  in  fine.  Menoch.  de  presnmp- 

'  tionibus,  lib.  5.  Presump.  40.  num.  33:  Idecius, 
Consil.  256.     '  Qua  intenttone  reus  verba  dix- 

*  erit  ab  ejus  animo  pcndet,  ct  ideo  ejus  decla- 

*  ratimie  cum  jurameoto  standom  est,  quia  de- 
'  pendent! buft  ab  animo  .natusjuramento  i^us 

*  de  cujus  animo  dubitntur.'  Leg.  1 .  Codic.  de 
Sicariis  et  aliis  Legibus  ab  eo  citntis.  Godo- 
phredus  ad  I^jeem  si  non  convitii,  Cod  ice  de 
injurii^,  *  ilea  purgatioifis  jnmmentum  causa 

*  oognita  defertor  habita  rntione  persone,  qui 
'  injurio^H  natura  sua  verbis  usa  est,'  Gailus, 
lib.  9.  Gbsrrv.  106.  '  Notum  est  iujufiam  abs- 
<  que  animo  non  committi,  et  innocentiam  cum 

*  animo  constat  juramento  prolmri  posse,  et 

*  ica  in  camera  judicatum  refert,'  And  tl>ere- 
fore  in  respect  of  Ihe  premisses,  the  Dftray  is 
no  wavs  relet  ant,  borh  because  Dolus  is  not 

'  libelled,  and  because  the  Dittay  bears  that  the 
paonel  gave  the  piece  challenged  to  my  lord  of 
Rothes  of  inteution  to  be  presented  to  bis  ma- 
jesty ;  whereby  the  innocency  of  his  intention 
IS  evidenced,  and  of  his  accession  in  baring  or 
flivulging  the  piece  aforesaid,  since  he  was  so 
far  from  thinking  the  piece  in^itrious  to  his 
majesty,  in  that  he  had  ventured  by  mj  lord 
Hothes's  means,  not  only  to  acquaint  his  ma- 
jesty therewith,  but  to  present  it  as  a  fit  apo- 
logy to  his  majesty ;  as  is  acknowledged  by  die 
dietHy,  which  we  accept  in  that  part. 

Jt  is  farder  alled);ed  for  tite  Pannet,  That  the 
hearing,  having;,  and  not  reporting,  is  not  re- 
levant to  infer  a  concealing  ader  the  pannel*s 
knowledge  that  the  king  was  acquainted  there- 
with, because  *  celamus  eomqui  igndrat,'  leg.  1, 
vot.  uu 


F.  de  Aciionibus  empti  et  venditi.  And  tlict 
reason  expressed  in  the  act  of -parlinmetit  why 
the  reporting  is  injoined,  is,  that  seditious  pieces 
of  chat  nature  may  come  to  his  ninjesty's  know- 
Kdise.  After  which  time,  the  pannel  was  not 
obliged  to  importune  his  majesty  with  super- 
fluous reports,  seeing  it  is  acknowledged  by  the 
Dittay,  that  immediately  it  w.is  delivered  by 
him  to  ray  lord  Rothes;  nnd  so  acquitted  him- 
self of  all  that  %%as  incumbent  to  him  in  duty 
aneut  the  point  of  revealing. 

It  is  likewise  alledged  for  the  Pannel,  That 
the  points  of  tbe  alledy;cd  Libel  quarrelled  ns 
outrageous  to  cliurclmten,  «)r  to  noblemen,  i^ 
not  relevant  to  infer  the  crime  and  pain  of  in- 
famous libelling,  because  they  are  not  chal- 
lenged by -the  parties  interested,  nnd  of  the 
lawf;  <  Volenti  non  fit  injuria,  et  injuria  dissi- 
'  mulaiione  aboleiur  si  quis  deliquerit,  et  ^4 
'  animum  non  revocaverit.'.  Secondly,  t*tiere  is 
no  act  of  parliament  irrogating  capital  punisln 
ment  upon  the  authors  of  infamous  Writings, 
reflecting  against  subjects,  but  only  against 
hi^  majesty's  sacred  person,  estate  and  govern- 
ment. 

It  was  thereafter  a1IeH<red,  under  Protestation 
ut  supra,  by  Mr.  i{t»^'er  Mowat  for  the  Pannel, 
That  the  Dittay  is  not  relevant  to  infer  the  pain 
libelled  upon,  because  ane  humble  supplication 
in  name  of  a  number  ofhis  majesty's  l;>yai  sub- 
jects, for  removing  of  the  prejudices  i^hiclt  his 
majesty  had  or  migUt  conceive  ngainst  them  as 
supplicants,  and  for  conciliating  his  majesty's 
gracious  favour  to«  nrds  them,  *is  not  surh  ane 
infamous  libel  as  falls  undt'r  the  coi|ipnss  of  the 
ttctsof  parliament  upon  uhirh  the  ss^id  Dittay 
is  founded :  but  the  supplication  quarrelled, 
whereupon  the  pannc-l  is  accused  quimd  eam^ 
and  the  rest  of  the  said  noblemen,  is  an  hum- 
ble supplication  in  their  names,  as  a  number  of 
bis  Mtajfsty^s  most  loyal  subjeci.s,  to  remove  hia 
majtsry's  prejudices*,  and  to  conciiint  his  high-, 
ness's  favour;  fr|fo  no  infamous  libel  fallinjv 
within  the  compass  of  these  acts,  gwHtt/  eoSf  and 
the  pauuel.  Tiie  major  is  dear  by  the  defini- 
tion, nature,  nnd  qualities  of  ane  infamous  and 
scandalous  libel,  (where  there  rou!>t  he  malign- 
ing, detraction,  and  calumny),  and  by  (he  de- 
finition of  an  litnuble  and  submissive  petition 
ai>d  supplication,  which  difl'ers  fiir  from  an  in- 
fiunous  libel,  and  altogether  lietemoene^ius. 
The  assumption,  viz.  that  the  qunrrelled  sup- 
plication, whereupon  the  pannrl  is  accused,  is 
an  humble  petition  to  remove  prejudice,  and 
to  conciliat'  his  majesty's  gracious  fnyour,  is 
evinced  in  the  said  quarrf  lied  supplication  it- 
self, in  the  inscription,  in  the  intention  of  the 
supplicant ;  and  lastly,  in  tiie  humble  Hesite  of 
the  supplication,  which  is  the  substance,  life, 
and  quintessf»nce  of  all  petitions:  the  intention 
and  end  of  the  supplicants  being  tlie  essence  of 
the  petition,  and  the  har»h  or  barrl  expre$<&ions 
of  the  said  quarrelled  supplication  (being  sub- 
missitre  and  modest  in  the  inscription  nnd  de- 
sire thereof,  as  said  is)  cannot  infer  guiltiness 
agniost  the  Pcfluiel,  who  is  not  Author  nor 
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Writer  f hereof.  And  nlfio  any  PetiUoR,  foniiai . 
by  a  secretary,  a  Uwyer,  or  a  writer,  lo  be 
given  and  presented  to  his  sacred  ni»jesty,  (even  : 
though  llie  desire  thereof  might  seem  just)  being  | 
hard  and  didicile,  or  containing  hask  (harsh) 
expressions  not  easy  to  be  understood  by  every 
leader,  shall  infer  guiltiness  and  punisiiniejit  of 
death  upon  the  supplicants  meution  therein, 
urbo  perchance  niuy  be  absent  oat  of  that  part, 
of  the  kingdom  v(  here  tlie  petition  was  founded. 
And  if  the  harshness  .of  some  expressions,  con- 
tained in  the  said  cjuarrelled  supplication,  can 
infer  the  guiltiness  libelled,  and  puni^ment  of 
death,  upon  this  pannel»  the  supplication  and 
remoQStranct  made  and  presented  to  bis  most 
aacred  miyesty  by  a  great  many  of  the  nobility, 
who  tbea  were  alraid  at  the  large  extent  of  lus 
majesty *s  late  revocation  and  reduction^  would 
likewise  &U  under  the  compass  of  these  acts  of 
parliament.  But  that  supplication  and  remon- 
stranoa  was  accepted  by  hw  royal  majesty,  ood 
his  mi^esty  was  pleased  with  it.  And  since 
the  same  has  tended  to  his  majesty's  honour 
nnd  benefit,  in  the  matters  of  torrender  an- 
nuity, and  plantation  oF  the  Kirks,  with  eom- 
petent  stipends,  the  connexion  is  proven,  be- 
cause the  humble  supplication  and  remon- 
atrance  was  no  less  expostulative  nor  this,  which 
«ny  be  easily  cleared  by  penisung  Itie  said  re- 
9MN)straoce  itself;  ergQf  &c. 

It  is  answered  by  my  Lord  AdvocaUj  That 
|fa£  second  aUeadgance,  and  all  the  members 
Ibereof,  and  Addttions  made  to  it  by  the  Pan- 
Bel*s  procurators,  ought  to  be  repelled,  in  re- 
spect of  the  Dittay^  which  subsumes  relevantly 
upon  the  two  acts  of  parliiament,  word  by  word, 
•a  the  same  are  conceived.  And  where  it  is 
nlledi^  that  the  infaatous  libel  cannot  be 
esteemed  infamous  or  reproachful,  quoad  a^" 
^usatum:  because  it  is  conceived  under  the 
form  of  a  supplication,  and  contains  not  m- 
Jfamiam  or  iwfuri&m,  but  tends  to  pacify  his  ma- 
jesty, whom  the  supplicants  supposed  to  be 
ofiended  ;  and  that  U  contains  nothing  '  posi- 
^  ink  vel  euunciadv^  circa  vermn  vel  falsum, 
*  aed  via  postulati  circa  bonum  vel  malum.' 
And  likewise  where  it  is  alledged  that  the 
Dittay  is  not  lelcvant,  there  beins;  nothing  li* 
iMdled  to  infer  tlie  libel  quarrelled  to  be  sedi- 
Mous»  and  that  the  pannel  knew  tlie  same  to 
be  seditious;  and  that  there,  is  no  Dolus  li- 
belled :  it  is  answered,  That  all  these  ailead- 
Snees  ought  to  be  repelled  in  respect  of  tbe 
ittay,  which  is  qualified  according  to  the  qua- 
.  lifioatio;i  of  the  acts  of  parliament.  And  the 
deaigaation  of  a  supplication  altera  not  the  na- 
ture of  the  libel  in  tne  points  where  it  is  cW- 
lengedas  reproachful  ajid  scandalous;  but  these 
points  being  of  their  own  nature  scandalous  and 
seditious,  canuot  be  excused  onder  the  veil  and 
prat^nce  of  a  supplication,  espedally  where  the 
reproaches  are  emitted  against  his  asi^esty's 
saored  person :  '  Quia  in  minima  pulMtione 
'  sacre  et  supremss  majestatis  nuUa.  admittitor 
^  excusatio,  utait  Horoudus,'  lib.  8,  deUbellis 
^defaiaatoriTs:  taata  est  atracitas  libellpram 


'  faiQosorum;  et  imperator  Au^^ustas  libelloa 
'  famoios  in  principem  tractaverit  sub  specie 
'  laesis  majestatis.'  £t  citat.,  Ciceronew.  lib.  4, 
cte  iiepubhca,  <  ubi  ait  iiostne  duodecim  tabuin 
<  cum  per  paucas  res  capite  sancivisseot  in  his, 
'  banc  pnecipue  sanciendam  putaverum,  si  quia 
'  hoc  tentavisset  sive  caraien  coodidiuet  quod 
'  iufaniiam  facere  fhigitiumve  al uh ;  et  moUo 
'  mngis  ubi  quis  roodi^stis  nescius,  et  pudoris 
'  ignarus,   imp'robo  petulantiqae  stylo  sacras 
*  mtyestatis  numen    orediderit    laces^endum.' 
And  this  crime  is  so  odious  and  heinous  thftt 
there  needs  no  dolus  to  be  libelled,  quia  dtdma 
pratumiiur.    And    for  the  colouring  of  the 
supplication,  it  is  altot;ether  impeitinibot;  be* 
cause  that  would  elude  the  law,  seeing  erery 
man  who  resolves  to  abuse  the  sacred  person 
of  the  sovereign  prince*  has  it  ii»  his  power  to 
give  what  name  he  pleases  to  his  scandalons 
and  odious  conceptions,  whether  to  desigjs  thesn 
by  ane  epistle,  by  ane  history,  by  a  petiuoa,  bj 
an  admonition,  and  lastly,  iif  he  pleases,  by  a 
vow,   to  cover  his  crime  under  the  mask  of 
piety.    And  lor  supplications,  the  law'ia  dea'r^ 
that   albeit  thtoy  be  offered   to  the   supceme 
prince,  yet  if  they  contpjn  a  reproaco  a&d 
scandal  to  a  subject,  they  are  punished,  Lege 
apud  Labioaem,  F.  de  Injuriis  et  iamosb  £« 
bellis,  §.  39,  cajus  hsec  sunt  verba ;  *  Si  qoia 
'  Ubeilo  dicto  principi  famam  alienam  fiierit 
f  iasectatus,  tenetur  injanarum.'    And  there- 
fore much  more,  wh^re  a  subject  darts  presume 
to  make  offer  to  his  sovereign  lord  of  a  snppli* 
cation  ;  and  in  it  presume  to  tax  or  reproach 
Ihs  mqjetty's  person,  bis  gesture^  bis  speeches* 
his.  proroiaes  in  his  supreme  parliaroent,  and  to 
lay  aspersions  upon  his  glorious  honour,  ma* 
jesty,  and  disnitv;  which,  with  the  restof  th< 
points  of  the  libel,  there  repeated^  are  as  manj 
agcravant  qualities  to  infer  the  atrocity  of  thii 
imamoos  and  seditious  libel.    And  Pharma,  in 
his  30  Condi,  nam.  84,  35,  37,  and  69,  dis* 
putes  at  length  this  question,  ^  An  sub  specie 
'  voti  libeUwa  fiunosus  excusetur  V    And  con* 
dudes,    *  Quod  <||tt«silv»  oolor  inftmi*  snb 
'  velamine  petkionis  magis  aggravat  et  injuriara 
et  aaimnm  injtniandi.'    And  no  man  can  be 
able  to  deny  bat  the  delinition  of  ane  &moas 
libel  is  most  competent  lo  this  particular  case, 
which  is  *'  ubi  vel  delictHs,  vel  vitium,  vel  dei> 
'  fectus  improperatur   nlieni  persoiw.'    And 
not  only  one,  but  all  these  concur  in  the  partis 
colar  qualifications  contained  in  the  dittay; 
and  of  the  hiw^,  *  Actus  sumaat  denominationcin 
*  a  potentiori,  prssdpu^  in  acta  mixeo.'  .  And 
read  this  infamous  libel,  it  shall  be  iboad  in  the 
strain  of  it,  and  tlie  most  powerfbl  position^ 
to  aim  still  ait  hb  majest/a  person,  estate,  and 
government;  which  ase  so  much  more  mex- 
cusable,  that  they  weie  needless;   and  not 
only  netMlless,  biit  contraiy  and  destmctive  of 
the  narration  and  conelnsion,  which  seems  to 
tend  Ibrpacs%ing4iis  sacred  maieaty.    For  if 
the  purpose  of  ^supplicants  bad  been  Id  pro- 
pitiat  his  mqjasty,  their  sonow  aisd  giiet  fiir 
his  mayesiyV  snpposed  olfeace,  and  an  humble 
deprecation  of  hisim[jesty*awfmih»  had^been  fit 
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and  useful  metint  to  procure  their  ^heri  de- 
sire :  bnt  in  place  of  uiese,  to  enter  irreverently 
and  oatrageoualjr  upon  the  gestureof  the  prince, 
upon  his  acts  «tid  cestures  in  pmrliament,  upon 
the  oensuring  and  misconstruing  of  his  prooeed- 
i^gs*  and  drawing  the  hail  body  of  the  estate 
under  the  asperity  andatrocit^r  of  their  sedi- 
tious speeches ;  it  is  a  thing  without  example. 
And  where  it  is  alledged,  That,  this  petition 
was  presented  to  hit  maje»ty  br  the  enri  of 
Rothes ;  and  if  any  iniury  was  therein,  it  wm 
reoKnred  by  disMmuIation :  it  is  answered. 
That  dissimnbtion  never  removes  injury,  but 
upon  preceding  knowledge.  But  there  is  no 
notice  thereof  to  his  majesty,  because  refused : 
and,  as  I  am  credibly  mformed  by  these  who 
liave  heard  it  out  of  his  sacred  majesty's  most 
gracious  mouth,  bis  majesty  has  decbired  that 
his  mwesty  remembers  well  the  time  that  the 
earl  of  Roches  made  6flfer  of  that  supplication 
to  his  oujesty ;  and  that  his  mojestrs  Answer 
to  hina  was,  '  My  lord,  ye  know  what  is  fit  to 
*  you  to  represent,  and  I  know  what  is  fit  to  me 
'*  to  hear  and  consider ;  and  therefore  do,  wr 
'  do  not  upon  your  peri).'  Ami  the  dreum* 
stance  of  preseatng  to  his  mayesty  can  hare  nu 
place  to  extenuat,  but  rather  to  aggravat  Hie 
crime ;  because  the  pannel  in  hie  own  depo- 
sitions has  deohwed,  that  after  reading  thereof 
by  tl^e  carl  of  RoiWes  and  him,  it  was  thought 
of  such  a  strain  as  was  not  to  be  represented 
to  his  mafesty ;  and  therefore  the  ffepmentiog, 
irfler  it  was  disallowed,  increases  the  uflence. 
And  where  it  is  aMedged,  if  his  majesty  had  re- 
ceived it,  tlhat  no  orime  nor  pnntohmeac  might 
haee  been  inftns^  agnintt  the  presenter;  it  is 
formally  coatrair^  in  respect  of  the  odious  and 
seditiouB  conception  thereof,  which  would  hove 
deserved  the  punishment  of  low  in  fifeater  loea- 
sure  9  iarespect  whereof,  the  said  hail  nlleadg- 
ances  ought  to  be  rm>elled. 

It  is  duplyod  by  Af  r.  Alexander  Fewrten  for 
the  Pannely  That  where  it  m  replyed  by  my 
Lord  Advocate,  that  tbe  aliedged  and  infiunous 
Libel,  though  under  the  title  and  iivr'n  of  Sop^ 
plication,  yet  the  same  being  indeed  scandalous 
and  reproachful,  that  it  cannivt  escape  under 
that  09w:  it  ia  answered,  Thaf  the  aliedged 
libel  cannot  be  thought  acanduloo^  quead  tmfk* 
pUamim^  nmhtr  doth  itaftim  the  pariiealars 
libeUed  by  nbe  Dittay^nna  Jloc  t«i  as  no^  habemt; 
being  a  supphcatioa  which  of  its  own  nat>ifi« 
speaks  not  but  as  it  seeks^  and  no  mofe  than  it 
seeks:  and  whatever  reasons  or  nlbtavee  it 
psoports  topeMMade,  it  ends  in  a  humble  ve<- 
quest  for  a  gracious  answer  from  his  majesty : 
that  it  caiMot  be  said  to  affirm 'dirsedy,  which 
ane  iafiunous  libei  of  its  own  nature  requires, 
dkia  kg$  unka  codiee  St  fimoti9  liMtm,  The 
words  of  xhei  laivii,  «  siejuMBodiaSseitiooibns 
*'  sides  Teri  opitulata  non  sit :'  Therefioffe  re« 
f|uife»  assertions  diroAy  which  ienot  in  t4ie  fil> 
ledged  libel:  bm  pMpePtoreaaooe«ndn»otiveS| 
lagfing  out  the  same  to  thu  view  aud  consider- 
ation of  his  majeity,  if  there^  graciously  and 
lavouMbly  it  magrobiam  iti  desiiu.  Wbeivit 
ii  leplied  by  i*y  LMd  Advosw,  That  Mm 


needs  not  be  libelled,  '  Quia  delictum  et  inju- 

*  rin  pimsomitur  facta  imtmo  irijirriandi  et  sic 
^dolose;'  it  is  answered,  That  giving  and  not 
granting  the  same,  '  Inturia  prffisumiiur  aniino 

*  iftjurtandi  in  dubto  taniuro,  et  nisi  probetiir 
'  contrariiim.'  Cliir.  f  Injuria,  num.  17.  Bik 
to  the  present  cftse  it  i!»  by  the  most  evident 
presumptions,  above  rehearsed  in  the  det'ettces 
made  for  I  tie  pannel  clearly  manilei^led,  that 
there  was  no  mind  in  the  Supplicunts  and 
pannel  of  injury  or  wrong  ;  tliercfore  cannot 
ne  pre«ttmed  to  have  offered  any  injurious  and 
scandnlons  Libel  to  his  mBJesty,  or  done  any 
thing  ihereanent  with  thnt  mind. 

And  where  it  is  replied  by  my  Lord  Advocaf, 
That  if  the  supplicants  had  a  purpose  of  depre- 
cating his  majesty's  offence,  and  im renting  hi^ 
majesty's  gracious  favour,  they  had  made  chf»ic% 
and  use  of  fit  means  to  come  to  that  end^  und 
nut  by  scandalons  fipeakine  or  reproachit>g : 

It  is  answered,  \^  hat  fitter  means  can  a  suf^ 
plicant  use  for  intreating  of  farotir,  thsrti  by 
liomble  supplication  ?  And  that  whieh my  Lord 
Advocat  calls  scandftlbas  reproaches  m  the 
aMedged  Libel,  is  grievaneesand  renienstruttces 
thereof,  humbly  presented  to  bis  majC'tCy,  and 
not  assertive  reproaches,  nt  siipr9.  And  wherh 
it  is  aliedged.  That  dtsmmulaiioti  r€fm6ve9  not 
ifi^ury,  hut  upon  preceding  knowledge  ;  and  that 
hie  mafesty  did  not  read  nor  take  to  considera- 
tion the  supplication  foresaid  presented :  it  is 
answered,  Thnt  the  supplication  offered  to  his 
majesty,  although  his  majesty  took  tmt  the 
same  to  consideration,  seems  to  asMirer  the 
naiture  of  the  writing  to  be  a  SuppKcntion,  and 
was  u  great  inducetnent,  to  tihe  eupplicnirts  to 
think  thnt  his  majesty  hnd  passed  all  offence 
tliei^of  conceived.  And  u*here*  it  is  aliedged 
by  my  Lmd  Advocat  upon  the  parni^s  depo* 
Sition,  wherein  it  is  aliedged  tliar  ti>e  Punii«l 
and  the  earl  of  RoHies  together,  after  the  x^^* 
iag  the  supptieaiieii ;  thot»ght  it  not  fit  that  k 
shfHikl  b«  presented  to  his  mnjesty ;  it  is  nit- 
swered,  ThiCt  the  Fanners  ulMged  depositioti 
propor«s  not  the  earl  of  Rothes  and  his  toge- 
ther reading  of  the  supphcntion  ;  like  as  it  is 
of  troth,  that  the  eaid  supplication  was  offered 
CO  his  majesty  by  tlie  earl  of  Rothes,  beftue  the 
Pssinid  and  the  earl  of  Kofbes  had  any  thoughts 
orpalpeee  of  suppressing  ot'  it:  nnd  howM- 
over  the  pannel  luid  had  once  a  mind  of  sup- 
pressing the  same,  yet  lie  4here:>ftH>  knowing 
that  it  was  indeed  offered  to  his  majestv,  was  a 
great  inducement  to  the  Pannel  to  esteem  and 
think  of  it  as  ane  supplicaf  ixin. 

It  is  further  duplyed  by  Mr.  John  Nhbef,  for 
the  Pauner:  Where  it  is  replyed  by  mv  Lord 
Advoeat,  1  hat  tt  is  subsumed  relevantly,  aud 
i4ie  Dittay  i*  qualified  accordins  to  the  qdnlrfi- 
miHons  in  the  acts  of  parKament ;  That  dole 
h«iiie  essentiallyrequired  in  aM  artinns  of  if^ry, 
albeit  acts  of  parliament,  by  reason  of  their 
shortness,  are  not  npecifick  m  the  espmeiou 
theracif ;  they  must  he  ii#lcrpret  conform  to  th^ 
common  strniii  of  law^  <  Quia  in  siatutis  p<eno> 

*  hhus  nliqoid  delictum  rapitnliter,  eiiantsi  qu«)d 

*  dl»,doh»  nui»  flai  mcMio,  dohi»  re4iuiritttr|.ut 
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*  won  sufficit  lata  culpa.'  Phar.  Qu«st.  8t>. 
Nam.  15,  35.  '  pr<«  qua  opiuioiie  citat  et  quum 
'  ptures  doctores,  qui  niunt  $e  liberas9e  aliquos 
'  a  poena  morti<,  ec  esse  mente  tenendum  ad 
'  contusioiicm  judicuoi  iniperutorumy  qui  Cie> 
'  dnnt  oon  esbe  recedendum  a  verbis  statuti :  ct 
'  subjunvit/  num.  27.  Ibid,  f  Multo  inngiscum 

*  siatutiim  imponit  pccntun  pro  cu  qund  de  jure 
'  couamuni  non  punitur.'  As  (he  present  case*, 
tlie  point!)  of  Aot  repordiit;,  and  not  apprehend- 
ing, arc  punishable  by  no  other  laiv  i|)  the  world ; 
and  that  the  sinibtrousne^s  oC  tiie  intention  Ls 
necessary  to  be  libelled,  it  is  conbistent  with 
reason,  because  the  crime  consists  thereof;  •  Et 
^  ideo  oporte(  puuere  in  lihelio,  quia  non  probat 

*  hoc  esse  quod  aliquando  coutiugit  abesse.' 
Codice  de  Probatiouibus  Let;.  Neq;  as  the  pre- 
sent case.  A  seditious  concealing  or  having,  is 
not  relevantly  libelled  by  the  having  of  a  piece 
alledged  seditious,  betause  a  man  may  have  a 
seditious  piece,  and  yet  not  be  a  8e<)itiou3  con- 
cealer, because  he  may  be  of  opinion  that  it  is 
not  seditious.  And  it  were  hard  in  law  or  rea- 
son, upon  tho  errors  of  opinion,  to  infer  the 
guilt  of  so  atrocious  a  crime,  which,  as  all 
crimes,  requires  ane  express  consent.  And  by 
the  law,  *  Nihil  est  tarn  contrariuai  consensui, 
'  quam  ercor,'  F.  de  Juitsdictioiie  ohonium  ju- 
dicium Leg.  <  si  per  errorem  et  errautis  nulla 

*  est  voluntas/  Codice  dq^  Juris,  e(  Fucti  Igno- 
rantia. 

And  where  it  is  rcplyed  by  my  Lord  Advocat, 
That  the  designation  niters  not  the  natiu«  of 
the  alJediftfd  JUbel,  it  is  duplyed,  that  the  desig- 
nation of  the  fViresaid  libel,  joined  with  tlie 
strain  and  fashion  of  it,  vindicates  the  Pannel's 
innocency  in  the  conceiving  and  using  of  it ; 
because  it  would  appear  to  any  man  to  be  a 
supplication,  and  not  an  infamous  libel,  seeing 
it  is  addressed  to  bis  m.ijeaty,  whose  royal  and 
excessive  goodness  excludes  all  presumption  of 
i*U"<7>  »nd  of  the  law.     *  Sdbditi  contra  princi- 

*  pen)  snum  ft  audem  committi  roluisse  non  pns- 

*  suni.tur.'  Menorb.concil. 404. num.97.  Cra- 
▼ctta  concil.  309.  nunt.  0.  It  beginneth  at  ane 
bumble  supplication  of  bis  majesty,  and  con- 
cludeth  with  a  hopeful  assurance,  that  his  ana- 
jesty  %Till  hsten  thereto  :  And  therefore,  *  cum 
'  exordiiie  principii  interpretemur  (Idem/  Bal- 
dus  in  Leg.  quinta  Codice  de  Coinmissis.  '  Mul- 

*  10  magis-ex  principio  ct  fine  rcliqua  interpret 

*  tanda  stmt ;  et  ex  extremis  media  praesumun- 
'  tur/  Menocb.  de  Pnesumptionibus,  lib.  6. 
It  contains  ample  elogies  of  his  majesty's  royal 
goodness,  and  justice  of  his  blessed  father  and 
their  predecessors.  <  £t  "ideo  verba  dobent  in- 
'  telligi  de  actu  uniformi,  non  ditfbrmi;  id  est, 

*  imiformiiur  in  laudem,  et  decus,  et  non  par- 
'  tim  in  laudem,  pariim  in  vitaperiuni.'  Cravet- 
ta  couciL  9.  num.  27.  *  et  verba  debent  potius 
<  impropriari  et  inteiligi  secundum   fictionem 

*  .luris,  delictum  fugiatur.'  Ibid,  et  Pbarm. 
Quest.  105.  So  that  it  is  clear,  tliat  the  sup- 
plication proves  not  a^  naked  and  transparent 
veil  of  designation,  but  probable  grounds  results 
ing  upon  the  strain  of  the  piece  itself.  Whereas 
my  lord  Adiocat  a«;gravate$  die  circuoutaace 


of  tlie  person  injured,  being  his  sacred  maj^i^yt 
the  laHs  adduced  convinces  ibe  odioosne^  ojf 
the  crime,  when  it  is  notn/ur ;  but  extenuats  the 
presumption,  that  the  Pannel  should  liave  been 
tainted  therewith,  because  so  f>acriiegious  a 
crime  is  not  presumed  :    '  et  maxima  peCtdans 

*  et  improbum  menduciura,'  ct*nvinces  oot  aue 
injurious  intention  nuuiusi  a  prince.  And  tii^ 
emperors  ha\  e  left  place  to  prove  the  candor  of 
intention,  notwithstanding  the  most  express  and 
formal  injuries  of  ivords.     Leg.  unica  CodiqCy 

*  Si  quis  imperatori  maleiiixeiit.*  And  where 
it  is  replyed  by  my  Lord  Adv(»cat,  that  Me  is 
prescmied ;   it  h  dupK  ed, '  Quod  aniiuus  ioju- 

<  riaiidi  non  prssumitur ;  et  incumbit  iojuriato 

<  euni  probare,'  Jacolms  de  Beilo  Visu/  lib.  1. 
cup.  3.      '  Actor  hal*et  nccessarium  puneie  in 

*  iibello  quod  animus  iujuriandi  intefcesseret.' 
And  all  the  Pretorian  edicts  require  fonnally 
doiunt  VfaluM,  F.  de  servo  corrupto,  lib.  3.  et 
edictum  contra  corrumpentcm  album,  F.  de  Ju- 
risdictione  omniriin  Judicum.  I^eg.  7.  §  Doii 
Mali.  Edictum  de  vi  publicu,  qui  Dolo  Male,  F. 
ad  X^egem  Juliam-.de  vi  publica,  I^eg.  10.  Et  in 
Crimine  Majestatis  ad  Leg.  Julium  Majeautis. 

<  £t  ccssat  Dolus  quia  non  prassumitur,'  Le^. 
Dolum,  Codice  de  Dolo  Plmrrn.  Quest.  105. 
Insipectione  3.  et  121.  In  Lihelio  debet  exprimi, 

*  Quod  lojarians  animo  iiijuriandi  fecerii.quan- 
'  do  sumus  in  pefsqnis  uh  quibus  malus  injuri- 

*  audi  animus  non  pnesuinitur.'  Salicelus  in 
Leg.  si  non  conviyi  Codice  de  Injunisy  num.  4. 
'  d^tinguit  utruu  is  qui  iujttriam  lecisse  dicator, 
'  talis  sit  persona  qui  pnesomptionem  injoriae 

<  facial  cessare,an  vera  ulisqiii  non  facit.'  And 
far  more  when  the  person  toat  is  injured  con- 
curs to  exclude  the  presumption  of  injury. 
'  Princeps  qui  transcendit  omnem  injuris  efieo* 

*  turn  et  affectum.'  Cravet.  concil.  9.  *  Etiam 

*  Judaeus  non  presumitur  aliquid  dixisse  ad  in* 
'  juriam  Christi.' 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  if  the  designation  6f  a  supplication  should 
be  admitted  to  palliate  ane  injurious  intention, 
the  law  would  be  eluded,  *  Qusstio  colore  infh- 

<  miae  sub  velamine  petitionis ;'  it  is  duplyed, 
Thab  th^  inconvenience;  cannot  be  obtruded  in 
this  case,  because  the  liLe  presumptions  of  inmn 
cency  will  not  be  concurrent. 

Where  it  is  replyed  by  my  Lord  Advocat, 
That  the  impudent^  presumption  in-presentinga 
piece  of  that  strain  to  his  sacred  majesty,  aggra- 
vates the  crime ;  it  is  duplyed,  That  the  cita- 
tion addoced  by  my  Lord  Advocat,  afEgjravaies 
only  the  intention,^  et  animuia  iiynriandi,' when 
it  is  constant ;  but  infeebles  the  presumption^ 
That  noblemen  of  th^r  quality  and  wisdom 
should  have  adventored  to  present  a  piece  that 
they  thought  of  that  nature ;  seeing  it  cannot  \m 
presumed,  that  thejr  should  have  thought  that 
the  name  of  a  snpplicaUon.  would  have  saibfied 
or  eluded  the  king's  majesty's  sagacity^  and  make 
them  to  eschew  due  punishment. 

The  lord  Justice-General  contiotted  the 
court  till  Tuesday  'next  the  9th.  At  wl^ch 
time,  ;vbea  it  was  replyed  by  my  Lord  Advocat 
the  last  dajr  of  the  procesa  opon  the  law,  ^  Iteia 
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*  Bpad  Labionem,'  that  ttw  nature  of  a  sediti- 
ous or  infainous  libel  is  not  coinpatible  with 
the  presenting  to  liis  miyesty,  *  Quia  Ubellus 

*  potest  dare  firincipiy  ei  nihilomiuus  in  eo  lama 

*  oliena  iuceasit:* 

It  is  as  yet  dupived  tiiercto  by  tbe  said  Mr. 
John  Hiibei  for  tlie  Panoel,  jlint  the  Case 
iBcets  not,  because  the  law  adiloced  is  of  a 
libel  presented  to  the  prince,  nnd  reflecting 
upon  ane  other  person  tfaau  tbe  prince  biroselfl 
And  it  has  never  been  heard  that  auy  has  been 
so  inconsiderate  as  Co  present  his  own  Dittay 
to  a  prince. 

WUereas  ii  is  replyed  by  my  Lord  Advocat, 
That  tlie  onost  of  the  alledy^ed  libt- 1  adduced  by 
tlie  suppUcants,  to  enforce  their  intention  in 
propiuuting  his  msyestYy  is  impertinent  and  de- 
structife  of  the  coucuision  itself;  ^ud  there- 
fore, *  Denomiitatio  sumenda  est  a  potentiure, 

*  pnociqoe  in  nctu  mixto :' 

Jt  is  duplyed,  Tbat  m  law  words  destructive 
of  a  Protestation,  ^  Uelevantur  per  protesta- 

*  I  if  mem  (verbi  gratia.')  The  word  *■  Mentiris, 
'  saivo  honore,  si  soheessent*  coit'iectune  per 
'  quas  talis  protestatio  adjuvaretur,qood  scilicet 
'  protests ns  non  haberet  aiiimum  in^uriandi.' 
CUrus,  ^.  Injuria,  num.  t3,  And  albeit  in  mat- 
ter of  notion  and  form,  *■  Conclusio  sequitur 

*  deter riorem  partem  syUugismi/  yet  ta  praciko 
iyUofiUmo^  the  conclusion  -  being  '  tbe  T«  w^ws* 

*  VAM»^  traoftmittii  ab  intellectu  practico,*  to  be 
cspottied  and  embraced  by  the  will,  is  most 
considerable ;  and  the  impertinence  of  Midses 
used  to  enforce  the  same,  is  acknowledged  by 
all  moralists  to  be  an  escape  of  imprudency  in 
the  pre-election,  and  not  of  guilt  in  the  inten- 
tion.    And  wlMfreas;my  lord  advocat  contends^ 

*  Quod  denominatio  sumenda  est  a  potentiori;* 
it  is  answered,  quod  txpreua  elogia  are  more 
powerful  than  strained  consequences.  And  an 
express  supplication  contained  in  the  hail  strain 
of  the  piece,  should  preponderate  some  inci- 
dent  glance :  *  £t  quando  verba  injuriosa  non 

*  principaliter,  sed  in  oonsequentiam  prolate 

*  sunt,  etiam  quando  suoi  de  sua  nature  inju- 
'  riosaV(a8  is  not  in  this  present  case)  '  praosu- 

*  muntur  dicta  velscripta  sine  animo  injuriaodi.' 
Mur.  Cone.  107.  num.  10. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
Ttbat  the  definition  of  the  infamous  Libel,  is 
quadrant  against  the  piece  quarrelled  : 

It, is  duplyed.  That  albeit  a  peace,  *  ubi  de- 

*  lictum  vel  vitium  vel  defectus  unproperatur 

*  alicoi,'  be  materially  infamous  ;  yet  formally 
and  iu  relation  to  a  guilt  and  a  crime,  iohima' 
lin  is  necessarily  required,  as  an  essential  ingre- 
dient in  the  definition  of  an  infHmous  libel. 
Damhaudcrius  in  practice,  cap.  138.  num.  1. 
<  Scriptis  fit  injuria  cum  dulos^  et  malicios^ 

*  oomponuQtur  et  scribontur  canti]enffi,ryfbmt, 

*  libeUi,  comxdiolsB  aut  cantiunculs,  qtiibus  al- 
'  terius  laceratur  nomen  et  fame;  et  hbellus 
'  lamosus,  et  compositio  facta  in  scriptis  in  in- 
'  fiiminm  alicujos,  ejus  quod  quis  probare  non 
'  TuU,  et  in  publico  jactat.  vel  m  loco  ubi  inve^ 

*  niatur.'  Pbar.  Qusst.  105.  Inspect.  9.  num.  1. 

*  £t  ad  essemiam  labalU^faaiou  videtar  requiri. 


'  quod  fuerit  positus  in  publico,  vel  loco  ubi  in*; 
*  veniatur.'  Ibid.  num.  485,  et  Canone,  Caus. 
5.  Qnosst.  1.  *  Qui  in  alierius  famam  public^ 
'  scripturain  aut  verba  eontumeliosa  confinxerit, 

<  flegelletur.'  And  albeit  in  law  <  calumniari* 
materially  '  est  falsa  crimina  intendere,'  ad 
Senatus  Consultum,  Tiupilianum,  Leg.  1. 1.  1. 
nevertheless  *  non  utique  qui  non  probat  quod 
'  intendit  protinus  videtur  calumniari,  nam  ejus 

<  rei  inquisitio  arbitriocognoscentiscommiltitur^ 
'  qui  reo  absoluto  de  accusatoris  couciliis  incipit 
'  quarere  qua  mente  ductus  ad  aocQsationenr 
'  processerit,'  F.  ad  Senatus  Consoltmn,  Tur- 
pilianuin.  Leg.  1. 

Where  it  is  replyed,  That  the  preeeiting  of 
such  a  piece  aggravates  the  crime,  and  the 
odious  conception  thereof  is  punishable  not^ 
withstanding  the  presentation;  it  is  dupfyed  for 
the  Pannei,  That  the  presenting  of  it  by  to 
worthy  a  nobleman  put  tlie  paonel,  ta  banofidt^ 
to  think  it  not  a  piece  of  thattsatore  whereof 
it  is  aUedged  to  be,  and  to  overpass^  at  the  least 
to  mistake  the  odiousness  of  the  cobccption  of 
it,  if  there  be  any. 

It  is  eiked  (added)  by  Mr.  jRo6cr<  Macgiil 
for  the  Punnel,  with  Protestation*  as  set  down 
firom  the  beginnings  not  repeating  tbat  which  I 
have  said  ;  but  remitting  the  most  honourable 
and  wise  Judges  (quia  vidjum  e$t  pnaminita} 
Ut  these  things  set  down  before  by  me,  touching 
every  particular,  te  they  have  been  worthily  re-* 
plyed  by  my  Lord  Advocat. 

And  first,  aueut  the  Qualification  contained 
in  the  acts  of  parliament. 

It  is  answered  first,  That  the  firH  act  libelled 
is  only  against  delators,  as  said  i&,  and  expounds 
the  act  83  Jac.  5.  Pari.  6.  as  i&ight  be  cleared 
by  the  time  wherein  that  act  was  also  made: 
But  he  remits  it  to  the  consideration  of  the 
Judges.  Secondly,  It  is  answered,  That  therd 
being  no  QuaUfication  set  down  in  tliis  first  act 
of  parliament,  but  a  general  law,  that  general 
law  ought  to  receive  the  qualificatitm  accord-* 
ioe  to^  the  distinction  propounded  by  me,  in 
all  humility,  of  inonlinat  speeches  against  a 
prince,  in  the  last  part  of  mv  first  exception,  in 
respect  of  the  absurdity  of  the  parity  of  crimes, 
and  pains  which  woyld  foUow,  if  it  «*ere  not  so 
limited :  And  remits,  as  before,  to  Galius,  anent 
the  interpretation  of  municipal  laws.  Ana 
what  shall  the  general  rule^  of  the  law  (mis* 
called  by  some  Regula;  Leshis)  receive  their 
own  exceptions  according  to  reason ;  and  the 
municipal  laws,  which  even  in  the  most-  sub* 
stantial  points  of  tbe  commonweal,  will  alter 
three  or  four  times  in  au  age,  according  to  the 
circumstances  f^am  ex  morihu  UgitJ;  shall 
they,  say  I,  stand  good  in  a  general  sense  con* 
trary  to  reason  ?  which  I  count  to  be  the  judg* 
ment  of  the  lawyers.  See  in  the  last  part  of 
my  Duply,  strenetheuing  my  first  exception  ; 
where  it  is  shewn  that  the  word '  government/ 
in  the  134th  act,  and  so  in  Uiis  act,  ought  not 
to  be  understood  against  counsellors  and  lords 
of  parliament :  Which  is  followed  out  largely 
in  my  secoml  exception,  and  so  ought  not  to' 
be  understood  in  any  other  act,  to  make  them 
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eontrarveeinera,  where  thejhad  opiimum  anhmm; 
and  feccordiog  to  their  opinion  only  might  be 
tbodgtit  to  liaTe  erred,  quod  kumttnuM  est,  as 
was  alledged  by  Mr.  John  Nisbet ;  ''Neque  id 
'  prius  qoam  ration  is  ad  veritatein  eJiciendam 

*  inter  se  conffi^t.' 

The  Second  is  anent  the  coknir  or  mask  of 
Supplication;  remits  that  to  the  practicsal- 
kdged  by  Mr.  John  Nisbet  oat  of  toe  ConsoU 
'  tus  of  Menocbios  toochin|  governmeat,  set 
down  so  rudely,  ut  sU  addUa  supplieiUiOy  and 
as  it  were,  dropped  out  of  the  gall  of  bittemess. 
And  yet  notwithstanding  the  lawyers  verdict 
was  to  absolve  the  nobleman.  Remits  also  to 
the  last  part  of  my  first  e3u;eptioii  ia  the  end, 
aoent  the  exposition  of  words  and  sentences, 
taught  ItkewiK  in  the  second  exception,  and 
anent  the  form  of  speaking  and  prayer,  espe- 
cially where  *  contra  pnbsumptionein  doli/  It 
is  clearly  evinced  that  the  pannel  had  not 
^animom  dolosiua,'  bat  rather  a  very  ^ood 
will  and  iatcntion,  which  he,  as  we  say  in  a 
poverb^  wishes  most  humbly  migbt  be  taken 
in  part  of  payment.  And  remits  that  onebt 
praumptioD  of  Dok,  which  my  Lord  Advocat 
said  in  the  fourth  place  to  my  second  excep- 
tion, pmrtfi  iecunda.  That  whether  it  be  neces- 
lar  to  libel,  or  not,  yet  seeing  it  is,  '  de  svb- 

*  stantia  deUeti,  et  crediditas  a  causa  sWe  in- 

*  jusca  cxcoset  a  delicto,  quia  abest  animus  de- 

*  iioqueiidi,*  as  Claros  has  there  alledged,  ergo, 
to  be  assoilzied  as  aathor,  &c. 

And  to  the  Third,  adikxed  by  my  Lord  Ad- 
vocat, anent  the  definition  of  an  infamtous  hi- 
M,  and  the  pnnishnient  of  ii^aries  Bf;ainst 
private  persons,  and  far  more  against  princes ; 
we  disallow  akoeetber  such  in ordiaate  speeches, 
and  say.  That  mey  ooglit  to  be  pmnshed  as  the 
Ihwyers  have  defined  according  ui  the  mind  of 
the  speaker  or  penner.  But  that  the  definitioii 
af  an  infamoos  libel  cannot  agree  bereioy  so  far 
as  concerns  the  pannel,  it  is  not  to  be  thought ; 

*  quia  directis  et  conceptis  verbis,  malidose  et 

*  perditissimo  enimo,'  must  injuries  be  impn>- 
priat:  Which,  in  all  humility,  the  pannel 
thinks  not  to  be  here  ;  and  remics  to  my  se- 
cond excepdoa.  And  that  a  capital  pain 
ou^t  to  be  indicted  upon  all  sort  of  inordinate 
•peecbes  or  Stings,  and  all  sorts  of  speakers 
iiid  writers,  and  upon  the  havers,  hearers,  and 
not  revealers,  imiistinotly,  even  against  princes ; 
let  me  say  it,  with*  all  reverence,  as  my  Lord 
Advocat  would  insinuate  by  the  placts  adduce 
ed,  it  is  not  the  lawyers  mind^ 

The  Fifth,  oUedged  by  mv  Lord  Advacat, 

ges  beck  t^;ain  upon  an  alledged  disguising. 
It  v»e  deny  that  any  thing  addaeed  either 
aMeat  supplicatioa  or  vow  agrees  with  our 
case,  where  nothing  can  be  said  ta  he  imprv- 
p€r0t  dinerltf  vtrbu  (ebe  tbe  psauiel  had  been 
a  mad  man) :  But  by  a  wresting-  way,  iahm 
f&ce  dueerim,  niay  he  thought  by  sane  to  iafisr 
injury.  And  here  again  remits  to  these  parts 
9i  my  caceptioas^  ut  mprgf  anent  the  exposi* 
lioa  af  wards. 

The  Sixth  is  anent  our  most  sacred  save* 
ftipi  hie  Rfasat;  wImnoi  reauia  to  that  p«t 


of  my  exception  anent  the  appealing  fram  a 
prince  to  faMnsell^  especially  by  a  counsellor  ; 
/  Donee  intelli^atur  ouid  veiit  supplicatio,  et 
*  rationes  hine  inde  adductg,  qnaai  ex  advoao 
'  acies  maoum  inter  se  cooreianc'  As  to  bin 
m^esty's  own  decknstion,  the  pannel  seels  hia 
mouth  with  the  Eager  of  Harpacraiesy  and  re* 
Vfcrences  bis  majesty's  sayings  a*  omdea,  aul 
in  all  humility,  accepts  chemasan  acknowlndg* 
ment  of  the  o£Eer  made. 

The  last,  I  think,  are  the  Pannel's  own  De* 
positions;  wherein dastinjuieh  the  dianllowing 
and  the  times  and  all  shall  agree.  Ua  disal* 
lowed  of  it  first,  ns  that  of  the  general ;  it  waa 
rg'ccted  by  his  most  sacred  roiye^y :  But  the 
pannel  thought  that  it  auf^t  have  been  keeped 
till  a  more  convenient  time,  aooording  to  tlin 
apfiellatiop  also  ■ontioncd,  and  till  censaandls- 
ta  it  had  been  condemned.  And  the  pannel 
depones.  That  before  ever  the  principal  caase 
back,  the  copy  was  surreptitioaaly  purchased 
bjr  Mr.  John  Daaiaure,  m  falsifying  his  pr»« 


It  is  triplyed  (replyed  the  third  time)  by  my 
Lord  Advocat,  that  the  doplies  in  the  whole 
parts  and  members  cheveof  are  impertinent; 
Decauae  the  exception  was  founded  upon  the 
form  and  designation  of  the  infiunons  libel. 
That  beiif  designed  a  supplication,  it  could 
not  contain  matter  of  aae  infomoua  libel; 
which  exception  was  anpwered  with  this  reply. 
That  the  Dittay  is  diractly  subsuBMd  aposi  tim 
acU  of  parliaraaot,  via.  That  this,  which  they 
call  a  supplication,  is  a  writing  containing  ra* 
preaches  and  ecandab  agaiust  the  pataon^ 
state,  aad  government  of  our  gmdoua  eova- 
reign,  as  the  Dituy  hcnss;  and  no  more,  was 
neoenarily  to  be  replyed  bat  apon  the  actt  of 
parliament.  And  yet,  for'infonaing  the  mind 
of  die  judge,  it  was  cknred  both  by  tbe  expseas 
text  of  the  civil  laar,  and  by  the  judgment  of 
the  bast  jurists,  assd  versed  in  eriminaJs,  That 
the  designation  purges  not  the  ihfonnea 
speeches  concaieed  in  a  supplication  to  the 
l»ince,  being  to  the  ,infiuny  of  aae  subject, 
mncb  less  to  the  dishanour  of  the  eupiemc  aad 
sovereign  prince.  And  this  is  not  perthmntlv 
answerad  by  no  part  of  the  duply ;  but  hotk 
the  acts  of  pariiament  and  civil  Uw  ccaicnrring, 
staad  in  fid!  force  to  dide  the  exception.  Am 
the  points  urg^  by  tbe  daply,  has  nothing  to 
do  with  the  exception,  but  are  points  exinme* 
ons,  founded  upon  inteotian,  hbeUiag  of  Dole, 
presumption  in  htmmn  of  she  paapd,  and 
others,,  m  whose  nanw  ft  was  allcqied  th^  said 
supplication  was  drawn  up;  which  i  nay 
JQstl>f  term  presaapcion :  For  whaisoever^is** 
tEnccsoB  they  have  in  4hear  quaiicy  fnaa  nthersy 
it  is  from  the  bounty  and  fovour  of  their  so- 
preme  prince  and  sovaffign,  who  is  the  fiMm* 
laia  ani)  abaioa  of  all  honour  and  digniiy: 
Aad  good  reaaon  that  ihcy  hinik  (enjoy)  aR 
their  privileges,  in  ail  canees  with  all  peraaas, 
nsept  whero  they  oame  in  contcstalioa  with 
their  sopreme  sovereign :  and  thqie,  as  Godo- 
writes,  *  ad  legem  Jnliam  miyestofts^ 
mriia  digni* 
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*  Us ;  nullum  cd1iii«d,  nuU«  fortuiia  est  immu- 
'  IU&.'  And  in  this  caie,  where  reproacbes, 
scandals,  and  aspervtons  are  laid  upon  our 
gracious  sovereign,  the  eicuae  of  >  nobility,  thai 
U  maj  be  pr(»uiued  tiiat  they  did  it  not  mala 
aniimfj  is  rather  an  accusation  than  an  excuse ; 
because  no  subject  is  so  bound  to  know  the 
true  respects  of  huuiility,  aad  reverence,  and 
obedience  due  to  the  soveieign  prince,  as  tliose 
to  whom  his  ms^esty  hatli  Coosmunicated  a 
shadow  of  his  glorious  honour.  And  as  to  the 
instance  adduced  out  of  Menochios,  we  have 
notlung  to  do  with  it ;  for  it  is  likely,  he  that 
answered  so,  had  not  su^  a  law  as  we  have. 
And  as  to  the  iustaiice  adduced  out  of.  Lex 
Unica,  *  si  quis  imperstori  maledixerit/  that 
by  that  law  there  is  no  place  left  to  the  accas- 
ed  to  porge  himself  of  bis  evil  intention,  tliat  is 
true  in  tbe  case  of  t^e  law,  but  has  nothing  ado 
with  us,  '  ubi  non  est  lubricum  lioguie  quod 

*  fiicile  ad  poenain  non  est  trahendum ;'  but  a 
malicious  and  seditious  writing,  compiled  of 
purpose  to  the  reproach  of  their  gracious  sove« 
teign.  And  in  writing  of  this  kind,  as  Ha- 
roudos  expresses  in  his  18th  title,  fol.  S08/ 
there  ajre  no  worse  rc^woacbes  and  cowritiM 
(says  he)  than  those  which  are  done  by  writ^ 
ing,  than  those  which  are  done  upon  manifest 
deliberation ;  because  the  same  proceeds  upon 
ane  evil  and  •  seditious  purpose,  and  pierces 
deeply,  and  abides  lonfer  than  the  injury  by 
words.  And  for  all  tbe  rest  of  the  instances 
and  ajithoritiea  of  the  civil  law,  I  oppone  the 
two  acts  of  parliament,  which  are  the  only 
grounds  of  this  libel ;  in  sO  lar  as  it  concerns 
the  authors  of  the  infamous  libel,  the  not  ap- 
prehending the  aathort  ihereoi^  the  concealing 
and  net  revealing  of  the  same.  And  as  to  the 
mention  made  in  the  entry  of  the  Dittay  of  the 
common  and  ciril  law,  the  same  is  wholly  in 
rapect  of  the  divulging  and  dispersing  of  the 
said  infamous  lihel|  whereof  our  said  acts  of 
parliament  make  no  express  mention.  And 
where  we  have  onr  own  laws,  and  acts  of  par- 
liament, as  we  have  in  this  case,  these  must  be 
the  only  rule  of  judging.  And  the  exception 
and  duply,  albeit  they  have  many  quotations  of 
the  common  law,  yet  all  needless  and  imperti- 
nent ;  since  they  are  not  adduced  to  puige  that 
put  of  the  Dittay  which  is  founded  upon  the 
common  law.  But  in  the  points  disputed,  we 
have  i^od  warrand  to  adhere  to  our  own  acts 
•f  parliament,  (except  in  so  far  as  we  are  forc- 
ed by  the  objections  made  by  the  pannel's  pro- 
curators to  clear  the  doubtful  and  atabtguous 
tenus  of  their  etoeption  and  duply)  because 
by  act  of  parliameitf;,  made  by  king  James  1, 
fmr,  3,-cap.  48,  and  by  king  James  4,  par.  6, 
cap.  79,  It  is  statute  and  ordained,  That  aU 
the  leidges  be  governed  by  the  king's  laws,  and 
ae  othm.  And  his  majesty's  Advocat  offers, 
whenever  it  shall  please  my  Lord  Justice  Ge- 
■eral  to  command  him  to  clear  any  speech 
that  is  founded  upon  th4  oomioon  law,  thtt  be 
•ball  do  the  same  bv  word. 

It  is  quadiuplved  ((^leaded  the  fourth  time) 
ky  Mr.  AkKaHder  Pmmmw,  fix  the  Paanel^ 


That  where  my  Lord  Advocat  triplyes  a  pan 
of  his  lordships  reply  to  have  received  no  an* 
swer  by  the  duplies  made  for  the  pannel ;  to 
wit,  that  part  thereof,  wliicli  bears,  that  thtt 
writing  quarrelled,  altliough  in  form  and  titli» 
a  supplication,  ^et  does  contain  reproadiful 
speeclies,  6lc,  it  is  answered,  Tliat  the  alledged 
infamous  libel,  in  so  far  as  it  cSncems  the  pan- 
nel, cannot  be  esteemed  but  as  a  supplica- 
tion, in  respect  of  the  duply  and  the  reasons 
contained  therein,  which  I  need  not  repeat 
here. 

Where  it  is  triply  ed  by  my  Lord  Advocat, 
That  our  Duply  is  impertinent;  it  is  quadra* 
plyed.  That  it  there  be  any  impeitiof  ncy,  his 
lordship  is  to  be  blamed  therewith,  for  having 
occasioned  it  by  ane  unnecessary  reply.  And 
for  the  points  niged  by  us  for  tlie  pannel,  to 
clear  his  inirntion,  and  to  vindicate  him  from 
the  presMnption  of  injury,  in  compiling  or  be« 
ing  accessory  to  the  piece  quarrelled,  not  ex- 
tnmeottSy  both  because  the  acts  oC  parliament 
require  intention,  by  the  intentional  words  *  to 
'  the  reproach,  steering  of  sedition,  &c.'  And 
albeit  ihe;|r  should  contain  nothing  thereof^  a 
sinistrous  intention  being  required  in  the  es* 
sence  of  the  crime,  it  must  necessaHh  have 
been  libelled  conform  to  the. passages  already 
cited  in  our  duply. 

Whereas  my  Lord  Advocat  triplyed.  That 
the  character  of  nobility  accused  nan  txaual 
in  this  case;  it  is  quadrtiplyed.  That  that  i» 
only  where  the  crime  is  constant,  (i.  e.  evi* 
dent :)  And  that  eminent  quality  ever  want* 
the  presumption,  than  nnj  invested  thereiis 
should  injure  their  sacred  pnnce ;  whereof  \\rcf 
are  not  only  a  shadow,  but  noble  and  mystical 
members,  as  is  dtcd  already. 

Where  it  is  triplyed  by  my  Lord  Advocat,. 
tliat  the  case  adduced  out  of  Menuchius,  is  not 
pertinently  adduced  here,  because  there  was  no* 
law ;  jt  is  quadruplyed,  That  the  question  ft*- 
suited  upj^n  the  common  law,  which  ordains 
due  punishment  upon  the  authors  of  iafaaBOtt& 
libels,  and  chiefiy  against  princes.  And  the 
case  was  not  so  pregnant  in  favour  of  the  party 
whom  he  absolves,  because  he  was  the  author, 
and  had  exposed  to  the  view  of  all  the  worUL 
the  piece  there. challenged.  And  we  adhere  Mi^ 
the  aoCbor*s  opinion;  and  instaaces,  how  it 
has  never  been  found  to  be  an  unduttfol  part 
in  jnrbconsults  andadvocats,  to  vindicate  pieces 
quarrelled  to  be  injurious. 

And  where  it  is  tnplved  by  my  Lord  Advocat, 
that  the' instance  Lex  Unica  quadrats  not;  it  is 
quadruplyed,  That  the  instance  of  the  present 
case  is  aaore  pregnant,  because  the  case  of  the 
law  adduced,  *  improbaet  petolantiamendacia,' 
are  challenged :  And  in  the  present  case  the 
piece  challenged:  is  not  expressly  injurious; 
and  all  that 'can  be  infented  upon  tbe  pannel» 
is  an  indirect  and  imprudent  acoessieo  tberetow 

And  where  it  is  triplyed'  by  mv  Lord  Ad- 
vocat, that  the  allegations  of  ine  cnplv  are  in^ 
pertinent,  because  not  alledged  for  the  poista 
of.  the  common  law  not  expressed  ia  tlie  acts  of 
parluuaent;  'tis  qoadniplyedy  That  there,  are 
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•iMged  in  our  duplies  for  tdl,  and  rctefs  oor> 
Belf  (o  our  doptieii. 

•  To  the  whilk  it  is  qutntupiyed  (an««cT^d  ib« 
lifth  time)  by  niy,ll>td  Advocat,  That  the 
wordi  of  the  act  of  parliament  has  no  respect 
tn  the  intention  of  the  person,  hut  only  exprttf 
the  effect  of  the  reproorhea  which  tend  to  minre 
dislike  betwixt  his  mnjesi^  and  bis  good  sub- 
jects, And  it  is  grunted  in  the  quadntply  by 
Mr.  John  Nisbet,  That  they  are  mutehally  re- 
'  proachful,  and  not  formally. 

It  is  fcex{U|.lyed  by  Mr.  John  Nisl>et  for  the 
Pannel,  that  the  words  *  to  the  reproach/  im- 
ply dole  and  intention  ;  because  the  crime  pro- 
Libited  by*  the  act  of  parliament  consists  es- 
•eiitially  thereof,  and  is  cleared  by  all  the 
allegations  adduced,  and  more  rxprrssly  by 
other  acts  of  parliament  of  thut  nature,  as  the 
60th  act  of  i|ueen  Mary,  6  Pari,  whereof  the 
«vords  are,  *  Tending  to' stir  the  hearts  of  the 
subjects  to  hatre<l,'  w,hich  are  emphatically 
%vurds  of  intention.  And  whereas  my  Lord 
Advocat  would  inforce  on  acknowledgment  of 
material  injury  in  our  quadruply,  we  dischiim  it, 
and  maintain  that  it  cannot  be  evinced  tiiere- 
with ;  and  albeit  it  were,  there  rests  a  relevant 
defence  in  law  upon  the  ionocency  and  can- 
douV  of  intention. 

Thirdly,  It  is  alledged  by  Roger  Mowat  ibr 
the  pannel,  for  a  third  principal  Defence  to 
that  part  of  the  subsomption  of  the  Dittay, 
qualihcattODS,  and  condescend ings  thereof, 
bearing  that  the  ponnel  himself  was  and  is 
author,  deviser,  consulter,  adviser  of  the  in- 
^  fomoQS  libely  and  airt  and  part  of  the  pennii^e, 
Writing,  and  updrawing  thereof;  at  least  is 
guilty  of  the  hearini^,  and  of  the  concealing, 
and  not  revc.iling  the  author  thereof;  and 
most  guilty  of  the  not  apprehending  of  Mr. 
William  Haig.  whom  tlie  pannel  affirmed  to  l»e 
the  author  ot  the  said  libel,  it  being  in  his  power 
to  have  apprehended  biro ;  and  also  is  fcuilty 
of  the  divulging  and  dispersing  thereof,  in  so 
lar  as  the  said  pannel  knew  of  the  penning  of 
the  said  libel,  guva  his  opinion  to  the  making 
thereof,  and  in  token  thereof  interlined  a  part 
of  the  same  in  divers  parts  with  his  own  hand, 
which  by  ocular  inspection  is  to  be  seen,  and 
which  the  pannel  has  also  confessed  bv  his  de- 
position under  his  hand,  as  the  said  t>irtay  in 
that  part  bears,  &c. 

That  the  Pannel  onght  ivnd  should  henmpli- 
citer  assoilzed  (absolved)  therefrom  ;  And  l9t, 
I'hat  the  said  Pannel  cannot  be  criminally 
pursued  as  author  and  devi^r  of  the  said 
Libel ;  because  by  the  panoeKs  own  deposition, 
taken  by  the  lords  of  the  committee  on  the  9th 
of  June  1654,  the  pannel  has  deponed,  that 
the  said  Mr.  WiUiam  Haig  was  the  author  of 
the  said  libel.  Likcas  the  said  Mr.  William 
his  missive  letter,  all,  written  and  subscribed 
with  his  own  hand,  dated  at^Campbire  the  a7tli 
day  of  the  said  month  of  June,  which  letter 
was  directed  to  the  pannel,  and  exhibited  by 
kim  before  the  said  committee,  bears  the  sai^ 
Mr.  William  his  grant  that  he  was  the  penner 
of  the  said  supplication  or  lil>el ;  and  takes 


the  crime  upon  him  in  soliciting  his  friends  by 
hts  other  letters  and  nnssives,  likewise  prrv 
duced  to  the  said  tordi  ot  committee,  to  deal 
for  purch;4siiig  and  obtainmg  to  him  a  remission 
fi»r  the  snid  alledged  crime.  And  so  the  said 
Mr.  Wii  Kini  havine  not  only  confessed  bimself 
to-be  tlie  uutbor,  but  having  dealt  with  and 
solicited  his  snid  friends  for  a  remission,  as 
said  is,  tlte  said  dittay  can  never  be  sostained 
against  the  pannel  as  author  and  deviaer 
thereof;  which  missive  letters  are  in  the  pur- 
suer's own  hand.  Item,  the  satd  pannel  ought 
likewise  to  be  absolved  from  rtiat  part  of  th« 
said  dittay,. bearing  to  be  consulter,  adtiser, 
and  airt  and  part  of  the  penning,  writing,  ond 
drawing  up  of  the  said  quarrelled  libel ;  be- 
cause the  said  two  acts  of  parliament,  where* 
upon  the  said  dittay  is  founded,  make  no  men- 
tion of  oon&vlten  or  advisers.  And  acts  of 
parliament,  specially  in  this  kind,  are  strictly 
to  be  take  n,  and  suti'er  no  extension  beside  Chat 
which  is  expressly  set  down  therein.  Sdly, 
^ivi^^S)  (granting)  the  said  acts  migbt  be  ex- 
tended to  consiilters  and  advf^rs,  (as  the^ 
cannot)  yet  abtoivitur  ought  likewise  to  be 
granted  from  the  alledged  consulting  and  ad- 
visinu  by  the  pannel,  and  his  being  airt  and 
part  of  the  penning,  writing,  and  drawing  up  of 
tlie  said  supplication  now  quarrelled  ;  hecanse 
the  said  pannel  being  examined  by  the  said 
committee  upon  the  said  9th  of  June  last,  and 
being  then  interrogat  who  was  author  and 
penner  of  the  said  libel,  not  only  has  deponed, 
ut  tupra,  that  it  was  the  said  Mr.  William  Haig, 
who  gave  the  said  libel  to  him,  and  v  ho  (as  he 
thought)  was  the  author  thereof:  but  being 
thereafter  interrogat  upon  another  interrogator 
the  same  day,  if  the  said  Mr.  William  had  any 
command  to  draw  up  the  said  quarrelled  m^ 
plication  or  libel,  or  if  the  pannel  or  any  of  his 
kno^vledgp,  was  at  the  forming  thereof,  the 
pannel  has  also  deponed  upon  his  said  great 
oath  to  the  said  interrogators,  that  the  said 
Mr.  William  Haig  had  no  warrant  from  him, 
nor  knew  he  of  any  warrant  given  to  the  said 
Mr.  William,  or  that  any  was  prt* sent  at  the 
fonning  thereof.  Which  cleaily  evinces  and 
manifests  that  the  pannel  was  neither  author, 
deviser,  consul«er,  adviser,  nor  airt  and  part  of 
the  penning  and  writing  of  the  said  hbel ; 
seeing  the  said  pannel  being  brougfit  before 
the  said  committee,  and  urged  by  tliem  to  giv« 
his  oath  upon  the  said  points,  he  hns  given  the 
same,  he  has  deponed,  ut  wpra^  denying  all 
the  said  several  points.  After  the  eiring  of 
the  which  oath  of  verity,  and  sub^ribine  the 
same,  as  the  same  produced  by  my  Lord  Ad- 
vocat bears,  no  dittay  or  pontiit,  crmrinal  or 
cii'il,  can  now  or  hereafter  be  sustained  against 
the  pannel  upon  these  points,  whereupon  aU 
ready  he  has  given  his  said  oath ;  because  no 
Other  manner  of  probation  can  be  received 
against  him,  to  prove  contrair  to  his  said  oath, 
giv^  before  the  said  committee  in  manner 
aforesaid.  And  where  it  is  libelled  in  the  said 
dittay,  and  qualifications  thereof,  that  the 
panael  is  author^  coosolteo  adviser^  airt  an4 
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part  of  the  |>enniDg  tud  writing,  «t  the  least 
goUty  of  the  heiuifigy  concealing,  &c.  not  re- 
▼ealinc,  not  apprehending,  &c.  in  so  for  as  the 
pannelkneNv  uf  tlie  penning  thereof  b^  the  said 
Mr.  Wm.  Haig,  advised  and  gave  Ins  opioioo 
ancnt  the  making  of  the  said  libel,  and  in  token 
thereof  interlined  it  in  divers  parts  with  his  own 
band,  Sic, 

It  is  alledged,  That  the  pannel  ought  to  be 
timpUdier  absolved  from  the  said  qualification 
libelled  in  these  words,  in  so  far  as  tlie  pannel 
knew  of  the  penning  of  it,  advised  and  gave  his 
opiuiba  anent  the  making  of  the  same ;  because 
tnat  is  likewise  directly  eontrair  to  the  pennel's 
deposition  foresaid,  proceeding  upon  the  said 
inierrog^r,  moved  by  the  said  committee 
wherewith  he  was  interrogat,  if  Mr.  William 
Haig  had  any  warrant  or  command  from  him  to 
draw  up  the  said  libel,  and  if  the  pannel,  or 
any  of  bis  knowledge,  was  at  the  forming 
diereof.  Whereunto  the  pannel  has  made 
answer,  and  upon  his  said  great  oath  deponed, 
That  Mr.  W.  Haig  had  no  warrant  from  him, 
nor  knew  he  of  any  given  to  him,  or  that  any 
was  present  at*the  forming  thereof.  And  so 
the  pannel  by  his  deposition,  upon  his  said 
oath,  having  deponed,  that  Mr.  Wm.  Haig 
bad  no  warrant  from  him,  nor  knew  he  of  any 
warrant  given  to  him,  or  that  any  was  present 
at  the  forming  thereof;  the  said  criminal  pur- 
suit can  never  be  sustained  to  infer  thereby 
that*  the  pannel  is  author,  conSulter,  deviser, 
adviser,  airt  and  part  of  the  penning,  writing 
and  drawing  up;  because  that  is  altogether 
denied  by  the  said  pannel,  as  his  said  depo- 
sition clearly  bears.  And  being  denied  upon 
his  great  oath,  as  said  is,  thHt  part  cannot  be 
sustained  upon  the  said  qualification  and  infer- 
ence libelled  ;  it  being  impossible,  per  return 
natvramf  that  the  said  dittay  in  these  points 
can  any  way  be  proven  by  any  other  probation 
whatsoever,  after  giving  his  said  oath. 

Court  adjourned  till  to-morrow  the  10th 
instant. 

Intrant,  the  said  10th  day. 

The  pannel  and  procurators  (as  before)  conv- 
peared  the  s&id  day. 

Quarto,  It  was  alledged  \\j  Mr.  Roger  Mowat 
for  the  Pannel,  As  for  his  fourth  principal 
Defence  against  that  part  of  tlie  Dittay,  bear- 
ing, that  the  pannel  knew  of  the  said  alledged 
infamous  libel,  advised  and  gave  his  opinion  to 
the  making  of  the  same,  and  in  token  thereof 
interlined  apart  thereof  in  divers  part4  with 
his  own  hand,  as  may  be  seen  by  ocular  in- 
apection,  and  as  his  Confession  in  the  depo- 
sition bears ;  that  ahtolvUur  should  he  granted 
from  that  part,  bearing  that  the  pannel  knew 
of  the  penning  thereof,  because  tliat  is  directly 
oontraur  to  the  panners  deposition,  before  re- 
peated, which  does  contain  an  express  denial 
of  his  knowledge  of.  the  f>nnin<;  of  the  said 
libel,  or  that  any  was  present  at  the  formiiti; 
thereof.  And  to  that  part  of  the  qualification 
libelled,  bearing,  that  in  token  that  the  pannel 
knew  of  the  penning  thereof  he  interlined  a 
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part  with  bit  own  hand  ;  it  is  alledged,  nuU9 
modo  reUvat^  unless  it  had  been  relevautly 
libelled  in  thediiCay,^  that  the  pannel  interlined 
the  said  lines  the  time  of  the  funning  of  the  said 
litiel,  or  shortly  thereaiter,  which  is  not  said  c 
for  mending  and  interlining  to  be  a  tokeu 
against  the  mender  of  interltuer  of  a  writing, 
that  he  knew  of  the  peuntui;  thereof,  and  gave 
opinion  to  the  making  of  the  ftame,  must  ne- 
cessarily be  hbelled  to  have  been  at  or  imme- 
diately after  the  writing  of  the  same.  Which 
cannot  be  urged  upon  the  pannel  in  this  parti- 
cular, because  by  his  deposition,  given  upoa 
the  16th  of  June  1634,  upon  an  iuterrogator 
wherewith  he  was  interrogat,  whether  he  had 
interlined  some  lines  in  the  said  quarrelled  sup- 
plication, which  was  eidiibiied  hy  him  before 
the  lords  of  the  committee,  and  whether  he  did 
the  same  before  he  shewed  it  to  Mr.  John 
Dunmure,  or  to  the  earl  of  Hothet,  Las  de- 
poned, that  the  said  Mr.  John  Dunmure  never 
saw  the  said  interlined  libel,  but  only  the  copy^ 
which  was  cast  in  the  fire  after  the  redelivery  . 
thereof;  and  deponed,  that  the  said  interlined 
copy  lying  then  before  the  said  lords,  and  now 
in  my  Lord  Advocat  his  pursuer's  hands,  was 
that  copy  wliich  wns  delivered  by  the.  pannel 
to  the  earl  of  Rothes,  but  was  not  interUned 
until  long  after  the  earl  of  Rothes  redelivered 
the  same ;  and  deponed,  that  never  one  saw  it 
since  the  said  interlining.  And  so  it  being  that 
copy  which  should  have  been  presented  to  his 
majesty,  and  which  was  offeaed  to  be  pre- 
sented, it  is  not  likely  nur  probable,  and  with 
reason  cannot  be  affirmed  to  have  been  inter- 
lined before  the  time  of  the  said  offer  of  pre- 
senting. And  so  the  said  interlined  libel 
cannot  be  counted  a  token  (as  the  dittay  bears) 
of  the  pannel's  knowledge  of  the  penning  of  t^e 
said  libel,  and  of  his  advising  and  giving  his 
opinion  to  the  making  thereof.  Ukeas,  in  rei 
vtritate^  the  said  interlining  was  after  the  said 
Mr.  John  Dunmure  was  first  questioned  ia 
March  last,  by  tlie  .space  of  nine  months,  or 
thereby,  after  that  the  said  supplication  was 
offered  to  have  been  pre&ented  to  his  majesty. 
And  so  a  private  interlining  of  the  said  copy 
by  the  pannel,  by  adding  or  mending  some  few 
words,  which  neither  in  matter  nor  form  can 
be  quarrelled,  being  so  long  after  the  intended 
offer  thereof  made  to  his  highness,  cannot  be  a 
token  against  the  pannel,  as  is  libelled,  to 
make  him  to  have  been  upon  the  knowledge  of 
the  penning,  and  to  have  given  his  advice  and. 
opinion  to  tlie  mnking  thereof;  Hoc  altento^ 
That  the  said  interlined  copy  was  never  seen 
by  any,  hut  hy  himself,  after  the  said  interlin- 
ing, which  simply  he  produced  tlie  same  to  the 
9aid  committee,  which  in  law  he  could  iiever 
have  been  coinpf  lied  to  do,  if  he  had  expected 
that  any  such  advantage  had  been  taken  there- 
upon to  his  h'eai  y  prejudice.  For  the  pannel 
did  never  tear  nor  suspect  that  the  said,  rom- 
mittee  would  have  desirecl  or  induced  him  to 
have  exhibit  and  produced^  before  them  a 
paper,  the  production  whereof  miebt  have  im- 
ported no  less  to  him  than  thaprobatiao  of  ,tha' 
2  T 
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alledgod  crune,  coiniiiit(«d  in  the  dittay,  to 

make  him   thereby  guilty  and  ■  puuiftltabie  by 

<|eath.     And  it  is  nottour  that  the  pannei  did, 

an  the  eaids  lords  desire,  produce  the  same  to 

them,  upon  their  proiniiie  th^t  it  should  not 

easnare  the  f)aiine],  seeing  in  law  lie  was  nei-  <  Dittay,  bearing  the  pannei  to  be  author*  ad- 

ther  obh^d  to  produce  apy  writing,  nor  to  de-  |  viser,  consuUer,  deviser>  and  airt  aad  part  of 


'  tcntio^o ;  et  coufitentem  non  affidt : 
Quasstione^  num.  43.  Hiplittis  in  §  poatqiuus 
num.  15. 

It  is  answered  by  my  Lord  Advocmt,  That  thm 
exceptions  proponed  against  t|uit  part  of  ifatf 


dare,  nor  to  give  his  oath  upon  any  imerroga* 
tors  demanded  of  bim ;  neither  would  he  have 
doi^e  it,  if  he  had  known  (as  now  in  experience 
he  finds)  that  it  miglit  and  would  have  brought 
upon  him  the  said  aUedgcd  crime  and  punifch- 
luent  of  death. 

ft  is  added  by  Mr.  Alexander  Pearson  for  the 
pannei,  in  fortification  ot  the  said  fourth  eicep- 
lion  propounded  for  the  Pannei :  Mrst,  for  that 
part  thereof,  bearin;'.  That  the  pannei  the  9ih 
of  June  last  deponed,  upcn  his  great  oath,  that 
Mr.  William  Haig  liad  no  warrant  of  him  for 
drawing  up  of  the  said  supplication,  and  that  he 
knew  nothing  of  the  forming  thereof;  that  tlie 
pursuer  cannot  be  heai*d  now  upon  that  part  of 
the  Ditiay,  to  pursue  the  pannei,  because  of  the 
pannel's  oath  and  declaration  foresaid,  which 
cannot  in  law  and  reason  be  cnlled  again  in 
question;  '  Propteriurisjurandireligionem,quod 
*specieui   transnctionis  continet   majoremque 

*  habet  authoriiaiem  quam  res  judicata,  et  dato 
'  jiirejurando,  non  aliud  qucriturquamjuratum 

*  sit.'  Leg.  1,  2,  et  5.  §  ^.  F.  de  Jorejurando. 
Where  it  is  alledge<l  hy  the  Dittay,  That  by  the 
letters  sent  by  ]\ii-.  Iluig  to  the  pannei,  it  is  af- 
firmed by  Mr.  Haig  that  he  had  the  allowance 
of  the  pannei  to  the  makint^nnd  penning  there- 
of, von  reievatf  because  Mr.  Haig  being  author 
and  penner  of  the  alledt!ed  infamous  libel,  by 
bis  own  grant' in  his  missive  letter,  dnted  27 
June,  and  also  acknowledged  so  by  the  Dittay, 
Mr.  William  Ilalg^s  declaration  ibresaid  (no 
ways  granting  the  same),  can  no  ways  be  re- 
spected, or  have  force  against  the  pannei,  *  Quia 

*  de  jure  s'ocius  aut  part iceps  criminis  ndversus 

*  socuim  fidem  non  I'acit,'  leg.  Quoniam,  Cod. 
de  leslibus.  Leg.  Si  Filium,  Cod.  de liberati 
Causa. 

It  is  alledged  by  Mr.  John  NUbet,  that  the 
Dittay  is  not  relevant,  in  so  far  as  it  quahfies  the 
pannei  to  be  author  of  the  piece  challenged  by 
the  interlining  thereof;  because  the  interlining 
in  one  point  only, -cunvinceth  that  he  hath  not 
been  autiior  of  thu  rest.  SecAindo,  The  inter- 
lining has  no  contingency  with  the  point  chal- 
Icngi^,  but  is  a  smoothuig  of  some  apparent 
ihrewdness  in  conception.  And  in  a  word,  the 
I)ittay  is  no  ivays  relevant  in  so  fur  as  it  quali- 
fies any  accesbiou  by  the  pannel's  dcp^sitioos; 
beciujse  it  is  aiBnned  by  the  pannei,  that  he  was 
induced  to  depone,  upon  assurance  tliat  be 
should  jnot  be.  ensnared.  And  of  the  law,  *  Con- 
*<  fessio  emanata  sub  spe  impunicatis  no  A  impor- 

*  tat  condemnationem ;'  Clams,  §  Hnnl.  Quaest. 
StS.  luiui,  8.  et  9.    *  Ubi  atfert  opinionem  Imo- 

*  Im' id  assereotis  esse  squiorem  ;'  Pharm. 
QusM.  81.  num.  380.  *  Confessio  emanata  sub 

*  promissionc  impunitatis  non  suificit  ad  con- 
*id<mn>adiim|  utu  in  foro  oousci£Bti«  nee  cujh 


the  penning,  writing,  and  drawing  up  of  the  in- 
famous hbd,  ouobt  to  be  repelM  in  tb«.lM»il 
members  tliereof. 

And  Hist,  where  it  is  alledged,  that  my  k»rd 
is  not  author,  because  that  he  has  deponed  that 
Ilaig  is  author,  apd  H|ug  by  bis  letter  has  grant* 
cd  himself  to  be  author ;  beeanse  that  is  adt  a 
defence,  but  a  denial :  for  both  Uaigaad  the 
pannei  might  be  authors  and  coDtrivert  of  ao 
infamous  libel.  And  therelbra.  the  Dittay  ia 
tliis  point  is  relevant,  and  conscqueoUy  must 
be  put  to  the  knowledge  of  ane  assise,  (jory) 
before  whom  the  probation  and  verification  of 
the  Dittay  is  to  be  Used;  and  before  whom  it  ia 
easy  to  sliew  and  clear,  that  aeitber  the  pan- 
nel's depobitian  can  liherat  bim,  nor  yet  Uaig's 
letter,  who  in  the  defeooe  is  eranted  by  the  pro- 
curators  to  be  sociut  crtminn.  And  g;iviDg 
(granting)  the  justice  would  take  the  dispute  of 
this  to  himself,  which  is  proper  to  the  assize ; 
yet  if  any  laoment  stood  in  Uaig's  letter,  it  must 
be  tak^  complex  ;  for  by  the  same  letter  be 
affirms,  that  the  pannei  was  adviser  of  the  said 
seditious  libel. 

And  where  it  is  alledged,  that  Deviser,  Con- 
suiter,  and  Adviser,  are  not  contained  in  the 
acts  of  parhameat  whereupon  the  Dittay  is 
founded,  ought  to  be  repelled  in  respect  of  tha 
act  of  parliament  of  king  James  6,  his  maj^ty*s 
gracious  father  of  eternal  memory,  pari.  IS.  c. 
151.  «i herein 'it  is  declared,  That  all  crimioal 
libels  shall  contain  the  parties  complained  upon 
to  be  airt  and  part  of  the  crimes  libelled :  which 
is  in  this  case  per  exprexsum  libelled ;  mid  the 
words  of  adviser,  cousulter,  deviser,  sunt  «y*«- 
nima  et  ifUKty*. 

And  where  it  is  alledged,  that  the  pannei  in 
his  deposition  has  denied  that  lie  was  either  au- 
thor or  adviser,  that  is  a  denial  ut  tupra^  and 
not  a  defence  against  the  relevancy.  And  where 
it  is  alledged,  that  the  pannei  having  deponed 
by  oath,  tliat  no  other  probation  can  be  u«ed 
contra  jusjurandum  ;  it  is  answered.  That  it  is 
against  all  law,  reason,  and  custom,  to  op- 
pone  jusjura/fdum  in  criminalibus.  For  then 
after  exam^ination  by  the  judge,  which  is  ever 
taken  upon  oath,  no  crimnial  should  pass  tba 
knowledge  of  ane  assize;  and  it  were  a  procla- 
mation of  universal  impimity,  if  oath  should  de- 
termine the  trial. 

But  that  which  is  alledged  by  the  panael  and 
his  procurators  super  junjuraMdo^  has  only 
place  *  in  civilibns  et  in  jurejurando  delate  per 
'  actorem,'  which  cannot  have  any  respect  ia 
this  case.  And  it  is  nottoorly  known,  tliat  An- 
chindrine  and  Garrarie  not  only  deny'd  upon 
oath,  but  abode  by  the  denial  in  the  torture  and 
question ;  and  yet  notwithsttmding  their  oath, 
and  denial  by  oaih,  were  put  to  the  knowledge 
of  au«  assise,  and  c<»o victim    And  wber^  it  i# 
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allcdgcA,  Agftiiiflt  th«  specifictttion  in  the  libel  of 
tliis  Aat  pnipt  of  author,  that  knowledge,  ad^ 
vising,  and  interlining,  are  not  relevant ;  I  de^ 
clare  that  I  adhere  in  the  first  place  to  the  ge- 
neral subsomption  of  the  Dittaj  upon  the  act 
of  parliament,  whereby  it  is  subsumed  thiit  the 
pannel  is  author,  adviser,  constiher,  deviser^  and 
airt  and  part  of  the  seditious  libel :  and  protest, 
that  notwithstanding  of  whatsoever  defence  is 
•r  shall  be  propounded  against  the  Qualifica- 
tions, (albeit  the  same  might  be/ound  releviint, 
which  cannot  be  in  reason  and  justice)  That  the 
•aid  general  shall  pass  to  the  knowledge  of  ane 
ftsske,  as  relevant  per  u.  Under  which  pro- 
testation, I  proceed  to  make  answer  to  the  de- 
fences apinstthe  qualifications. 

And  first,  where  it  is  alledged  that  this  clav- 
•a1^,  bearing  the  pannel  knew  of  the  penning 
of  the  said  scandalous  libel  bjr  Haig,  and  ad- 
vised and  ga%'e  his  opinion  anent  the  making 
thereof;  that  the  samen  is  contrair  to  the  pan- 
iid*s  depositions,  given  by  him.  upon  oath,  (as 
said  is;)  I  answer,  1  hat  this  impugns  not  the 
rblevanoy  of  the  Dittay  concerning  the  quaiifi- 
eation^  and  therefore  must  pase  to  the  know- 
lodge  of  dn  assize.  And  as  to  the  pannel's  de- 
|>06itions,  whether  they  be  confi)nn  or  discou- 
ferrn  to  the  libel,  non  tni  hujut  loci ;  because 
neitiier  is  the  Dittay  founded  upon  them,  nor 
arc  they  n*ed  by  me  as  pnrsuer,  neither  as  a 
fart  of  the  libel  or  proof  of  the  libel. 

And  where  it  is  alledged,  that  that  part  of 
the  qualification  anent  thepannel's  interlining  is 
not  relevant,  except  it  be  condescended  quo 
^ciR^cwe  imcrlined,  if*  in  ipso  nctu  vel  statin! 
♦post  actum ;|  it  is  answered,  That  this  part  of 
ibe  qualification  is  used  jointly  with  the  rebt. 
And  there  is  no  necessity  of  condescending,  be- 
cmise  fwcnnque  tempore  interlined,  it  is  a  sof- 
ficieat  evidence  of  the  concourse,  consent,  antf 
•dfising  to  Haig,  maker  thereof;  especially  in 
respect  it  was  drawn  up  by  him,  viz.  Haig,  in 
name  of  the  pannel,  and  others  Imving  interest 
in  tliat  writing,  which  is  truly  an  infamous  libel, 
and  termed  in  a  sinistrous  notion  by  name  of  a 
Mpplication :  Likeas  the  pannel  his  procurators 
has  in  their  second  defence  maintained  this  nc- 
tiaft  of  law,  That  •  principium  et  finis  tnnquam 
♦  duo  eitrema  includnnt  medium.'  And  there- 
Ibro  the  pannePs  knowledge,  as  the  first  imita- 
liott  of  that  infamous  libel,  and  his  receiving  the 
same  from  Haig  immediately  after  the  penning 
thereof,  and  receiving  to  be  presented  to  be  his 
majtfty  to  their  use  who  were  alledged  snppU- 
canA,  and  the  interiihtng  thereof  et  post  factOy 
(albeit  not  interlined  before  the  delivery  there- 
of fia  the  paunel)is  relevant  in  law  with  the  rest 
of  the  members  of  the  qualification  per  $e,  by 
md  attuttr  (over  and  abore)  the  genernl,  to  sus- 
tain this  Dittsiy,  to  make  the  pnn>>el  author,  ad- 
vi9«s  deviser,  consult er,  and  airt  and  part  of  the 
penning  and  drawing  lip  of  the  said  infamous 
lihH  :  specially  seeitii;  it  will  be  constant  (i:  e. 
•vident)by  thedepositi'tny,  when  t!»e  same  shall 
he  used  ba^rethe  assize,  that  the  snme  was  not 
interlined  loHgo-iniervailo  n^r  delivery  thereof 
^ilaig  to  the  paonei,  but  vciy  shortly  oi'ter  in 


tempore  quati  roniimto.  And  where  it  is  al« 
ledged*,  That  this  interlining  was  not  till  after 
nine  months  after  the  receipt  thereof  from  Haij?, 
that 49  not,  or  cannot  be  Verified,  uor  has  no 
warraut  in  the  depusitions.  And  inhere  it  i« 
aliedi^ed,  That  this  interlined  libel  cannot,  bo 
used  against  the  pannel,  because  it  was  never 
delivered  to  Dunmure,  nor  never  shewn  to  any, 
till  the  pa.mel  produced  it  befiire  the  commit- 
tee, and  it  w.is  produced  under  promises  tha8 
it  should  not  be  u&cd  to  the  pannel's  prejudice  ; 
and  that  the  pannel  was  not  obliged  to  answer, 
neither  to  have  produced  the  same  before  th€ 
committee:  it  is  certain  tlie  committee  urged 
nothing  from  the  pannel  but  by  good  warraiN 
and  to  which  the  pannel  waa  obliged  to  anbw^er 
upon  his  allegiance ;  and  the  denial  to  give  ano 
answer  to  his  mnje&ty's  commissioners,  who  ha<l 
warrant  under  his  sacred  hand  and  seal,  which 
was  exhibited  to  the  pannel,  would  have  infeiw 
red  against  the  pannel  a  more  dangeroua  crim^ 
than  that  he  is  now  accused  uuon,  by  declinin|; 
of  bis  majrsty's  judgment,  and  of  his  maj^ty'rf 
commis!>it>ners.  And  for  the  committee,  they, 
un;cd  nothing  from  the  paanel  but  a  plain,  trueg 
sincere,  and  speedy  declaration  of  his  know- 
ledge of  the  author  and  contriver  of  the  said 
scandalous  libel,  which,  as  it  was  tncurabentf 
£br  the  committee  in  obedience  to  his  majesty** 
warrant  to  them,  so  it  could  breed  no  snare  nof 
prejudice  farder,  nor  he  did  burden  himself  by 
nis  own  confession  ;  in  respect  whereof,  the  ex« 
ceptions  ought  to  be  repelled. 

It  is  dupiyed  by  Wr.  R(tger  Mowat  to  mf 
Lord  Advoqnt  his  Keply,  mwle  to  the  defencet 
proponed  acainst  that  part  of  the  dittay  where- 
by it  is  alliidged.  That  the  pannel  cannot  bo 
convened  as  author,  consnlter,  adviser,  &c.  bub 
that  the  f  aid  Defence  ought  to  be  repelled,  and 
the  hail  members  thereof.  And  first,  'I  hat  tho' 
said  first  part  of  the  defence  is  not  a  defence, 
but  a  denial  of  that  part  of  the  dittay ;  and  that 
the  denial  must  be  referred  to  an  assize,  and 
disputed  there,  and  not  here ;  and  that  the 
same  is  not  relevant,  because  albeit  the  pannel- 
has  alledged  another  author,  yet  they  'might  bo 
both  authors  of  the  said  lihel.  It  is  answered. 
That  the  said  alleadgance  stands  relevant,  not- 
withstandin**  the  reply,  hecnw^e  the  said  de- 
fence in  thnt  part  is  not  simply  a  denial,  but  19 
a  denial  \*efy  pregnant,  instanily  verifying  that* 
the  pannel  cannot  be  said  to  be  the  author,  and 
so  criininaHy  to  be  pursued;  because  by  hia 
deposition  before  the  said  committee,  he  has 
not  only  denied  upon  oath  thnt  he  is  the  said 
author,  but  has  likewise  inbMntly  verified  tho 
same,  condescended  upo»i  the  true  author;  and* 
not  only  has  simply  t-ondescended  upon  the  said 
author,  but  has  liVcwiie  instantly  veriHed  the 
same :  which  ^'erificatiim  being  proponed  with' 
the  said  defence,  is  both  relevant  and  rom- 
pcient'now  only  to  be  decided  before  my  Lorcf 
Justice,  and  not  before  the  Assize,  seeing  it  i« 
apereruptor  excepti«>*i  instantly  verifird.  And- 
whereas  ll»e  said  Reply  bear?,  Thar  the  sstiitf 
Author  Mr.  William  Hiua's  letter,  bearing  iKat 
the  pannel  \ya»  adviser,  is  to  be  taken  compl«K> 
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there  is  no  »ucli  speeches  nor  words  mentioned 
(Hr  contained  in  the  said  lettt- r,  which  must  ii«)w 
be  produced,  because  it  has  been  &eeD  by  tbe 
pant  Del,  that  it  mnj  sny  for  itself.  And  w  borens 
my  Lord  Advocat  alledges,  I'hat  the  assize  is 
onl^  judg^  to  tbe  probation,  and  that  he  prove 
before  them  that  the  pannel  was  author,  ad- 
riser,  &c..  of  the  said  aliedged  infamous  libel ; 
that  ought  to  be  repelled  in  respect  of  the  al- 
kadgance  propounded  for  (he  pannel,  founded 
upon  his  depositions  and  Uai-:*s  letter :  which 
depositions  and  letter  being  already  produced, 
and  delivered  to  the  pannel,  and  used,  and  ti> 
berty  granted  to  propound  his  defences  there- 
upon,  the  defence  is  so  proponed,  that  it  may 
be-  either  found  relevant  or  repelled.  And  it 
cannot  bm  be  found  relevant,  because  a  pannel 
being  pursued  for  a  crime,  as  author  thereof, 
this  is  a  most  usfial  and  relevant  defence,  that 
he  cannot  be  convened  as  author.  But  he 
must  be  absolved  from  that  point,  because  he 
offers  him  instantly  to  prove  ane  other  author : 
Vpon  whom  he  likewise  instantly  condescends ; 
»ud  not  only  condescends,  but  instantly  verifies 
and  proves.  And  so  tbe  exception  being  re- 
levantly propounded,  and  instantly  verified,,  as 
•aid  is,  il^  must  be  here  found  relevant,  und 
likewise  proven,  and  cannot  be  referred  to  the 
inquest.  And  where  it  is  replied  by  my  Lord 
Advocat,  That  that  pat  t  of  the  defence  founded 
upon  tbe  pannel's  depositions,  bearing  that  he 
has  confessed  ane  other  author,  and  {civing  his 
oath  thereupon  cannot  be  respected,  being  but 
bis  own  depositions  and  declarations,  and  can- 
not work  in  his  own  favours ;  it  is  duplyed, 
Th:it  that  part  of  the  said  Answer  and  Reply 
ought  to  be  repelled,  in  respect  of  the  said  de- 
fence founded  thereupon;  especially  seeing  the 
said  depositions  were  given  before  (he  said 
coimnittee,  who  were  appointed  by  his  majesty 
fur  trial  of  the  said  author.  And  ihe  said  de- 
positions being  a  part  of  the  said  ^rial,  the  pur- 
suer cannot  be  beard  to  quarrel  them,  espe- 
cially seeing  they  are  used  by  the  pursuer 
against  the  pannel,  and  are  now  as  his  evidence. 
And  if  the  pursuer  use  them  against  the  pannel, 
it  is  lawful  for  the  pannel  to  make  his  use 
thereof,  so  far  as  makes  for  him,  in  respect 
whereof  the  alleadgance  stnnds  relevant  in  that 
part  founded  upon  the  said  depositions.  Which, 
together  with  the  said  missive  tetter  written  by 
Mr.  Haig,  and  whicli  the  pannel  propouncb 
conjunctim,  to  prove  his  alleadgance,  verifies 
dearly  that  part  thereof:  and  so  being  both  re- 
levant and  proven,  is  sufficient  to  elide  (quash) 
that  part  of  the  dittay,  That  the  pannel  should 
■ot  be  found  convenable  as  author.  And 
whereas  my  Lord  Advocat  in  his  reply  answers, 
That  the  said  first  defence,  or  first  part  tliere- 
of,  is  not  relevant,  bearing  that  it  is  alledged 
for  tbe  pannel.  That  be  cannot  be  convened  as 
author,  seeing  there  is  another  aathor  conde- 
scended upon,  and  proven ;  because  it  is  re- 
plied that  they  might  both  be  authors  of  the 
•aid  alledged  libel :  it  is  duplyed,  That  that 
part  of  the  said  Repl^  oui>ht  to  be  repelled,  in 
•espea  of  the  dittay  uself,  whereto  it  is  ooC  li- 


belled that  I  hey  are  both  authon,  but  only  that 
the  paiiuei  is  author ;  and  when  it  shall  be  so 
libelled,  it  shidl  have  an  answer.  And  where 
it  is  replied  by  ray  Lord  Advocat,  That  tbatpart 
of  the  defence,  1>ea ring  that  consulters  and  acl* 
visers  are  not  contained  in  tbe  acts  of  parlia- 
ment, upon  which  the  dittay  is  founded,  ought 
to  be  repelled  in  respect  of  tbe  151st  act  of  thm 
12tfa  part,  of  king  James  1.  of  happy  memory, 
wherein  it  is  declared,  that  all  criminal  libela 
contains  airt  and  part.  To  that  it  is  duplyedy 
That  rhe  defence  stands  relevant  uotwithstaud* 
ing  of  the  said  answer ;  and  that  the  pannel 
can  no  ways  be  drawn  within  the  compass  of 
the  said  two  acts,  eicept  upoo  that  which  is 
especially  contained  therein;  and  consulters 
and  advisers  are  not  contained  therein.  And 
as  to  that  contained  in  the  other  act  of  parltjl* 
ment,  cited  anent  airt  and  part,  it  is  answered. 
That  they  are  different :  and  if  they  be  alike, 
airt  and  part  should  only  be  mentioned  in  the 
dittay,  and  not  in  the  other  with  consulting  and 
advismg,  which  are  clearly  several  points,  and 
must  be  severally  elided  ;  in  respect  whereof, 
that  part  of  the  said  alleadgance  .stands  rele- 
vant. And  where  it  is  replied,  That  the  pan- 
nel's  depositions,  alledged  in  the  exce^ition,  to 
verify  inat  he  was  not  consulter,  adviser,  &c. 
because  that  the  said  depositions  bears  that  he 
knew  nut  of  the  penning,  and  gave  no  advice 
thereto,  that  that  part  of  the  said  alleadgance  it 
likewise  denied  ut  tupra^  and  not  a  defence. 
It  is  replied.  That  as  my  Lord  Advocat  repeats 
his  reply  against  the  denial,  so  for  the  pannel 
the  said  defence  and  duply,  made  in  fortifica- 
tion thereof,  are  here  repeated ;  especially  that 
part  of  the  duply  founded  upon  the  said  de« 
positions,  bearing  that  the  said  depositions 
are  used  bv  my  Lord  Advocat  a^nst  the 
pannel,  and  therefore  roust  work  in  his  fa- 
vour, also.  Where  it  is  replied  to  that  part  of 
the  alleadgance,  bearing  that  the  pannel  can- 
not be  convened  as  author  and  deviser,  because 
he  has  given  advice,  and  in  token  thereof  baa 
mended  and  reformed  a  part  of  tbe  said  lib^l ; 
tliat  that  cannot  be  respected,  because  of  tlie 
reason  contained  in  the  said  exception,  bearing 
that  it  is  contrary  to  tbe  depositions,  and  tliat 
it  impugns  not  tlie  relevancy.  It  is  answered 
and  duplyed  to  the  said  Iteply,  That  the  same 
ought  to  be  repelled,  in  respect  of  that  pari  of 
the  alleadgance  which  is  /ounded  upon  the 
paonel's  deposition,  and  needs  not  impugn  the 
relevancy,  because  it  is  pereroptor  for  Xhat 
part ,  and  as  it  is  relevant,  so  it  is  instantly 
proven  by  the  said  depositions,  and  elidte  that 
member  of  the  Dittay,  being  peremptorily  pro* 
poned,  and  instantly  verified  and  proven  by  tha 
said  depositions.  And  albeit  i.t  be  replied  by 
my  Lord  Advocat,  That  the  said  depositions  are 
not  used  by  him  neither  as  part  nor  proof  of  the 
libel,  vet  it  is  oontrsir,  beqiuse  they  are  men- 
tioned in  some  part  of  tbe  jibel,  and  so  used. 
And  as  for  prool^,  they  cannot  be  yet  used  as 
such,  till  the  relevancy  be  discussed.  But  al- 
beit my  Lord  Advocat  shonld  not  u^  them,  ye( 
the  panq«l  uses  tbe  •axae;  and  the  said  depoi» 
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•hioii9  may  be  found  a  lawful  probation  to  him 
of  any  thing  that  he  shall  found  thereupon. 

And  fi^here  it  \%  alledged  by  my  Lord  Advo- 
cat  in  his  reply,  That  that  part  of  the  Defence 
need  by  the  Pannel  a^ainsit  the  interlining  li- 
bdledy  tliat  the  same  is  not  relevant,  because 
not  libelled  when  interlined,  as  that  part  of  the 
•aid  alleadgaace  bears  ;  and  it  is  answered  by, 
my  Lord  Adrocat,  That  that  part  of  his  lord- 
•hip's  qualification  is  used  jointly  with  tiie  rest ; 
and  that  quocunque  tempore  interlined  is  an  evi- 
dence of  the  Pannel's  concone  with  Haig,  in 
respect  it  was  done  by  Haig  in  name  of  the 
P«nnrl  and  the  rest  of  the  supplicants ;  To  that 
it  is  duplyed,  That  that  part  of  the  alleadgance 
pn^poned  for  the  Pannel  stands  relevant,  not^ 
withstanding  of  that  part  of  the  reply  made 
thereto ;  and  that  it  is  yet  contended  for  the 
Pannel,  that  it  is  no  ways  relevant  lo  alledge 
fuocuttfue  tempore  intcrlmed  thereupon,  to  in- 
ter against  the  Pannel  that  he  was  author,  de-' 
viser,  and  airt  and  part  of  the  penning :  for 
common  senfc^  evinces,  that  to  be  airt  and 
part  of  the-peoning  or  devisine  of  a  writing, 
must  be  done  either  the  time  of  tlie  forming  of 
the  said  writ,  or  very  shortly  after,  otherwise 
interlining  can  never  infer  author,  deviser,  or 
airt  and  part  of  the  penning.  And  it  is 
clearly  set  down  in  the  said  alleadgance,  that 
great  time  intervened  betwixt  the  author's  pen- 
ning and  devising  of  the  said  libel,  and  the 
Paanel's  interlining  of  it;  for  it  is  clear  and 
nottoor  to  my  Lord  Advocat  and  the  lords  of 
the  Committee,  by  clear  depositions  before 
them,  that  the  said  interlined  libel  was  that 
same  which  was  intended  to  have  been  pre- 
•cDted  to  his  majesty  by  the  earl  of  Rothes,  and 
that  it  was  not  interlined  during  the  hail  time 
the  said  earl  had  the  same,  and  for  a  long  time 
after.  And  so  that  part  of  the  said  Dittay  is 
no  ways  relevant  to  infer  the  said  Pannel  to'  be 
author  for  ihe  said  interlining,  because  the  time 
o(  the  said  interlining  is  not  libelled  quandoy 
and  that  it  was  at  the  time  of  the  penning,  or 
immediately  after. 

And  wliere  it  is  answered,  That  the  said  libel 
was  doqe  by  Haig  in  name  of  the  Pannel  and 
the  rest,  th^t  nart  of  the  answer  ought  to  be 
repelled,  as  altogether  irrelevant,  not  bearing 
Uiat  it  was  done  at  their  command ;  for  to  do 
any  deed  in  name-  of  another  person,  cannot 
be  counted  that  person's  deed  in  whose  name 
it  was  done.  And  where  it  is  replied,  that  the 
general  is  relevant,  without  that  part  of  the 
i|Qalification  anent  the  interlining  after  that  the 
Pannel  received  it  from  Haig,  especially  seeing 
it  will  be  constant  by  the  depositions,  when 
they  will  be  produced  before  the  assize,  that 
there  was  no  interlining  hngo  interoatif,  but 
shortly :  To  that  it  is  duplyed.  It  ought  to 
be  repelled  In  respect  of  the  alleadgance, 
and  the  qoali6catioos  therein  contained,  bear- 
ing clear  and  undeniable  circumstances  of 
the  time  of  the  interlining;  and  likewise  in 
respectr  of  the  said  depositions,  wliereupon 
that  part  of  the  said  alleadgance  is  (luaded, 
and  which  now  the  piinuer  uses   bj  pn>- 
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pounding  his  reply  tliereupon.  And  seeing  both 
the  pursuer  and  ttie  Pannel  conde<>cends  upoa 
the  said  depositions  as  a  probatiun  of  that  part, 
that  part  of  the  Dittay  cannot  be  referred  to 
the  assize,  to  be  proven  before  them,  nnent  the 
time  of  the  said  interlining ;  but  ns  the  defence 
is  relevant,  as  it  is  proponed,  and  ought  and 
should  be  so  found,  so  the  depositions  may  be 
presently  received  as  the  probation  thereof,  be- 
mg  instantly  verified  and  proven,  as  said  is. 
And  where  it  is  answered,  That  the  nm» 
months,  contained  in  the  alleadgance,  alledged 
to  have  intervened  betwixt  the  penning  and  in- 
terlining, is  not  veriiied;  it  is  duplyed.  That, 
first,  relevancy  must  precede  probation :  Secun* 
do,  That  the  said  space  and  time  may  be  ga- 
thered out  of  the  circumstances  contained  in 
the  said  alleadgance  and  depositions:  and 
lastly.  The  Panners  own  declaration  must  he 
taken  thereupon,  seeing  the  pursuer  shews  no- 
thing in  the  contrary.  And '  this  judicatory  ad- 
mits no  dyet  to  prove  any  thing  that  is  found  re» 
levant,  which  is  not  proven  irutanter.  And 
where  it  is  alledged  against  that  part  of  the 
PanneFs  alleadgance,  bearing,  that  tlie  said 
interlined  copy  was  never  seen  before  it  wa» 
produced  before  the  Committee;  and  that  the 
Pannel  had  promise  not  to  be  snared,  and 
needed  not  to  have  produced  it,  except  he  had 
pleased ;  and  tliat  it  is  replied  by  my  Lord-Ad- 
vocat.  That  all  that  was  urged  from  the  Pannel 
by  the  Committee  was  by  good  warrant,  where- 
uuto  he  was  obliged  to  answer  upon  bis  aliegt^ 
ance ;  and  that  the  denial  to  answer  before 
them  would  have  iufenred  against  the  Pannel  a 
more  dangerous  crime,  if  be  had  refused  ;  and 
the  Committee  onfy  urged  a  true  dectaratioa 
anent  the  author :  It  is  duplyed,  That  the  Pan- 
nel is  not  to  dispute  now  anent  the  vrarrants  of* 
the  said  Committee,  and  upon  tlie  crime  that 
might  have  followed  if  he  nad  denyed  to  an- 
swer, and  whether  he  might  have  declined  them 
or  not.  But  this  he  duplies  in  fortification  of 
that  part  of  the  alleadgance,  That  albeit  he  liad 
neither  declined  the  said  Committee  (as  he  did 
not)  nor  bad  opposed  in  any  case  their  powcrt 
or  warrants ;  yet  he  might  have  lawfully  pro- 
poned before  them  this  defence,  which  to  his 
great  and  heavy  prejudice  he  did  omit.  That  of 
law  aud  reason  he  was  not  obliged,  nor  could 
nnt  been  urged  to  have  made  any  depositions,* 
nor  given  answers  to  interrogators  anent  any  de- 
mand concerning  Ute  said  libel  quarrelled ;  be- 
cause his  answers  and  depositions  might  have 
been  the  ground  of  a  criminal  pursuit  against 
him  (as  now  it  is.)  And  so  with  reason  he 
might  have  been  silent,  and  the  saids  lords  of 
Committee  could  have  taken  no  exception 
against  him  for  his  said  silence.  And  there- 
fore, that  part  of  the  said  Panoel's  alleadgance 
stands  relevant,  notwithstanding  of  the  answer 
bearing  that  he  could  not  have  been  coos- 
pel  led  to  have  made  any  deposition  either  upon 
nis  oath  or  declaration,  if  he  bad  remembered^ 
and  had  alledged  the  danger  that  was  to  follow 
and  ensue  thereupon.  In  respect  wliereof,  the 
said  replies,  and  every  one  of  themi  ought  to  be 
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'repelled,  in  respect  of  the  said  nlleadgances  and 
duplies  made  in  fortification  thereof. 

It  is  farder  duplyed  for  the  Pannel  by  Mr. 
Altxunder  Pearson,  Tiiat  where  it  ia  replyed 
by  ray  lord  Advocat  to  that  part  of  the. hist 
defence,  beating  that  Mr.  Wiliiain  Hai^,  the 
author  and  penner  uf  the  alledged  libel,  by  his 
•wn  graut  in  his  missive  letter,  and  also  ac- 
knowledged by  the  Dittay,  that  his  declara- 
tion that  the  pannrl  gave  his  allowance  to  the 
penning  and  firming  of  the  said  alledged  libel, 
cannot  be  respected,  nor  have  any  faiiti,  *  quia 
'  particeps  criuiinis  adversus  socium,  fidem  uon 

*  tacit,'  whereupon  ray  Lord  Advocot  inters  a 
grant  against  the  pannel,  of  his  giving  allow- 
ancQ  to  Mr.  Haig  in  the  forming  of  the  alledg* 
«d  libel:  'Jo  which  it  is  answered,  That  tlie  iii- 
^Erencc  and  the  consequence  is  not  good,  and 
l)»s  no  force;  because  the  foresaid  defence 
does  no  ways  inibrce  a  grant  of  allowance  by 
the  pannel  to  the  formiui;  of  the  alledged  hbel, 
but  does  only  import  that  Mr.  William  H:ug, 
Cfae  author  and  penner  thereof,  that  Jus  dechra- 
tioa  (not  granting  any)  bearing  the-  pannel  to 
kave  pren  aUowance  to  him  in  forming  the 
alledged  libel,  cannot  be  respected,  nor  have 
any  laith  at  all  against  the  pannel,  himself 
keiag  clearly  the  author  and  penner  thereof; 

*  quia  particeps  aut  socius  criminis  adversus 

*  alium,  fidem  non  facit.' 

It  is  also  farder  duplyed  for  the  pannel  by 
Che  said  Mr.  Alexander  Pearson,  That  where 
it  ia  repiyed  by  my  Jjord  Advocat,  that  it  is 
against  law  and  reasoif  to  oppone  jusjurandum 
in  critninalilnUf  and  that  the  opposition  of  an 
«ath  givoa  has  only  place  in  civiUbut ;  it  is 
anawered,,  that  the  contrair  is  true  inlaw,  to 
wit.  That  causes  criminal  are  sometimes  even 
decided  by  oath  of  pan^  by  clear  Jaw.  First 
Le^.  95,  §  5,  F.  de  Jurgurando :  Verba  Legis, 
'"Si  quia  juraveritse  non  capuisse,  noh  debet 

*  af^uvari  hoc  jurejurandoio  aetione  fiirti,  ouia 

*  nliud  est  furtum  fecisse,  quod  vel  clam  fieri 

*  pMeal.*  £t  Leg.  6,  §  5,  F.  de  his  (|ui  notantur 
infamia :  verba  legis,   *  Sed  et  si  jurejurando 

*  delato  juraverit  quis  non  deliquisse,  iion  erit 

*  notatus;  nam  quodammodo  innocentiam  suam 

*  jurejurando  approbant,  quibus  luca  clarius 
''est.    £t  ill  causis  criininalibus  iuramentum 

*  doferri,  ergo  etiam  causis  crirainafes  per  jura- 

*  loentum  delatuni  decidi.'  And  it  is  alike, 
'  ttinun  jii!»iiirandum  a  judice  an  a  parte  dehi- 
'  turn  sit,  utrumque  enim  decisnrium  est  litis  : 
^oaprebsa  Leg.  1.  F.  de  jurejumndu:  verba, 
^ttaximiim  nemedium  expediendarum  litium  in 

*  usuoi  venil  jurisjumoui  religio,  quia  vel  ex 
'  paetione  ipsorum  liiigantium,  vel  ex  aathori- 
^-tatejttdicis  dedduntur  coatrovrrsiae :  et  ratio 


^  quia  judex  non  defert,  juramentum  nisi  in 
*  supplement um^  etu  hi  res  aiiter  probQri>non 
^  potest.'  And  therefore  tbar  part  of  the  defence 
foresaid  stands  good  and  relevant,  notwithst^iad- 
ing  of  the  reply. 

It  is  likewise  duplyed  by  Mr.  John  Nitbel 
f9t  the  Pannel;  Wheoe  itis.neply«d  by  my  Lord 
^vocaty  dbat  tlie  opponi  >g  of  the  panners  de- 
fssiiionsy  whereia  bo  diaaroiva  that  bo  is  aun- 


thor,  deviser,  consdoos  or  accessary  to  the 
framing  of  the  alledged  libel;  ia  not  a  defimce^ 
but  a  denyal ;  it  is  duplyed.  That  mndry  poinu 
of  the  ditiay  being  qualified,  by  the  pannelo 
depositi<m,  tliere  results  to  him  a  relevant  de^ 
fence  1n  law,  upon  the  indivisibility  aad  com* 
'  plox  taking  of  bis  depositions, '  quia  confessio 

*  non  potest  pro  parte  acceptari,  et  pro  parte 

*  sperni :'  Bartol.  in  Leg.  Aurelius,  §  klemquae- 
siit,  num.  3.  F.  de  Liberatione  Legata.  Pliaro^* 
Quest.  81.  num.  J 68.  et  nliis  numer.  ■  Quando 
'  est   praesomptio  quod  qualificato  confidence 

<  occiderit  ad  sui  defensioncm,  ut  parte  si  oc- 

<  cidens  sit  vir  prubusi  nullamque  occidendi  et 

*  offendendi  causam  liabebai,  et  quia  occiaiMi 
*•  erat  homo  rixosus;  talis  qualificota  confessio 
'  non  potest  dividi,  nee  pa;na  estraordinariainik- 
'  poni,  et  sic  confitens  omninoabsolvendii»est.' 

Whereas  it  is  repiyed  by  my  Lord  Advocat, 
that  the  relevancy  of  ihc  qualification,  and  dis* 
conformity  of  the  panners  depositions,  is  not 
proper  t6  be  debated  here,  hut  must  he  remitted 
to  the  assize  ;  it  is  duplyed,  That  all  dispute 
and  debate  of  law  roust  be  decided  by  the 
judge,  and  is  not  pertinent  to  be  agitated 
before  the  assize,  who  are  oflly  judges  facii  tt 
quatitoret  to  make  inquiry  into  tlie  verity  of 
the  deed. 

Whereas  it  is  repiyed  by  my  Lord  Adrocat, 
that  interlining  *  vel   in  actn   ipso,  rel  pose 

*  actum  quocunque  tempore,*  of  a  piece  drawis 
up  for  the  use  uf  the  pannel  and  others  in- 
terested,  evidences  the  pawnePs  accessary  con- 
curse  in  the  forming  and  devising  the  piece ; 
it  is  duplyed.  That  it  is  most  unreasonaUei 
because  it  should  follow,  that  interlining  of  any 
piece  or  book  should  import  concurae  in  the 
first  ffaming  of  it,  which  is  coatratr  to  reason. 

Whereas  it  is  repiyed  by  ray  Lord  Advocat, 
That  <  principium  et  finis  taitqunm  duo  extreme 

<  medium  includunt ;'  as  is>  acknowledged  hy 
us  in  the  u*^e  of  that  maxim;  and  consequently 
that  the  first  intimation  of  the  pasmel's  know- 
ledge,  and  the  immediate  receiving  of  the  piece 
challenged,  and  interlining  ex  ftost  factor  are 
relevant  to  make  the  pannel  author,  or  airt 
and  part;  it  is  duplyed,  That  that  maxim  if 
used  hy  us  in  the  interpretation  of  sundry  paa* 
sages  of  a  piece  done  unico  conUxtv^  which 
therefore  must  be  presumed  to  be  donetiae 
tfatioo  ei  mno  siflo,  by  the  analogy  of  the  tw(» 
extremes  interpreting  the  midst;  and  can  navor 
be  used  to  make  disparat  acts,  to  join  pre* 
poste.iQusly,  ro|>rove  accession  in  forming  and 
deviiing,  seeing  the  first  imitation  alledged  by* 
my  Lord  Advocat  is  of  knowledge,  which  pie- 
suppos^th  a  thing  to  he  dona. 

Wliere  it  is  replied  by  my  Lofd  Adyocar, 
that  tfaf  Libtl  pnoduced  before  the  lords  of  the 
committee  with  Uie  pannei's  depositions,  no^^ 
withs^andii.'g  promise  and  assaranca  that  the^ 
should  not  be  used,  may  be  used  by  my  Lord  * 
Advocat,  and  that  the  procedui«  of  the  lo>d$ 
of  committee  is  most  wetranta^Ie^  tftmt  the 
pannel  wao  obliged  to  answer  by  his  attoadpf- 
ance ;  it  is'dupl^,  That  the  warrantablo  pro* 
codure  of  tho  cununittoe  if- not  oonioMwt,  nop 
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eannot  be;  And  that  the  pannel,  albeit  he 
ooold  not  dediiie  his  majesty's  commissioners, 
might  ▼cry  well  in  reason  and  law  have  refused 
t6  depone  bis  own  dittay.  And  we  adhere  to 
the  former  citatians,  ar  erring  that  the  assurance 
given  by  judges  shonld  secure  paunels  against 
any  use  that  could  have  been  made  of  their 
diepositions. 

It  is  added  to  |he  duplies  by  Mr.  Robert 
MaegUly  That  where  my  Lord  Advocat  has  re- 
plied, that  the  oath  of  a  party  to  be  indicted 
may  be  ur^ed  in  criminals,  *  quod  koc  vix  sit 
'  auditum  m  jure,'  CUrus  §  ult.  Quest.  63,  et 
QusHt.  45,  num.  9.  And  if  it  hath  been  prac*- 
tised  in  some  parts,  as  likewise  in  this  country 
iir  the  Examination  of  these  who  are  to  be  in- 
dicted, '  Consuetudo  ilia  est  vetustas  erroris 
'  ^usB  non  adeo  suo  momento  vatitura,  aut  ut 
'  legem  Tincat  aut  rationem.'  A  pud  Gresori- 
uoi,  et  Codice  Justiniano,  quae  sit  lomia  Con- 
suetudo. The  reason  of  the  law  is,  that  the 
maintaining  of  our  life  is  so  natural,  that  what 
will  we  not  say  for  tlie  defence  of  it  ?  '  Et  su- 
'  pra  omnia  evitandum  est  perjorium.'  And 
the  reasons  of  the  practicians  is  nothing;,  which 
is  lest  crimes  should  be  unpunished  :  for  upon 
probation  by  writing,  witnesses  or  other  con- 
fession,  ^ua  non  est  jurata,  or  upon  presump- 
tions luce  meridiatia  elorioret,  an  nlledged  cri- 
minal may  be  put  to  the  knowledge  of  any  as- 
•yze ;  or  otherwise  the  question  may  be  used, 

*  ad  eliciemlam  veritatem.'  And  where  cele- 
rity of  punislunent  may  be  objected  rather  or  a 
man  pcijure  himself,  '  vindicia;  tarditas  sup- 
'  plicii  gravitate  rompensetur.'     But  accepting 

•  the  practique  to  be  so,  I  say,  that  *  in  confes- 

*  sione  jurata  nulb  pcen«  metu  propter  impu- 
'  nitateni  promissnm.'  The  maxim  of  the  la\r 
must  be  here  received,  quod  approbo,  non  r«- 
probo.;  especiaUy  seeiiig  the  pannel  was  so 
simple  nnd  careless  in  respect  of  hts  innocency, 
that  he  remitted  the  funning  of  his  depositions 
to  the  lards  of  cnmmittet's  themselves,  he  bc^ 
ing  then  removed  the  time  of  the  dyting  and 
writing  of  them,  and  did  subscribe  them  fide 
implicita. 

Where  it  is  replyed,  that  advising  and  dcvis- 
ing  may  be  attributed  or  qnalifi^d  hy  any  inib- 
seqiient  deed  to  the  nlledged  crime. ;  it  is  aii- 
swered  by  that  of  Sallust,  '  Et  nntcqumn  inci- 
'  pias  coosulto,*  &c.  and  so  it  is  in  mandalo. 
And  as  to  the  ratihabition,  ettfictiojnris;  and 
it  is  to  be  understood  '  in  criminibus  ntanifes^ 

*  lis,  et  non  ubi  qnsritur  de  nomine  crimi'nis  ;* 
an  in  our  case.  And  remits  to  the  distinction 
alledged  in  the  hinder  part  of  the  first  excep- 
tion. 

It  is  duplye<l  hy  Mr.  IRoger  Mowat  to  the 
two  praetiques  of  Aaohindrane  and  Carrarie 
aUed)(cd  by  my  Lord  Advocat,  That  tiiey  suit 
not  this  case,  s»ying  that  depomiions  should 
not  prove  in  favour  of  the  pannel,  because  if 
any  depositions  were  given  by  the^^o  two  per- 
•ons,  not  eranting  the  same,  th^  were  given 
nfCer  their  indictment  for  the  crimes  of  murder ; 
bat  here  the  depositions  are  given  i>ef'ore  any 
criai#  known*    Secondly,  If  any  d^aeitions 


were  given,  they  were  the  voltintary  depost« 
tions  of  the  party,  not  demanded  hy  the  judge. 
Thirdly,  it  is  not  replied,  that  these  delinquents 
proponed  any  defence  upon  their  depositions, 
and  craved  their  said  depositions  to  verify  the 
said  dispute.  Lastly,  it  was  not  there  alledged 
and  offered  to  be  proven,  That  there  was  ane 
other  author  of  the  said  murder,  which  was 
their  crime;  whereupon  if  they  bad  conde- 
scended and  offered  to  prove  the  same,  their 
depositions  would  have  been  further  respected. 
In  respect  of  which  clear  difFerenccs  of  these 
dehnquents  from  this  case,  no  respect  can  bo 
bad  to  the  practiques  alledged. 

The  Dyet  continued  till  to-morrow  the  lltlk 
instant. . 

Curia  legitime  affirmata,  the  said  11th  of  De-> 
cember,  1634.  Parties  and  Procurators  a« 
before. 

The  king's  raajesty*s  Advocat  having  beard 
the  Duplies  made  to'  his  lordship's  Reply,  de- 
clares that  he  finds  nothing  «iorthy  therein  to 
be  answered,  except  one  point  of  law  moved 
very  impertinently  anent  the  division  of  con- 
fcsbion  in  criminals,  and  another  made  in/a(t0 
anent  the  chuUenge  msde  to' the  committee  in 
an^lledged  promise  made  to  the  pannel  at  the 
time  of  his  examination.  And  fur  the  first, 
which  is  disputable  injure^  if  it  had  been  per- 
tinent to  the  purpose,  his  majesty's  Advocat 
declares  he  would  have  triplyed  thereto  in 
writing,  and  is  ready,  upon  my  Lord  Jubtice'a 
desire,  to  clear  it  to  his  lordship.  And  as  to 
the  other  part  infucto^  it  is  more  pertinent  to 
be  cleared  befu I  e  the  assyze.  And  -  therefore 
he  supersedes  his  answ  er,  excepted  he  be  c  n- 
joined  thereto  by  my  Lord  Justice  General. 

QuintOy  It  is  alledged  by  Mn  Bnger  Mowafi. 
for  tiic  pannel  against  the  second  alternative 
of  the  Dittay,  That  the  pannel  ought  to  \tt  as- 
soihed,  end  cannot  be  put  to  the  knowledge 
of  an  assyze,  for  alledged  hearing,  concealing^ 
nnd  not  rev^ahng,  and  not  apprehending  of  the 
author  of  the  alledged  infamous  libel,  and  aU 
ledged  divulging  and  dispersing  tliereof,  as  the 
Dittny  bears  :  because  giving,  and  not  grant- 
insr,  that  tlie  foresaid  snppiicadon  qna  ire  lied, 
might  be  found  scandalous  against  Mr.  Wdliam 
Haig,  the  known  author  thereof;  yet  ^naaS 
this  pannt*!,  who  is  not,  ner  -cannot  fee  found 
the  author,  it  cannot  be  so  declwrd,  l^ecause 
the  addition  of  the  act  1594,  niilitats  only 
against  such  writings  as  are  manifestly,  clearly, 
and  without  doubt  or  difficulty  evKient  and 
seen,  and  known  to  be  infainoiis  libels,  and'at 
the  very  first  sight  may  appear  such  unto  every 
ordinary  understanding.  But  the  qfiarreOe^ 
supplication  being  of  a  dntiful  stniin,  and  snch 
as  miglie  be  mistaken  even  by  very  understand* 
ing  readers  and  bearere,  the  addition  of  the 
said  act  can  no  wayt  be  extended  to  the 
hearers,  concealers,  not  reveulers,  and  not  Bp>- 
prehenders.  But  so  it  i^,  thnt  the  said  quar- 
relled supplication  tvas  delivered  hy  the  said 
author  to  the  pannel  as  an  humble  stipplicatioiig 
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and  given  hy  him  to  the  eari  of  Rotlies  u  an 
bumble  supplication,  and  returned  to  him  un- 
Hier  the  same  name :  likeas  the  pannel  is  con- 
tent to  make  fniih  anent  his  Vnow]ed|;e  and 
conception  tiiereof,  that  be  received  and  re- 
tained the  same  ro  nomine  ;  and  titerefore  can- 
oot  be  put  to  an  assyze  upon  these  pfiints,  see- 
ing they  are  points  tlmt  cannot  in  reason  be 
£>aad  capital  by  the  common  and  ciril  law, 
btit  by  the  said  addition,  which  was  made  in 
turbulent  times,  and  never  took  effect,  but  in 
continual  desuetude,  as  has  been  said  before. 
And  it  were  very  hard,  upon  such  aoe  act, 
never  practised  heretofore,  to  make  noblemen 
and  otners  his  majest)'*s  good  subjects  obnosi- 
<»os  to  a  capital  crime.  And  albeit  the  said 
quarrelled  supplication  nii^ht  now  be  found  to 
be  infomous,  yet  the  finding  it  now  to  be  such, 
ought  not,  nor  cannot  be  drawn  back  to  infer 
the  pain  of  death  uponlhose  who  hofMfide  did 
not  think  it  such,  as  now  it  is  said  to  be  by  the 
•aid  Dittay ;  they  having  '  justam  et  probabi- 
'  lero  ignorantiam,*  by  doing  that  which  truly 
they  did,  ther<»by  not  to  have  incurred  the  hard 
and  rigorous  censure  of  the  said  act  of  parlia- 
ment. Secondly,  It  is  alledged,  that  abwhi- 
tur  ought  to  be  granted  nt  suprn  to  the  pannel, 
because  the  supplication  quarrelled  was  never 
declared  heretofore  infamous:  and  before  it 
bad  been  declared  infamous  and  scandalous, 
and  by  the  said  declarator  tlie  pannel  had  been 
certified  of  the  danger,  the  alledged  having  and 
hearing  thereof  cannot  be  now  sustained  as  a 
relevant  ground  to  infer  this  criminal  pursuit 
and  pains  of  death  against  him.  And  with 
reason  it  should  have  b«en  first  so  declared 
against  him,  that  he,  and  others  his  majesty's 
loyal  and  good  subjects,  being  lawfolly  war- 
ranted by  the  said  Declarator,  might  have 
thereafter  escl)«wed  to  have  offended  in  that 
kind.  Thirdly,  ahtolriiur  ought  to  be  granted, 
because  the  said  quarrelled  supplication  was 
intended  and  offered  to  lie  preseoud  to  his  sa- 
cred majesty  ;  which  intended  offer  of  the  said 
supplication  by  the  eurl  of  I^>thcs,  put  tlie 
pannel  in  tuCo,  that  he  could  never  tiave  sus> 
pected  any  crime  or  punishment  for  hearing, 
keepin  r,  &c.  to  have  followed  after  the  said 
intended  offer :  and  so  was  thereby  in  optima 
fidt  to  hear^  keep,  and  not  to  reveal  any  thing 
thereanent.  *^4^e  making  of  the  which  offer  to 
his  royal  mnjesty,  in  the  pannel's  judgment, 
did  then  vinaicat  him  that  he  thought  nor  con- 
ceived not  the  said  supplication  scandalous  or 
sed'iiious;  seeing  it  is  presumed  that  no  man 
of  ju(i|;ment,  or  ordinary  sense  and  reason, 
woold  he  so  foolish  as  to  offer  iiis  own  Dittay 
to  his  priace. 

And  that  the  Pannel's  innocency  may  far- 
ther appear,  and  that  his  Opinion  and  Judg- 
ment of  the  said  ({uarrelled  supplication,  as  he 
offers  to  declitre  the  s^me  then  to  have  been, 
may  be  trusted  above  all  other  presumptions 
that  can  he  adduced  in  the  contrair ;  it  is  to  be 
.remarked,  and  gravely  and  wisely  considered 
by  the  judges,  thot  the  pursuer  in  effect  iias  no 
iiihf  r  evidence  oor  probation  -of  the  said  par- 


ticulars lihetted  in  the  said  dittay  against  the 
pannel,  biit  such  as  proceed  from  his  own  de- 
positions made  before  the  said  committee  i 
uhich  point  is  so  considerable,  that  in  reason 
no  advantage  sliould  arise  thereupon  against 
him,  seeing  he  was  not  obliged  thereto,  but  of 
bis  own  accord.  And  as  in  law  a  person  ac- 
cused criminally  cannot  be  compelM  either  to 
depone  or  declare  at  the  command  of  the  indge^ 
so  the  depositions  given  by  this  pannel  beforv 
the  said  committee,  should  not  be  respected,  in 
so  far  as  the  same  may  be  made  ane  ground  of 
tlie  said  dittay^  which  concludes  and  infers  no 
less  against  the  pannel  nor  the  pain  of  death. 
And  tor  the  point  of  concealing  and  not  ra» 
vealing  the  said  writ,  dejkcio  the  same  was  re- 
vealed by  the  pannel  to  the  earl  of  Rothes,  in 
so  far  as  the  same  was  appointed  to  be  pre- 
sented to  his  sacred  majesty,  and  thereby  to 
have  been  revealed  to  his  highness :  likeas  ac- 
cordingly the  carl  of  Rothes  did  offer  to  present 
the  same,  as  said  is.  In  respect  whereof,  «^ 
$o/viiur  from  tlie  said  concealing  and  not  re- 
veahng ;  aUohitur  hkewise  for  not  apprehend- 
ing, because,  as  is  said  before,  the  pannel  is 
ready  to  declare,  that  in  his  judgment  and  con- 
ception he  did  not  think  the  said  quarrelled 
supplication  to  be  such  as  it  is  libelled  by  the 
dittay,  for  the  reasons  before  adduced.  And 
in  time  respect  it  was  hard  for  him  as  a  private 
rann  to  take  upon  him  to  apprehend  the  author 
of  a  writing,  which  before  he  had- not  conceived 
to  fall  within  the  compass  of  the  said  act  of 
parliament.  For  albi-it  in  matters  of  treason 
all  good  subjects  are  obliged  in  duty  under  all- 
highest  pain  to  discover  and  drlate  authors  and 
practisers  thereof;  yet  in  other  matters,  in 
writing,  and  such  like,  wherein  are  doubtful 
and  ambiguous  expressions,  which  may  suffer 
divers  inter; -reta lions  and  coitstructions  accent]* 
ingto  the  humours,  capacities,  and  conceptiona 
of  tlie  re.iders ;  tliere  is  no  sucS  necessity  posed 
by  the  s.iid  acts  of  parliament  hbelled,  nor  by 
the  makers  of  the  same,  thnt  a  writing  coming 
to  a  m'tn*s  hands  whereof  he  inake^  not  the 
ri^ht  sense  and  meaning  as  others  do  make 
thereup«m,  that  the  said  writing  not  rightly 
understood  by  him,  shall  thereupon  be  a  ground 
of  a  criminal  pursuit  to  make  bim  lose  bis  life 
for  not  taking,  or  not  apprehending,  or  not  re- 
vealing the  author  of  the  said  writ  The  pre- 
parative seems  dangerous  and  singular;  it  would 
therefore  be  cart  fully  adverted  unto,  specially 
at  thi»  time,  and  in  this  case;  when  as  the  put- 
ting of  the  said  act  in  practice,  seems  to  have 
the  first  beginning  upon  Uiis  pannel.  And  the 
taking  and  appretiending  of  leidges  has  hereto- 
fore been  dangerous  to  sundry  apprehenders  ; 
and  is  iiistauced  by  the  earl  of  Queensbury  and 
the  laird  of  Gcichtis  practices,  for  taking  of 
leiHges  at  their  own  hands. 

It  is  answered  to  that  part  of  the  said  Dittay 
anent  Mr.  llaig's  apprehending  of  his  own  dan- 
cer upon  the  simple  sight  of  the  coromittee'a 
letter  by  the  pannel,  That  that  cannot  make 
the  pannel  accessary  to  his  escape,  no  more  nor 
his  own  consent  anent  the  penuing  of  the  saii 


£&7] 


STATE  TRIALS,  IOChahusI.  I634.^jhr  a  Libel  [§» 

Leg.  47,  de  Ohligatiotitbin   «t  Actionibtu  % 


^ttfirKUed  sopulicMion  csn  nuike  liie  pwinel 
mn  and  pare  ot  ilie  tornung  aiid  penumiK  there- 
of; kcciiig  the  Mid  p»BMel*8  i»ecund  deposition 
bears  that  kic  was  neither  upon  ibc  coutiaal  oor 
kD4iw ledge,  of  bia  t^scape,  and  knew  not  ol'  it 
'till  three  or  (out  days  ait«r  be  was  gon&  That 
part  of  the  diciay  auent  the  panoers  rroei^^ing 
o£  Mr.  ilai)t*s  letter^  is  no  way  relevant  to  inter 
the  pain  imd  crime  libelled  against  the  pannpl, 
Fint«  because  this  is  not  a  matter  of  treason, 
wherein  receiving  and  writing  of  letters  are  pro- 
hibit. Secondlj,  Tiie  paiinei  was  not  prohibit 
hy  the  hirds  of  the  committee  to  receive  any 
lettert.  Tliirdly,  The  said  letters  are  produced 
and  delivered  to  the  aaids  k>rds,  which  in  rigour 
of  law  be  needed  not  to  have  done.  Fourthly, 
Being  produced,  they  prove  nothing  agaiubt  the 
baonelf  but  are  clearly  in  his  favour ;  liecaiise 
Mr.  Uaig  prufesse»  himself  tlierein.to  be  author 
and  penner  of  the  said  supplication.  And 
where  it  follows  in  the  iaid  dittay,  chat  it  is 
affirmed  and  avowed  in  some  of  the  aaid  nii^ 
•ivesy  Thai  Mr.  Haig  had  the  panneKs  appro> 
batioa  and  allowance  to  tbe  making  and  pen* 
sing  of  the  said  supplication,  that  is  altogether 
irrelevant,  as  having  no  warrand  from  the  said 
miitive  lett^^  which  contains  no  such  aArma- 
uon  as  is  libelled.  And  the  paonel  craves  the 
letter  bearing  that  passage  presently  to  be  read, 
•eeing  it  ia  in  my  Lord  Advocat's  hands ;  which 
deiire  should  bo  granted,  because  the  pannpl 
hu  seen  if,  with  the  rest  of  his  said  missives,  by 
warrand  from  my  lord  justice  and  his  assessors. 

It  is  added  by  Mr.  Akxandtr  Peanon  to 
the  ExoeptioQ,  Thnt  the  paniiel  is  not  guilty  of 
concealing,  not  revealing  and  divulging  of  the 
aliedged  infamoua  hbel,  because  the  writing 
quarrelled  being  in  form  of  a  supplication,  and 
tned  as  a  supplication  by  offer  made  thereof  to 
his  OMJesty,  who  then  gave  no  8i£ni6cation  of 
•oy  ofeoce  therewith,  the  panne!  is  not,  nor 
cannoi  be  coanted  formally  a  concealer,  not 
fovealer,  or  divolger  of  an  infamous  libel,  there 
being  no  aoch  knowledite  nor  ouinion  anent 
the  writing  foresaid  of  ihepannel:  *  Qaia  in- 

*  juriam  pote^it  facere  nemo,  nisi  qui  scit  se 

*  iivpiriam  tacere.'    Leg.  9,  f  3,  F.  de  Injuriis. 

*  M  aocutatua  non  habebat  banc  scientiam, 
^aadjastam  causam  credendi,'  to  think  of  it 
otherwise  as  a  sapplicaCioo,  for  the  reasons 
above  rehearsed.  And  as  when  any  is  accuied 
of  thiA,  it  ia  a  good  defence  to  say,  '  Quod  do- 

*  mini  voluntaie  et  consensu  rem  contre ctant, 
^Wtain   putavit  domiiium  consensurura,  sive 

*  id  filflO,  sive  id  vero  putet ;'  ezpressa  Leg. 
46,  f  7,  de  Furcis,  *  maaime  dum  suberai  infra 

*  causa  ita  crcdendum.'  >  So  by  the  like  reason 
in  ihe  oiatter  of  meddling  with  the  infamous 
lib^  it  mast  defend  tbe  pannel,  that  he  had 
no  knowledge  or  coaseience  of  anc  infamous 
libel,  and  tlmt  he  had  jast  and  probable  causes 
to  think  of  it  as  a  suppUcation,  *  sive  id  fahio 

*  sive  id  vero  pntavi^  et  generaliter  ubi  de 

<  obtigando  queritur,  propeasiores  esse  debere 
*«Bos  {si  habeamoa  occasionem)  ad  neganduni, 

<  ubi  deliberando  adIibccaUMicav'  MAhaaOB, 
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*  ergo  in  re  prarsenti  rapienda  est  occastu  ad 

*  liberationem  nocusati.'  Specially  ^an«nt  tho 
divulging,  because  this  point  of  dittay  oiient 
divulging,  ia  not  founded  upon  fvny  acts  of  par* 
liament,  but  only  upon  the  common  and  civil 
laMf,  and  therelure  should  be  decided  tiy  the 
said  law :  by  whidi  the  defence  now  alledged 
for  the  pannel  is  very  relevant.  Farder,  that 
part  of  the  dituy,  bearing  that  the  panud  by 
shewing  to  Mr.  Hai^  of  the  warrant  of  his 
citation,  did  thereby  give  him  occasion  to  escape 
fiirtb  of  the  country,  is  not  relevant ;  because 
ihat  wlkicli  of  itself  is  good,  may  give  occasion 
to  evil :  and  the  panners  hhewing  the  warrant 
of  his  citation,  is  no  more  nor  if  being  verbaliy 
cited,  he  had  told  Mr.  Uaig  of  bis  citation, 
which  is  no  crime. 

It  is  added  by  Mr.  John  Nitb^t,  that  tlie 
dittay  subsuming  conccalng  of  the  piece  quar- 
relled, is  contrary  to  itself,  bearing  the  impart- 
ing of  it  to  my  lord  Hotlies,  of  purpose  to  pre- 
sent to  the  kind's  m  ijtsty. 

It  is  added,  that  the  not  apprehending  th^ 
author  of  .-m  infamous  lihel,  t»  not  relevantly 
qualified,  hy  the  not  taking  of  Haig;  seeing 
It  is  not  libelled,  thai  the  alledged  lihel  was 
declared  to  be  of  that  nature,  ur  conspicuously 
or  nottourly,  at  least  to  the  pawners  knowledge^ 
an  infamous  piece;  and  that  it  was  in  'the 
pannePs  pov^er  to  apprehend  tbe  author  with- 
out incurring  an^  hazard  of  law,  for  the  inju* 
rious  interpellation  or  apprehending  of  any 
person,  whom  he  was  not  able  to  convince  to 
be  author:  specially  seeing  the  not  upprchend- 
ingofthe  author  of  a  treasonable  piece  cannot 
import  any  guilt  against  the  not  apprehender, 
who  is  not  able  to  convince  the  author  of  the 
crime  by  lawful  probation,  and  tiierefore  not 
obliged  to  apprehend,  since  he  cannot  do  it 
w  ithout  the  danger  of  retaliation,  in  case  he 
succumb ;  James  6,  par.  2,  cap.  49.  And  in 
law,  <  Qui  injuriose  interpellit  in  judicio  civili 
'  tenetur  injuriam,'  F.  oe  lujuriis,  Le^e  19. 

*  Et  si  liber  pro  fugitivo  appreheusus  bit,  ap>- 

*  prehendens  punitur.'  Ana  hy  the  like  rea- 
son, the  apprehender  of  a  party,  whom  he  cannot 
convince  by  lawful  probation,  is  punishable ; 
and  in  the  civil  law,  he  is  obnoxious  in  the  pains 
of  Lex  Julia  de  Vi  publica,  and  of  Lex  Cornelia 
de  Injuriis. 

Secondly,  The  apprehending  injoined  by  act 
of  partianient  is  only  subsidiary,  when  a  party 
is  cleclared  nothor,  and  cannot  be  well  appre- 
hended by  the  judge :  and  a  party  that  is  ready 
to  delate  the  autlmr  of  an  infiimous  piece,  to 
the  end  that  he  may  be  apprehended  by  tbe 
judge,  he  is  not  obliged  to  apprehend  him  sum- 
marly. 

1  liirdly.  The  not  apprehending  of  tlie  foro- 
said  author  is  excaseable ;  because  the  pannel 
was  enjoined  by  the  lords  of  the  committee 
not  to  divulge  tne  business  wliereupon  he  was 
convened,  and  to  keep  all  things  secret  until 
his  deposition. 

It  is  ythes  aikea  by  lir.  lUbeH  MaqgUl, 
2u 
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»Qent  the  not  apprehending.  That  the  pannel 
ooght  to  be  assoiized  therefrom,  because  free- 
dom is  so  natural  and  iavoorable,  that  even 
amongst  the  Romans  many  of  their  maf^strates 
had  not  Prehenaionem ;  and  that  which  the 
tribunes  of  the  peopte  had,  it  was  also  for  the 
people's  freedom.  Gellius,  lib.  IS,  cap.  IV. 
Vv  herein  it  is  certain  of  the  law,  <  quod  nee 

*  magistratibus  licet  aliquid  injuriose  iacere, 

*  quin  injurianim  teaeantur.'  Leg.  oec  Magist. 
S%  F.   de    Injuriis.     *  Unde   etiam  capture 

*  debet  esse  ex  decreto  jadicis  et  judicia  qusB 

*  resultant  ex  processn  generalis  mquisitionis 
'  debent  essie  sufficientia  ad  capturam,  decer- 
^  niturque  capture  ex  facti  qualitate  et  debet 
'  processus  esse  informatus  licet  reus  qui  capi- 
'  endus  est,  non  citatus  sit:'  Clar.  %  ultima, 
Quaest.  28,  et  Qusstione  20,  num.  2.  *  Quod  in 
'  ddictis  cnormibus  id  ita  hodie  servatur.' .  If 
then  it  be  so,  in  magitiratibus  capturamjubentir* 
bus,  can  it  be  thought  that  any  municipal  law  can 
command  appreliension,  *  nisi  in  ca&ibus  do 
'jure,  et  ratione  competentibus  ?'  And  so  *  in 

*  criminibus  decorum  enormitatejam  satis  con- 

*  Stat'  (where  the  pannel  professes  before  God) 

*  et  jurisjurandum  purgativum  de  jure  recipitur.' 
Leg.  Lex  Cornelia  5.  §  8,  de  Injuriis.  That  lie 
never  remembered  of  such  an  act,  he  could 
nevei;  have  imagined  at  that  time  the  piece 
quarrelled  to  have  been  of  such  a  sort,  much 
less  to  be  treason  sble;  and  remits  here  to  the 
distinction  of  crimes  propounded  in  the  last 
part  of  my  first  exception,  where  crimes  and 
pains  ougiit  to  be  ruled  in  reason  eveo  in  mu- 
nicipal laws ;  and  except  in  such  seditious 
speeches,  which  is  tlie  first  sort  of  inordinat 
speeches  against  a  prince,  '  Ubi  et  tractatus 

*  adesse  debet,  ut  in  conjuratione  Catilinae ;' 
no  lawyer  did  erer  think  the  haver,  hearer, 
and  not  revealer,  not  apprehender,  to  be  pun- 
ishable by  death ;  '  et  ut  videtur  ab&urdum.' 
All  municipal  laws  ought  to  receive  their  own 
limitations  according  to  reason:  and  remits 
here  to  the  second  part  of  my  duply,  in  forti- 
fication of  my  first  exception,  grounded  upon 
Gailus,  lib.  2,  Observattone  33,  anent  the  in- 
terpretation of  municipal  laws ;  and  to,  the 
limitation  exponing  the  act  1S4,  which  forbids 
.any  man,  of  whatsoever  qaality,  to  speak   in 

time  coming  aneut  the  government :  which 
would  be  a^urd,  if  it  received  not  its  own  li- 
mitation to  speak  (about  it)  in  council  and  par^ 
liament.  And  repeats  here  again  the  gracious 
act^  of  our  dread  sovereign  anent  tlie  surveying 
of  the  laws. 

It  is  answered  by  my  Lord  Advocat  to  the 
fourth  Exception  propounded  against  that  part 
of  the  dittay,  whereby  the  pannel  is  indicted 
and  is  punishable  by  death ;  and  that  by  the 
act  of  pari.  94.  for  not  apprehending  of  Haig 
the  author  of  the  infamous  libel,  and  for  not 
revealing  of  the  same,  ought  to  be  repelled  in 
the  hail  members  thereof.  And  notwithstand- 
ing the  same,  tlie  dittay  in  that  part  is  severally 
and  per  le  relevant,  ought  to  be  put  to  the 
knowledge  of  an  awize;  because  it  is  subsumed 


in  the  dittaypredsely,  according  to  the  wofde 
of  the  act,  Toat  the  pannel,  who  knew  Haig 
to  be  author,  did  not  apprehend,  but  concealed 
him  and  it,  and  not  revealed  them ;  and  also 
gave  occasion  to  Haig  of  bis  escape;  and  since 
hu  escape,  r^oei  ved  divers  letteis  from  liio,  which 
were  concealed  till  the  panuel  was  intcrrogat 
thereupon  by  the  committee.  And  where  it  is 
alledged  in  the  exception,  that  the  dittay  is 
not  relevant  in  this  pioint,  not  condescending 
that  the  infamous  libel  was  declared  to  be  an 
infamous  libd ;  and  in  particular  that  the  dittaj 
in  that  part  is  contreir  to  itself,  which  bears 
the  pannel  to  be  guilty  of  concealmg  ;  and^et 
bears  also  that  he  delivered  it  to  the  earl  of 
Rothes,  to  be  presented  to  his  majesty :  it  is 
answered,  that  the  dittay  is  relevant,  becaose 
it  subsumes  directly  according  to  the  act  of 
parliament,  which  speaks  not  of  an  iofionoos 
libel  decUuvd  to  be  so,  but  of  an  infamous 
libel  of  speeches,  which  are  so  really  in  the 
self.  And  there  is  no  contrariety  in  the  dittaj, 
because  giving  to  the  earl  of  Rothes  is  con- 
cealing, except  it  were  qualified  that  the  eari 
of  Rothes  were  such  a  nerson  to  whom  the 
act  of  parliament  ties  the  hearer  to  reveal, 
which  he  is  not,  not  being  of  his  majes^s  se- 
cret counciL  And  where  it  is  alledg^  that 
the  tree  meaning  and  sense  of  the  act  is  only 
to  be  Anderstood  of  reproaches  and  infiunoiis 
libels,  which  arc  certainly,  conspicuously,  and 
nottourly  so^  and  not  of  such  speeches  and 
libels  which  are  of  a  doubtful  and  ambiguons^ 
or  indiflferent  nature,  which  at  the  first  view 
and  hearing  cnuld  not  appear  to  all  men  to  be 
infamous  and  scandalous  :  it  is  answered.  That 
/  Ubi  lex  non  distinguit,  nee  nos  dibtinguere 
*  debemus.'  And  seeing  the  act  comprehends 
reproaches  and  scandalous  libels,  which  are  so 
really,  '  et  non  ophyone,'  the  judge  and  assise 
are  obliged  to  ju^ge  and  proceed  aecordiag  to 
the  nature  of  the  thmg  prohibited,  as  it »  so 
really,  and  not  to  leave  place  to  frnluace  the 
execution  of  the  law  under  the  veil  of  opinion. 
And  of  the  law,  '  ignorentia  juris  neminoa  ex- 
'  cusdt  ne  quidem  in  delictis,  licet  sic  ignoran- 
<  tia  prohabilis  praedpuein  atrocioribas,'  of 
winch  nature  this  is.  Neiilier  can  the  paond . 
pretend  excuse  upon  the  incertainty,  obscurity, 
or  ambiguity  of  the  infamous  hfaiel ;  because 
this  infamous  libel,  by  the  first  view,  reading, 
and  inspection  thereof,  might  and  should  have 
appeared  to  him  to  have  been  of  tliat  nature. 
And  no  nobleman,  or  whatsomever  subject  of 
tthatsomever  quality,  being  of  the  pannel'^ 
knowledge,  learning,  and  understanding,' can 
or  could  justly  pretend  any  doubt  or  scruple; 
but  that  the  said  infiunooa  libel  was,  in  the  first 
view  and  reading  thereof,  of  the  nature  of  a 
scandalous  libel,  ponished  by  deatli.  And  al- 
beit in  infamous  hbels  against  subjects  there 
might  be  some  shadow  of  excuse,  by  reading 
and  looking  upon  the  same,  and  receiving 
thereof  either  for  curiosity,  or  to  learn  the 
quickness  of  a  wit  evil  set  in  the  penning  of 
such  infiunous  libels:  hot  such  excuses  sre 
damnable  in  iofiuaoot'libcls  which  touch  widi 
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the  leilst  Asp«nion  or  blame  the  honoor,  credit 
ftnd  gloriotis  estimation  of  our  gracious  sove- 
reign.   Likeas  the  pannel  cannot  pretend  ig- 
norance, in  so  far  as  he  granted  in  bis  deposi- 
tions,  chat  after  his   receiving  thereof  from 
Haig,  when  he  did  commuoicato  the  same  with 
the  earl  of  Rothes,  that  they  found  the  same 
of  such  a  strain  as  ought  not  to  be  presented 
to  our  graoions  sovereign.     And  where  i^  is 
alledged  that  this  act  of  parliament  94,  in  the 
points  of  the  addition  anent  not  apprefiending 
and  not  revealing,  are  not  of  crimes  punish- 
able to  death  by  the  common  law ;  and  that 
the  s»me  has  been  in  long  desuetude,  and  out 
of  use;  that  ought  not  to  be  respected,  because 
we^re  ruled  by  the  laws  of  the  kingdom,  by 
the  acts  made  by  James  1,  and  James  4,  be- 
fore alledged ;  and  (here  is  no  prescription  in 
law.    And  where  it  seems  to  be  adduced  to 
infer  *  probabilem  ignorantiam/  it  is  answered 
<  Quod  omnis  ignnrantia  juris  est  improbabilis 
'  et  punihilis/    And  where  it  is  alledged  the 
pannel  *  habebat  ignoranttain  facti  eamque  pm- 
'  babilem  ^us  excusat  in  delictis;'  in  so  far 
•as  albeit  this  infMmoos  libel  was  punishable  to 
death  in  the  person  of  the  author,  yet  it  cannot 
be '  punishable  to  death   in   the  pannel,  not 
being  author  as  he  alledj^,  because  it  was  de- 
livered to  him  as  asupplicationy  to  be  presented 
to  his  majesty;  and  that  he  presented  it  to  the 
earl  of  RotheSy  who  made  offer  thereof  to  his 
najesty ;  and  after  returned  it  to  the  pannel, 
ivhich  (as  the  pannel  alledges)  put  him  *  in  tuto 
*  et  in  bona  fide'  not  to  apprehend  Haig,  not  to 
reveal  it  to  nay  of  bis  majesty's*  council  as  a 
scandalous  and  infamous  libel,  because  be  did 
not  conceive  it  to  be  so ;  and  is  content  to  de- 
pone upon  his  great  oathy  that  he  did  not  know, 
nor  apprehend  the  same  to  be  an  infiinious 
libel :  it  is  answered,  that  the  nature  and  strain 
of  the  infamous  libel  most  be  the  rule  of  pn* 
nithment  or  impunity,  and  not  the  opinion  of 
the  pannel ;  the  reproaches,  exprobations,  and 
scandalous  aspersions  thereby  put  upon  his 
majesty's  sacred  person,  estate,  and  govtrnmeni, 
beifig  so  nottonr,  evident,  and  conspicnout,  that 
DcitlMer  the  pannel,  nor  none  of  his  knowledge 
and  judgment,  could  pretend  excuse  or- igno- 
rance in  the  reading  thereof;  '  £t  est  ignoran- 
'  tia  mnxime  inexcnsabtUs  nescire  hc^  quod 
'  omnes  aciunt  :*  bat  especially  in  the  pannel, 
who  adverted  to  it  narrowly,  and  heard  it  not 
simply  spoken,  but  had  it  delivered  to  him  in 
writing,  which  he  keeped,  copied,  and  advised 
with,  and  found  the  strain  thereof  of  that  na- 
ture, as  was  not  fit  to  be  presented  to  his  mar 
jesty.    And  where  it  is  alledged.  That  the  pan- 
nel cannot  be  punishable  to  death  for  not  ap- 
prehending of  Haig,  and  not  revealing  of  him 
and  his  inlamou»  libel,  except  it  had  been  de- 
clared to  have  b^n  infamous,  and  Haig  to 
have  been  the  author  thereof)  and  that  the 
apprehending  of  Haig  in  a  matter  so  obscure 
and  doubtsome,  would  have  been  dangerous  to 
the  pannel  per  TMuH^mttun  or  retaliation,  or> 
dained  by  the  act  of  parliament  of  king  James, 
h$  majesty's  bleated  fiitber^  of  happy  memory, 


pari.  S.  cap.  49.  It  is  answeced,  that  set  of . 
parliament  requires  no  other  declarator  but  the 
real  nature?  and  quality  of  the  speeches  and  in- 
famous  libel;  neither  could  there  have  been 
danger  in  apprehending,  being  warranted  by 
the  luw.  And  where  it  i»allf^,  That  all  de<> 
pends  upon  the  panneFs  deposition  which  he 
made  vuluntarily  for  satisfaction  of  the  lords  of 
committee ;  and  tliat  therefore  he  must  hare 
yet  place  to  clear  bis  own  depositions ;  and 
that  for  clearing  thereof,  he  is  ready  to  depone 
by  his  great  oath,  that  at  the  receipt  of  the  said 
infamons  libel,  he  received  the  same  as  a  sup- 
plication, and  90' keeped  it,  and  retained  it: 
It  is  answered,  that  the  most  substantial  part 
of  the  dittay  is  founded  upon  the  nature  of  the 
infamous  libel,  and  not  upon  the  nanners  de- 
positions; wherein  his  denial  ot  knowledge 
upon  oath  cannot  liberiit  him  from  the  punish- 
ment of  death  contained  in  the  act  of  parlia- 
ment. 

.  And  where  it  is  alledged,  that  albeit  the  jns> 
tice  should  find  this  libel  to  be  infamous  now, 
yet  it  cannot  be  drawn  back  to  the  time  of  his 
receipt  from  Haig;  it  is  answered,  that  it  needa 
no  declaration  of  judge,  and  consequendy  is 
not  to  be  drawn  back,  out  was  so  from  the  be^ 
ginning. 

And  where  it  is  alledged,  l%at  albeit  in  mat- 
ters of  treason  all  subjects  are  obliged  to  de- 
late, yet  not  in  matters  which  are  doubtsome, 
but  ceruin  ;  it  is  answered.  That  this  is  cer^* 
tain,  *  et  de  jure  et  de  facto :'  diijure^  because 
commanded  to  apprehend  under  the  pain  of 
death ;  defkctOy  bircaase  of  the  said  infamous 
libel,  which  is  really  and  of  the  own  nature  so. 
And  where  it  is  alledged,  that  <  Credalitai 
*  in  fnrtis  prssbet  causam  probabilem,'  for  tba 
which  the  text  of  the  laws  are  adduced;  it  it 
answered,  *  Qood  ilia  credulitas  probanda  est 
'  aliter  qoam  per  juramentum  rei.' 

And  where  it  is  alledsed,  that  /  proniorN 
'  esse  debemus  ad  liberandum  ;'  it  is  answered^ 
That  this  has  no  place  ta  atrodoriimMy  and 
which  are  so  dear  and  manifest  as  this. 

And  where  it  i^  alledged,  that  die  Pannel 
ought  to  be  assoilsed  for  not  apprehending  and 
not  revealing,  because  he  did  reveal  it  to  the 
earl  of  Rothes,  who  did  make  offer  of  it  to  hia 
majesty;  it  is  answered,  <-Qood  nollo  modo 
'relevat,'  in  respect  of.the  actofparhamenC 
which  ordains  the  revealing  to  be  to  a  coonsd- 
lor,  which  Rotbes  was  not.  And  the  oflfer 
to  his  majesty  by  the  earl  of  Rothes  noa 
relevatf  except  it  be  alledged,  that  the  eari 
of  Rothes  ofiered  it  to  his  majesty  as  a  scan- 
dalous libel,  to  be  punished  conform  to  Che 
act  of  parliament ;  which  is  not  nor  caono^ 
be  alledged.  And  soMiosing  that  this  re- 
vealing by  the  earl  of  Rothes  to  hap  majesty 
might  be  sustained  as  lawful  for  procuring  im-  ^ 
pnnity  from  the  act,  which  is  not  granted  :  yet 
the  Pannel  is  punishnble  to  death  opoit  the 
other  member,  for  not  apprehending  of  Haig^ 
whom  he  in  his  depositions  declared  to  have 
been  the  auflhor  thereof,  and  whom  he  minLht 
have  apprehended,  both  at  tlie  time  of  zaceipt 
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thereof,  and  al^o  at  the  time  wheo  the  Fanoel 
•bevied  to  Uaig  the  warreud  of  his  ciution 
before  the  Coiuoiittee,  he  having  him  then  in 
iiispuwer.  Aud  wliere  it  isalledgedy  that  he 
could  oiit  apprehend  him  tlien,  in  respect  of  the 
comiitand  givea  to  the  Paunel  hy  tiie  Commit* 
tee,  to  acquaint  no  persons  witli  the  causes  of 
his  warning:  that  cannot  he  adduced  fur  an 
«icQse,  hut  ratlier  makes  the  Pannei  inexcoaar 
ble,  because  he  transgressed  the  command  of 
the  Committee  in  showing  of  the  warraud  to 
Huig^  and  yet  did  not  apprehend  him ;  but, 
showing  of  the  wanrand,  gave  him  occasion  to 
escape.  And  where  it  is  ailedged,  that  giving 
of  occasion  is  not  relevant,  and  aiso  tliat  re- 
ceiving letters  from  him  (not  heiqg  in  a  mat- 
icr  treasonnUe)  is  not  punishable;  it  is  an- 
•wened,  Tliat  these  circumstances  are  not  et- 
«ential  parts  of  the  Dittay  ptr  se^  but  used  as 
adminicles  to  aggravate  the  Panoel*s  crime  in 
not  apprehending  of  Haig,  and  entertaining 
with  him  correspondence  after  his  Bight. 

And  where  it  is  alledged  the  letters,  if  they 
vere  produced,  would  prove  nothing  agaiiut 
ibe  Panoel,  but  in  his  favours,  nam  at  kufnt 
iociy  because  now  we  are  only  upon  the  rele- 
vancy of  the  Dittay.  But  when  they  shall  he 
used  in  the  proper  place  hefore  the  assize,  it 
svili  he  clear,  thnt  the  same  make  rather  against 
than  for  the  Pannei,  ia  respect  whereof  the 
^aid  fourth  eaceptiim,  and  hail  members  there* 
^f,  OMght  to  be  repelled. 

It  is  duplyed  by  Mr.  Eager  Momut,  in  forti- 
fication of  the  Defence  proponed  for  the  Pan- 
nei, bearing,  that  giving  and  not  erantiog  that 
the  foresaid  supplication  quarrelled  might  be 
Ibund  Bcandalnus  against  ilaigthe  author;  yet 
fuoad  the  Pannal  cannot  he  found,  because  tlte 
addition  of  the  act  94  mihtats  only  against 
dear  writings,  clearly  known  to  he  infiunous ; 
pod  at  the  first  this  appears  not  so,  being  of  a 
lloubtful  strain,  as  the  exception  bears. 

W hereunto  it  is  replied,  that  the  hail  mem- 
bers of  the  Dittay,  anent  hearing,  not  revealing, 
not  apprehendit>g  the  author,  arc  severally  re- 
levant, ia  respect  of  the  act  of  parliament ; 
whereupon  it  is  subsumed,  that  tite  Pannei 
knew  Haig  to  be  the  autlior,  and  did  not  ap- 
prehend hun,  but  cbnoealod  and  revealed  aei- 
Iher  him  nor  the  said  alledged  libel,  and  sick- 
like  occasioned  his  escape,  and  received  letters 
from  him  since.  It  is  duplyed,  that  the  said 
fourth  alleadgance  proponett  for  the  Pannei, 
•taods  relevant  in  the  hail  members  thereof, 
notwithsunding  of  the  said  reply  founded  upon 
the  said  act  of  parliament ;  and  ^e  Pannei  re- 
Un  himself  to  the  said  exception  and  hail  mem* 
bers  thereof,  to  be  judicially  pondered  and  coo- 
•idered.  And  farther  alledges,  that  the  said 
sepiy  is  not  relevant,  bearing  that  part  of 
the  subsumption  of  the  Dittay  is  founded  upon 
the  said  act,  bearing,  that  the  Pannei  knew 
Haig  to  be  the  autlior,  and  did  not  apprehend 
him ;  Because  albeit  the  Pannei  knew  him  to 
he  the  author,  as  hi«i  deposition  bears  in  these 
Wwd^  that  U  took  hiin  to  be  the  author;  yet 


it  followeth,  not  by  good  ooiiiequeuoe  in  bw  or 
reason,  that  tie  took  hioi  to  be  the  aothor  of 
this  as  a  seditions  and  acaodakMis  hbel,  aa  my 
Lord  Advocat  in  his  replies  bears  hardly  upon 
us,  which  were  to  take  cbalroBcrfaai  pro  can" 
f€$w :  And  so  the  Pannei  still  abidiiiig  by  his 
(brmer  defenoe»  %cknowledgeSy  that  if  he  had 
known  the  hbel  to  have  been  infamous,  he  was 
tied  to  the  strict  obeervance  of  the  act  of  par* 
liament  made  against  libels  of  that  aature  aod 
kind.  But  seeing  4he  Pannei  was  stiU  denied 
all  such  knowledge  as  is  inforoed  upo»  him  by 
the  Dittay  and  reply,  and  that  it  is  agaioat  rett* 
son  that  any  funier  knowledge  of  a  writing 
should  be  inforoed  upon  a  party,  otherwise 
than  he  declares  himself,  and  baa  declared  m^ 
mUio;  for  he  has  still  affirnM,aad  yec  doca 
affirm,  that  be  never  conceived  that  quaneilcd 
writ  to  have  been  iniamous,  or  to  have  carried 
or  rubbed  any  aspersions  upon  his  sacred  lo- 
vereign ;  which  if  he  had  perceived,  he  woaM 
rather  have  lost  his  life  before  he  had  conceal- 
ed one  jot  thereof,  as  he  was  bound  in  duty. 
And  so  seeing  the  glass  and  commentar  of 
his  knowledge  of  the  said  hbel,  mgH  always 
be  referred  to  himself,  aud  not  by  the  gkM 
made  in  the  Dituy,  iropoiting  no  less  than  the 
Ums  of  his  life ;  the  said  reply  ought  to  be  re* 
peiled,  unless  it  were  alledged  that  the  Pannei, 
by  hia  knowledge  and  by  his  understanding 
had  perceived  Unsaid  Ubel  to  he  as  the  Dittay 
bws,  which  he  professes  he  never  did.  For  if 
this  ground  hold,  that  all  men  reading  wri tings 
should  have  a  hke  knowledge  thereof;  and  that 
any  reading  a  writing  shouM  understand  all  the 
sense  or  commentaries  that  could  be  made 
thereupon,  or  else  to  incur  such  pains  as  might 
follow;  this  inconvenience  might  ensue,  tliat 
baiwis,  or  mere  ignoraots,  or  fools,  reading  wri- 
tings of  this  kind  and  nature,  ought  incur  the  self- 
same dangers ;  which  iaagreat  inconveoienoe^  for 
certainly  they  kuqw  no  better :  and  by  ibeir 
knoviled^  they  apprehended  not  the  danger^ 
which  wisecand  more  learned  mea  prying  mora 
narrowly  thereinto,  did  perceive  and  find  out. 
For  it  has  pleased  God  to  give  every  man  his 
own  particular  knowledge,  and  not  all  know* 
ledge,  to  one.  And  except  it  were  replied,  thai 
the  Paanel  either  by  woid  or  writing  had  signi* 
fied  or  express  any  other  knowledjps  or  con- 
ception of  the  said  quarrelled  writing,  which 
may  verify  against  him  that  he  acknowledged 
tlie  same  to  he  scandalous,  as  the  Dittay  bean, 
the  said  reply  should  be  repelled  as  irrelevant* 
And  the  conception  and  knowledge  of  the  said 
ivrittng  mast  necessarily  be  referred  to  the  Pan* 
ners  own  declaratioii,  whose  life  and  fortune 
cannot  be  taken  away  upon  another  man's  ex« 
position  of  a  writing,  which  the  Fanael  i»  con- 
tent to  make  faith  that  it  never  entered  in  his 
judgment  or  sense  to  know  that  lo  have  been 
the  meaning ;  which  if  he  bad  knowa,  he  could 
not  but  at  the  fint  view  have  fulfilled  and  obeyed 
the  law  set  down  in  tlie  saids  acts^as  bis  dispc^ 
sition,  and  his  carriage,  and  his  bygone  actions 
clearly  evince,  and  nMds  no  further  questitwing. 
It  r«p«ck  whereof,  the  Mid  reply  ought  to  & 
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repelled,  m  akogecber  iiT«le?aot,  for  the  r^ 
Bcini  before  allcdged. 

Aad  where  it  i»  replied  by  my  Lord  Advocat, 
Th«t  the  giving  of  the  said  iufkinoua  libel  by 
the  pannel  to  il^  earl  of  Rothea^  is  de  facto  cpD«> 
ceahDg,  except  the  said  earl  were  such  a  persoo 
to  whorm  the  act  lyes  the  hearer  to  reveal; 
which  he  is  not,  because  he  is  not  anc  coun* 
fellur :  to  that  it  is  duplvedy  Tliat  the  said  re- 
ply is  oo  ways  relevant,  because  albeit  the  said 
act  of  parliament  expresses  a  number  of  kinds 
of  persons  in  place,  to  whom  the  crimes  pro- 
hibit by  the  said  act  are  to  be  revealed ;  yet  it 
excludes  not  other  persons,  but  that  such  crimes 
may  be  revealed  to  them  as  well  as  to  the  per- 
aoos  contained  in  the  act:  and  the  revealing 
thereof  to  other  per^ns  would  be  counted  good 
•crvice,  and  not  taken  •Tot  a  fault  in  the  revealer. 
Secondly,  The  said  earl,  to  whom  the  said  writ 
was  revealed,  albeit  he  be  not  privy-counsellor, 
jet  by  the  laws  of  this  country  he  is  bom  a 
counsellor,  and  was  so  at  the  making  the  said 
act,  as  all  the  earls  in  Scotland  were  Uien :  aod 
thmfore  the  revealing  to  the  said  earl  may  be 
c-ftioiat  CO  have  been  done  conform  to  the  said 
«CL  Thirdly,  The  said  earl  is  ane.  sheriff,  and 
by  ike  act  of  parliament  the  taids  crimes  are 
ordained  to  be  revealed  ^  sherifis,  as  one  of 
the  persoi^  mentioned  in  the  said  act;  and 
tbereibre  the  delivery  of  the  said  quarrelled  writ 
to  the  eurl  of  Rothes  by  tbe  pannel,  is  clear  re- 
vcalin^  and  not  concealing ;  at  the  least  is  such 
reveal m)t»  ihctt  in  law  and  justice  should  liberat 
and  free  ttie  pannel  fiom  the  crime  libelled  in 
the  dittay,  and  from  the  heavy  tpain  that  follows 
Ibereupoa,  being  no  less  than  the  loss  and  tin- 
sel of  his  life. 

*  And  where  it  i»  replied  hy  my  Lord  Advocat 
to  that  part  of  tbe  said  detence,  bearing  that 
the  act  of  parliament  is  of  notorious  and  known 
seditious  hbels,  aud  not  of  doubtsome  and  am- 
biguous writs,  which  in  reading  may  sufft*r  di« 
vers  senses  and  constructions,  of  the  which  last 
kind  it  is  ailedged  thet  tlie  writ  quarrelled  isi 
to  the  which  it  is  replied, '  Ubi  lex  non  di)»tin* 
'  guit,  neque  aos  disiiiifcuere  debenius.*  And 
seeing  the  act  comprehends  reproaches  and 
scandalous  libeU,  wliich  are  rt-ally  8<s  ei  non  im 
nptMione;  the  judge  and  n«>syze  should  proceed 
aoeording  to  the  thing  prohibiie«l,  and  not  leave 
place  to  the  veil  of  opinion  :  To  ihat  part  of 
the  said  reply  it  is  duplyed  ut  mpr»  That  albeit 
tbe  said  act  c  *mpreheuds  rei>roachful  and  scan- 
cWous  libels,  winch  are  really  so ;  yet  it  follows 
not,  for  tlie  reasons  addnred  in  the  firbt  duply 
made  to  my  I/ird  Advocates  first  reply  i  id  me- 
diately preceding,  which  I  here  repent  breviiatii 
cauMa  ;  for  here  is  all  the  controversy,  Whe- 
iher  my  Lord  Advocates  opinion  in  the  dittay, 
•r  the  paunel*s  opinion  in  the  defence  against 
the  dittay,  shall  carry  the  greatest  force,  seeing 
they  are  both  differelit  epinions.  And  it  seems 
most  favourable  and  most  reasonable,  that  a 
Boblefoan^s  life  being  jquarrelled  and  drawn  in 
question  and  hazard  upon  the  interpretation 
and  commentary,  that  the  pannel  should  have 
ibepieCsBtDGaaiumtthe  interprstsiion,  fbr-pre- 


servation  of  his  life,  honour,  aod  estate ;  espe* 
cially.in  respect  that  it  is  not  only  simply  o^ 
fisred,  that  he  would  declare  the  true  meauing^ 
which  he  always  knew  and  understood,  of  tba 
said  writings  but  likewise  offers  to  make  fiiith 
thereupon.  And  as  this  is  most  reasonable,  so 
it  ou^bt  to  be  favoured  upon  tbe  pauiei's  part 
in  this  case,  so  heavy  and  so  dangerous  to  him; 
for  it  is  not  denyed,  but  the  act  prohibits  the 
bearing,  having,  concealing,  &c.  of  infamous 
and  scandalous  writings ;  but  this  writing  quimd 
turn  cannot  be  called  so :  nother  prohibits  the 
act,  that  readers  of  such  writings  should  other* 
wiss  read,  know  and  understand  the  same,  nor 
according  to  the  knowledge  that  it  has  pleased 
Ood  to  give  them. 

And  to  that  part  of  the  Reply,  bearing  that 
the  Pannel  canaot  pretend  ezctise  upon  the  no* 
certainty  and  ambigoicy  of  the  said  quanrelled 
writing,  because  by  the  first  view  it  inieht  and 
should  have  appeared-  to  him  to  have  been  of 
that  imittre;  albeit  in  libels  against  sabjecfS 
there  might  be  some  excuse  by  reading,  retain* 
ing,  and  looking  upon  them;  yet  tb»  paaael 
cannot  pretend  ignorance  after  the  receiving 
thereof  from  Hais,  and  commonicating  th« 
same  to  the  eari  of  Rothes,' that  they  found  it 
of  such  a  strain,  as  should  not  be  presented  t 
It  is  duplyed,  '1  hat  this  part  of  my  Lord  Ad- 
vocates reply  doth  unwillingly  force  the  pannel 
to  fall  upon  the  exposition  of  the  words  of  tbe 
said  libel;  which  cannot  be  eschewed,  in 
respect  of  that  part  of  the  reply,  bearing  that 
by  the  first  view  it  might  and  should  have  ap* 
peared  to  him  to  have  been  of  tbe  nature  or  a 
seditious  libel :  which  the  psnncl  flatly  refuses^ 
and  is  formally  contrair,  because  lie  never  took 
it  to  be  so ;  for  tbe  fiist  words  of  the  said 
quarrelled  writ  are  (hir,  (these)  *  To  the  king^ 

*  roost  excellent  majesty,  the  humbl»  9opplica* 

*  tion  of  the  lords  and  other  commissioncffs  af 

*  the  late  parliament,  hambly  sheweth^'  &c 
And  these  being  the  fint  words  of  the  saiA 
writini^,  if  in  reason  it  may  be  afficmed  that  tba 
pannel  cannot  pretend  excuse,  because  by  the 
.first  view  that  writing  containing  these  words  ; 
if,  1  say,  it  might  and  should  have  appeared  ta 
liim  to  have  been  a  seditious  vnriting,  the  pan* 
nel  remits  himself  about  it  ta  the  wise  and 
judicious  deliberation  of  the  judges  and  noble 
auditors.  For  as  it  has  been  oft  said  before, 
and  now  not  to  be  repeated,  tbe  parniel  declarse 
that  he  never  took  the  said  writing  in  his  0|>i« 
nion  end  jodgment  for  any  other  kind  of  writing 
or  libel,  but  for  ane  humble  supplicatioa  and 
remonstrance,  in  all  humiHly  to  have  beea  pre- 
sented to  his  sacred  majesty ;  and  which  accord- 
ingly was  delivered  to  the  earl  of  Roihes,  to 
have  been  presented  and  ftyy  him  offered  to  Ida 
majesty,  and  refosed  in  manner  contained  in 
my  Lord  Advocates  own  declaration  of  his  sa* 
cred  majesty's  ovm  speech  and  words  uttered 
to  the  said  earl  of  Rothes,  the  time  of  the  o^ 
faring  thereof:  whereupon  the  pannel  takes  in* 
struments.  And  so  the  said  (parrelled  writina 
not  beins  at  the  first  view  seditious,  as  is  libellea 
in  the  dittay,  and  contained  in  the  reply,  bat 
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in  the  said  firat  words  being  a  most  humble 
tapplicatiim;  the  pannel  most  justly  pretends 
excuse,  that  seeing  dejheio  the  said  first  words 
■re  not  seditions  at  the  first  view,  ihai  therefi>re 
he  ought  not  to  be  convened  bj  this  dittay,  as 
haver,  hearer,  and  concenter  of  the  said  sedi- 
tious writing ;  but  ought  to  be  suflered  and  per> 
mitted  to  make  bis  own  interpretation,  that  he 
never  thuught  it  so ;  and  therefore  cannot  be 
pursued  criminally  upon  his  life  therefi>rey  as 
the  diitay  bears. 

And  at  J  bat  part  of  the  Reply,  bearing  that 
albeit  in  libels  against  subjects  there  might  be 
tome  excuse  by  leading,  receiving,  and  looking 
,  upon  the  same ;  yet  the  pannel  csnnbt  pretend 
ignorance,  in  respect  of  his  depositions,  after 
receiving  from  Haig,  bv  communicating  the 
same  to  tiia  eurl  ol*  Roches,  that  they  found 'it 
of  such  a  stram  as  should  not  be  presented:  to 
that  it  is  duplyed.  That  the  saids  depositions 
make  nothiug  against  the  pannel;  for  the  pan- 
nel did  never  deny  the  receipt  of  the  nid  quar- 
relled Mritiug  from  Haig,  nor  that  he  did  com- 
Bttiiicate  the  same  to  xhe  earl  of  Rothes,  and 
that  they  found  it  of  such  a  strain  as  should 
not  be  presented.  But  the  times  being  dis- 
tinguished, the  doubt  is  soon  solved;  for 
the  depositions  apparentlv  express  not  the 
times.  For  the  pannel  did  not  depone,  That 
before  delivery  of  the  said  quarrelled  writing 
to  the  earl  of  Rotlies,  and  before  the  eari 
of  Ruthes  his  intended  offer  thereof  to  the 
king's  majesty,  that  they  found  it  of  such  a 
strain  as  should  not  be  presented:  but  thut 
conference  betwixt  the  earl  of  Rothes  and  the 
paaoel,  was  long  after  the  intended  offer  and 
refusing.  At  vvhich  time,  upon  the  occasion 
Df  the  harshness  and  mi^icoiist ruction  of  some 
>rords,  that  speech  was  uttered  betwixt  them ; 
and  from  ihat  time  furth,  notbina;  further  fol- 
lowed. And  therefore  the  pannePs  deposition 
makes  nothing  for  the  said  argument.  That 
the  pannel  could  not  pretend  ignorance:  in 
respect  whereof,  the  said  reply,  and  hail  mem- 
ben  thereof,  ought  to  be  repelled. 

It  is  farther  dnplyed  by  Mr.  Alexander  Pear^ 
son,  That  where  it  is  replied  by  my  Lord  Ad- 
vocat,  that  tbe'pHntiers  opinion  of  the  writ- 
ing, and  the  aUedged  probable  cause  of  his 
ignorance  to  be  a  scandalous  libel,  adduced, 
cannot  defend  the  pannel  from  conceal  it  ig, 
&c.  because  the  Writing  in  itiiell  is  really  >can- 
dakius,  and  at  the  first  view  mi^ht  and  should 
have  appeared  in  Uiat  nature  to  any  man  of 
the  panners  understanding ;  and  wlio  can  pre- 
tend opinion  *  nesciendo  hoc  quod  otnite^ 
'  sciuntr  It  is  answered,  I'hat  the  pauoc-rs 
opinion  of  the  writing,  and  the  probable  causes 
of  his  ignoranceof  tlie  same  to  be  M;«indalou», 
does  defend  the  pannel  from  tlie  cnnie?  li- 
belled, not  only  for  the  reasons  and  l.iw«»  al- 
ready adduced,  in  the  matter  of  injury  and 
Other  crimes,  which  are  mo%t  pregnati;  but 
also  because  no  capital  crime  %\hat5(iever  i- 
or  can  be  committed  tine  dolo,  whereof  the 
'^''oei  it  alCogetber  fiee  in  all  sorts  thereof; 


'  £t  a  dolo  vero  ct  a  dolo  prcsompto  ex  qnali- 
'  tate  fncti.'  '  A  dolo  vero,'  which  the  pnnnel'n 
innocent  intention  evinceth  in  the  aefeoces 
prop  >ned  for  him  in  the  second  excn^tion ; 
and  there  he  is  purged  abundantly,  for  the  rea- 
sons contained  therein,  which  are  here  repeat- 
ed brevitaiit  anun. 

The  Justice  and  Assessors  continues  this  Dyet 
till  to-morrow,  the  12th  instant. 

Curia  legitime  affirmata,  the  said  12th  of  Dec. 

1634,  &c. 

It  is  allcdMd  by  the  said  Mr.  Aietumder 

Ptanonf  and  doplved  bv  the  pani»el.    Seemndo, 

That  the  said  Pannel  is  nee  *  a  dolo  praesnmptOy 

*  quia  tunc  pnasumitur  dolus  ex  qualitate  mcti, 
'  ubi  qois  facit  quod  scit  vel  scire  debet  se  noo 
'  debere  facere :  At  in  proposito  oostro  nulla 
'  scientia  nee  conscientin  cnminis  in  accniato, 

*  nee  ipnorantia  igos  quod  omnes  intelligant.' 
But  most  just  and  probable  cause  of  ignoranoe 
of  the  writing  to  be  scandalous,  which  wonld 
have  aflfected  even  the  wisest  and  most  sagaci- 
ous  then;  althoiq^  now  ex  po$tfaeU^  by  preg- 
nancv  and  vivacity  of  spirit,  the  writiog  qoar- 
relled  being  searched  unto  exactly,  the  same 
being  interpret  by  the  dittay,  and  urged 
upon  the  pannel  as  seditious;  which  inter- 
pretation now  of  it,  cannot  make  damnable 
the  estimation  and  opinion  of  the  writing 
quarrelled,  which  it  had  of  before  amoogit 
men  of  common  undentandin^  to  make  colpn- 
ble  of  capital  crime :  '  quia  injuriarom  csti- 
<  matio  non  addit  tempus  quo  judicatur,  sed  ad 
'  id  quo  facta  est  reforre  debet;'  Expressa  Leg. 
SI.  F.  de  tnjuriis.  '  £t  nonquam  creacit  ex 
'  post  facto  pneteriti  dehcti  s^ktimatio.'  And 
it  is  hard  that  the  pannel,  upon  error  of  judg- 
ment, should  incur  capital  ptmishment. 

Where  it  is  replyed  by  my  Lord  Advocat, 
That  the  pannel  cannot  pretend  ignoranoe  of 
the  writing  qtiarrelled,  because  by  his  deposi- 
tion the  7th  of  June,  be  has  deolared  that  he 
thought  it  not  fit  to  bepresented  to  his  m»> 
jesty;  It  is  answered,  That  the  reply  is  not 
relevant,  and  that  the  pannel  then  thmking  it 
not  fit  to  be  presented,  hinders  not  but  the 
said  writing  bemg  thought  fit  b^  others  to  be 
presented  to  bis  majesty,,  and  indeed  offered  to 
tiis  majesty,  the  paunel  thereby  was  ctmfirmed 
the  more  to  think  of  it  as  a  supplication,  and 
may  make  the  defences  thereupon,  his  credu- 
lity foresaid. 

Where  it  is  replyed  by  my  Lord  Advocat| 

*  Quod  omnis  igoorantia  juris  est  improbabilit 
'  et  punibili:>/  and  that  the  pannel  can  pre- 
tend no  probable  it!nornnce  thereof;  It  is  an- 
s^^ere^l,  That.tlie  addition  of  tlie  act  of  pariw- 
iiient  94,  anent  concealers,  %v hereupon  this 
part  ot  the  dittay  is  only  founded,  had  never 
^treii^th  nor  vigour  of  law,  (newer  being  yet 
prac-ti!»ed  agai«9(  any  bince  the  first  iiiakmg 
tliereof)  but  bciiii^  as  it  were  by  de»uetude 
nt'Olisbed,  ut  supra  mour  first  exception,  shews 
thai  the  ignorauce  thereof  it  neither  improba- 
ble, nor  punishable  against  tlie  pannel. 

Where  it  is  rtplyed  by  my  Lord  Advoctt  to 
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that  part  of  the  fourth  exception,  bearing  *  qaod 

*  credulitas  id  funis  prebat  causam  probabi- 

*  tern/  and  that  by  parity  of  reason  it  should 
have  place  also  in  the  matter  of  infamous  hbels; 
to  the  which  it  is  repiyed, '  Quod  ilia  credulitas 

*  aliter  probanda  est  quam  per  juramentum 

*  rei:'  It  is  answeredy  That  the  Pannel  urges 
DOt  his  credulity  of  the  writ  quarrelled  upon  his 
own  Declaration,  only,  but  also  upt^n  other 
circumstances,  evidences,  and  presumptions, 
already  adduced  in  the  said  fourthj  exception 
and  former  defences;  which  clearly  evinces  the 
pannd's  credulity,  and  the  justness  thereof. 

Where  it  is  replyed  by  my  Lord  Advocat  to 
that  part  of  the  exception,  proporting  the  words 
of  tM  law  where  it  is  said,  *  Ubi  de  obligando 
'  et  liberando  quvritur,  propensiures  esse  debe- 

*  mus  ad  liberandum ;'  to  toe  which  it  is  reply- 
ed, That  the  law  cited  has  no  place  in  clear 
and  manifest  crimes,  as  thb  is :  It  is  answered, 
that  the  reply  takes  eontrovenum  pro  confesso, 
That  the  cnme  whereupon  the  pannel  is  ac- 
cused is  clear  and  manifest,  which  it  is  not ; 
but  in  the  notion  of  a  crime  (if  any  there  be, 
which  we  do  not  grant)  the  ftme  is  most  ab- 
struse and  obscure :  and  if  any  clearness  be, 
it  is  for  the  pannel's  innocency;  in  respect 
whereof,  the  exception  stands  relevant,  notwith- 
standing of  the  reply. 

It  is  further  duplyed  bv  Mr.  Roger  Mowat^ 
to  the  reply  made  by  my  Lord  Advocat  to  that 
part  of  tlie  said  fourth  defence,  bearing  that 
the  nannel  is  not  punishable  for  not  appre- 
henaing  and  not  revealing,  upon  an  art  become 
in  desuetude,  because  the  ieidges  are  ruled  by 
the  laws  of  the  kingdom,  as  the  acts  of  k. 
James  1,  and  k.  James  4,  bears;  and  that  there 
is  no  prescription  in  laws,  and  that  '  omnis 
'  iporantia  juris  est  improbabilis  et  putiibilis.' 
It  is  duplyed,  That  albeit  the  Ieidges  ar^  and 
afaonld  be  ruled  by  his  majesty^  laws,  yet 
where  laws  are  become  in  desuetude,  and  have 
never  been  practised,  the  Ieidges  ought  to  be 
certified  thereof,  and  new  intimation  ought  to 
be  made,  as  in  the  first  defence  at  length  is 
contained.  And  neither  of  these  can  be  al- 
ledg^  in  this  present  case ;  and  therefore  the 
dangerous  consequence  of  this  and  the  like 
laws  ongbt  to  be  prevented  before  the  same  be 
practised,  which  is  the  mind  of  the  law-giver. 
Add  to  that,  bearing  that  there  is  no  prescrip- 
tion in  laws;  is  is  duplyed,  that  desuetude 
must  be  estimat  equipollent  to  the  prescrip- 
tion of  laws  obscure,  or  that  are  not  in  daily 
custom.  And  where  it  is  replyed  against  pro* 
bable  ignorance,  '  Quod  omnis  ignorantia  juris 
'  est  hnprubabilis  et  puni bills ;'  it  is  duplyed, 
That  *  Ignorantia  juris  in  damnis  vitandis  non 

*  nocet  •/  and  this  is  our  case.  And  where  it  is 
replyed  to  that  part  of  the  said  fourth  defence, 
bearing  that  the  pannel  had  probable  ignorance, 
tfie  defence  ought  to  be  repelled,  because  the 
nature  and  strain  of  the  quarrelled  writing  must. 
be  the  rule  of  the  punishment  or  impunity, 
and  not  the  hpinion  of  the  pannri ;  *  £t  quod 

*  est  ignorantia  maxime  inexcusabilis  nescire 
'  hoc  quod  omncf  sciont :'  it  is  duplyed  to  the 


said  reply,  That  the  pannel  still  contends  that 
the  nature^and  strain  of  the  supplication  quar* 
relied  may  be  the  rule  of  his  punishment  and 
impunity,  according  to  his  opinion  of  the  right 
meaning  and  sense  that  he  made  thereof,  for 
the  reasons  already  adduced  in  the  former 
duplies  immediately  preceding;  wherein  the 
pannel  contends,  that  with  reason  be  himself 
must  be  the  only  trucheman  and  interpreter  of 
the  said  writing,  in  case  any  other  cpmmentar 
or  interpretation  be  made  thereof,  containing 
such  a  sense  and  meaning,  as  being  received 
and  admitted,  will  bring  upon  him  we  punish- 
ment of  death :  which  duply  is  here  repeated 
brrDitati$  cauta. 

And  where  it  is  replied.  That  the  Reproaehee 
and  Exprobatiuns  therein  contained  are  so 
nottour,  that  the  pannel  nor  none  of  his  judg- 
ment  could  ^pretend  ignorance  on  the  reading 
thereof;  it  is'dupl jed  tU  tupra^  that  the  pannel 
refuses  bu  having  knowledge  of  any  smsh  re- 
proaches, and  professes  bis  ignorance  thereof: 
albeit  he  read  the  same,  and  otkiers  likewise  of 
better  judgment  than  himself,  who  did  never 
observe  nor  find  out  the  like,  according  to  Uieir 
judgment  and  understanding.  Which  !«• 
proaches  and  scandals,  if  they  had  perceived 
and  remarked,  (as  they  did  not)  would  have 
touched  them  as  near  ^as  any  other  of  his  mi^ 
jesty's  subjects  whatsoever  of  their  quality  or 
degree  :  but  seeing  the  pannel,  and  the  rest  of 
the  hearers  and  harers  of  the  said  quarrelled 
supplication,  pretend  their  ignorance  foresaid 
of  any  such  knowledge,  as  is  now  expressed  in 
the  said  dittay  ;  the  pursuer  can  never  be 
heard  to  force  any  other  knowledge  upon  them, 
to  tliat  end  that  they  may  be  found  guilty  of 
the  crime  libelled,  and  punishment  of  deatb 
therefore. 

And  where  it  is  replyed.  That  it  is  <  igBO- 
*•  raiitia  maxime  inexcusabilis  uescirq^oc  quod 
'  omnes  sciunt  ;*  it  is  duplyed,  tliat  my  Lnrd 
Advocdt  will  do  well  to  apply  that  mie  to  the 
present  case,  and  show  ^  quod  sit  hoc  qnod 
'  omnes  sciunt.'  For  if  his  lordship  means  by 
his  dittay,  then  that  rule  can  have  no  place 
here,  because  no  man  knew  any  such  glosses  or 
mterpretattonof  the  said  supplication,  but  the 
pursuer  himself,  before  the  coming  furth  of  the 
said  dittay.  And  if  before  that  time  many 
were  of  another  opinion,  concerning  the  mean-* 
ing  of  the  tSd  supplication ;  theu  my  Lord 
Advocat  cannot  be  heard  to  say,  that  it  was 
'  ignorantia  maxime  inexcusabilts' in  thepannd 
'  nescire  hoc  quod  omnes  sciunt,'  seefOK  no 
man  knew  that  which  was  set  down  in  the  aaid 
dittay,  but  my  Lord  Advurat  himself:  and 
many  knew,  aind  yet  know,  that  the  said  quar- 
relli'd  Supplication  in  their  judgments  and  con- 
ceptions carried  with  it  no  such  meaning  or 
construction. 

And,  where  it  is  replyed.  That  the  Panner* 
Defence,  founded  upon  his  depositions  which 
he  made  voluntarily  for  satisfaction  of  the  com* 
mittee,  cannot  be  respected,  because  the  most 
substantial  parts  of  the  aitta^f  are  founded  upon 
the  said  quarrelled  supplication,  and  not  upon 
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tbe  paBDel*s  depositions ;  and  that  bis  denial 
of  knowledge  by  oaithy  cannot  Jiberat  him  from 
tbe  painofdeaib:  It  is  dupljed,  Tbat  albeit 
•many  substantial  points  of  the  said  dittay  be 
founded  upon  the  said  supplication,  yet  tbey 
ura  founded  upon  tlie  spanners  depositions 
also.  And  albeit  tbe  said  dittay  quarrels  and 
impugns  the  said  supplication  in  sundry  pair- 
tagesy  which  tbe  pannel  doth  not  maintain  as 
tbey  are  espressed  in  the  dittay,  because  when 
be  and  tbe  other  supplipants  read  and  beard 
the  said  supplicacion,  tbey  found  no  such  mean- 
ing in  it ;  and  they  leave  tbe  defence  of  that 
commentary  to  the  author  himself,  and  declare 
ut  supra  by  their  judgment  they  found  it  not 
of  such  a  strain  as  the  dittay  bean :  the  decla- 
tmtion  Cluitht  now  to  be  received,  for  clearing 
of  the  panttel  and  remanent  supplicants  from 
•U  suspicion  of  such  knowledge  as  the  dittay 
bears  upon  them,  for  the  reasons  foresaids,  con- 
tained in  the  former  defences  and  dophes.  In 
respect  whereof,  the  laid  reply  ought  to  be  re* 
pelled,  in  respect  of  the  saids  depositions  already 
given,  and  of  the  pannel's  declaration  upon 
•atb,  wbich  he  now  offers  to  give. 

Where  it  is  replyed  to  that  part  of  the  said 
Defence,  bearing  that  albeit  the  said  alledged 
libel  should  be  now  found  to  be  infamous,  yet 
cannot  be  drawn  back,  tbat  there  needs  no 
declarator  of  the  jud^e;  consequently  may  be 
drawn  back,  because  Jt  was  infamous  from  the 
beginning:  it  is  duplyed,  that  the  defence 
Stands  relevant  notwitt)standing  tbe  reply. 
Which  defence  bears  expressly  tmt  tbe  pannel 
and  other  supplicants  received  the  said  libel 
(now  quarrelled)  as  an  humble  supplication  ; 
iad  in  token  of  their  said  knowledge  addressed 
tbe  same  to  be  presented  to  bis  sacred  majesty, 
as  the  said  defence  bears.  And  so  wiiat  has 
been  found  out  since  to  be  therein  by  the  pur- 
tueiB,  a^  tbose  of  deeper  wit  and  kao«'ledge 
than  the  pannel  and  other  supplicants,  cannot 
be  laid  to  their  charge ;  for  whom  all  pre- 
Mmptions  are  most  clear  and  evident,  that 
the  paanel  bad  never  so  much  as  one  thought 
or  opinion,  as  is  contained  in  the  dittay. 

Where  it  is  replyed  to  that  part  of  tbe  ex- 
ception founded  upon  the  instance  of  treason, 
M  tbe  same  bears ;  it  is  dnplyed,  that  my  Lord 
Advocat  in  that  answer  takes  eantroversum  pro 
€omfetMOy  ever  taking  this  for  a  graimd  tbat  the 
application  is  seditions  and  scaiSalousy  and  so 
to  be  reputed  and  bolden  af^ainifc  the  pannel 
ond  others  in  like  case,  which  is  still  denjred, 
for  tbe  reasons  before  adduced.  Where  it  is 
ooswered  by  my  Lord  Advocat,  that  that  pari 
of  the  said  defence  anent  tbe  revealing  to  the 
oar4  of  Rothes  is  not  relevant,  in  respect  of  the 
act  of  parliament ;  it  ia  doplyed,  and  ought  to 
be  repelled  in  respect  of  the  former  duplies  an- 
swering .this  point,  that  earb,  the  time  of  mak- 
ing the  said  act,  were  bom  counsellors;  and 
tbat  tbe  earl  of  Rothes  was  a  sheriff,  which  the 
•Bt  allows. 

'And  wbere  it  is  replyed,  That  the  offisr  to 
Kb  majesty  oeii  reieoat^  except  it  were  alledged 
tbflt  be  oitred  it  as  «  scandakma  1^;  it  is 


dnplyed,  that  tbe  said  reply  is  no  ways  relevant^ 
because  it  was  sufficient  by  presenting  it  to 
bis  royal  majesty  to.  reveal  the  slune  in  that 
manner :  and  it  c«nnot  be  now  known  whether  it 
would  have  been  so  thought  by  his  sacred  m»» 
jesty,  albeit  be  refused  tbe  samen  ;  but  it  is 
certain  tlmt  the  pamid  and  the  presenicr  would 
never  have  presented  the  same,  if  tbey  bad 
thought  it  scandalous.  And  that  part  of  the 
defence^  bearing  that  it  was  revealed  by  tbe 
presenting,  needs  not  to  bear  that  it  was  offered 
to  be  presented  as  scandalous,  for  tbat  was  not 
their  end,  neither  had  tbey  any  such  meaning ' 
by  the  said  presenting ;  their  intentioo  being, 
as  is  contained  in  tbe  said  defence,  to  have  it 
presented  as  an  humble  suppbcation,  lo  receive 
a  gracious  answer,  as  other  remonstraocea  had 
gotten  before.  And  so  there  is  no  necessity  to 
alleilge  it  was  to  be  presented  as  »  scandalous 
libel. 

And  where  it  is  replyed,  That  (grmiting)  tbe 
said  revealing  to  bis  majesty  migbt  have  been 
sustained  as  hiwful,  yet  tbe  pannel  b  ^niky  of 
death  for  not  apprehending ;  it  b  dnplyed,  that 
the  said  reply  is  not  relevant,  becaoM  if  tbe 
said  revealing  was  lawful,  ergo  there  was  no 
necessity  of  apprehending  ;  for  the  words  of 
tbe  act  of  parliament  anent  tbe  proliifaitioa 
are  alternative.  And  albeit,  as  it  is  anssretcd 
before,  tbat  the  pannel  thought  Bir.  Haig  to  be 
author,  yet  in  respect  of  this  concepticm  of  the 
said  libel,  he  thought  him  not  to  oe  socb  an 
author  as  merited  apprehension,  becanse  the 
said  libel  in  bis  opmjon  fell  not  witfaio  the  said 
act  of  parliament.  And  repeats  bb  former  an- 
swer, end  tbe  two  practicks  about  the  appro* 
bending  of  free  leii%es ;  adding  tberennto  tbo 
late  lord  Maxwelfspractick,  who  having  appre^ 
bended  hj  virtue  of  a  eommbsion,  was  not* 
witlistanding  forefaulted  therefore. 

To  the  reply,  bearing  that  ray  Lord  Advocat 
granted  tbat  the  circumstances  of  tbe  receipt 
of  Haig*s  letter  are  not  essential  parts  of  the 
dittay  per  sf,  but  used  as  adminiaes  to  mi^f' 
vat  the  pannel's  crime  of  not  a{>prebeDdia|;^ 
and  giving  him  occasion  to  escape,  and  eneer- 
taining  of  correspondence  with  kim  thereafter  z 
it  b  dnplyed,  that  the  paaael 
saia  aftsw 


rators  accept  of  tbe 
tbat  no  respect  be  bad  thereto,  as  ane  essstial 
part  of  the  ditUy.  And  the  alledged  cor- 
respondence b  no  ways  relevant,  not  beariag 
tbat  the  pannel  did  write  lettets  to  Haii^:  for 
correspondence  must  be  mutual,  etfacrwiso  k 
can  be  no  correspondence. 

Wbere  it  b  replied,  *  quod  noa  eat  hujus  lo- 
*  ci'  to  produce  Hnig^s  letter;  it  ia  diiplyed. 
That  it  b  *  maxime  hujus  lod'  to  be  produc- 
ed, if  tbat  part  of  tlie  Dituy  fonoded  upon 
it  be  found  relevant,  because  they  were  already 
produced  by  warrand  of  my  Lord  Justice ;  and 
being  now  produced,  nothing  shall  be  found  in 
them  to  carry  any  wairand  for  that  paito^  tbe 
said  Dittay.  And  being  produced  to  the  pan- 
nel, and  his  procurators  for  tbdr  information 
imd  defence,  must  yet  be  produced  to  be  coav- 
pared  with  the jaid  Dittay.    For  if  ihey  sUi 
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fed  that  the  Dittay  and  the  Letter  do  not 
agree,  then  that  part  of  the  said  Ditta^  found- 
«d'ttpei>  the  said  missive  will  not  be  sostainedy 
ttod  BO  cannot  be  pot  to  the  knowledge  of  an 
ioquest.  In  respect  whereof,  tlie  hiiil  replies 
atfid  all  the  meinbers  thereof  ougbt  te  Be  re- 
pelled. , 

It-  U  daplyed  by  Mr.  John  Nisket;  Where 
it  if  replyed  by  my  Lord  Advocat,  That  the 
dispute  against  the  relevancy  of  the.qualifica- 
tioa  is  dUperfluouSy  became  the  general  sab- 
BuinptioD  conform  to  the  act  of  parliament'  is 
p6PU  Belevaat :  it  is  daplyed.  That  the  gen^ 
nUi»  not  relevant,  '  quia  noaoporteC  in  crimi- 
'  nibtts  vogari/  Leg.  Libellorum,  F.  de  Acco- 
eationibiis }  ^  £t  loGiis»  et  tempus,  et  nunaiia 
'  dehcti  exprimenda  sunt ;  alioqui  accusatio 
^'ipso  jure  est  nulla.'  Claras,  ^  final.  QiuesU 
TAf  noro.  a. 

Whereas  it  is  reply^  by  my. Lord  Advocat, 
That  the  Dittay  is  not  contrair  to  itself,  be- 
cause of  the  acquainting  his  majesty  by  my 
lord  Botltes's  means  does  not  ezpiat  and  purge 
ihe  conoealing,  my  lord  Rothes  not  beine  one 
of  these  persons  to  wliom  the  delators  of  such 
pieces,  and  authors  thereof,  is  appointed  by  the 
act  of  parliament :  it  is  duplyed.  That  these 
penoBS  are  only  specified  for  receiving  of  such 
delations  in  wubiidium^  where  the  revealer 
koows  not  any  other  summar  and  secret  way 
(D  aoqaaint  bis  majesty ;  and  not  to  tye  them 
to  an  Donecessary  circuit,  where  by  a  more 
oompendious  way  bis  majesty  may  be  acquaint- 
ed, and  the  authors  snpprest.  And  we  repre- 
MBt  the  inconvenient  to  ensue,  if  parties  by 
whose  means  his  majesty  has  been  acquainted 
with  pieces  of  that  kind,  shall  be  obnoxious  to 
the  pains  of  the  act  for  not  seekinf*  a  bailly  or 
shenff,  to  tell  uotO'them  that  which  by  other 
and  more  du'ect  means  is  shown  to  bis  majesty. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  the  acts  of  parliament  require  not  a  judi- 
cial declarator  of  the  nature  of  such  pieces,  nor 
the  former  knowledge  of  the  party  challenfred, 
but  without  distinction  punish  the  not  revefuers 
and  not  apprehenders  of  the  authors  of  pieces 
materially  seditious ;  '  £t  obi  lea  noo  distin- 
'  goit,  nee  nos  distitiguere  debeinus  :*  it  is  du- 
plyad,  That  statutes  being  panicolar  conclo- 
•ionaof  law,  presuppone  principia  umrkrtalia 
st-prmOf  and  imply  iiitrinsecally  the  comn^n 
notions  of  law  and  reason.  And  therefore  see- 
ing m  reason  there  oannot  be  a  crime  of  con- 
cealing, unless  the  piece  or  author  alledged  to 
be  conoealed  were  either  declared  to  be,  or  to 
the  puuial's  knowledge  were,  such  as  lie  ought 
to  reveal,  because  cehre  is  relative  to  know- 
ledge ;  it  is  not  relevantly  subsumed  that  Haig 
was  author ,of  ane  piece  materially  scandalous, 
and  that  the  pannel  revealed  him  not,  unlew  a 
former  knowledge  were  assumed  likewise. 
And  the  law  itseSf  ftimishoth  a  ground  for  this 
distinction,  because  the  word  *  concealing'  im- 
potteth  knowledge :  '  £t  statuta  punientia  de- 
Mieta  oapitaliter  noa  habentlocom  nisi  dolo 

*  interveniente,  etiam  qnod  de  dolo  non  fiat 

*  flMMio.'    Paalus  do  Castro  in  Lege  Ncmoy 
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num.  5.  Codice  de  fipiscopis  et  Clericis, 
'  Ubi  perstringit  impentiam  judicum  oui  .verbis 

*  statutorum  mordicus  inherent,  et  molto  magis 
'  cum  dolis  reqoiriiur,  vol  expresses vel  tacite, 
'  tunc  enim  nee  lata  culpa  sdfiicit,  tacite  au- 

*  tern    requiritur  dolus,  cum  sututum  utitur 

*  verbis,  nultus  audeat  vel  praesamat/  Which 
are  espresslv  in  the  ace  of  the  10th  parliament ; 
and  most  of  necessity  be  considered  to  under* 
stand  the  addition  contained  in  the  act  of  the 
14th  parliament ;  <  Idque  multo  magis  in  de* 

*  Jictis  qua  de  sua  natora  reqoinint  dolum 
'  prout  est  falsom  injuria  et  simili^.'  Phar. 
Qusst.  Btf  per  totam.    Whereas  it  is  replied, 

*  Quod  judex  debet  procedere  secundum  natu- 
'  ram  rei  prohibits,'  and  should  not  leave 
place  to  elude  the  law  tub  veto  opinionis  ;  it  is 
dtiplyed,  Tliat  by  all'  statutes  of  that  naturo 
crimes  are  only  obviated  and  prohibited :  And 
the  judge  should  proceed  to  tiy  Whether  crimes 
be  committed,  or  not,  and  hot  to  condemn, 
escapes  or  errors  of  judgment,  which  are  not 
arbitrary  to  the  will  to  shun,  bat  depend  upon 
the  disposition  of  organs  and  representation  of 
famasnM,  which  are  exhibited  '  ab  intellectn 

<  agente,'  and  '  necessitate  intcUectum  patien* 
'  tein,'  to  ane  assent,  where  it  is  furnished' 
with  no  probable  grounds  to  elide  the  same  ; 
as  is  known  even  to  the  novices  in  philosophy 
by  that  trivial  maxim,  '  Intellectus  per  assen- 

*  sum  praamissarom  convincithr  ad  assentien* 
'  dum  conclusioni,  saltern  quoad  speciiica* 
'  tionem.'  And  wliere  tny  Lord  Advocat 
would  expose  the  weakness  of  the  panneFs 
judgment  in  not  discovering  the  nature  of  sedi* 
tious  pieces,  to  enforce  the  punisliment  of  a 
crime,  it  is  duplyed,  That  the  law  is  not  eluded 
by  the  slender  pretence  of  opinion  ;  but  the 
patmel's  conception  of  the  piece,  veritietl  by  his 
oath,  and  by  all  possible  presumptions,  which 
we  baveat'length  deduced,  must  tiberat  him 
fixMn  the  goilt'and  pain  of  the  crimO)  seeing  in 
law  *  carent  animo  iajuriandi  ex  quo  crimen 
'  comnstit,'  verified  by  the  oath  of  the  parry  ; 
and  any  H^sisting  presumption  imports  abtoAti* . 
/ur,  as  is  already  shewn  by  the  forecited  laws, 
and  the  hannony  of  doctor?.  And  whereas  it 
is  replied,  '  Quod  ignorant ia  juris  non  excusnt 

'  in  delictis  atrocioribm  ;*   it  is  duplyed,  That 

<  ignorantia  juris'  being  at  the  most  *  lata  col- 
'  pa  aequiparator  dolo,  et  non  excosat  in  ao- 
'  tionibus   descenJentibus  ex  contractn,    vel 

*  quasi,  sed  excused  in  criminihus  vel  delictis, 

*  quia  voluntas,  que  maleficia  distingnit,  ypeo- 
'  tatur,  non  Veritas  vel  eiitus.'-  Leg.  Divus 
Ilkdrianus,'  F.  ad  Legem  Corfleliam  de  Sica- 
riis.     Phar.  Qssest.  87.    *  Ubi  regnlariter  do- 

<  lorn  requirit,  et  ubi  abest  dolus,  pcenam  as- 

<  sent  cessnre,  idque  etiam  in  crimine  Isese  nm« 

<  jestatis,'  num.  10,  et  per  totam.  And  the 
atrocity  of  the  crime  excludes  not  a  probnblo 
excuse,  '  Quia  causa  quaeiibet,  etiam  levitas^ 

*  creduHtas  excusat  a  dolo  regulariter/  Phar. 
Qus!st,  90,  num.  1.  *  Kt  non  sokinl  si  sit  levis 
'  sed  colorata  et  irrationnbilis  imo  etiam  teme* 

<  raria  et  bestialis/  Idem  ibid.  nam.  3.  Ubi 
refert  doctores  coftcordaotet  Claudius  Batta»» 
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diie^  Beg,.  *■  Si  f.itua  credolitas  a  dolo  evcusat ;  the  paond's  conception  thereof,  beamse  it  it 

*  cum   «ebemeD<ibti8  pr«sum|.'tionibu«  proba-    oiilj  required  tbat  tlie  piece  abould  be  really  a^ 

*  lur/  uuni  1  &  2.     *  Et  call^a  ievis  excusat  '  di<idus;  it  a  duphed,  '1  bat  in  matter  of  crime 

*  in  iTiiiunew'injuriarum,  et  ad  ekcusandum  suf-  !  tbe  intent  ion  and  conception  ismo»t  consider- 

*  ficit  error  verus  vel  piissuiiiptu>>/     Pbar.  dicta  i  able,  a^  is  already  iiiculcat ;  and  wiien  there  is 
Quft^t.  iiU'M.  20,  *  Et  leviscau^n  excnbAt  etiam    a  qiif  btion  auent  the  cre<luUty  of  Uie  partv,  hit 

*  in  crimine  !«>&  majeHtaii^/    Ibid.  num.  $d.  i  credulity  is  probable  ly  oath,  Bttrnd.  §  Recte 

*  £t  uiulto  magis  in  im  qui  de  sun  iiatura  nac  [  Lege  inter  omnes^F.de^u no;  especially  where 

*  de  jure  civib  repr  bata  ^uiit :'  As  is  the  points  I  iliere  coo'  ur  some  presumptions.     Whereat  it 
of  not  apprelitndint!;  and  conceutin^.      Mbi    is  i^eplyed,  That  *  upionmiia  e»t  ineicusabilit 

'  '  f  nescire  quod  omiies  sauut;'    and  tbat  the 

pannel's  narrow  advertency  and  oanvasting  of 
tbe  piece  challenged,  in  rending,  copying,  ad* 
vising,  interHninft,  joined  with  his»  opinion  anent 
the  presentation  then  of,  excludes  all  presump- 
tions 61  ignorance :  it  u  duplyed,  that  it  cannot 
be  said  *  quod  omnes  sciunt,'  seeing  my  lord 
Uothes,  a  nobleman  of  tmineut  quality  and  suf- 
ficiency, made  ofler,  at  least  mention  thereof, 
as  a  supplication  to  his  majesty,  for  tbe  pannel't 
opinion.  It  is  already  answered  for  bis  per- 
pending of  the  piece ;  it  is  so  far  t'rum  aK|;r»- 
VMting  or  coiivincing  bis  knowledge  nf  the  piece 
to  be  of  that  nature,  that  he  is  confi<tent  that 
inditferent  and  impartial  judgutents,  the  more 
ttiey  advert  to  the  strain  of  it.  they  will  be  the 
mote  edififd  of  the  nature  of  it,  that  it  is  not  so 
notiourly  injurious.  And  therefore  the  pannel 
protests  that  his  procurators  may  vindicate  hit 


*  enim. dolus  non  pre*<(imitur,  et  si  quis  sic  egi* 
*■  rit  sine  dolo  ct  animo-  deiinquendi  crrdiiur 

*  agentis  assert ioni  ex  quo  habet  pro  se  juris 

*  prxsumptiouiiu/      Num.    14-,  et  nimi.  90. 

*  £t  ignoramia  juris  exQusat  a  d'>lu.'  Num.  91. 

*  £t  crassa  supma  et  affectata  excusat  ex  opi- 

*  nione  Baldi  et  Tiraquclii/  quo  citat.  num. 
99.  *  Nisi  sint  circa  ea  qux  sint  de  jure  natu- 
*■  rali  gentium  et  divina  prohibita.'  Whereas 
tt  it  replyed,  That  tbe  pannel  cannot  pretend 
ignorance  in  res^iect  of  tbe  piece  coiispicuously 
iolamous,  and  of  tbe  pannei's  suibciency  and 
qualifications  and  in  respect  of  the  person  in* 
jlired,  being  his  sacrtd  majesty  ;  and  therefore 
excludes  ali  excuse  upon  cuiiosity,  or  any  other 
respects,  excqs.ible  by  tbe  law,  and.  at  Inst,  m 
respect  of  the  pannrl's  disiippruvini*  of  tlie 

?iece  in  nis  owq  depositions :    It  is  du}  lye«l, 
hat  the  piece  is  not  uotrourly  infamous  ibr 
tbe  reasons  adduced.     And  here  ue  pn»tf>s(,  I  conceptions  of  it,  and  remonstrate  ttie  strange 
That  my  Lord  Advocat't  odious  det-.yplier'ng  ui  \  lufi  rt.icis  that  the  Dittay  makes  of  it.     Where 


the  piece,  necessitates  us'  to  vindicate  not  it- 
self, but  the  conception  that  tlie  pannel  had, 
and  that  any  man  may  bave,  tb^t  is  not  pre- 
occupied with  the  unnatural  gloscs  of  the 


it  ib  replyed  by  my  Lord  Advocat,  Tliat  appre- 
henrling  is  warranted  and  enjoined  bv  tbe  acts  of 
parliament,  and  therefore  not  dangerous ;  it  it 
dupl^*ed,  That  apprehending  is  warrautid,  whea 


pittay.     And  for  the  pannefs  qualitications,    panics  are  able,  by  lawful  probation,  to  bind 


jt  evincetb  that  he  would  not  have  delivtred 
a  piece  nottourljf  infamous  lo  be  pn  sensed 
to  Lis  majesty,  as  is  acknowledged  by  the  Dit- 
tay, and  so  to  have  eiidang<  red  his  lionour  nud 
life,  if  be  had  had  any  such  conception  ot  it. 
And  for  the  paonel's  disproving  of  i  lie  pitce,  it 


upon  the  ('er>ons  apprehended  the  goilt  of  the 
crinii  for  «  bicb  they  aelate  and  apprefat  nd  them. 
And  tliut  even  in  tbe  crime  of  Irse  majestj 
there  IS  no  warrant  to  apprehend  parties,  allieit 
known  to  the  apprebeu(ier>  guilty  of  tJie  crime^ 
unit'»s  they  be  able  to  qualify  and  prove  tlie 
eonvinreth  not  bis  simstrous  iiitenrion  in  u^ing    guilt,  under  the  pain  of  TmxiitmaSm  and  reta 


or  having  a  piece  dinprovahle,  becanse  tt  is  iu>t 
.deponed  ihiit  he  dis|  rovfd  it  os  st^diti-'Us  ur  in- 
famous, but  *  quandu  verba  c«iife»sionis  swit 

*  dubia,  possum  c  t  dt-bent  di^  cUurori  1 1  mterpre- 

*  tari  pfr  r«»ntitf  ntem,  et  n  mi  iiorern  partem.' 
Pbar.  Quaeot.  81.  oum.  38.  '  £t  onifessio  du- 
*■  bia  it  mt  etta  iuttrptetatur  in  hou.tm  partem 
'  in  f<ivt>rein  conh;«<Hi!»,  et  secundum  iitius  in- 

*  tcntiont  111^'  Bald,  in  Leg.  Unica  num.  23. 
Cod  ice  de  Confe^-sis.  And  tbe  punnel  Ht-claies 
lh«t  he  di«prove<l  it  not  as  seditious,  hut  fit  to 
be  suppresstd.  iu  respect  of  his  majesty's  will 
expre<>sed  to  my  lord  Hothes  anent  pieces  of 
thai  strain.  Whereas  it  is  replyed  by  my  Lord 
Afivocat.  Thai  the  defect  of  the  common  \fiw, 
in  the  point)  of  concealing  and  not  apprehend- 
ing, cannot  he  o*  trudt-d,  and  that  ttiere  can  be 
no  prescription  of  laws ;  yet  tliere  is  antiqua- 
tion  «nd  (iesuetod(>,  as  we  bave  before  shewn  : 
And  the  defect  of  the  common  l><w  is  adduced 
a«  a  proha)  e  ca  dour  ot  the  desuetude  in  points 
deho  ding  tmiu  the  common  law.     Whereas  it 


li'tioii  in  case  they  succumb.  Where  it  it  re- 
plyd,  I'but  tbe  most  material  part*  of  the  Dit- 
t»y  are  founded  upon  tbe  natuie  of  tbe  piece 
i:seif,  ai.d  not»ipon  the  panncrsdepo>«itions;  it 
is  duplyed,  Tbat  howsoever  there  r*  sulu  a  rele- 
vant defence  in  law  upon  the  panuels  Qb«eniia 
unmiy  Mrhich  is  prnbiible  by  bis  oath,  assisted 
«%itb  prrsuinpiiob>;  and  »  admitted  in  the  most 
strict  inqi<i!>iiiuns,  as  is  constant  by  the  unifom 
and  coustaiit  harmony  of  all  criminalists* 
Wbeteas  it  is  replyed  by  my  t«rd  Advocate 
1  bat  il>ere  needs  not  a  declarator  of  the  judg^ 
to  he  drawn  back ;  it  is  duplyed,  Tbat  in  all 
couiifrit  s  wltere  tbe  concealing  of  here  tic  books 
is  pimij>hed,  a  judicial  declarator  is  necessarily 
required;  and  the  private  opinion  and  mistak- 
ing of  parties  bi-fore  df  ciaratuf  was  never  cen* 
sured,  much  less  punisheil. 

Whereas  it  is  leplycd  by  my  lord  Advocat. 
That  tbe  maxnn,  *  PronioVes  debemus  es>e  ad 
'  liherandum  non  habet  locum  m  atrocit»ribut 
'  ct  fteiictis  comra  prim  ipeni ;'   it  in  duplved^ 


i»ref.lyed     y,  ..y  ly^rd  Adrocat,  That  tne  na-  \  Tlint  wt  retoit  this  ans*»er,  •  nbi  Itx  noil  dis- 
luie  oi  lue  I  Koe  must  nUe^  aotwiihstandiug  of  j  '  tiu^^uit  i^ec  dtsungueie  debemut.    £t  bob  de> 
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*  linquit  qui  in  dabio  contra  fisconi  responder,* 
F.  de  Jure  Fisci ;   «  ci  turpe  est  et  principi  in- 

*  joriosam  credere  inventum  qui  principmn  om- 
'  pibus  benefacienteni,  nemineiu  ledentcm,  in- 

*  juria  yclil  efficere ;  et  qua%  is  excusaCio  etiam 
'leviflsimaet  maxime  fatua  in  crimiiiibus  atro- 

*  cissimis  admitritur.' 

It  is  added  bj  Mr.  Robert  Macgili  to  the  pre- 
c«di]igHJuplyP9,  That  where  my  Lord  Advocat 
replieth,  that  *  juris  ijrnoraniia  non  exrusat ;' 
tiiat  the-said  rule  luiiy  be  tmt^erstood  *  in  jare, 

*  quod  Qsu  invaluit :'  for  even  if  in  ibese  pt  try 
statutes  anent  the  infticting  of  pecunial  pain» 
contained  in  the  9ih  act,  pari.  «1, 1612,  a  new 
intimation  of  them  is  thought  fittnig  to  put  the 
kidg^  in  mnta  fide  before  they  be  practised, 
what  then  in  this  act,  and  sonie  others,  undrr 
the  compass  whereof  sundry  here  may  fall,  -hall 
there  not  an  intimation  be  rr'quired  where  iife, 
honour,  and  lands,  arc  in  danger,  and  a  capital 
pain  to  be  inflii:ted  for  to  put  the  leidges  m  male 

jWe  f  Item,  Where  it  is  r^plyed,  *  Quod  nee  ig- 

*  nprantia  facti  excusat  propter  pnesumptum 
<  dolum ;'  it  is  answered,  that  the  panneIN  *  ^- 
'  norantia  facti  'is  *  ab  omni  Holi  praesumptione 

*  aiiena;'  who  could  never  think  that  unoerthe 
gentfral  law,  comained  in  the  addition,  could 
come  in  all  sort  of  iuordinnte  speirlies,  and  all 
sort  of  hearers,  concealers,  and  not  apprehend- 
en.  And  for  the  excusing  of  any  dole  that  can 
be  presumed,  he  adduces  the  knowirdge  of  law 
and  reason,  which  ougiit  to  expon^  all  raunici- 
|>al  laws,  til  eviteiur  absurdnm  ;  vihich  is,  that 
all  sorts  of  tnordinnte  speeches  nr  writs,  eveu 
against  a  prince,  and  all  concealers  and  nnt  ap- 
prehenders,  should  be  punished  alike:  For  the 
Praetor  says,  *  Si  quis  advenius  ea  fecerit,  prout 

*  qUaque  res  erit,  animadvertam.'  *  Leg.  item 
apud  labiouem  15.  G.  951.  S8.  '  iTbi  de  pce- 
'  narum  disiinctione  ex  circumstantiis  joxta  Le- 

*  gem  aut  facta  16.  in  principio,'  F.  de  ptf  nis, 
«  quam  coasideratione  aflfectus  ct  animus  fiici- 

*  ends  maximum  hnbet  momentum,*  Leg.  ilia 
5.  i  1.  dicta  Leg.  15.  §  38.  Lece  si  quis  certum 
26.  in  6ne,  F.  de  Injuriis.  So  tliaC  my  Lord 
Advocates  reply  anent  credulity,  chat  it  excuses 
not,  and  that  it  is  nut  a  sufiicient  warrant  adju- 
ramtntum  purgatmum^  and  that  it  oscht  not  to 
be  here  received  ;  the  same  ought  to  be  repel- 

.  led,^  because  *  credulitas  sive  ju»ta  sit  causa  M\«e 

*  injasta  excu«at  ubi  tiolus  requiritur,'  as  in  our 
ease.  X^larus,  \  finofi,  Qussit.  60.  num.  2S. 
'  £t  quod  recipiatur  juramentum  pur^ativum 
'  concurrentibus  aliis  ad  animi  bom  prubatio- 

*  nem  indiciis  constat,'  per  Phar.  Qira»st.  105. 
Inspect.  3.  post  num.  Hi.  *  Leva  vero  judicia 
«  sufficere,'  ait  Alexander,  Cone.  115.  Columna 
penultima,  Volumine  quarto.'     '  Et  k  delicto 

*  etiam  conventicula,  et  raalse  cnngmationis, 
'  causam  Vel  levem'  excusare,'  ait  Cravetta, 
Cone.  4.  n«a.  96.  But  so  it  is,  there  may  be 
many  good  reasons  alledgeU,  wherefore  the 
panael  had  a  good  mind ;  as,  that  all  whtch  is 
in  this  quarrelled  petition,  might  have  been 
proponea  in  parliament.  And  the  rest  of  the 
reasons  adduced  In  my  second  exception, '  adeo 

*  at  dolus  non  sit  pneiumendus'  against  the 


pannel;  neither  is  the  argnmeift  good  timt  the 
pnniiel  disniluvved  it,  or  thought  it  not  fit  fur  a 
time,  ergo  he  thought  itsediti<rt»s  nrgtttur  iequi. 
And  because  my  Loitl  Advocat,  in  all  the 
members  almost  of  his  reply,  re-turns  upon  this, 
That  the  piece  of  itself  i^  reuUy  •seditious;  ami 
.  that  ob>coriy^nd  mnbiguity  of  words  may  re- 
ceive'evasion  s>nd  excuse  nmong  subjects,  but 
not  in  the  case  «»f  the  pai'n<  1 :  I  answer,  that 
the  excf  ptinn  s  tinds  good,  net«  ithbianding  of 
the  rt^ply,  in  respect  ofrhe  examples  and  cases 
ffillownig.  And,  fir^t,  I  con(<«>  thai  such  inor» 
dinate  ^peechtsand  writiniss  as  were  uttered 
betwixt  Catiline  and  bi^  complirf  s  again«t  a 
go\ernmenr,  nnd  against  a  prince's  prog<  nitors, 
or  hi«  person,  in  that  »'rt  are  poninhnhle  both 
in  the  f  e(!>on  of  the  speaker  and  pcnner,  at 
also  cif  the  hearer,  not  revealer,  and  not  a|>- 
prehendcr;  wherein  the  case  of  this  addition  H 
verified  :  and  no  others  are  henrer*,  nnt  reveal- 
ers,  and  not  apprt  benders.  Clarus,  §  ukiiaa. 
Quest.  87.  num.  9,  et  3.  But  mark  in  a  se- 
cond case,  *  Quod  nobilis  qui  directis  verbis  et 

*  assertionibus    drxi^  ait,    scripsir,  principem 

*  suum  r.on  babf-re  anim  im  retnunerandi ;'  liy 
MatheuH,  De  Afflictis,  decisione  307.  num.  iS7. 
is  not  tliouj^ht  f*nuishable  by  the  ordinal^ 
judge:  but  *  remittendus,'  ui in  L^g.  ITnica,  *  si 

*  quis  principi  muledixerit  ubi  tamen  imprope- 

*  ratur  defectas  liheralitatis,  qua  est  prsci*  «a 
'  virtus  in  principibus;'  as  our  Saviour  himself 
alhrro!i,  Luke  chap.  29.  EM^ytm  BountifuL  ^ 
The  third  ca«e  is  of  him  wtio  spak-e  or  writ 
that  which  by  interpretation  mi^bi  be  miscon- 
structed  to  ane  e%'il  sen^e;  as  was  said  in  the 
secoi^  part  of  my  first  excet>tion:  and  remits 
al»o  to  tint  comment  of  IVlenochius,  addoccd 
by  Mr.  Jolm  Nesbit  And  nhere  my  Lord 
Advocat  would  eschew,  by  saying  thai  Meno- 
chius  had  not  such  a  law  as  we,  and  that  vfe 
ouuht  to  be  governed  by  onr  own  laws;  f«mits 
to  the  end  of  my  first  exceptifm  anent  the  ex- 
|)Ositioo  of  all  municipal  laws,  according  to 
reason.     VIn  Gnylus  exponent  the  miixim, '  Ubi 

*  lex  non  distinguit  nee  nos  di.^tinguere  debe- 
<  mus,  et  ut  vitetur  absurdum  pnritatis;'  oi«ir 
laws  may  be  so  expounded.  Erso  if  the  au- 
thors of  these  last  speeches  and  writings  he 
scarcely  punished,  far  less  ought  the  hearers, 
not  revealers,  and  notapprehenders;  for  even  ia 
apprehension,  <quc  est  captura  oporfet  utcon- 
^  stet  de  criminis  enormitate,'  which  is  not  here. 

It  istriplyed  by  my  Lord  Advocat,  That  be 
finds  no  necessity  to  triply.  But  if  the  justice, 
and  his  lordships  assessors,  require  aay  thing 
to  be  explained  in  that  which  is  duptved,  apoa 
signification  of  their  pleasure,  he  shall  be  reader 
t<*  expend  nil  doubts  verba,  which  be  did. 

The  Justice  General  continues  this  Dyet  till 
to-morruW  the  I3th. 

The  said  13th  of  December,  1684.  Tlie 
Ju^tice  continued  the  Dyet  till  the  16th  of  De- 
cember, 1634. 

Curia  legitime  affirmata,  &c.  and  Procuraton  ia 
Defence^  as  before. 
Mr.  Eioger  Mifmat,  as  procuntor  for  the 
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pannely  repeats  only  the  former  defences,  •ad' 
duplies  of  tbeiDy  aneot  the  revealing  by  the 
paunel  to  the  ear^  of  Rothes  of  the  supplication 
or  petition  contained  in  the  dittay,  and  the  earl 
of  Rothes  his*  offering  tliereof  to  the  king's  ma- 
.  JMty ;  and  that  the  act  of  parliament  is  satis- 
fied theieby,  which  does  not  exclude  the  re- 
vealing to  other  persons,  nor  ere  mentioned  in 
the  said  act:  hut  athrms  positive  all  mauupr  of 
revealing,  whereby  knowledge  may  come  to 
bis  majesty,  which  is  the  end  of  tlie  said  re- 
veftliag,  siifficient,  as  said  is,  in  ane  act  of  this 
kind,  which  has  never  beenio  custoip.  And 
to  revealiiig  being  deari  as  said  ii,  there  needed 
DO  -apprehending. 

My^  Lord  Advocat  repeats  bis  former  an- 
swers, That  the  revealing  is  not  clear  nor  rele- 
vant; and  albeit  it  were,  that  the  not  appre- 
hending makes  the  panuel  guilty,  and  so  to  fall 
under  the  puniiihment  contained  in  tlie  aet  of 
parliament  libelled. 

^  It  is  altedged  by  Mr.  John  Niritet  under  Pro- 
testation, That  tiie  vindicating  of  the*  libel 
ehallenged  from  the  ghtsses  of  the  dittay,  shall 
not  impure  any  approbation  thereof  either  .by 
tlie  paimel  or  his  procurators ;  but  in  so  far 
as  they  are  necessitat,  by  my  Lord  Advocates 
replies,  to  vindicat  the  panners  ifmocency  in 
the  hearing,  or  any  other  accession  to  tiie  sai<l 
libel  chaUenged*  It  19  first  repiyed  by  my 
'.  LordiAdvooat  in  his  replies,  hearing  that  the 
nature  of  the  piece  is  so  notoriously  infamous, 
that  at  the  first  view,  it  is  apparent  to  the  most 
shallow  a^d  ordbary  understanding,  to  be  in- 
jurious to. his  majesty  in  all  the  points  libelled : 
it  is  duplyed  thereto,  that  the  points  of  the  al- 
ledged  libel  import  no  reproacli  to  his  majesty's 
'person,  estate,  or  governmenr,  in  the  panneKs 
conception,  for  these  reasons :  1st,  That  point 
aneut  gesture  is  not  reproachful,  because  '  sub- 
'  jectasuot  talia  ^ualia  pnedicata  deinoastrant,' 
Bartolin,  Primario  Leg.  3.  F.  de  Instructo  vel 
Instrumento  Legato.  And  tltere  is  nu  injuri- 
ous attribute  enunierat,  to  defame  his  majes- 
ty's gesture ;  but  ii  is  only  affinned,  that  Itis 
majesty's  notes  bred  a  fear,  wliich  i^  ane  attri- 
bute of  casualty,  and  not  of  quality.  He- 
condly,  Uie  intention  of  his  majesty^s  noting 
could  not  be  conceived  by  the  pannel  10  be  ane 
taming  of  hit  majesty  of  any  point  of  indiscre- 
tioD  or  injustice,  unless  the  act  of  noting  had 
been  qaaiihed  in  the  alledged  libel  to  be  uiiiust, 
or  indiscreet ;  which  were  sacrilef;ions  to  think 
of  a  prince  estranged  from  his  country,  and 
from  the  occasions  of  knowledge  and  knowing 
of  his  subjects:  for  be  may  injustice  and  wis- 
dom remark  tiie  opinions  of  the  lords  of  par- 
liament, and  thereby  probably  to  found  a  con- 
jecture of  iheir  inclinations  to  his  majesty*s 
seriice.  1  hirdly,  the  alledging  the  noting  of 
the  names  of  the  dis-as^^enter^  could  not  at  the 
firsc  be  conceived  to  imply  an  nfficious  pryini^ 
into  the  gesture  of  the  prince,  but  rather  a 
loyal  feiir  of  incurring  the  kiu^s  displeasure; 
taking  hold  of  a sioiple  gesture,  whereby  his 
majesty  mishi.have  seemed  to  have  taken  i^o- 
tiee%  of'  their:  uotowardneM  to  his  majesty's  ser* 


vice.  Fourthly,  there  is  no  grouad  of  rvpnmoh 
inferred  upon  his  gesture,  as  the  dittay  bca». 
It  is  duplyed  to  that  point  anent  his  nu^es^ 
Refusal  to  bear  the  reasons  of  some  dif-assemerS| 
That  the  first  part  of  the  Answer  to  the  former 
point  quadrats  here.  Secondly,  The  alledged 
refusal  of  his  majesty  to  hear  the  reasons  of 
the  dis-asacncers,  cannot  be  so  readily  coiw 
ceived  to  rub  matter  of  reproach  upon  hi» 
maj^ty's  sacred  person  or  proceediitts ;  but  in 
the  contrair  argues  his  majesty's  royal  gpodnets 
in  notaccepbng  the  sorupulousy  ,pr«posterowi 
anticipations  of  reasons  before  vetuig  m,padi»- 
ment,  as  being  derogatory  from  the^antient  •»! 
hereditary  liberty  of  noblemen's  ,votes»  and 
from  his  majssty*s  royoi  bountjr,  ready  lo  wtm 
auiesce  in  the  free  opmion  of  hi».  estates;  and 
far  (torn  «  previous  and  partial  espousing  ^f 
either  part  of  any  debatable  .point,  before  the 
final  decision  .in  parhamtot.  And  m  for  the 
inference  of  fear  to  become  obnoxious  4o  bis 
majesty's  displeasure,,  it  is  not  ane  inference  of 
ane  reproaclt,  but  rather  of  adutifiil  Uve,  which 
deboras  (runs  out)  ofttimes  into  a  needlen  feaiu 
It  is  answered  to  tliat  point  of  the  Dittagr 
challenging  that  passage,  viz.  '  That  the  op- 
'  posing  of  resolutions  carried  by  phiraliiy  of 
'  votes,  was  never  censured  by  a  prince  of  so 

*  much  justice,'  contaias  no  subject  of  reproach; 
but  ou  the  contrair,  ane  ample  and  doe  acknoar* 
lodgment  of  his  majes^'s  undoubted, goodness 
and  justice^  used  as  aii  argument  to  depiecat 
his  majesty's  censure,  us  iucompaiihle  with  Ijis 
majesty's  goodness,  and  the  example  of  other 
princeb  like  to  his  miyesty.  . 

It'is  answered  to  that  point  of  the  Diitay 
bearing  that  his  majesty's  honour  is  uudermiiied 
by  the  affirming  a  general  fear  of  innovation  in 
essential  points  of  religion,  that  his  majesty's 
honour  is  not  suined ;  because  there  is  nothing 
ofl&rmed  to  have  been  done  by  his majtsty^  which 
might  occasion  an^  such  fear;  and  the  panick  and 
groundless  fear  oi  subjects,  reflects  no  reproach 
upon  a  blameless  prince.  Sccondly,It  is  a£nncd 
that  there  is  fear  of  novation  intended,  but  not 
by  his  nsajesly,  as  is  dear  by. the  motives  of  tiiat 
fear. adduced  by  the  supplicants,  viz.  ^That 
'  there  is    allowance    of  printing   Arminian 

*  books ;'  which  is  not  positively  affirmed,  but 
upon  report,  and  the  impunity  of  Aimiuian 
preaching,  which  reflects  upon  churchmen  only, 
to  whom  it  is  incumbent  to  advert  to  the  print- 
ing and  pseacliiog'  of  orthodox  tenants.  And 
therefore  albeit  it  were  false,  cannot  fall  under 
the  compass  of  the  acts  of  parliament,  as  sedi- 
tiouii,  aud  reproBehfiil  to  his  oi:)je^ty,  his  estate, 
person,  and  proceed iu|ts. 

It  is  answered  to  tlie  point  of  •admission  of 
Papists  upon  the  parliament  and  articles.  That 
ill  the  Fanners  conception  it  reflects  not  against 
his  majesty,  and  therefore  is  not  rblevant  to  in- 
fer the  Clime  of  »sditiou8  libelling,  or  accession 
thereto.  Item,  It  i»  answered  to  that  point  of 
the  Dittay,  bearing  tlie  king's  maje4ty's  pro- 
ceedings to  be  misconstfucted  in  the  alledged 
prohibition  of  the  gentry  to  meet,  That  his  ma- 
jesty's royal  procedurt  is  not  toki^  .as  tiuipisi; 
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bot  wiihmitdjwag  upon- the  wofd«  of  juftice  or 
iqjuitice  of  the  iiiteiTuptioa  of  tliose  meetings, 
it  is  oa\y  iasinaat,  that  albeit  in  parliament  they 
n^ght  have  o^fecled  against  the  interruption  of 
those  meetingi,  and  had  occasion  to  oppose  his 
iniyesty's 'willy  as  they  thought,  chat  these  meet- 
iogli  uould  he  interrupted,  they .  contented 
thinsehpes  and  weie  not  refractory.  And 
liereiOy  and  in  the  hail  strain  of  the  following 
points,  (io  the  Pannel's  cooceptioo)  it  is  only 
«a  •ndeavour  to  shew  that  the  diiasseuting 
finom  come  acts,  was  not  from  any  faction  and 
waywardness  to  oppose  his  mijes^'s  will,  «s 
the^  feaicd  he  mi^ bt  have  been  possessed  with ; 
acemg  io  other  pomts,  wherein  they  had  occa- 
sion, and. probable  grounds  in  their  opinion  to 
oppose  it,  they  were  silent.  Moreover,  it  is 
answered  for  tois  point,  and  all  others  fuUow- 
iogf  'Quod  in  causa criroinali  quando  verba 

*  posaint  mtcrpretari  ad  bonum  vel  malum,  in 

*  dubio  dehent  iutelligi  ad  bonum,  et  eiidudetur 

*  prsBsumptio  delicti.'  Craves  ta,  Concil.  9, 
Hum.  &1.  '  £t  secundum  sulyectam  materiam,' 
Leg.  Prucullus^  F.  de  Usufructu :  *  £t  quando 
'  verba  dubia  sunt,  non  debcot  intelljgi  cap- 
'  tioee  indamnum  profereotis,  sed  secundum 
'  ipsius  mentem :   et  convenit  animadv«rtere, 

*  qua  menle  quid  dicatur,  et  multo  magis  quid 

*  Goocipiatur.'  Leg.  penult.  F.  ad  exbibendum. 
«  Etquando  verba  aunt  dabia,  ut  videntur  inju- 

*  nosa,vel  non,  standum  est  declarationi  ejus 

*  qui.ea  dixit  vel  scripsit.'  Udenocb.  Coucil. 
197.  lib.  19.    *  Multo  magis  ejus  qui  impru- 

*  dens  et  bona  fide  iis  usus  est.     £i  quando 

*  verba  sunt  dubia,  dcdaratio  sumitur  a  vcr- 

*  his  pnecedentibus  vel  suUequeniibus,  vel 
'  tttrisque.*  Menoch.  Concil.  cilat.  num.  7. 
nAnd  therefore  if  the  strain  of  the  words,  the 
nature  of  the  subject  being  a  supplication,  the 
declaration  of  the  Panuers  conception  of  (hem, 
mod  other  ensuing  words  which  declared  them, 
be  adverted  unto ;  it  will  be  found  the  Pannel 
is  encasable,  if  in  this  conception  th(y  import  no 
reproach  to  his  majesty  :  for  tJ>e  hail  last  part 
of  Uie  utpplication  resolves  in  an  innunciation 
de  potiibiUpr^eriio.  We  might  have  represent- 
ed quo  verificatur  rationt  pnuentit ;  and  there- 
fore if  at  (he  time  of  the  parliament  tliey  had 
power  to  represent  tliese  thiag%  the  enuncia- 
tion ot'  that  power  cannot  import  calumny  or 
reproach  to  his  majesty.  And  seeing  the  /sc- 
tual  representation  of  these  things  could  have 
imported  no  injury  to  his  majesty,  *■  ouia  ubi 
'  licentia  loqueudi  uisi  in  dando  cousilio  et  sc- 
'  noiu  ?'  Meiioclu  Concil.  107.  num.  2,  far  less 
ootdd  the  «tUrming  of  their  forbearance  from 
•ae  act  not  iojuriuiis  in  its«*lf,  have  been  con- 
ceived or  ifiterpreted  to  be  reproachful  to  his 
nsajesty.  And  uherefts  it  is  Ubeiletl,  that  the 
ftfohibitiou  of  the  nobility,  and  gentry  to  meet 
«moi^tthem%elve8,nr  with  the  lords  of  the  arti- 
cles, is  false ;  -non  relevui,  because  it  is  nut  po- 
sitively afhimed  that  they  were  proltibit,  but 
o%%\y  that  they  ra:glit  have  represented  tlje  pro- 
hibition of  these  meetings.  For  the  verity  of 
the  which  enunciation,  and  the  defence  of  it 
irMibeii)g.rqpiiacbfttiy  tlie  pofper  of  rejiresoiU- 


ing  ii  sufficient  with  any  probable  ground  to 
bdeve  that  these  meetings  were  prolubit,  wbe* 
ther  upon  surmises,  or  upon  any  other  occasion. 
And  lastly,  it  is  declared  aflerward,  tliat  they 
forbear  to  make  use  of  these  reasons,  which  they ' 
might  have  probably  represeiued,  to  give  hia 
majesty  full  content  in  every  thing  that  in  their 
opinion  maketh  not  a  breach  in  our  religion  or 
laws:  whereby  the  justness  and  lawfulness  of 
all  they  consented  to  or  forbore  to  oppose,  ia 
clearly  acknowledged ;  And  that  it  appeared 
to  the  Pannel,  and  may  appear  to  any,  that 
they  might  have  opposed  the  >king*s  j^oceduse. 
it  is  not  to  traduce  it  as  unjust  in  points  which 
tliey  fttoth  by  their  silence  acquiesced  unto,  and 
expressly  acknowledge  that  Cbey  iui|)orc  no 
breach  m  our  religion  and  laws,  but  to  show 
how  probably  they  might  have  Q|>p06ed  divers 
points  thereof,  if  they  had  lieen  possessed  aith 
a  seditious  spirit  of  opposition,  and  4herehgr 
carried  to  dis-asseot  from  other  acts,  as  tl»^ 
feared  his  miyesty  might  have  been  moved  ta 
believe. 

It  is  answered  to  the  point  of  slighting  the> 
grievanoes  of  the.  country,  That  his  majesty'* 
proceeding  is  not  taxed,,  because  it  is  not  said 
that  they  were  proponed  in  patliameut,  and  re- 
jecud  or  slighted;  but  only  nhereas  in  the 
convention  of  the  estates  ihe  person  chiefly  in* 
trusted  by  his  majesty  undertook  to  acquaint 
his  majesty  therewith,  and  to  procure  redress, 
nevertlieless  no  notice  was  taken  thereof,  and 
ihey  were  slighted  not  by  bis  majesty,  but  by 
those  who  undertook  to  acquaint  his  majeaty, 
ami  therefore  reflects  only  upon  them. 
\  It  is  answered  to  that  point  of  the  dittay  , 
bearing  the  ignorant  and  false  afErmations,  that 
before  the  1609  year  of  Ood,  tiie  oobiemen 
made  choice  of  someof  thehr  rank  to  be  on  the 
articles,  the  supplicants  ignorance,  in  the  pan- 
nel's  conception,  lays  no  asperiion  ufton  hia 
majesty  or  his  proceedings. 

It  is  answered  to  that  point  of  the  dituv, 
bearing  the  taxing  of  rhe  unUtitiful  choice  made 
by  the  bishops,  of  oobiemen  ii>suificient,  or  un- 
experimented,  to  be  upon  the  aiticies.  That  it 
is  not  injurious  in  the  pami^*s  conception  to 
his  majesty,  in  his  person,  estate,  or  goyeri^ 
ment.  Secondly,  Repeats  tbc  general  answer, 
that  it  is  not  positively  affirmed  of  the  bishops, 
that  they  did  undutifulLlr,  or  that  tlie  noblemen 
elected  upon  the*  articles  were  popish  or  i^ 
norant;  but  tlmt  they  had  probable  grounds  m 
their  opinion  to  thiok  so,  and  to  r^uresent: 

It  is  answered  to  the  point  of  reproaching  of 
his  majesty  for  the  acceptance  of  ine  taxations. 
That  in  the  pannel's  conception  his  majesty  is 
not  challenged  upon  his  speeches  in  parliament, 
nor  upon  tUe  narrative  of  his  proclamations, 
noj^  by  ti>e  antitbeKS  of  king  James  1,  his 
practice:  hut  his  majesty's  speeches  io  parlia- 
ment, his  proclamations,  king  James  1,  .his 
practice,  and  the  parallel  of  the  e»tute  of  the 
country,  and  the  end  of  taxations  under  either 
king,  and  his  inaje»iy's  father  of  worthy  me- 
mory, is  adduced  in  the  panuel's  conception  as 
4pecioiis  reesoof  wherewith  they  might  have. 
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apposed  tb«  graDtine  of  the  Uxations,  if  ibey 
had  had  ane  diUoyoT  inteotiou  to  m.ir  his  ma* 
jetty's  ways  and  heiiefita. 

It  is  answered  to  the  point  of  cbaUemcinK  of 
bis  majesty  for  employment  of  his  taxations, 
•nd  for  his  liberality  in  rewardmg  bin  ot&rera, 
That  in  the  paimel's  conoeptitm  it  is  uot  spok*  n 
positively  and  by  way  of  reproach,  as  the  foniter 
points,  shewing  bow  far  the  dis-assenters  wert* 
from  averseness  or  tepidness  in  his  majesty » 
service ;  seeing  without  cxpuiiatin};  on  ttie 
-common  head  usual  on  such  occasions,  aKainst 
the  granting  taxations;  without  inquiring  ot 
the  reasons  and  causes  of  granting  the  taxa- 
tions; without  representing  the  inconvenience 
to  ensoe^  they  ail  unanimously  favoured  his 
majesty's  benefit. 

it  is  added  by  Mr.  Kobtrt  Mac^ill,  That  liie 
remedies  applied  to  a  diaea«e,  must  be  thought 
l>oih  by  the  physician,  and  tlie  patient  or  sick 
man,  meetest  and  mobt  fitting  for  the  curing  ol 
the  disease.  But  lo  it  is,  tliat  the  pannel  and 
supplicants  were  sick  of  a  disease;  and  therefore 
they  in  curing  by  the  reme.lies  as  were  thought 
fittest  and  mou  helpful  by  them,  contained  in 
tfie  supplication,  must  be  thought  therein  40 
iiaie  had  a  good  mind,  and  that  thev  ihoughi 
and  used  the  remedies  occording  ro  the  Jiature 
of  the  disease,  as  being  most  fit.  Their  di&eflSi 
vas  fear  of  displeasure  from  liis  majesty ;  for 
we  must  not  think  according  t  *  the  ^tnicks. 
Thai  only  '  vires  aniini  qnas  phantasies  pliilo> 

*  sophi  appellant,  quibus  mens  hnminis  prima 

*  staiim  specie  rei  ad  ani4nuin  accedentis  pel- 

*  litur,  nou  vohintatis  sinr,  neque  arbitrii :'  but 
that  also  '  assentiri  et  co-opinari  incidunt  in 

*  virum  sapif  ntem.'  But  so  it  is,  tliat  this  di«i- 
case  was  filial,  er^n  ptitrem  patri^.  And  like 
baimes  who  are  dung  (i.  e.  c bitdrtn  that  are 
beat)  go  back  again  to  thtir  father,  so  the  pan- 
nel and  other  supplicants  having  by  chance 
lo4iked  upon  the  piece  qu4i  relied,  did  think  it 
a  very  go  >d  remedy  10  appease  his  most  sacred 
majesty,  their  father.  As  it  is  rep<irted  of  the 
spear  of  Achillas,  that  he  who  wounded  them 
with  fear,  nii^ht  cure  ti.e  -ame  wound,  in  shew- 
ing thAt  they  might  huve  represented  iirietttnce*, 
which  are  di»ease«,  to  thennlv  ph3^ician.  And 
in  our  acts  of  p  irl  ament,  declamHtions  are  for- 
bidden ad  pkftm:  so  it  mun  be  iliought  of 
writings  rIs«i,  in  the  co  r»  ption  •f  the  pannel, 

*  qu«  per  pkbtm  dfStiibumiiuratf^ue  itadi%ul- 
'  gantur,*  which  is  nitt  in  our  case;  ergo,  &c. 

It  is  answered  by  bin  nnyesty's  Advocat, 
That  all  ought  to  be  repelled,  in  respect  of  the 
dittay,  and  nf  tiie  pnrticulur  points  of  re- 
proaches, which  not  so  ra<  ikle  (much)  as  by 
the  conception  or  meaning  of  the  paunct  con 
be  ju»tifit'd.  And  all  winch  is  opponed,  19  ei- 
ther against  the  relevancy  of  the  dittay,  which 
is  remitted  to  the  justice ;  op  against  the  verifi- 
cation thereof,  which  is  proper  to  the  assyze. 
And  if  the  jtuitite  and  assessors  dfsirt.  a  mort 
special  answer  to  be  made  to  the  particulars, 
tne  kiiYg's  Advocat  offered  to  clear  the  samen 
by  word  in  hearing  of  parties. 
"It  is  laHt alledged  by  Mr.  Roger  Mamat  for 


tlte  pannel.  That  that  part  of  the  dittay  a&ent 
the  pannei's  ailedged  divulging  and  dispersing 
<if  tlifc  ftai  1  ailedged  hbel,  is  not  relevant  to  in« 
fer.  the  crime  and  pnnisbment  concloded  in  the 
said  dittay ;  because  divulging  and  dispersing 
are  not  coutaiued  in  the  acts  of  parhament 
whereupon  the  dituy  is  libelled,  and  so  Cannot 
be  the  giound  and  warrand  tliere«>f.  Secondly, 
lii  so  fdr  as  the  ditUy  tieais,  that  the  said  libct 
was  ditul|*ed  by  giving  tlie  said  copy  to  Dun* 
mure ;  leivn  g,  and  not  sranting,  that  divulgtng 
IS  wamintt  d  b^  the  said  aou,  or  can  be  sustained 
as  a  ttarrand  against  the  pannel  to  infer  the 
>aid  crime  and  piun,  that  cannitt  lie  called  di- 
vulging, because  Dunmure's  own  depo^tions 
be^r  not,  that  be  received  the  said  ljt>el  Irom 
ihi«  paniiel  to  copy  or  divulge,  but  that  betook 
it  up  only  to  read  upon  very  sti  ict  conditioos ; 
which  being  the  tiue  manner  of  his  reottpt 
theieof  from  the  panuel,  cannot  be  e.ilied  pro- 
peMy  divul|;ing:  b- cause  to  divnl^te,  properly, 
u  to  aftx  in  loco  pul>lii  o,  as  Mr.  Thomas  Ross 
did,  whom  my  Lord  Advocat  cited;  who  affixed 
'tis  seditious  p^isquils,  and  in%'ectives  against  his 
nation,  whi^reol  he  was  the  confessed  author, 
upon  the  public  p»fts  and  places  of  the  town 
and  uni«eri>ity  «>f  Oxfi>rd.  Or  to  divulge  is  to 
tyne(drop).  and  cast  do»n  papers  in  kirks, 
tolbooth**,  or  hii^h-streets,  as  <lid  I*  rtmcis  Tenant, 
likewise  cited  by  my  l^rd  Advocat;  who  left 
and  9f  purpose  tynt  (dropt)  hi<»  infamous  mis- 
sives in  the  kiiks*  And  it  is  nniversally  main^ 
t4ined,  th  it  the  delivering  of  a  Ul*el  or  writing 
to  one  only,  c:mnot  infer  ditalging ;  albeit  it  ts 
not  granted  thai  the  pannel  delivered  tlie  said 
writ  to  Dnnmure. 

To  that  part  of  the  said  dittay  l»earing  that 
the  ssud  libel  was  di%nlged  by  deliverins  thereof 
to  the  earl  of  Rothes;  it  is  answered.  That 
that  was  not  di«tilging,  because  it  is  confess 
in  the  said  dittay,  that  it  was  delivered  to  the 
earl  of  Rothe«  to  have  been  presented  to  bis 
sacn-d  majesty :  and  it  is  contended,  as  before. 
That  that  which  is  aAirined  in  the  said  dittay 
to  be  divulginir,  is  more  pr**pt*riy  t<>  be  called 
revealing,  as  indeed  it  was.  bo  that  it  is  re- 
torted, to  free  the  pannel  not  only  of  divulging, 
but  uf  all^crime  for  hearins  or  not  appn  bind- 
ing ;  because  if  tlie  panneldelivered  it,  as  the 
di^Uy  bears,  to  have  been  presented  to  his  sa* 
cred  majesty,  ergo,  not  gs  infomous,  reproach* 
ful,  or  scandalous  ^  which  must  be  pre*nmed 
by  all  manner  of  pr»*suinptions  in  favour  of  the 
.  pannel,  that  he  did  not  consent  to  the  present- 
ing thereof  to  his  highness,  as  being  in  his  least 
thouj^ht  or  imagination  scandalous,  or  othemisd 
as  the  dittay  bears ;  but  only  to  have  lieen  re- 
vealed to  his  sacred  majesty  as  a  piece  whicli 
he  and  the  other  supplicants  did  think  and  con- 
ceive might  have  been  graciously  accepted,  aa 
others  of  that  kind  had  formerly  been  received 
by  his  gracious  mi^esty. 

To  thnt  part  of  the  dittay  bearing  the  copy- 
ing ihereuf  by  Mr.  Robert  Dalg'etsh,  the  man- 
ners servant;  it  is  answered,  ^od  aou  relrpa) 
to  infer  divulging,  because  ilie  »aid  Mr.  Robert 
his  deposition  bears,*  that  he%id  only  deliver 
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the  copjf  to  my  lord  hit  master,  and  did  no 
farder.  Neither  depones  he,  that  tnv  lord  did 
any  farder  but  took  the  copy  fruro  him ;  which 
io  no  seube  can  be  properly  called  divulging, 
for  the  rea^ns  before  adduced. 

1  o  that  part  of  the  said  litttay  bearing  Mr. 
J.  Dunmuie't  keeping  Ute  said  copy  in  his 
haudsy  by  ihe  spuce  and  in  manner  libelled;  it 
is  answered,  mm  rrlevat,  becaasie  it  is  not, 
tit  tuprOf  that  the  pannel  gave  him  the  copy, 
hut' that  he  touk  it,  as  the  deposition  bears. 
And  what  he  did  thereafter  wittiout  auy  wai> 
rand,  C(imm»ind  or  allowance  of  the  pannel, 
cannot  be  laid  ro  the  paimers  charge,  but  to 
his  own  ;  seeinje  the  maimer  of  his  receiving 
and  divulging  thereof  is  nottourly  known  to 
have  bei'n  against  bis  promise,  or  without  tlie 
knowledge  or  consent  ot  the  pannel,  by  abusing 
his  trust  given  tu  him  by  the  pannel,  though 
innocently,  who  was  free  of  all  his  subsequent 
proceedings.  And  there  being  no  fraud  or  ma- 
lice in  that  point  upon  the  pannel's  part,  who 
was  wronged  by  Dunmure,  though  innocently ; 
that  can n<it  be  called  the  pannel's  di^ul^ing: 
for  who  lives,  and  may  not  be  deceived  and 
abused  in  thnt  manner  as  he  was^  though  in- 
nocently, on  Duhmure*8  part  ? 

To  that  part  of  the  dituy  anent  Mr.  John 
Dunmure  his  ans««er  to  the  earl  of  Traquair; 
it  1%  answered.  That  the  same  cannot  be  re- 
«pbcted  as  reievajit  to  infer  divulging,  because 
tbe  panners  deposition  bears  that  he  gave  no 
warrand  nor  direction  to  Dunmure  to  return 
ansxv«r  to  the  suid  earl:  but  that  in  discourse 
with  Dunmure,  the  pannel  answered  not  those 
words,  '  That  as  honest  men  would  put  their 
'  faces  thereto'  (i.  e.  justi^  it)  '  as  the  pannel 
'  himself;*  but  the  pannel^  answer  only  was  io 
these  words,  '  I'hat  as  honest  men  as  the  pan- 
*  nel  himself  knew  of  it:*  meaning  of  the  earl 
of  Rothes  and  other  supplicants,  who  had  in- 
tended to  cause  make  ofler  of  the  same  to  his 
royal  mrfje.vty,  and  accordingly  did  make  oflfer 
thereof  by  the  said  earl  of  Ruihes.  ' 

And  to  th.it  part  i>f  the  snid  dittay,  con- 
cluding that  tne  said  pannel  being  a  nobleman 
of goi»d  Iftirning  and  undersUinding,  should  have 
revealed,  should  h.ive  not  concealed,  should 
have  apprehended  tbe  auhor;  it  in  alledged, 
non  relcvut  ui  supra ,  and  ttfiofvitur  ought  to 
be  granted  from  that  conclusion,  for  tbe  reasons 
mentiuned  before  in  the  dete  ices  mid  duplies 
made  for  the  pannel,  »h't  still  ctiiitf  nds  th.ic  as 
he  never  did  conceive  or  ul)de^^tand  the  smd 
supplicari  m,  as  the  dittay  inf  >rces  and  bears 
the  stme  upon  him;  so  hi»  own  commentary 
nod  dttcLiraiion  an^nt  his  meaning  and  senile 
thereof,  ou^ht  only  to  be  ricti'  ed,  to  fee  and 
vindicat  hi  in  fri»ru  U>e  crime  and  p^ins  bbellrd. 
In  resp«'(.t  iv hereof,  tl>e  said  diiiny  anent  the 
poini  of  divul^uiK  can  nu  wiys  be  n  spected  as 
relevant,  but  abtohitur  ought  to  be  granted  to 
the  pannel  iberef.om. 

It  is  added  by  Mr.  Alexander  Pearson  to  thit 
Ust  and  fifth  exception,  That  tlie  point  of  Dit- 
tay anent  divulging  in  not  relevant,  ynd  cannot 
jofer  tbe  pains  concluded  b^*  tbe  Dittay^  becatise 


the  said  point  of  Dittay  is  not  founded  updh  any 
act  of  puiitameiit  mentioned  in  the  pW>position 
thereof,  but  only  upun  the  civil  law,  which  the 
leidges  cannot  nor  are  obliged  to  know  in  all 
tie  sanctions  thereof;  specially  seeing  by  di%ers 
acts  iif  parliament,  to  wit,  king'  Jaiues  1,  pari. 
3,  cap.  48.  kmt^  Jaiues  4,  pari.  6,  cap.  79.  by 
the  which  it  is  st^itute,'!  hat  all  the  king's  leidges 
live  and  le  governed  undtr  the  king's  laws  and 
btatUK-s  of  tlie  realm  only,  and  not  by  any  laws 
of  other  coumries :  And  therefore  cannot  infer 
the  pains  concluded  by  the  Dittay. 

Farder,  'Ihe  pannel  ought  to  be  assoilzed 
from  that  point  of  the  Dittay  of  divulging,  be- 
cause the  pannel  is  not  nor  cannot  be  counted- 
furmally'divulgtr  of  the  alledged  infamous  libel; 
he  not  having  knu»led«;e  or  opinion  of  tbe  tmt 
quarrelled,  that  it  was  infamous :  but  having 
just  and  probable  cau!»e  tu  think  of  it  otherwise, 
ut  supra.  And  as  credulity  by  the  civil  law 
defends  in  thrft,  so  by  the  like  reason  it  ought 
to  defend  the  pannel  here,  anent  divulging,  as 
is  coikfirmed  in  the  fuuith  exception  proponed 
for  the  pannel,  «^liich  I  htre  ref^eat,  and  «»hich 
defence  is  most  relevaut  by  tbe  civil  law,  where- 
upon only  this  pcu^tt  of  Dittay  b  urged,  and 
therefore  bbould  lude  the  same. 

Item,  Farder,  Tbe  civil  law  does  not  make 
any  to  be  divnl:er  of  an  infamuus  libel«  but 
after  knowledge  of  the  same  to  be  infamous : 
which  is  clear  by  the  ordinance  of  the  law  set 
down  in  Lege  Unica,  Codicc  de  famosis  Libel- 
lis,  which  commands  the  finder  of  ane  infamous 
libel  presently  to  destroy  it;  which  the  finder 
cannot  do,  but  af^er  knowledge  of  the  writ  to 
be  such.  And  'tis  also  clear  by  tire  prohibit 
tion  of  the  said  1  iw,  bearing,  'si  vim  earum 

*  manifestaverit ;'  which  requires  divulging  of 
an  infamous  libel,  in  tbe  fonn  and  strength 
thereof.  In  respect  whereof,  the  pannel  ought 
to  be  ass'>ilzed  tiom  that  point  of  divulging. 

It  is  addtd  by  Mr.  John  I^isbet,  That  divulg- 
ing is  not  relevantly  qualified  in  law,  by  the  im- 
parting of  the  allfdiied  libel  to  my  lord  Rothes, 
and  to  Mr  John  Dutnnure;  because  it  was  im- 
parted to  neither  of  them  in  quality  of  an  infa- 
mous libel,  but  to  my  lutd  Roibes  in  the  con- 
trair  quality  of  anc  soppliaition,  to  be  present- 
ed by  him  to  his  mnjestVy  us  it  acknowledged  in 
the  Dittay ;  and  to  Mr.  John  Dunmure  asa 
confidei  t  >f  the  panneKs,  under  promises  of  se» 
creey ;  which  procedure  and  qualities  of  impart- 
ing are  lar  fiom  the  n&ture  of  divulging;  for  the 
««ord  iiseh  impHeth  a  public  dispers^ion,  and  the 
express  law  requireth  '-maniftstationeni  publi- 
'  cam  et  dolosam  publicaiiunem  ;*  Canone  qui 
in  alteriusy  Causa  5.  Qusst.  1.  Dolosum.  Ca- 
none 4.  eadcm  Causa  et  eadem  Qua?««t.  *  £t*Li« 
'  btllu)  famosus  dicitur  Pasquillu?,  quod  in  Urbe 

*  Roma  ad  truncam  Pasquini  cmtsilam  sUtuam 
'  afiigi  snlet.*  ILirprechtu)  in  Tntet^iiu  Crimi- 
nali,  §  Iniuria  Sectione  de  famo^o  LibcUo, '  Et 
'  qui  l.bcllum  famosum  ab  alio  accrptuni  %icis- 
'  sim  aiit,  et  uni  tnntum  secreto  tradidit,  liUelli 
'  famosi  poena  non  est  plectrndus,  quia  ex  tra« 
<  ditione  secreto  facta  non  oliscu>o  colligitur 
'  animus  non  diffamandi  ^  et  quia  libeUutM  ft* , 
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*  mo9um  non  dicitnr  puMicasse,  nisi  qui  cum 

*  piuribus  iinpertitus  tsiJ  Harprechtas,  ibidcrin. 

It  is  added  by  Mr.  Robert  Macgill,  That  the 
<}ivulgiag  qualined  in  the  Dittay  i&  not  relevant 
,  accord iag  to  the  dvit  lavr,  i\4iere  a  publication 
and  out-setting  is  required :  Pbarm.  Quasst.  105. 
Inspect.  1 1.  num.  485. 487.  And  the  reason  is, 
'  quod  coiivicium  dicatur  quasi  con volium/  Leg. 
Item;  apod  Labioutm  15.  §  4.  F.  de  Injuriis, 
ubi  §  *  sequenii  ait  dici  vociferattonem  in  unum 

*  colkitam  :'  additis  §  8.  et  11  et  12.     *  Quod 

*  oportet  in  csstu  dici,  et  cum  vociferatione  vul> 
^  gare,  etiam  Nsnio  Marcello  est  in  vulgus  dare, 

*  et  quasi  ntul^  audientibus  ac  non  tacitumos 

*  dicere.'  Then  *  ei  dispersionem  et  diri&ionem 
'•superaddunt,  ut  sit  in  plurium  manus  sparsio 

*  aB  una  eademque  facta,  et  maxime  si  in  pie- 
'  bem  distributio  fiat,  unde  saeritque  anmiis  ig- 

*  Bobile  vulgQS.     Qtiippe  ut  Cicero  pro  Plancio, 

*  Don  est  consilium  in  vulgo,  non  ratio,  non  dis- 
<  cnmea,  non  diligentia/  And  even  in  that  title 
of  the  ninth  book  of  the  Cod.  de  Seditiosis,  it  is 
added,  *  £t  his  qui  plebem  contra  rempoblicam 
'  audent  collx|^ere.'  And  so  have  I  said  not  long 
smce,  that  these  private  writings,  and  the  dis- 
persiDg  of  thein,  must  be  und«r^od  in  our  ac(s 
of  paruaoient,  as  the  declaniations  therein  men- 
tioned, that  is,  to  the  meanest  and  commonest 
tort ;  and  that  to  ten  at  least, '  qnia  non  dicitur 

*  notorium  ni»i  per  decern  saltern  transeat ;' 
Boerius  Tractata  de  Seditiosis,  Pnsmiss.   7. 

*  quippe  quod  populus  dici  non  posse,  nisi  sint 
'  decern  :*  Ibidem  Pnvmiss:  3.  And  remits  here 
what  I  have  said  de  Seditiosis^  in  the  end  of  in  j 
second  exception,    fiut  so  it  is,  that  the  com- 

.  ffiouicating  of  the  piece  quarrelled  to  Mr.  John 
Dunroore,  in  th^  mean  sort  as  is  contained  in 
the  deposition,  and  consequently  in  the  Dittay, 
cannot  be  thought  a  divulging  in  manner  above 
csprened ;  ergo  the  pannel  ought  to  be  assoil- 
2ed  fivrai  that  part  of  the  Dittay. 

It  is  answered  by  my  Lord  Advocat,  That  the 
alleadgance  ought  to  be  repelled,  in  respect  of 
the  Dittay,  which  in  this  part  anent  divulging  is 
founded  upon  the  common  law,  iLeg.  Unica  de 
famosis  Lioellis.  And  which  common  law,  in 
the  case  where  we  hstve  no  particular  law  nor 
statute  of  our  own,  is  obligatory  against  the 
leidges.  And  the  acts  of  parliament  cited  by 
tlie  defenders,  That  the  leidges  shall  be  ruled 
ly  the  laws  of  tlie  kingdom  allenar1y,(only)  and 
not  by  the  laws  of  other  kizjgdoms,  excludes  only 
the  particjilar  laws  of  particular  kingdoms ;  but 
etchides  not  neither  the  laws  of  God,  neither 
the  laws  of  nature,  neither  the  laws  of  nations, 
nor  the  coounon  law :  otherwise,  odious  crimes 
against  which  there  are  no  municipal  laws,  as 
^xbfmia,  Piagium,  privati  Carceres,  &c.  should 
be  unpunishable.  And  ^  to  the  exception  pro- 
poned against  the  relevancy,  and  the  alleadg- 
ance of  the  «ivil  Uw  anent  divulging  mni ;  op- 
pones  the  Ditmy,  bearing  the  divulging  thereof 
to  three  particular  penons  in  manner  therein  U- 
belled. 

It  is  doplyed  bj  the  pannel  and  his  procara- 
tdrs.  That  the  point  of  div^l^ing  being  fbun'led 
ooly  upon  the  civil  law,  if  it  were  aiMuned,  is 


only  relevant  to  mSer  the  pain  of  the  civil  law^ 
which  is  not  capital,  'Nisi  non  Ubellus  famosos 
'  continet  delicta  capitalia in  aliom improperata. 
'  Se'cus  in  eo  iraproperetur  delictmn  non  capi- 
*  tale,  aut  alia  quevis  colpa/  Glossa  in  Leg. 
Unica.  Codice  de  famoso  Libello,  in  verb,  si  qnis 
famosum.  Pbar.  Qusst  105.  num.  11.  And 
of  the  canon  law,  whic>i  has  ever  had  more 
force  with  us :  '  I'cena  etiam  atroctssimi  libelli 
'  est  tantum  dagellatio.'  -  Canone,  qui  in  alte- 
rius  Causa  5.  Quest.  \ '. 

It  is  farder  duplyed  by  Mr.  Roger  Mawaty  to 
that  part  of  my  Lord  Advocat's  reply,  bearing. 
That  the  alleadgance  nade  against  divulging 
ought  to  be  repelled,  in  respect  of  the  Dittay, 
bearing  the  divulging  by  the  pannd  to  three  se- 
veral persons :  it  is  doplyed  tliereto.  That  tfaa 
said  reply  ought  to  be  repelled,  in  reinject  of  the 
said  alleadgance  proponed  a^insc  the  said 
member  of  divolging,  and  hail  qualifications 
thereof,  to  the  saids  three  persons ;  wbereunto 
there  is  no  answer  ^ven  by  my  Lord  Advocat. 
And  therefore  remits  the  said  alleadgance,  and 
hail  members  of  it,  as  yet  unanswered,  to  be 
considered  by  the  judge  as  most  relevant  in  it- 
self. In  respect  whereof,  the  said  alleadgance, 
and  hail  members  thereof,  stands  relevant,  not- 
withstanding  of  the  reply. 

It  is  triplyed  by  my  Lord  Adtoau,  That  the 
pain  b^  the  common  law  is  capital ;  and  the 
quotation  by  Mr.  John  Nisbet  is  a  gi<M8,  with- 
out warrant.  And  albeit  some  respect  might 
be  had  to  an  infamous  libel  against  a  subject, 
yet  none  in  that  which  concerns  our  sovereign, 
tending  to  the  disturbance  of  the  estate  and 
public  peace. 

It  is  c(Uadnipl  ved  by  Mr.  John  Niibei,  That 
we  oppone  the  glosses  afbresaids  acknowledged 
and  followed  by  all  the  doctors,  and  founded 
upon  the  equity  of  retaliation ;  and  oppone 
h'kewise  the  foresaid  Citations  out  of  the  canon 
law  itself,  and  the  hail  title  of  the  canon  law  Da 
Maledictis,  where  detractors  of  the  pope  hinn 
self  are  only  obnoxious  to  the  pain  of  nagella- 
tion. 

The  Justice  continues  till  to-morrow  the  17tfa 
instant. 

Curia  legitinM  affirmata,  the  said  17th  of 
December,  1034,  &c 

Mr  Lord  Advocat,  af^r  some  speech  dcJi- 
vered  by  the  pannel's  procurators,  verho  de- 
dared  to  my  Lord  Justice-General,  That  what 
was  spoken  was  only  a  summary  recapitulation 
of  that  which  is  at  lengtti  set  down  by  the  pan- 
nel's procurators  in  their  defences;  and  omrad 
to  his  lordship,  if  it  vrere  his  lordship's  pleasure 
that  he,  as  pursuer,  should  clear  by  hb  answer 
verho ;  and  otherwise,  that  my  Lord  Justice^ 
with  consent  of  hit  assessors^  would  close  (put 
an  end  to)  aU  farder  writine,  and  dedare  l^t 
no  more  sLtuld  be  added,  but  that  interbqui' 
tor  may  be  pronounced  of  that  which  »  pro* 
potied  and  written  already.  To  the  which  mj 
Lord  Justice  made  answer.  That  there  was  no 
necessity  to  answer  farder  than  is  said  and 
Hjritteo  already* 
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It  wms  thereafter  hamblj  cmved  by  the  pan- 
nel  and  his  pmcnraton,  (hat  tfuuy  thing  should 
occdr  to  be  demanded  whereupon  he  desired  to 
be  heard  before  interloquitor^  thnt  my  Lord 
Justice  wouhf  be  plea»ed  to  heur  him,  de  pro- 
ponini;  the  same,  verho  in  his  lordsliip*s  au- 
dience. 

My  Lord  Justice- General,  with  advice  of  his 
lordship's  assessors,  deolares  tliat  all  farder 
writing  in  this  mailer  shall  ceate  belbretht- 
dittay  be  rounc(  relevant,  and  referred  by  vUtr- 
ioquitor  to  an  assize ;  and  continues  inUrlvqui- 
tor  upon  the  exce)>ti4ms  proponed  in  tliis  pro- 
cess, and  answers  made  thereto,  tdl  j:>iday 
next,  the  19th  of  December  insrant. 

The  said  19(li  of  December  it  was  continoed 
till  the  next  dny,  the  lN)tii. 

The' said  $Oth  of  December,  1634,  Curia  legi- 
time aftirmaia,  6:c.  Pannei  and  Prucuratt/rs 
as  above. 

My  Lord  Justice- General  and  his  lord'«liip*s 
assessors  having  read  an^i  ccm^idt  red  the  Dittay, 
bail  except ion!»,  replies,  duplies,  with  all  thai 
is  proponed  for  the  panuel  by  his  procurators 
in  this  process,  and  my  Lord  Advocat's  an»wtrs 
made  thereto;  hy  i»/er/o^i/f^(»r  repel  the  first 
exception  proponed  by  the  p'lunel  and  hii  pro- 
curators against  :he  relevancy  of  the  tiiituy,  in 
respect  of  the  acts  of  p-iriiament  standintr  un- 

.  repealed.  Repel  the  second  exception  in  res- 
pect of  the  dittay,  and  acts  of  parliament 
whereupon  the  same  is  founded.     Repel  the 

-  third  exception  in  respcit  of  the  diuay,  and 
that  tliere  may  be  utore  authors  than  one ;  and 
like\%ise  sustain  these  words  of  the  dittay, 
<  Tkut  tk€  Panmcl*  is  '  AtfvUer,  Deviser,  and 
*  Cnntulter^^  in  respect  they  all  signify  one  thing 
withviirt  and  pnrt.     And  as  to  tlie  qualification 

•of  ihv*  inferLning,  set  down  therein,  remit  the 
same  tti  tlie  assize,  as  proper  to  be  cognosced 
by  them,  with  the  hail  remanent  qualifications 
and  presumptions  conuiincd  in  the  said  dittay, 
to  be  proven  to  the  said  assize.  Repel  the 
fourth  exception  in  respect  of  the  diuBv,  and 
scandalous  «ntl  repronchful  libel  mentioned 
therein ;  wliich  my  Lord  J'Stice,  with  advice 
of  his  lordship's  asses^iTb,  tiod  to  be  of  that  na« 
ture,  iMJtwitlistandiDg  of  any  thing  propoundeti 
in  the  contrair  in  the  pannel's  favour.  A%  to 
the  last  exception,  repel  tbe  samen,  and  sustain 
the  point  of  the  dittiy  nneni  the  divulging  of 
the  inftuDous  li^iel,  t)  be  tryed  ami  proven  con- 

juHctim  with  any  one  of  thereat  of  the  articles 
of  tiie  auid  dittay  found  relevant,  as  said  is,  to 
infer  the  punibtiment  prescribed  by  the  net  of 
parhament ;  and  declare.  That  if  it  shall  he  only 
proven  per  «e,  to  he  pimisjied  per  panam  urbt- 
trarutm.  And  in  respect  of  the  former  m- 
terhqukuTf  ordain  tlie  dittay  to  pas^i  to  the 
tryaiof  an  assize.  And  for  that  et{f>ct,  conti- 
nues this  m  titer  to  the' 11th  day  of  Ffbru.<ry 
next  to  come ;  and  ordain  the  pannei  to  he  re- 
turned to  his  ward  within  the  castle  of  Edin- 
burgh. 

Cucia  legitime  affirmata^  the  said  11th  .of 
February,' 16^S. 

VOL.  III. 


John  Lord  Balmerino  delated  of  the  Crimes  con- 
tained in  his>  Diitny,  contained  in  his  pre- 
ceding Proce>s. 

The  Justice  D^puts  (beiu?  Alexander  Colvil  of 
Blair,  ;ind  Mr.  Ji<nies  Hubertoun,  Advocat) 
foresuuis,  witit  ad\ice  vf  the  Assessor^,  be- 
fore meiitioned,  GOiiiitiufS  this  D)et,.  anent 
theTiial  of  the  said  Joitu  Lo>d  Gidnteiino, 
lor  the  crime  specitied  in  ni^  Dittay,  to  the 
11th  ot'  March  next  to  come.  The  persons 
of  Absize  are  warned,  &c. 

The  said  11th  of  March,  it  fs  continued  till  the 
18ch  of  March,  16^5.  And /the  said  18th 
day,  in  respect  of  ttie  absence  of  Mr.  Roger 
Mowat,  the  Punners  pnnciptd  Procuraiory 
by  reason  of  bickntss  and  tlie  gout,  tlte  Jus- 
tice coniinuci  the  Oyet  uU  the  COth  of 
March  thereaft'r,  lcS5. 

The  said  20th  of  March,  16:^5.  Pannei  and 
Procuratui  s  as  before. 
Tlie  names  of  the  persons  of  Assize  (Jury) 
W.UiamearlMareschal,  Jnmes  eurl  of  Murray, 
William  earl  of  Dumtreis,  Mongo  viscount  of 
Stormond,  John  earl  of  Lauderdale,  Joltn  earl 
of  Traq^ air,  •  George  lord  Fonestfcr  of  Corslor- 
phnie,  James  lord  JohnstQun,  sir  Alex.  Stra- 
chan  of  Thornttmn,  knt.  sir  Kobprt  Gricr  of 
L:igg,  sir  John  Clrntei^  of  AmisHeld,  sir  Alex. 
Nibbet  of  Westnishet,  kut.  »ir  Patrick  Agtieir 
of  Lochnair,  knt.  sir  James  Bttille  of  LocUend, 
John  Gordon  of  Bnskie. 

It  is  alleged  by  the  pannei  and  his  procura- 
tors, that  ine  Eurl  Maresch.il  caUMOt  be  ad- 
mitted upon  the  assize,  because  he  has  received 
information  and  prirticubr  instruction — of  the 
pnnnei'a  guiltiness  of  the  crimes  given  up  in  the 
dittay,  and  particular  direction  what  to  do  in 
case  he  pass  upon  the  as->ize;  which  they  refer 
to  the  noblemnn*s  own  oath  and  declaration  : 
who  being  s«vurn,  declared  that  lie  rcceived.no 
such  instruction  or  information  of  any  peraon. 
Whereupon,  being  purged  of  p.irii^l  counsel, 
the  justice  admits  him  upon  the  assise. 

It  is  alleged  against  the  earl  of  Pumfreis, 
that  he  canuot  lie  reccrved  upon  the  asisize,  be- 
cause he  has  gi^en  out  his  prejudiced  opinitm 
against  the  paum>l,  aflirming,  betoje  any  pro- 
bation led,  that  the  punn*'!  is  guilty  of  the  dit- 
tay ;  which  the  pannei  referred  to  )iis  lordship's 
outh,  alleging  that  in  law  a  declinator  is  only 
to  be  proven  against  aue.  assizer  by  his  r)ath  : 
and  farder  affirms,  that  the  said  William  earl 
of  Dumfreis  has  b^en  solicited  and  dealt  v\ith 
by  prayer  to  find  the  pannei  gnilfy  of  ibe  dittav, 
which  being  refi»rred  to  the  said  eurl  his  oath, 
he  denied  any  such  matter,' th-tt  he  cither  gave 
out  speeches  of  the  pannel's  guiltiness,  t>r  that 
he  WHS'sohcited  or  denlt  with  ty  prayer,  or 
otherwise ;  the  justice  admits  bim,  in  rcbpect 
of  his  declaration. 

It  is  alletitd  a.:ainst  my  lord  Blantyre,  that 
he  cannot  i>e  ufton  his  Hssize,  because  be  has    - 
publickly  reported  to  su:|dry,  that  the  panuel  to 
his  judgment  is  guilty  of  the  dittay,  and  can- 
not be  cleutd  thereof;  wfiick  they  refer  to  bis 
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lor(ldhip*8  oftth'^  who  being  sworn,  declared 
that  be  could  not  deny  thnt  he  hod  spoken  such 
speeches.  Whcreu[iOii  he  was  repelled,  and 
ort lamed  to  st.(ii<l  aMde.  « 

It  is  alletl^eJ  hy  tlie  pannei  and  his  procura- 
tors of^ainst  my  lord  JolmMtoun,  the  laird  of 
L'tg,  the  laird  of  Aiui»tield,  the  laird  of 
Tliorntoun,  the  laird  of  Wettnisbet,  that  they 
ctiiniot  be  recei%'ed  upon  the  assize,  because 
they  Imve  all  been  solicited  by  prayer  and  re- 
(^uesc  to  find  the  pannei  f^uihy ;  and  thnt  the 
lord  Johnstoun  has  declared  to  sundry,  that  if 
lie  were  on  his  assize,  he  could  not  but  iind  him 
to  be  guilty  :  likewise,  atfinned  by  Thorntoun, 
that  as  the  dittay  is  founded  upon  the  acts  of 
parliament,  the  panuel  must  be  guilty,  and  none 
can  acquit  him  thereof;  and  that  Westnisbet 
hnd  aAirmcd  in  public  conference,  by  his  be- 
wrayed opinion,  that  lie  would  ble  (con\ict)  the 
pannei,  and  do  his  endeavour  cause  oihersi  file 
him  of  the  ditt'\y.  Whereupon  the  forennmed 
person)  having  by  tlieir  outlis  denied  the  pre- 
misses, the  justice  thereupon  having  purged 
them  of  partial  counsel,  admits  them  upon  the 
assize.  Whereupon  my  Lord  Advocat  asked 
instruments.  LiVew  iso  admits  my  lord  of  Tra- 
quaire,  notwithstandin<;  of  the  declinator  pro- 
poned against  him  veH*o,  by  the  punuel's  pro- 
curators. 

My  Lord  Advocat,  for  verifying  of  the  dittay, 
tst,  Kepeats  the  acts  of  parliament  whereupon 
the  diKay  it  fiiunded,  (viz.)  the  10th  act  of  the 
10th  parliament  of  his  majesty's  dearest  father, 
king  James  the  sixth,  holdcn  at  Linlithgow 
the  10th  day  of  December,  1585 ;  the  otlier 
act  being  the  S05th  act  of  his  majesty's  l-lth 
parliament,  holden  at  Edinburgh  upon  the  8th 
day  6f  June,  1501. 

3dly,  Produces  his  majesty's  warrant  or  let- 
ter, direct  for  esiainination  of  Mr.  Juhn  Dnn- 
mure,  whereof  the  tenuur  follows : 

«  To  the  right  reverend  dither  in  God,  our  right 
trusty  and  well-beloved  counsellor;  To  our 
right  truHty  and  right  well-beloved  cousins 
and  counsellors  ;  To  the  reverend  fathers  in 
God,  our  trusty  and  well-beluved  counsellors; 
and  to  our  trusty  and  well-beloved  counsd- 
for,  th.  Archbishop  of  Sc  Audrew»,  Primate 
and  Metropolitan  of  all  Scotland;  the  Earl 
of  Mortoun  our  Thesaurer,  the  Earl  of  Tra- 
quair  our  Depatv-Tbesaurer,  the  Hishops  of 
Edinburgh  and  Ross  ;  and  to  sir  John  Hay 
of  Baro,  our  Clerk-Register  of  our  said 
kingdom. '^ 

"  C.  R. ;  Right  reverend  and  reverend  fathers 
In  God,  our  trusty,  and  well-beloved  counsel- 
lors, right  trusty  and  riglrt  «iell-belo\ed  cousins 
and  cnunsellor<«,  and  trusty  and  weU-beloved 
counsellors ;  we  greet  you  well.  Huviog  seen 
the  copy  of  a  Pedtion,  which  hath  been  in  the 
hands  of  Mr.  Peter  Hay  of  Naughtoun :  And 
he  being  required  by  us  to  declare  from  whom 
he  had  the  said  Petition,  hath  done  the  same 
by  naming  one  Dun  mure,  dwelling  in  Dundee, 
•  notary  there  :  It  is  our  pleufture,  that  you  call 
iheok  before  you;  and  haviug  received  the  said 


Mr.  Peter  Hay  his  information,  and  eifimined 
the  said  Dunmnre  concerning  the  author  of 
tbsit  petition,  and  who  may  l>e  any  wise  acces- 
sary uoto  it,  you  inform  vourself  so  far  as  yoo 
can  in  all  things  concerning  it,  and  certily  us 
what  ye  fuul  Uiereauent,  that  we  may  causa 
take  sucli  further  order  %%ith  these  that  shall  be 
found  to  have  had  hand  therein,  as  we  shall 
think  fitting.  And  fi>ryoursodoiug,the)>epre-  « 
seats  shall  be  your  sothcient  warrant.  Fmm  our 
court  ut  New-Mi  real,  the  ad  of  March  1634.'' 
Sdiy,  Repeats  the  iu famous  Libel  produced 
by  Mr.  Juhu  Dunmure  before  tlie  loids  of  the 
committee  upon  tlie  14th  dny  of  March  1634^ 
with  his  deposition  made  in  presence  of  the 
coinmiitee  that  same  day ;  which  infamous  libel, 
with  his  said  deposition,  is  produced  by  his 
majesty's  Advocat  upon  the  3d  day  of  December 
1034,  before  my  lord  justice,  and  is  registrat 
in  this  process  that  day. 

4thly,  Pi'oduced  the  Double  (copy)  of  the  in- 
famous Libel,  interlined  by  the  paiioel,  where- 
of the  icnour  follows.  [This  is  exactly  the 
douhle  of  the  former,  only  with  tlie  Addition  of 
the  pnnnel's  int^^  rlinings,  which  are  these ;  First, 
at  letter  A,  on  the  14th  page  (or  of  this  vol.) 
there  is  interlined  by  liis  lordsiiip  these  words, 
which  are  not  mentioned  in  the  tormer  double, 
viz.  <  In  such  a  case  as  tliis,  it  hath  not  been 
'  unworthy  to  have  represented  to  your  ma- 
*  jesty*s  observation,  that.*  And  at  this  mark 
also  these  words  are  wanting  in  this  doublet 
which  the  former  has,  viz.  '  Which  blessed 
'  king  James  would  never  have  confounded.' 
And  hetwizt  letter  B  and  C,  on  the  sane  page 
thus,  B  of  relij^ion  C,  i^'interlined  in  thtsdouhle. 
And  the  last  interlined  words  in  this  double  are 
to  come  in  as  marked  on  the  p>g^>  betwixt 
C  and  D,  these  words,  viz.  To  suffer  to  be  in- 
troduced.] 

Item,  Produces  Mr.  John  Dttnmure*s  two 
Depositions,  made  the  15th  of  March  1694,  and 
the  7th  June  after,  whereof  the  tcnour  follows: 
*'  I  Mr.  John  Dunmure  confess  and  declare. 
That  the  copy  of  the  petition,  remonstrat  to 
the  king*8  most  sacred  majesty,  to  heve  been 
delivered  by  me  to  Mr.  Peter  Hay  of  Naugh- 
toun, was  intrusted  by  me  to  him  upon  his  iaith 
and  promise  never  lo  hare  been  imparted  or 
divulged  to  any  other,  and  that  he  should  rede- 
liver to  mc  the  same,  after  the  reading  and  con- 
sideration thereof:  And  that  I  extracted  the 
said  copy  with  my  own  hand  against  the  direc- 
tion, and  by  (without)  the  knowledge  of  him 
from  whom  I  had  the  first  copy  and  warrant 
thereof.  So  help  roe  God.  And  this  for  am- 
plification of  my  confession  of  the  taid  matter, 
made  in  presence  of  the  lords  coraroiaaionera, 
receivers  thereof,  the  14tfa  of  March  instant, 
by  thir  presents  written  and  subscrived  with  my 
hand  at  Edinburgh  the  15th  of  March  1634. 
Sic  tu^tcrih,  Joav.  Dun  mo  KB.'' 

At  Edinburgh*  7  Jane,  1634.  Sederunt,  St. 
Andrews,  the  earl  of  Roxburgh,  Tra^uair^ 
Brechin,  Clerk-Kegisler,  Advucat. 

Tlie  which  dajr  Mr.  John  Duumarc^  hehag 
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deeply  sworn  upon  bis  knees,  ralified^  and  ap- 
provea  his  former  deposition  of  the  date  the 
16th  of  March,  1634 ;  and  declares,  That  at 
the  tijie  he  received  his  s.iid  supplication  of  my 
lord  BAlmeriao,  the  said  lord  Balmerino  desired 
him  that  he  would  take  it,  and  give  him  his  opi- 
nion thereof;  and  as  he  loved  his  credit,  ne 
would  keep  it,  and  shew  it  to  no  man  living, 
but  only  give  his  own  opinion  thcre-aneiu : 
And  declares  that  there  was  nothing  spoken 
•hour  the  copying  thereof;  but  is  persuaded, 
if  that  my  lord  Balmerino  had  known  that  he 
would  have  copied  it,  lie  would  never  have 
given  I  he  same  out  of  his  hand.  And  depones, 
after  the  receipt  liiereof  he  abode  three  days 
in  Edinburgli,  and  during  that  time  copied  tlie 
same,  and  did  return  the  same  to  my  lord  B»l- 
merino  :  but  no  ways  told  him  that  he  copied 
the  same.  And  depones,  he  shewed  the  same  to 
no  person,  nor  had  no  purpose  to  divulge  it,  but 
did  take  it  home  with  him  to  Dundee,  and  did 
keep  it  close  and  sec^et  by  himself  by  the  space 
of  SIX  weeks,  till  thi^  laird  of  Naughtouncameto 
him  in  liis  own  chamber  in  Dundee  of  purpose 
to  ask  bis  advice  in  some  affaira,  in  respect  he 
was  his  ordinary  writer,  as  his  custom  was :  And 
depones,  that  after  some  conference  with  the 
laird  of  Naughtoun,  he  took  the  same  out  of  his 
pouch  (pocket),  and  said  to  the  laird,  lie  knew 
that  he  was  a  man  of  judgment,  and  well-ac- 
quainted wiih  the  afiairs  of  the  kingdom;  and 
said,  Here  is  a  paper  whereof  he  would  be  glad 
to  have  his  judgment,  providing  he  would  keep 
it  secret,  and  return  the  same  back  attain: 
Which  the  laird  faithfully  promised.  Where- 
upon the  deponer  gave  the  said  paper  to  the 
laird.  Whereupon  he  began  to  read  :  And  be- 
fore he  had  ended  it,  he  said  to  the  deponer, 
Mr.  John,  I  in  treat  you  heartily  that  I  may 
bare  this  paper  to  Naughtonn,  that  I  may  read 
it,  and  consider  it  at  leisure.  To  the  which 
the  deponer  answered  he  would,  providing  lie 
would  keep  it  secrcf,  and  shew  ic  to  nn  roan, 
as  he  had  promised  :  which  the  laird  of  Nangti- 
toun  faithtully  promised  to  do.  And  declares 
upon  his  great  oath.  That  if  he  had  known  the 
laird  would  not  have  keeped  it  secret,  he  would 
not  have  given  it  for  all  the  world.  As  also  de- 
pones. That  within  a  month  or  five  weeks  after 
the  deponent  went  to  the  laird  of  Nauchtottn?s 
house,  as  he  was  going  through  Fife,  and  craved 
the  paper  back  with  great  earnestness ;  who  an- 
swered tritle,  tratle,  ye  need  not  be  so  curious ; 
that  there  wos  a  gentleman  at  his  own  table 
told  him  that  there  was  three  copies  thereof 
going  throuffb  Tife,  and  my  lord  Balmeriuo  had 
given  one  tnereof  to  Mr.  William  Scott,  ano- 
ther to  Mr.  Alexander  Henderson,  and  the 
third  that  the  gentleman  would  not  name.  A  nd 
the  deponer  declares,  after  that  time  he  met 
Naughtoun  divers  time  in  Dundee,  and  asked 
the  paper  back,  which  he  ever  shunned.  And 
declares,  about  October  last  Naughtoun  came 
to  the  deponer's  chambers  in  Dundee,  and  told 
liim  that  he  had  given  the  paper  to  my  lord  St. 
Andrew ;  at  which  the  deponer  was  mightily 
moved.    Uem,  depones^  After  his  first  declara- 


tion he  went  to  my  lord  Balmerino,  who  afler 
conference'  with  him,  my  lord  Bulmerino  de- 
sired him  to  go  to  the  earl  of  Traquair,  and  tell 
him  that  better  men  nor  my  lord  Balmeripo 
himself  would  set  their  faces  thereto.  Sic  sub- 
KriL,  Joan.  Dckhuke. 

St.  Andrews,  J.  Morton,  Roxburgh,  Traquair, 
Da.  Kpisc.  Brechin,  J.  Uay,  Tho.  Hope. 

6thly,  Produces  three  Depositions  subscriv- 
ed  by  the  pannel  and  the  lords  of  committee^ 
one  dated  the  9th  of  June  1634 ;  the  second 
the  16th  of  June  1634;  and  the  third  the  1st 
of  August  1634.  Of  the  which  three  Deposi* 
tions  the  tenour  follows,  viz. 

Apud  Edinb.  the  9th  of  June  1634.  Sederunt 
St.  Andrews,  Thesaurer,  Roxburgh,  Trar 
quair,  Brechin,  Clerk-Register,  Advocat. 

The  which  day  John  lord  Balmerino  being 
examined  upon  his  great  oatliy  depones  as  after 
follows :  Imprimis^  depones,  That  the  libel  pro- 
duced is  the  just  copy  of  the  hbel  given  by  him 
to  Mr.  John  Donmure,  so  far  as  he  remembers. 
Item,  Being  interrogat  to  what  use  he  gave  him 
the  same,  and  upon  what  occasion,  depones. 
That  Mr  John  Dunmure  having  given  to  hiin  the 
copy  of  my  lurd  Brechin  his  sermon  preached 
kt  hii  majcstjf's  coronation,  and  Mr.  John  hav- 
ing seen  the  paper,  he  gave  it  to  him  to  look 
upon,  but  to  keep  it  to  himself  alone,  and  to 
show  it  to  no  other,  as  he  respected  Iris  lord- 
ship's credit :  And  depones.  That  he  never  knew 
that  Mr.  John  Dunmure  had  copied  the  same. 
lienif  Being  interrogat  from  whom  he  had  the 
paper  he  gave  to  Mr.  John  Dunmure,  depones. 
As  be  remembers  he. received  tlie  principal  of 
the  same  from  Mr.  William  Haig.  Item,  Be- 
ing interrogat  who  was  author  and  peuner  of 
the  said  hbel,  depones.  That  it  was  Mr.  William 
Hai^  wlio  gave  ic  him,  and  as  he  thinks,  was 
the  nothur  thereof.  J/ cm,^  Being  interrogat  to 
what  use  Mr.  William  Haig  gave  his  lonisblp 
that  paper,  depottes,  That  Mr.  William  Haig 
said  he  thought  it  a  fit  supplication  to  be  pre- 
sented to  his  majesty  which  he  had  mnde  out 
of  some  collections. which  he  had  gathered  upon 
some  conferences  which  he  had  witii  sundry 
persons  the  time  of  the  parliament,  //em. 
Being  interrogat  what  he  did  with  the  paper 
which  he  received  from  Mr.  William  Haig,  de»> 
pones,  he  received  two  of  them  from  Mr.  W. 
Haig,  whereof  one  was  to  be  presented  to  tlie 
king,  if  it  liad  been  thought  expedient,  which 
he  delivered  to  my  lord  of  Rothes ;  and  the 
other  he  caused  his  man  Mr.  Robert  Daluleish 
copy;  and  gave  Mr.  Haig  his  own  back 
a^uo,  which  be  thinks  he  destroyed.  And  the 
paper  which  he  shewed  Mr.  John  Dunmnre, 
wa»  it  which  his  man  wrote,  as  he  retnembers. 
liem^  Being  interrogat  if  Mr.  WiJIiara  Haig 
liad  any  warrand  or  comraand  to  draw  np  the 
said  supplication,  or  if  an;f  lord  or  any  of  hit 
knowledge  was  at  the  penning  iliereoi,4lepones, 
That  he'  bad  no  warrand  from  him,  n^r  knew 
of  any  warrand  given  to  him,  nor  that  any 
was  present  a(  the  fonning  thereof     li^m^ 
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Dectarea-  chat  the  earl  of  Rothes  mid  the  de- 
poner  having  read  tite  supplicaiinn,  thought  it 
tio  ways  fit  to  be  pre&eiiteJ  to  his  mnje&ty,  hut 
CO  be  absoiuteiy  supprest.  Item^  Being  inter- 
rogat  if  ll^  h'ld  any  uf  the  saids  copfes,  de- 
cLu't  s,  AftCF  the  receipt  of  Mr.  John  Danmure 
h»s  copy,  he  cast  the  ^amen  in  the  firC ;  and  for 
the  O'htir,  he  did  diligtuce  to  seek  iiie  saraen 
out  and  find  it,  and  exhibit  the  sanien  to  the 
lords :  and  declared,  ^hnc  he  had  no  morv  cun- 
cerning  that  purpose,  liem.  Being  iutermffat 
ifhegH^e  any  copies  of  the  said  suppticaiion, 
or  sitewed  it  to  any  person,  ciepones,  That  he 
neither  ga?e  copies  thereof',  nor  shewed  it  to 
any  except  to  the  earl  o^'  Rothes  and  Mr.  John 
Dunmure.  5ic  »u/i»T.- Balm eri no. 
St.  Andrews,  Morton,  Roxburgh,  Traquair, 
Da.  Ep.  Brechin,  J.  Ilay,  Thomas  Hope. 

Follows  ihe  Tenour  of  the  second  Deposition. 

Apud  Edinb.  decinio  sexto  Junii,  1634. 

The  whilk  day  John  lord  of  Balmerino  being 
examined  upon  his.onth  '\i  he  knew  any  thing 
of  Mr.  William  H:tig  his  going  o«it  of  the 
country,  depone^,  That  he  knew  nothing  of  bis 
awny  going  until  Wednesday  last;  that  a  man 
of  the  lady  Yeasrer's  told  biin,  when  he  was 
Ijoing  to  Bulcleugh*s  burial,  that  Mr.  William 
Haitf  was  gone  out  of  the  country.  Item^ 
Being  inquired  anrnt  that  part  of  Mr.  John 
Dunmure*s  deposiiion,  That  after  his  first  de- 
-claration  he  went  to  the  deponer,  w^ho  after 
conference  with  him  de&ired  him  that  he  would 
^o  to  the  earl  of  l>aqauir,  and  say,  *  That 
*  better  men  than  the  lieponer  himself  will  set 
'  ikeir  faces  thereto  •'  the  Said  lord  Balmerino 
depones.  That  he  never  gave  Mr.  John  Dun- 
mure  such  a  commission,  but  only  told  him  in 
conference,  That  there  were  better  men  than 
the  deponer  himself  who  knew  of  that  matter. 
And  being  inquired  what  these  were  that  he 
meaned  of,  depone«.  That  it  was  tlie  earl  of 
Rothes,  to  whom  he  delivered  the  supplication, 
conform  to  the  former  deposition.  Item^  Being 
inquired  whether  he  had  interlined  some  lines 
in  the  said  libel  which  was  exhibi'.ed  by  him 
to  the  lords,  and  'whether  he  did  the  same 
before  he  shewed  it  to  Mr.  John  Dunmure,  or 
to  the  earl  of  Rothes,  depones  that  it  was 
the  earl  of  Rothes  to  whom  he  delivered  the 
•■uppKcation,  conform  to  his  Ibrmer  deposition. 
Item,  Being  inquined  whether  he  had  interlined 
some  lines  in  the  said  libel  which  was  exhibited 
by  him  to  the  lords,  and  whether  be  did  the 
asme  before  he  shewed  it  to  Mr.  John  Dun- 
mure or  to  the  said  earl  of  Rolhe^  depones. 
That  Mr.  John  Dunmure  never  saw  this  inter- 
lined libel,  but  only  the  copy  which  was  cast 
in  the  fire  after  the  redelivery  thereof:  And 
dept)nes,  That  the  copy  interlined  lying  before 
the  lords  was  the  copy  delivered  by  him  to 
the  earl  of  Rothes,  but  was  not  interlined, 
ivbile  the  earl  of  Rothes  redelivery  thereof  to 
him :  Anddepones,  That  never  any  saw  it  since 
the  interlining  thereof.'^rc  tubt.  Balherino. 
)6t.   Andrews,  Morton,    Roxbofgh,  Traquair, 

Da.  Ep.  Brecbifii  J.  Hi^,  Xboniat  Hope. 


Follows  the  Tenour  of  his  lordship**  third  De» 
position. 

Apud  Edinb.  the  first  day  of  August  1034. 
Sederunt,  St.  Andrews,  Thesaurer,  Rox- 
burgh, Stirling,  Traquair,  Bishops  of  Edin- 
burgh, Uoss,  Clerk- Register,  the  King's- 
Advocat. 

The  which  day  John  lord  Balmerino  bein^ 
asked  upon  his  great  oath,  if  lie  shewed  to  Mr. 
Haig  the  Warrand  of  his  appearance  betbre  I  lie 
lords  upon  Saturday  the  7th  of  Juiie>  depones, 
(hat  alter  dinner  Mr.  Iluig  came  to  his  house, 
and  abked  by  %vhat  wan*and  he  was  convened 
before  (he  lords;  and  the  deponer  took  the 
narrand  out  of  his  pocket,  and  bhened  the 
same:  and  adheres  to  his  iormer  deposiiioiiy 
anent  Mr.  Haig  his  parting,  or  to  the  purpose 
thereof.  Item,  being  interrogat  if  he  received 
any  letters  from  Mr.  Haig  since  his  parting,  de- 
poned, that  he  received  at  his  Dack  coming 
from  Balcleugh*s  burial  a  letter  fiMim  his  lady, 
direct  from  Mr.  liaig,  hut  without  either  date 
or  place,  which  he  produced  :  as  aUo  received 
from  Thomas  Haliburion  a  letter  direct  from 
Mr.  Haig,  with  some  note  concerning  my  lord 
Jedburgh's  business^  And  sick-like  depones, 
he  received  a  letter  from  Adam  Watt,  which 
concerned  some  business  bet%vixt  my  lord  Yea»- 
ter  and  Mr.  Haig ;  and  in  the  end  desired  the 
deponer  to  assist  sir  Lewis  Stewart,  and  other 
friends  that  he  had  written  uoto  for  procuring 
of  him  a  remission  :  whidi  leitta*,  after  the  de- 
poner had  dealt  with  the  lord  Yeaster,  he  can* 
celled  and  burnt.  And  last  grants  he  received 
a  letter  from  Camphirethe  STth.of  June,  which 
he  received  from  Mr.  Robert  Bruce;  which  he  . 
exhibits,  and  which  letter  hears  Mr.  Haie  has 
granted  that  he  was  the  penuer  of  the  said  sup- 
plication, aud  therefore  protests  that  the  same 
may  be  delivered  up  and  given  to  him.  And 
beinff  asked  aneat  that  part  of  the  said  letter, 
which  bears  th»t  the  earl  of  Rothes  and  sucli 
other  honest  men  tlmt  did  once  approve  the 
s  lid  supplication,  if  the  deponer  did  ever  allow 
and  approve  the  samen ;  answers,  tliat  he  did 
never  allow  nor  npptove  the  sameti  to  be  pre- 
sented to  his  majestv,  but  thought  it  fit  to  be 
supprest.  And  in  iiie  rest  adheres  to  his  for- 
mer depositions. — Sic  tnbs,  Balmekino. 

The  same  day,  in  presc^nce  foresaid,  it  being 
asked  whethf  r  he  did  allow  and  approve  the 
same  himself,  in  the  matter  and  substance;  he 
declared,  that  he  neither  uUuwed  nor  allows 
the  samen,  and  declares  he  condemns  the  same ' 
both  in  matter  and  form.  Sic  steis.  Balmx- 
niNO.  y 

St.  Andrews,  Morton,  Roxbun;h> 

Stirling,  Traquair,  Da.   £p. 

Edinb.   Jo.  Rosse,  J.  Hay, 

Tliomas  Hope. 

6thly,  Produces  Mr.  Robert  Dalgleish,  ser- 
vitor to  tlie  panuel,  his  Depositions,  dated  July 
3|  1634,  whereof  the  tenur  follows, 

Apud  Edinb.  S  July  1«34. 
The  which  day  Mr.  Robett  DaigWish  beii^ 
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sworn  upon  his  koeesy  and  the  I'tbel  being  abewn 
lo  liim,- denies  that  be  biows  the  hand- writing 
or  Uie  writer:  grant)  tbat  my  lord  Oahnerino 
being  in  his  pUce  of  finmetown  sbortly  after 
the  pariianient,  and  beinc  to  go  to  Ediobargh, 
about  iour  after  noon  delivered  to  tlie  depooer 
a  paper  to  be  copied,  wiiich  he  did  copy  that 
same  night,  and  sent  it  with  Uie  copy  tbercfof 
to  his  roaster  inclosed  in  a  paper,  the  next  day 
in  the  morOing.  And  being  asked  if  that  he 
had  copied  another  to  hiinself,  grants  chat  he 
had  made  another  copy  which  he  keeped  to 
bimseil^  which  he  did  without  the  ooiBinand  or 
knowledge  of  bis  master ;  which  copy  he  ex- 
hibited presently  in  presence  of  the  lords. 
Item,  .being  demanded  if  lie  did  coinmuiiicat 
that  copy  which  he  keeped  to  himself  to  any 
other,  depones  upon  his  great  oath,  tliat  be  did 
neither  sliow  nor  give  the  copy  thereof  to  any 
other :  but  grants^  while  be  was  copying  the 
same  in  Bametown,  Mr.  William  Colvill  mi- 
nisrer  of  the  parish  came  in  and  read  the  same, 
but  got  no  copy  thereof.  And  also  depones, 
That  since  the'  beginning  of  tbe  trial  about 
pRSch  (Easter  last,  ilie  lady  Balmerino  asked 
of  the  deponer  if  he  had  keeped  a  copy  of  the 
foresaid  libel  to  himself,  .and  desired  a  sight 
thereof;  and  when  she  beard  tbe  same  rea<l, 
she  said  that  he  was  a  fool  in  keeping,  and 
had  him  cast  it  in  the  fire. — Sic  Jit^c.  Mr.  Ro- 
bert Dalgleish. 
St.  Aiuirews,  Mortoun,  Roxburgh, 
Stirtiog,  Traqnair»  Jo.  Rosaen. 

'  J.  Ilay,  Tliomas  Hope. 

Tthly,  Produces  Mark  Cass  his  Deposition, 
dated  apud  Edinb.  the  31st  of  July,  1634. 

Sederunt,  St.  Andrews,  Roxburgh,  Stirh'ng, 
Traquair,  Rosse,  Clerk  of  Register,  Ad  vo- 
cal. 

The  whilk  day  Mark  Cass,  writer,  being  eia- 
mined  upon  his  great  oaib,  depones.  That 
about  eight  or  ten  days  before  Mr.  Haig  his 
going  away  furth  of  the  country,  he  being  in 
Mr.  Uaig's  chamber,  Mr.  liaig  asked  him  what 
news:  to  .whom  he  answered,  he  had  no 
news,  but  that  he  heard  that  my  lord  Balmeri- 
no was  troubled  for  a  petition  that  had  been 
written.  Likeas  Mr.  Haig  asked  him  if  he 
knew  who  was  writer  thereof,  whilk  he  depones 
that  he  answered  him  he  knew  not,  neither  did 
he  know.  I'bereafter  Mr.  William  Ilaig  told 
him  that  he  was  the  pemier  thereof,  and  took 
out  the  paper  and  read  it  over  to  him,  and  said 
that  Rothes  and  Balmerino  knew  the  paper, 
liecause  it  should  have  been  presented  to  the 
king.  J(em,  Being  asked  if  he  knew  of  Mr. 
liar's  away  going,  ilepones,  That  upon  Son- 
day  the  8th  of  June  the  deponer  being  in  .New- 
b<^e  kirk  at  the  <x>nimunion,  Mr.  Ilaig  sent  a 
boy  to  him  before  the  ending  of  the  sermon  in 
tbe  afternoon,  nad  desired  him  to  romc  out  to 
hiui ;  who  came  out  and  met  with  him  in  the 
hall  of  New  bottle,  but  spake  notliing  with  him 
there.  And  then  they  went  out  togetiier  to 
the  green  of  Newbottle,  where  he  told  the  de^ 
^oiicr  chat  he  wis  to  go  to  thtt  South  Goontry, 


and  that  he  had  received  for  his  eompiising  of 
Matwellheugb,  disponed  by  him  to  the  ean  of 
Roxburgh,  the  sum  of  90/)00  markf ,  which  he 
had  paid  to  Mr.  John  Sharp  and  otbom-;  and 
that  there  rested  yet  8,400  and  some  add 
marks :  And  that  he  had  tnkio  the  deponer  his 
name  to  the  bond  thereof  to  his  own  use,  and 
that  he  would  trust  him  with  it  till  his  return ; 
mid  then  dehvered  to  him  the  bond  thereof, 
and  said  to  him  that  he  would  return  shortly. 
Item^  Depones,  that  he  received  a  letter  from 
Mr.  William  Haig  from  Yarmouth,  iik  whieb 
there  was  inclosed  a  letter  direct  frui^  Mr. 
WiUiam  Uaiii;  to  Thomas  Ualiburton,  which  he 
sent  to  the  said  Thomas :  And  the  contrnts  of 
the  letter  to  himself  was,  that  he  desired  the 
deponer  to  assist  his  nephew,  the  said  Thomas 
Haliburton.  to  get  a .  trunk  carried  to  ilolland 
by  the  address  oi  Mr.  Robert  Bruce ;  and  that 
he  should  make  the  said  Thomas  forbear  to  dp 
it,  if  I  should  find  by  sir  Lewis  Stewart  the  ap- 
pejwance  of  tiie  quitting  of  this  service.  And 
depones*  That  he  shewed  this  letter  to  Thomas 
llaiihucton,  who  was  then  present  in  Kdin- 
burgh,  and  declared  to  the  said  Thomas,  that 
he  would  not  speak  the  said  sir  Lewis  Stewart 
in  such  a  business;  and  rave  (tore)  out  so 
much  of  the  letter  as  concerned  sir  .Lewis 
Stewart,  and  desired  ttie  said  Thomas  that  he 
would  take  it  to  biin,  because  sir  Lewis  knew 
Mr.  Haig  his  hand-writing :  which  the  said 
Thomas  refused,  and  said  tliat  sir  Lewis  would 
believe  him  but  (i.  c.  without)  the  letter :  And  ' 
immediately  after  be  read  tlie  hail  letter  in 
presence  of  the  said  Thomas.  Item,  Remem- 
bers that  the  letter  did  bear  that  he  was  pre- 
sently going  abroad.  Jtem^  Remembers  that 
he  received  from  Mr.  William  Haig  since  his 
parting  in  all  three  letters,  whereof  the  said 
letter  was  one,  and  the  other  two  .which  he  ex- 
hibited to  the  lords. — Sic  tub$,  Mark  Cass 
with  my -band. 

At  Edinb.  the  31st  of  July,  1C34.  Sederunt, 
St.  Andrews,  Thesaurer,  Roxhur^h,  Tra- 
quair, Edinburgh,  Rosse,  Clerk-Rewister, 
AdvocaL 

The  foresaid  deponent  depones.  That  the 
20,P00  marks  paid  to  Mr.  William  Haig  upon 
the  Saturday,  was  employed  as  af»er  ^llowi^ 
viz.  8,400  marks  to  Mr.  Jt/lm  bh>irp;  then 
rested  11.600  marks,  whereof  ihrre  was  lent  t* 
the  earl  of  Lothian  7,600  marks.  «ud  4,000 
marks  to  the  lord  Balmerino ;  qiiere^se  (for 
which)  die  deponer  received  bonds  wlach  are 
blank  in  the  name,  in  the  depooer's  hands. 
Item,  The  deponer  produced  two  letl<'rft  fron^ 
Mr.  Hai);,  one  of  the  date  nono  Junii  from  Bi« 
merside,  with  a  command  to  him  to  reneive  n 
packet  to  l>e  delivered  to  my  lord  Balmerino  $ 
Mhicli  packet  to  his  knowhd^e  and  memory  . 
I  Adiim  Watt  delivered  to  my  bird  Bulmerinn. 
Item,  Thf*  other  letter  of  the  23d  of  June, 
dated  from  no  plaoe,  which  the  deponer  receiv- 
ed firnm  Adam  Watt,  who  had  in  hand  a  letter  ^ 
to  my  dord  of  Lothian,  which  he  recetved  :  and  " 
delivered  a, letter  to  my  iord  fiafanerino,  and 
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another  to  the  eaii  of  TrMoair ;  which  letters 
^Nrtere  received  bj  Adam  Watt  from  air  Lewis 
Stewart.  Item,  Depones  upoo  hu  great  oath, 
That  he  never  optiied  the  litde  coffer,  nor 
tniok ;  bttt  ooce  that  he  opened  the  little  cof- 
fer, and  took  out  the  keys  of  the  trunks,  hot 
i^ver  stirred  The  papers,  nor  none  others  to  his 
knowledge :  but  that  he  heard  that  Thomas 
HaUburton  had  looked  in  the  coffer  before,  hot 
knows  riot  whether  be  took  any  papers  out  or 
not.  Iton,  Declares  that  smoe  Mr.  Witliain 
Hatg  bis  away  |^iog,  there  came  a  trunk  of  his 
home,  which  is  in  William  Dick  his  hands, 
whereof  he  has  the  key;  and  that  be  ne^er 
opened  the  same,  hot  allenarly  (only)  once  at 
the  ilesire  of  Mr.  Alez«  Jofainstoun  adTocat, 
who  alled^  he  had  some  clotlics  aud  other 
gear  therein,  which  be  had  pat  in  Mr.  Uatg's 
trunk  when  Mr.  Haig  and  he  was  at  London 
the  last  vacanoe.  And  the  deponer  grants  he 
received  ihc  key  of  the  trunk  from  William 
Frier,  inclosed  in  a  letter  from  London  written 
by  the  said  William  Frier,  and  dated  before 
Mr.  ilaig's  going  away  out  of  the  country. 
Item,  Tm  deponer  remembers,  that  Mr.  Haig 
told  him  that  the  pamphlet  was  written  by  a 
nan  empk>yed  by  the  lady  Liinplom  for  that 
e£BBct. — Sic  iuln.  Mabk  Cass,  with  oiy  hand. 
Sl  Andrews,  Mortoun,  lloiLbureh, 

Traqoair,  Da.  £p.  Edinb.  Jo. 

Rossen.  J.  Hi^. 
8thly,  Produces  foor  letters  from  Mr.  Haig 
to  the  pannel,  dated  27  June,  1  Joly,  10  July, 
and  1  August,  1634.    .Of  the  whicii  four  let- 
ters, the  teiioor  follows : 

To  the  right  honourable  my  singular  good  lord 
,  my  lord'  Balmcrino,  These  at  Barnetown  ; 
to  be  sent  tu  him  by  Mr.  George  Lawson, 
or  Adam  Watt,  writer  in  Edinbui^h. 
My  lord ;  now  that  it  has  pleased  God  to 
bring  me  bafely  through  the  seas,  tljou*;)i  slowly 
(ill  thVee  days  and  three  nighis  from  Yaimuutli) 
to  t^iis  place,  1  begin  with  these  to  pniy  your 
lordship  eitlier  to  use  yt)ur  talent  to  get  me 
home  otherwise,  or  to  give  vigour  to  that  way 
I  wrote  to  your  lordship  from  Yarmouth.  I 
thought  it  fit  to  be  taken,  to  get  a  compendi- 
ous way  to  an  end  of  my  troubles  by  tbetr 
means,  who  for  private  respects  hare  git  en  the 
name  of  a  crime  to  that  Supplication,  which 
though  I  cannot  deny  the  penning  of,  yet  would 
not  have  brought  to  me  any  inconvenience,  if 
it  had  either  becu  used  as  once  intended,  or, 
after  changed  of  purpose,  kept  from  those  base 
bodies  that  put  it  into  tlie  hands  of  such,  as 
have  been  able  to  make  hard  constructions  of 
it.  And  seeing  for  whatsoever  I  now  suffer  in 
my  private  fortune,  in  my  weak  body,  nr  in  my 
name,  by  the  contrivance  or  knavery  of  Mr. 
John  Dunmure,  I  may  justly  blame  your  lord- 
ship; I  do  here  adjure  your  lordship,  by  the 
persuasion  I  hnve  of  your  own  integrity,  of 
your  honourable  mind  and  good-will  to  me- 
wards,  and  by  your  knowledge  of  the  pains  I 
have  been  ever  williog  to  take  for  an  ingenuous 
fiutherAnoe  of  aU  that  coDcems  my  lord  of  So- 


meraet  amongst  us ;  even  to  take  pains  to  ob- 
tain to  me  a  remission,  for  doing  tuat  which  is 
termed  a  crime,  and  tiiat  by  means  of  these 
that  have  termed  it  90 ;  and  make  them  sensi- 
ble that  it  shall  be  more  for  their  credit  so  to 
make  an  end  of  the  business,  thdn  to  drive  me 
to  such  defences  and  apologies  as  tb^  publisli- 
ing  of  will  gall  them,  more  than  the  biasing  of 
the  Snppiication,  Withal  it  may  please  your 
brdship  to  represent  to  my  loi^d  of  Rothes, 
and  such  other  honest  men,  as  I  know  did  once 
approve  that  Snppiication,  that  since 'a  hard 
character  is  made  of  it  by  thc&e  that  have 
wrested  in  the  king*s  ire  the  sense  of  it,  they 
sfaonld  do  right  both  to  themselves,  their  prince, 
and  country,  by  another  Petition  to  represent 
that  whereas  they  intended  to  have  ddivered  to 
his  majesty  the  foresaid  Supplication  by  such 
as  did  dis-assent  to  that  churcli-article,  and 
changed  purpose,  because  the  paper  could  not 
hold  all  their  subscriptions,  and  other  good  re* 
spects,  very  compatible  wiih  their  most  humble 
duties  to  his  nuyesty ;  yet  since  the  foresaid 
Supplication  has  come  to  his  miyesiy's  handa 
by  snch  as  have  made  wrong  constructions  of 
it,  therefore  to  conclude  cniving  humbly  that 
his  majesty  would  give  them  leave  to  be  inter- 
preters of  their  own  language,  and  the  desire 
of  their  Petition  (lor  the  reasons  it  containeth)^ 
which  is,  that  no  private  respect,  hot  mere  af- 
fection to  his  majesty,  dia  rule  their  whole 
carriage  in  the  late  parliament.  But  in  this  I 
submit  my  desire  to  your  lordship  and  their 
judieoient  and  pleasure.  Howsoever,  since  I 
suffer  for  that  which  truly  had  their  allowance, 
I  tltink  they  are  in  lionour  bound  to  use  di^ 
creet  means  to  relieve  me  off  ibis  cross,  at  least 
to  help  my  poor  estate  in  some  measure  to 
bear  out  the  burden  of  it.  I  suffer  enough  in 
the  toil  of  my  body,  and  wounds  given  to  my 
name,  though  your  lordships  amongst  yoo  free 
me  of  all  the  chai|;es  that  will  be  inevitable  to 
me  in  this  course :  a  little  help  fnim  eaeh  ho- 
nest man,  that  will  possibly  pity  me,  would  do 
this  business.  Thus  your  lordship  may  see 
there  lieth  a  heavy  burden  oo  my  stomacl^ 
when  it  is  brought  so  low  as  to  beg ;  yet  I  shall 
rather  starve  than  iliscoter  so  mudi  to  any 
other  than  your  lordship,  to  whom  only  I  can 
lay  open  the  silly  and  low  thoughts  that  misery, 
and  the  fear  of  it,  may  bring  to,  my  lord,  your 
lordship's  mo»t  req)ecting  servant, 
Campbire,  June  27, 1634.  Wk.  Haio. 

PotticripL  Whatsomever  bonds  are  in  mo» 
neys  to  my  behoof,  I  do  not  think  one  groat 
thereof  mine,  till  my  lord  Yeaster  be  sfr> 
tisfied;  which  will  be  easily  done  (upon  the 
grounds  I  have  sent  a  note  of  to  Mark  Caes),  if 
yopr  lordship  move  him  to  a  submission  (where- 
in Mark  Cass  and  lliomas  lialiburton  shall 
take  burdeu  for  me) ;  but  we  will  never  end 
otherwise.  Prajr  my  lord  of  Rothes  to  help 
your  lordship  to  induce  him  to  a  submission  to 
any  that  your  lordship  and  be  can  condescend 
upon  ;  and  tell  him  of  his  old  letter  to  my  ior^ 
of  Anchram,  That  be  should  settle  with  me  at 
any  man's  sight  I  liked.    But  get  him  to  a  sub- 
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mibsion  in  writing  for  hn  good  as  well  as  mine : 
tor  if  God  please  to  call  me,  he  will  find  tb4t 
he  shall  not  make  so  good  a  conditioDy  as  he 
majf  do  i^ow. 

The  Second  Letter. 
My  lord  ;  Just  as  I  had  done  closing  of  my 
letters  written  to  your  lordship  with  others  at 
Camphire,  the  cunbervator  newly  arrived  here 
from  London  came  to  my  Chamber  in  ane  inn 
kept  by  his  mother-in-law  :  and  hearinj;  I  was  ar- 
rived tiiere  from  Scotland,  was  very  curious  to 
ask  news.  And  because  I  could  tell  him  no* 
tiling^  at  last  wandering,  a»ked  me  by  way  of 
question.  If  1  heard  nothing  of  a  petition,  which 
a  number  (35)  said  he  of  lords  had  resolved 
to  give  to  the  king,  craving  a  relief  of  the  act 
made  in  the  church-business,  and  a  discharge 
of  any  further  payment  and  taxations.  I 
laughed,  and  told  him  that  I  durst  assure 
him  there  was  no  such  matter.  '1  hat  cannot 
be,  said  he,  for  I  have  this  from  such  as  has 
best  intelligence  about  the  court;  and  have  seen 
a  letter,  bearing  under  the  hand  of  one  of  the 
Commissioners,  that  they  had  had  my  lord  Bal- 
merino  that  day  before  them,  who  had  behaved 
himself  very  modestly,  and  was  to  be  befure 
them  the  next  day,  where  they  hoped  to  get 
good  satisfaction  in  all  they  were  about.  Then 
I  answered,  I  heard  your  lorcbhip  was  called 
fur  by  some  of  the  council,  but  haa  not  learned, 
nor  so  much  as  asked  for  what :  and  that  the 
council  might  have  many  things  ado  with  your 
lordsliip  iluit  I  was  ignorant  of,  and  could  not 
in  go  d  manners  inquire.  I  protest,  said  he, 
that  is  a  business  in  all  men's  mouths  about 
court ;  and  I  wonder,  said  he,  you  have  not 
heard  of  it.  I  have  not  truly,  said  I:  And  so  wje 
left  thiit  theme,  and  drunk  together,  and  within 
a  quarter  ane  hour  after  I  left  that  town*  and  to 
one  Alexander  Spcii-,  a  factor  in  it,  a  packet  to 
Mr.  Robert  Druce ;  under  whose  cover  there 
as  a  letter  of  the  27th  of  June  to  your  lordship, 
the  contents  whereof  I  will  not  repeat  here, 
but  beseech  your  lordship  to  have  respect  unto 
it,  as  well  in  so  far  as  it  beseccheth  your  lord- 
ship tOvQse  your  talent  for  shortening  my  trou- 
bles, as  in  the  care  I  humbly  heseecU  your 
lordship  to  take  to  induce  my  lord  Yeaster  to  a 
submission,  without  which  there  is  no  hope  of 
any  conclusion  with  him.  I  will  long  tO  hear 
from  your  lordship  what  posture  this  business 
works  itself  unto,  and  what- success  I  may  ex- 
pect in  the  way  I  am  contented  he  taken  to 
end  mytroubhs,  by  their  means  that  has  occa- 
sioned them.  Thus  having  nothing  to  say  but 
what  1  have  formerly  written,  and  beseeching 
your  lordship  not  to  lie  swear  (slow)  in  writing  to 
me,  (under  cover  to  'my  lord  pf  Aoton,  James 
Howstoun  or  James  Wright,  merchants  in  Am- 
sterdam, or  to  Alexander  Speir  in  Camphire, 
or  to  William  Murehead  by  the  way  of  London) 
I  crave  leave,  and  rest,  my  lord,  your  lordship's 
most  respecting  servant,  Wm.  Haig. 

Amsterdam,  July  1,  1634. 
Directed  to  the  right  honourable  my  singular 

{jTood  lord,  my  lord  Balmeriao,  These,  at 

Qametowu. 


The  Third  Letter, 


My  lord  ;  I  know  that  repetition  of  my  de** 
sires  exprest  in  my  letters  to  your  lordship  from 
Yarmouth,  Camphire,  and  Amsterdam,  were 
enough  to  accuse  me  of  distrust  of  you^  lord- 
ship's either  memory  or  good- will  to  me-wards. 
Wherefore  these  are  only  to  beseech  your  lord- 
ship to  let  me  know  what  posture  that  businesi 
is  in,  which  occasioned  my  voyage  hither  ;  and 
what  issue  I  may  expect  by  yoar  lordship's 
means,  and  such  others  as  I  liave  written  unto 
there,  as  well  of  the  troubles  I  am  now  onder, 
as  of  that  business  I  prayed  your  Inrdship  to 
manage  with  my  lord  Yeaster.  I  intend  to  fix 
about  Pelft  before  the  S7th  instant,  and  stick 
there  till  I  hear  from  Scotland  or  England  what 
I  may  expect.  So  your  lordship  may  put  all 
you  iprrite  to  me  under  cover  to  Mr.  Johu 
Forbes,  a  minister  (thoueh  now  silenced  by  or- 
der from  Canterbury)  o^  the  English  that  art 
about  their  staple  in  that  place,  Mr.  Robert 
Brace,  or  Mr.  Alexander  Colviil,  by  David 
Junken's  means ;  and  oiherwiite  also  will  gee 
them  sent  to  Mr.  Forbes,  and  he  will  make 
them  find  me :  so  wiU'Wilham  Murehead,  if  your 
lordship  please  write  that  way  too.  My  lord, 
your  lordship's  most  respecting  servant, 

Croning,  10  July  1634.  Wu.  Haig. 

Directed,  on  the  back  thereof,  To  the  right  ho- 
nourable  my  singular  good  lord,  my  loni 
Balaierino,  These^  at  Barnetowii. 

The  Fourth  Letter. 

My  lord ;  I  send  here  to  your  lordship  my 
lord  Jedburgh's  discliarge  for  the  crop  1633^ 
and  his  daughter  Mary's  receipt  for  100/.  witli 
a  protection  for  my  lord  Jedburgh,  to  he  made 
use  of,  as  your  lordship  has  occasion.  His 
lady  was  speaking  to  me  to  procure  her  a 
house  near  New-l>ott1e,  called  Brvankirk; 
which  cannot  be,  because  my  4ord  ot  Lothiau 
has  lent  it  to  his  uncle  sir  John  Murray.  -But  I 
intend  to  speak  to  Mark  Cass,  and  try  if  he  can 
spare  Cock  pen ;  which  being  near  Coal,  and 
out  of  Tiviotdale  way,  I  think  were  very  con- 
venient for  my  Kird  Jedbui^h,  since  he  suits 
some  house  in  Lothian,  to  be  free  of  the  im- 
portunity of  his  Tiviotdale  creditors,  and  other 
mconvenienccs  his  dwelling  at  Jedburgh  makes 
him  obnoxious  unto,  lliere  is  also  within  this 
packet  Mr.  Lewi's  his  discharge  of  600  marks 
to  my  lord  Jedburgh,  and  a  note  of  Mr.  Lewis 
bis  writings,  with  an  assignation  to  be  sub-» 
scribed  by  my  lord  Jedburgh,  for  recovery  of 
some  moneys  he  paid  for  Mr.  John  Home :  I  ^ 
intended  it  for  Mrs.  Anne's  help,  before  your 
lordship  and  I  went  to  Tiviotdale ;  and  when 
his  brother  captain  Hom6  was  assisting  his 
chief's  process,  and  was  likely  to  liave  adven- 
tured to  pay  that  sum  for  &Ir.  John,  if  ha 
had  found  him  pressed  (being  then  in  Edin- 
burgh) by  some  good  caption.  It  shall  be  welt 
done  to  make  the  best  use  of  it  vet  that  can  be. 
I  have  also  inclosed  ih  this  packet  Mr.  Come* 
lius  Aneslie's  discharge  for  900  marks  for  thQ 
laterest  of  his  mooe^  preceding  Whitsondaf 
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last :  I  was  not  able  to  pay  the  priacipal  till 
the  7th  of  June,  and  then  be  refused:  I  hope 
to  do  it  honestly  at  Mertimai,  before  v^hich 
time  I  hope  to  return  armed  against  all  iucon* 
▼eniences  that  co^t  or  poucr  sludi  be  able  to 
put  upon  me,  by  evil  interpreting  uliat  was 
well  meaned.  I  liai'e  left  to  my  nephew  Tho- 
mas Haliburton  the  key  of  luy  chamber  and 
trunks,  with  direction  to  be  given  to  your 
lordship  to  be  made  u^e  ot  during  my  absence; 
whereof  I  »ball  write  to  your  lordship  the 
reason  at  more  length  by  the  first  occasion.  I 
rest.  My  lord,  jouf'  lordship^  mot>t  afl'ectionaie, 
and  respecting  servant,  William  Uaxg. 

Direction  on  the  back.  To  the  right  honourable 
my  singular  good  lord,  ray  lord  Balmerino, 
These^  1  Aug.  1634. 

Produced  to  the  lords  examinators  by  my 
lord  Balmeriuo. 

9thly,  Prodnces  three  extracts  of  parliament, 
whereoKwo  containing  the  ruunes  of  the  earls 
and  lords  present  at  parliament  1633,  together 
with  the  names  of  the  articles  at  that  same 
parliament;  of  the  which  three  extracts  the 
tenour  follows : 

The  Names  of  the  Lords  of  the  Parliament. 

Archbisliops;  St.  Andrews,  Glascow.  Bi< 
shops ;  Dunkell,  Murray,  Rosse,  Brechin,  Gal- 
loway, Dumblaine,  Caithness  by  Dunkell  his 
Sroxy,  Islels,  Argyle^  Orkney.  Duke  of  Lennox, 
larquis  of  Haddingtoun,  marquis  of  lluntlev 
by  the  duke  of  Lennox  his  proxy,  marquis  of 
Dowglass.  Earls;  Argylc  by  Mortoun  his 
proxy,  ErroU,  Mareschall,  Sutherland  by  the 
duke  of  Lennox  his  proxy,  Mar  by  Hadding- 
toun  his  proxy,  Buchan  by  the  raarquiss  of 
Haddingtoun  his  proxy,  Rothes,  Eglingtoun, 
Cassiles,  Glencairne  by  Rothes  his  proxy,  Mur- 
ray by  Lauderdale  his  proxy,  Niihsdale,  Win- 
toun,  Linhthgow,  Perth,  Dumferraling,  Wig- 
toun,  Kinghornc,  Abercorne,Tillcbarne,  Kellie 
by  Kinowll  his  proxy,  Galloway  by  Traquair 
bis  proxy,  Scaforth,  Annandale,  Lauderdale, 
Carrick  by  Traquair  his  proxy,  Lothian.  Vis- 
counts ;  Falkland  by  Stirling  his  proxy,  Dunbar 
by  Traquair  his  proxy,  Stuimounth,  Drumla- 
nerk.  Lords;  Lind^ifiy,  Gray  by  Mortoun  his 
proxy,  Yeaster,  Scrapie,  Sinclair,  Herries,  El- 
phinstuan  by  B;ilmerino  his  proxy,  Ogilvy,  Tor- 
phichen,  Spynte,  Liudures,  Loudon,  Kinlu&s  hy 
Mgrtoun  h's  proxy,  Baliraerinocb,  Burlie, 
llaly  rood -house,  Cowper,  Cranstoun,  Desk- 
foord  by  Craubtoun  his  proxy,  M el vill,  Carnegie, 
Ramsay,  Naper,  Cameron,  by  Traquair  his 
proxy,  Newbi.rgli  by  Stirhnghis  proxy,  Weenies, 
Corslorphin,  Forfar,  Rae  by  viscount  of  Air 
his  proxy,  Dalzell. 

Commissioners  for  the  burroughs;  Sir  George 
tori'eBter  of  Corstofphtn,  and  Mr.  Patrick 
Hamilton  of  Little  Prestoiine,  for  Edinburgh, 
principal ;  sir  Patrick  Murray  of  Elebank,  and 
ftu-  John  Hamiltoun  of  IVe&toune,  for  Hadding- 
toune ;  sir  Alexander  Nisbet  of  that  ilk,  and 
John  Home  of  Rentoun,  for  Berwick;  WiU 
Itani  DowglaM  of  Calvere^and  iirWolter  Rid- 


dell  of  that  ilk,  for  Roxbaigb ;  James  Murray 
fiar  of  Fhillipaugh,  and  James  Priugle  of 
Whitebank,  for  Selkirk;  James  Hay  of  bmitb- 
tielJ,  and  James  Naswithof  Posso,  for  Peebles; 
sir  James  Lockhart  younger  of  Ley, and  Gawn 
llamiitoun  of  Raploch,  tor  Lanerick  ;  sir  Ro- 
bert Grierson  of  Lagg,  and  sir  John  Charters 
of  Ami^fJeld,  for  Dumfries  ;  sir  Patrick  Agnew, 
df  Loch uair,  knight  baronet,  for  Wigtoun;  sir 
Wilham  Cuuninghimie  of  Cunningbamehcad, 
and  James  Chalmers  of  Gaitgirth,  tor  Air;  sir 
Lodovick  Howstoun  of  that  ilk,  and  James 
Murihead  younger  of  Lachope,  for  Dumbcu-- 
10 u  ;  Hector  Baunatyne  of  Keymes,  and  John 
Stewart  of  Ehcoke,  for  Bute;  sir  Archibald 
Stewart  of  Blackball,  and  Patrick  Flemming 
of  Barreicbine,  for  Renfrew;  Archibald  £d- 
min^stoun  of  Duntreath,  for  StirUng ;  sir  Wal- 
ter Dundass  of  that  ilk,  and  William  Drum- 
mond  of  Richartr>un,  for  Linlithgow ;  sir  Ar- 
chibald Ogilvic  of  Inchraarten,  for  Perth  ;  sir 
Robert  Grahame  of  Morphie,  for  Kincarden  ; 
sir  Alexander  Irvine  of  Drum,  and  Thomas 
Crombie  of  Kenmo,  for  Aberdeen ;  sir  John 
Mackenzie,  of  Tarbit,  for  Imerness;  Juhn 
Campbell  fiar  of  Calder,  and  John  Dur.bar  of 
Moyne,  for  Nairne ;  sir  Thomas  Urquart  of 
Cromart'c,  for  Cromartie ;  sir  John  Scrimger 
of  Duddope,  and  Duncan  Cambel  fiar  of 
Auchinbre<  k,  for  Argyle ;  sir  Laughlane  Ma- 
ctane  of  Morvere,  forTarbet;  sir  Jolm  Lessie 
of  Ncwtoune,  and  Thomas  Myretoune  of 
Cambo,  for  Fyfe ;  sir  Harry  Wood  of  Bonni* 
toun,  and  sir  William  Grahame  of  C  laverboase, 
for  Forfar;  John  Gordon  of  Innermarkie,  for 
Baniff ;  sir  Patrick  Macgie  of  Large,  for  the 
stcwtu-try  of  Kirkudbrigfat.  Sic  $ubs,  J.  Hay, 
CI.  Regist. 

The  Lords  of  the  Articles. 

Pro  Clem;  archb.  St.  Andrews,  archb. 
Glasgow,  bishops  Murray,  Rosse,  Dumblaioey 
Brechin,  Isles,  Argyle.  Pro  Nobilibus;  duke  of 
Lenox,  marquis  ofilamihoo,  marquis  of  Dow^- 
^lass,  enrl  of  Mareschal,  earl  of  Wmt<jun,  earl 
of  Roxburgh,  earl  of  Lauderdale,  viscount  of 
Air.  Pr«->  Buronlbus;  sir  George  Forrester  of 
Corbtdrphin,  sir  Patrick  Murray  of  Elebank, 
sir  Patrick  Ogilvie  of  Inchmarten,  sir  John  Les- 
lie of  Newtoune,  WiUiam  Dowglass  of  Cavers, 
sir  James  Lockhart  younger  of  Ley,  t'ir  Robert 
Grierson  ofLapg;  sir  John  Scrimger  of  Dud- 
dope. Pro  Burgis ;  John  Sinclair  and  Gilbert 
Kirkwoud,  Andrew  Gray^  Mr.  Alexander  Wed- 
derburnc,  Paul  Menzies,  Gabriel  Cunning- 
hame,  Mr.  James  Cockbume,  Mr.  John  Hay, 
Andrew  BclL — $ic  fv^5.  J.  Hay,  CI.  Regist. 

And  last  produced  aiie  Note  of  Articles  in 
Parliament  in  annis  1600,  1606,  1607,  1617, 
and  1621,  whereof  the  tenour  follows. 

"  In  the  parliament  held  at  Edinburgh  the 
year  of  God  1600  years,  the  noblemen  after 
named  were  chosen  to  be  of  the  lonls  of  the 
articles,  viz.  The  duke  of  Lennox,  the  earl  of 
Mare&chid,  tlie  lord  Seaton,  the  lord  Newbottle. 
the  earl  of  Erfol,  the  earl  of  Mar,  the  lord 
Levingstoun,  lord  Fyvie.r-«Sic  $ub$,  J.  Hat, 
CI.  Regist." 


TO5] 


STATE  TRIALS,  10  Cuarles  L  X^'A.-^for  a  Lihcl 


[im 


**  In  the  parliament  boldeu  at  EHinbui^h  in 
the  month  of  June  160G,  the  noblenieu  after 
nameJ  were  chosen  to  be  of  the  lords  of  the 
articles,  viz.  marquis  of  Ilomiltpuny  marquis  of 
Huotley,  earl  of  Ar^gyle,  earl  ofErroU,  earl  of 
Mar,.eMrl  of  Gleucairne,  earl  of  Linlithgow, 
lord  Glauies.— i'ic«Mfe«.  J.  Hay,  CI.  Ilegist."    . 

•'*  lu  the  parliamtnt  holden  at  Edinburgh  in 
the  month  of  March  1607,  the  noblemen  after 
named  were  chosen  to  be  of  the  lords  of  the 
articles,  viz.  earl  of  Anzyle,  earl  of  Anuus, 
«arl  Mareschal,  eWl  of  ISIar,  earl  of  Kinghorne, 
carl  pf  Lothian,  lord  Elphiasttoun,  Roxburgh, 
BNnlyrc.— 5ic  subt.  J.  Hay,  CI.  Resist." 

"  In  the  parliament  holden  at  Edmburgh  in 
the  month  of  May  1617,  the  noblemen  after 
named  were  choseni  to  be  of  the  lords  of  the 
articles,  \'yi,  duke  of  Lennox,  marquis  oflln- 
roiltoun,  marquis  of  Huntley,  earl  of  Argyle, 
earl  of  Montross,  lord  Ogllvy,  lord  Sanquair, 
lord  Scoonc—Sic  tubs.  J.  Hay,  CI,  Reiiist." 

*'  Id  the  parliament  holden  at  Edinburgh  in 
the  month  pf  June  1621,  the  noblemen  after 
named  were  chosen  to  be  lords  of  the  lulicles, 
viz.  the  earl  of  Angus,  the  earl  of  Mortoun, 
the  carl  of  Nithsdale,  the  enil  of  Wigtoun,  the 
•arl  of  Roxburgh,  the  earl  of  Balcleugh,  lord 
Scoone,  lord  Carnegy,— Ac  iuU,  J.  Hay,  Cler. 
llegist." 

After  the  production  whereof,  his  majesty's 
Advocat  afiirms,  that  the  writs  now  produced 
for  verification  of  the  dittay,  the  said  dittay  i*> 
thereby  verified  in  the  had  points  thereof,  re- 
ferred  to  the  assize;  and  in  respect  tiiereof 
protests,  if  they  cleange  (clear)  upon  so  clear 
probatioo,  for  wilful  error. 

Thereafter  it  was  alledged  b^  the  'pannel, 
that  the  earl  of  Rothes's  deposition  ougnt  to  be 
produced  and  read. 

To  the  which  it  is  answered  by  my  Lord  Ad- 
vocat, That  he  uses  not  the  same  as  a  point  of 
his  probation. 

lo  the  whilk  it  is  duplyed,  That  it  will  serve 
(being  read  and  produced)  for  clearing  of  the 
pannel's  innocency ;  and  that  by  inUrloquUor 
of  before,  the  said  deposition  was  by  the  jus- 
tice's interhguitor  produced  and  given  up  to 
the  pannel ;  and  therefore  it  is  most  necessary 
to  be  produced  to  the  assize,  and  cognosced  by 
tbem. 

Thereafter  my  Lord  Advocat,  for  eschewing 
of  delays,  did  produce  the  earl  of  Rothes  his 
depiisitiou,  with  this  protestation,  That  he  uses 
woe  lite  samen  as  a  verification  of  the  dittay, 
but  only  for  s^itisfying  of  the  inter hquitor  given 
out  by  the  justice  before,  and  to  cut  off  all  oc- 
casion of  clamour  that  any  part  of  tbe  process 
were  withdrawn ;  and  when  (he  pannel  shaJl 
found  any  alleadgance  or  objection  thereupon, 
he  shall  have  a  sufficient  answer,  of  the  which 
.  deposition  the  tenour  follows.  ' 

Ac  Edinburgh,  the  3d  of  July,  1634. 

The  .which  day  John  earl  of  Rothes,  being 
sworn  upon  his  great  oatli,  and  the  libtl  being 
•hewn  to  him,  grants  that  this  is  the  libel  that 
was  shewn  to  iiim  by  or  from  my  lord  Balme- 
riuo ;  which  he  took  and  read  till  about  twwitv 
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lines  in  the  beginning,  and  no  farder,  in  pre- 
sence oi]  the  earl  of  Cassiles  and'  tiie  lord 
Yenit.er,  being  with  him  in  coach, 'going  in 
Oulkeitli :  who  finding  it  of  such  a  strain,  nnd 
having  told  them  that  his  nuijcsty  had  £;iven  hiui 
an  exprc^  command  to  suppress  all  (hat  wat 
of  that  mature,  the  deponer  and  they,  all  in  one 
voice,  thought  it  should  be  suppressed ;  and  iho 
deponer  did  put  it  in  his  pocket.  And  having 
occasion  thai  same  day  lo  meet  hia.majesty  at 
Dalkeitli,  and  his  majesty  falling  in  conference 
with  him  anient  information  made  to  his  nia«; 
jesty  agaiubt  hiu^,  he  pureed  himself  clearly  tp 
hisuinje«>ty:  and  having  received  from  his  ma- 
jesty of  beiore  strait  commandment  for  sup- 
pressing ail  pL-titioas  of  the  nature  of  iliat 
which  wusmoicJ  in  the  timcofibc  purliiuncnt, 
he  &hcwe;l  to.  hi^  majesty  thnt  he  had  fuithfully 
done  tiie  s:inie  ever  since,  and  added  thir 
word:};  '  bir,  there  is  a  Petition  givrn  n;e 
'  presently  to  be  looked  upon  and  considered, 

*  which  1  ha\e  in  my   i»oc^et,  which  I  Unw 

*  according  to  your  majcsty^s  command  sup- 

*  press'd ;  if  your  majesty  he  ^ileasetl  to  look 

*  upon  it.*     VYhich  his  mujejty  answered.   *  It 

*  is  no  mailer :  1  ha\e  nu  leisure  :  1  am 
'  going  to  the  park.'  And  declares,  that  it  re- 
mained in  his  pocket  unlooked  upon  by  him, 
or  any  other,  by  the  space  ot'  eight  days,  or 
thereabou:s;  after  the  Mhich  he  retnrutd  the 
same  back  again,  inclosed  in  a  paper-which  was 
sealed,,  to  my  lurd  Balmerino,  to  whom  before 
he  bad  tojd  his  judgment  of  it,  that  it  was  utio- 
gether  to  be  suppressed.  And  depone «  upon 
his  great  oaih,  Uiat  be  neither  vhcwed  it  to  any, 
nor  gave  any  copy  thereof  tp  any ;  but  remem* 
hers  before  he -sent  it  to  my  Lord  Balmetinoy 
be  caused  copy  it  by  his  own  servant,  which  is 
yet  extant,  uucommunicattd  to  any,  and 
whereof  he  had  no  memory  at  all,  till  he  heard 
that  Mr.  Peter  Uay  of  Nuughum  had  shewn  it 
to  others ;  and  then  he  senrched  the  same,  and 
found  it  out.  Item,  Being  iuterrogat  if  he 
knew  the  hand-writ  of  the  libel,  or  who  was 
the  author  or  penner  thereof;  depones,  he 
knows  not  the  writer  thereof,  and  knew  not 
certainly  who  was  the  autht)r  and  penner  thereof, 
till  he  heard  that  Mr.  William  llaig*was  bruited 
(i.  e.  named)  fisr  the  penning  thereof,  of  whom 
he  had  ever  suspicion,  because  he  has  ever  been 
busy  upon  such  idle  and  foolish  toys..  And 
being  asked  if  he  gave  his  advice  anent  the 
.penning  thereof  to  Mr.  M'illiam  Ilaig,  or  any 
Pthcr;  depones  upon  his  great  oath,  tliat  li€ 
neither  gave  his  advice  to  him,  or  any  other, 
anent  the  penning  thereof,  but  ever  thought  it 
fit  to  be  supprest ;  and  declares,  that  he  never 
knew  any  consultation  either  before  or  lifter 
anent  'the  same.  And  the  said  earl  of  Rothes 
promised  with  all  diligence  to  send  the  copy 
which  he  has  inclosed  to  the  lords ;  and  pro- 
mised upon  his  oath  and  honour  not  to  copy  the 
same.  Sic  $uhs.        Uotues. 

My  Lord  Advocat  declares  that  he  uses  not 
the  last  part  of  Mark  Cass  his  de^xisition. 

It  is  objected  ^nd  alledged  bv  Mr.  Alex. 
Pearson  against  tiie  probation  of  ihe  dittuy  ad- 

2z 
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•U  'oil n tries  where  apprehending  of  parties  is 
ciijoinecl,  and  resetring  is  pruhibit ;  That  decla- 
rator shoiiiri  precede,  as  in  autliurs  pf  heretical 
books,  forbidden  to  be  received  by  the  law  ; 
^ecause  every  man  is  not  able  to  discern  those 
pi(CP9,  which  nre  debater!  and  coutraverted 
amongst  the  learncdest.  Aijd  ^e  oppone  the 
piinucl's  own  depositions,  benring  that  he  knew 
not  awj redly  Haig  to  be  author  thereof,  -but 
thought  only  he  was  author  ;  and  therefore  not 
obliged  JO  upprehend  summarly  and  abruptly. 
In  respect  hereof  ttie  assize  can  no  ways  find 
the  panncl  gudtv  of  the  Dittay,  and  auedged 
crime  specified  tfierein. 

The  Assize  by  pUirality  of  votes,  elects  and 
choises  John  earl  of  Traquiiir  Cliancellor,(rore- 
man.) 

Whilks  persons  of  assize  being  received, 
sworn,  atwl  admitted,  after  accusation  of  the 
said  John  lord  Balmeiiuo  by  dittny  of  the  crimes 
foresaids,  mentioned  uimI  set  down  therein',  and 
production,  and  readinj;  judicially  of  the  writs,- 
and  probation  used  amJ  produced  by  his  ma- 

■  jesiy's  Advocat  for  verifying  thereof,  t!iey  re- 
m<>ved  all  tot;cther,  furth  of  court  to  the 
cotmcil  1k)us€  of  Edinbnrgli,  where  first,  by  plu- 
rality of  votc^,  th?y  elected  and  chused  thasaid 
John  earl  of  Traqiiair  Chancellor.  Tliereafter 
received  and  voted  upon  the  hail  points  of  the' 
said  Dittny ;  and  being  riply  and  at  length  ad- 
vised therewith,  and  with  the  writs  and  proba- 
tion Use  J  and  produced  by  his  majesty's  Adro- 
cat  for  instructing  of  the  same,  and  with  theob- 
jertions  made  by  the  pannei  and  his  pmcura> 
tors  there  against,  and  answers  made  by  his  ma- 
jesty's Advocat  to  the  said  objections,  all  read 

•  in  their  presence  and  audience,  re-entered  again 
in  court;  where  they  by  report  and  judicial  de- 
claration of  the  said  John  earl  of  Traquair, 
Chancellor  of  the  said  Assire,  fomid,  pro- 
nounced, and  declared  the  said  John  lord  of 


Balmerinn  to  be  cleared  and  acquit  of  the  first 
part  of  the  said  Dittay,  wherein  he  is  indicted 
as  author,  deviser,  consulter,  adviser,  airt  and 
part  of  the  fonumg  and  penning  of  the  infisimoai 
or  scandalous  libel  mentioned  tbereiBtil :  As 
also  of  not  apprehending  of  Mr.  William  Haig, 
whon  be  amrms  in  his  deposition  to  have  been 
author  of  the  said  libel :  And  likewise  to  b« 
cleared,  assoilzed,  and  ac<^uit  of  the  divul^nr 
and  dispersing  of  the  said  scandalous  libel 
amongst  our  sovereign  lord's  subjects,  in  manner 
specified  in  the  said  Dittay.  And  last,  found, 
pronounced,  and  declared  the  said  John  lord  of 
Btdmerino  to  be  allenarlj  filed  and  convict  of 
the  hearing  of  the  said  infamous  libel,  conceals 
ing  and  not  revealing  of  the  said  Mr.  William 
Haig,  affirmed  by  him  to  be  the  author  thereof. 

The  Justice  Ueneral  upon  consideration  of 
the  said  John  lord  Baimermo  his  conviction  bj 
the  fore- named  persons  of  assize  of  the  foresaid 
point  of  Dittay,  aneat  the  hearing  of  the  infa- 
mous libel  therein  contained,  concealing  and 
revealing  of  Mr.  William  Haig,  author  and  pen^ 
ner  thereof,  found  and  declared,  by  advice  of 
his  lordship's  assessors,  That  the  said  John  lord 
of  Bal merino  has  there-through  incurred  the 
pain  of  death  contained  in  the  acts  of  parlia- 
ment; suspending  always  the  execution  ihereof, 
ontil  the  time  his  majesty's  gracious  will  and 
pleasure  be  shown  and  declared  th^reaneot:  to 
vihose  sacred  majesty  the  manner,  time,  and 
place  of  the  execution  of  the  said  sentence  it 
remitted  by  the  justice:  and  the  said  John  lord 
of  Balmerino  ordained  in  the  mean  time  to  be 
returned  to  ward  within  the  castle  of  Edinburf^h, 
to  remain  therein  while  his  mnjesty's  pleasure 
be  signified.* 

The  King  being  informed  hereof,  was  pleased 
to  grant  him  a  Pardon. 

*  S  Rush.  Col.  381. 


115.  Proceedings  in  the  Star-Chaniber  against  Dr.  John  Bastwick, 
Mr.  Henuy  Buutov,  and  William  Pkynn,*  esq,  for  several 
Libels  rt  13  Charles  I.  a,  d.  1637.   Written  by  tlieir  Friends. 

An  Information  was  exhibited  in  the  Star- 
Chamber  by  the  Attorney-General,  ac^ainst 
■  .Tohn  Bastwick  doctor  in  physic,  Henry  Bnrtnn 


bntclieior  ofdiviaity,  nnd  William  Frynn  barris- 


•  1  Clar.  Hi-.t.  p.  73.  158.  2  Rushw.  p  CBO. 

t  Kcnnet,  atiepmeniioninn;  the  Ofinion  w  hich 
the  j unices  Imd  given  on  the  let;aiity  of  Ship 
Money,  pracec-cl>  :  "  It  was  u  less  iurifiioljs  opi- 
nion which  llie  same  Jndf^es  had  delivered  in 
the  case  of  Burton  and  Bastwicke,  vtho  had 
been  so  fierce  in  tbtir  Libels  against  the  go- 
vernment, that  it  was  considered  by  the  king's 
counsel  bow  to  draw  tbeni  into  an  arrnignment 
of  Hit^h-Treason.  ,  For  nhich  purpose  there 
was  a  meeVing  of  the  Judges  at  Serjeant's-lnn, 
before  whom  the  king's  counsel  laboured  to 
prore,  \\\A  divers  passages  in  the  Books  of  the 


ter  at  law.  Defendants^  for  writing  and  publish- 
ing Seditious,  schismatical  and  libellous  Books 
against  the  Hierarchy.  They  prepared  their 
Answers,  but  tlie  counsel  being  backward  for 

said  authors  did  amount  to  High-Treason. 
But  when  the  council  withdrew,  the  Judges  tu 
debate  among  thentselves,  came  to  these  reso- 
lutions.    1.  •  That  if  there  were  any  thing  in 

*  ttie  Books  that  amounted  to  treason,  no  In- 
'  dictnient  could  be  found  good  for  treason, 
'  uide^s  it  was  grounded  upon  the  statute  of 
'25  Kd.  S.  either  for  compassing  the  king's 

*  death,  or  imagininir  the  same,  or  else  for  levy- 

*  ing  of  war.  S.  That  if  any  man  seditiously, 
'  maliciously  and  of  purpose  to  raise  rebellion, 

*  and  to  incite  rebellion,  did  take  arms  to  reduce 
'  the  eotr«e  of  goineruuent  of  the  st'4te,  either 
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fear  of  offending  the  court,  Oiey  petitioned  they 
might  sign  their  Answers  themselves,  which  was 
denied;  and  the  28th  of  April  the  court  ordered 
them  to  put  in  their  Answers  by  Monday  seven* 
night  under  their  counsel's  hands,  or  else  the 
matters  of  the  Information  to  be  taken  pro  cofi' 
fesso,  Mr.  Krjrnn,  May  5,  again  petitioned 
them,  that  having  been  for  above  a  week  de* 
barred  access  to  his  counsel,  and  his  servant 
who  should  solicit  for  him  being  detained  close 
prisoner  in  a  messenger's  hands,- and  it  being 
difficult  to  get  his  counsel  to  repair  to  him  dur- 
ing the  term;  be  having  been  a  barrister  at 
law,  prayed  he  might  f  according  to  former  pre- 
cedents 10  that  court)  have  liberty  to  put  in  his 
Answer  by  the  day  prefixed,  under  his  own 
iMnd,  and  not  under  bis  counsel's,  who  refused 
it* out  of  fear  and  cowardice;  for  which  he 
•lledged  these  Reasons : 

1.  Close,  Dr.  Lay  ton,  and  others,  had  been 
allowed  this,  ftnd  there  is  but  one  precedent 
against  it;  where,  upon  a  special  reason,  and 
in  case^of  a  woman,  not  of  a  man,  much  less 
of  a  lawyer,  it  was  denied.  2.  Upon  an  ore 
iaiut  in  this  court,  in  many  cases  at  the  Coun- 
cil'Table,  in  parliament,  and  in  the  King't- 
Bench  'Upon  Indictments  and  Informations 
(GSl>f  daily  in  cases  of  felony  or  treason)  the 
Defendants  make  their  defence  without  counsel. 
3.  Counsel  is  allowed  not  of  necessity  but  fa- 
Toor,  as  a  help  to  the  Defendants ;  but  when 
they  find  them  no  help,  but  that  they  advise 
them  to  their  prejudice,  why  may  they  not  an- 
swer without  them?  4.  Every  Answer,  in  the 
eye  of  the  law,  is  the  Defendant's,  not  the 
counsel's.  6.  Shall  an  innocent  man  suffer 
without  conviction,  through  the  want,  fear,  neg- 
lect, ignorance,  diversity  of  opinions,  or  trea- 
chery of  counsel  ?  6.  The  law  of  nature  teacheth 
every  creature,  man  especially,  to  defend  him- 
self, and  in  the  present  cast  the  Defendant's 
Answer  restetb  upon  Books,  matters  of  divinitV, 
and  other  points,  wherein  counsel  have  little 
skill:  how  can  they  defend  him  in  a  cause  they 
understand  not }  7.  At  the  general  Day  of 
Judgment,  every  man  shall  be  allowed  to  make 
Answer  for  himself,  much  more  should  earthly 
Judges  allow  the  same,  wh^re  others  will  not 
or  dare  not.  8.  By  the  judicial  law  among 
the  Jews,  and  by  the  civil  law  among  the  Pagan 
RoomnS)  every  one  might  answer  for  them- 
' selves:  Nabotb,  Susannah,  Christ,  and  others, 
thou^  unjustly  condemned,  yet  were  not  con* 
demned  as  guilty  for  not  answering  by  counsel. 
0.  St.  Paul,  when  he  was  slandered  and  accused 
by  Ananias  the  higb-priest,  and  Tertullus^  and 


*  ecclesiastical  or  civil,  and  thereby  to  compass 

*  ibe  king's  destruction,  this  was  treason.    3. 

*  That  such  Indictment  yiras  to  be  framed  upon 
<  the  Mid  statute  of  25  Ed.  S.'  This  Resolu- 
tion being  delivered  b^  the  Lord  Chief  Justi6e 
to  the  king  and  council,  had  this  rq^ular  effect, 
that  (he  said  offenders  were  not  indicted  of 
High-Treason,  bat  prosecuted  in  a  softer  man- 
ner, though  afterward' thought  sever^  and  arbi- 
trary." 


several  times  before  Felix,  Festus,  and  king 
Agrippa  (three  heathen  magistrates)  was  su^ 
fered  to  speak  for  himself  without  any  counsel 
assigned. — ^The  Defendant  therefore  hopes,  htt 
being  accused  in  this  court,  by  the  English  pre- 
lates and  high  priests  instigation^  of  sedition 
and  other  such  like  crimes,  as  St.  Paul  was^ 
shall  enjoy  the  same  privilei;e  and  freedom  be- 
fore Christian  Jud^,  as  St.  Paul  had  among 
Pagans;  which  his  adversaries  will  not  ba 
against,  unless  they  will  be  deemed  more  uiv- 
reasonable  than  Ananias  himself:  especially 
the  Defendant  having  been  a  barrister  and 
counsellor  at  law  formerly,  and  admitted  in  thitf 
court  to  put  in  Answers  under  his  hand  in  other 
men's  cases.   '  *  • 

Upon  reading  this  and  a  Petition  firom  Dr. 
Bflistwick  to  the  same  purpose,  alledging  bis 
counsel  refused  to  sign  bis  Answer,  the  conn 
adhered  to  their  former  order,  that  they  should 
by  Monday  put  in  their  Answers  under  counsels 
hands,  or  else  to  be  taken  pro  confetso,'  Pryno 
and  Bastwick  thereupon'  left  their  Answers 
under  their  own  hands  at  the  office,  and  ten- 
dered another  draught  thereof  to  the  court. 

Before  this  petition  of  Mr.  Prynn,  be  and 
the  two  other  Defendants  put  iir  u  Cross-Bill 
under  all  their  hands,  against  the  archbishop  of 
Canterbury  and  others  of  the  prelates,  wherein 
they  charged  them  with  usurping  upon  his  ma- 
jesty's prerogative  royal,  with  Innovations, 
licensing  popish  and  Arminian  Books,  &c.  and 
set  forth  the  substance  of  their  Answers.  The 
Bill  being  ingrossed  and  signed  by  them,  Mr. 
Prynn  tendered  it  to  my  Lord-Keeper,  praying 
it  rilight  be  accep^ted  without  Counsel's  hands, 
who  durst  not  sign  it ':  The  Lord-Keeper  upoa 
reading  the  Cross-Bill  refused  to  admit  it,  but 
delivered  it. to  the  kingS  Attorney.  The  Arch- 
bishop nettled  thereat,  demanded  tlie  Opinion 
of  the  Judges,  whether  they  could  not  be 
punished  as  Libellei^ ;  who  all  but  one  answer- 
ed negatively :  for  it  was  tendered  in  a  legal 
way,  and  the  king's  courts  are  open  to  all  men. 
The  Archbishop  then  applyed  to  the  court  of 
Star-Chamber,  and  informed  them.  That  in 
some  Bo6ks  and  pamphlets  lately  puolished,  his 
grace  and  the  other  bishops  are  said  to  have 
usurped  upon  the  king's  prerogative,  and  pro- 
ceeded in  their  courts  contrary  to  law.  He 
prayed  the  court  would  require  the  Judges  to 
give  tlieir  Opinions  therein ;  and  the  court  ao- 
cordingly  desired  their  Opinions  in  the  points 
foUowinz: 

1.  Whether  process  may  not  issue  out  of  the 
ecclesiastical  courts  in  the  names  of  the  bishops  f 
The  Jud|es  answered  affirmatively. 

2.  Whether  a  Patent  under  the  Great  Seal  be 
necessary  for  keeping  Ecclesiastical  Courts^ 
and  f  >r  citations,  suspensions,  excommunio^ 
tions  and  other  censures?  Whether  citations 
must  be  in  the  kbg*s  name,  and  under  his  seal 
of  arms  ?  The  like  for  'institutions,  inductions, 
and  corrections  of  ecclesiastical  offences  f  They 
answered,  that  a  Patent  under  the  Great  Seal 
is  not  necessary  in  any  of  these  cas^ ;  nbr  is  it 
necessary  that  summons,  citMions,  or  other 
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pn>ce«i  ecclesiastical^  or  institutions,  inductions, 
or  corrections  of  ecclesiastical  offences  should 
l>e  in  the  king's  name,  or  with  his  stile,  or  under 
his  seal,  or  that  their  seals  of  office  have  in  them 
the  lung's  arms,  the  statute  of  1  £dw.  6.  ch.  3. 
^eing  not  now  in  force. 

3.  Whether  Bishops,  Arch-deacons,  &c.  may 
keep  any  Visitation,  without  caminissiun  under 
the  Great  Seal?  They  answered  they  may. 
Which  Opinion  of  the*  Judges  being  certified 
into  the  Star-Chambcr  under  the  hands  of  1 1 
•f  the  13,  the  court,  at  the  prayer  of  tl>e  Attoi^ 
ney-General,  ordered  the  siid  Certificate  to  be 
lecorded  there,  and  in  the  other  courts  at  West* 
niuster,the  high  commisbioo  and  other  ecclesias- 
tical courts  >  and  afterwards  the  original  certi- 
iieate  to  be  delivered  to  the  archbishop  of  Can- 
terbury, to  be  preserved  among  the  record^  of 
^ts  court. 

Dr.  Bastaick  having  left  his  Ansirer  at  the 
•flice  as*aforesaid,  the  court  taking  notice  tluit 
it  was  five  skins  and  a  half  of  parchment  close 
written,  and  (as  was  alledged)  contained  much 
scandalous  defamatory  matter,  ordered.  That 
all  the  matters  of  the  Information,  wherewith 
he  was  charged,  should  be  taken  pro  canj'etso. 
Dr.  Bastwick  notwithstanding  petitioned  again, 
that  hi^  Answer  might  be  accepted  under  his 
ewn  hand,  but  to  no  purpose :  And  Mr.  Prynn 
ip  a  second  Petition  desiring  of  the  court  not  to 
require  impossibilities  of  him,  his  counsel's 
bands  not  being  at  his  command  (for  thus  the 
most  innocent  man  may  be  betrayed  and  con- 
demned, through  the  unfaithfulness,  wilfulness, 
/ear,  corruption,  or  default  of  coansel),  he 
prayed  (hem  to  deal  with  him  as  they  would  be 
dealt  with  themselves,  were  they,  which  God 
forbid,  in  his  condition,  and  as  they  would  have 
Christ  proceed  with  them  at  the  Day  of  Judg- 
n)ei)t.  He  craved  only  so  much  favour  and  jus- 
tice as  Christ  found  before  Pilate,  and  Paul  he^ 
fore  Felix,  Festus,  and  Agrippa,  or  as  e»ery 
traitor  or  felon  enjoys  in  the  court  of  iustice,  to 
answer  for  himself,  when  his  counsel  wilt  not, 
eannot,  or  dare  not ;  especially  in  this  weighty 
cause  highly  concerning  his  majesty's  Royal 
•Prerogative,  the  safety  of  Religion,  and  the  good 
of  the  whole  realm.  He  prayed  the  Cros5>Bill 
and  An&wers  of  him  and  the  other  Defendants 
against  the  prelates  late  dangerous  encroach- 
ments, innovations,  practices  and  oppressions, 
tnay  be  accepted  under  the  defendants  own 
bands;  apd  tne  petitioner,  upon  gntnnnv  his 
Petition,  should  ever  pray  for  (heir  lurd»lu|is, 
&c. — The  Court  hereupon  connnanderl  Mr. 
Hf>lr.  one  of  Mr.  Prynn*«  counsel,  to^epair  to- 
him  m  the  'J  ower,  and  take  instructions  for  his 
Answer:  and  the  lieutenant  of  the  Tower  was 
sent  for  and  checked  by  the  lords  for  suffering 
Mr.  Prynn  to  dictate  such  a  Pt;tition  ;  and  one 
Gardener  who  writ  it  from  his  mouih  by  the 
Lieutenant's  license,  was  the  same  evening,  by 
a  warrant  from  the  Archbishop  and  others,  ap- 
prehended by  a  pursuivant,  actatned  about  14 
days,  and  not  nleased  till  he  h:id  given  bond 
i9  appear  a  hiea  called. 


Mr.  Prynu,  upon  Mr.  Holt's  repairing  to 
bim,  gave  him  his  fee,  and  Instructions  for 
drawing  his  Answer;  and  the  same  being 
agreed  on  and  settled  by  Mr.  Holt,  and  Tom-  ' 
linsliis  other  counsel,  Mr.  Holt's  clerk  ingrossed 
it ;  but  Holt  then  rel'ised  to  si|;u  it,  saying  he  had 
express  order  to  the  contrary,  and  would  not  do 
it  fur  100/.  and  in  the  mean  time  Tomlins  went 
into  the  .country.  ;Mr.  Prynn  tltus  deluded, 
requested  the  Lord  Keeper,  the  ChielJudge  of 
that  court,  to  command  Mr.  Holt,  who  had 
drawn  it,  to  sign  it ;  but  tlie  Lord  Keeper  an- 
swered, he  bad  no  power  to  command  counsel 
to  sign  an  Answer.  And  the  court.  May  19, 
positively  ordered  that  for  their  contempt  in  xu>t 
putting  m  their  Answers,  the  matters  against 
Bastwick  and  Pryun  should  be  taken  pro  cofH 
f^'SiOy  and  the  Cause  a^nst  them  should « be 
heard  the  first  sitting  of  the  next  term.  As  ior 
Mr.  Burton's  Answer,  it  wns  signed  by  Mr. 
Holt;  but  after  it  had  been  near  three  weeks  in 
court,  upon  Mr.  Attorney's  sugcesiion  that  it 
was  scandalous,  the  court  referi-ed  it  to/.he  two 
Chief  Justices  Bramstou  and  Finch.  The  lat- 
ter reviled  Holt  exceedingly,  and  told  him  he 
deserved  to  have  his  gown  pulled  over  bis  ears 
for  drawing  if:  Holt  replyed,  it  was  only  u 
Confession  or  etplanation  of  the  charge  in  the 
Billy  and  a  reciul  of  acU  of  parliament,  nod 
how  that  could  be  scandalous  or  impertinent 
he  could  not  conceive.  But  the  two  Justices 
certified  it  to  be  all  scandalous  and  imperti- 
nent, except  the  usual  words  iu  the  beginning, 
'  Tlie  said  Defendant  by  Protestation  not  con*  « 
'  fessin|!,'  &c.  and  tjie  words  in  the  latter  end, 
contiuiing  his  pica  of  Not  Guilty,  the  common 
averment  that  he  was  r«ady  to  prove  the  mat- 
ters of  Answer,  his  Prayer  of  a  favourable  in- 
terpretation, and  to  be  dismissed.  So  all  the 
body  of  his  Answer,  containing  about  40  slieeU 
of  paper,  was  expunged,  ami  nothiuit  but  Uie^ 
head  and  feet  remained :  And  by  his  Plea  of 
Not  GutUy  to  all,  lie  was  niade  to  deny  what 
lie  had  confessed,  and  justified  in  his  Answer : 
And  the  Examiner  coming  to  h'm  afterwards 
to  the  Fleet,  with  Tnierrogutories  grounded  on 
his  Answer,  he  refused  to  be  extimined  unlets 
his  Answer  mighrbe  admiued  as  it  was  put  in, 
or  he  permitted  to  put  in  a  new  one.  The 
Court  ordered  ilie  Examiner  to  repair  to  him  » 
second  time  with  the  Interogatories ;  but  Ite  per- 
sisting in  his  refusal  to  be  examined,  for  that  the 
Answer  now  in  court  was  none  of  his,  the  court 
ordered  the  matter  of  the  Information  and  In- 
terrogatories to  he  taken  against  him  pro  cott- 
ftsio;  and  on  the  13th  of  June  Uie  Court  or* 
dered  theeause  against  all  tlie  three  Defendants 
to  be  heard  the  next  day,  and  that  in  the  mean 
time  thev  should  have  liberty  with  their  keepers 
to  attend  tiieir  counsel.  This  was  looked  upoiK 
^a%  a  short  warnino  by  some,  who  aftirroed,  thitS^ 
'  by  the  course  of  the  court,  utmb/ktna  aduudien- 
(fwn  judicium  should  have  been  served  upon 
tiiem  15  days  at  lea<>t  before  the  day  of  heat uic^ 
which  was  not  dune.  However  Mr.  Prvnn 
made  use  of  his  liberty^  and  repaired  to  ^r. 
Toniliit*  '^lucn  newly  returned)  witb  bis  Auwer 
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newly  drawn  up  and  iugrosse d  ns  nfo'resaid,  who 
sifiued  it,  but  Mr.  Holt  said  he  durst  oot;  then 
Mr.  Pryiin  tendered  it  tlius  signed  to  Mr.  Goade 
at  the  office,  but  he  utterly  refused  to  take  it. 

Mr.  Bur  Ion  in  his  Answer,  set  forth  ihe  sub-. 
Stance  of  his  Sermon  which  he  preached  the  5th 
of  Novcnxber  in  his  parish  church  in  Friday- 
street,  touching  the  innovations ,  brought  into 
the  church. 

Dr.  Battipick  in  his  Answer  termed  the  Pre- 
]dte»  Invaders  of  the  king's  Prerogative,  Con- 
temners of  the  Scriptures,  advancers  of  Pofpery, 
superstition,  idolatry,  profnneness,  uppresbion 
of  (he  king's  subjects,  in  the  impious  peribrm- 
auce  whereof  they  shewed  neither  wit  nor  ho- 
nesty; Enemies  of  God  and  the  king,  and  ser- 
Tauts  of  the  Devil. 

Mr.  PrynH*s  Answer  was  much  against  the 
Hierarchy,  hut  in  more  moderate  and  cau- 
tious expressions. 

June  14.  1  he  Lords  being  set  in  their  places 
in  the  Sta^Chamber,  and  the  three  Defendants 
i)rooght'to  the  bar,  to  receive  their  Sentences, 
the  Lord  Chief  Justice  Finch  looking  earnestly 
on  Mr.  Prynn,  said,  I  had  thought  Mr.  Prynn 
had  no  ears,  but  methinks  he  hath  ears ;  which 
caused  many  of  the  lords  to  take  the  stricter 
view  of  him,  and  for  their  better  satisfaction, 
the  usher  of  the  court  was  commanded  to  tarn 
up  bis  hair,  and  shew  bis  ears  :  upon  the  sight 
i%hereof  the  lords  were  displeased  they  bad 
been  formerly  no  more  cot  off,  and  cast  out 
B-irae  disgraceful  words  of  him.  To  which  Mr. 
Prynn  replyed,  *  My  lords,  there  is  never  a  one 
of  your  honours,  but  would  be  sorry  to. have 
your  ears  a*s  mine  are.* 

L,  Keeper.  In  good  iiiith  he  is  somewhat 
sancy. 

Mr.  Prt/nn.  I  hope  your  honours  will  not 
be  otTended,  pray  God  give  you  ears  to  hear. 

L.  Keeptr. .  Tlie  business  of  thcf  day  is  to 
proceed  on  the  Prisoners  at  tlie  bar. 

Mr.  Frynn  tlien  bumbty'desired  of  the  court 
to  give  him  leave  to  make  a  motion  or  two, 
wluch  being  granted,  he  moved,  First,  That 
their  honours  would  be  pleaded  tq  accept  of  a 
Cross-Bill  against  the.  Prelates,  8i{»ned  with 
their  oWn  hands,  being  that  which  stands  with 
tlie  justice  of  the  court,  which  he  humbly 
craves ;  and  so  tendered  it. 

X.  Keeper.  As  for  your  Cross-Bill,  it  is  not 
the  business  of  the  day ;  hereafter  if  the  court 
shall  see  just  cause,  and  that  it  favours  not  of 
libelling,  we  may  accept  of  it :  for  mv  part  I 
have  not  seen  it,  but  have  heard  somewhat  of  it. 

Mr.  Prynn.  I  hope  your  honours  will  not 
refuse  it,  being  it  is  on  his  majesty's  behalf. 
We  are  hi^  majesty's  subjects,  and  therefore 
require  the  jnstice  of  the  court. 

jL:  Keeper.  But  this  is  not  the  business  of 
^he  day. 

Mr.  Prynn.  Why  then,  my  lord^,  I  have  a 
second  motion,  which  I  humbly  pray  your  ho- 
nours to  grant;  which  is,  that  your  lordships 
will  be  pleased  to  dismiss  the  *  Prelates  hi;re 
now  sitrme»  from  liaving  any  voice  in  the  ceo- 
f  art  of  tiiis  caiisf  (being  geii€?ally  known  to 


be  ndversaries)  as  being  no  way  agreeable  with 
equity  or  reason,  that  they  who  are  our  adver- 
saries, should  be  our  judges.  Therefore  we 
humbly  crave' they  may  be  expttnged  out  of 
the  court. 

L.  Keeper.  In  good  fiiith,  it  is  a  sweet  mo- 
tion, isnt  not  ?  Herein  'vou  are  become  libeV-  • . 
lous.  And  if  you  should  thns.  libel  all  tb< 
h»rds  and  rei'erend  Judges,  as  you  do  the  roost 
reverend  Prelates,  by  this  your  plea,  you  .would 
have  none  to  pass  Sentence  upon  you  for  your 
libelling,  because  they  are  parties. 

Mr.  Prynn.  Under  correction,  mv  lordf 
this  doth  not  hold,  the  case  is  not  alike,  (or 
here  are  only  one  or  ta*o  members  of  the  courts 
who  are  said  to  be  libelled  against,  and  your 
lordship  yourself  in  your  case  agaiost  Nortoa 
absented  yourself  from  the  hearing,  because  • 
pariyi^  which  is'usuolly  done  by  the  lords  in  libs 
cases. — But  this  prevailed  nothing. 

Mr.  Prynn.  Then  I  have  a  third  motion^ 
which  is,  that  your  lordships  will  receive  my 
Answer  to  the  Information  signed  with  one 
dounsel's  iiand,  which  as* soon  ns  I  could  get 
signed,  I  tendered  at  the  o^ce,  but  it  was  re» 
fused. 

L.  Keeper.  Your  Answer  comes  now  too 
late,  proceed  to  the  business  of  the  day.  Read 
the  Informauon,  wiiich  was  read  being  very 
large,  and  hin'ing  these  five  Books  thereto  an- 
nexed, Dr.  Bastwick's  Latin  '  Apology,'  bis 
Litany,  Mr.  Burton's  book  entitled,  '  An  Apo- 
^iogy  for  an  Appeal  to  the  king's  most  excel- 
'  lent  majcsfy,  with  two  Sermons  for  God  and  * 
'  the  King,'  preached  on  the  5th  of  November 
last  :*  The  News  from  Ipswich,  and  ihe  Divine 
Tragedy,  recording  God's  fearful  Judgments 
against  Sabbath- Breakers. — ^The  king's  counsel 
being  6ve,  took  each  of  them  a  several  Book. 

Mr.  Attorn^  began  with  Dr.  Bastwick's  La*, 
tin  Auolog^ ;  next  unto  the  Attorney,  seijeant 
Whitfield  falls  upon  Mr.  Burton's  book,  saying^ 
In  good  fiiitli,  my  lords,  there  is  never  a  page  m 
this  Book,  but  deserves  a  heavier  ^and  deeper 
Censure  than  this  court  can  put  upon  him. 

Ne'xt  followed  the  Arehhuhap,  who  in  ]fk« 
manner  descanted  on  The  News  from  Ipswich*- 
chax);ihg  it  to  be  -full  of  pernicious  lyes ;  ah4 
especially  vindicating  the  honour  of  Alatlhew 
Wren,  bishop  of  Norwich,  as  being  a  learned,  . 
pious,  and  rei'erend  fiiiher  of  the  Church. 

Nextvfollowed  the  king's  &»/ici/or,  (Mr.  Ltt-^ 
tieton)  who  descanted  onon  the  Divine  Trar 
gedy ;  to  which  pars  of  it  concerning  God's 
judgments  on  Sabbath-Breakers,  he  said,  That 
they  sat  in  the  Seat  of  God,  who  judged  these 
accidents  which  fell  out  upon  persons  suddenly 
struck,  to  be  the  judgments  of  God  for  Sab- 
bath-breaking. He  enlarged  himself  upon  that 
passage  which  reflected  iipon  his  majesty's  late 
Attorney-General,  Mr.  William  Noy,  wno,  (he 
snid)  was  most  shamefully  abused  by  a  slander 
laid  upon  him,  as  if  God  s  Judgment  fell  upon 
him,  for  so  eagerly  prosecuting  Mr.  Prynn  for 
his  'Histrio-mabtix,^  which  judgment  was  this ; 

^«^No,  14$. 
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that  he  laughing  at  Mr.  Pryno,  while  he  was 
tnflering  upon  the  pillory,  was  struck  with  an 
issue  of  blood  in  his  privy-pait*,  which  could 
liever  be  sbopt  till  the  day  of  his  death,  which 
followed  soon  afier :  but  the  truth  of  this,  my 
lordSf  you  shall  find  to  be  as  probable  ai  tlie 
sest,  for  we  have  here  three  or  four  gentlemen 
of  good  credit  and  rank,  to  testify  upon  oath 
that  he  had  that  issue  long  before.  And  the 
Solicitor  called  out  for  room  to  be  made  for 
the  gentlemen  to  come  in,  but  none  such  ap- 
peared. 

Lastly  followed  Mr.  Herbert y  who  descanting 
Q]Bon  Dr.  Bast  wick's  Litany,  concluded  jointly 
with  the  rest,  that  it  deserved  a  heavy  censure. 

X.  Keeper.  You  hear,  gentlemen,  «^  here- 
with you  are  charged,  and  now  lest  you  sliould 
tey  you  cannot  have  liberty  to  speak  for  your- 
selves, the  court  gives  you  leavtf  to  speak  what 
you  call,  with  these  conditions :  1.  That  you 
speak  withiu  the  bounds  ef^ modesty.  .  %,  That 
jrour  Speeches  be  not  libellous. 

They  all  tliree  answered,  they  hoped  so  to 
order  their  speech,  aS  to  be  free  frotti  any  im- 
modest or  libellous  speaking. 

X.  Keeper,  Then  speak  in  God*s  name,  and 
shew  causie  why  the  court  should  not  proceed 
in  censure  (as  taking  the  cause  pro  eon/hi$o*) 

Mr.  Prynn,  I  expected  some  particular 
Charge  to  be  proved  against  roe :  Dr.  Bast- 
wick  and  Mr.  Burton  art*  charged  with  parti- 
cular Books  to  the  Information  annexed,  but 
none  of  the  Books  are  laid  to  me ;  my  sole 
offence,  for  wliich  the  Information  must  be 
taken  pro  conJestOf  is  my  not  put  ling  in  my 
Answer  under  counsel's  hand  by  a.  day  pre- 
fixed ;  whereas  I  entered  my  appearance,  and 
took  out  a  copy  of  the  Inft>rmation,  which 
being  taken  out,  I  endeavoured  to  draw  up  my 
Answer;  but  bein^  shut  up  close  prisoner,  I 
was  deserted  of  all  means  by  whicn  I  should 
have  done  it ;  for  I  was  no  sooner  served  with 
the  Subpoena,  but  I  was  shortly  after  shut  up 
(clo^e  prisoner,  prohibited  of  pen,  ink,  and 
paper,  and  so  disabled  to  draw  up  my  Answer, 
or  Instructions  for  counsel;  my  servant  who 
should  solicit  for  me  was  in  prison,  without 
being  admitted  to  hail,  my  friends  denyed  ac- 
cess, and  my  chamber  twice  searched ;  and 
after  I  had  drawn  some  Instructions,  and  part 
of  my  Answer  (having  then  obtained  liberty  of 
pen  and  ink)  they  were  taken  aWay  by  Mr. 
tfipolas,  Clerk  of  tlie  Council ;  your  lordships 
refused  to  let  me  put  in  my  Answer  under  my 
own  hand,  though  a  counsellor  at  law,  contrary 
to  former  jirecedeots;  your  lordships  did  at 
last  assign  me  counsel,  but  they  neglected  to 
come  to  me,  and  when  by  order  of  the  court 
Mr.  Holt  came  to  me  in  the  Tower,  I  gave  him 
my  Fee  and  Instructions,  and  afterwards  Mr. 
Uult  and  my  other  counsel  agreed  upon  my 
Answer,  caused  it  to  be  ingro&sed,  and  pro- 
mised to  sign  it,  but  Mr.  Holt  refused  to  do  it 
then ;  afterwards  Mr.  Tomluis  signed  it,  and  it 
was  carryed  to  tlie  office,  but  they  refused  it. 
ilerc  it  isy  1  tender  it  upoo  my  oath,  which 


your  fordsbips  cannot  deny  with  the  justice  of 
the«court. 

L.  Keeper.  We  can  give  you  a  precedent, 
that  this  court  hath  proceeded  and  taken  a 
cause  pro  confesso,  for  not  putting  in  an  Answer 
'  in  six  days  ^  you  have  had  a  great  deal  of  fo« 
vour  shewed  you,  in  affording  you  longer  time, 
and  therefore  the  court  is  free  from  all  calumny 
or  aspersion  for  rejecting  your  Answer,  not 
signed  with  counsel's  hands. 

Mr.  Prynn.  But  one  word  o/  two,  nj 
lords^  I  desire  your  honours  to  hear  me :  I  put 
a  case  in  law,  If  an  award  be  made  that  A 
shall  togetlier  with  B  and  C  enter  into  a  bond 
of  100/.  to  S,  the  award  is  void,  because  A 
hath  no  power  to  compel  B  and  C  to  enter 
into  such  a  bond :  my  case  is  the  same.  The 
court  ordered  me  to  put  in  my  Answer  under 
counsers  hands ;  I  endeavoured  it,  they  refused 
to  sign  it,  I  had  no  power  to  compel  them,  and 
desired  the  court  to  order  them  to  sign  it;  but 
the  court  replied  tliey  had  no  power  to  forco 
them;  how  then  could  I,  a  close  prisoner, 
compel  them,  if  the  court  could  not  ?  By  this 
means  the  most  innocent  person  in  the  world 
may  be  made  guilty  of  what  crimes  you  please. 
I  appeal  to  Mr.  Holt,  if  I  have  not  used  all  my 
endeavoum  to  get  him  to  sign  my  Answer. 

Mr.  Holt,  There  was  so  long  time  spent 
ere  I  could  do  any  thinj^  after  I  was  assigned 
his  counsel,  that  it  was  impossible  his  Answer 
could  be  drawn  up  in  so  short  a  time  as  was  al« 
lotted ;  for  after  long  expectation,  seeing  ho 
came  not  to  roe,  I  went  to  him,  where  I  found 
him  shut  up  close  prisoner,  so  that  I  could  not 
have  access  to  him  ;  whereupon  I  motioned  to 
the  Lieutenant  of  the  Tower  to  have  free  liber- 
ty of  speech  with  him  concerning  his  Answer, 
which  being  granted  me,  I  found  him  very  wil- 
ling and  desirous  to  have  it  drawn  up ;  wher»> 
upon  I  did  move  in  this  court  for  pen  and  par 
per,  which  was  granted,  the  which  he  no  sooner 
had  gotten  but  he  set  himself  to  draw  up  In* 
structions,  and  in  a  short  time  sent  me  40 
sheets,  and  soon  after  I  received  40  more ;  but 
I  found  the  Answer  so  long,  and  of  such  a  na- 
ture, that  I  durst  not  set  my  band  to  it,  for  fear 
pf  giving  your  honours  distaste. 

Mr.  Prynn,  My  lords,  I  did  nothing  but 
according  to  the  directions  ot  my  counsel,  only 
I  spake  pay  own  words :  my  answer  was  drawn 
up  by  his  consent,  it  was  his  own  act,  and  he 
did  approve  of  it ;  and  if  he  will  be  so  base  a 
coward,  to  do  tliat  in  private  which  be  dares 
not  acknowledge  in  public,  I  will  not  have  snck 
a  siu  lie  on  my  conscience,  let  it  rest  with  hin>. 
Here  is  my  Answer,  which  though  it  be  not 
signed  with  their  hands,  yet  here  I  tender  it 
i^n  my  oath,  which  you  cannot  iii  justice 
deny. 

i.  Keeper.  Your  case  is  good  law,  but  ill 
applied ;  the  court  desires  no  such  long  An- 
swer, but  whether  you  arc  Guilty  or  not  Guilty. 
Mr.  Prynn.  By  the  statutes  of  Phil,  and 
"Mar.  and  of  Eliz.  in  the  case  of  libelling  the 
king  or  queen,  the  party's  confession,  or  two 
witnesses  face,  to  face  are  required|  else  no 
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conviiBtioat  and  here  is  neither ;  nor  is  there  Iq 
all  the  Infurmution  oue  clause  that  doth  parti- 
cularW  fiiUoD  me,  but  only  in  general.  There 
is  no  book  laid  to  my  charge,  and  shall  X  be 
condemned  for  a  particular  net,  when  no  accu- 
sation of  any  particular  act  can  be  brought 
a^nst  me  ?  This  were  most  unjust  and  wick- 
ed. •  Here  X  tender  my  Answer  to  the  Inform- 
ation upon  my  oath ;  my  lord,  you  do  impose 
impossibilities  upon  me,  I  could  do  no  more 
than  I  fiid. 

L.  Keeper,  Well,  hold  your  peace,  your 
Answer  cornea  too  late.  VVliat  say  you,  Dr. 
Bastwick  ? 

Dr.  Baitwick,  My  honourable  lords,  me- 
thinks  you  lodk  like  an  Assembly  of  Gods,  and 
sit  in  the  place  of  God :  Ye  are  called  the 
Sons  of  God  ;  and  since  I  have  compa;ed  you 
to  gods,  give  me  leave  a  little  to  parallel  the 
one  with  the  other,  to  see  whether  the  compa- 
rison between  God  and  you  doth. hold  in  this 
noble  and  righteous  cause.  Tliis  was  the  car- 
riage of  Almighty  God  in  tlie  cause  of  Sodom, 
before  be  would  pronounce  Sentence,  or  exe- 
cute Judi^ent,  he  would  first  come  down,  and 
see  whether  the  crime  was  altogether  accord- 
ioK  to  the  cry  that  was  come  up.  And  with 
whom  doth  the  Lord  consult,  when  he  came 
dowtt  ?  With  bis  servant  Abraham,  and  he 
gives  the  reason^   'for  I  know,'  (saith  he) 

*  that  Abraham  wdi  command  his  children  and 

*  hottshold  after  him,  that  they  shall  keep  the 
'  way  of  die  Lord  to  do  justice  and  judgment.' 
My  good  lords,  thus  stands  the  case  between 
your  honours  and  us  this  day :  there  is  a  great 
cry  come  np  into  your  ears  against  os  from  the 
king's  Attorney ;  why  now  ne  you  pleased  to 
descend  and  see  if  the  crime  be  according  to 
the  cry,  and  consult  (with  God)  (not  the  Pre- 
lates, being  in  the  adversary  part ;  who,  as  it 
is  apparent  to  all  the  world,*  do  proudly  set 
themselves  against  the  ways  of  God,  and  from 
whom  none  can  expect  justice  or  judgment) 
bat  with  righteous  men,  that  will  be  impartial 
on  eitbei'  side,  before  you  proceed  to  censure, 
which  censure  you  cannot  pass  on  as  without 
great  injustice  before  you  hear  our  Answers 
read.  Here  is  my  Answer,  which  I  here  ten- 
der upon  my  oath:  My  good  lords,  give  us 
Jeav^to  speak  in  our  own  defence.  We  are 
not  conscioos  to  ourselves,  of  any  thing  we 
have  done  that  deserves  a  Censure  this  day  in 
thb  bonetvable  court,  but  that  we  have  ever 
laboured  to*  maintain  the  honour,  dignity,  and 
urerogatife  royal  of  our  sovereign  lord  the 
king ;  let  my  lord  the  king  live  for  ever.  Had 
I  a  thousand  lives,  I  should  tliink  them  all  too 
little  to  spend  for  the  maintenance  of  his  ma- 
jesty's royal  prerogative.  My  good  lords,  can 
you  proceed  to  censure  before  you  know  my 
cause  ?  I  dare  undertake,  that  scarce  any  one 
of  your  lordships  have  read  my  Books :  and 
can  you  then  censure  me  for  what  you  know 
not,  and  before  I  have  made  my  Defence  ?  O 
ray  noble  lords  1  is  this  righteous  Judgment  f 
This  were  against  the  law  of  God  and  man,  to 
condemn  a  wm  before  you  know  his  .crime  : 

VOL.  (11* 


The  Governor  before  whom  St.  Paul  was  car- 
ried, who  was  a  very  Heathen,  would  first  hear 
his  cause  before  he  would  pass  any  ceubure 
upon  him  ;  and  duth  it  beseem  so  noble  and 
Clunstiau  assembly  to  condemn  me  belorc  my 
Answer  be  pet  used,  and  my  cause  known? 
Men,  brethren,  and  fathers,  into  what  an  q^q 
are  we  fallen  ?  I  desire  your  honours  to  lay 
aside  your  Censure  for  this  day,  to  enquiic  into 
my  cause,  and  hear  my,  Answer* read  ;  which  if 
you  refuse  to  do,  I  here  profess,  1  will  cloihe  it 
m  Iloman  huflf,  and  send  it  abroad  unto  ihe 
view  of  all  the  world,  to  clear  mine  innoceocyi 
aud  shew  your  great  injustice  in  this  cause. 

L,  Keeper.  But  this  is  not  the  bu^inedS  of 
the  day ;  why  brought  you  not  in  your  Aus^^cr 
in  due  time  ? 

Dr.  Bast iv.  My  lord,  a  1  in|;  hme  since  I 
tendered  it  to  your  houuur,  I  failed  not  in  :iny 
one  particuhir  :  and  if  my  couubcl  be  so  bn'se 
and  cowardly,  that  they  dare  not  sign  it  for 
fear  of  the  Prelates,  a«  1  can  make  it  appear, 
therefore  liave^I  no  Answer  ?  My  lord,  here  is 
my  Answer,  nhich  though  mycounsel  out  of  a 
base  spirit  dare  not  set  their  hands  unto,  yet  I 
tender  it  upon  my  ootli. 

L,  Keeper,  But,  Mr.  Doctof,  you  should 
have  been  brief;  you  tendered  in  too  lurge  ao 
Answer,  which,  as  I  heard,  is  as  Ubeiluus  as 
your  Books. 

Dr.  B<uiw,  No,  my  lord,  it  is  not  libellous 
though  large ;  I  have  none  to  answer  fur  me 
but  myself,  and  being  left  to  my  sell,  i  must 
plead  my  conscience  in  answer  to  every  circuui- 
stance  of  the  information. 

Z.  Keeper,  What  say  you,  Mr.  Doctor,  are 
you  Guilty,  or  not  Guilty?  answer  yea,  or  no  : 
you  needed  not  to  liave  troubled  yourself  so 
much  about  so  lar^e  an  Answer. 

Dr.  BuUw.  I  know  none  Of  your  honours 
have  read  my.  Book;  and  can  you  with  the  juir> 
tice  of  the  court,  condemn  me  before  you  kitoqr 
what  is  written  in  my  Books? 

L,  Kecf>er,  What  say  you  to  tliat  was  reik(l 
to  you  even  now  ? 

Dr.  BaUw,  My  lord,  he  that  read  it  did  so 
murder  the  sense  of  it,  tliat  had  L  not  known 
what  I  had  written,  I  could  not  tell  what  to  have 
made  of  it. 

L,  Keeper,  What  say  you  to  tlie  other  Sen- 
tence read  to  you  ? 

Dr.  Basiw.  That  was, none  of  mine,  I  will 
not  father  that  which  was  none  of  my  own. 

L,  Dorset*  Did  not  you  stud  that  Book,  as 
now  it  is,  to  a  nobleman's  hoase,  together  wiiJi 
a  letter  directed  to  him  ? 

Dr.  Baslw,  Yea,  my  lord,  I  did  so,  but  whhal 
yon  ma^  see  in  my  Epistle  set  before  the  Book. 
I  did  at  first  disclaim  what  was  not  mine.  I 
sent  my  Book  over  by  a  Dutch  merchant,  who 
it  was  that  wrote  the  Additi(m  I  do  not  know, 
but  my  Epistle  set  to  my  Book  made  manifest 
what  was  mine,  and  what  was  not ;  and  1  can- 
not justly  suffer  for  what  was  none  of  mine. 

L,  ArundeU  My  lord,  you  hear  by  his  own 
Speech  the  cause  is  taken  pro  conftsto. 

X.,  Keeper,    Yea,  you  s»y  traci  my  lord. 
3a 
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Dr.  Battw.     My  noble  lord  of  Arundel,  I  | 
know  yuu  are  a  noble  prince  in  Isrhcl,  and  n 
prcnt  peer  of  this  realm ;  there  are  some  ho-  i 
nonr.ible  lords  in  this  court,  that  have  been  ] 
forced  out  as  cnnibutunts  in  n  single  duel;  it  is  ' 
hetvvcen  tlie  Prelates  and  us,  at  this  time,  as 
between   two  that  h:ive  appointed  the  field. 
The  one  being  a  coward  goes  to  the  magistrate, 
and  by  virtue  of  his  authority  disarms  the  other 
of  his  weapons,  and  gives  him  a  bullnish,  and 
then  challenges  him  to  tight.     If  this  be  not 
base  cowardice,  1  know  not  what  belongs  to  a 
soldier.    This  is  the  case  between  the  Prelates 
and  us,  they  take  away  our  weapons  (our  An- 
swers) by  virtue  of  your  authority,  by  which 
we  should  defend  ourselves,  and  yet  they  bid 
us  fight.     My  lord,  doth  not  this  savour  of  a 
base  cowardly  spirit?  I  know,  my  lord,  there  is 
a  decree  »oi\e  torth  (for  my  ^nteuce  was  passed 
long  since)  to  cut  ofl' our  ears. 

L.  Keeper,  Who  shall  know  our  Censure, 
before  the  court  pass  it  ?  Do  you  prophesy  of 
yourielvcs? 

Dr.  Bastw.  My  lord,  I  am  able  to  prove  it, 
and  that  trom  the  mouth  of  the  Prelates  own 
servants,  that  in  August  last  it  was  decreed, 
that  Dr.  Bastwick  should  lose  his  ears.  O  my 
noble  lords!  is  this  righteous  judgment?  I  may 
say,  as  the  Apostle  once  said,  What,  whip  aRo- 
innn !  I  have  l>een  a  soldier  aUe  to  lead  an 
army  into  the  field,  to  fight  valiantly  for  the  ho- 
nour  of  their  prince :  Now  I  am  a  physician, 
nbie  to  cure  nobles,  kings,  princes,  and  empe- 
rors ;  and  to  curtalize  a  Homan's  ears  like  a 
cur,  O  my  honourable  lords!  is  it  not  too  base 
an  net  for  so  noble  an  assembly,  and  ior  so 
righteous  and  honourable  a  cause  ?  The  caute, 
my  lord%  is  great,  it  concerns  the  glory  of  God, 
the  honour  of  otir  king,  wlmsc  prcroi;ntive  we 
labour  to  maintain  and  to  set  up  in  a  high 
aiauner,  in  which  your  Imnours  liberties  are 
' engaged:  And  doth  not  such  a  cause  deserve 
^our  lordships  consideration,  before  you  pro- 
ceed to  censure?  Your  honours  may  be 
£  leased  to  consider,  that  in  the  last  cause 
eard  and  censured  in  this  court,  between  sir 
James  Bngg  and  the  lord  Mohun,  wherein  your 
lordships  took  a  great  deal  of  pains,  with  a 
great  deal  of  patience,  to  hear  the  fiills  on  both 
sides,  with  all  the  Answers  and  Depositions' 
largely  laid  open  before  you ;  which  cause  when 
you  had  fully  heard,  some  of  your  honours  now 
sitting  in  court,  said,  you  could  not  in  consci- 
ence proceed  to  censure,  till  you  had  taken 
some  time  to  recollect  yourselves.  If  i'n  a  cause 
of  that  nature,  you  could  spend  so  much  lime, 
and  afterwards  recollect  yourselves  before  you 
would  pass  censure;  how  much  more  should  it 
move  your  honours  to  take  some  time  in  a  cause 
wherein  the  glory  of  God,  the  prerogative  of  his 
mnjesty,  your  honours  dignity,  and  the  Subjects 
Liberty  is  so  largely  ingtiged?  My  good  lords, 
it  may  fall  out  to  be  any  of  your  lordships  cases 
.  to  stand  as  delinquents  at  this  bar,  as  we  now 
do :  It  is  not  unknown  to  your  honoflrs,  the  next 
cau^e  that  is  to  succeed  ours,  is  tomching  a  per- 
son that  som«tinie9  hath  been  in  greaUst  power 


in  this  court :  And  if  the  mutations  and  revolo- 
lions  of  persons  and  times  be  such,  then  I  do 
most  humbly  beteecb  your  honours  to  look  on 
u^,  as  it  may  befal  yourwives.  Bnt  if  all  this 
will  not  prevail  with  your  honoors  to  peruse  my 
Books,  and  i:e.ir  my  Answer  read,  which  here  I 
tendei-  upon  the  word  and  oath  of  a  soldier,  a 
gentleman,  a  scholar,  and  a  physietan,  I  will 
clothe  them  (as  I  said  before)  in  Roman  buff, 
and  disperse  them  throughout  the  Christian 
world,  that  future  generations  may  see  the  in- 
nocency  of  this  cause,  and  your  honours  unjosc 
proceedings  in  it ;  all  which  1  will  do,  though  it 
co^t  me  my  life. 

£.  Keeper.  Mr.  Doctor,  I  thought  you  would 
be  angry. 

Dr.  Bastw,  No,  my  lord,  yon  are  mistaken, 
I  am  not  angry  or  pa5sionate ;  all  tlint  I  do 
prei>s,  is,  that  you  would  be  pleased  to  peruse 
luy  Answer. 

L.  Keeper,  Well,  hold  your  peace.  Mr. 
Burton,  what  say  you  ? 

Mr.  Burton,  My  good  lords,  yoor  honours 
(it  sh!>uld  seem)  do  dctermhie  to  censure  U9,nn(i 
take  our  cause  pro  conftisOf  althouj^  we  have 
laboured  to  give  your  Itonours  satis fd^ion  in  all 
things.  My  lords,  what  you  have  to'^ay  against 
my  Book,  I  confess  I  did  write  it,  yet  did  I  not 
any  thing  out  of  intent  of  Commotion,  orSedi* 
tion :  I  delivered  nothing  but  what  my  text  led 
me  to,  being  chosen  to  srit  with  the  day,  namely 
the  5th  of  N  ovember ;  the  words  were  these,  &c. 

jL.  Keeper.  Mr.  Burton,  I  pray  stand  not 
naming  texts  of  Scripture  now;  we  do  not  send 
for  you  to  preach,  bnt  to  answer  to  those  things 
that  are  objected  against  yon.  ^ 

Mr.  Burton,  My  lord,  I  have  drawn  op  ro? 
Answer  to  my  great  pains  and  charges,  which 
Answer  was  signed  with  my  cbunsePs  hands, 
and  received  into  the  court,  according  to  the 
rule  and  order  thereof.  And  I  did  not  think  to 
have  been  called  this  day  to  a  Censure,  but  have 
had  a  legal  proceeding  by  way  of  Bill  and  An- 
swer. 

L.  Keeper,    Your  Answer  was  impertinent. 

Mr.  BiB'ton,  My  Answer  (after  it  was  en- 
tered into  the  court)  was  referred  to  the  Judges, 
but  by  what  means  I  do  not  Itnow.  Whether 
it  be  impertinent,  and  what  cause  your  lordships 
had  to  ca»t  it  out,  I  know  not ;  but  after  it  was 
approved  of,  and  received,  it  was  cast  out  as  an 
impertinent  Answer. 

L.  Finch.  The  Judges  did  you  a  good  torn 
to  make  it  impertinent,  for  it  wa^  as  fibeiloas 
as  your  Book,  so  that  your  Answer  deserved  a 
censure  alone. 

L.  Keeper.  What  ssy  yon,  Mr.  Burton,  are 
you  Guilty  or  not? 

Mr.  Burton.  My  lord,  I  desire  yon  not  onljr 
to  peruse  ray  Book  here  and  there,  bqt  every 
passage  of  it. 

L.  Keeper.  Mr.  Burton,  time  t»  short,  are 
you  Guilty  or  not  Guilty  I  What  say  you  to 
that  which  was  read  ?  Doth  it  become  a  mi- 
nister to  deliver  himself  in  such  a  railing  and 
scandalous  way  ? 

Mr.  Burton,    lo  ny  judpocne^  and  as  I 
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can  prove  it,  it  was  neiclier  railing  nor  scanda- 
lous; I  conceive  that  a  minister  hatli  a  longer 
liberty  than  nlway^  to  go  in  a  mild  strain :  I 
being  the  pastor  of  mj  people,  whom  I  Imil  In 
ciuirge,  and  was  to  instruct,  I  supposed  it  whs 
my  ^duty  to  inform  them  of  these  Innovations 
that  are  crept  into  (he  Church,  as  likewise  of 
the  danger  and  ill  consequence  of  them :  as  fur 
my  Answer,  ye  blotted  out  what  ve  would,  and 
then  the  rest  which  made  be^t  fur  your  own 
ends,  you  would  have  to  stand ;  and  now  for 
me  to  tender  only  what  will  serve  for  your  own 
turns,  and  renounce  the  rest,  were  to  desert 
my  cause,  which  before  I  will  do,  or  desert  my 
conscience,  1  wiU  rather  desert  my  body,  and 
deliver  it  up  to  your  lordships  to  do  with  it 
what  you  will. 

L.  Keeper,  This  is  a  place  where  you  should 
crave  mercy  and  favour,  Mr.  Burton,  and  not 
stand  upon  such  terms  as  you  do. 

Mr.  Burton.  There  wherein  I  have  offended 
through' human  frailty,  I  crave  oPGod  and  raun 
pardon :  and  I  piay  God,  tliat  in  your  Sentence 
you  may  so  censure  us^  that  you  may  not  sin 
against  the  Lord. 

Thus  tlie  Prisoners  desiring  to  «peak  a  little 
more  for  themselves,  were  commanded  to  si- 
lence.   And  so  the  lords  proceeded  to  Censure. 

L,  Cottington.  I  condemn  these  three  men 
to  lose  their  ears  in  the  Palace-yard  at  West- 
minster; to  be  fined  5,000/.  a  man  to  his  ma- 
jesty; and  to  perpetual  imprisonment  in  three 
remote  places  of  the  kingdom ;  namely,  the 
castles  of  Carnarvon,  Cornwall,  and  Lancaster. 

L.  Finch,  I  condemn  Mr.  Prynn  to  be 
stigmatized  in  the  cheeks  with  two  letters  (S 
&  L)  for  a  Seditious  Libeller.  To  which  all 
the  lords  agreed.  And  so  the  Lord  Keeper 
concluded  tne  Censure. 

Archbishop  Laud's  Speech.* 
My  lords;  I  shall  not  need  to  speak  of  the 
infamous  course  of  libelling  in  any  kind :  nor 

*  The  original  of  the  following  Letter  from 
Bastwick  to  Laud,  is  among  the  MSS.  in  the 
library  of  Lambeth  Palace,  which  the  Archbi- 
shop of  Canterburv  obligingly  permitted  to  be 
copjed  for  this  work,  (a.  n.  1809.) 

'  To  Will.  Canterburie,  repentance  and  roercie 
*  from  our  Lord  God. 

*  Sir;  About  three  daies  ago  there  came  to  me 
'  a  messenger  not  unexpected,  who  cited  rae 

*  into  the  Star  Chamber,  to  answeareto  certaine 

*  crimes  which  there  be  objected  against  me.  It 

*  is  well,  neither  am  J  afraid,  neither  doe  I  seeke 

*  priuily  to  eschew  the  danger  of  the  Trioll,  only 

*  let  this  bountie  of  yours  (although  you  he  a 

*  cruel  man)  be  granted  unto  us.     It  shall  egg 

*  forward  us  miserable  men,  not  only  in  word 

*  but  in  deed ;  but  one   thing  there  is  which 

*  triubleth  me  much,  povertie  and   want  of 

*  money,  to  which  ypur  most  devouring  prison 

*  hath  brought  mee.    I  beseach  you  therefore 

*  that  you  would  take  pittie  upon  mee  poore  man, 
'  aad  tu  grant  soin«  small  parcel!  of  moneyes 


of  the  ponishpieot  of  it,  which  in  some  cases 
was  capital  bv  the  imperial  laws.  As  appears : 
(Cod.  1.  9.  T.*  36.  In  Jul  c.  75.) 

Nor  how  patiently  some  great  men,  very  great 
indeed,  have  borne  *  animo  civili*  (ihiit's  Sueto- 
nius's  word)  '  laceratain  cxistimationem,'  the 
teaiingaud  rending  of  their  creditand  reputation, 
with  a  gentle,  nay,  a  generous  mind.  But  of  all  • 
Libels,  they  are  most  odious  which  pretend 
Religion  ;  as  if  that  of  all  things  did  desire  to 
be  defended  by  a  *  mouth  that  is  like  an  opea 
sepulchre,'  or  by  a  pen  that  is  made  of  a  sick 
and  a  loathsome  quill. — There  were  times  when 
Persecutions  were  great  in  the  Church,  even 
to  exceed  barbiu*ity  itself:  did  any  Martyr  or 
Cuufessor,  in  those  times,  libel  the  govcrnoursi* 
Surely  no ;  not  one  of  them  to  my  best  remem- 
brance: yet  these  complain  of  persecution 
without  all  shew  of  cause,  and  in  the  mean 
time  libel  and  rail  without  nil  measure.  So 
little  of  kin  are  they  to  those  winch  suffer  for 
Christ,  or  the  least  part  of  Christian  Religion. 

My  lords,  .it  is  not  every  man's  spirit  to 
hold  up  against  the  venom  which  Libellers 
spit.  For  St.  Ambrose,  who  was  a  stout  and 
worthy  prelate,  tells  u«,  (In  1.  Apol.  Duvid. 
c.  6)not  that  himsolf,  but  that  afar  greater 
man  than  he,  that  is,  king  David,  had  found 
out  (so  it  seems  in  bis  judgment  it  was  no 
matter  of  ordinary  ability)  grande  inventum, 
a  great  and  mighty  invention,  how  to  swallow 
and  put  off  those  bitter  contumelies  of  the 
tongue ;  and  those  of  the  pen  are  no  whit  less, 
and  spread  farther.  And  it  was  a  great  one 
indeed,  and  well  beseemed  the  greatness  of 
David.  But  I  think  it  will  be  far  better  for 
nie  to  look  upward,  and  practise  it,  than  to 
look  downward,  and  discourse  upon  it. 

In  the  mean  time  I  'shall  remember  what  an 
Antient  under  the  name  of  St.  Jerome  tells  n>e, 
'  indignum  est  et  prsposterum,'  it  is  unworthy 
in  itsdf  and  preposterous  in  demeanour,  for  a 
man  to  be  ashamed  for  doing  good,  because 
other  men  glory  in  speaking  ill.  And  I  can 
say  it  clearly  and  truly,  as  in  the  presence  of 
God,  I  have  done  nothing,  as  a  Prelate,  to  tha- 

*  cot  of  .your  treasure,  soe  much  as  may  suf- 
'  fice  to  paie  the  scriveners  for  coppicing  out 
'  of  briefes  and  artickles,  for  without  coppies 

<  hnw  shall  the  controversie  be  decided,  and 

<  without  fees  the  scribes  hands  growe  faint, 
'  but  yf  you  will  not  support  the  expences  I 

*  will  indeuour  for  this  that  I  poore  wrcfche 

*  being  altogeather  fallen  to  decaie  may  be  ad- 
'  mitted  (in  forma  pauperis)  ;  it  Aroubleth  ma 

*  very  much  that  I  should  interi^pt  you  tilth 

*  my  petition,  you  being  at  all  tiines  imp)oyed 

<  with  waightie  affaires,  but  the  necessitie  nf  the 

*  times  and  of  my  fortunes  is  so  urgent  that  I 

<  cannot  comend  my  service  unto  you,  without 

*  some  molestacion  unto  your  urgent  occupa* 

*  tions. 

'  How  thou  farest  in  tby  pall  ace  demandcth 

*  in  limbo  patrum^ 

March  10,  16S€.  John  Bastwicki. 
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uttermost  of  what  I  am  conscious,  but  with  a 
single  heart,  and  with  a  siiicere  intention  for 
th«  good  goveroment  and  honour  of  tlie  Church, 
and  the  maintenance  of  the  Orthodox-Truth 
and  Religion  of  Christ  professed,  established, 
and  maintamed  in  (his  Church  of  £ngland. 

'  For  my  care  of  this  Church,  the  reducing  of 
it  into  order,  tlie  upholding  of  the  external 
\vor:i!iip  of  God  in  it,  and  the  settlint;  of  it  to 
the  rules  of  its  first  Reformation,  are  the  causes 
(and  the  sole  causes,  whatever  are  pretended) 
of  all  this  malicious  storm,  nhich  hath  loured 
so  black  upon  ttie,  and  some  of  my  brethren. 
And  in  the  mean  time,  they  which  are  the  only, 
QT  ti^e  chief  Innovators  of  the  Christian  world, 
having  nothing  to  say,  accuse  us  of  Innovation; 
ihey  themselves  and  tijcir  complices,  in  the 
mean  time,  being  the  greatest  Innovators  that 
'  the  Christian  world  hath  almost  ever  known. 
I  deny  not  but  others  have  spread  more  dan- 
gerous Errors  in  the  Cimrch  of  Christ;  but  no 
men,  in  any  age  of  it,  have  been  more  guilty  of 
Innovation  than  they,  while  thenJsclves  cry  out 
against  it :  *  Quis  tulurit  Gracchos?* 

And  I  said  well,  *  Quis  tulerit  Gracchos?' 
for  it  is  most  apparent  to  any  man  that  will  not 
wink,  that  the  intention  of  these  men,  and 
their  abettors,  was,  and  is,  to  raise  a  Sedition  ; 
being  as  great  incemliarirs  in  the  state  (where 
they  "let  power)  as  they  have  ever  been  in  the 
Church;  Novation  himself  hardly  greater. 

Our  mnin  crime  is  (tvoiild  they  all  speak  out 
its  some  of  them  do)  that  we  are  Bibhops; 
(Burton  Apol.  p.  110.)  were  we  not  so,  some 
of  us  might  be  as  passable  as  other  men.  And 
a  great  trouble  it  is  to  them,  that  we  maintain 
that  or.r  Calling  of  Bishops  is  Jure  JJivino,  b/ 
divine  riulit;  of  this  I  have  said  enough,  and 
in  tliis  phice,  in  Leighton's  Case  ;  nos  w  ill  I 
repeat.  Only  this  I  will  say,  and  abide  by  it, 
thiit  the  Calling  of  Bishops  is  Jure  Divino,  by 
divine  rijjht,  though  not  all  adjuncts  to  their 
callina:  Aud  this  I  say  in  as  direct  opposition 
to  il»t|  Cliurch  of  Rome,  as  to  the  puritan  hu- 
mour. And  I  say  further:  Tljat  from  the 
apostles  times,  in  all  ages,  in  all  places,  the 
Church  of  Christ  was  governed  by  Bishops  ; 
aud  Lay  Eiders  never  heard  of  till  CiUnn*s  new- 
fan^tled  device  at  Geneva. 

Now  this  i^  made  by  these  men,  as  if  it  were 
t antra  rcj^em,  against  the  king,  in  ri^iht  or  in 
poMer.  But  that*s  a  mere  ignorant  shift;  for 
our  bein^r  Bishops  Jure  Divino.  by  divine  right, 
takes  nothini;  from  the  king's  riul.t  or  power 
over  us.  For  though  our  otfice  be  from  God 
and  Christ  immediately,  yet  may  we  not  exer- 
cise that  power,  either  of  order  or  jurisdiction, 
but  as  God  iiaih  appoiiited  us,  that  is,  not  in 
his  m»j(sty'«,  or  any  Christian  king's  kingdoms, 
but  by  and  under  the  power  of  the  king  given 
us  so  to  do. — And  were  this  a  good  argument 
against  us,  as  Bishops,  it  must  needs  be  good 
ngninst  Priests  and  Mini'^ters  too;  for  them- 
aelves  grant  that  their  calling  is  Jure  Divino, 
by  divine  right;  and  yet  I  hope  they  will  not 
say,  that  to  be  priests  and  ministers  is  against 
tJae  king,  or  any  fais  royal  prerogatives. 


Next  suppose  our  callings  as  Bishops,  codd 
not  be  made  good  Jure  Divino^  by  divine  right ; 
yet  Jure  EcctrtiasticOf  by  ecclesiastical  right, 
it  cannot  be  denied.  And  here  in  England  the 
Bishops  are  confirmed,  both  in  their  power  and 
means,  by  act  of  parliament.  So  that  liere  vfre 
stand  in  as  good  case,  as  the  present  laws  of 
the  realm  can  nuike  as.  And  so  we  must 
stand,  till  the  laws  shall  be  repealed  by  the 
same  power  that  made  them. 

Now  then,  suppose  we  had  no  6ther  string 
to  hold  by  (I  say  suppose  this,  but  I  grant  it 
not)  yet  no  man  can  libel  against  oar  Calling 
(as  these  men  do)  be  it  in  pulpit,  print,  or 
otherwise,  but  he  libels  against  the  king  and  the 
state,  by  whose  laws  we  are  established.  There- 
fore, all  these  Libels,  so  far  forth  as  they  are 
against  our  calling,  are  against  the  king  and  the 
law,  and  can  have  no  other  purpose  than  to 
stir  up  Sedition  among  the  people.  If  these 
men  had  nny  other  intention,  or  if  they  had 
any  Christian  or  charitable  desire  to  reform  any 
thing  amiss;  why  did  they  not  modestly  peti- 
tion his  majesty  about  it,  that  in  his  princely 
wisdom  he  might  set  all  thinus  right,-  in  a  just 
and  orderly  manner.^  But  this  was  neither 
their  intention,  nor  way  *  for  one  clamours  oat 
of  his  pulpit,  end  all  of  them  from  the  press, 
and  in  a  most  virulent  and  unchristian  manner 
set  themselves  to  make  a  heat  among  the  peo« 

{)le;  and  so  by  mutiny,  to  eflfect  that,  which  by 
aw  thev  cannot ;  and  by  most  false  and  unjust 
calumnies  to  defame  both  our  callings  and  per- 
sons. But  for  my  part,  as  I  pity  their  rage,  so 
I  heartily  pmy  God  to  forgive  tlieir  malice. 

No  nation  hath  ever  appeared  more  jealous 
of  Religion,  than  the  people  of  England  have 
aver  been.  And  their  zeal  to  God*s  glory  hath 
•  been,  and  at  this  day  is  a  great  honour  to  them« 
But  this  zeal  of  theirs,  hath  not  been  at  all 
times  and  in  all  persons  alike  guided  by  know- 
ledge. Now  zeal,  as  it  is  of  excellent  use 
where  it  sees  its  way,  it  is  so  very  dangerous 
company  where  it  goes  on  in  the  dark  :*  and 
these  men,  knowing  the  disposition  of  the  peo* 
pie,  have  laboured  nothing  more  than  to  mis* 
inform  their  knowledge,  and  misguide  their 
zeal,  and  so  to  fire  that  into  a  Sedition,  in 
hope  that  they,  whom  they  causelessly  hate, 
might  miscarry' in  it. 

For  the  mnin  scope  of  these  Libels  is,  to 
kindle  a  jealousy  in  men's  minds,  that  there 
arc  some  great  plots  in  hand,  dangerous  plots 
(so  says  Mr.  Burton  expressly  p.  5.)  to  change 
the  Orthodox  Rcli{;iou  established  in  England ; 
and  to  bring  io  I  know  not  what,  Komish  Su- 

•  You  may  see  it  in  the  example  of  St.  Paul 
himself,  whose  very  zeal  in  the  darkness  of  his 
understanding,  which  he  then  had,  made  him 
persecute  Christ  and  his  Church,  Acts  xxi.  3,  4. 
And  he  was  very  dangerous  company  then ;  for 
he  breathed  out  ihreatenings  against  the  disci- 
ples, Actsix.  1.  So  true  is  that  of  St.  Greg, 
Naz.  Orat.  21.  Zetut  irucundwm  ackU  r  alf 
zeal  puts  an  edge  to  anger  itself.  And  tha^ 
must  needs  be  dangerous  in  the  dark. 
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perstition  m  the  room  of  it.  As  if  the  external 
decent  Worship  of  God  coald  not  be  upheld 
in  this  kingdom;  without  bringing  in  of  Po- 
pery. 

Now  by  this  art  of  theirs,  give  me  lenre  to 
CeU  you  that  the  King  is  most  desperately 
•bused  and  woanded  in  the  minds  of  bis  peo- 
ple ;  and  the  Prelates  shamefally. 

The  King  most  desperately :  for  there  i«  not 
a  more  cunning  trick  in  the  world  to  withdraw 
the  people's  hearts  from  their  Sovereign ,  than 
to  persuade  them  that  he  is  changing  trne  Reli- 
gion and  about  to  bring  in  gross  Superstition 
upon  them. 

And  the  Prelates  shamefully :  for  they  are 
charged  to  seduce,  and  lay  the  plot,  and  be  the 
instruments. 

For  his  Majesty  first.  This  I  know,  and 
upon  this  occasion  take  it  my  duty  to  speak : 
there  is  no  prince  in  Christendom  more  sincere 
in  his  religion,  nor  more  constant  to  it,  than 
the  king.  And  he  gave  such  a  testimony  of 
this  at  his  being  in  Spain,  as  I  much  doubt 
whettier  the  best  of  that  faction  durst  have 
done  half  so  much  as  his  majesty  did,  in  the 
face  of  that  kingdom.  And  this,  you,  my  lord, 
the  eail  of  Holland,  and  other  persons  of  ho- 
nour, were  eye  and  ear  witnesses  of,  haTing*  the 
happiness  to  attend  him  there.  And  at  this 
day,  as  his  majesty  (by  God*s  great  blesshig 
both  on  him  ana  us)  knows  more,  so  is  he  more 
settled  and  more  confirmed,  both  in  the  truth 
of  the  religion  here  established,  and  in  resolu- 
tion to  maintain  it. 

And  for  the  Prelates :  I  assure  myself,  they 
cannot  be  so  base  as  to  live  Prelates  in  the 
Church  of  England,  and  labour  to  bring  in  the 
Saperstitions  of  the  Church  of  ^me  upon 
themselves  and  it.  And  if  any  should  be  so 
foul,  I  do  nut  only  leave  him  to  God's  judg- 
ment, but  (if  these  Libellers,  or  any  other,  can 
discover  that  his  base  and  irreligious  fal^ood) 
to  shame  also,  and  severe  punishment  from  the 
state:  and  in  any  just  way,  no  man's  band 
Shalt  be  more,  or  sooner  agamst  him,  than  mine 
shall  be. 

And  for  Myself :  To  pass  by  all  the  scanda- 
lous reproaches  which  they  have  most  injuri- 
ously cast  upon  me,  I  shall  say  this  only ;  1.  I 
know  of  no  Plot,  nor  purpose  of  altering  the 
Religion  established.  S.  i  have  ever  been  far 
from  attempting  any  thing  that  may  truly  be 
said  to  tend  that  way  in  the  least  degree  :  and 
to  these  two  I  here  offer  my  oath.  3.  If  the 
king  had  a  mind  to  change  Religion,  which  I 
know  he  hath  not  (and  God  forbid  he  should 
eirer  l:ave),  he  must  seek  for  other  instruments. 
For  basely  as  these  men  conceive  of  mp,  yet  I 
thank  God,  I  know  my  duty  well  4)Oth  to  God 
and  the  kin^:  and  I  know  that  all  the  duty  I 
owe  to  the  king,  is  under  God.  And  my  great 
happiness  it  is  (though  not  mine  alone,  but 
your  lordships  and  all  his  subjects  with  me) 
that  we  live  under  a  gracious  and  religious 
king,  that  will  ever  give  us  leave  td  serve  God 
first,  and  him  next.  But  were  the  days  other- 
wise, I  ibauk-Christ  for  it,  I  yet  knotv  not  how 


to  serve  any  man  against  the  truth  of  God,  and 
hope  I  shnu  never  learn  it. 

But  to  returq  to  the  business :  What  is  their 
art  to  make  the  world  believe  a  Change  of  Re- 
ligion is  endeavoured?  What?  why  forsooth, 
they  say,  there  are  great  Innovations  brought 
in  by  the  Prelates  ;  and  such  as  tend  to  the  ad* 
vancing  of  Popery.  Now  that  the  vanity  and 
faishood  of  this  may  appear,  I  shall  humbly  de- 
sire vour  lordships  to  i^ive  me  leave  to  recite 
briefly  all  the  Innovations  charged  upon  us, 
be  they  of  less  or  greater  moment;  and  as 
briefly  to  answer  them.  And  then  you  shall 
clearly  see,  whether  any  cause  hath  been  given 
of  these  unsavoury  Libels;  and  witlial,  whether 
there  be  any  shew  of  cause  to  fear  a  Change 
of  Religion.  And  I  will  take  these  great  pre- 
tended Innovations  in  order  as  I  meet  with 
them. 

First,  I  begin  witli  the  "  News  from  Ips- 
wich." 

Where  the  first  Innovation  is,  (p.  9),  *  That 
'  the  last  year's  Fast  was  enjoyned  to  be  with^ 

<  out  Sermons  in  London,  tne  suburbs,  and 
'  other  infected  places,  contrary  to  the  orders 
'  for  other  Fasts  in  former  times :  whereas  Ser- 
'  mons  are  the  only  means  to  humble  men,'  &c« 

To  this  I  say,  1.  That  an  after- age  may, 
without  ofience)  learn  to  avoid  any  visible  in* 
convenience  observed  in  the  former.  And  there 
was  visible  inconvenience  observed  in  men's 
former  flocking  to  Sermons  in  infected  places. 
— 2.  This  was  no  particular  act  of  the  Prelates; 
but  the  business  was  debated  at  the  Council- 
Table,  being  a  matter  of  state,  as  well  as  of 
religion.  And  it  was  concluded  for  no  Ser- 
mons in  those  infected  places,  upon  this  rea- 
son ;  that  infected  persons  or  families,  known 
in  their  own  parishes,  might  not  take  occasion 
upon  those  by-days  to  run  to  otlier  churches, 
where  they  were '  not  known,  as  many  use  to 
do,  to  hear  some  humorous  men  preach :  for 
on  the  Sundays,  when  they  better  kept  their 
own  churches,  the  danger  ts  not  so  great  alto- 
eether. — Nor,  3,  is  that  true,  that  Sermons  are 
tne  only  means  to  humble  men.  For  though 
the  preaching  of  God's  Word,  where  it  is  per- 
formed according  to  his  ordinance,  be  a  great 
means  of  many  good  effects  in  the  souls  of 
men  ;  yet  no  Sermons  are  the  only  means  to 
humble  men.  And  some  of  their  Sermons  are 
fitter  a  great  deal  for  other  operations ;  namely, 
to  stir  up  Sedition,  as  you  may  see  by  Mr. 
Burton's  ;  for  this  his  pnnted  Lioel  was  a  Ser- 
mon first,  and  a  libel  too.  And  it  is  the  best 
part  of  a  Fast  to  abstain  from  such  Sermons. 

9.  The  second  Innovation  is,  (p.  3.)  '  That 

*  Wednesday  was  appointed  for  the  FastKlay, 

<  and  that  this  was  done  with  this  intention,  by 

*  the  example  of  this  Fast  without  preaching,  to 

*  suppress  all  the  Wednesday-Lectures  in  Lon* 

*  don.' 

To  this  I  answer,  1.  That  the  appointing  of 
Wednesday  for  the  Fast-day,  was  no  Innova- 
tion ;  for  it  was  the  day  in  the  last  Fast  before 
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this :  and  I  myself  remember  it  so,  above  fvrty 
years  hiiici*,  more  than  once.  2.  If  there  bad 
been  any  Linuvatiou  in  it,  the  prelates  nnmed 
not  tr«e  duy :  my  Lord-Keeper,  I  must  appeal 
to  your  lui-dship ;  the  day  whs  Hrst  named  by 
your  lordsliip,  as  the  usual  and  fittest  day  :  and 
yet  I  dare  say,  and  swear  too,  tliat  your  lord- 
ship hud  no  aim  to  bring  in  Topery ;  nor  to 
suppress  all,  or  any  tlie  Wednesday- Lectures 
in  London.  Besides,  these  men  hve  to  see  the 
Fast  ended,  and  uo  one  Wednesday-Lecture 
suppressed. 

3.  The   third  Innovation   is,  (p.  3.)  *  That 

*  the  Prayer  for  seasonable  weather  was  purged 
'  out  of  this  last  Fast-bo'ok,  which  was  (say  they) 

*  one  cause  of  Sliip wrecks  and  tempestuous 
<  weather.' 

To  this  I  say,  1.  in  the  general ;  this  Fast- 
book,  and  all  that  have  formerly  been  made, 
have  been  both  mude  and  publi»(icd  by  the 
conunand  of  the  king,  in  whosj^  sole  power  it 
is  to  call  a  Fast.  And  the  Archbishop  and 
Bishops  to  whom  the  ordering  of  the  Book  is 
corauiitted,  have  power  under  the  king  to  put 
in,  or  leave  out,  whatsoever  ihey  think  fit  for 
the  present  occasion  ;  as  tlieir  predecessors 
have  ever  d'lne  before  them.  Provided  that 
nothing  be  in  contrary  to  the  doctrine  or  dis- 
cipline of  the  Church  of  England.  And  this 
tnay  scr>'ein  the  general  for  all  alterations,  in 
that  or  any  other  Fast-book,  or  books  of  devo- 
tion upon  any  particular  occasions,  which  may 
and  ought  to  vary  with  several  times  ;  and  ue 
may,  and  do,  and  will  justify,  under  his  ma- 
jesty's power,  all  such  Alterations  made  therein. 
— 2.  For  the  particular.  When  this  last  Book 
was  set  out  the  weather  was  very  seasonable ; 
and  it  is  not  the  custom  of  the  Church,  nor  fit 
in  it»elf,  to  pray  for  seasonable  weather  when 
we  have  if,  but  \>hen  wo  want  it.  When  the 
former  Book  was  set  out  the  weather  was  ex- 
treme ill,  and  the  harvest  in  danger  ;  now  the 
har\'est  was  in,  and  the  weather  eood. — 3.  It  is 
most  inconsequent  to  say,  that  the  leaving  that 
Prayer  out  of  the  Book  of  Devotions,  caused 
the  Shipwrecks  and  the  Tempests  which  fol- 
lowed. Aud  as  bold  as  they  are  with  God  Al- 
mighty, in  sayini;  it  was  the  cause,  sure  I  am, 
God  never  told  them  that  was  the  cause.  And 
if  God  never  revealed  it,  they  cannot  come  to 
know  it  :  yet  had  the  Bishops  been  Propliets, 
and  foreseen  these  accidents,  they  would  cer- 
tainly have  pra;^ed  against  ihcm.— 4.  Had  any  I 
tniniste."  found  it  necessary  to  use  this  Prayer  | 
at  any  one  time  during  the  Fast,  he  mif^ht  with  j 
ease,  and  without  danger,  have  supplied  that 
want,  by  usinjs  that  prayer  to  tJie  same  purpose 
which  is  in  tlie  ordinary  Liturgy. — 5.  I  humbly 
de^re  your  lordships  to  weigh  well  the  conse- 
quente  of  this  greut  and  dangeious  Innovation. 
The  Prayer  for  fair  weather  was  \efi  out  of  the 
Book  fi>r  the  Fast ;  therefore  tj^e  prelates  in- 
tend to  bring  in  popery.  An  excellent  conse- 
quence, were  there  any  sliew  of  reason  in  it. 

4.  The  fourth  Innovation  is,  (p.  3.)  '  That 
'  there  is  one  very  useful  Collect  left  out,  and 

*  clause  omitted  in  another.' 


To  this  I  answer^  1.  as  before  :  It  wa»  lawful 
for  us  tu  alter  what  we  thought  ftt.  And  2. 
Since  that  Collect  made  meutioa  of  preaching, 
and  the  Act  of  State  forbad  Sermons  on  tiie 
Fast-days  in  infected  places ;  we  thought  it  fir, 
in  pursuance  of  that  order,  to  leave  out  that 
collect.  And  3.  For  the  branch  in  the  otlier, 
i^hich  is  the  first  collect,  though  God  did ^e* 
liver  our  forefathers  out  of  Kouuiah  Supersti* 
tion,  yet  (God  lie  blessed  for  it)  we  were  never 
in.  And  therefore  tliut  Clause  being  unfittingly 
expressed,  we  thought  fit  to  pass  it  over. 

5.  'J  he  fifth  Innuvatiou  is,  (p.  3.)  '  That  iu 

*  tlie  sixth  Order  for  the  Fust,  tliere  is  a  Pas* 

*  Siige  lell  out  concerning  tlie  Abuse  of  Fasting 
'in  relation  to  merit.' 

To  this  I  answer.  That  he  to  whom  the  or- 
dering of  that  Book  to  the  press  was  com- 
mitted, did  therefore  leave  it  out,  l^tcause  ia 
this  age  and  kingdom  there  is  little  opinion  of 
meriting  by  Fasting.  Nay,  on  the  contrary, 
the  contempt  and  scorn  of  all  Fasting  (save 
what  humourous  men  call  for  of  themselves)  ia 
so  rank,  that  it  would  grieve  any  Chri:ktian  mail 
to  see  (he  necessary  orders  of  the  Church  con- 
cerning fasting,  both  in  Lent,  mid  at  other  set 
times,  so  vilified  as  they  are. 

6.  The  sixth  luuovniion  is,  (p.  3.)  '  That  the 

*  lady  Klizabeth  and  her  princely. ciiildren  are 
'  dashed*  (tliat   is   their   phra&e)  '  out  of  the 

*  new  collect,  whereas  they  were  in  tlie  Collect 

*  of  the  former  Book.* 

For  this,  1.  The  author  of  the  News  knows 
full  well  that  they  are  left  out  of  tite  Collect  in 
the  latter  editions  of  the  Common  Prayer-book^ 
as  well  us  in  the  Book  for  the  Fast.  Aud  this 
was  done  accordiu:*  to  the  course  of  the 
Church,  which  ordinarily  names  none  in  the 
Prayer,  but  the  right  hne  descending.  Yet 
this  was  not  done  till  the  king  himself  coui« 
inandefi  it;  as  I  have  to  shew  under  his  ma- 
jesty's hand, — 2.  I  beseech  your  lordships  to 
consider  what  must  be  the  consequence  here  : 
the  queen  of  Bohemia  and  her  children  are 
left  out  of  the  Collect,  therefore  the  Prelates 
intend  to  bring  in  Popery ;  for  that  (you  know) 
they  say  is  the  end  oC  all  these  Innovations. 
Now  if  this  be  the  end  and  the  consequence, 
truly  the  Xibelicrs  have  done  very  dutifully  to 
the  k>.g,  to  poison  his  people  with  this  con- 
ceit, that  the  lady  Elizabeth  and  her  children 
would  keep  Popery  out  of  tliis  kingdom,  but 
the  king  and  his  children  will  not.  And  many 
us  good  othces  as  tiiese  hare  they  done  the 
king  ouite  thorow  these  Libeb,  and  quite  tho- 
row  his  kingdoms.  For  my  part,  I  honour  the 
queen  of  Bohemia,  and  her  line,  us  much  as 
any  man  whatsoever,  and  shall  be  as  ready  to 
serve  them  ;  but  I  know  not  how  to  depart 
from  my  allegiance,  as  I  doubt  these  men 
have  done. 

7.  The  seventh  Innovation  is,  (p.  3.)  *  Tha^ 

*  lliesc  Words' (who  art  the  father  of  thine  elect 
and  of  tlieir  seed)  '  are  changed  in  the  preface  . 

*  of  that  collect,  which  is  for  the  prince  and  the 
<  king's  children.'  And  with  a  most  spiteful 
inference^  that  <  tliis  was  done  by  the  prelate« 
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*  to  etcIuHe  the  kiiig*s  children  out  of  the  nam* 
«  bcr  o»  God's  Elect.*    Ami  they  call  it  »  an 

*  intolerable  impiety,  and  hurrid  treason/ 

To  this  1  answer,  1«  Thnl  this  Aitenytion 
was  made  in  my  predecessor's  time  befi»re  I  bad 
any  autlioriry  to  meddle  with  ihese  things,  far- 
tber  than  I  was  cilled  upon  by  liim.  2.  This 
i»  not  therefore  to  lay  any  aspersion  upon  my 
predecessor,  for  he  did  in  that  but  his  duty; 
for  his  majesty  nckno«« ledges  it  was  done  by 
his  special  direction,  as  having  no  children  to 
pray  for.  And  3d,  th:s  CoIlecU  roiitd  not  be 
very  old,  for  it  had  no  being  in  the  Common- 
Prayer-book  all  queen  Elizabeth's  tinte,  she 
havnig  uois&up* — 'I'he  truth  is,  it  was  made  at 
the  coming  in  of  king  James;  and  must  of 
necessity  be  changed  over  and  over  again,  pro 
ralione  ietuftorum^  as  times  and  persons  vary. 
And^lhis'i^bthe  *  intolerable  I  in  piety  and  horrid 
Treason*  they  cliarge  upon  us. 

In  this  method  the  Innovations  are  set  down 
in  the  *  News*  from  Ipswich.  But  then  in  Mr. 
Burton's  *  News  from  Friday-street*  (called  his 
'  Apology)*  they  are  in  another  order^  and  ntore 
aro  added.  'Iherefore  with  your  lordship's 
leave  I  will  not  repeat  any  of  these,  but  go  on 
10  the  re»t,  which  Mr.  Burton  adds. 
'  8.  'J'he  eighth  Innovation  is,  Thnt  in  tlie 
Epistle  tlie  Sunday  before  Easter,  we  have  put 
out  *  Jn/  and  made  it,  *  At  the  Name  of  Jesus' 
every  knee  sliall  bow :  which  alteration,  he 
aaith,  is  directly  against  the  act  of  parliament. 
(Burton's  Apology,  p.  2.) 

Here,  give  me  leave  to  tell  you,  it  is  *  At  the 
'  Name  of  Jesus,'  in  the  late  learned  Transla- 
tion made  in  king  James's  time.  About  which 
many  learned  men  of  best  note  in  the  kingdom 
were  imploycd,  besides  some  prelates.  But  to 
this  I  answer:  1.  Tis  true,  the  Common 
Prayer-bouk  was  confirmed  by  act  of  parlia- 
uient,  and  so  all  things  contained  in  it,  at  the 
passing  ol'  that  act.  But  I  hope  if  any  thing 
were  faUe  printed  then,  the  parliamrnt  (lid  not 
intend  to  pass  those  slips  for  current.  2.  I  am 
not  of  opinion,  thut  it  one  word  be  put  in  for 
another,  so  they  bear  both  the  same  sense, 
that  there  is  any  great  matter  done  against  the 
act  of  Parliament.  3.  This  can  make  no  In- 
novation. For  *  In  the  Name,'  and  '  At  the 
'  Name  of  Jesus/  can  make  no  essential  differ- 
ence here.  And  Mr.  Prynn  (whose  darling 
business  it  hath  long  been  to  cry  down  the  ho- 
nour due  f  the  Sou  of  God,  at  the  meiyiouing 
of  his  saving  name  Jesus)  knows  the  Graminal* 
rule  well,  *  In  ^  place,  or  at  a  place,'  &c.  4. 
If  there  yvert  any  error  in  the  chance  of  *  In' 
into  *  At,'  I  do  here  solemnly  protest  to  vou, 
I  know  not  how  it  cnme :  for  authority  from 
the  Prelates,  the  printers  had  none;  and  such 
a  word  is  easily  changed  in  such  a  negliocnt 
press  as  we  have  in  Englnnd  Or  if  any  alter- 
ed it  purposely,  for  ought  I  know,  they  did  it 
to  gratify  the  preciser  sort;  for  therein  they 
followed  the  Geneva  translation,  and  printed 
at  Geneva  1557,  where  the  words  are,  *  Ast  vhe 
'  Name  of  Jesus.'  And  that  is  eighty  years 
•gQ ;  ftiui  tfaerelbre  no  Iiiiiot«U<m  made'  by  us. 


5.  This  I  find  in  the  qoeen's  iojaocttons,  (5?.) 
without  either  word.  In  or  At,  •  Whensoever 
the  Name  ot'  Jesus  shall  be  in  any  lesson,  ser« 
mon,  or  otherwise  proiiounced  in  tlie  church 
(*cts  enjoined)  (hat  due  reverence  be  made  of* 
all  persons,  young  and  old,  with  lowliness  of 
cooisy,  and  uncovering  of  the  heads  of  the 
menkihd,  as  thereunto  doth  necessarily  belong, 
and  heretofore  hath  been  accustomed.'  & 
here  is  necessity  laid  upon  ir,  and  custom  for  it, 
and  both  expressed  by  authority  in  the  venf 
beginning  of  the  Reformation ;  aud  is  therefore 
no  innovation  now. 

9.  The  ninth  Innovation  is,  *  That  two  places 
are  changed  in  the  Prayor  set  forth  for  the  fifUi 
of  November;  and  ordered  to  be  read  (they 
say)  by  act  of  parliament.  The  first  place  it 
changed  thus,  from,  root  out  thaj  Babylonish 
and  antichristian  sect  %vhich  say  of  Jerusalem, 
tec'  Into  this  form  of  words ;  '  root  out  that 
Babylonish  and  antichristian  sect,  (of  them) 
which  say,  &c.'  The  second  place  went  thus 
in  the  old :  *  Cut  off  those  workers  of  iniquity, 
who&e  Religion  is  Rebellion.  But  in  the  book 
printed  Jf)35,  'tis  thus  altered:  Cut  off  thnse 
workers  of  iniquity,  who  turn  Religion  into  Rc« 
hellion,  &c.' 

To  this  I  say,  1.  Tis  a  notorious  untruth, 
that  this  Book  was  ordered  to  be  read  by  act 
of  parliimient.  The  act  of  parliament  indeed 
is  printed  before  it :  and  therein  is  a  command 
for  Prayers  and  Thanksgivings  every  5th  of 
November,  but  not  one  word  or  syllable  for  the 
Form  of  Prayer.  That's  left  to  the  Chnrcb, 
therefore  here's  no  innovation  against  that 
act  of  parhanient.  2.  The  Alteration  first 
mentioned,  that  is,  '  That  sect,'  or  *  that 
sect  of  them;'  is  of  so  small  consequence, 
as  it  is  not  worth  the  speaking  of.  Bt  sides,  if 
there  be  any  thing  of  moment  in  it,  it  is  an* 
swered  in  the  next.  3.  Both  for  that  and  \ht 
second  place,  which  seems  of  more  moment; 
and  so  for  the  rest  not  only  in  that  Book,  but 
that  other  also  for  his  majesty's  coronation; 
his  majesty  expressly  commanded  me  to  make 
the  Alterations,  and  see  them  printed.  And 
here  are  both  the  Books  with  his  majesty's 
warrant -to  each  of  them.  So'  that  herein  I 
conceive  I  did  not  offend,  unless  it  were  that 
I  gave  not  these  men  notice  of  it,  or  asked  them 
leave  to  obey  the  king. 

Against  tliis  there  can  be  but  two  Objections, 
should  malice  itself  go  to  work.  The  one  is, 
that  I  moved  his  majesty  to  command  the 
change.  And  the  other,  that  now,  when  I  saw 
myself  challenged  for  it,  I  procured  his  majesty 'k  . 
hand  for  my  security. 

To  these  I  answer  clearly;  1.  That  I  did  not 
move  the. king,  directly,  or  indirectly,  to  make 
this  change.  And  '^dly,  That  I  had  his  ma 
jesty's  hand  to  the  Book,  not  now,  but  then^ 
and  before  ever  I  caused  them  to  be  printed, 
as  now  tliey  are.  And  that  both  these  are 
true,  I  here  again  freely  offer  myself  to  my 
oath.  And  yer  Sdly,  That  yoo  may  see  his 
gracious  majesty  used  not  his  power  only  in 
commanding  this  change,  bat  bit  wiidora  lilfo ; 
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I  shall  adrentarc  to  gire  you  my  Reasons,  such 
as  Uiey  are,  why  tliis  alteration  was  most  fit,  if 
not  fiecosary. 

My  fir^t  Reason  is,  I»  the  litany  of  Ilenr^ 
.8^,  and  also  under  Edward  6  t>  (here  was  (hjs 
Clnuie ;  *  From  the  I'yraony  of  the  hi^hop  of 
Kume,  and  all  his  detestiihlc  enurniiiics,  from 
all  faUe  doctrine,  &c.  Gi^d  I^^rd  deliver  ua,* 
But  in  the  Litnny  in  queen  Kiiz«ibetirs  time 
this  Clause  at>out  the  Pope  was  left  out, 
and  it  seems  of  purpose,  for  avoiding  of  scan- 
dal: And  yet  the  prelates,  for  that  were  not 
accounted  Innovators,  or  introducers  of  Popery. 
Now  it  is  a  far  greater  scandal  to  call  their 
religion  Rebellion,  than  it  is  to  call  their  chief 
bishop  tyrant.  And  this  reason  is  drawn  from 
scandal,  which  must  ever  be  avoided  as  much 
as  it  may. 

My  second  Reason  is.  That  the  Learned 
make  but  three  religions  to  have  been  of  old  in 
the  korld,  Paganism,  Judaism,  and  Christianity. 
And  now  they  have  added  a  fourth,  which  is 
Turci^m,  and  is  an  absurd  mixture  of  the  other 
three.  Now  if  this  ground  of  ilieirs  be  true, 
as  it  is  generally  received,  perhaps  it  will  be  of 
dangerous  consequence  s;tdly  to  avow,  that  the 
Popish  rt- ligipn  is  rebellion.  That  some  opi- 
nions of  theh^  teach  rebellion,  that*s  apparent- 
ly trAie,  the  other  would  be  thought  on,  to  say 
no  more.  '  And  this  reasau  well  weighed,  is 
taken  from  the  very  foundations  of  religion  it- 

My  third  Reason  is,  Because  if  you  make 
Iheir  Religion  to  be  Rebellion,  then  you  make 
their  Rehgion  and  Rebellion  to  be  all  one. 
And  that  is  auaiost  the  ground  both  of  state, 
and  the  law.  For  when  divecs  Rooiisb  priests 
and  Jesuits  have  deservedly  suflered  death  for 
Treason,  is  it  not  the  constant  and  just  profea- 
aion  of  the  state,  that  they  never  put  any  man 
to  death  for  religion,  bur  for  rebellion  and 
treason  only  ?  Dcith  not  tlic  state  truly  affirm, 
that  there  never  was  any  law  made  against  the 
life  of  a  papist,  guatenus  a  papist  only  ?  And  is 
not  all  thift  stark  false,  if  their  very  religion  be 
rebellion?  For  if  their  religion  be  rebellion,  it 
is  not  only  false,  but  impossible,  that  the  same 
man  in  the  same  act  should  suffer  for  bis  re- 
bellion, and  not  for  his  religion. 

And  tliis  king  James  of  ever-blessed  memory 
understood  passing  well,  when,  in  his  Pnemo- 
nition  to  all  Christian  monarchs,  (p.  336.)  he 
•aith,  *  I  do  constantly  maintain  tJiat  no  Pa- 

*  pist  either  in  my  time,  or  in  the  time  of  the 

*  late  queen,  ever  died  for  his  conscience.' 
Therefore  he  did  Aot  think  their  very  religion 
was  rcbrllion.  Though  this  Clause  passed 
through  inadvertency  in  his  time :  And  this 
Reason  is  grounded  both  npon  the  practice  and 
the  justice  of  the  law.— Which  of  these  Rea- 


*  It  was  put  into  the  litany  of  Henry  8,  his 
Ciiiie,  as  appears  in  his  primer,  with  his  Injunc- 
tion before  it. 

t  And  it  is  in  both  the  Service«Books  of 
£dw.  6,  both  that  which  was  printed,  1549; 
jmd  in  that  which  was  after,  an.  1555I. 


sons,  or  whether  any  other  better,  were  in  his 
majesty's  thoughts  when  he  commanded  the 
Alteration  of  this  Clause,  I  know  not.  But  I 
took  it  my  duty  to  lay  it  before  you,  that  the 
king  hod  not  only  power,  but  reason  to  com-> 
maod  it. 

10.  The  tenth  Innovation  is,  (p.  3.)  *  That 
'  the  Prayer  for  the  Navy  is  left  out  of  the  late 
*  Book  for  the  Fast.' 

To  this  I  say,  there  is  great  reason  it  should. 
For  the  king  hud  no  declared  enemy  then,  nor 
(God  be  thanked)  hath  he  now.  Nor  had  he 
then  any  Navy  at  sea ;  for  almost  all  the  ships 
were  come  in,  before  the  Fast- book  was  set 
out. — But  howsoever,  an  excellent  consequence 
it  is,  if  you  mark  it ;  the  Praver  for  the  Navy 
was  left  out  of  the  Book  for  the  Fast,  therefore 
by  that,  and  such-like  Innovations,  the  Pre* 
lates  intend  to  bring  in  Popery.  Indeed,  if 
that  were  a  piece  of  the  prelates  plots  to  bring 
in  Popery  from  beyond  sea,  then  they  were 
mightily  overseen  that  they  left  out  the  Prayer 
for  the  Navy.  But  else  what  reason  or  conse- 
quence is  in  it,  I  know  not,  unless  perhaps  Mr. 
Burton  intended  to  befriend  Dr.  Bastwick,  and 
in  the  Navy  brine  hither  the  Whore  of  Baby- 
lon to  be  re<idy  for  his  christening,  as  he  most 
profanely  scoffs.— Well ;  I  pra^  God  the  time 
come  not  upon  this  kingdom,  m  which  it  will 
be  found,  that  no  one  thing  hath  advanced  or 
ushered  in  Popery  so  fast,  as  the  grO!»s  absurdi- 
ties 'even  in  the  Worship  of  God,  which  these 
men,  and  their  like,  maintain  both  in  opinion 
and  practice. 

11.  The  nth  Innovation  is,  (p.  105.)  '  The 
'  reading  of  the  second  Service  at  the  Commu- 
'  nion-Table,  or  the  Altar.' 

To  this,  1st,  I  can  truly  say,  That  since  my 
own  memory,  this  was  in  use  in  very  many 
places,  as  being  most  proper  (for  those  Prayers 
are  then  read  which  both  precede  and  follow 
the  Communion)  and  by  little  aqd  little  this  an- 
cient custom  was  altered,  and  in  those  places 
first  where  the  emissaries  of  this  faction  came 
to  preach.  And  now  if  any  in  authority  offer 
to  reduce  it ;  this  ancient  course  of  die  Church 
is  by-and-bye  called  an  Innovation.  2.  With 
this  the  Rubrics  of  the  Common  Prayer-Book 
agree ;  for  the  first  Rubric  after  the  Commu- 
nion tells  us,  that  upon  Holv-days,  though 
there  be  no  Communion,  jret  adi  else  that's  ap- 
pointed at  the  Communion  shall  be  read. 
Shall  he  read  ?  That's  true,  bat  where  ?  Why, 
the  last  Rubric  before  the  Communion  tells  us, 
that  the  priest,  standing  at  the  north  side  of  the 
holy  table,  shall  say  the  Lord's  Prayer  with 
that  which  follows.  So  that  not  only  the 
Communion,  but  the  Prayers  which  accompany 
the  Communion,  which  are  commonly  called 
the  second  Service,  are  to  be  read  at  the  Com- 
muuion-Table.  Therefore  if  this  be  an  inno- 
vation, it  is  made  by  the  Rubric,  net  by  the 
Prelates;  and  Mr.  Burton's  scoff  that  this 
'  second  Service  must  be  served  in  for  dainties,' 
savours  too  much  of  belly  and  profanation. 

13.  One  thins^  fticka  nucb  in  their  storo^chsy 


rOCtis^^ 


,.^'.. .  and  they  call  it  an  Innoratiun  to6.     And  that 

,y,/  is,  *  bowing,'  or  doing  reverence  at  oar  first 

Tar  '  *  coming  into  the  charch,  or  at  our  nearer  ap- 

^  •"*  *  proaches  to  the  holy  table,  or  the  altar,'  (call 
it  frhecher  yoa  wiH)  ip  which  they  will  needs 
have  it,  that  we  worship  the  holy  table,  or  God 

Ix  fK:  >  knows  what.    (P.  105)* 

}(rhy:i.  To  this  I  answer,  Ist,  That  God  furbid  we 

•thh:  should  worship  any  thing  but  God  himself.     ^. 

/&;.:-  •  That  if  to  worship  God  when  we  enter  into  his 

f  Aj  f/  house,  or  approach  his  Altar,  bean  innovation, 

..',  ri  -  it  is  a  very  old  one.    For  Moses  (Nun^  xx,  6.) 

trr  :!*.  .  did  reverence  at  the  very  door  of  the  Taberna- 

la,  hdi*'  <^c  t  Hezekiab,  and  all  that  were  present  with 

lic^r^s  him,  when  they  had  made  an  end  of  offering, 

rhf.':-  bowed  and  worshipped  (9  Chron.  ^xix.  29.); 

^;^^  ^vid  calls  the  people  to  it  with  a  Venite,  '  O 

\i6i':d's  *  come  let  os  worship  and  fall  down,  ond  kneel 

'^,„ .  '  before  the  Lord  our  Maker  (Psal.  xcv.  6.)  : 

,^j,Vv  And  in  all  tliesc  places,  I  pray  mark  it,  it  is 

^^^^Jl  bodily  worship. — Nor  can  they  say,  that  this 

,;'/^,^  was  Jndaical  worship,  and  now  not  to  be  imi- 

il^vl:  ^K^^'     For  long  before  Judaism  besan,  Bethel, 

'^J  ,,.^.  the  House  of  God,  was  a  place  of  reverence, 
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And  you,  my  honourable  Lords  of  tlie  Gar- 
ter, in  your  great  soletnnities,  yon  do  your  re- 
verence, and  to  Almighty  Uod,  I  doubt  uot^ 
but  yet  it  i»  versut  altarey  hTword^  his  Altar, 
as  the  greatest  place  of  God*s  residence  upon 
earth.  I  say  the  greatest,  yea  greater  than  the 
pulpit;  f>r  there  it  is  '  Hue  e^t  Corpus nieum.* 
This  is  my  body;  but  in  the  pulpit,  it  is  at  most 
hot,  <  Hoc  est  Verbum  meuin,'  I'his  is  mv^ 
word.  And  a  greater  reverence,  no  doubt, .is 
due  to  the  Body  than  to  ihe  Word  of  our  Lord. 
And  so^  in  relation,  answerably  to  the  thmne 
where  his  body  is  usually  present,  than  to  the 
sear,  whence  his  word  useth  to  be  proclaimed^ 
And  God  hold  it  there  as  his  word  ;  ibr  as  too 
many  men  use  the  matter,  it  is  '  Hoc  e&tver- 
\  bum  diaboli,'  This  is  the  Word  of  the  devil, 
in  too  many  places  (witness  SedilSon,  and  the 
like  to  it).  And  this  reverence  ye  do  when  ye 
enter  the  Chapel,  and  vrhcn  you  ajjproach 
nearer  to  offer.  And  this  is  no  jnnovatiim,  for 
you  are  bound  to  it  by  your  Order,  and  that  it 
not  new. 

And  Idolatry  it  is  not,  to  worship  God«>- 
wards  his  holy  table;  for  if  it  had  been  idulatiy^ 
I  presume  queen  Elizabeth  ,and  king  James 
would  not  have  practised  it,  no  not  in  those  so* 
leranities.  And  being  not  idolatry,  but  true 
divine  worship,  you  will,  I  hope,  give  a  poor 
priest  4eave  to  worship  God  as  yourselves  do ; 
lor  if  it  be  God's  worship,  I  ought  to  do  it  is 
well  as  you ;  and  if  it  be  idolatry  ,^ou  ought  not 
to  do  it  more  than  I.  * 

I  say  again,  I  hope  a  poor  priest  may  worship 
God  with  as  lowly  reverence  as  you  do,  since 
you  are  bound  by  your  order,  and  by  your  Q%t\ 
according  to  a  constititution  o^  Henry  the  5th 
(as  appears  In  Libro  Nigro  Windesoriensi,  p^ 
65.)  to  give  due  honour  and  reverence  '  domino 

*  Deo,  et  alturi  ejus,  in  modom  virorum  eccle- 
'  siasticorum ;'  that  is,  to  the  Lr)rd  your  God, 
and  to  his  altar  (for  there  is  a  reverence  due  to 
thi^  too,  though  such  as  comes  far  short  of  dU 
vine  wor^ip)  and  this  in  the  manner  as  eccle- 
siastical persons  both  worship  nod  do  reve- 
rence. 

The  story  which  led  in  this  Decree  is  this : 
King  Henry  the  5th,  that  noble  and  victorious 
prince,  returning  gloriously  out  of  Fronce,  sat 
at  this  solemnity ;  and  finding  the  Knights  of 
the  Order  scarce  bow  to  God,  or  but  slightly, 
and  then  bow  towards  him  and  his  seat, 
startled  at  it  (being  a  prince  then  grown  os  re- 
ligious as  he  was  before  victorious),  and  after 
asking  the  reason,  (for  till  then  the  knights  of 
the  order  tievrr  bowed  toward  the  king  or  hit 
seat)  the  duke  of  Bedford  answered,  It  was 
settled  by  a  Chapter  Act  three  years  before. 
Herenpoo  that  great  kin|r  replied.  No  ;  I 
will  none  of  twis,  till  you  the  knights  do  it  wtis 
beni,  well  enough,  and  with  due  performance  to 
Almighty  God.  And  hereupon  the  fore-named 
act  proceeded,  that  they  shvuld  do  this  duty 
to  Almighty  God,  not  slightly,  but  '  ad  modum 

*  v^orum  ecclesia^ticoruni,'  as  low,  as  well  as 
decently  as  cler^men  used  to  do  it. 

Now  if  yon  wHl  turn  this  off,  and  say,  it  mm 
3b 


therefore  certainly,  of^  and  to  God. 
^  ,  .^       xxviit.  17,  &r.) 

1^^..  And  after  Jndaical  worship  ended,  Venite, 
..]".'  Adaremus,  as  far  upwards  as  there  is  anjr  track 
'  ;.J'.  of  a  Liturgy,  was  the  Intrtitui  of  the  priest  all 
''^^;^,.'  the  Lat'm  church  over.  And  in  the  daily 
'~^l  Prayers  of  the  church  of  England,  this  was  re- 
tained at  the  Reformation  ;  and  that  Psalm,  in 
which  is  Venite,  Adaranns,  is  commanded  to 


begin  the  Morning  Service  every  day.  And 
for  aught  I  know,  the  priest  may  as  well  leave 
/^i-  out  the  Venite,  as  the  Adoremut;  the  calling 
frt  sL '     4he  people  to  their  duty,  as  the  duty  itself^  when 

they  are  come. 
ir.  7>r'  Therefore  evert  according  to  the  Service- 
5  '^  '■  book  of  the  Church  of  England,  the  priest  and 
onk"*  the  people  both  are  called  upon,  for  external 
t^  *  and  hodily  reverence  and  worship  of  God  in  his 
J*^^*'  church.  Therefore  they  which  do  it,  do  not 
^^-'^  innovate.  And  yet  the  government  is  so  mo- 
derate, God  grant  it  be  not  too  loose  there 
"''*  while,  that  no  man  is  constrained,  no  man 
'  -/  questionecl,  oaly  religiously  called  upon,  Venite, 
'  •  AdoremuMp'*  Come,  let  us  worship.* 
^'''  For  my  own  part,  I  take'  myself  bound  to 

^        worship  with  body,  as  well  as  in  soul,  whenever 
1  come  where  GcJd  is  worshipped.    And  were 
this  kiogdom  such  as  would  allow  no  holy  ta- 
\.\       hie  standing  in  its    pmper   place,   and  such 
phices  some   there  are,  yet  I^  would  worship 
God  when  I  came  into  his  house.    And  were 
the  times  such  as  should  beat  down  Churdies, 
and  oil  the  curious  carved  work  thereof,'with 
axes,  and  hammers,  and  such  times  have  been, 
Psal.  Ixxiv.   6,  yet  would  I  worship  iu  what 
place  soever  I  came  to  pray,  though  there  were 
not  so  much  as  a  stone  laid  for  Bethel.     But 
this  is  the  misery  ;  it  is  superbtition  now-a-days 
for  any  man  to  come  with  more  reverence  into 
a  charch,   than  a  tinker  and  his  bitch  come 
into    an    ale-house;     the  comparison   is  too 
liomeHf,  but  my  just  indignation  at  the  pro- 
faneness  of  the  times  makes  me  speak  it. 
VOL.  UU 
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the  superstition  of  that  age  so  to  do  ;  Bishop  ' 
Jewel  will  come  in  to  help  me  there.  Fur  | 
where  Harding  names  divers  ceremonies,  and  | 
particularly  bowing  themselves,  and  nduriiig  at  | 
the  Sacrament,  I  say,  ^  Adoring  at  the  Sacra- 
ment/ not  *  adorine  the  Sacrament  :*  th^re 
bishop  Jewel  (that  leanivd,  painful,  and  reve- 
rend prelate)  approves  all,  both  the  Kneeling 
and  the  Bowing,  and  the  standing  up  at  the 
Opspel  (which  as  antient  as  it  is  in  the  church, 
«ud  common  custom,  is  yet  fondly  uiade 
another  of  their  Innovations:)  And  further 
the  bishop  adds,  *  That  they  are  all  commend- 
able gestures,. and  tokens  of  devotion,  so  long 
af  the  people  understand  what  they  mean,  and 
apply  themunU)  God/  (Bishop  Jewel's  Reply  to 
ilarding's  Answer,  art.  3.  div.  39).  Now  with 
us  tlie  people  did  ever  understand  them  fully, 
and  apply  them  to  God,  and  to  none  but  God, 
till  these  factious  spirts,  and  their  like,  to  the 
^reat  dis^enice  of  God  and  his  church,  went 
about  to  persuade  them  that  they  are  supersti- 
tious, if  not  idolatrous  gestures  ;  ns  they  make 
every  thing  eUe  to  be,  where  God  is  not  served 
slovenly.  I 

IS.    The  thirteenth  Innovntlon  i?.  The  plac- 
ing of  the  holy  Table  altar-wise,  at  the  upper  | 
end  of  the  chancel;    that  is,  the  setting  oF it  I 
North  and  South,  and  placing  a  rail  before  it,  ' 
to  keep  it  from  profanation,  which  Mr.  Burton 
(F.  4,  5,  105,)  says,  is  done  to  advance  and 
usher  in  Popery. 

To  this  I  answer,  that  i!  is  no  Popery  to  set 
a  rail  to  keep  Profanation  from  ihst  ikoly  Table  : 
nor  is  it  any  Innovation  to  place  it  at  the  upper 
end  of  the  chancel  as  the  altar  stood.  And  tliis 
appears  both  by  the  practice  and  by  the  com- 
mand and  canon  of  the  church  of*  Englund. 
First,  By  tlic  PrRCtice  of  the  church  of  Kngland. 
For  in  the  kingN  i^»l  chapels,  and  divers  ca- 
thedrals, the  holy  Table  hath  cvtT  since  the 
Hefunnation  stood  at  the  upper  end  of  the 
choir,  wiih  the  large  or  full  side"^  towards  the 
people.  And  though  it  stood  in  most  parish 
churches  the  other  way,  yet  whether  there  le 
not  more  reason,  the  parish  churches  should  be 
made  conformable  to  the  Cathedral  and  mo- 
ther Churches,  than  the  Cathe<lrals  to  them,  I 
leave  to  any  reasonable  roan  to  judge.  And 
yec  here  is  nothing  done  either  by  violence  or 
command,  to  take  otf  the  indilferency  of  the 
standing  of  the  holy  Table  either  way,  but  only 
by  hiying  it  fairly  before 'men,  how  fit  it  is  there 
should  be  order  and  uniformity :  I  say,  still 
re«crving  the  inditTerency  of  the  standing. 

But  howsoever  I  would  fain  know,  how  ony 
discreet,  ntoderate  man  dares  sny,  that  the 
placing  of  the  holy  Table  altar-wise  (since  they 
wiir  needs  citU  it  so)  i*}  done  either  to  advance 
or  uslier  in  Poptry  ?  For  did  qu^n  Elizabeth 
banish  Popery,  and  yet  did  she  all  alnni;  her 
reign,  from  tirst  to  la>t,  leave  the  Communion- 
Ttiblc  s->  staudmg  in  her  own  chapel  rnval,  in 
St.  PauFs  and  Westminster,  and  other  places ; 
a4id  all  this  of  purpose  to  advance  or  usher  in 
that  Popery  which  she  had  driven  out?  And 
since  lier  oeach  have  two  gracious  kings  kept 


out  Popery  »\\  their  times,  tnd  yet  left  the  boly 
Table  standing  as  it  did  in  the  queen's  time, 
and  all  of  purpose  to  advance  or  usber  in  Po- 
pery, which  tliey  kept  out  ? 

Or  what  is  the  matter.  May  the  holy  Table 
stand  this  way  in  the  king's  chapel  or  cathe- 
drals, or  bishops  chapels,  and  not  elsewhere  f 
Surely,  if  it  be  decent  and  fit  for  God's  service, 
it  may  stand  s6  (if  autliority  pltase)  in  miy 
church.  But  if  it  advance  or  usher  in  any  su- 
perstition and  Popety,  it  ought  to  st;iod  so  in 
none. 

Nor  hath  any  king's  chapel  any  preroMtive 
(if  that  may  be  called  one)  above  aoy  ordinary 
church  to  disserve  God  in  by  any  superstitious 
rites.  Where,  give  me  leave  to  tell  you,  thai 
the  king  and  his  chapel  are  most  jeeriogly  and 
with  scorn  abused,  in  the  last  leaf  of  Mr.'^Bur- 
ton*s  mutinous  Appeal ;  for  such  it  is.   . 

Secondly,  This  appears  by  the  Canon  or 
Rule  of  the  church  of  EngUnd  too  :  for  it  is 
plain  in  the  last  Injunction  of  the  queen.  Thai 
the  holy  Table  ought  to  stand  at  the  upper  end 
of  the  choir,  North  and  South,  or  altar-wise. 
For  the  words  of  the  queen's  lujuactions  are 
these :  •  The  holy  Table  in  every  church* 
(mark  it  I  pray,  not  in  the  royal  chapel  or  ca- 
thedniU  only,  but  in  e%ery  clmrch)  '  shall  be 

*  decently  made  and  set  in  ti»e  place  where  the 
'  ajtar  stood.'  Now  the  Aitur  stood  at  the 
upper  end  of  the  choir.  North  and  South,  as 
appears  before  by  the  practice  of  ilie  church. 
And  there  to  set  it  otherwise,  is  to  set  it  cross 
the  place,  not  in  the  place  nlt^re  tlie  altar 
stood:  and  so  *  Stnlti  dum  viunt  vitia' — weak 
men,  as  these  Libellers  are,  run  into  one 
Superstition  while  they  would  avoid  another ; 
for  they  run  upon  the  Supcntinon  of  the 
Cross,  while  they  seek  to  avoid  the  Supersti- 
tion of  tlie  Altar.  So  you  see  here's  neither  Pu* 
pvry  uorlimoiation  in  ;dl  the  practice  of  queen 
Klizahftb,  or  siucc.  The<e  words  o\  the  Injunc- 
tion are  so  plain,  as  that  they  can  admit  of  no 
shift. 

And  give  roe  leave  to  tell  you,  that  a  very 
learned  preble  of  this  Church,  and  one  whom, 
1  think,  thc^e  men  will  not  accuse,  as  a  maa 
like  to  advance  or  usher  in  Ptmery,  is  of  tl)e  same 
opinit)n  :  It  is  my  lord  tlie  bi!>hop  of  Snlishury. 
Some  difference  was  lately  rising  ahnut  placing 
the  Communion-Talle  in  a  parish  church  of  his 
Diocese.  The  bishop  carefully  to  prevent  all 
disorder,  sends  his  Injunction  (May  17,  1637.) 
under  his  hand  and  seal  to  the  curate  t/nd 
church  wardens,  to  settle  that  business:  In 
which  he  hath  these  tuo  Passages  remarkable. 
I  have  seen  and  read  the  order.  The  first  pas- 
sage is  this:  '  By  the  Injunction  of  queen  Eli- 

*  zabeth*  (saiih  ne\  '  and   by  Can.  8?,  under 

*  king  Jame'^,  the  Communion  Table  should  or- 
'  dinarily  besi^t  and  stand  with  the  side  to  the 
'  East-wall  of  the  chancel.'  Therefore  this  is 
no  Imiovation,  since  there  is  Injuncuon  and 
Canon  for  it.  The  oiher  passage  is  this :  '  It 
'  is  ignorance'  (saitli  tliat  learnt  bishop)  *  to 
'  think  that  the  standing  of  tlie  holy  Table  there 

*  relish«i  «f  Popery.'  Therefore,  if  it  do  not  se 
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mucti  in  relish  of  Popery,  it  cno  neither  advance 
it,  nor  tt&lier  it  in.  A  i>d  therefore  this  \%  a  most 
odious  Zander  and  sctindal  cast  upon  us. 

So  here  is  enough  both  for  the  Practise  and 
Rute  of  the  Church  of  England  since  the  He^ 
formation.  Now  before  thiit  time,  both  in  this 
and  other  dmrches  of  Christendom,  in  tite  East 
tmd  VVest,  ordinarily,  the  holy  Table  or  Altar 
stood  so :  against  this  iMr.  Burton  says  little. 

But  the  Lincolnshire  minister  comes  in  to 
fday  the  Puritan,  for  thnt.  Concerning  which 
Book  (falling  thus  in  my  way;  and  the  nameless 
Author  of  it,  1  shall  only  say  these  two  things. 
The  one  is,-  That  the  Author  prevaricates  from 
the  first  word  to  the  last  in  the  Book  ;  for  he 
takes  on  him  both  for  the  name  and  for  the 

Saciitg  of  the  holy  Table,  and  the  like,  to  prove 
at  generally  ind  universally,  and  ordinarily 
in  tlie  i^kile  Catholic  Church,  both  East  and 
West,  tbe  holy  Tabic  did  not  stand  at  the  upper 
«nd  of  the  choir  or  chancel.  And  this  be  most 
prove,  or  he  doth  nothing. 

Now  when  he  comes  to  make  his  Proofs, 
they  are  almost  all  of  them  particular,  few  or 
none  general  and  concludeat ;  for  he  neither 
hrings  testimonies  out  of  the  general  and  re- 
ceived Rituals  of  the  Eastern  and  Western 
Clwrches,  nor  of  Fathers  and  Histories  oi  the 
Church,  which  speak  in  general  terms  of  all, 
but  where  they  speak  of  particular  churches 
oitly.---$o  that  suppose  the  most  that  can  be, 
that  is,  suppose  his  quotations  be  all  truly 
ailedged,  and  true  too  in  the  sense  tliat  the 
fainister  takes  them  (though  in  very  truth,  the 
places,  most  of  them,  are  neither  truly  alledged, 
nor  sensed)  yet  they  are  but  Eiceptions  of,  and 
Exemptions  from,  the  general  practice.  And 
too  know  both  fa  law  and  reason,  *  Exceptio 
'  fimoat  regolfOn  in  non  exccptis.'  So  tlkat  upon 
the  sadden  I  am  not  able  to  resolve,  whether 
this  miniMer  hath  done  more  wrong  to  himself 
or  Ms  readers,  f6t  he  hath  abused  both. 

The  other  is,  That  in  the  Judgment  of  very 
many  learned  men,  which  have  perused  this 
Book,  the  Author  is  clearly  conceived  to  want 
a  great  deal  of  that  learning  to  which  he  pre- 
tends ;  or  else  to  have  written  this  Book  wholly, 
and  resolvedly  against  both  his  science  and  his 
QOttscience.  And  for  my  own  part,  I  an)  fully 
of  opinion,  this  Book  was  thrust  now  to  the 
^ress,  both  to  countenance  these  Libellers,  and, 
ns  m«oh  as  in  him  lav,  to  iire  both  church  and 
state.  And  though  I  wonder  not  at  the  minis- 
ter, yet  I  should  wonder  at  the  bishop  of  the 
4lioc«se(a  man  of  learning  and  experience,^  that- 
Ibe  should  give  testimony  to  such  a  busuiess, 
and  in  such  thnes  as  these. 

And  Once  more,  before  I  leave  the  holy 
Table,  name,  and  thing ;  give  me  leave  to  put 
you  in  mind,  that  there  is  no  danger  ot  all  in 
the  altar^  name,  or  thing.  For  at  the  beginning 
of  the  Reforumtion,  thoogh  there  were  a  law 
kft  the  taking  down  of  w  ahars,  and  setting 
up  of  holy  Tables  in  the  room  of  them  ;  yet  in 
tome  (Mttces  the  altars  were  not  suddenly  r^ 
moved.  And  wimt  sAys  the  queen  in  her  In- 
junction to>  ctef?  Why,  sh«  ffiiys,  *  That  tkiere 


*  seems  no  matter  of  great  moment  in  this,. 
'  saving  for  uiiiforniity,  and  the  better  imitation 

*  of  the  law  in  that  behalf.'  Therefore  tur  any 
danger  or  hurt  that  was  in  the  altarb,  name,  or 
thing,  they  might  even  then  have  been  left 
btandine,  but  for  uniformity,  and  the  initatioa 
of  the  lavii.— But  howsoever,  it  follows  in  the 
same  Ii^uncciou,  '  that  whenthe  altar  is  taken 

*  down,  the  holy  ta^le  shall  be  set  in,'  (not 
cross)  *  the  place  where  the  altar  stood  ;'  which 
(as  is  aforesaid)  must  needs  be  altar-wise. 

14.  The  fourteenth  and  last  Innovation 
comes  with  a  mighty  charge,  and  it  is  taken  out 
of  an  Epistle  to  tlie  temporal  lords  of  his  ma*^ 
jesty's  privy  council.  Of  which  Epistle  we  got 
one  sheet,  and  so  (for  aught  I  yet  know)  that 
impressiau  staid :  In  that  sheet  is  this  charge  ;. 
the  words  are,  '  The  prelates,  to  justify  their 
'  proceedings,  have  forged  a  new  Article  of 
'  Religion  brought  from  Rome,  which  gives 
'  them  full  power  to  alter  the  doctrine  and  dis- 

*  cipHne  of  oar  church  at  a  blow,  (as  they  in« 

*  terpret  it)  and  have  foisted  it  (such  is  their 
'  into  the  beeinning^  of  tiie  twentieth 

rk«*i>  ^Ki«iv«1i  '        A  nrl  tkt*  ia  in  fh*  ln«^ 


article  of  our  church.^  And  this  is  in  the  last 
edition  of  tlio  Anicles,  anno  1628.  in  affront 
of  his  majesty's  declaration  before  them,  Ike. 

The  clause  (which  they  sa;f  is  forced  by  us) 
is  this :  *  The  church'  (that  is,  the  bishops,  as 
they  expound  it)  *  hath  power  to  decree  Ritea^ 

*  and  Ceremooies,  and  authority  in  matters  of 

*  faith.'  (i;he  word  is  «  controversies  of  faith,' 
by  their  leaVe.)    <  This  clause  (say  thev)  is  a 

*  forgery  6t  to  be  examined,  and  deeply  ceti- 
^  sured  in  the  Star-Chamber.  For  it  is  not  to 
'  be  found  in  the  Latin  or  English  articles  of 

*  Edward  6.  or  queen  Elizabeth,  rati^ed  hf 

*  parliament.'    And  then  in  the  margin  thus, 

*  If  to  forge  a  will  or  writing  be  censurable  in 

*  the  Star-Chamber,  which  is  but  a  wrong  to  a 
'  private  man ;  how  much  more  the  Forgerv  of 
'an  Article  of  Religbn,  to  wrong  the  whale 
'  church,  and  overturn  religion,  whidh  concerns 
'  all  our  souls  V  This  it  a  heavy  charge,  my  lords^ 
but  I  thank  God  the  Answer  is  easy. 

And  truly  I  grant,  that  to  forge  an  Article  of 
Religion  in  vvbole,  or  in  part,  and  then  to  thrust 
it  upon  the  church,  is  a  most  heinous  crimes 
far  worse  than  the  forging  of  a  deed;  and  if 
certainly  ver/  deeply  censurable  in  this  court. 
And  I  would  have  humbly  besought  you,  that  a 
deep  Censure  might  have  been  laid  upon  it,  but 
that  this  sheet  was  found  after,  and  so  is  not 
annexed  to  the  Information,  nor  in  Judgment 
at  this  present  before  you. 

But  then,  my  lords,  I  must  tell  you,  I  hopa 
to  make  it  as  clear  as  the  day,  that  this  Forgery 
was  not,  that  this  clause  mentioned  was  added 
by  the  prelates  to  tlie  Article,  to  gain  power  ta 
the  church,  and  so  to  ser\e  our  turns.  But  that 
that  clause  in  the  beginning  of  tlie  Article  was 
by  these  men,  or  at  least  by  some  of  tluir  fac- 
tion, rased  out,  and  this  to  weaken  the  just 
power  of  the  church,  to  serve  their  turns. 

They  say  (to  justify  their  charpe)  that  this 
Clanse  is  not  to  be  found  in  the  Articles,  Eng- 
lish or  Latin,  of  either  Edw.  6.  or  (^ueeii  BU- 
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cab«th.  I  aiUMer,  The  Articles  of  Edw.  6. 
and  those  made  under  queen  Eiiiebctb,  differ 
▼cry  much.  And  those  of  £dw.  6.  are  uot  now 
Dindiiig.  So  whether  tlie  claUM  be  in  or  out 
of  them,  it  is  not  much  materiel. 

But  for  the  Articles  of  the  Church  of  £n^- 
laudy  made  in  the  queen's  tirae»|ind  uow  lu 
force,  that  this  Clause  fur  the  poMcr  of  the 
church  to  decree  ceremonies,  nnd  to  bare  au- 
thority in  controversies  of  faith,  siioulfl  not  be 
found  in  fio^h^h  or  Latin  copies,  till  the  year 
1698»  that  it  was  set  forth  with  the  kind's  de- 
claration before  it,  is  to  me  a  miracle ;  but 
your  lordships  shall  see  the  falsliobd  and  bold- 
ness of  these  men« 

What !  Is  this  affirmative  clause  in  no  copy, 
English  or  Latin,  till  the  year  1628  ?  Strange ! 
Why,  my  lords,  I  have  a  copy  of  the  Articles  in 
£oglish,of  the  year  1618,  aiid  of  the  year  1605, 
andTof  the  year  1593,  and  in  Lutin  of  the  year 
1663,  which  was  one  of  the  firkt  printed  copies, 
if  not  the  first  of  all.  For  the  Articles  were 
agreed  on  but  the  29th  day  of  January,  anno 
1562-3.  And  in  all  these,  this  adirmativt^ 
Clause  for  the  church's  power  is  io.  And  is  not 
this  strange  boldness  then  to  abuse  the  world, 
and  falsly  to  say  'tis  in  no  copy,  wlien  I  mjrself, 
out  of  my  own  store,  am  able  to  shew  it  in  so 
many,  and  so  antieutly } 

But,  my  lords,  I  shall  make  it  plainer  yet : 
For  it  is  not  fit  concerning  an  Article  of  Ueli- 
gion,  and  an  Article  of  such  consequence  for 
the  oi>ier,  truth,  and  peace  of  this  church,  you 
should  rely  upon  my  copies,  be  they  never  so 
many,  or  never  so  ancient. 

Therefore  I  sent  to  the  public  Records  in  my 
Office ;  and  here  under  my  officer's  hand,  who 
is  a  public  noury,  is  returned  me  the  twentieth 
Article  with  this  affirnmtive  clause  in  ir.  And 
there  is  also  the  whole  body  of  Che  articles  to 
be  seen. 

By  this  your  lordships  see  how  free  tlie  pre- 
lates are  from  forging  this  part  of  the  Article. 
Kow  let  these  men  quit  tliemselves  and  their 
faction  as  they  can,  for  their  Index  Expurgato- 
rius  and  their  foul  rasure  in  leaving  out  tliis 
part  of  the  Article.  For  to  leate  out  of  an  Ar- 
ticle is  as  great  a  crime  as  to  put  in;  and  a 
main  rasure  is  as  censurable  in  this  court  as  a 
forgery. 

Why,  but  then,  my  lords,  what  is  thi^  mystery 
of  iniquity  ?  Truly,  I  cannot  certainly  tell ;  but 
as  far  as  1  can,  ril*teU  you.  The  Articles  you 
see  were  fully  and  fairly  agreed  to,  and  sub- 
scribed in  the  year  1569-3.  But  after  this,  in 
the  year  1571,  there  were  some  that  refused  to 
subscribe;  but  why  they  did  so;  is  not  recorded. 
Whether  it  were  about  tliis  Article  or  any  other, 
I  know  not.  But  in  fact  tliis  is  manifest,  that 
in  that  year  1571,  the  Articlcai  were  printed 
both  ia  Latin  and  English,  and  this  clause  fur 
the  church  U  ft  out  of  both.  And  cer>  ainly  this 
could  not  be  done,  but  by  the  malicious  C4in- 
nineof  that  opposite  facuon.  And  though  I 
shall  spare  dead  men's  names  where  I  have  not 
certainty  ;  yet  if  you  be  pleased  to  look  back 
and  consider  who  they  were  thai  ^verued  busi- 


nesses in  1571,  and  rid  the  church  almost  at 
their  pleasure,  and  liow  potent  the  ancestors  of 
these  Libellers  began  then  to  grow,  you  will 
tliiuk  it  no  hard  matter  to  havd  the  Articles 
pri;itcd,  and  this  clause  left  out. 

And  yet  'tis  plain.  That,  aller  the  stir  about 
SubM^ripiitin  in  the  year  157 1,  the  Articles  were 
settled  and  subscribed  unio  at  la^t,  as  in  tlie 
}-ear  1562,  with  this  clause  in  them  ibr  the 
church:  for  lo<«king  farther  into  the  Kecords 
which  are  in  mine  own  hands,  1  have  found  the 
book  of  Li62-S,  subscribed  by  all  the  lower 
house  of  convocation,  in  tliis  very  year  of  con- 
tradiction, 1571.  Dr.  John  Elmar  (who  «ias 
after  lord  bisltop  of  London)  being  then  prolo- 
cutor :  Alexander  Nowel,  Jean  of  St.  PauFs, 
having  been  prolocutor  in  1562-3,  and  yet  liv-  * 
ine,  and  present  and  subscribing  in  1571.  . 
Therefore,  I  do  here  openly  in  Star  Chamber 
charge  upon  that  pure  sect  tliis  foul  corruption 
of  fulsifymg  the  articles  of  the  church  of  Eng- 
land, let  tliem  take  it  ofi*  as  they  can. 

I  have  now  done,  and  'tis  time  I  shcMjld,  « ith 
the  Iiinuvations  charged  upon  the  prelates,  and 
fit  to  be  answered  here.  Some  few  more  there 
are,  but  they  belong  to  matier  of  doctrine, 
which  shall  presently  be  answered,  jutio  vUt^ 
mine,  at  large,  to  satisfy  all  well  minded  people. 
But  when  &Ir.  Burton's  Book,  which  is  the  main 
one,  is  answered,  (I  mean  his  Book,  not  his 
railing)  neither  Prynn,  nor  Bast  wick,  nor  any 
attendauts  upon  Rubshakeh,  shall  by  me  or  my 
care  be  answered.  If  this  court  find  not  a  way 
to  stop  these  libellers  mouths  and  pens,  for  me 
they  shall  rail  on  tiH  they  be  weaty. 

Yet  one  thing  more,  I  beseech  you,  give  ma 
leave  to  add.  Tis  Master  Burton  s  Charge  (p. 
175.)  upon  the  prelates.  That  the  Ceasnres  for- 
merly hud  upon  malefactots,  are  now  pot  upon 
God*s  niinbters  for  their  virtue  and  piety.  A 
heavy  charge  this  too.  But  if  he,  or  any  man 
else,  can  shew  that  any  man  bath  been  punish- 
ed in  tlie  High  Commission,  or  elsewhere,  by 
the  prelates,  for  virtue  and  piety,  there  is  all 
the  reason  in  the  world  we  should  be  severely 
punished  ourselves.  But  the  truth  is,  tlie  vir» 
tue  a|id  piety  for  which  these  ministers  are  pu- 
nished, IS  for  preaching  schism  and  sedition, 
many  of  their  sermons  being  as  bad  as  their  li- 
bels; as  Burton's  libel  was  one  of  his  sermons 
first.  But  whether  this  stuff  imve  any  affinity 
with  virtue  and  piety,  I  submit  to  any  Christian 
reader. 

And  yet  Mr.  Burton  is  so  confident  of  has 
innocency,  even  io  this  cause  wherein  he  hatli 
so  foully  carried  himself,  that  he  breaks  forth 
into  the/»e  words,  (p.  7):  'I  never  so  much  as 
*  once  dreamed,  that  impiety  and  impudency 
'  itself,  in  such  a  Christian  state  as  thii  is,  and 
'  under  such  a  gracious  prince,  durst  ever  thus 

<  publickly  have  calUd  nie  io  question,  and  that 

<  upon  the  open  stage,  &c.'  You  see  the  bold- 
ness of  the  man,  and  in  as  bad  a  cause,  as,  I 
think,  in  this  kind  ever  any  man  had. 

I  shall  end  all  with  a  passage  out  of  St.  Cy- 
prian, (lib.  1,  ep.  3);  when  he,  then  bishop  of 
Cartilage,  was  bitterly  laikd  upon  by  a  pack  of 
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ichismalicksy  his  answer  wAf,  and  it  is  now 
iniiie:  They  haye  railed  both  bitterly  and  fklaly 
upoii  me,  and  yet '  mm  oportet  um  paria  cum 
*  illis  &cere ;'  it  becomes  not  me  to  answer 
them  with  the  like,  either  levities  or  refilings, 
hvt  to  spenk  and  write  Uiaf  onl^  which  becomes 
Soceniotem  Dei,  a  priest  of  God.  Neither 
shall  I  in  tliis  %W9  way  (though  I  have  been 
extremely  vilified)  to  eitlier  grief  or  passion  to 


•peak,  remembenng  that  of  tlie  pSHluiist,  *  Fret 

*  not  thyself  else  shall  thou  be  mo\'ed  to  do 

*  evil.'  Neither  yet  by  .God's  grace  shall  the 
reproaches  of  such  men  as  these,  make  me 
tamt  or  start  aside,  eitlier  from  the  right  way 
in  matter  of  practice  (they  are  St.  Cyprian's 
words  .again)  or  <  h  certft  regulft/  from  the  cer- 
tain rule  of  iaith.  And  since  in  former  times, 
some  spared  not  to  call  the  master  of  the  house 
fieelaebuh,  how  much  more  will  they  be  bold 
with  them  of  his  household,  as  it  is  in  St.  Mat- 
thew. And  so  bold  hnve  tliese  men  been ;  bur 
tlie  next  words  of  ourSaviuur  are,  *  Fear  them 
'  not.'  I  humbly  crave  pardon  of  your  lord- 
ahips  for  this  mv  necessary  length,  and  give  you 
all  hearty  thanks  for  your  noble  patience,  and 
your  just  andlionourable  Censure  upon  these 
men,  and  your  unanimous  dislike  of  ihem,  and 
defence  of  the  Church.  But  because  the  busi- 
ness hath  some  reflection  upon  myself,  I  shall 
tbrbenr  to  censure  them,  and  leave  them  to 
God*s  mercy,  and  the  king's  justice. 

On  the  30th  of  June  following  the  Sentence 
was  executed,  when  Dr.  Bastwick,  Mr.  Prynn, 
and  Mr.  Burton,  were  conveyed  to  the  pillory 
in  the  Palace-yard,  Westminster. 

Dr.  Bastwick  and  Mr.  Burton  first  meeting, 
they  did  close  one  in  the  otber^  arms  three 
times,  with  as  much  expressions  of  love  as 
might  be,  r^oioiBg  that  they  met  at  such  a 

1>la<&,  upon  such  an  occasFon,  and  that  God 
iarl  so  highly  honoured  them,  as  to  call  them 
forth  to  suffer  for  his  glorious  Truth. 

I'hen  immediately  after,  Mr.  Prynn  came, 
tfie  doctor  and  he  saluting  each  other,  as  Mr. 
burton  and  he  did  before.  I'he  doctor  then 
went  up  first  on  the  scaffold,  and  his  wife  im- 
mediately following  cam^  up  to  him,  and  sa- 
luted each  ear  with  a  kiss,  and  theo  his  mouth. 
Her  husband  desired  her  not  to  be  in  the  least 
manner  dismayed  at  liis  sufferings :  and  so  for 
a  while  they  paAed,  she  using  these  words 
'  Fsuneviel  my  dearest,  be  of  good  com£>rt,  I  am* 
<  nothing  dismayed.'  And  then  the  doctor  be- 
gan Co  speak  these  words : 

Dr.  Bastwick.  There  are  many  that  are  this 
day  spectators  of  our  standing  here,  as  delin- 
^oeats,  though  not  delinquent  we  bless  God 
for  it.  I  am  not  conscious  to  myself  wherein 
I  ha.ve  committed  the  least  trespass  (to  take 
tbim  outward  shame)  either  against,  my  God,  or 
my  king^.  And  I  do  the  rather  speak  it,  d)at 
won  t^at  arc  now  beholders  may  take  notice 
^ow^  fiur  innpcency  will  preferve  you  in  sach  a 
day  as  this  is;  for  we  come  here  m  the  strength 
jttf  c^r  God,  who  bath  mightily  supported  us, 
And  filled  our  hearti  with  gjceatsr^^omfbrt  than, 


our  shame  or  contempt  can  be.  The  first  oc- 
casion of  my  trouble  was  by  the  prelates,  for 
writing  a  Book  against  the  Pope,  and  the  pope 
of  Canterbury  said  I  wrote  against  htm,  and 
therefore  questioned  me:  but  if  the  presses 
were  as  open  to  us  as  formerly  they  hnve  been^ 
we  would  shatter  his  kingdom  about  his  ears : 
but  be  ye  not  deterred  by  ttieir  power,  neither  be 
affrighted  at  our  sufferings ;  let  none  deternthie 
to  turn  from  the  ways  of  the  Lord,  but  go  on, 
fight  courageously  against  Gog  and  Magog.  I 
know  there  be  many  here  wmi  have  set  many 
days  apart  for  our  behalf  (let  the  prelates  take 
notice  of  it)  and  they  have  sent  up  strong 
prayers  to  Heaven  for  us,  we  feel  the  strength 
ana  benefit  of  them  at  this  time ;  I  would  have 
you  to  take  notice  of  it,  we  have  felt  the 
strength  and  benefit  of  your  prayers  all  along 
this  cause.  In  a  word,  so  far  I  om  from  base 
fear,  or  caring  for  any  thing  that  they  can  do, 
or  cast  upon  me,  that  had  I  as  much  blood  as 
would  swell  the  Tliames,  I  would  shed  it  every 
drop  in  this  cause ;  therefore  be  not  any  of  you 
discouraged,  be  not  daunted  at  their  power ; 
ever  labouring  to  pres^ve  innoceocy,  and  keep 
peace  within,  go  on  in  the  strength  of  your  God, 
and  he  will  never  fail  you  in  such  a  day  as  this  a 
as  1  said  before,  so  I  say  again,  had  I  as  many 
li\'es  as  I  have  h:\irs  on  my  head,  or  drops  of 
blood  in  my  veins,  I  would  give  them  all  up  for 
this  cause.  This  plot  of  sending  us  to  tnose 
remote  places,  was  first  consulted  and  agitated 
by  the  Jesuits,  as  I  can  make  it  plainly  appear. 

0  see  what  times  we  are  fallen  into,  that  the 
lords  must  sit  to  act  the  Jesuits  plot6 1  For  our 
own  parts,  we  owe  no  malice  to  the  persons  of 
any  of  the  prelates,  but  would  lay  our  necks 
under  their  feet  to  do  them  f^ood  as  tiiey  are 
men,  but  against  tlie  usurpation  of  their  power, 
as  tliey  are  bishops,  we  do  profess  ourselves 
enemies  till  dooms-day. 

Mr.  Prynn  shaking  the  doctor  by  the  hand^ 
desired  him  that  he  might  speak  a  word  or  two. 
With  all  my  heart,  said  the  doctor.— The  cause 
(«nid  Mr.  Prynn)  of  my  standing  here,  is  for 
fjot  bringing  in  my  Answer,  for  which  my  cause 
is  tfiken  pro  conjmo  against  me.  What  en- 
deavours I  used  for  the  brini^ing  in  thereof, 
that  God  and  mv  own  conscience,  and  my 
counsel  knows,  whose  cowardice  stands  upon 
record  to  all  ages.  For  rather  than  I  will  have 
my  cause  a  leading  cause,  to  deprive  the 
subjects  of  that  liberty  which  I  seek  to  main* 
tain,  I  rather  expose  my  person  to  a  lead- 
ing example,  to  bear  this  punishment:  and 

1  beseech  you  all  to  take  notice  of  their 
proceediuf^s  in  thb  cause.  When  I  was  served 
with  a  subpoena  into  this  court,  1  was  shut 
up  close  prisoner,  that  I  could  have  no  ao« 
cess  to  counsel,  nor  admitted  pen,  ink  ot 
paper  to  draw  up  my  Answer  by  my  instmo- 
tions,  for  which  I  fee*d  them  twice,  though  to 
no  purpose,  yet  when  all  was  dtme,  my  An- 
swer would  not  be  accepted  into  the  court, 
though  I  tendered  it  upon  my  oath.  I  appeal 
to  all  the  worlds  if  this  were  a  legal  or  just  pro^ 
ceedixig.    Our  accosatioa  is  in  point  of  f" 
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(iNit  sapposedly)  ugainsi  the  prelates ;  to  clear 
this  now^  (  will  |;ive  you  a  little  light  whfit  the 
law  is  in  point  of  libel,  of  «? hich  profiev^ion  1 
have  sometimes  been,  and  still  profess  myself 
to  have  some  knowlrrijte  io.  Yon  ^hall  find  in 
case  of  libel,  two  >tjiiuie^ :  the  one  in  the  se- 
cond of  queen  lAary,  the  other  in  thfe  seventh 
of  queen  £Iizihetb.  l^iat  in  the  soRond  of 
ijneen  Mary,  the  extremity  and  h(i»ht  of  it 
roDs  thus,  That  if  a  Libeller  doih  g  t  so  fiir  and 
so  high  as  to  libel  against  king  or  queen  by  de- 
nomination, the  height  and  extremity  of  the 
law  b,  that  they  \^y  no  greater  fine  on  bim  than 
an  hondred  pounds,  with  a  montti's  imprison- 
ment,  and  no  corporal  ponisliment,  etcept  he 
doth  refuse  to  pay  his  h'ne;  and  then  to  mflict 
'  MNne  punislimeni  in  lieu  of  that  fine  at  the 
month  s  end.  NcitUer  was  tbis  censure  to  "^ 
passed  on  bim,  except  it  were  fully  proved  by 
two  witnesses,  who  were  to  produce  a  certi6- 
cate  of  their  good  deme.mor  for  the  credit  of 
their  report,  or  else  confessed  by  the  libeller. 
Yon  sh^iU  find  in  that  statute  7  Eliz.  some  fur- 
ther addition  to  tlie  former  of  Q  Mariar,  and  that 
only  in  point  of  fine  and  punishment^  and  it 
must  stiM  reach  as  high  as  tho  person  of  the 
kan^  or  queen.  Here  this  statute  doth  set  a 
fine  of  8002.;  the  other  but  100/.  This  sets 
thrae  months  imprisonment,  ttie  former  biit 
•■e :  so  that  therein  only  they  difiFer.  Bot  in 
this  they  both  agree,  namely  at  the  end  of  his 
imphsonment  to  poy  his  Fine,  and  so  go  free 
fvithont  an^  further  question :  but  if  he  refuse 
to  pav  his  hne,  then  the  court  is  to  inflict  some 
ninisnment  on  Ikim  correspondent  to  his  fine. 
Wow  tee  the  disparity  between  those  times  of 
theirs  aad  ovrs.  A  Nbeller  in  queen  Mary's 
time  was  fined  bat  100/. ;  in  queen  Eli«abetirs 
StOOL :  in  queen  Mary's  days  but  a  month's  im^ 
prisomotnt ;  in  <{ueen  Elizabeth's  three  months, 
and  not  so  great  a  fine  if  tliey  libelled  against 
king  or  qneea.  Formerly  the  greatest  fine  was 
900/.,  though  against  king  or  queen:  now 
&/300Ly  tiMNXgh  bat  against  the  prelates,  and 
that  but  supposedly,  which  cannot  be  proved : 
Formerly,  but  three  months  imprisonment; 
aow  perpetual  imprisonment :  Then,  upon  pay- 
ing toe  nae,  no  oorporal  pw)ishment  was  to  be 
iolicted ;  but  now,  inM»otts  punishment  with 
tiw  k>s»  of  blood,  and  all  other  circumstances 
that  may  aggrarato  it.  See  now  what  times 
W0  are  fallen  into,  when  that  libelling,  if  it 
w«M  90,  against  prelates  only,  shall  faH  higher 
than  if  it  touched  kints  and  princes. 

That  wbcK  I  fasive  to  spenk  of  next,  is  this : 
The  Prelates  find  themselves  e«eeediAp(iy  a^ 
fricvni  and  veied  agakMt  what  we  have  wnctctt 
concerning  the  usurpation  ^f  their  GaHinic, 
Sfkeie  iodetfd  we  declsrt  their  call  not  to  be 
Jmre  JPivme.  1  maka  no  doubt,  h«t  xkHre  arc 
tome  intoUigenceraor  abetters,  withiiithe  h«ai>- 
ifig,  whom  I  would  hare  well  to  know  and  take 
notice  of  whai  I  now  say.  I  hete  in  tln^  pl^ce 
SMke  this  ofier  to  thrn,  That  if  I  OMiy  be  ad- 
mitted a  fair  dispute,  on  fair  terms,  foi*  my 
eause ;  that  i  will  maintain,  and  do  heM  make 
tha-  cfaallingii  agasnss  all  the  piaktes  in  the 


king*s  dominions,  an()  against  all  tlie  prelates  in 
Christendom,  (let  them  take  in  the  pope,  and 
all,  to  help  iheia)  that  their  Calling  is  not  JufX 
Divino.  1  will  speak  it  again,  I  make  the  chal* 
lenge  against  all  the  prelates  in  the  king's  do- 
minions, and  all  Christendom,  to  maintain,  that 
their  catling  is  not  Jure  Divino.  If  I  make  it 
not  }:ood,  let  me  be  hanged  up  at  the  Hall 
Gate. — W hereupon  the  people  gave  a  great 
shout.  " 

The  ne«t  thing  that  I  am  to  speak  of,  is  this: 
The  Prelates  find  themselves  exceed in^ily  ag<^ 
grieved  and  vexed  against  what  I  latve  written 
in  point  of  law,  concerning  thek  Writs  and  Pro- 
cess, That  the  sending  forth  of  Wiits  nnd  Pro- 
cess in  their  own  name,  is  against  all  law  antl 
justice,  and  doth  intrench  on  his  majesty's  prtf- 
rogati%e  royal,  and  the  sul^eot's  hberties.  And 
bore  now  I  make  a  second  challenge  against 
all  the  Lawyers  in  the  kingdom,  in  way  of  fair 
dispute,  that  I  will  maintain,  the  prelates  send- 
ing forth  of  Wrka  and  Process  in  their  own 
names,  to  be  aeatnat  all  law  and  jui^tice,  and 
intrencheth  on  his  majesty's  prerogative  royal, 
and  subjects  liberty.  Lest  it  sliould  be  forgot- 
ten, I  speak  it  again,  I  here  challenge  all  the 
whole  Society  of  the  Law,  upon  a  fuir  dispute, 
to  maintain  that  the  sending  forth  of  Writs  and 
Process  in  the  prelates  own  names,  to  be 
agn}n>tn)l  law  and  justice,  and  intrencheth  on 
the  king's  prerogative  •  royal,  aod  the  subjects 
I  liberty.  If  I  be  nut  able  to  make  it  good,  let 
me  he  put  to  the  tormeutingest  death  they  can 
devise. 

We  praise  the  Lord,  we  feftr  none  but  God 
and  the  king :  llad  we  respected  our  Liberties, 
we  bad  not  stood  here  at  this  ci^e :  it  was  for 
the  general  goodand  liberties  of  you  all  that  we 
have  now  thus  far  engaged  our  own  liberties  in 
this  cause.  Por  did  you  know  how  deeply^ thej 
have  mtrenched  on  vour  liberties  in  point  of  Po- 
pery ;  if  you  knew  but  into  what  times  you  are 
cast,  it  would  make  you  look  about  you  :  and 
if  you  did  but  see  what  changes  and  revolutions 
of  persons,  causes  and  actions,  have  lieen  made 
by  one  man,  you  would  more  narrowly  look 
into  yonr  privileges,  and  see  bow  far  your  li- 
beity  did  lawfully  extend,  and  so  maintain  it. 

This  is  the  second  time  thai  I  have  been 
brought  to  thi«  place;  who  hath  been  the 
author  of  it,  I  think  ynu  all  well  know :  For  the 
first  time,  (7  Fef>.  i63S.)if^I  could  have  had 
leave  given  me,  I  could  easily  have  cleared  my- 
self of  that  wliich  wa»  then  laid  to  my  Chaise  ; 
as  also  I  could  have  done  now,  if  I  might  have 
been  permitted  to  spe«ik :  that  bo^ik  (Bistrio- 
mnstix,^>  for  whioli  I  suffered  fortneriy,  espn- 
cially  for  some  particular  words  therein  written, 
«« hich  I  quoted  OtuH  of  God's  Wofd  and  antient 
Faf heiY,  fiir  fttikU  notwithstandinf  ihey  pMsed 
ceastire  on  me  ;  tl»at  same  Book  was  twice  fi« 
( eased  by  poblio  a«(lioi^0y,  and  tite  same  w6Mls 
1  tli«ri  stiiftr<d  for,  they  are  again  miM  tat  of^ 
and  cpplieil  in  the  same  sense  by  Heylin,  in  Ms 
fiool^  hitc4y  printed  and  dedifcated  to  tli^  king, 

■^--     --■  -  .  ■  I      .1  .n  *    I       ,1    i.H     i||pl  ^fc  > 
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And  no  exception)  taken  against  tbem,  bat  are 
v&y  well  taken. 

Ut,  Biutwick.  And  there  is  another  Book  of 
his  licenced,  wherein  he  rails  against  us  three  at 
his  pleasure,  and  against  tlie  Slartyrs  that  suf- 
fered in  queen  Mary'9  days,  calling  them  Schis- 
matical  Hereticks;  a  ad  there  b  another  book  of 
Pocklingtoo*8  licensed  (Altare  Christianum.) 
they  be  as  full  of  lies  as  dogs  be  full  of  fleas ; 
bot  wera  the  presses  as  open  to  us  as  they  are 
to  them,  we  would  pay  toem,  apd  their  great 
master  that  uoholds  them,  and  charge  them 
with  notorious  blaspliemy. 

Mr.  Pryun.  You  all  at  this  present  see  there 
be  uu  degrees  of  men  exempted  from  suffering: 
liere  is  a  reverend  Divine  for  the  soul,  a  Physi- 
cian for  (he  hodv,  and  a  Lawyer  for  the  estate  : 
I  had  tliougbt  they  would  have  let  alone  their 
own  Society,  and  not  have  meddled  with  any 
of  them.  And  the  next  (fur  aught  I  know)  may 
be  a  bishop.  You  see  they  spare  none  of  what 
society  or  calling  soever,  none  are  exempted 
that  cross  their  own  ends.  Gentlemen,  look  to 
yourselves;  if  all  the  Martyrs  that -suffered 
in  queen  Mary's  days  are'  accounted  and 
called  schismatical  heretics  and  factious  feU 
h>ws*  ;  what  shall  «ve  look  for !  Y'et  so  they  are 
called  in  a  Book  lately  come  forth  under  autbo-. 
rity.  And  such  factious  fellows  are  we,  for  dis- 
covering  a  Plot  of  Popery.*  Alas,  poor  Eng* 
land,  what  will  become  of  thee,  if  thou  look  not 
the  sooner  into  thine  own  privileges,  and  main- 
tainesi  nut  thine  own  lawful  hberty?  Christian 
people,  I  beseech  you  all,  stand  firm,  and  be 
zealous  for  the  cause  of  God,  and  his  true  reli- 
gion, to  (he  shedding  of  your  dearest  blood, 
«Kherwise  you  will  bring  yourselves,  and  all 
jrour  posterities,  into  perpetual  boudage  and 
slavery. 

Now  the  Executioner  being  come  to  sear 
bim,  and  cut  off  his  ears,  Mr.  Pry  on  spake 
these  words  to  him  :  Come,  friend,  come,  bum 
me,  cut  mc,  I  fear  not.  1  have  learned  to  fear 
I  be  Fire  of  Hell,,  and  not  what  man  can  do 
unt«>  mc :  come  sear  me,  sear  me,  I  sliall  bear  an 
my  body  the  marks  of  the  Lord  Jesus :  XVhich 
c)i«  Executioner  performed  with  extraordinary 
cruelty,  heating  his  iron  twice  to  burn  one 
clieek :  and  cut  one  of  his  ears  so  close,  that  he 
cut  off  a  piece  of  his  cheek,  lie  said,  *  '!*he 
'  more  I  am  beaten  down,  the  more  am  I  lift 
'  up/ 

Upon  the  day  for  Execution,  Mr.  Burton 
being  brought  into  tlte  Palace-yard,  Uwto-  a 
cbarxiber  that  looked  into  the  yard,  where  he 
viewed  three  piUories  there  set  op  :  Methinks 
(suid  he)  I  see  Mount  Calvary,  where  the  three 
crosses  ^one  for  Christ,  and  (he  other  two  for 
tb«  two  Thieves)  were  piti  lied :  and  if  Chrii^t 
warre  numbered  among  thieves,  shall  a  Christian 

*  Tlie  archbishop  of  Canterbury  being  in- 
formed by  his  spies  what  Mr.  Pryun  s^iid, 
moved  the  lords  then  sitting  in  the  Stiir-cham- 
\ver9  ^tic  he  might  be  gauged,  and  have  some 
Airtl»er  censure  presently  executed  t^ti  him  \ 
but  %hmK  motioa  did  not  succeeii 
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(for  Christ's  cause)  tliink  much  to  be  nuiubefc4 
among  rogues,  such  as  we  are  condemned  t0 
be }  Sut  ely,  if  I  be  a  rogue,  I  am  Christ's  rogue, 
and  no  man's.  And  a  little  after,  looking  ou( 
at  the  casement  towards  (he  pillory,  he  said,  I 
see  no  difference  between  looking  out  of  tbif 
square  window  and  yonder  round  hole.  Poiot<« 
ing  towards  the  pillory,  he  said.  It  is  00  matter 
of  difference  to  an  honest  man.  And  a  littl^ 
after  that,  looking  somewhat  wbhfuUy  upon  his 
wife,  to  see  how  she  did  take  it,  she  seemed  ta 
him  to  be  something  sad;  to  whom  he  thdf 
spake :  Wife,  why  art  thoo  so  sad  f  To  whoa& 
she  made  answ  er.  Sweetheart,  I  am  not  sad. 
No,  said  he  ?  See  tho^  be  not,  for  I  would  ooi  ^ 
have  thee  to  dishonour  the  day,  by  shedding  on*  " 
tear,  or  fetching  one  sigh;  for  behold  there,  for 
thy  comfort,  mv  triumphant  chariot,  on  whic% 
I  must  ride  for  the  honour  of  my  Lord  and  Mas'* 
ter :  and  never  was  wedding  day  so  welcome 
and  joyful  a  day  as  this  day  is;  and  so  mnch  the 
more,  because  I  have  such  a  ^oble  captain  an4 
leader,  who  hath  gone  before  me  with  such  uo* 
dauntedness  of  spirit,  that  he  saith  of  himself,  I 
gave  my  back  to  ihe  smite  rs,  my  cheeks  to  the 
uippers,  they  plucked  off  the  hair,  I  hid  not  my 
face  from  shame  and  spitting,  for  the  Lord 
God  will  help  me,  therefore  shall  I  not  be  can« 
founded :  therefore  have  I  set  my  face  like  m 
flint,  and  I  know  I  shall  uot  be  ashamed.  A( 
length  bfiog  carried  toward  the  pillory,  he  met 
Dr.  B;istwick  at  the  foot  of  the  pillory,  where 
they  lovingly  saluted  and  embraced  each  oU^er; 
and  parting  a  little  from  him,  he  returned  and 
most  affectionately  embraced  him  the  second 
tinie,  being  heartify  sorry  he  missed  Mr.  Pryon, 
who  was  uot  yet  come,  before  he  was  gone  up^ 
to  his  pillory,  winch  stoiul  alone  next  tht;  Star 
Chamber,  and  al>i>ut  half  a  SiOue*s  cast  from 
the  other  double  pillory,  wherein  the  other  two 
stood  ;  so  :is  all  their  faces  looked  boutbwardy 
the  bright  sun  all  the  while,  for  the  space  of  two 
hours,  shining  upon  tliera.  Being  ready  to  be 
put  into  tlie  pi! lory,  standing  upon  the  scaf<> 
fold,  he  spied  Mr.  Prynn  new  come  to  the  pil* 
lorv,  and  Dr.  Bnstwick  in  the  pillory,  uho  thei^ 
hasted  oif  his  band,  and  called  for  a  handker* 
chief,  saving;.  What !  shall  I  be  last,  or  shall  I 
be  ashamed  of  a  piliocy  for  Christ,  who  was  no( 
ashamed  of  a  cross  tor  me  ?  Then  being  put  iatQ 
the  pillory,  he  said.  Good  people,  I  am  brought 
hither  to  be  a  spectucle  to  the  world,  to  angeia 
and  men ;  and  howsoever  I  stand  here  to  undeiv 
go  the  punishment  of  a  rogue,  yet  except  to  b» 
a  faithful  servant  to  Christ,  and  a  loyal  subject 
to  the  king,  be  the  property  of  a  rogue,  I  atii  110 
rocne.  But  yet  if  to  be  Christ's  faithful  servant, 
aud  the  king's  loyal  subject, destrrve  the  punish* 
ment  of  a  rogne,  1  glory  in  it,  and  I  bUss  my 
God,  tny  conscience  is  clear,  and  in  not  staine^ 
with  the  guilt  of  any  such  crime  as  I  have  beeo 
charged  with,  thou\ih  otherwise  I  confess  myself 
to  tie  a  man  subject  to  many  frailties  and  humau 
infimiities.  Indeed  that  Book  intiihdt  '*  Aa 
.  Apology  for  an  Appeal,  witli  sundry  Episile^ 
and  two  Sermons,  for  God  and  the  king,'* 
clu^rged  against  me  in  Ute  laibrmatiua,  I  k^vp 
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wad  do  acknowledge  (the  misprinting  excepted) 
to  be  mine,  and  will  by  God  s  grace  never  dis- 
claim it  whilst  I  have  breath  within  ine.  After 
a  while,  he  having  a  nosegay  in  his  hand,  a  bee 
came  and  pitciied  on  the  nosci^y,  and  hefran  to 
tack  the  flowers,  which  he  beholding,  and  well 
observing,  said.  Do  ye  not  see  this  poor  bee  ? 
shehathTonnd  out  this  very  place  to  suck  sweet- 
from  these  flowers ;  and  cannot  I  suck  sweet- 
ness in  this  very  place  from  Christ }  the  bee 
tuckine  all  this  while,  and  so  took  her  flight. 
B^  and  bye,  he  took  occasion  from  the  shining 
ot  the  sun,  to  say.  You  see  how  the  sun  shines 
upon  us,  but  thai  shines  as  well  upon  the  evil  as 
the  good,  upon  the  just  and  unjust,  but  that  the 
3uii  of  Righteousness  (Jesus  Christ,  who  hath 
healing  under  his  wings)  shines  upon  the  souls 
^d  consciences  of  every  true  believer  only,  and 
DO  cloud  con  hide  him  from  us,  to  make  him 
ftshamed  of  us,  no  not  of  our  most  sliameful  saf- 
(erings  for  his  sake :  And  why  should  we  be 
ashamed  to  soiTer  for  his  sake  who  hath  sutfered 
for  us?  all  our  sufferings  be  but  fleabittncs  to 
that  he  endured  :  he  endured  the  cross  and  de- 
spised the  shame,  and  is  set  on  tlie  right  hand 
of  God.  He  is  a  moH  excellent  pattern  for  us 
to  look  upon,  that  treading  his  steps,  and  suffer^ 
'm%  with  him,  we  miy  be  glorified  with  him. 
And  what  can  we  suffer,  wherein  he  hath  not 
gone  before  os  even  in  the  same  kind  ?  Was  he 
not  demded,  when  they  scornfully  put  on  him 
a  purple  rnhe,  a  reed  into  his  hand,  a  tliorny 
cruwn  upon  his  head,  saluting  him  with, '  Hail 
'  King  ot  the  Jews !'  and  so  disrobed  him  again  ? 
Was  not  lie  deprived  when  they  smote  the  shep- 
herd, and  tiic  sheep  was  scattered  ?  Was  not 
violence  offered  to  his  sacred  person*  when  he 
was  buflfetted  and  scourged,  his  hands  and  his 
feet  pierced,  his  head  pricked  with  thorns,  his 
side  gored  with  a  spear,  ^c?  Was  not  the 
cross  more  shameful,  yea  and  more  painful 
than  a  pillory?  Was  not  he  stript  of  nil 
he  bad,  when  be  was  lefk  stark  naked  upon 
the  cross,  the  soldiers  dividing  liis  garments, 
and  casting  lots  upon  his  vesture?  And 
was  he  not  coufioed  to  perpetual  close  impri- 
sonment in  man's  imagination,  when  his  body 
was  laid  in  a  tomb,  and  the  tomb  sealed,  lest 
he  should  break  prison,  or  his  disciples  steal  him 
away  ?  and  yet  did  he  not  rise  again,  and  there- 
by brought  deliverance  and  victory  to  us  all,  so 
as  we  are  more  than  conquerors  through  him 
that  loved  us  ?  Here  ihcn  wc  hoxa  an  excellent 
pattern  indeed. 

One  said  unto  Mr.  Burton,  Christ  will  not  le 
ashamed  of  you  at  the  last  day.  He  replied, 
He  knew  whom  he  had  believed,  and  that 
Christ  was  able  to  keep  that  he  had  committed 
to  him  against  that  day.  One  nnked  him  how 
he  did  ?  He  said,  Nerer  better,  I  bless  God, 
who  hath  accounted  me  worthy  thus  to  suffer, 
"the  Keeper  keeping  off  ihc  people  from  press- 
ing near  the  pillory ;  he  said,  Let  them  come 
and  spare  not,  that  they  may  learn  to  suffer. 
The  tame  Keeper  being  weary,  and  sitting 
down,  ask«d  Mr.  Burton  if  he  were  well,  and 
bad  him  b«  of  good  comfort.    To  whom  he  re- 


plied. Are  you  well?  If  you  be  well,  I  nm 
much  more,  and  full  of  comfort,  I  bless  God. 
Some  asked  him  if  the  pillory  were  not  uneasT 
for  his  neck  tod  shoulders?  He  answered. 
How  can  Christ's  yoke  be  uneasy?  This  b 
Christ's  yoke,  and  be  bears  the  heavier  *end  of 
ir,  and  I  toe  lighter ;  and  if  mine  were  too  heavy, 
he  would  bear  that  too.  O  good  people,  Christ 
is  a  good  and  sweet  master,  and  worth  tlie  suf- 
fering for !  And  if  the  world  did  but  know  his 
goodness  and  had  tasted  of  his  sweetness,  all 
would  come  and  be  his  servants ;  and  did  they 
hut  know  what  a  blessed  thing  it  were  to  bear 
his  yoke,  O  who  would  not  bear  it?  The 
Keeper  going  about  to  ease  the  pillory  by  put- 
ting a  stone  or  a  brickbat  between,  Mr.  Bur- 
^n  said.  Trouble  not  yourself,  I  &m  at  very 
good  ease,  and  feel  no  weariness  at  all :  And 
espying  a  young  man  at  the  foot  of  the  pillory, 
and  perceiving  him  to  look  pale  on  him,  bo 
said.  Son,  Son,  what  is  the  matter  you  look  so 

Kale;?  I  have  as  much  comfort  as  my  heart  can 
old,  and  if  I  had  need  of  more,  I  sitould  have 
it.  -  One  ^kcd  him  a  while  after  if  he  would 
drink  some  aqua  vita.  To  whom  he  replied, 
that  he  needed  it  not ;  for  I  have^  said  he,  (lay- 
ing his  hand  upon  his  brenst)  the  true  Water  of 
Life,  which  like  a  well  doth  spring  up  to  eternal 
life.  Pausing  a  while  he  said  with  a  most 
chcarful  and  grave  counteniCnre,  I  was  never 
in  such  a  pulpit  before,  but  little  do  ye  know 
(speaking  to  them  thut  stood  about  bini)  what 
fruits  God  is  able  to  produce  from  thb  dry 
tree.  They  looking  stedfastly  upon  him,  he 
9ni(l,  Mark  iny  words,  and  remember  thein 
well :  I  say.  Little  do  you  know  what  firuits 
God  is  able  to  produce  from  this  dry  tree ;  I 
say,  remember  it  well,  for  this  day  will  never  be 
forgotten;  and  through  the»e  holes  (pointing  lo 
tlie  pillory)  God  can  bring  light  to  his  Church. 
The  Keeper  going  about  again  to  mend  the 
pillory,  he  said,  Do  not  trouble  yourself  so 
much  :  But  indeed  wc  are  the  troublers  of  the 
world.  By  aad  bye,  some  uf  thein  offering 
him  a  cup  of  wine;  he  thanked  them,  telling 
them  he  had  the  wine  of  consolation  within 
him,  and  the  joys  of  Christ  in  possession,  which 
the  world  could  not  take  away  from  him,  nei- 
ther could  it  give  them  unto  him.  Then  he 
looked  towards  tlte  other  pillory,  and  making 
a  sign  with  his  hand,  chearfnlly  called  to  Dr. 
Basiwicic,  and  Mr.  Pryim,  asking  them  bow 
they  did?  Who  answerctl,  Very  well.  A 
woman  said  unto  him.  Sir,  every  Christian  is  not 
Horthy  of  this  honour,  which  the  Lord  hath  cast 
upon  you  this  day.'  Alas,  (said  he)  who  is 
worthy  of  the  least  mercy  ?  But  it  is  his  graci- 
ous favour  and  firee  gift,'to  account  us  worthy 
in  the  behalf  of  Christ  to  suffer  auy  thing  for 
his  sake?  Another  woman  said.  There  are 
many  hundreds  which  by  God's  assistance  would 
willingly  suffer  for  the  cause  you  suffer  for  this 
day.  To  whom  fae  said,  Christ  exalts  all  of 
us  that  are  ready  to  suffer  afflictions  for  his 
nntne  with  meekness  and  patience ;  but  Christ's 
military  discipline  in  the  use  of  his  spiritual 
warfare,  in  pomt  of  saffering,  is  quite  fetgoitcn. 
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«nrl  we  have  in  a  miinner  lost  the  power  of 
religion,  in  not  denying  ourselves,  and  follow- 
ine  Christ  as  well  in  suffering  as  in  doinc. 
A  tier  a  while  Mr.  Burton  cfillini;  to  one  of  his 


lling  t 

friends  for  a  handkerchief,  returned  it  again, 
'  saying.  It  is  hot,  hut  Christ  bore  the  boiden  in 
the  heat  of  the  day;  let  us  always  labour  to 
approve  ourselves  to  God  iu  all  things,  and 
unto  Christ,  for  therein  stands  our  happiness, 
come  of  it  what  will  in  this  world. 

One  said  to  Mr.  Burton,  The  Lord  strengthen 
YOU.  To  whom  he  replied^  I  thank  you,  nnd  I 
bless  his  name  he  streoghens  roe.  For  though 
1  9Lmp  poor  sinful  wretch,  yet  I  bless  God  for 
my  innocent  conscience  in  any  such  crime  as 
IS  laid  against  me;  and  were  not  my  canse 
good,  and  my  conscience  sound,  I  could  not 
enjoy  so  much  unspeakable  comfort  in  this  my 
suflfering,  as  I  do,  I  bless  my  God.  Mrs.  Bur- 
ton sending  commendation  to  him  by  a  friend : 
He  returned- the  like  to  her,  saying,  Conjmend 
my  love  lo  ray  wife,  and  tell  her  I  am  heartily 
chearful,  and  bid  her  rememher  what  I  s«id 
to  her  in  tlie  morning ;  namely,  That  she  should 
not  blemish  the  glory  of  litis  day  with  one  tear, 
or  so  much  as  one  sigh.  She  returned  answer, 
That  she  was  glad  to  hear  hitn  so  chearful,  and 
that  she  was  more  chearful  of  this  day  than  of 
her  weitdint-day.  This  answer  exceedingly  re- 
joiced his  heart,  who  thereupon  blesssea  God 
for  her,  and  said  of  her,  she  is  but  a  young 
soldier  of  Christ*!*,  but  she  hath  already  endured 
many  a  sharp  hrunr,  but  the  Lord  will  strengthen 
her  unto  the  end :  And  he  having  on  a  pair  of 
new  gloves,  shewed  them  to  his  Iriends  there- 
about him,  saying,  My  wife  yesterday  of  her 
own  accord  bought  me  these  wedding  gloves, 
for  this  is  my  wedding-day. 

One  said  to  him,  Sir,  by  this  sermon  (your 
suffering)  God  may  convert  many  uiito  iiim. 
He  answered,  G»d  is  able  to  do  it  indeed.  And 
then  he  called  ugnin  to  Dr.  Bast  wick  and  Mr. 
-Prynn,  asking  them  how  they  did ;  who  an- 
swered as  before.  Some  speaking  to  him  con- 
cerning that  suflfering  of  shedding  his  blood  : 
■he  answered.  What  is  my  blood  to'  Christ's 
blood  }  Christ's  blood  is  a  purging  blood,  but 
mine  is  corrupted  and  polluted  with  sin.  One 
friend  asked  another  standing  near  Mr.  Bur- 
ton, if  there  should  be  any  thing  more  done 
"nnto  him  ?  Mr.  Burton  over-heanng  him  an- 
swered. Why  should  there  be  no  more  done  P 
For  what  God  will  have  done^  must  be  accom- 
plished. One  desired  Mr.  Burton  <b  be  of  good 
cheer :  he  thus  replied,  If  you  knew  my  cheer, 
you  would  be  glad  to  be  partaker  with  me ; 
for  I  am  not  alone,  neither  hath  God  left  roe 
alone  in  all  my  suflFerings  and  close  imprison*' 
meat  since  first  I  was  apprehended.  The 
halberd-men  standing  round  about,  one  of 
them  had  an  old  rusty  halberd,  the  iron 
whereof  was  tacked  to  the  staff  with  Kh  old 
cnioked  nail  ;  which  one  observing,  and  sav- 
ing, What  an  old  rusty  halberd  is  that  ?  IVfr. 
Burton  said,  This  seems  to  me  to  be  one  of 
those  halberds  which  accompanied  Judas  when 
he  went  to  betray  and  apprehend  hb  master. 
you  III. 


Mr.  Burton  said  again,  I  am  persuaded  that 
Christ  my  Advocate  is  now  pleading  my  cause 
at  the  Father's  right-hand,  and  will  judge  my 
cause,  though  none  be  fonnd  here  to  plefid  it, 
and  will  bring  forth  my  ri}j^h(eousnr&s  as  the 
light  at  noon*day,  and  clear  my  iunocencv  in 
due  time.  A  friend  asked.  Mr.  Burton,  if'^he 
would  have  been  without  this  particular  suffer- 
ing.?-To  whom  he  said,  No,  not  for  a*  world. 
Moreover,  he  said  that  his  conscience  in  the 
discharge  of  his  ministerial  duty  nnd  ttinction, 
in  admonishing  "his  people  to  beware  of  the 
creeping  in  of  popery  and  superstition,  exhort- 
ing them  to  stick  close  unto  .God  and  the  king 
in  duties  of  obedience,  was  that  which  first  oc* 
cnsionfd  his  suffeiini*s ;  and  he  said,  As  for  this 
truth  I  have  preached,  I  am  ready  to  seal  it 
with  my  blood,  for  (his  is  my  crown  both  here 
and  hereafter.  I  am  jealous  of  God's  honour, 
and  the  Lord  keep  us  that  we  may  do  nothing 
that  may  dishonour  him,  cither  in  doing  or  sut- 
fering ;  God  can  bring  light  out  of  darkness, 
arid  glory  out  of  shame  :  and  what  ^hall  I  say 
more  ;  t  am  like  a  botde  which  is  so  full  of 
liquor,  that  it  cannot  run  otit  freely;  so  I'  am 
so  full  of  joy,  thai  I  am  not  able  to  express  it. 

In  conclusion,  some  told  him  of  the  approach 
of  the  Executioner,  and  prayed  Uod  to 
strengthen  him.  He  said,  I  trust  he  will,  why 
should  I  fear  to  follow  my  master  Christ,  who 
said,  *  I  gave  my  back  to  tlie  smiters,  and  my 
cheek  to  the  nippers  that  plucked  off  my  hair  ; 
I  hid  not  my  fiice  from  shame  and  spitting;,  for 
the  Lord  God  will  help  me,  therefore  shall  I 
not  be  confounded ;  therefore  have  I  set  my 
face  like  a  flint,  and  I  know  that  I  shall  not  be 
ashamed.' 

When  the  Executioner  had  cut  off  one  ear, 
which  he  had  cut  deep  and  close  to  the  head 
in  an  extraordinary  cruel  manner;  yet  he  never 
once  moved  and  stirred  for  it,  though  he  had 
cut  an  artery,  so  as  the  blood  ran  streaming 
down  upon  the  scaffold,  which  divers  person! 
standing  about  the  pilloiy  seeing,  dipped  their 
handkerchiefs  in,  as  a  thing  most  precious,  the 
people  giving  a  mournful  !»hout,  and  crying,  for 
the  surgeon,  whom  the  croud  and  other  imp^ 
diments  for  a  time  kept  off,  so  that  he  could 
not  come  to  stop  tlie  blood ;  he  all  the  while 
held  up  his  hands,  said.  Be  content,  it  is  well, 
blessed  be  God.  The  other  ear  being  cut  no 
less  deep,  he  then  was  freed  from  the  pillory, 
and  came  down,  where  the  surgeon  waiting  for 
him,  presently  applied  remedy  for  stopping  the 
blood  after  a  larjre  effusion  thereof,  yet  for  all 
this  he  fainted  not.  in  the  least  manner,  though 
through  expence  of  miirh  blood  he  waxed  pale. 
And  one  offering  him  a  little  wormwood-water, 
he  said,  It  needs  not ;  yet  through  importunity 
he  only  tasted  of  it,  and  no  more,  sayings 
His  master,  Christ,  was  not  so  well  used,  for 
they  gave  him  gall  and  vinegar,  but  you  giv^ 
me  good  strong  water  to  refresh  me,  blessed  be 
God.  His  head  being  bound  up,  t»o  friends 
led  him  away  to  an  house  provided  him  in 
Ring-street,  where  being  set  down,  and  bid 
to  speak  little,  yet  he  suid  after  a  pause>  Tha 

3c 
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is  too  hot  to  bold  long :  Now  Ictt  \\\ty  in  the 
room,  or  his  wife  shoi2d  mistake,  and  think  he 
spake  of  himself  concerning  his  pain,  be  said, 
i  speak  not  tliis  of  myself;  for  that  which  I 
have  suffered  is  nothing;  to  that  my  Saviour 
suffered  fur  me,  who  had  his  hands  and  feet 
'nailed  to  the  cross  :  and  lying  still  a  while,  he 
took  Mr.  Prynn's  bufterings  much  to  heart,  and 
asked  the  people  liow  he  did,  for,  ^aid  he,  his 
auflferings  luive  been  ^reat.  lie  asked  also  how 
Dr.  Bastwick  did,  with  much  compassion  and 
pief,  that  himself  (being  the  first  that  was  exe- 
cuted) could  not  stay  to  see  how  Uiey  two 
£ired  after  him.. 

Soon  after  the  execution  of  the  Sentence, 
they  were  severally  sent  prisoners  to  the  res- 
pective castles  of  Carnarvon,  Latmcestou  in 
Comwal,  and  Lancaster,  and  afterwards  on 
the  27th  of  August  following,  it  was  ordered 
by  the*  king  and  council,  Hiat  Dr.  fiastwick 
ahould  be  removed  lo  the  castle  or  fort  of  the 
Isle^  uf  ScUly,  Mr.  Burton  to  the  Isle  of  Guern- 
aey,  and  Mr.  Pryun  tu  which  of  the  two  cas- 
tles of  the  Isle  of  Jei^sey  the  governor  should 
think  fit;  and  that  none  be  admitted  tu  hate 
conference  with  them,  or  to  have  access  to 
them,  but  whom  the  ca|>tainsof  tiie  said  castles 
or  their  deputies  should  appoint ;  they  not  to 
be  allowed  pen,  paper,  or  mk,  ncr  any  botiks, 
but  the  Bible  and  Uommon-Pra^er  book,  and 
other  books  of  devotion,  cousoi>ant  to  the  doc- 
trine and  discipline  of  the  Church  of  England  ; 
no  letters  or  writings  to  be  brought  them,  but 
what  shall  be  opened,  nor  any  to  te  sent  from 
them:  that  the  wives  of  Bast  wick  and  Burton 
should  not  land  or  abide  in  any  of  the  said 
Islands,  and  )f  they  did,  they  s>houl(J  be  detained 
in  prison  till  further  order  hrom  the  board;  and 
the  conductors  of  the  said  three  prisoners, 
^ther  by  sea  or  land,  to  suffer  none  hut  ihem- 
adves  to  speak  to  them  in  their  passage.  Ac- 
cordingly ttiey  were  sent  to  the  said  three 
Islands,  where  they  remained  till  the  beginning 
of  the  Long  Pi^rliament  1641,  whei)  upon  their 
respective  petitions  they  were  sent  for  up,  dia- 
•harged  and  restored.  Their  Petidous  weie  aa 
follow : 


To  the  Ilononrable  the  Knights,  Citizens,  and 
Burgesses  of  the  Commons  House  of  Parlia- 
ment;, the  humble  Petition  of  William 
PaYNK,  late  Exile  and  close  Prisoner  in 
Jersey, 

In  all  hombleness  sheweth ;  That  yoor  peti- 
tioner, tlKHigh  nut  conscientious  to  himself  of 
any  volunUry  or  apparent  offence  against  the 
laws  of  the  realm,  (to  which  be  ever  studied  to 
confi>rm  himself)  through  the  malicious  prac- 
tices and  persecutions  of  some  Prelatei  and 
Church-men,  (especially  the  now  archbishop  of 
Canterbury,  and  Peter  Ileylin,  doctor  in  divi- 
nity) whose  Errors  and  Innovations,  contrary 
to  the  doctrine  and  discipline  of  the  Church  uf 
Bngland)  and  extravagancies  in  the  High  Com- 
mission, and  other  ecclesiastical  couns,  your 
Petitioner  for  his  own  relief,  being  there  un- 
'rosecuiedi  (had  t»  his  :«veak  power  op- 


ptmged)  hath  witliin  eight  years  last  past,  un- 
deignne  two  heavy  Censures  in  the  Star- Cham- 
ber Court. 

The  first  upon  an  Information  there  exhi- 
bited against  your  Petitioner,  by  Mr.  Noy  de- 
censed,  then  Attomey  Generaly  fur  some  mis- 
construed pas&ngfis,  moffeusive  in  themselves, 
and  in  your  ptfiition er's  true  intention,  leinc 
for  the  most  part  the  words  of  other  approvea 
authors,  comprised  in  a  book,  styled  Utstrio- 
masiir,  written  by  tlie  petitioner,  against  com- 
mon interludes,  and  licensed  for  the  ^rc^s  by 
Mr.  Thomas  Bnckner,  housbuld  cliapUin  to  th« 
then  archbishop  of  Canterbury,  auworbed  by 
the  state  to  hcense  books,  und  by  him  exactly* 
perused,  and  approved  both  in  the  written  and  , 
printed  copy,  before  its  publication,  and  so  * 
confessed  the  Information  ;  for  which  autho- 
rixed  Book,  and  Passages,  your  petitioner,  be- 
fore the  bearing  of  the  cause,  was  not  only  im- 
prisoned ill  tlie  Tower  of  London,  without  bail 
or  mainprize,  for  a  whola  year'n  space^  denied 
access  to  his  counsel,  convenient  time  to  exa- 
mine Witnesses,  and  juake  Breviats  to  instruct 
his  counsel  (the  information  being  general,  and 
reciting  no  particular  clauses  of  tli^  Book  ex* 
cepted  against)  the  only  means  of  bis  Defence 
lUegally  suppressed,  some  of  his  counsel  tam- 
pered with  to  make  no  justification,  contrarj 
to  yonr  petitioner's  instructions  and  desire^ 
whereby  bis  cawe  was  miscarried  ;  bat  also  at 
the  hearing,  by  reason  of  those  maliciuaa  and 
perverse  filosses  on  the  said  Passages,  which 
the  said  Ileyliu  had  collected  and  presented  t^ 
his  majesty's  learned  counsel,  who  repeated 
his  instructions  only,  yonr  petitioner  wm  fined 
3,000/.  to  his  ma|esty,  expelled  the  University 
of  Oxford,  and  LincolnVlnny  degraded  from 
his  proftfssion  of  the  law,  wherein  he  never 
otfended,  set  in  tlie  pillory  in  the  Palace>Yaid 
at  Westminster,  where  he  lost  one  of  his  ears^ 
and  two  days  after  on  the  pillory  in  Cbeapside, 
where  he  lost  the  other  ear:  and  had  his  said 
licensed  Books  there  publicly  burnt  before  his 
face,  by  the  haneiman,  in  a  most  disgraceful 
manner;  and  a((|udgecl  after  U>  remain  a  pri- 
soner during  bis  life. 

That  after  the  said  Censure,  to  defiine  and 
injure  voor  petitioner  the  mon;,  he  was  charged 
wrongfully  in  the  Decree,  as  censored  lor  per* 
jury,  (though  nut  taxed  for  it  by  the  court) 
and  betw^n  his  sufi'erings  in  the  pillory,  the 
books  of  his  study  (twice  surveyed,  and  re- 
stored to  him  by  order  from  the  lords)  before 
any  fine  estreated,  by  a  warrant  out  of  the  high 
commission,  signed  by  the  said  Archbishop  and 
others,  were  seized  on  by  Cross  a  messenger, 
who  carried  them  to  his  house  ;  with  which 
warrant  your  petitioner  charj^ing  the  said  arch- 
bishop upon  occasion,  in  the  open  court  of 
Star-Chaiuber;  he  there  publicly  disavowed  the 
same  (thoiigh  yoor  petitioner  can  yet  produce 
it  under  his  own  hand)  promising  withal,  that 
the  books  should  be  restored  fortlmith  ;  which 
notwithstanding  were  ail  still  detained  by  bi% 
means,  till  they  were  extended  and  sold  for 
your  petiiioiier's  fine :  who  shortly  ^fter,  Uy  Mi 
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order  out  of  the  said  court  sent  to  the  Tower 
to  be  executed,  was  there  shut  up  close  prisoner, 
and  Dr.  Keeves  sent  thitherto  search  his  diam- 
ber  for  fiie  pamphlet,  whrh  the  said' archbishop 
would  wrongfully  have  fatliered  upon  your  peti- 
tiouer,  wh«rse  fnends  have  been  unjustly  prose- 
cuted in  the  exchequer,  and  cisewh'ere,  sundry 
years,  for  his  fine  aforesaid. 

And  your  Petitioner  further  saith,  that  nbout 
Easter  was  three  years,  during  his  imprison- 
ment in  the  Tom  er,  by  means  of  the  said  arch- 
bishop, a  new  infortnHtion  was  exhibited  in  the 
s^aid  court  against  your  petitioner,  and  others, 
with  certain  Books  thereto  annexed  ;  denying 
the  -prelates  jurisdiction  over  ntlier  mini«ter9, 
10  be  Jure  Divino,  Charging  them  with  many 
errors  and  innovatioos  in  r^igion,  usurpation 
upon  his  majesty's  prerogative,  and  subjects 
liberty,  abuses,  and  extortions,  in  tlie  high 
cominisaion,  and  other  ecclesiastical  courts, 
suppressing  preaching,  and  painful  ininisters 
without  a  cause ;  licensing  Popish,  Arminian, 
and  other  erroneous  books  against  the  Sabbath ; 
netting  up  Altars,  Images,  and  Crucifixes ;  re- 
moving and  railing-in  Communion  Tables,  and 
bowing  down  to  them,  altering-  the  Book  of 
Common  Prayer,  the  hooks  for  tha  Gunpow- 
der-Treason, and  laie  Fast,  in  some  material 
passages  in  fuvour  of  Popery  and  Papists. 
Which  things,  (though  very  notorious,  and  od 
complained  against  by  this  honourable  house, 
'  in  former  and  late  parliaments^  were  yet  re- 
puted scandalous.  And  thougn  neither  of  the 
said  Books  was  particularly  charged  on  your 
petitioner,  in  the  said  Information,  nor  any 
witness  produced  to  prove  him  either  author  or 
disposer  of  any  of  them ;  yet  by  denying  yonr 
petitioner  liberty  to  draw  up  his'  own  Answer, 
(though  once  a  barrister  at  law)  when  as  his 
assigned  counsel  refused  to  do  it,  by  close  im- 
prisoning your  petitioner,  and  his  8ervant,'by 
debarring  him  pen,  ink,  and  paper,  whereby  to 
nnswer,  or  instruct  his  counsel ;  searching  his 
chamber,  and  taking  away  part  of  his  Answer 
there  found ;  denying  him  access  to  his  counsel, 
and  conference  with  his  co-defendants,  even  at 
counsel,  though  jointly  charged  with  him;  re- 
jecting the  Cross-bill  exhibited  by  him  for  his 
defence  ;  threatening  master  Holt,  one  of  your 
petitioner's  assigned  counsel,  sent  by  the  then 
Lord  Keeper  to  the  Tower,  to  draw  up  your 
petitioner's  Answer,  and  commanding  him  not 
to  sign  it,  after  it  was  engrossed,  whereupon  he 
refused  to  subscribe  it,  contrary  to  his  promise 
to  your  petitioner  ;  and  by  refusing  to  accept 
your  petitioner's  answers  to  the  said  informa- 
tion, signed  with  his  own,  and  iqasterTomlins, 
the  other  of  his  Counsers  hands,  though  ten- 
dered by  your  petitioner,  lK)tb  at  the  Star- 
Chamber  Othce,  and  in  the  open  court  at  the 
hearing;  the  said  information,  for  default  of 
Answer  (though  two  Answers  were  thereto  ten* 
dered  by  your  petitioner)  was  taken  pro  am' 
fetto  against  your  petitioner,  and  be  thereupon 
Aned  5,000/.  to  his  majesty,  pilloried,  stigma* 
tized  on  both  cheeks,  mutilated  and  dismem- 
l>m«d|  in  a  in«tt  barbaroM  manner,  ABd  tb« 


small  remainder  of  his  ears,  left  after  his  first 
execution,  cut  off,  to  the  hnzard  of  his  hearing, 
and  life  ;  and  acyud|^  to  perpetual  clo»e  im- 
prisonment in  the  gaol  of  Carnarvon  castle  in 
North- Wales,  a  nasty  dog-hole,  far  remote 
from  your  petitioner's  friends.  VVhich  Sen- 
tence was  unduly  drawn  up  and  executed  upon 
your  Petitioner,  as  his  Attorney's  Clerk  in- 
tbnned,  before  it  was  entered  into  the  book,  or 
your  petitioner  could  get  any  copy  of  it,  to  ex- 
cept agninst  the  same,  as  he  had  just  cause. 

That  immediately  after  the  Execution  of  th« 
same  Sentence,  your  petitioner  sent  to  the  said 
Archbishop  to  desire  him  to  release  or  bail  his 
servant  (who  was  detained  close  prisoner  for  ten 
%veeks  space  in  the  messenger's  hands,  and  ofc 
examined  and  soliciteii,  by  fair  promises  and 
threaten ings,  causelessly  to  accuse  your  peti- 
tioner, against  whom  they  wanted  evidence)  ' 
that  so  he  might  attend  him  during  his  sores, 
which  the  said  Archbishop  out  of  his  grace  and 
chanty  utterly  refused ;  sayuig  that  he  intended 
to  proceed  against  his  said  servant  in  the  High 
Commission,  where  he  hath  ever  since  vexed, 
censured, and  banded  him  fr6m  prison  topri^on^ 
only  for  refusing  to  accuse  and  betray  your  pe- 
titioner. 

That  after  the  said  beaVy  Sentence,  your  pe» 
titioner  by  an  order  in  thr^said  court  (by  way 
of  addition  to  the  said  Censure)  was  inhibited 
the  use  of  pen,  ink,  and  paper,  and  all  books  f 
except  the  Bible,  and  the  Book  of  Common 
Prayer,  and  some  few  books  for  private  de%'»- 
tioii ;  and  before  his  wounds  were  perfectly 
cured,  he  was  by  order  removed  from  the  1  ower 
to  Carnarvon ;  and  some  of  his  friends  in  Chet- 
ter,  who  visited  him  there  in  his  passa}re,iii  the 
presence  of  his  conductors,  who  hud  no  order  to 
restrain  any  person  from  reporting  to  him,wer^ 
for  this  very  cause  sent  for  by  a  messenger,  to 
appear  before  the  lords  of  the  privy  couhcii,  and 
likewise  cited  into  the  High  Commission  at  York^ 
where  they  <were  imprisoned  and  fined,  to  the 
ruin  of  their  estates,  and  injoined  to  make  » 
publick  recanutionin  the  cathedral  church,  and 
m  the  Towii-hali  of  Chester:  The  said  commis- 
sioners further  decreeing,  that  three  pictures  of 
your  Petitioner  found  in  Chester,  should  be  pub- 
Itckly  burnt  at  the  High  Cross  there,  which  was 
done  accordingly. 

That  your  Petitioner,  since  his  said  Sentence, 
hath  been  pubHckly  reviled  at,  and  libelled 
against,  botn  by  the  High  Commissioners  at 
York,  and  iti  sundry  churches,  both  at  Chester 
and  elsewhere,  and  in  divers  licensed  prmtcd 
books,  compiled  bv  the  said  Heylin,  and  pub- 
lished by  the  .Archbishop's  privity  or  command; 
and  that  sundry  of  his  friends  houses,  studies, 
books,  and  writings  have  been  violently  broken 
up,  ransacked  and  taken  away,  and  tiiemsclvet 
prosecuted  in  the  High  Commission,  out  of  ma-i 
lice,  for  the  relation  they  had  to  your  Petitioner. 

That  after  your  Petitioner  had  cpntinued  ttome 
ten  weeks  space  close  prisoner  in  Carnarvon,  he 
was,  about  three  years  since,  by  a  warrant  from 
tlie  lords  of  the  council,  made  in  the  summer 
vacniioni  (to  which  thosaid  Ardkbil^p't  hand 
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wtLi  fir&t  subscribed)  ordered  by  way  of  exile,  to 
be  iiubarked  and  transported  with  all  privacy 
into  one  of  the  castles  in  the  i^le  of  Jersey,  and 
his  conductors  thereby  charged  not  to  adipit 
any  person  whatsoever,  but  tlkemsclves  only,  to 
speak  with  your  Petitioner  in  his  pa;»sage  : 
Whereupon,  after  S(»me  injuries  there  receiv«;J 
by  Mr.  Griffith,  tiie  kin»*9  ailoraey  in  tliose 
parts,  who  endeavoured  to  seize  upon  the  furni- 
ture of  his  ciuiniber  fur  his  own  u:»e,  your  Pe- 
titioner was  iniharked  auiong  papibis,  in  a 
bruised  shipwrecked  vcsbel,  full  qf  icaks,  and 
alter  fourteen  weeks  voy.ige  in  the  winter  sea- 
son, through  dangerous  bioiins  and  i»eas,  whicii 
spoilefl  mo^  of  bis  stufl'  and  bedding,  and  tlircat- 
ening  often  shipwreck  to  him,  he  arrived  at  the 
•aid  isle,  and  was  conveyed  close  prisoner  into 
Mount  Orgatile  castle  there,  where  the  Lieute- 
Daot  Governor,  by  another  extra-judicial  order, 
to  which  the  said  Archbiahop*s  nanie  was  firat, 
•was  ordered  to  keefi  your  Peiitiiiner  close  pri- 
•oner  in  a  chmuber,  sntfer  none  but  his  keepers 
to  speak  with  hiui,  to  intercept  all  letters  to  | 
liim;  to  permit  turn  neither  pen,  ink,  nor  paper, 
,  eitlit-r  to  write  to  his  friends  for  neci-ssiiric-s,  ur 
to  petition  for  relief,  and  to  permit  him  no  book 
but  tlie  Bible,  and  those  ut'ore-nanied  books, 
without  giving  any  order  fur  his  diet  there :  so 
that  being  deprived  of'  his  calliug  and  esi'tate, 
exiled  and  »hut  up^  ch)!>e  prisoner  among 
arrangers,  remote  from  all  Ins  friends,  denied  all 
•ddriss  to  hun  by  person  or  Utters,  he  had  cer- 
•  Cainlv  perished  in  his  ahnoitt  ilu-ee  ycurs  close 
impnsonrneut  there,  had  not  the  extraordinary 
providence  and  goodaeaf  of  God,  which  he  shall 
ever  adore,  and  the  noble  charity  of  those  under 
whose  custody  he  did  remain,  furnished  him 
with  such  diet  and  lu  ci'ssaries,  as  preserved  him 
both  in  lieahh  and  hfc,  in  this  las  close  unpri- 
ionment  and  exile. 

May  it  therefore  please  this  honourable  bouse, 
to  tiike  these  your  Petitioner's  almost  eight 
years  tragical  grit'vanc«s,  of  new  and  dangerous 
•sample,  into  your  most  sad  and  just  consider- 
ations, that  so  they  may  not  become  precedents 
to  the  prejudice  of  posterity ;  to  grant  him  li- 
berty to  (end  (or  and  ei^amine  all  necessary 
witnesses;  to  order  all  clerks,  registers,  and 
Qther  officers  of  theStar  Cham.ber,  orelsewliere, 
•peedily  and  freely  to  grant  iiira  the  copies  of 
f  uch  Orders,  Decrees,  and  Writings,  as  liis  cause 
ahall  require,  to  release  him  upon  bail  (bping 
now  but  a  prisoner  only  upon  an  extra-judicial 
order  of  the  lords,  and  not  by  virtue  of  any  ^n- 
tence  or  Decree  in  court)  to  grant  him  liberty 
to  plead  and  prosecute  his  own  cause,  since 
counsel  hath  so  often  failed  him,  and  to  give 
him  such  satisfaction  and  relief  as  the  justice 
ftnd  equity  of  his  cause  shall  merit.  And  your 
Petitioner  shall  ever  pray  for  your  safeties, 

William  Prynn. 
To  the  Honouiahie  the  Knights,  Citizens,  and 
Burgesses  of  the  Commons  Ilouse  of  Par- 
liameut;  The  humble  Petition  of  John 
Bastwick,  Doctor  in  Ph;^'sick,  lately  retain- 
ed close  Priyoner  ud  £aulie,ia  the  Island  of 
Sciiiy; 


Most  humbly  shewcth ;  That  your  Petitioner 
having  aitout  six  year>  since  set  out  a  Book  in 
Latin,  called  *  £lenc)ms  lleligionis  Papistics,' 
«vith  an  addition  thereunto,  called  <  Flagellum 
*  l'ont;ficis,  et  Epi^coporum  Latialium;'  being 
iheicunto  provoked  by  one  Hiciinrd  Short,  a 
Pupibt  that  inaiutaiocd  the  Pope*^  Supremacy, 
tJ>c  mass  *"<!  papal  Religion :  In  which  book 
your  ('etinoner(tor  preventingallmisiaierpreta* 
tion  oi'  his  pious  and  good  iuteotums  therein) 
in  his  Epistle  to  th<;  Reader,  fully  declared 
hiniH^lf,  Tliat  your  Petitioner  meant  nothing 
against  such  bishops  as  acknowledged  their  au- 
thority from  kings  and  emperors ;  yet,  because 
your  petitioner  (the  better  to  shew  the  papal 
usurpation  over  other  princes)  therein  only 
main^Ained  by  way  of  argument  (as  other  ortho- 
dox writei'iof  that  subject  have  done)  a  parity  of 
the  said  bishop  of  Rome,  or  all  other  bishops 
or  pre»byteis,  by  the  word  of  God,  denying  his 
and  their  Supremacy  over  other  ministers  to  be 
by  tlie  divine  institution : 

Thereupon  a  pursuivant,  by  authority  frua 
the  High  Commission  Court,  came  into  your 
Petitioner's  house  at  Colchester  in  Essex,  in  hit 
absence,  and  the  said  pursuivant,  assisted  with 
the  then  bailiils  and  constables  of  Colchester* 
aforesaid,'  ransacked  his  said  house,  together 
with  hi«  chesU  and  trunks,  and  with  great  vio- 
lence broke  opeu  your  petitioner's  study,  which 
was  iu  his  apothecary's  house,  and  took  and 
carried  away  divers  of  your  petitioner's  books, 
Mriuug,  letters,  and  what  else  the  pursuivnut 
pleased,  without  making  of  restitution  of  them 
to  yotir  petitioner.  ' 

And  then  your  petitioner  was  prosecuted  in 
the  said  High  Commission  court,  princip.>lLy  for 
his  sHid  Book ;  wliere  after  a  long  and  cliarge- 
able  prosecution,  he  was  the  12th  of  February 
1634,  fined  1,000/.  to  the  king,  excommunicat- 
ed, debiured  to  practise  physick,  the  chiefcst 
means  of  his  livelihood ;  las  said  Book  ordered 
to  be  burnt;  that  he  should  pay  costs  of  suit, 
,and  he  imprisoned  till  he  should  make  a  Re- 
cantation. The  which  heavy  Censure  was 
only  for  the  said  book,  wherein  your  petitioner 
mainti^ped  the  prerogative  of  a  king  against 
tiie  papacy.  \Vhereas  one  Thomas  Chawney, 
of  Essex,  lately  wrote  a  Book  in  maintinanco 
of  tlie  papiU  religion,  and  iu  defence  of  the 
church  of  Roiue,  and  avers  it  ,to  be  a  true 
church ;  the  which  book  is  dedicated  to  the 
archbishop  of  Canterbury,  and  was  and  is  patro- 
nized and  defended  by  the  said  archbishop,  and 
the  said  Chawney  never  troubled  for  it.  After 
which  censure  declared  as  aforesaid,  all  the  bi- 
shops that  were  then  present,  denied  openly 
that  they  held  tlieir  jurisdiction  from  his  ma- 
jesty ;  and  affirmed,  that  tiiey  had  it  from  God 
only..  And  the  archbishop  of  Canterbury, 
among  other  erroneous  sayings  uttered  by  him, 
maintained  the  said  Chawney's  book;  and 
mainuined  that  tha^clutrch  of  Rome  was  a  true 
church,  and  that  it  erred  not  in  fuudamentals  : 
And  he,  and  other  the  said  bishops,  there  de* 
&med  the  holy  scriptures,  and  abused  revei^d 
Master  Calvin,    iu  regard  whereof,  and  tor 
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Uie  vindicating  of  your  petitioner's  innoL-cncy 
in  the  matters  for  which  he  was  most  unjustly 
censured,  asaforesaid,  your  petitioner  published 
in  print  another  book  in  Latin,  intitledy  '  Apo- 
*■  logeticus  ad  Prssules  AngUcanos/  expressing 
the  truth  of  his  Proceedings,  and  speeches  of  iiis 
said  Censure.  For  which  last  mentioned  book, 
and  his  book  caiUd  the  *  LitAny,   not  then  in 

Erint,  an  Information  was  exhibited  against 
im  and  others  in  the  Star-Chamber,  to  which 
your  Petitioner's  Answer  being  drawn  nnd  en- 
grossed, was  only  subscribed  by  himself,  be- 
cause ^e  could  get  no  counsel  to  set  their  hands 
to  it ;  your  Petitioner  tendered  the  said  An- 
ther, first  at  the  Star^Chamber  Office,  and  af- 
ter in  open  court  at  the  Star-Chamber  bar,  but 
it  would  not  be  accepted  for  want  of  counsellors 
hands  to  it:  contrary  to  former  precedents. 
But  the  court  of  Star-Chamber  tr>ok  the 
said  Information  pro  ccnfesw^  and  censored 
your  Petitioner  5,000/.  fine  to  the  king,  to 
stand  in  the  pillory,  and  to  lose  both  his  ears, 
and  to  be  close  prisoner  in  Launceston  Castle 
in  Cornwal.  All  which  hath  been  executed 
upon  him  with  great  extremity,  to  the  peril  of 
Ins  life.  After  all  which  extremity,  your  Peti- 
tioner (by  whtit  order  he  knoweth'not,  it  being 
no  part  of  his  Censure  in  Star-Chamber)  was 
transported  from  the  said  Castle  td  the  island  . 
of  Sciily,  a  place  so  barren  that  it  affords  not 
ordinary  necessaries :  where  he  Imth  been  in  close 
dorance  for  three  years  or  more,  and  not  suffered 
to  have  any  of  his  friends  come  at  him,  his  very 
wife  being  prohibited,  by  tlie  lords  of  the  couii- 
cirs  order,  under  pnin  of  imprisonment,  not  to 
set  her  foot.upon  uny  part  of  the  said  island  to 
enquire  of  his  welfare.  So  that  your  petitioner 
hnth  been  exiled  from  his  wife  and  divers  small 
children  three  years  and  mofe;  besides  the 
great  >traits  and  miseries  which  he  hath  sustain- 
ed during  th^  ^aid  time.  AH  which  is  contrary 
to  the  law  of  God  nod  man,  and  the  liberties 
of  a  free  subject ;  ami  to  the  ut\er  undoing  of 
your  petitioner,  his  wife,  and  children. 

May  it  therefore  please  this  honourable  ns- 
lemhly,  to  take  these  prcs*i1ig  grievances  of 
your  Petitioner  into  ymir  considerations,  add  to 
•ff(9rd  him  such  relief  therein,  as  in  your  grave 
wisdoms  shall  seem  consonant  to  justice  nnd 
equity;  nnd  to  assign  him  for  counsel,  Mr. 
Atkins,  Mr.  Ludbore,  Mr.  Tomlins,  Mr.  Gur- 
don,  and  Mr.  Randal,  to  assist  hiiu  in  this  his 
complaint;  and  to  order  that  your  petitioner 
may  tak«  out  gratis  such  copies  oi*  the  said 
Censures,  Warrants,  and  Orders,  and  other  the 
proceed ingft. in  the  said  several  courts,  as  shall 
or  may  any  way  concern  this  his  sad,  yet  4nost 
just  complaint,  witli  warrant,  from  this  honour- 
able house,  to  bring  in  hi<i  witness. 

And  your  Petitioner,  as  in  duty  bonnd,  shall 
•yer  pray  for  your  prosperities.    J.  BAbTWicK. 

The  humble  Petition  of  Henry' Burton,  late 
Exile,  and  close  Prisoner  in  Castle-Cornet, 
in. the  Isle  of  Guernsey, 

In  all  humbleness  sheweth ;  That  whereas 
your  petitioner,  o^  ilie  5th  No?.  ICS6,  did 


preach  two  Sermons  in  his  own  parish  church 
m  St.  Matthew  Friday-street,  London,  fbr  tho 
which  he  was,  in  December  then  next  following, 
summoned  to  appear  bet'ure  Dr.  Duck,  one  of 
the  Commissioners  fur  causes  ecclesiastical,  at 
Chiswick  in  the  county  of  Middlesex  :  wher» 
(with  the  register  of  ^he  High  Commission 
court)  the  said  Dr.  Dock  tendered  to  the  peti- 
tioner the  oath  e;r  officUt^  to  answer  to  certain 
articles  there  presented  :  Which  oath  the  Peti- 
tioner  refusing  t<i  take,  did  then  and  there  ap>> 
peal  from  the  said  court  unto  the  king's  ma- 
jesty ;  which  appeal  the  snid  Dr.  Duck  did  ad^ 
mic,  and  the  said  register,  by  Dr.  Duck's  direc- 
tion, did  then  and  tlierc  enter  in  writing.    ^ 

Notwithstanding  which  said  Appeal,  a  special 
High  Comroi«sion  cuui  t  was  shortly  after  called 
at  London,  consisting  of  four  or  five  doctors; 
where  the  said  Commissioners  proceeded  ille* 
eally  to  suspend  tl^e  petitioner  in  his  absence  ; 
by  means  whereof,  us  of  the  threnteuines  of  the 
said  Commissioners,  he  was  inforced  to  Keep  lus 
house,  until  a  serjeant  at  arms,  with  divers  pur- 
suirant9,  and  other  armed  odicers,  assisted  by 
alderman  A  bell,  then  sheriflfof  London,  beset 
the  petitioner's  house  at  eleven  oVlock  at  night, 
and  violently  broke  open  his  doors  with  iron 
ci'o%%s,  and  the  like,  and  surprised  him  in  his 
house;  he  making  no  resibtnnce  ht  all.  Where 
having  first  searched  his  study,  and  taken  away 
such  books  as  they  pleased,  they  carried  your 
petitioner  to  prison  ;  whence,  the  next  day,  be- 
ing the  2nd  of  February,  by  a  pretended  order 
from  the  lords  of  the  council,  he  was  conveyed 
to  the  Fleet,  and  there  kept  close  prisoner. 

During  which  imprisonment,  an  Information 
was  exhibited  against  the  petitioner  and  others^ 
in  liis  majesty's  court  of  Star-Chamber ;  nhere^ 
by  he  was  charged,  inter  alia,  with  the  publish- 
ing of  a  ceitain  Book,  containing,  '*  An  Apolo- 
gy for  an  Appeal,'*  with  the  said  two  sermons, 
intiiled,  **  God  and  t|je  king."  Wherein  hit 
taught  subjects  to  yifcld  all  manner  of  due 
obedience  to  their  lawful  king,  nnd  reproved  all 
lawless  ini>ovations  in  religion,  2cc.  NVhich  In-' 
fo'nnution  the  petitioner  upon  his  oath  under 
the  hand  of  M.  Holt  being  then  of  hi^  counsel^ 
assigned  by  special  order  from  the  said  court, 
did  put  in  his  Answer  wherein  he  alledged  such 
things  only  as  his  said  counsel  conceived  to  be 
material,  and  pertinent  to  his  just  defence  in 
publishing  the  said  Rook  ;  but  denied  all  other 
matters  m  the  said  information  contained. 
Which  said  Answer  being  admitted  and  receiv- 
ed in  court,  the  petitioner  (being  then  a  close* 
Prisoner)  not  only  attended  tlie  exhibiting  of 
nterrogatorifs,  according  to  the  custom  of 
that  court,  but  witlial,  after  some  universal 
delay,  did  write  unto  the  king's  Attorney  to 
hasten  them  ;  but  before  the  Examiner  came, 
the  petitioner  heard  that  his  said  Answer  was 
referred  to  sir  John  Bramston,  kt.  L.  C.  Justice 
of  the  KingVBench,  sir  John  Finch,  then  chief 
Justice  of  tlie  Common  Pleas,  and  was  by  them 
wholly  expunged  as  ioipertioent  and  scanda- 
lous, save  only  the  not  Guilty.  And  the  peti- 
tioner understanding  the  Answer  -fae  wa«  tQ 
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make  to  ihc  Interrocatorieswas  to  he  reckoned 
as  a  part  ut*  his  Answer  admitted  in  court,  but 
aflcrwards  expun<:ed  as  impertinent  and  »cau- 
dalousi  as  aforesaid:  fto  ns  if.  he  siiould  tiieu 
have  aubwcred  ihe  Interrogatories,  he  sbonld 
thereby  have  absented  to  the  said  act  of  the 
said  Judges,  and  so  the  condeuinali«»n  of  hi^ 
cau^e  before  the  hearing;  >»))cTchy  he  should 
Lave  contradicted  his  former  oatli,  that  liis  siiid 
Answer  was  a  true  Answer;  and  so  siioidd 
justly  have  brought  himself  under  the  guilt  of 
tvilful  perjury,  and  his  cause  under  just  censure. 
For  that  very  reason  he  held  himself  not  bound, 
as  he  conceived,  to  answer  t!.e  Inierrogaiorlcs: 
'  for  that  his  said  answer  was  so  exputitird,  and 
th^(Not  Guilty)  ns  the  foot  so  tied  to  (he  head 
without  the  main  body,  and  in  the  jodge's  own 
words, ,  as  the  petitioner  could  not  in  any  sort 
take  or  acknowledge  it  now  for  other  thnn  the 
judge's  on- n  answer;  as  may  appear  upon  re- 
cord in  the  same  court. 

Nevertiteless  the  Ccmrt  taking  the  same  In- 
formation pro  confesxOf  and  refusing  to  pc  nnit 
a  copy  of  the  petitioner*!  own  true  Answer,  as 
also  of  his  reasons  of  not  answering  the  In- 
terrogatories, both  which  at  his  censure  he  ten- 
dered to  the  court,  desiring  they  might  be  then 
and  there  pub' ickly  tend  tlie  14th  of  June,  13 
Caroli  Ue^is,  proceeded  to  censure :  whereby 
your  pctiuoncr  was  censured  in  a  fine  of  5,000/. 
to  his  mtijesty,  to  be  deprived  of  his  ecclesias- 
tical benefice,  degraded  from  his  ministerial 
function  and  degrees  in  the  university,  and  or- 
dered to  be  set  on  the  piilorv,  where  both  his 
ears  were  to  be  cut  off;  con&ned  to  perpetual 
close  imprisonment  in  Lancaster- castle :  de- 
barred the  accets  of  his  wife  or  any  other  to 
come  to  him  but  his  keeper ;  and  denied  tlie 
use  of  pen,  ink,  and  paper.  All  which,  except 
the  fine,  was  executed  accordingly.  And  after 
his  close  imprisonment  for  twelve  weeks  in  the 
common  jail  in  the  said  castle,  he  was,  by  what 
extrajudicial  order  he  *k now s  not,  transported 
by  the  conduct  of  one  Brian  Burton,  appointed 
by  the  high  sheriff  of  Ijincaster,  %vho  used  your 
petitioner  very  basely  and  deceitfully,  in  that 
bis  transportation^  which  was  in  the  winter 
season,  through  dangerous  seas,  to  the  apparent 
hazard  both  of  his  health  and  life,  to  the  said 
castle  of  Guernsey,  where  he  remained  a  close 
prisoner  and  exile  almost  three  whole  years; 
iiis  wife  utterly  prohibitrd,  upon  pain  of  im- 
prisonment, to  set  her  foot  upon  any  pi4rt  of 
the  i^land  where  nhc  might  but  inquire  how  her 
husband  did  :  contrary  to  the  laws  of  God  and 
the  liberties  of  this  kingdom. 

May  it  therefore  please  this  honourable 
house,  to  take  the  petitioner's  sad  cause  into 
consideration ;  and  for  better  manifestation  of 
his  grievance  in  this  aiuse,  to  assitrn  liim  for 
counsel  Mr.  Serje.int  Atkins,  Mr.  Tomlins,  and 
Mr.  Gordon,  to  assist  him  in  his  cause,  and  to 
command  that  he  may  take  out  such  copies 
gratis  out  of  the  said  several  courts  as  do  or 
may  concern  his  cause. 

And  your  Petitioner,  as  in  duty  bound,  shall 
4laily  pray  for  your  prosperities.      H.  Buatok. 


These  Petitions  being  read,  they  were  re- 
ferred to  the  Committee  appointed  for  iuqyinnit 
into  the  proceedin|*s  of  the  Star-Chamber  and 
Ilii-h  Commission  Court,  and  upon  their  lie- 
port  the  house  (*ame  to  the  following  Resolu- 
tions. 

As  to  Dr.  Bnstwick,  Feb.  S«2, 1C40. 

1.  H<  solved,  "ihai  the  Piecept  made  bv 
the  afchli<«lK>p  of  Can  erbury  and  others,  higli 
commissioners  f<vr  causes  ecclesiastical  witliin 
tlte  realm  of  Ent^land,  for  the  appiehending  the 
bod^  of  Dr.  iiustwick  and  searching  for  and 
^eizmg  his  books;  and  tue  mensengei^  actings 
thereupon  in  searching  Dr.  Ua»twick*s  house, 
and  sei7.  ng  his  Books  and  i'apers,  are  ugaiusC 
law  and  the  liberty  of  the  subject.  2.  That 
the  Sentence  given  against  I>r.  Babtwick  by 
the  High  Commis!>iouers,  and  the  prucee<lings 
witrreupon  that  sentence  is  grounde<l,  and  the 
execution  of  that  sentence,  are  against  law; 
and  that  the  sentence  is  void,  and  that  Dr. 
Bastwick  ought  to  be  restored  to  the  exercisis 
and  practice  of  physick,  and  to  have  repara- 
tion and  recompence  for  his  damage  and  loss 
susuiued  by  the  said  sentence  and  execution, 
.i.  That  all  those  several  cooimissioneis  of  the 
high  commission  court  which  voted  iijr'tin&i  Dr. 
Bastwick,  in  the  Sentence  pronounced  against 
him,  ought  to  give  satisfaction  to  Dr.  Bastwick.** 

The  house  afterwards  resumed  the  Debate 
concerning  Dr,  Bbstwick,  Whereupon  it  was 
farther, 

4,  Kesnlvetl,  '^  That  the  proceedings  against 
Dr.  Bastwick  are  niiainst  the  law  and  liberty 
of  the  subject,  as  al^o  the  Sentence  against  hiui 
ought  to  be  reversed,  the  tine  of  5,000/.  dis- 
chdrged,  and  he  have  reparation  for  his  losses 
and  sufferings.  6.  That  the  Orders  and  War- 
rants from  l^ie  Counril-Board  for  Dc  Bast- 
wick  s  exile,  aiul  iranst'erring  him  from  the 
Ciistlc  of  l.aunce6ton  to  the  isle  of  Scilty,  and 
his  impriscmmcnt  there,  are  against  Uie  law 
and  liberty  ot'  the  subject,  and  that  he  onght  to 
have  reparation  for  his  losses  and  dmnages  sus- 
tained by  those  orders,  and  that  imprisonment. 

"Present  at  thesemcnceiu  the  Star-Chamber 
these  lords  and  privy-counsellors  following: 
The  Lord  Keeper,  duke  of  Lenox,  earl  of  Pem- 
broke, earl  of  Holland,  lord  Cottiugton,  sir 
Thomas  Jermin,  Lord  Treasurer,  marquis  Ha- 
milton, earl  of  Dorset,  earl  Moreton,  lord 
Newhurgh,  Mr.  Secretary  Cooke,  Ix)rd  Privy 
Seal,  earl  of  Aiundel  and  Surry,  earl  of  Bridg- 
water, viscount  W^imbletoo,  sir  Henry  Vane, 
Mr.  Secret.  Windebsnk.*' 

As  to  Mr.  Burton  ;  » 
1.  Resolved,  "That  the  four  Commissioners, 
Dr.  Duck,  Dr.  Worrall,  Dr.  Sams,  and  Dr. 
Wood,  proceeded  unjustly  and  illegally  in 
suspending  Mr.  Burton  ab  cffUio  ei  benefieiOt 
for  not  appearing  upon  the^ttmmoos  in  the  first 
process.  9.  That  the  breaking  open  Mr.  Bur- 
tou*s  house,  and  arresting  his  person  without 
any  cause  shewed,  and  before  any  suit  depend- 
ing against  him  in  the  Star-Chamber,  and  bis 
close  imprisonment  thereupon,  are  against  the 
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law  aiiH  liberty  of  tlie  subject.  3.*  That  John 
Wragg  hath  offended  in  searching  and  seizing 
the  BooliS  and  Papers  of  Mr.  Burton,  by  co- 
lour of  a  general  warrant  dormant  from  the 
High  Coiniuissioncrs.  and  that  the  said  warrant 
it  against  Law  and  IJie  Liberty  of  (he  Subject; 
and  (hat  serjeunt  Dendy  and  alderman  A  bell 
have  ofTended  m  breaking  open  the  house  oC 
Mr.  Burton,  and  uu||;ht  respectively  to  make 
him  reparations  for  the  same.  4.  That  Mr. 
Burton  ought  to  have  reparation  and  recom- 
pence  for  damages  sustained  by  the  aforesaid 
proceedings  from  Dr.  Duck,  &c.  5.  That  the 
Warrant '  from  the  Couucil-Board,  dated  at> 
Wbitehull,  Feb.  2,  1636,  for  the  committing 
Mr.  Burton  close  prisoner,  and  the  commit- 
ment thereupon,  is  illegal,  and  contrary  to  the 
liberty  of  the  subject.  6.  That  the  archbishop 
of  Canterbury,  bibhop  of  London,  and  the  earl 
of  Arundel,  (he  earl  of  Pembroke,  sir  lienry 
Vane,  secretary  Cooke,  and  secretary  Winde- 
bank,  do  make  reparation  to  Mr.  Burton 
for  his  damages  sustained  by  his  imprison- 
uieot." 

A9  to  Mr.  Prynn ; 

1.  Besolved,  "  Th^t  the  Sentence  given 
against  Mr.  Prynn  in  the  Star-Chtmber,  Fe- 
bruary 17,  9  Car.  is  illegal,  and  given  without 
Jus(  cause,  and  ought  to  be  reversed;  and  that 
Mr.  Prynn  ought  to  be  discharged  of  the  fine 
of  5,000^  imposed  by  the  said  Sentence,  and  of 
all  extents  thereupon,  and  of  his  imprisonment 
decreed  by  that  Sentence.  2.  That  Mr.  Prvnn 
ought  to  be  restored  to  his  degrees  in  tlie  Uni- 
versity of  Oxford,  and  to  the  society  of  Lin- 
coln VInu,  and  to  the  exercise  of  his  profession 
of  an  Utter  Barrister  at  law,  and  to  his  chamber 
again  at  Lincoln  Vlun.  S.ThatMr.Prynnouoht 
to  have  reparation  for  such  damages  and  preji(- 
dice  as  he  hath  sustained  by  the  said  Sentence 
and  proceedings.  4.  That  the  Sentence  given 
against  Mr.  Pr^nn  in  the  Star-Chamber,  14 
Junii  1(337,  13  Car.  is  illegal,  and  given  with- 
out any  just  cuuse,  and  therefore  ought  to^ 
reversed;  and  that  he  ought  to  be  discharged 
of  the  6ne  and  imprisonment  thereby  decreed, 
and  tliut  he  ought  to  have  reparation  and  recom- 
pcnce  for  the  damages  su&Uiined  by  that  Sen- 
tence, and  the  execution  thereof. — That  the 
Warrant  dated  27  Au^.  13  Car.  for  the  trans- 
portation of  Mr.  Prynn  from  Caernarvnn-Cas- 
tle  to  the  isle  of  Jerbcy,  and  his  imprisonment 
there,  and  other  restraints  therein  mentioned, 
are  against  the  law  and  liberty  of  tlie  subject, 
and  that  be  ought  to  be  discharged  of  that  im- 
prisonment, and  to  have  reparations  for  his  da- 
mages sustained  thereby.  5.  That  the  Impri- 
sonment of  Mr.  Prynn,  by  a  warrant  dated  the 
1st  of  Feb.  1639|  under  the  hands  of  Thomas 
lord  Coventry,  Lord  Keeper  of  the  Great  Seal 
of  England,  Richard  lord  archbishop  of  York, 
Het)ry  earl  of  Manchester,  Edward  earl  of 
Dorset,  Henry  lord  viscount  Falkland,  William 
lord  bishop  of  London,  Edward  lord  New- 
burgh,  and  sir  Thpmas  Jermin,  is  unjust  and 
IU«ga1^  and  that  they  ought  to  (ive  Mr.  Pr^'on 


satisifaction  for  tli^  damages  sustained  by  his 
imprisonment." 

"  The  Sentence  of  the  Court,"  says  Kennet, 
**  was  a  Fine  of  5,000/.  upon  each  delinquent 
to  tiie  king,  with  pdlory  and  luss  of  ears,  antt 
the  rery  remainder  of  ears !  after  which  suffer- 
ing,  they  were  committed  close  prisoners,  one 
to  the  castle  of  Lancestou  in  Cornwal,  anotlier 
to  the  castle  of  Lancaster,  and  a  third  to  Car« 
narvon  castle  in  Wales;  from  whence  they 
were  afterward  removed  to  remote  islands,  and 
no  access  ef  friends  allowed  to  them.  And 
here,  though  the  insolence  of  these  men  was 
very  great,  their  punishment  was  thought  ex 
tremely  to  exceed  it.  Some  moderate  penal- 
ties might  have  left  them  under  the  neglect  of 
being  bold  and  imprudent  writers.  But  these  - 
terrible  blows  upon  them,  raised  tliem  in  the 
eyes  of  the  people  into  the  repuUtiun  of  suf* 
ferer^  and  confessors  for  the  best  of  causes. 
Religion,  Liberty,  and  Property.  The  lord 
Clarendon  delivers  a  wise  and  true  opinion  of 
these   men,    and  their  prosecution.     *  They 

*  were  three  persons  most  notorious  foi*  their 
'  declnred  malice  against  the  government  of 

<  the  church  by  bishops,  in  their  several  Books 

*  and  Writings,  which  they  had  published  to  cor- 
'  rupt  the  people,  with  circumstances  very 
'  scandalous,  and  in  language  very  scurrilous 
'and  impudent;  which  all  men  thought  de- 
'  served  very  exemplary  punishment :  they  were 

*  of  the  three  several  professions  which  had  the 

*  most  influence  upon  the  people,  a  divine,  a 
^common  lawyer,  and  a  doctor  of  physic; 
'  none  of  them  of  interest,  or  any  esteem  with 
'  the  worthy  part  of  their  several  professions, 
'  having  been  formerly  .all  looked  upon  tmdcr 
'  characters  of  reproach :  yet  when  they  were 

<  all  sentenced,  and  for  the  execution  of  that 
'  Sentence  brought  out  to  be  punished  as 
'  common  and  signal  rogues,  exposed  upon 
'  scaffolds  to  have  their  ears  cut  off,  and  their 
'  faces  and  foreheads  branded  with  hot  irons 
'  (as  the  poorest  and  most  mechanic  mole- 
'  factors  used  to,  be,  wlien  they  were  not  able 

*  to  redeem  themselves  by  any  fine  for  their 

*  trespasses,  or  to  satisfy  any  damages  fur  the 
'  scandals  they  had  raised  against  the  good. 
'  name  and  reputation  of  others)  men  begun  no 
'  more  to  consider  their  manners,  but  the  men ; 

*  and  each  profession,  with  anger  and  indigna- 

*  tion  enouE^h,  thought  tlieir  education,  and  de- 
'  grees,  and  quality,  would  have  secured  them 
'  from  such  infamous  judgments,  and  treasured 
'  up  wrath  for  the  time  to  come.* " 

Lord  Chirendon  says,  •*  There  cannot  be  a 
better  instance  of  the  unruly  and  mutinous 
spirit  of  the  city  of  London,  which  was  then 
the  sink  of  oil  the  ill-humours  of  the  kingdom, 
than  the  triumphant  entry  which  some  persons 
at  that  time  made  into  London,  who  hod  been 
before  seen  upon  pillories,  and  stigmatized  as 
libellous  and  infamous  offenders :  of  which 
classes  of  men  scarce  any  age  can  afford  the 
like.  There  had  been  three  persons  of  several 
professioDs  some  years  before  censured  in  the 
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Star-chamber,  William  Prynn  a  btirrister  of 
LincolnVian,  John  Bastwick  o  doctor  of  phj- 
sic,  and  Henry  Burton  a  mini&tcr  and  iectih-er 
of  London. — ^Tbe  first,  not  unlearned  in  the 
profession  of  the  law,  hs  far  as  learning  is  ac- 
quired by  the  mere  reading  of  books;  but  be- 
ing a  person  of  great  industry,  had  «pent  more 
time  in  reading  divinity;  and  which  marred 
tliat  divinity,  iu  ihe  conversation  of  fiictipus 
Slid  hot'headed  divines :  and  so,  by  a  mixture 
of  all  three,  with  the  rudeness  and  arrogance  of 
his  own  nature,  had  contracted  a  proud  and 
Tenomous  dislike  to  the  discipline  of  the  Church 
of  England ;  and  so  by  degrees,  as  the  progress 
is  very  natural,  an  equal  irreverence  to  the  go- 
Ternment  of  the  state  too ;  boih  which  he  vented 
in  several  absurd,  petulant,  and  supercilious 
discourses  in  print. — ^The  second,  a  half-witted, 
Crack-brained  fellow,  unknown  to  either  uni- 
TersitT,  or  the  college  of  physicians;  but  one 
that  had  spent  his  time  abroad,  between  the 
•chools  and  the  camp,  for  he  had  been  ia  or 
passed  through  arn)ie8,  and  had  gotten  a  doc- 
torship,  and  Latin;  with  which,  in  a  very  flow- 
ing style,  with  some  uit  and  much  malice,  he 
inveighed  against  titc  prelates  of  the  church  iu 
ft  book  which  he  printed  in  Holland,  and  in- 
dustriousl^r  dispersed  in  London,  and  through- 
out the  kingdom;  having  presumed,  as  their 
modesty  is  always  equal  to  their  obedience,  to 
dedicate  it  *  to  the  sacred  majesty  of  the  king.* 
--^Tbe  third  nad  formerly  a  kind  of  relation 
by  service  to.  the  king ;  having,  before  he  took 
orders,  waited  as  closet-keeper,  and  so  attended 
At  canonical  hours  with  the  books  of  devotion 
upon  his  o^jesty  when  he  was  prince  of  Wales  { 
and  a  little  before  the  death  of  king  James  took 
orders :  and  so  his  highness  coming  shortly  to 
l>e  king,  the  vapours  of  ambition  fuming  mto 
his  he^  that  he  was  still  to  keep  his  place,  he 
wdttld  not  think  of  less  than  being  clerk  of  the 
closet  10  the  ^ew  king,  which  place  his  majesty 
conferred  upon,  or  rather  continued  in,  tlie 
bishop  of  Durham,  Dr.  Neyl,  who  had  long 
served  king  James  there.  Mr.  Burton  thus 
disappointed,  and,  as  he  called  it,  despoiled  of 
his  right,  would  not,  in  the  greatness  of  bis 
heart,  sit  down  by  the  affront ;  but  committed 
two  or  three  such  weak,  saucy  indiscretions,  as 
caused  an  inhibition  to  be  sent  him,  *  that  he 
'  should  not  presume  to  come  any  more  to 
*  court  :*  and  from  that  time  he  resolved  to  re- 
venge himself  of  the  biihop  of  Durham,  upon 
the  whole  order;  and  so  turned  lecturer  and 
preached  against  them;  being  endued  with 
malice  and  holdness,  instead  of  learning  and 
any  tolerable  parts. 

<'  These  three  persons  having  been  for  several 
follies  and  hbeliing  humours,  first  gently  repre- 
hended; and  after,  for  their  incorrigibleness, 
more  severely  censured  and  imprisoned;  found 
some  means  m  prison  of  correspondence,  which 
was  not  before  known  to  be  between  them ; 
and  to  combine  tl>emselves,  in  a  more  pestilent 
and  seditious  Libel  than  they  bad  ever  before 
vented ;  in  which  the  honour  of  the  kiog,  queen, 
.•ouDseUors,  and  bishops,  was  with  equ»J  licence 


blasted  and  traduced ;  which  was  faithfully  dis- 
persed by  their  proselytts  in  the  city.  The 
authors  were  quickly  and  easily  known,  and 
had  indeed  too  much  ingenuity  to  deny  it ;  and 
were  thereupon  brous>ht  together  to  the  Star- 
Chamber  ore  tenu$ ;  where  tliey  behaved  them- 
selves with  marvellous  ipsolence;  %vith  full  con- 
fidence demanding  '  that  the  bishop<>  who  sate 
''  in  the  court,  being  only  the  archbishop  of 
'  Canterbury,  and  the  bishop  of  Londtm,  might 
'  not  be  present,  because  they  were  enemies, 
'  so  parties ;'  which,  how  scandalous  and  ridi- 
culous soe\*er  it  seemed  then  there,  was  good 
logic  and  good  law  two  years  after  in  Scotland, 
and  served  to  banish  the  bishops  of  that  king- 
dom b6th  from  the  Council- table  and  the  as- 
sembly. Upon  a  very  patient  and  solemn  hear- 
ing, in  as  lull  •  court  as  ever  I  saw  in  that 
place,  without  any  difference  in  opinion  or  dis- 
senting voice,  they  were  all  three  censured  as 
scandalous,  seditious,  and  infamous  persons* 
'  to  lose  tlieir  ears  in  the  pillory,  and  to  be  im- 
'  prisoned  in  several  jails  during  the  king's  plea- 
'  sure :'  all  which  was  executed  with  ngoor 
and  severity  enough.  But  yet  their  itch,  of 
libelling  still  broke  out,  and  their  friends  of 
the  city  found  a  line  of  communication  with 
them.  Hereupon  the  wisdom  of  the  state 
thought  fit,  that  those  infectious  sores  should 
breath  out  their  corruption  in  some  air  more 
remote  from  that  ciitclung  city,  and  less  linble 
to  the  contagion :  and  so,  by  an  order  of  the 
lords  of  the  comicil,  Mr.  Prynn  was  sent  to  a 
castle  in  the  island  of  Jersey;  Dr.  Bastnick 
toScilly  ;  and  Mr.  Burton  to  Guernsey;  where 
they  remained  unconsidered,  and  truly  I  think 
unpitied,  for  they  were  men  of  n6  virtue  or 
merit,  for  the  space  of  two  years,  till  the  begin-* 
ning  of  this  presetit  parliament. 

**  Shortly  upon  that,  Petitions  were  pre- 
sented by  their  wives  or  friends,  to  the  houst 
of  commons,  expressing  their  heavy  censures 
and  long  sufferings ;  and  desiring,  by  way  of 
appeal,  '  that  the  justice  and  rigour  of  that 

*  sentence  might  be  reviewed  and  considered  ; 
'  find  that' their  persons  might  be  brought  from 
<  tho!)e  remote  and  desolate  places  to  London, 

*  that  so  they  might  be  able  to   facilitate  or 

*  attend  their  own  business.'  The  sending  for 
them  out  of  prison  (which  was  the  main)  took 
up  much  consideration  :  for  though  very  manj 
who  had  no  kindness,  had  yet  compassion  for 
the  men ;  thinking  they  had  suffered  enoueh ; 
and  that  though  they  were  sciu*vy  fellows,  the/ 
had  been  scurvily  used :  and  #thers,  had  not 
only  affection  to  their  persons  as  having  suffered 
for  a  common  cause ;  but  were  concerned  to 
revive  and  impnive  dicir  useful  faculties  of 
libelling  and  reviling  authority ;  and  to  make 
those  ebullitions  ot  their  malice  not  tliought 
noisom  to  the  state :  yet  a  Sentence  of  a  su- 
preme court,  the  Star-Chnmher  (of  which  tliey 
had  not  yet  spoke  with  irreverence)  was  not 
lightly  to  be  blown  off:  but,  wlien  they  were 
informed,  and  had  considered,  that  by  that 
Sentence  the  petitioners  were  condemned  to 
some  pxisons  in  Londgn ;  and  were  afterward 
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aboiit  two  of  the  clock  in  the  aHernoon,  in  ^t 
Chftring-crosSy  and  carried  into  the  city  by 
above  ten  thousand  persons,  with  bouglis  'and 
flowers  in  their  hands;  the  common  people 
strewing  flowers  and  herbs  in  the  way  as  tiiey 
passed,  making  Kreat  noise,  and  expressions  of 
joy  for  their  ocIiVerance  and  return  7*  and  i|i 
tliose  acclamauous,  mingling  loud  and  virulent 
exclamations  against  the  bishops,  '  who  had  so 
*  cruelly  prosecuted  such  godly  men/  In  the 
same  manner,  within  five  01:  six  days  after,  and 
in  like  triumph,  Dr.  Bastwick  returned  fioiQ 
Scilly ;  landing  at  Dover  ;  and  from  thence 
bringing  the  same  testimonies  of  the'afifectvons 
and  zeal  of  Kent,  as  the  others  had  done  from 
Hampshire  and  Surrey,  was  met  before  he 
came  to  Southwark  by  the  good  people  of  Loi^* 
don,  and  so  conducted  to  his  lodging  likewi^if 
in  the  city."     1  Clarcndop,  199. 


removed  thence  by  an  order  of  the  lords  of  the 
council ;  lltty  looked  upon  that  order  as  a  vio- 
lation of  the  Sentence :  and  60  made  no  lorupl^ 
to  order  '  That  the  prisoners  should  be  re- 
'  moved  from  those  foreigt)  prisons,  to  the 
*  places  to  which  they  were  regularly  first  eom- 
'  Aiittcd.'  And  to  that  purpose,  warrants  were 
signed  by  the  Speaker,  to  the  governors  and 
captains  of  the  several  castles,  '  to  bring  them 
in  safe  custody  to  London :'  which  were  sent 
with  all  possible  expedition. 

«  Prynn  and  Burton  being  neighbours  (though 
in  distinct  islands)  landed  at  the  same  time  at 
Southampton;  where  they  were  received  and 
entertained  with  extraordinary  demonstrations 
of  aflection  and  esteem ;  attended  by  a  mar- 
vellous couflux  of  company  ;  and  their  charges 
not  only  boriie  with  great  magnificence,  but 
liberal  presents  given  to  them.  And  this  me- 
thod and  ceremony  kept  them  company  all 
their  journey,  great  herds,  of  people  meeting 
them  at  their  entrance  into  all  towns,  and  wait- 
ing upon  them  out  with  wonderful  aochmiaiions 
of  joy.  When  they  came  near  to  London, 
siultitudes '  of  people  of  several  conditions, 
some  on  horseback,  others  on  foot,  met  them 
some  miles  from  the  town ;  very  many  having 
been  a  day's  journey  ;  and  they  were  broi»ght, 


By  the  Habeas  Corpus  Act,  dl  Car.  ft,  J  1^, 
It  is  enacted,  That  no  subject  of  the  realmt 
inhabitant  or  resiaut  of  England,  Wales,  or 
Berwick  upon  Tweed,  shqll  be  sent  prisoner 
to  Scotland,  Ireland|  Jersey,  Guernsey,  dec. 
or  other  place  beyond  the  seas,  under  tteavy 
penalties  upon  all  persons  concerned  in  con- 
triving such  commitment,  or  transportation. 


146.  Proceedings  in  the  Star-Chamber  against  Dr.  John  Williams, 
Bishop  of  Lincoln,  for  publishing  false  News  and  Tales  to  the 
Scandal  of  his  Majesty's  Government ;  for  revealing  CounseU 
of  State  contrary  to  his  Oath  of  a  Privy  Counsellor;  and  for 
tampering  with  the  King's  Witnesses:  13  &  14  Charles  L 
A.  D.   1637.     [2  Rushw.  Coll.  416.  803.] 

rusal  of  certain  Examinations  taken  by  the 


8ir  John  Banks  knight,  his  M(\jesty*s  Attorney- 
General,  Plaintiff,  the  right  reverend  Father 
in  God,  John  Lord  Bishop  of  Lincoln,  Wal- 
ter Walker,  Tho.  Lund,  CadwaladerPowelj 
Richard  Williams,  William  Catlin  clerk, 
Ed.  Lake,  Jo.  Mosteyn,  and  George  Wal- 
ker, Defendants. 

Prig  EON'S  credit  coming  in  question,  being 
a  material  Witness  for  the  Bishop  of  Lincoln, 
the  kiug*s  Attorney-General  let  fall  the  first 
Bi|l|  fearing  a  defect  of  testimony,  and  preferred 
a  second  Sill  against  the  bishop  for  '  tamper- 
■  ing  with  the  king's  witnesses,'  and  upon  that 
account  the  Cause  came  on  the  lltb  of  July, 
1637,  wbic}}  held  nine  days  debate  in  hearing ; 
and  great  was  the  concourse  of  people  every 
day  to  the  court  of  Star-Chamber  to  hear  this 
great  Cause,  the  Bishop  being  at  that  time 
much  pitied  by  the  people^  who  then  cast  o^t 
speeches  that  that  Bishop  was  prosecuted  be- 
cause the  s^te  wanted  Money  to  go  to  war 
^igainst  the  Scots,  and  that  it  was  fit  he  should 
bleed  in  bis  purse  by  the  Censure  of  the  court 
of  Star-Chagiber  to  pay  a  round  fine  to  the  king 
pf  10  or  19,000/. 

The  Information  doth  chai^ge  the  said  Bbhop 
witb  a  practicf  ^mt^^J  (9  ff^  A^  fijgl^t  and|NK 


Lords  of  his  majesty's  Privy-CouDcily  and  com- 
manded by  them  to  be  kept  secret  from  the 
view  nf  all  men,  to  the  end  unlawfully  and  cor- 
ruptly to  procure  Wituessef,  directions  and  iiH 
stroctions  for  Witnesses  to  make  Proofs  to  oon-r 
tradict  and  weaken  tlie  said  Examinations :  aad 
for  practising  and  corruptly  tampering  with 
Witnesses  to  retract  their  former  Testimonies, 
and  to  vary  from  the  same  upon  their  second 
Examination ;  And  for  tampering  with,  and 
solicitix^  other  Witnesses,  product,  and  to  be 
examined  for  his  majesty,  npt  to  depose  against 
the  said  Lord  Bishop,  but  to  conceal  their 
knowledge,  and  say  they  did  not  remember; 
and  for  Perjur?  in  an  Afiida?it  made  by  the 
Defendant  Catlin  in  this  Court,  and  suborna- 
tion thereof:  And  for  other  oficaces,  as  by  the 
said  Complainant's  Iqfqnnation  qiore  at  large  it 
doth  and  may  appeiMr> 

Upon  full  and  deliberate  hearing  whereof  ic 
plainly  and  evidently  aupeared  to  this  hoooor* 
able  Court,  tliat  there  being  another  Cause  for- 
merly depending  in  this  court,  between  his  ma- 
jesty's Attorney-Qener^I  Plaintiff,  and  the  said 
Lord  Bishop  of  Lincoln  Defendant,  for  publish- 
ing false  News  and  Tales,  to  the  scandal  of  his 
majesty's  0o?er|ia)eot^  ancj  fpr  fevfalipg  of 

Si         ' 
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^oaosels  of  State  contrary  to  his  oaili  of  a  pri- 
vy-counsellor ;  one  John  Prigeon,  gent,  was  in 
that  eaose  examined  as  a  Witness  for  the  De- 
ibiidanty  and  by  an  Order  made  in  Hillary 
Term  10  Car.  regis,  liberty  was  given  to  the 
Plaintiff  to  exaiiiitie  the  credit  of  the  said  Pri- 

f;eon  upon  certain  Exceptiuns,  whicb  were  de* 
ivered  into  this  court:  And  liberty  given  to 
the  Defendant  also  to  examine  Witnesses  to 
uphold  and  maintain  his  credit;  in  one  of 
whicb  Exceptions  was,  amongst  other  things, 
c^()ntained,  'Hint  the  said  Prigeon  beiog  by  one 
Elizabeth  Hodgson,  upon  her  onth,  accused  to 
*have  begotten  a  bastard  child  on  her  body : 
And  being  by  the  two  next  justices  of  tlie  peace 
adjudged  (he  reputed  father;  and  appealioe; 
fiom'theni  to  the  next  Qtiurter-sessions  held  in 
'ttie  gth  year  of  hia  majesty's  reign ;  tft  mislead 
the  court  of  Quarter-sessions,  bud  to  free  hini- 
^If  from  that  accusation,  did  at  several  times, 
Ali'i  by  several  persons  and  means,  after  lie  was 
BO  accused,  rabonr  to  corrupt  the  said  Elizabeth 
'Hodgson,  and  for  money  to  procure  her  to  lay 
the  s^id  bastard  child  on  sioute  other  father, 
and  to  stvear  that  some  other,  and  not  the  siiid 
Prigeoh,  had  begotten  the  said  bastard;  and 
that  he  did  labour  some  Witnesses  that  could 
have  testified  aguinst  him,  touching  the  said 
.bastard,  at  .the  said  Quarter-Sessions,  to  suppress 
their  Testimonies,  and  drew  or  endeavoured  to 
draw  others  to'  equivocate  upon  their  oaths, 
Vhen  they  did  appear. 

Mr.  ( rardincr.  Recorder  of  T/indon,  made  a 
long  and  wit^  defence  fur  the  Bishop  for  sere- 
yal  days  together,  much  of  which  is  repeated  by 
some  of  the  lords  in  lhe*r  Speeches,  which,  for 
^brevity  sake,  we  omit ;  refeirine  the  leader  to 
tho^e  repetitions  uhich  sume  ot  the  lords  do 
make  pf  the  Defence. 

As  to  the  first  Bill  depending  against  tlie  bi- 
shop of  Lincoln  in  the  court  of  Stur-Chamher, 
it  was  occasioned  by  the  Examinations  taken 
by  som«of  the  privy-council,  of  sir  John  Lamb, 
And  Dr»  Sibthorp,  who,  amongst  divert  other 
things,  testified  against  the  bishop  of  Lincoln, 
that  the  said  bishop  did  pive  them  great  dis- 
couragement in  their  proceedings  in  tlie  Eccle- 
•ianicnl  Courts  against  the  Puritans ;  and  that 
the  Bishop  asked  sir  John  Lamb,  what  kind  of 
people  those  Puritans  were  of  %ihom  he  com- 
-.Dlained,  s^nd  whetl)er  they  did  pay  the  Loan- 
Money  ?  to  which  sir  Jolin  replied.  They  did 
conform  upon  that  account,  and  pnid  their 
money ;  but  nevertheless  they  were  Puritans, 
oot  confofmable  to  the  Church  :  to  which  the 
bishop  replied.  If  they  pay  their  monies  so 
readily  to  the  king,  the  Puritans  Are  the  king's 
best  subjects,  and  i  am  sure,  said  the  Bishop, 
the  Purttans  will  carry  all  at  last,  lliese  Exa- 
minations were  sealed  up,  and  Mr.  Trumhel, 
clerk  of  the  cduncil,  wm  required  to  keep  them 
tecret,  and  permit  none  to  see  them ;  but  a, 
<liscovery  thereof  was  made  to  the  Bishop, 
wliioh,  amongst  other  matters  of  state,  was  the 
occasion  of  the  first  Bill  in  this  court  against 
the  Bishop,  as  the  LifbnnatioD  did  set  forth.    < 


Sir  John  Banks  knight,  his  Majesty's  Attorney- 
General,  bis  Reply  in  the  Case  against  tot 
Bishop  of  Lincoln. 

May  it  please  your  lordships;  Your  lord- 
ships have  heard  a  Defence  made  by  the  De- 
fendant's counsel,  that  consists  more  of  obser- 
vation than  of  proof,  and  in  examination  of  hii 
Defence,  I  shall  make  it  appear  plainly,  that 
they  very  much  fail  in  their  own  observations. 
In  their  observations  they  have  been  curious  in 
distinction  of  times,  place,  and  other  circum- 
stances, to  descant  upon  the  particulars  of  wit- 
nesses, and  men  that  were  no  parties  to  th« 
suit ;  but  for  the  main  substantial  parts  of  the 
Defence  they  have  omitted.  I  shall  desire  to 
observe  to  your  lordships,  that^  with  a  great 
scandal  on  his  majesty's  Proceedings  ic  this 
Court,  they  have  toid  you  stories  and  tales  that 
should  be  ground  ot  tliis  suit,  viz.  That  it  was 
through  malice  and  hatred  between  sh-  John 
Mounson,  Mr.  Amcock0,and  Prigeon  ;  wherefes 
it  shall  &ppear  unti>  your  lordships',  that  the 
suit  was  opon  most  just  grounds,  for  the  vindi- 
cating of  public  justice,  and  tliut  sir  John 
Mounson  hath  done  nothing  in  this  Cause,  hut 
according  to  the  duty  of  his  place,  and  clearing 
his  own  reputation.  It  will  be  necessary,  sinco 
these  things  have  been  stirred,  not  for  your 
lordships  information,  who  knows  it  well,  but 
for  the  satisfactiou  of  the  world,  t9  clear  and 
justify  his  majesty's  proceedings,  that  I  givt 
you  some  iutbrmation  of  the  true  ground  of  this 
suit,  and  of  the  necessity  of  it. 

Mich4f;lroas  4  Qar.  an  Informatbn  was  ex- 
hibited against  my  Lord  Bishop  by  my  pred^ 
censor,  and  that  was  for  the  contriving  and  pub- 
Ii2>l)ing  divers  false  Tales  and  News,  to  the 
scancuil  of  his  majesty's  Government,  and  for 
revealing  some  things  contrary  to  the  dotT  of 
hi^  place,  and  oath,  as  a  Frivy-Counseflor, 
This  Cause  came  to  issue,  aid  in  the  examina- 
tion of  Witnesses,  another  issue  happened,  a 
collateral  matter  by  itself  touclnng  the  credit 
of  Prigeon :  UpoVi  examination  of  this  it  fell 
out,  (which  we  could  oot  discover  before  publi- 
cation in  the  first  Cause)  t|^at  there  had  been 
such  tampering,  seduciu);,  and  labouring  of  the 
king's  Witnesses,  as  never  was  in  any  cause  : 
There  hath  been  such  preparations,  such  in* 
structions,  such  limitations  to  his  own'  Wit- 
nesses, to  direct  them  how  fiir  they  should 
swear,  to  what  to  give  answer, and  to  what  not. 
My  lords,  these  proceedings,  if  they  might  be 
suffered,  tend  totally  to  (he  subversion  of  all 
justice:  for  the  proceedings  in  this  Court, 
as  in  all  other  courts,  is  by  examination  6f 
Witnesses  returned  in  parchment,  not  vtvo  voce; 
therefore  if  any  be  instructed  what  to  swear  to, 
and  it  so  returned  in  ivriting,  whether  through 
threats,  or  for  fear,  or  favour,  or  affection,' it  is 
impossible  you  should  give  a  just  Sentence, 
though  you  intend  it  never  so  clear.  My  lords, 
this  appearing  after  pubKcatioa  in  the  fir^t 
-Cause,  It  waa  time,  for  example  sake,  to  briAg 
this  Cause  and  these  Misdemeahors  to  fi^  btiblic 
Sentence;  to  be  a  terror  to  idi  otKets  for  iJm 
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like.  So  Rs,  my  lorcb,  this  Cause  is  not  ground- 
ed upon  the  fabulous  storj  between  sir  Jo. 
Mouosoii,  Mr.  Amcocksy  and  Pri^eon,  but 
iipon  tiiesejust  grounds  and  proceedings;  and 
lierein  we  have  ^reat  cause  to  bless  God,  and 
wogoify  his  iDHJesty's  justice,  that  we  live  not 
under  a  cobweb-law^  that  taketli  small  flies, 
and  lets  great  ones  pass.  This  presence  doth 
tell  US|  that  honouraole  persons  who  do  deserve 
well  have  his  majestv^s  favour,  and  their  own 
iperits  do  receive  a  double  honour ;  and  this 
person,  how  great  soever,  if  he  deserve  ill,  he 
must  receive  a  sentence  according;  to  his  just 
demerit. 

My  lords,  I  shall  come  now  to  the  particular 
Charges,  and  therein  I  sball  begin  with  the  first 
Ckai^^e,  which  is  cuocerning  the  tampering  with 
the  lour  Witnesses,  who  deposed  about  this 
bastard-child;  wherein  the  state  of  (he  question 
ataodeth  thus.  In  February  10  Car.  tliere  was 
an  Order  for  the  examination  of  Prigeon's  cre- 
dit :  among  other  things  there  fell  out  a  ques- 
tion concerning  a  bastard- child,  wheilier  John 
Prigeon  was  tiie  reputed  father  yea  or  no? 
There  was  for  the  proof  of  the  fact  produced  be- 
fore the  justices  Dr.  Topham  and  Dr.  Farmery ; 
and  before  the  justices  at  public  sessions  several 
witnesses,  four  of  them,  Lunn,  Wetherel,  Anne 
Smith,  aud  Tub,  deposed  directly,  that  this 
Prigeon  was  the  father  of  this  chil'd ;  some  by 
confession  from  him,  some  by  confession  from 
herself  being  the  mother  of  the  child,  who  were 
present  at  the  time  of  her  delivery. 

These  Examinations  thus  token  for  the  truth 
of  it  that  he  was  the  father  of  the  bastard-child, 
the  justices  did  certify  it  in  public  sessions  ac- 
cordingly. But  now  my  lord  of  Lincoln  con- 
ceivetb  with  himself,  that  he  cannot  support ' 
the  credit  of  Prigeou  (which  concerned  hxm  so  ^ 
mucli)  unless  he  could  get  these  four  witnesses 
to  vary  from  their  former  testimony,  and  by 
his  agents  hath  laboured  as  you  have  beara. 
fo  this  tbey  have  seemed  to  make  some  An- 
swer :  1.  The  Order  made  2  Maii  9  Car.  and  | 
that  was  before  sir  John  Bowles, 'serjeaht  Cal- 
lis,  and  others;  and  that  Order  was  to  aciquit 
^r^eon  of  the  bastard-child,  and  to  lay  it  lipon 
one  Booth.  To  that  I  sball  give  a  clear  an- 
'3ver:  first  of  all.  Dr.  Topham  and  Farmery 
chat  were  tbe  meu  that  took  the  Examinations 
coDceming  this  bastard -child,  were  not  present 
at  the  making  of  this  .Order.  Secondly,.  Jlie  { 
Witnesses,  those  fuur  of  them  that  should  give 
the  testimony  for  the  Proof,  no  eoe  of  them 
were  present :  and  it  is  proved  that  Wetherel 
was  hired  to  be  absent :  and  in  the  last  plaqe, 
this  Order  2  Maii  was  contraried  .by  the  Order 
3  Oct.  when  all  the  other  justices  save  sir  John 
JBowles  were  present  at  the  sessions.  And  for 
the. order  that  was  confirmed  by  t|ie  court  <^f 
jKingVBench,  it  was  upon  the  reg^ty  of  the 
orqer,t)ut  ngt  in  respect  of  the, fact.  And,  my 
Iprds^there  is  another  grouted  of  it ;  for  at  that 
lime  Prigeon  bad  submitted  to  keep  the  bastard- 
.cluldy  and  given  bond, to  dbcharge  the  parish, 
^od  |pfl^ntam  the  child.  This  w^  proved  by 
/ji^  jf^Ui^sses:  but  f he  qfieoce  is  ngt  coii<;ero- 


ing  this  bastard-child ;  for  suppose  a  man  had  a 
bastard-child^  will  that  make  his  testimony 
wholly  void  ?  The  Charge  is,  that  after  such 
time,  as  this  was  fully  deposed  by  four  wit* 
nesses,  |here  must  be  a  labouring  with  them, 
ami  giving  of  money  to  make  a  retractation.  1. 
For  Weth'orers  retrai:tation,  your  lordships  have 
heard  he  ^as  examined  at  the  sessions  1  Oct! 
that  he  did  confess  there  John  Prigeon  intreat- 
ed  him  not  to  appear  at  the  sessions,  and  tiiaf 
he  should  answer  to  no  more  questions  than 
4he  court  asked  him  ;  this  was  his  deposition  at 
'the  sessions.  Being  examined  in  the  secon4 
Cause,  there  he  doth  mince  his  Deposition^ 
160  Int.  he  saith  Prigeon  did  not  draw  him  btr 
bribes  or  rewards  to  equivocate.  And  that  i^ 
was  for  bribes  and  rewards  it  appeareth  by 
George  Walker's  Examination  ;  fiir  he  swcar- 
eth,  tlmt  this  money  was  to  be  paid  lo  a  butcher 
by  6d,  in  a  joint;  so  itvtns  not  given  as  a  hribe^ 
but  by  6d.  in  a  joint  of  meat.  George  Walker 
sweareLh,  that  Owen  and  Powel  shewed  We- 
therel a  Dictionary,  and  shewed  him  the  mcari- 
ipg  of  the  word  Equivocation  and  Subornation^ 
and  thi»  discourse  was  'f doted  to  Elizabeth 
Smith.  To  which  the  Recorder  replied,  Mr. 
Attorney  mistakes  tiimself;  I  wilt  not  (saith 
the  Attorney)  touch  upon  any  thing  in  my 
Reply  that  will  not  btaihiy  appear  in  the  Book*. 

To  take  off  this  Charge  concernii^  Wetherel, 
they  have  read  Wetherers  Deposition)  (agoing 
whom  all  this  proof  is)  to  the  2,  S,  4,  and  5  Int. 
to  which  IntertQgatories  his  DepositTon  is  f 
plain  negative  pregnant,  made  upon  a  leadinir 
Int.  thus  :  Whether  (did  Powel  at  the  time  and 
place  aforesaid  request  you  to  write  yoiir  nam^ 
to  ^hy  note  at  all  f  (to  shew  that  it  is  Jeadingj 
Wethere*!  ap'syrerieth  Int.  5,*rhat  the  said  Powel 
did  not  in  January  aforesaid,  at  the  place  afore- 
said, request  nim  to  write  his  Answer  16  anv 
note,  or  to  any  note  to  such  effect ;  so  he'swea^- 
etn  he  did  pot  at  that  time  and  place  shew 
such  a  lBok,e. '  The  Deposition  of  Walker  it, 
l^liat  *by  the  direction  o^f*  Owen  and  Ifdwel  hp 
tendered  tbie  note,  as  by  the  direction  of  th^ 
lord  bishop.  Another  thing  upon  the  exam^na* 
tion  of  ty^therel,  he  was  not  examined  till  thp 
16th  of  May  13,  and  at  that  time  he  had  copi<M 
of  Walker's  Examinations,  and  so'  prepare^ 
himself. 

Tliis  is  the  answer  I  give  to  the  Deposition  of 
W^eiherel. 

Tliey  had  next  George  Walker,  a  Defendant, 
who  hath  'confessed  against  himself  suflScient 
matter,  for  which  I  ^ope  your  lordships  will 
Sentence  hiip.  It  is  proved  he  was  imployed 
to  tamper  with  Alice  bmith,  and  he  must  hf 
the  man  to  give  an  account  to  my  lord  bishop 
t)f  the  proc^edinp.*  They  say  it  was  a  lawful 
and  justifiable  thmg  to  ask  a  witness"  a  ques- 
tion, and  timt  Wetherel  was  but  asked  the 
question,  aiid  nothing  more :  my  lords,  here  Js 
more  than  asking  the  question,  it  appeareth  i|i 
the  proof  that  there  was  a  Note  delivered  by 
Powel  to  Walker  to  subscribe, there  was  shew- 
ing to  Wetherel  a  Dictirjnary  to  expound  the 
words  JBc^uivocatioii  and  Subornation;  so   it 
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nnd  not  upon  him :  mnd  ihen  tliis  Deponent 
asked  her,  if  she  were  not  mi>tuken,  for  he 
meant  it  was  to  lay  che  child  upon  any  other 
t^iac  was  the  right  thther ;  »he  answered  again, 
no,  she  was  not  mi^Oaken,  the  6/.  was  to  pro- 
cure her  CO  lay  it  upon  any  other,  and  not  upon 
him;  and  »:tid  further,  that  the  woman  had  ac- 
knowledged Prigeon  had  twice  the  use  of  her 
hod?  Against  the  church  wall;  that  George 
Walker,  in  tlie  presence  of  Powel  and  Owen, 
and  others, related  unto  them  the-suhstooce  and 
effect  of  the  whole  discourse  with  Alice  Smith 
at  Morton;  and  one  of  them  desired  to  write 
his  Letter  to  the  bi»hop  to  give  liim  satisfac- 
tion, and  told  this  Deponent  it  was  desired  hy 
Owen  and  Powel  to  give  his  lordship  an  ac- 
count of  their  journey;  in  which  Letter  was 
expressed,  that  they  could  gain  nothing  out  of 
Alice  Smith. — My  lords,  to  confirm  this  we 
read  George  Walker  Int.  17.  who  proveth  the 
like  pressing  of  Alice  Smith ;  and  in  the  end 
the  consequence  was,  Alice  Smith  did  vary  from 
what  slie  had  form4rlv  sworn. 

Next  place  they  have  given' some  Answer 
unto  Robert  Richardson,  to  the  35  Int.  (which 
being  read  was  to  this  effect)  saith,  John  Pri- 
geon the  elder  did  acquaint  this  Deponent  to 
come  and  speak  with  the  bishop  of  Loncoln  be- 
fore his  Examination,  and  accordingly  his  lord* 
•hip  did  in  bis  little  parlour  speak  with  this  De- 
ponent, and  did  then  and  there  acquaint  him, 
that  he  had  seen  the  copy  of  the  Examinations 
taken  at  the  Sessions,  and  did  ask  this  Depo-% 
nent  who  drew  up  the  same ;  this  Deponent 
answered  his  lordship,  that  be  did  it  as  clerk  of 
the  peace :  the  Bishop  said,  he  was  mistaken 
in  the  penning  of  the  Deposition,  for  that  he 
should  have  said,  to  lay  the  child  upon  the  right 
father,  and  not  otherwise.  The  Bishop  asked 
how  he  would  interpret  the  Record ;  he  said 
he  could  think  no  ottierwise  of  it  than  as  the 
Witness  had  sworn.  And  this  Deponent  fur- 
ther saith  he  verily  believeth  his  lordship  would 
have  had  him  to  have  altered  the  Record,  tlikit 
it  might  not  trench  upon  Prigeon^s  credit,  for  be 
would  have  had  him  given  it  a  right  father. 

My  lords,  your  lordships  may  observe  first  of 
all,  that  my  lord  Bishop  sent  for  itichardson  to 
come  to  him  and  speak  with  him,  before  he 
should  be  examined ;  then  my  lord  a&ked  who 
drew  the  Deposition  of  Anne  Tub  and  Alice 
Smith ;  he  told  him  they  were  drawn  up  in  Open 
court;  he  said  he  thought  the  Deponent  wai 
deceired,  for  it  should  be  upon  the  right  father  ; 
so  here  was  a  retractation,  which  was  the  point 
in  issue.  3.  He  asketh  him  how  be  would  in- 
terpret the  Record,  and  wibhed  him  to  be  tender 
of  Prigeon's  credit. 

My  lords,  this  is  of  great  consequence ;  for 
if  my  Lord  Bishop  could  have  gained  the  razing 
of  this  Record,  to  lay  the  bastard  child  upon 
any  other  that  was  the  right  father,  then  he  had 
gained  the  cause ;  for  the  tampering  with  Wit- 
nesses was  the  ground  of  the  cause. 

The  next  Objection  they  made,  wa*  toudiing 
the  fftsching  away  of  this  same  AKce  Smith. 
Tliey  have  (ol<  your  brdships^  that  she  wti 


Was  not  an  asking  for  bare  inforinatiou,  but  a 
tendering  of  notes  to  avoid  equivocation  in  the 
cause. 

In  the  next  place  they  have  insisted  upon  the 
Deposition  of  Lunn  and  Alice  Smith ;  wherein 
they  say,  that  what  they  have  said  was  but  an 
explanation  of  what  they  had  formerly  swi>m, 
and  no  retractation,  and  that  it  was  lawful  for 
a  uitnes<«  to  explain  himself:  but  it  will  apfiear 
to  be  a  uhiin  retractation.  1.  Alice  Smith  «Kd 
depose  fonnerlv,  that  Prigeon  sent  for  her,  de- 
ainng  her  to  see  if  she  could  get  the  woman  lay. 
the  ( hiid  upon  any  other.  That  was  her  De- 
|>o.sitton  at  the  sessions.  But  in  the  second 
Clause  she  swfareth  it  was  to  get  her  to  lay  the 
thild  upon  any  other  that  she  n-puted  to  be  the 
father  of  it,  Hod  not  upon  himself.  And  so  for 
Anne  Tub  her  Di  position  at  the  sessions,  that 
Prigeon  had  offered  her  20s.  to  get  her  lay  the 
thil(|upon  any  other  but  upon  him;  but  her 
Deposition  in  tiie  second  Cause  to  lay  the  child 
upon  some  that  were  the  true  father :  so  here 
is  a  Deposition  that  a  bribe  should  be  (^iven  to 
lay  tlie  child  upon  any  other  hut  upon  Prigeou, 
and  now  to  depose  to  lay  the  chUd  upon  the 
true  father,  u  a  crossing  of  the  former  depo- 
^itioni  and  far  fiom  an  explanation. 

Tluy  have  talxen  some  Exceptions  to  George 
Walker,  to  shew  how  improbable  a  thing  it  was, 
that  he  siiould  be  a  fit  person  to  negociate  in 
this  hu-^inesSyand  they  told  your  lordships  some 
reasons-:  George  Walker  and  Prigeon  were  not 
kind,  and  therefore  unlikely  George  Walker 
fehould  be  employed  for  supporting  tne  credit  of 
Prigeon.  1.  In  this  particular  they  have  not 
fead  thuttiierc  was  any  difference  between  them 
two.  2.  George  Walker  might  be  very  well 
toiade  choice  of  to  be  employed,  for  he  was  a 
proctor  in  my  lord  bishop's  Court.  3.  Suppose 
there  were  differences  between  them  two,  this 
was  an  employment  for  the  bishop  of  Lincoln ; 
for  this  was  a  service  for  my  lord  bishop,  who 
vtas  much  engaged  to  maintain  the  credit  of  Pri- 
geon, for  it  appears  out  of  his  own  mouth  by 
three  witnesse.-,  that  it  had  cost  him  1,200/.,  and 
1,000/.  to  maintain  his  credit;  for  Prigeou  at 
this  lime  had  taken  the  child  upon  him,  but  the 
service  that  was  to  be  done  was  for  the  bishop, 
and  therefore  George  Walker  a  fit  man  for  it. 
But  they  say  here  was  only  a  question  asked  of 
Alice  Smith,  whether  she  i)ad  said  so?  here  was 
liO  tampering  with  her  to  alter  her  Deposition  : 
Look  upon  the  Deposition  of  Alice  Smith  to 
Int.  39,  31,  and  there  it  will  appear  unto  your 
lordships,  it  was  not  a  bare  asking  of  a  question; 
did  not  he  say  it  was  to  lay  the  child  upon  any 
other  that  was  tlie  true  father?  but  the  very 
question  asked,  they  endeavoured  to  have  proved 
Sn  the  second  Cause.  The  question  was,  whe- 
ther that  Alice  Smith  could  depose  that  Prigeon 
said  unto  her,  Get  the  %%omftu  to  lay  the  child 
Upon  the  true  father  ?  George  Walker  brought 
Vord  to  tlie  bishop  they  could  gel  nothing  from 
her  as  yet. 

£.  Smith  Int.  29.  saith,  Alice  Smith  did  then 
et^d  there  seriously  aihrm,  that  Prigeon  offered 
t%t  il\  t«  iu^y  the  bascatd  cjiild  upoo  any  other. 
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brought  to  Huntington^und  not  finding  tite  com- 
missioners thero,  tbey^  brought  her  up  to  Lon- 
don, add  here  she  was  examined,  and  if  the 
king's  Council  would  have  examined  her,  they 
night  have  exhibited  Inierr';  and  they  have 
told  your  lordships,  that  the  Charge  was,  that 
she  was  shifted  trom  place  to  place,  that  she 
might  not  be  examined  as  a  witness  for  the  king. 
Tbey  have  utterly  mistnkeu  tliis  Charge  of  the 
Information;  for  the  Charge  is,  that  they  did 
ihift  her  away  from  place  to  place,  that  she 
should  not  be  examined  as  a  witness  at  the 
commission.  9.  Of  purpose  to  cause  ^er  to 
Vary  and  retract  her  testimony,  by  working  with 
her  durine  the  time  of  the  execution  of  tht^  com- 
mission, that  she  should  have  been  examined 
lor  the  king :  For  this  commission  was  executed 
Rt  Bedford  but  IS  miles  from  Huntington, 
where  they  were  with  Alice  Smith;  and  if  tbey 
had  not  an  end  in  it,  they  might  as  well  have 
brought  her  to  Bedford,  being  but  13  miles,  as 
to  London,  being  60  mUes.  9  Martij  the  com- 
mission was  executed  at  Bedford :  13  Martij 
executed  at  Leicester:  21  Martii  adjourned 
fend  executed  at  Lincoln  \  7  Aprilis  executed 
at  Hontington ;  and  the  very  day  that  she  was 
examined  at  London,  this  Alice  Smith  they  sent 
«nto  her,  and  proffered  her  money,  told  her  she 
tiiottld  never  want;  she  went  away  in  poor 
habit,  ^lad  to  borrow  her  maid*s  cloaths>  return- 
eth  again  gentlewoman-like,  and  lendeth  money. 

They  say,  when  she  was  At  London,  she  con- 
tinued there  keeping  an  Ale-house  at  Whittiog- 
ton's  Cat  till  the  sickness  in  Michaelmas  Term, 
and  then  was  forced  to  go  into  the  country ; 
and  all  that  time  they  might  have  examhaed  her 
for  the  king,  living  in  so  op^  a  manner.  I 
agree,  she  might  have  liv^  openly  at  Whitting- 
ton's  Cat,  and  be  known  to  the  Justices  of  the 
Peace  for  keeping  of  an  Ale-house,  or  perhaps 
for  her  good  behaviour;  but  how  the  prosecutor 
of  the  Cause  should  come  to  find  her,  I  know 
not:  when  she  was  with  her  husband,  all  his 
goods  bad  like  to  have  been  taken  in  execution, 
and  she  had  hot  40«.  to  redeem  them ;  yet  she 
had  means  enough  to  furnish  an  Ale-house,  and 
to  live  afterwards  gentlewoman-like.  But,  my 
lords,  they  have  pressed  us  how  we  hring  these 
Charges  home  upon  my  Lord  Bishop,  nothins 
Axeth  upon  him  they  say;  God  forbid  he  should 
be  charged,  unless  he  be  an  actor  or  procurer. 

1.  Observe  these  retractations,  and  these  va- 
riations in  the  Depositions,  they  were  procured 
to  maintain  the  credit  of  Prigeon :  It  appeareih 
by  three  Witnesses  that  have  been  read,  out  of 
mj  Lord  Bishop's  own  mouth,  that  the  main- 
taining of  the  credit  of  Priiteon  hath  cost  my 
Lord  Bishop  1,200/.  and  another  speaketh  of 
1,000/.  If  this  Cbaree  come  not  home  to  my 
I^rd  Bishop,  why  should  he  conclude  himself 
of  expendini;  1,200/.  to  maintain  his  credit;  for 
it  did  concern  my  Lord  Bishop,  for  he  was  his 
principal  Witness  in  the  first  Cause. 

Owen  and  Powel  were  the  servants  of  the 
Bishop ;  and  when  in  tbeir  journey  they  could 
tiot  prevail  any  thing  with  Alice  Smith,  then  the 
Wtcomat  of  tftat  must  be  giten  to  my  Lord  Bi- 


shop^ and  Walker  most  write  a  letter  accord- 
ingly :  Cai  bono,  say  they,  who  should  receive 
benefit  but  Prigeon  ?  Prigeon  was  the  principal 
witness  in  the  first  Cause,  my  Lord  Bishop  did 
maintain  his  credit;  it  was  no  advantage  to 
Prigeon,  for  the  bastard  child  vras  submitted 
unto.  And  then  your  lordships  have  heard  what 
a  tampering- hath  been  with  Richardson,  and 
that  by  my  lord,  himself;  who  sent  for  him  to 
come  and  speak'  with  him  liefore  he  was  exa- 
mined; and  if  he  had  prevailed  with  Richard- 
ton  upon  this,  there  had  been  an  end  of  ihm 
business,  for  the  retractation  of  Anne  Tub,  and 
Alice  Smith,  and  Wetlierd,  bad  been  at  ha 
would  have  it ;  then  for  the  leading  Interr^  ex- 
hibited by  himself  in  this  Cause ;  to  as  I  say 
these  thines  trench  upon  the  Bishop,  and  upon 
CadwaUader  Powel,  and  George  Walker,  ttat 
were  employed  about  Alice  Smith :  he  prtH 
cured  Wetherel  to  subscribe  a  note,  would  have 
the  meaning  of  the  words  equivocation  and  su- 
bornation to  be  expounded ;  and  this  is  the  man 
must  give  an  account  of  the  proceedings  wkb 
Alice  Smith  to  the  Bishop;  antd  all  thb  appoar- 
eth  upon  his  own  Examination. 
These  are  the  things  upon  tfie  first  Charge. 

I  shall  proceed  to  the  second  Charge,  mj 
lord  bishop  of  Lincoln's  scandal  of  the  public 
Justices  of  the  sessions,  in  saying  the  Order  3 
Oct.  was  a  pockct-order,  made  in  an  inn  or 
an  ale-house,  and  before  any  witnesses  were 
examined.  Your  lordships  may  remember, 
that  upon  this  Chaise  we  made  Proof,  1.  That 
the  matter  of  the  Order -was  resolved  by  the 
mfaole  court.  2.  Tliat  what  sir  Jo.  Mounarm 
did  was  at  the  open  sessions,  at  tlie  desire  of 
the  other  justices.  3.  That  my  lord  bishop  of 
Lincoln  had  notice  of  the  due  making  of  this 
Order,  and  was  satisfied  it  was  justly  and  duly 
made;  yet  when  sir  John  Mounson  was  gone 
into  the  country,  he  questioned  it,  that  it  was 
not  made  legally,  but  was  aj)6cket-Order  made 
in  an  inn  or  an  ale-house;  proved  by  three 
witnesses. 

That  which  hath  been  said  against  thb 
Charge,  That  the  bishop  had  reason  to  qoestioii 
this  Older  3  Oct.  for  J.  S.  told  him  sir  John 
Mounson  pulled  it  out  of  his  pocket  upon  the  ' 
bench;  it  appeareth  by  Dr.  Farmery,  William 
Parkinson,  and  Mr.  Dallison,  that'  my  lord 
bishop  was  informed  the  Order  was  duly  made, 
yet  he  doth  publish  it  to  be  made  in  an  ion  or ' 
an  ale-house. 

Next  place  tbey  say  Parkinson  was  a  single 
witness ;  he  was  nn  single  witness,  neither  for 
thf  Tampering,  i)or  for  the  Scandal;  for  it  ap^* 
pears  by  Wthiam  Amcocks.  the  bishop  woold 
tiave  hiid  the  Onler  3  Oct.  impeached ;  and 
that  if  he  were  exaniinr  <{,  he  should  say  nuthingt 
Richardbon  «(aid,  that  the  bishop  would  have 
had  him  accuse  sir  John  Mounson  for  the  un- 
due making  of  the  order;  »o  as  I  say  for  the 
scandal,  and  for  the  tHUipering  in  this  kind, 
Parkinson  was  not  a  single  witness ;  nor  in  the 
aflSnning  chat  the  bishop  said  it  had  cost  bim 
1,0001.  \»  maimiim  the  citdic  of  Priceon,  for 
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sir  TKo.  Moonson  and  Smith  both  swear  the 
bishop  said  it  had  cost  him  1,200/.  and  Parkin- 
SOD  speaketh  of  1,0001.  and  said  farther,  that 
the  bishop  threatened  to  bring  him  into  the 
Star-Cliamber,  because  he  would  not  comply 
with  the  bishop ;  but  they  say  agaiost  Parkinson 
be  was  prepared  by  an  Affidavit  For  that, 
1  must  remember  unto  your  lordships  that  this 
Affidavit  was  made  by  Parkinson  upon  occa- 
aion  of  the  abuse  offered  by  my  lord  bisliop  at 
the ' execution  of  the  Commission;  at  which 
time  the  second  suit  was  not  thought  of,  for  it 
was  doubted  whether  we  should  proceed  upon 
the  Affidavit  according  to.  many  precedents,  or 
by  way  of  Informntioii,  which  was  tlie  cause  of 
this  information.  They  say  this  report  might 
be  raised  by  Prigeon;  besides,  no  time  appears, 
wlien  this  scandal  was  raised ;  they  are  mis- 
taken in  this,  for  it  appeareth  by  Parkinson 
43  Int.  that  the  bishop  said  20  Martij.  10  Car. 
it  was  a  Pocket-Order,  and  made  before  wit- 
nesses were  examined ;  and  then  Richardson 
Int.  78,  to  the  same  purpose ;  and  £.  Smith 
Int.  78,  that  this  scandalous  report  was  publish- 
ed  in  March  10.  They  say  here  was  only  a 
breach  of  a  promise;  the  bishop  only  made  a 
promise  to  sir  John  Moun&on,  that  his  order 
ahouUl  not  be  examined  after  be  was  gone.iuto 
the  couotrv ;  aiid  will  your  lordships  punish  a 
man  for  the  breach  of  a  promise :  the  breach 
of  the  promise  was  not  the  thing,  as  the  be- 
traying of  the  truth  in  the  kiog^s  cause,  and  it 
was  the  policy  of  the  bishop  to  #end  away  sir 
John  Ikiouoson,  and  afterwards  draw  it  into 
question  in  his  absence. 

I  do  not  remember  any  more  tliey  have  said 
concerning  this  charge.  But  now  it  appeareth 
upon  this  charge,  1.  That  the  bishop  hath 
published  that  this  order  was  macle  in  an  ion 
<»r  an  ale-house,  before  any  witoesses  were 
examined,  to  the  scandal  of  pubUc  justice. 
That  is  the  first  o6fence  in  this  second  charge. 
2.  It  is  scandalous  against  his  own  knowledge, 
proved  by  three  witnesses.  3.  His  endeavour 
to  suborn  Parkinson,  1.  To  send  for  him  before 
be  was  examined,  and  would  have  had  him  say 
the  order  3  Oct.  was  made  in  an  inn  or  an  ale- 
bouse.  2.  To  affirm  to  Parkinson,  that  some 
of  the  justices  had  confessed  as  much,  and  did 
threaten  him,  that  if  he  did  not  agree  with  the 
justices,  he  should  be  questioned  in  the  Star- 
Chamber;  and  wbeii  he  could  not  prevail  with 
bim,  then  he  did  direct  him,  if  he  were  examin- 
ed he  should  answer  only  to  the  bare  Interr'; 
«o  in  theae  particulars  my  lord  bishop  is  con- 
cerned in  this  charge.  Lunn,  he  is  concerned 
in  this  also,  for  he  was  imployed  to  speak  with 
Parkinson,  and  kept  him  from  the  church,  lest 
he  should  meet  with  Kilvert  who  was  an  in- 
former: And  Int.  5,  he  wislied  Parkinson  to 
answer  to  no  more  than  to  the  bare  Int.  and 
be  should  be  well  paid  for  his  pains.  So  as  I 
•hall  leave  this  second  charge,  wbiqh  doth  re- 
flect upon  my  lord  bishop  and  J^unn.  And 
whereas  they  have  pretended,  that  air  John 
Mounson  should  be  an  enemy  to  Prigeon, 
thore  WM  no  proof  at  aU  of  tU^  m^Offi  )>^^# 


for  in  truth  he  was  the  best  means  to  release 
Prigeon,  to  g^t  the  order  in  tlie  KiogVBencb. 

The  third  Charge  is  concerning  the  Affidavit 
of  Catlin  11  Maij.  11  Car.  made  a  scandaloua 
Affidavit,  which  was,  that  Ppkiusou  told  him^i 
he  came  to  swear  against  .the  bishop,  and  that 
sir  John  Moonson  had  promised  him  100(.  for 
it,  and  he  woald  swear  home,  and  feather  his 
nest  by  swearing  against  my  lord  bishop.  1. 
Your  lordships  have  observed  what  nu&nner  of 
person  he  was  that  made  the  Affidavit,  he  ap- 
peareth by  tlie  sentence  in  the  high  commission 
to  be  tf  common  swearer,  a  common  bail,  &e. 
so  infamous,  as  I  shall  not  need  to  repeat  the 
thing  in  the  sentence ;  and  fur  any  thing  sai^ 
to  support  liis  credit,  .nothing  will  sway  with 
your  lordships  judgments.  Tk»at  that  Affidavit 
IS  false,  appearetli  hy  Parkinson's  oath;  and 
that  it  was  contrived  in  an  Inn  in  tlie  presence 
of  Walker  and  Mostein  is  plainly  proved. 

In  this  the  Defendants  Couusd  iirst  make 
objection  against  the  Sentence,  that  this  sen* 
fence  was  after  such  time  as  he  was  examined  ; 
and  though  he  be  convicted  of  a  scandal  sub- 
sequent, that  doth  no  wa)  blemish  his  testi- 
mony :  1. 1  say,  by  the  sentence  it  doth  appear 
it  was  for  offences  done  three  or  four  years 
before  his  deposition  taken ;  so  the  sentence 
>Ta&  for  matter  of  o^nce  done  before  h>s  de- 
position, and  the .  sentence  is  but  rledaratory 
of  what  he  was  then :  But  they  liave  read  five 
mioisters,  that  Catlin  is  a  man  of  good  credit, 
aud  one  that  prtacbeth  well,  andmaketh  a 
conscience  of  an  oath.  1.  These  witnessff 
are  but  such  witnesses  as  we  produce  upon  our 
law-wa^er,  or  for  compurgators;  they  swear 
only  as  in  oouiunc<«i  charity :  every  man  u  bound 
to  think  another  man  honest,  unless  they  did  ' 
know  the  contrary,  and  some  of  these  wituetsef 
live  a  great  way  otif,  some  40  miles.  The  main 
part  of  their  defence  hath  been  to  discredit 
Parkinson,  and  that  they  have  done  two  ways ; 

1.  They  say  he  was  a  di^uised  person,  and 
came  in  a  minister's  hahit,  and  called  himself 
by  the  name  of  parson  Watson,  to  entrap  Cat- 
lin, and  therefore  a  witness  not  to  be  beUevcd. 

2.  They  do  pretend  that  Parkinson's  dcpositi^m 
was  taken  to  fortify  his  affidavit. 

For  the  fir&t,  this  great  matter  that  he  shoul^ 
be  a  di^uised  person,  and  forswear  liis  i>ame, 
aud  called  himself  by  the  name  of  Parson  Wat- 
son, and  Catlin  not  to  know  him,  the  matter 
was  thus. 

When  Parkinson  did  see  what  an  Affidavit 
Catlin  made  against  him,  he  did  say  that  this 
Catlin  did  not  know  him :  to  that  end  and  pur- 
pose, going  with  Mr.  Culverwell  a  gentleman  of 
400(.  per  annum^  went  purposely  mto  Ctttliu*3 
company  to  see  if  he  did  know  him.  We  shall 
prove  unto  your  lordships,  that  Parkinsop.difl 
pot  come  in  any  disguised  habit ;  true,  he  y^^^ 
in  a  black  suit,  but  m  no  piinister's  habit,  nor 
coat  upon  it,  but  in  a  black  suit  proper  for  a 
justice  of  peapc*s  clerk :  Your  lordships  ytA 
rather  .believe  ^JKit  which  is  judicially  ^worq, 
than  c^tr^udicially  sppkep.    I  shall  (k^re  t9 . 
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fcinson  did  itot  come  in  koj  such  disgnised  ha- 
bit; which  being  read,  Mr.  Attorney  proceeded, 
myin|^  1*.  I  shall  observe,  that  the  ttro  \vit- 
nesses,  Booth  and  his  ««ife,  swear  he  did  not 
coobe  in  any  minister's  habit,  i.  It  appeareth 
for  half  an  hour  together  Catlin  did  not  know 
Parkinson,  till  Mr.  Culverwcirs  inughing  at 
parson  Watson's  proffer  to  preach  at  Cutlin*s 
church  next  dhy. 

In  this  third  Charge  I  shall  observe,  hbw  it 
Irencbeth  upon  these  Defendants,  (1.)  You 
find  Catlin  guilty  of  perjury  in  making  of  a 
false  Affidavit  against  Parkinson ;  and  that  he 
hath  been  formerly  indicted  of  perjury,  your 
lordships  have  heard  by  the  sentence  in  the 
high  commission.  Walker  and  Mostehi  were 
present  at  the  contriving  of  the  affidavit.  It 
was  all  one  to  Catlin  whether  to  swear  against 
fir  Jo.  Mounson,  or  Dr.  Farmery. 

My  lord  bishop  of  Lincoln  (it  should  seem) 
did  take  this  as  a  courtesy  d^ne  unto  him,  for 
he  did  intend  to  give  Catlin  a  living  of  80/.  per 
ahnum,  but  that  he  'was  advised  bv  Walker  to 
stay  thts  living  till  tbis  cause  was  hc^ard.  My 
lord  bishop  writ  his  letter  unto  Ilichardson  oIi 
Catlings  behalf,  that  if  any  indictment  were  at 
sessiuns  against  Catlin  for  k  common  barrator, 
he  should  stay  the  same,  and  Powel  his  own 
servant  carried  the  letter.  Besides  witnesses 
swear  Catlin  did  boast  of  his  favour  firom  the 
bisliop :  he  brought  gold  home  with  bini,  be- 
tides 3/.  given  him  to  bear  his  charges. 

I  shall  now  proceed  unto  the  fourth  Charge, 
which  standeth  thus :  20  Mai'tii  10  Carol! ,  a 
Commission  was  executed  at  Lincoln,  and  this 
was  to  dxamine  him  touching  the  credit  of  TVi- 
geon ;  divers  Witnesses  were  there  produced  ou 
the  king*s  part.  My  lord  bishop,  and  other 
the  Defendants  did  draw  from  the  king's  wit- 
nesses what  they  had  deposed,  and  threatened 
some  of  them  after  they  were  examined  on  the 
king's  part ;  this  is  the  charge. 

Lancelot  Harpham  to  the  94th  Inter,  saith, 
*ipon  this  dept)neni's  relation  my  lord  bishop 
willed  Lunn  to  call  for  pen,  ink  and  paper,  and 
tvished  this  deponent  to  write  down  the  sub- 
stance of  «i  but  he  had  sworn,  ^hich  this  depo- 
nent by  his  lordship's  persuasions  did ;  but  ivhca 
his  lordship  had  read  the  same  he  liked  it  not/ 
but  wished  the  said  Lunn  to  write  down  the 
substance  of  this  deponent's  Relation,  which  he 
did  accordingly,  and  then  ihis  deponent  sub- 
scribed his  name  thereunto ;  then  the  Attorney- 
General  said,  here  was  the  offence  of  the 
bishop  to  drawn  from  Harphum  the  substance 
of  wliat  he  had  sworn,  the  charge  being  for  tnm- 
-pering  with  Harpham.  and  other  the  king's  wit- 
nesses. Bates  saith  ne  was  sent  with  a  mes- 
sage from  the  bishop  to  Edward  Smith.  These 
things  are  laid  as  crimes  upon  my  lord  bishop 
in  this  fourth  charge.  (1.)  In  sending  fbr  Ea- 
wnrd  Smiih  before  he  was  examined,  and  con- 
veying him  out  at  the  back-door,  that  my  lord 
bishop  should  instruct  him  what  to  depose, 
sending  for  him  after  examination,  questioning 
hhn  what  he  had  deposed,  and  told  him  he  had 
lirorn  maliciously.    Next  plftc'«  was  this  mes- 


sage intended  for  Edward  Smith.  (3.)  The 
threatening  of  Edward  Smith  the  king*s  witness, 
that  he  woold  sit  upon  h'S  skirts.  (4.)  My  lord 
bishop's  sending  for  Harpfiam  afcer  he  was  ex- 
amined, making  him  set  down  the  substance  of 
his  de(>0bition.  (6.)  William  Amcock  sweareth 
that  Powell  shewed  him  an  interrugt^tory  read^ 
drawn  to  swear  unto,  and  wished  him  Co  be 
careful  what  he  swore,  when  he  was  examined 
for  the  king ;  For  Lunn,  he  said,  he  never  played 
the  knave  but  in  this  business. 

As  to  the  executing  of  the  Commission  at 
Dncoln  in  March,  10  Caroli,  wherein  KiU'ert 
was  emplo}'ed  to  attend  for  the  king:  my  lont 
bishop  of  Lincoln  called  him  base  fellow,  svocy 
fellow,  base  rascal,  proved  by  three  witnesses. 
The  charge  is-likewise  against  Lunn,  who  called 
him  base  lellow,  and  told  him  *  if*  the  business 
'  4vcre  over,  Ue  should  know  he  was  a  man.^ 
These  imperious  speeches  from  the  bishop  must 
needs  dishearten  the  witnesses  that  did  come 
for  the  king. 

Lastly,  As  to  the  Charge  for  undue  getting 
of  Copies,  to  the  intent  to  make  a  Counter- 
proof  of  the  King's  Witnesses.  Yo\ir  lordsliips 
may  remember  how  Allen  gave  information  to 
the  king  a^raitist  the  bishop,  for  the  contriving 
of  false  nev^s  and  tales  scandalous  to  tlie 
king's  government.  The  referrces  that  took  the 
examination  of  Dr.  Jo.  Lasib,  Dr.  Sibtlwrpe^ 
and  others,  they  did  trust  sir  William  Beecher 
in  this  examination ;  they  gave  him  a  charge 
that  the  examinations  should  be  kept  secret,  ac- 
cordingly he  sealed  them  up,  and  when  his 
waiting  month  was  donr,  he  delivered  them 
over  to  Mr.  Trumbell ;  yet  by  undue  mean* 
my  lord  bishop  eot  copies  thereof.  (1.)  It  ap- 
peareth  by  sir  William  Beeeher,  inter.  5,  that  he 
wal  moved  by  several  persons  at  court,  to  let 
the  lord  bishop  understand  the  effect  of  these 
examinations;  and  that  my  lord  bishop  made 
use  of  those  examinations,  it  appeareth  by  tho> 
proof  thM  hath  been  read ;  and  that  the  seal 
was  broken  off,  and  copies  delivered  to  his 
steward.  Now  whether  these  be  not  strong 
presumptions,  that  my  lord  bishop  had  the  sight 
of  them,  I  must  leave  to  your  lor^lships. 

My  lords,  I  have  done  with  the  (.articular 
Charges,  and  your  lord^hips  have  heard  in  the 
prosecution  of  this  Cause,  and  in  the  proof  pf  it; 
a  heap  of  Offences,  all  tending  |o  tlie  »ub\ersioQ 
of  public  justice;  a  labouring,  tamperiug^ 
subornine,  seducing  and  sendhig  away  of  the 
king's  Witnesses  to  suppress  the  truth,  to* 
swear  against  the  truth,  and  to  cauj>e  Witnesses 
to  make  retractation  ;  a  scandal  raised  againsc 
the  proceedings  of  the  justices  at  the  sessions, 
and  m  particular  an  aspersion  cast  on  the  per- 
son of  sir  John  MoonSou,  as  though  he  had 
made  the  order  in  an  Inn  or  an  Alc-liouse,  be- 
fore any  witnesses  were  examined.  I  ^lope 
your  lordships  will  clear  him  in  liis  reputation^ 
that  he  hatn  done  nothing  in  this  cause  hi&t 
what  bccoroeth  a  person  in  his  place,  and  what 
at  otheriimcs  hath  been  done  bv  him  and  other 
ju'<tice3  in  a  public  manner.  My  lords,  these 
Offences,  if  they  were  comouttcd  by  an  ordi* 
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nary  person ,  are  great  crimes  in  theouelTes,  but 
being  done  by  my  lord  bishop  of  Lincoln,  who 
is  preluiutf  to  be  »  guide,  a  light,  a  jodge 
among  die  king*s  people,  and  to  have  a  superin- 
tendeut  cure  of  souls  within  bis  diocess,  these 
things  considi^rcd  in  bis  person  must  needs  ag- 
gravate his  offences,  for  him  that  should  be  a 
ighr,  to  become  darVoess,  and  a  guide  to  lead 
men  into  error,  a  judge  to  orerturo  tlie  course 
of  justice,  in  suborning  of  witnesses,  &c.  These 
things  if  tJiey  be  not  remedied  will  draw  upon 
this  nation,  that  in/iimy  that  was  upon  the  peo- 
ple of  Greece,  tliat  they  would  buy  and  sell 
testimony,  dare  mutuutn  testimonium :  But 
%%hat  foilowtd  upon  that,  but  the  subversion 
and  riiiu  of  the  common-wealth  ?  For  him  that 
faatb  thi»  superintendent  cure  of  souls,  to  do  any 
thing  fur  the  destroying  of  mens  souls,  it  is  an 
high  offence.  Fletn  lib.  5.  cap.  who  wri^in 
the  time  of  £.  $.  Si  Perjurus,  &c.  That  the  man- 
•layer  killeih  the  body,  but  the  suborner  killeth 
his  own  soul,  and  the  soul  of  him  that  swearcth. 
1.  Against  my  lord  bistiop  I  pmy  Judgment, 
that  he  may  be  deeply  lined,  and  receive  a 
declaratory  Sentence  of  this  Court,  as  un- 
worihy*  ofuny  Ecclesiastical  Dignity  or  Sacred 
Orders,  and  to  be  recommended  to  the  High- 
Commission  for  that  purpose ;  Pas.  34,  Eliz. 
in  a  suit  in  the  Star-Cliamber  agatnr.t  tlie 
hishop  of  St.  Davids  (or  contriving  and  pub- 
lishing of  a  forged  Will,  he  was  here  lined  and 
referred  to  the  High  Commission  for  further 

proceedings. — 10   Jac.  John bishop  of 

Pown  was  convented  before  the  High  Com- 
^i>sion,  and  was  there  degraded  for  suborning 
of  Witnesses. 

Third  place,  I  desire  not  only  a  Reparation 
.of  the  credit  of  sir  Ju.  Mounson,  but  damages 
for  the  scandal;  and  though  he  be  neither 
party  nor  relator,  yei  damages  have  been  given 
by^  this  court  to  a  third  pcrson.^Mich.  31 
£iiz.  Three  gentlemen  that  were  no  parties 
had  300/.  daniugcs  given  them,  as  in  the  case 
of  the  Hcing^s  attorney  ngaiost  Price,  damages 
were  given  to  a  sheriff  that  was  no  party. 

Mr.  Attorney-General  havii^  ended  his 
Reply,  the  court  proceeded  to  pass  their  cen- 
sure :  and  tlie  lord  Cottington  brat  begun  and 
f  pake  to  this  effect : 

The  Lord  CoUington.  "My  lords;  The 
business  we  are  now  met  about,  to  put  n  pe- 
riod unto  which  hath  taken  up  so  much  time 
already  in  this  Court,  Ihut  I  intend  to  l>e  very 
short  in  what  I  have  to  say.  If  we  go  to  the 
well-head,  and  look  at  tne  originidy  (from 
whence  these  foul  streams  have  issued)  it  is 
frery  small,  and  the  inconveniences  my  lord 
^ath  fallen  into,  are  rather  of  his  own  seeking, 
^han  any  ways  properly  offered  unto  him  out  of 
^he -former  passa&^es,  which  touched  his  repu- 
tation in  this  court :  however  that  maxim 
stands  true,  *  Qui»<).  est  fabricator  sue  for- 
'  tunae.'  I  am  sure  in  this,  that  through  the 
whole  passage  and  current  of  it,  he  hath  sought 
and  wrought  his  own  overthrow ;  and  T  am  sorry 
(that  M'grea^  a  person,  so  wise,  and  so  vvell- 


experienced  a  man,  and  one  who  hath  sate  here 
himself,  should  now  come  to  l>e  censured  for 
so  foul  crimes,  so  far  unbesecmmg  his  function, 
and  those  dignities  he  hath  been  graced  witli^ 
in  this  commonwealth.  I  find  (all  the  way) 
several  undue  practices,  many  heinous  at- 
tempts, and  foul  fauhs  iu  his  agents,  counte- 
nanced (nay  maintained  and  set  on)  by  bis  in- 
stij;ation,  for  which  I  hold  both  him  and  theta 
worthy  the  censure  of  this  court. 

*^  I  promise  brevity,  therefore  I  omit  the  re- 
lating of  any  tiling  concerning  the  truth  of  Um 
matter,  which  concerned  Alice  Sbith  and  Eli- 
zabeth Hodgson.  If  that  Prigeon  had  been 
(ree  from  the  getting  of  the  bastard,  and  tliat 
he  had  suffered  that  way  innocently ;  it  bivi 
been  better  for  my  lord  of  Lincoln  to  have  ad- 
vised him  to  a  patient  undergoing  that  afflic- 
tion, and  have  stopt  the  public  defamation^f  * 
which  might  grow  rtiereupon,  with  as  little 
noise  as  he  might,  *  Quam  queat  minimo  i*  but 
these  stirs  which  follow  after,  and  the  great 
espences  which  my  lord  bisliop  of  Lincoln 
was  at  to  preseiTe  Prigeon'sreputatiou,  plainly 
shewed  there  was  somewhat  more  in  it  tbi^ 
ordinary,  when,  rather  than  that  should  be 
taiuted,  my  lord  would  absolutely  overtlirow 
his  own. 

"  Prigeon  was  to  be  a  witness  for  my  lonl 
bishop,  and  a  main  person  he  \%as,  on  whom 
he  depended  for  tlie  clearing  himself  of  those 
charges,  which  your  lordships  know  he  was 
taxed  withal,  bjr  the  first  till.  In  (he  mean 
time  a  bastard  is  laid  unto  him  by  Elizabeth 
Hodgson,  which  in  my  lords  estimation  was 
t^uch  disabling  to  Prigeon *s  testimony;  and 
thereibre  my  lord  bishop  what  doth  he  ?  11^ 
not  only  labours  to  suppress  a  truth,  and  to 
conceal  a  fault  in  his  witness,  but  he  will  hav« 
him  discharged  of  it,  '  Quo  jure  quave  injuria,' 
it  matters  not. 

"  Hereupon  the  proceedings  of  the  justices 
of  the  peace  must  be  either  made  none,  or  put 
out  of  order,  so  that  they  stand  instead  of  none* 
A  new  father  nmst  be  found,  and  because' 
there  was  a  conuui^ion  to  be  sate  upon,  and 
witnesses  to  be  examined,  some  must  be  ab- 
sented till  the  commissiou  was  over  :  'others  arc 
deterred  and  4lireatencd,  and  sir  John  Mouii- 
son  and  Dr.  Farmary  must  be  held  for  to  act 
nothing  that  must  stand  in  this  cause,  (though 
iu  the  public  sessions)  but  their  orders  in  (hat 
cause  are  pocket-orders. 

"  Owen  and  Powel,  two  servants  to  ukj 
lord  bishop  of  Lincoln,  they  set  their  wits  to 
work  to  convey  Alice  Smith  out  of  the  way, 
and  tliat  with  rewards  of  no  small  value. 
Inciters  are  written,  and  much  ado  there  is  - 
the  several  misdemeanors  of  Lunn  and  Walker 
are  apparent  enough ;  and  Cuthn  lie  comes  not 
behind  the  rest,  nor  must  I  let  him  pass,  al- 
though he  hath  better  luck  iu  tlie  carrisige  of 
his  knavery  (han  any  of  the  rest ;  and  for  thd 
procuring,  gaining,  and  keeping  of  deposition^ 
from  the  custody  of  the  council- table,  and  (ha 
clerks  there,  it  is  plain  enuugh,  I  will  ma^f  inj 
word  good,  and  ^o  to  Ccn^urt*, 
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*<  By  the  way,  my  lord,  give  ine  leave  to  say 
what  1  thinky  it  u»  not  always  necessary  in  ibis. 
Court  to  have  a  truth  proved  by  two  or  thrett 
Wituesses :  men  will  be  wary  in  Bribery,  and 
£]icoriion,  and  ihe  like,  to  do  it  in  public,  or 
to  have  niaiiy  acquainted  with  tliose  works  of 
darkness.  And  tingularis  Testit  many  times 
shall  move  aod  iudnce  me  verily  to  believe  an 
act  done,  when  more  Proofs  are  dhunned. 

"  But  lo  come  to  some  of  the  particulars.  I  ' 
find  here,  that  Wetherel  huth  been  often  tarn* 
pered  withul,  by  two  of  ihe  bisbop*s  serrants, 
Owen  and  Powel,  and  there  was  a  note  shewed 
to  George  Walker  to  enquire  of  WeiUerel, 
\vliethcr  rrigeon  had  done  ony  tliiog  with  hiui 
or  no? — But  to  cake  od.  this,  (Mr.  Recorder 
snith)  George  Walker  is  iinguiaris  Test  it.  Now 
it*s  plain  Wetlierel  swears  punctuall)',  that  he 
me(  with  Piigeon,  and  was  advised  to  speak 
sparingly,  and  no  more  than  he  needs  mu^t. 

*'  For  Alice  Smitb,  she  deposeth  that  Pri-. 
geon  wished  her  to  win  Kliz.  Hodgson,  to  lay  it 
to  somebody  else,  and  he  would  give  her.  30s. 
and  so  doth  Anne  Dove ;  now  Ahce  must  af- 
terwards equivocate,  and  say,  she  was  proffered 
money  to  get  her  to  lay  it  on  the  right  father^ 
which  to  induce  her  to  is  no  hurt. — ^And  I  find, 
that  Alice  Smith  is  carried  away  on  horbe-back 
by  Powely  and  absented  till  the  commis»ion  \%as 
set,  and  was  past,  at  Lincoln,  and  tiien  brought 
back  again  by  Powel.  And  I  find  she  went 
out^  poor  and  needy,  she  returns  well  clad,  gen- 
tlewoman-like, and  able  to  lend  8/.  at  a  tune» 
who  was,  before  Owen  and  Powel  tamp^^ 
with  her,  so  poor,  that  her  gooils  were  distrain* 
ed  upon  for  rent. 

«  George  Walker,  he  soiih  he  could  do  no 
good  with  them,  hud  so  writes  to  the  bishop. 
Now  for  Richardson,  the  Bishop  told  him^  that 
he  knew  the  orders  that  wi^re  made  at  the  ses* 
sions,  and  Richardson  is  tampered  withal  to 
suppress  that  order,  and  told,  thai  if  he  would, 
he  might  do  the  bisiliop  good  service. 

<<  Now  for  Ijinu,  I  find  him  run  through 
with  the  bisliup  ni  all  the  case,  he  teacheth  to 
smother  and  to  equivocate;  so  that  I  find 
Powel,  Owen  and  Walker,  guilty  of  the  first 
charge;  Lunn  I  ftLall  sentence^  but  not  for  tiiat 
charge. 

**  Now  my  lord  himself,  out  of  his  awa. 
mouth,  professed  to  two  witnesses,  viz.  to  sir 
John  IVlouuson,  and  one  Edward  Smith,  tliat 
to  defend  Prigcon^s  credit  it  had  cost  liim 
1,000/.  if  not  1,'200/.— My  Lord  Bishop  excepts 
against  some  Witnesses,  as  Bates  I  hold  hira' 
fault}',  and  fur  Mr.  K)l vert's  misdemeanors, 
though  he  did  provol^e  my  lord,  yet  lie  should 
have  forboru.  it  was  tiot  so  much  to^atfront 
my  Lord  Bishop,  as  to  animate  his  witnesses 
for  the  king,  which  the  presaace  of  so  great  ■ 
person  might  have  daunted. 

**  And  your  lordships  know,  tlmt  in  the  cir* 
cuit,  if  a  great  man  have  a  cause  at  the  bar,  he 
is  not  to  sit  on  the  bench,  iiis  nod  or  frown,  nay 
his  bare  presence,  (hy  way  of  observation)  may 
I  do  much  with  inferior  persons.  I  discommend 
my  lord  for  his  passion,  and  £omm^d  Kilvert 
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**  Cadwallader  Powel  I  fine  at  SCO/.  Owen 
I  fine  at  as  nmch ;  .George  Walker  and  Cadin 
at  300/.  a>piece. 

"  Lunn,  (who  is  an  agent  in  all  the  business) 
I  hold  him  unfit  for  to.  be  an  officer  any  more, 
(he  now  being  a  Proctor^Hegister)  I  fine  him  at 
^00/.  And  for  iDy  lord  bishop  of  Lincoln,  I 
fine  him  at  10,000/.  to  the  king,  and  to  he 
imprisoned  in  the  l^wer  during  his  mnjesty  a 
pleasure,  and  to  be  suspended  from  all  his  ec- 
clesiastical functions,  both  ai»  o/^Vtr>  e/  benefit  io; 
and  I  refer  him  over  to  the  liigh  Commission- 
Court  to  Censure  him  as  they  think  fi^  concern* 
ing  his  degrees,  and  to  repair,  sir  John  Mouu- 
son*$  reputation,  to  pay  him  for  tlie  iujurydone 
to  him,  m  particular,  1,000  marks.'* 

Sir  John  Fmch,  "  My  lords^  This  Cause 
hath  held  us  already  nine  days.  I  find  in  it 
six,  Charges.  1.  The  first  and  main  is  for  tam- 
pering with  Witnesses,  to  retract  their  Testi- 
monies, or  to  vary  from  the  same.  S.  For  se- 
ducing them  not  to  depose  at  all.  3.  For  un- 
due practising  to  gain  a  sight  of  some  Exami- 
nations kept  in  the  Council-Chamber  by  the 
Clerks  of  the  Council.  4.  For  preparing  and 
instructing  Witnesses  by  tlie  said  Examinations. 
5.  Perjury  in  Catlin  in  an  Affidavit,  and  subor- 
nations thereof.  6.  Otlier  undue  proceedings, 
whereby  to  cau^e  witnesses  to  say,  that  they 
did  not  remember,  or  th6  like. 

*'  I  will  only  insist  upon  two  thing*.  1.  IIow 
this  trenched  upon  my  lord  bishop  of  Lincoln. 
2.  How  far,  and  in  what  manner  he  pursued  it. 

'<  I  question  not  whether  the  child  gotten 
upon  the  body  of  Elizabeth  Hodgson  be  Pri- 
geoB*s^  yea  or  no ;  however  the  Justices  of  the 
Peace  nt  tlie  sessions,  Dr.  Topham  and  Dr. 
Farmarv  ^ive  up,  that  it  is  laid  to  him :  yet 
legally  Pri>4eon  is  free,  for  by  a  Statute  18 
£liz.  though  the  Order  he,  yet  an  Appeal  may 
be  made.  Now  in  the  second  place,  what  is 
this  to  my  lord  bisliop  of  Lincohi,  utrum  pater 
sit  necne  f 

<'  The  Bishop  is  taxed  for  scandalous  Words 
in  matter  of  state,  contrary  to  his  duty  as  a  sub- 
ject to  his  sovereign,  contrary  to  his  Oath  as  a 
Privy-Counsellor.  Now  Prigeon  being  a  Wit- 
ness, must  justify  that  no  such  fault  slipt  from 
my  Lord  Bisliop,  his  testimony,  which  seems  to 
be  suspected,  and  why  }  not  for  the  having  a 
child  fathered  upon  him,  but  for  that  he  goes 
mboiit  in  publico  to  suborn  witnesses,  and  to 
tvrest  the  truth  by  unlawful  courses,  and  it  is  to 
be  thought  that  he,  who  was  of  such  an  e^'il 
conscience,  as  that  he  would  cause  others;  by 
any  way  of  bribes,  gifts,  threats,  or  the  fike,  ro 
forswear  themselves,  aid  hazard  their  so\j1s, 
mi^ht  himself  easily  be  tampered  withal  to  do 
nnjost  acts,  and  to  take  that  false  oath  also  hy 
himself,  being  led  to  it  by  hopes  and  rewards, 
which  he  by  all  means  sought  to  procure  in 
others,  for  his  own  safety. — Now  if  my  Lord 
Bishop  had  used  other  means,  and  gone  the 
right  way  to  maintaia  the  credit  of  his  witnesses 
in  a  fair  manner,  it  had  been  commendable ; 
but  whether  be  did  so  or  uo  it  is  to  be  enquired 
after.  ' 

VOL.  III. 
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for  the  zenlous  imisoratuin  of  Wis  cause.     I 

inu9t  clear  sir  John  iMouiisuii,  and  fur  Paitisou 

disguising  of  ItiiustU'in  the  hubic  uf  n  minister, 

(irue  it  i.H,  asliiit  tlicy  had  to  find  oui  what  mifiht 

be  ;;  But  the  matter  was  uppurent  to  alt  they 

know  he  was  a  counterfeit. 

**  And  for  CalUu's  testiniony,  I  Keighit  not ; 

but  i  find  my  lord  tamper ine  «*itli  Smith,  with 

Edward  Smith.     He  must  be  brought  in  by  Mr. 

M ostein,  and  at  the  hack  door  too,  and  after 

that  he  haci  tukcn  his  oath,  wus  told  lie  had 

aworn  maliciously,  and   wus  edviscd   before- 

huid  what  to^siiy,  and  the  bishop  chid  him,  and 
■  asked  why  he  would  be  sworn,  and  not  acquaint 

him,  and  Ur  him  know  before;    and  there  is 

many  proofttof  my  I»nl  BiUiop's  dehorting  and 

terrify m{(  otlien. — For    Walker,   I   shall   not 

Censure  him,  beinq  not  the  maimer  of  this 

oourt  to  cen&ure,  when  he  is  not  charged  with 

any   p^irti^ular,  but  in  |»eneral. — For  Ltmn«  I 

Jind  him  threatening  Mr.  Kilvert,  and  I  find  him 
,  t;impering  divers  ways,  and  getting  the  writings 

firom  the  'clerks. — I  agree  with  my  lord  Cot- 

ttngtoti,  and  fiue  him  1,000  marks.     I  clear 

IVlostein.     Cailin  I  leave  with  a  noft  liquet ; 

and  do  censure  Lunn  to  be  disabled,  by  way  of 

his  profession,  either  to  be  register  or  prdctor 

any  more. — For  Cadwallader  Powel  and  Owen, 

1  aiiree  with  my  lord  CoUington. — And  for  my 

Lord   Bishop,  I  censure  him  10,000/.  Fine  to 

t4ie  king's  majesty,  to  be  suspended  ab  omni 

officio  et  ben'rficio,  during  his  majesty's  pletisure, 

and  likewise  to  be  imprisoned  in  the  Tower 

during  the  king's  plcRSure,  as  my  lord  Cot  ting- 

ton  »nid  before  ;  also  for  to  repair  the  credit  of 

sir  John  Mounson,  I  fine  him  1,000  marks  to 

him  ;   and  sure,  my  lords,  liis  per&on  doth  not 

diniini>h,,biit  ruther  aggravate  his  faults :    for 

to  he  faulty  in  scandal izmg his  master,  and  then 

suhoiningly  to  bolster  up  his  fault,  by  such 

gross  and  unbeseeming  mnnner,  is  worse  in 

him  than  it  had  been  in  another  man. 

"  For  as  Mr.  Attorney  well  noted,  for  him 

that  is  Mft  to  have  a  care  of  soulf^,  to  be  corrup- 
ter of  them ;  for  him  that  is  set  as  a  li|!ht  on  a 

hill,  to  hide  the  truth  ;  I  call  to  mind  his  great- 
ness, his  place  and  his  dignity :    but  luid  he 

lived  a  private  ignoraqt  mmi,  I  should  have 

Sone  very  deep  with  him;  but  he  that  haih 
nowledge  to  rectify  himself,  and  hath  sat  in 
the  pkice  to  direct  consciences,  te  wrest  and 
wrong  consciences,  I  must  go  &s  deep  full  in 
every  thing  as  my  lord  Cottmgton,  and  I  shall 
here  crave  your  excuse,  and  end." 


Sir  John  Bamiton,  "  I  believe,  my  lords, 
that  the  Lord  Bishop  is  guilty  of  three  of  the 
Charges,  and  I  conceive  he  bad  a  sight  of  the 
Wriimgs,  from  the  Council-Chamber. — 1  find 
him  procupng  sonse  to  absent,  to  deter  others, 
and  all  to  support  Prigeon's  credit.  Alice 
Smith  first  deposeth,  that  Prigeon  odered  lier 
5A  to  prevail  with  £liz.  Hodgson  to  lay  the 
child  to  any  other  man. — ^Now  my  Lord  Bishop 
he  must  intermeddle  u>  support  his  credit.  I 
disallow  of  his  umpering  with  Wetherel ;  to 
wiih  ftwitiiess  to  keep  a\v»y^o^  to  ifrish  him 


ID  sny  less  than  he  knolirs,  is  not  justifiable ;  it 
not  so  much  concerned  him,  but  it  freeuis  he 
thought  it  did,  and  therefore  he  must  spend 
1,000/.  or  l,S0O/.  to  make  tlmt  good :  So  sir 
John  Mounson  and  Alice  Smith  deposeth^ 
Alice  Smith  i»  fetched,  and  carried,  and  main- 
tained, euriched  by  the  bibhoe^vservants.  1 
find  many  shirts  in  my  Lord  Bishop  to  efifect  )ii» 
desire ;  it's  plain  she  went  away  poor,  rctuma 
rich.  Wei  here  1  ^ust  be  tampered  withal,  A 
also  plain  by  severvl  confessions. 

<'  Now  to  tl)e  second  Charge,  the  slander  ia 
laid  on  the  justices :  Sir  John  Mounson  lak 
openly  ii\ court,  tlie  order  apparently  made,  yet 
tlie  bishop  strives  to  suppress  it.  He  uscth  all 
the  ways  he  can,  either  by  fair  enticements,  or 
by  foul  menaces  and  threats,  to  have  them  in 
the  Star-Chamber,  &c. — Now,  my  lords,  how- 
erer  he  prevailed  nor,  yet  he  attempted,  be  en«- 
dea%'0ured  subornation  of  perjury  :  And  wisely 
did  Mr,  Attorney  to  lay  the  charge  in  thai 
manner  he  did,  for  nndoe  and  unjust  undcrtak* 
ing  to  suborn  witnesses,  it's  a  crime  equal, 
though  he  sflfect  it  not,  yet  it's  walrficium  con^. 
demnatiorm^  end  is  censurable. — I  (ind  my  lord 
bishop  of  Lincoln  much  to  blame  in  tamperintt 
persuading,  threatening,  and  directing  of  Wit- 
nesses. A  foul  fault  in  any,  but  in  him  most 
gross,  who  had)  cttram  Animorvm,  throughout 
all  his  diocese.  To  destroy  souls  is  most  odious, 
aud  to  be  severely  punished. 

*'  To  proceed  therefore  to  Censut-e,  I  meddle 
not  w  ith  Bales  his  testimony,  but  I  shall  fine 
Powel  300/.  I  clear  Mostein  :  And  for  Lunn  1 
shall  fine  him  1,000  marks,  and  to  be  disabled 
also  from  his  function.  And  for  my  lord  of 
Lincoln,  I  hold  him  not  fit  to  have  the  cure  of 
sotds,  and  therefore  1  do  censure  him  to  be  sus- 
pended *  tarn  ab  Ofhcio,  quam  a  Beneficio,' 
and  agree  for  the  Fine  of  10,000/.  and  impri- 
sonment during  the  king's  pleasure.  And  for 
sir  John  Mounson,  I  find  he  hath  done  nothing 
but  as  he  ought,  and  therefore  1  hold  it  fit  hi% 
credit  slioold  he  repaired,  and  to  that  end  I 
shall  agree  with  my  lord  Cottington  to  give  hiii^ 
1,000  marks.'' 

Mr.  Secretary  Windeb^nkt,  **  It  is  needier 
/or  me  to  relate  the  business,  or  to  declare  the 
name  of  the  crime  for  which  this  great  person 
is  censure^  here  in  this  court.  To  free  your 
lord&hips  frun  any  further  trouble,  having  seri- 
ously considered  the  matter,  I  do  find  nut  only 
my  Lord  Bishop  himself,  but  also  his  agents 
faulty ;  aud  therefore  for  the  fines,  punish- 
mtnts,  and  imprisonments  botli  to  him  and 
them,  I  agree  ijB  all  with  my  lord  Cottington  ; 
Qud  for  sir  John  Idounson  also.'' 

Sir  Thomas  Germine.  "  I  agree  with  my  lord 
Cottington." 

The  Earl  of  Lindsey.  "  I  do  agree  with  my 
lord  Cottington  in  otunibus," 

TheJ£ar\oeArufuUL  "  My  lords,  the  cause 
is  great,  the  person  eminent,  the  prosecutors, 
as  in  relation  to  the  king,  to  be  respected.  The 
person  that  now  is  on  the  stage  to  oe'ceusureil. 
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one  of  the  znive  bishops  of  the  rcftlm,  one  who 
himst'lf  hath  born  sway,  and  hath  sat  in  a  high 
oHictf  under  two  Htmous  ktng9,  and  now  comes 
to  be  censored  for  undue  proceedings  in  matter 
of  JQsrice.  Ue  who  iiad  ilie  proteciinn  uf 
equity,  now  hath  turneti  to  be  a  subverter  of 
right,  and  an  oppressor  of  the  truth,  hy  conceal- 
ing her  from  that  she  tloliglitfl  in,  the  light :  un* 
duly  inenncing,  deterring,  and  deharriug  wit- 
nesses in  a  cause  of  such  a  nature,  as  concern- 
ed so  great  a  person  «s  the  greatest  we  have  to 
do  withal,  under  God,  on  earth.  )  prorest  I 
apeak  it  with  grief,  I  am  sorry  for  his  person, 
much  more  for  his  profession,  no  child  beitig 
more  reverend  to  a  mother,  than  I  am  tender  of 
the  church,  and  of  that  coAt :  But  upon  such 
blemishes  to  forbear  censure,  were  to  allow  of 
them :  I  do  therefore  at^ree  with  my  lord  (?ot- 
tington  in  the  fine,  imprisonment^  and  in  all  the 
rest-"  . 

l*he  Earl  of  Manchuter.  *«  MyCiOrds;  I 
cannot  but  admire  to  see,  that  a  mnn  of  that 
«iniiiency  for  parts  and  fortune  to  overshoot 
bimself  so  f^r,  nnd  to  be  transported  in  so  ig- 
noble a  wav,  as  my  lord  bishop  of  Lincoln  hath 
been,  that  be  krould  nndo  his  own  to  maintain 
the  credit  of  another  man.  Give  me  leave  a 
little  to  unfold  the  occurrences,  that  it  may  ap- 
pear bow  thiscnme  abvut,  and  what  occasioned 
this  his  so  gross  an  error.    About  the  fourth 

Sear  of  his  now  majesty's  reign,  a  bill  was  ^x- 
ibited  into  this  c(>urt  againsfmy  lord  bishop 
of  DdcoIu)  the  complaint  was  about  matter  of 
state :  now  Prigeon  a-as  a  main  witness  for  the 
clearing  my  lord  from  being  held  guilty  of  what 
was  thus  alledged.  The  Bill  was  slow-paced, 
and  slept  from  4  till  almost  8  Car.  Regis,  and 
now  a  provocation  begets  an  Information  Nov. 
0tb ;  and  in  February  following  the  bastard  is 
-born,  here  is  a  touch  upon  Prigeon's  credit, 
this*  matters  not  to  the  bishop  for  ought  we 
see ;  but  in  May  following  it  mdst  be  laid  on 
another  father,  and  one  w)one  is  found  out  for 
the  same  purpose,  and  it  must  be  fathered  on 
him.  The  justices  of  assise  publicly  ordered, 
and  set  it  down,  that  it  is  laid  upon  Prigeon, 
and  hereupon  he  is  thought  to  be  disabled  of 
his  testimony  for  the  bishop  of  Lincoln,  if  he 
hare  occasion  to  use  him,  for  his  clearing  in 
casft  of  those  accusations  and  informations  laid 
against  him.^^Whereupon  thi»«iVrigeon  mnst 
be  set  upright,  and  made  an  honest  man,  and  be 
rectified,  though  it  be  by  indirect  end  unlaw- 
ful means ;  nay,  most  unconscionilble  courses, 
by  wtesting  the  consciences,  and  falsifying  oaths 
for  the  same. 

"  Now,  my  lords,  your  lordships  well  know, 
chat  every  man's  state,  every  man's  credit,  his 
possessions  and  KvelilK>od,  much  depends  upon 
oaths ;  for  if  not  upon  the  jurors,  yet  the  wit- 
nesses in  any  case  of  evidence,  be  it  for  matter 
of  title,  or  matter  of  fact,  if  they  be  b^  sinister 
eoorses,  and  by  bribes  and  threats,  be  it  for  fear 
or  for  love,  if  -they  be  caus^  to  swear  against 
th^  confeiences,  and  that  tye  be  taken  away 
wfeei«by  they  stand  obliged  before  God  and 
1  to  give  ligbl  to  the  troth|  do  maa  is  sure 


of  any  thing  Itc  enjoys,  nor  can  expect  to  pet 
Any  tiling  thiit  is  unjustly  detained  and  with- 
held from  hiiM  in  tiie  proceeding  of  any  court 
whatsoever. — ^^Andl  find  my  lord  blstiop  rooch 
to  blame,  and  indee<l  no  more  than  an  abetter 
in  many  pa«isnges  of  this  cause  tending  this 
way. 

*<  There  be  six  faults  he  is  charged  withal, 
and  I  find  him  faulty  in  thtee  great  ones. — 
For  his  tampering  with  Witnesses,  it  13  pl&in 
enough,  and  I  am  sorry  it  breaks  out  so  in  all 
the  way  as  the  cause  goes.  1.  In  withdrawing 
Witnesses,  and  absenting  them  out  of  the  way.  • 
«.  In  preparing,  fitting,  and  disposing  Wit-' 
nesses  to  his  o«i  n  ends.  3.  In  (1<  terrini*  them 
before  they  are  to  take  Ouih,  nnd  tlireutening 
them  after.  4.  In  sifting  out  uulawfnl'y,  by 
indirect  nnd  sinister  courses,  what  Kvidence 
and  Proof  %vas  given,  so  to  be  belter  euahled 
to  have  cross  Oaths  and  Proofs  »gtiiust  the 
Kvidence  that  was  befijre.  5.  To  cuu«c  ^Til- 
nes«>es  to  speak  Ic^s  than  they  know,  nnd  to 
conceal  the  truth,  or  at  least  to  vary  from  that 
which  they  had  fbrraerly  •sworn.  6.  Getting 
the  copies  out  from  the  Clerks  of  the  Star- 
Chamber,  nnd  keeping  them  a  King  tinic  fron* 
that  pluce,  where  they  0!i«ht  to  be  and  Reside. 

•*  Now  for  a  roan  of  art,  of  a  prompt  and 
ingenious  wit,  a  welt  experienced  man,  who 
Lath  been  a  Judge,  nnd  well  knew  the  incon- 
veniences of  these  defaults,  and  the  grossness 
of  them,  to  run^iuto  them  so  violently,  and  so 
foul,  I  cannot  but  adtnire,  and  mucli  pity  liitb. 
— Nay,  he  doth  take  upon  him  to  defend,  and 
to  patronize  Catlin  too,  aIthou|h  it  be  abso- 
lutely  to  overthrow  and  undo  himself.  But  as 
it  IS  said,  '  Nemo  leediiur  nisi  a  seipso,'  if  niy 
lordship  had  not  been  over-busy  for  to  do  those 
men  good,  he  had  never  doi>e  himself  this 
harm. 

"  Now  for  Kilvert's  tifhont  to  him',  I  must 
needs  say  it  may  seem  over-much  in  the  place 
where  it  was  done,  being  in  the  chief  place  of 
the  diocese,  and  to  his  own  person :  -but  being 
it  was  in  such  a  cause,  where  witnesses  were 
to  be  heard  and  examined  for  the  king,  and  my 
lord  being  a  great  man  in  that  placid,  I  pass  it 
by,  us  his  xeal  and  earnestness  in  prosecution 
of  the  cause,  which  might  else  have'  suffered, 
had  he  not- used  the  better  courage,  and  put 
the  better  face  upon  it. 

"  For  the  getting  the  Writings  frpm  the 
Council-Chamber,  it  is  plain  enough,  and  they 
were  absent  long  enough,  and  whether  he  had 
used  or  pertlSed  them  it  matters  not;  surely 
he  would  not  have  them  gotten  fi-om  their  due 
station,  ami  place  of  abocie,  only  to  lie  by  him, 
but  that  he  would  make  use  of' them.  And  I 
must  needs  commend  sir  William  Beecher's  dis- 
cretion nnd  ingenuity  for  his  coura«;e  in  that 
particular. 

"  Your  lordships  have  heard  already  by  the 
two  Lord  Chief  Justices,  what  the  nature  of 
these  crimes  are,  though  it  be  not  subornation 
of  perjury,  yet  it  is  manifest  injury  to  iRe  wit- 
nessing of  a  truth;  and  I  suppose  both  thry 
that  do  prevail,' and  they  thi^t  are  o^er*ru!ed 
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aiul  woo  to  such  dt9iionest  courses,  are  much 
faulty;  and  therefore  I  shall  agree  with  luy 
lord  CottiDgton  for  tite  Fine  upon  ttie  two  ser« 
vanis  of  my  lord  bishop,  Owen  anti  Powel. 
i\nd  also  I  HneLunn  in  1,000  marks;  I  clear 
Alosiein,  and  I  mukt  not  Itft  CnUin  escape,  if  I 


for  the  6 lie  upoa  my  Lord  Bishop  of  Lincoln^ 
his  imprisonment  during  the  king's  pleasure, 
and  the  re^t.'' 

The  Lord  Archbishop  nfCanterhiTy,  *i  Sorry 
I  am,  my  lords,  that  such  a  man  as  my  Lord 


can  legally  do  it,  but  he  hath  better  fortune  i  Bishop  of  Lincoln  for  prolessio;) ;    and  sorry 
than  the  rest,  though  I   think  not  a  whit  less  I  that  he,  beini;  so  wise,  so  discreet  and  under- 


culpable. — And  for  tny  Lord  Bishop,  I  must, 
f*>r  his  tine,  imprisonment,  and  suspension  from 
his  dignities,  oifices,  and  benehces,  agree  «vith 
my  lord  Cottingtou,  and  so  in  all  the  test.*' 

The  Lord  Treasurer.  "  My  Lords ;  This 
Cause  hath  lield  a  great  time,  your  lordi>hips 
have  had  much  patience  and  great  attencion, 
nnd  applied  yoursclies  to  give  ear  to  the  de- 
fences iliat  hiive  been  made  ihorciti,  nhich  have 
1>een  %'cry  well  p.-rCormcd  by  the  cuunsc)  on  my 
Lord  BistiOp*s  behnif. — ^I'he  cau<e  is  threat,  a 
grcut  man  that  is  this  day  sentenced,  and  in  a 
m.itter  of  very  high  nature  tor  me,  my  lords,  to 
run  over  tlie  sevend  charges,  and  to  explain 
how  and  wherein  I  find  my  Lord  Bishop  and 
his  agents  culpable,  and  very  well  deserving  the 
censure  of  this  court  fur  their  crimes,  it  were 
bootless,  nay  altogether  needless  to  insist  upon 
<he  tampering  with  Alice  Smith,  and  Wetherel, 
with  the  undue  practices  of  Lunn,  Owen  and 
powel,  these  tilings  have  been  copiously  set  out 
before,  and  for  me  to  repeat,  or  to  make  any 
xelation  of  my  observations  in  the  occurrences 
and  passages  of  the  cause,  it  were  but  acium 
Mgere,  1  he  business  fid  Is  out  very  unhappily, 
find  all  the  way  carries  with  it  a  relish.  My 
Lord  Bishop's  encouraging  and  setting  on  the 
several  ai;ents,  that  were  used  for  the  clearing 
and  ju»tifyiii^  Piigeon*s  reputation ;  so  thst  in 
the  prosecution  of  the  matter,  probable  sur- 
inises  come  to  be  violent  and  forcible  instiga- 
tions ;  and  whereas  my  Lord  Bishop  strives  to 
suppress  a  fault,  i%hich  is  like  to  redound  toPri- 

f [eon's  disesteem  ;  my  lord  utterly  overthrows 
lis  own  credit,  and  labouring  to  take  a  stain  out 
of  another's  face,  opens  several  scors  and  ulcers 
in  liis  own. — My  Lord  Bishop  might  better  have 
let  the  truth  have  been  bolted  out,  than  so  smo- 
ther it,  as  to  injure  his  own  reputatioo»«|lfld 
cau^e  himself  to  undergo  far  heavier  ao4  fouler 
Aspersions,  than  the  crimes  in  his  witnesses 
could  ever  have  brougiit  upon  them  or  him.^ 
I  much  pity  him,  and  I  am  heartily  sorry  that 
}ie  was  so  over  led  with  desire,  as  so  hotly  to 
pursue  a  thing  that  might  witl)  a  great  deal 
of  more  discretion  have  been  let  alone. — 
And  truly  I  conceive  it  is  now  apparent  to  him, 
and  he  himself  is  sorry  for  his  own  intern^ 
perate  prosecutions;  and  I  hold  no  censure 
can  be  so  heavy  to  him,  as  that  your  lordships 
should  hold  him  censurable,  and  that  he  should 
now  incur  the  dislike  and  condemnation  of  this 
court,  wherein  he  hath  sat  as  eminent  in  place 
and  dignity,  as  the  rest  that  now  are  to  pass 
fieutence  upon  him. — What  Censure  therefore 
my  lord  Cottintfton  before  me  hath  |iveo,  both 
.  for  Lunn,  0«vcn,  and  Powel,  both  m  number, 
rnia,  a^d  weight,  I  agree  umo;  aod  lo  I  do  also 


standing  a  roan  every  way,  should  come  to  stand 
culpable  of  »uch  faults  as  stiould  deserve  the 
censure  of  this  court,  and  in  this  nature,  that  it 
should  fall  out  that  by  being  over-active  and 
over-doing  businesses  <»(  other  mena,  to  do  his 
own,  nay  even  thereby  also  to  undo  himself. — 
We  have  adversaries  loo  too  many  amoagst  ouiy 
selves,  but  this  day's  work  opens  a  way  for  the 
RoiNOiurtts  to  take  advantage  by  it^  to  see  so 
eminent  a  person  as  a  bisliop,  and  so  eminent  a 
bishop  as  he,  to  become  thus  censurable  in  a 
thing  of  so  ^i«;h  a  nature  in  thi«  high  court,  it 
opens  vi«y  I  Viy  to  ihem  of  rejoicim;,  which  I 
would  to  God  h:ul  not  been  at  all,  or  at  least 
not  by  him. 

''  When  i  look  upon  and  consider  his  excel- 
lent parts,  both  of  nuture,  and  aicliieved  unto 
by  study  and  art ;  when  I  thtnfe  upon  his  wis- 
dom, learning,  agility  of  memory,  and  the  eipe- 
rience  that  accompanies  him  with  all  those  en- 
dowments, it  puts  me  to  stand  ;  that  after  he 
had  been  overtaken  in  one  error  in  the  first 
causei  he  should  not  have  recalled  himself,  and 
made  a  stand,  but  that  he  hath  now  run  into  a 
far  worse,  and  more  desperate  a  one  in  ibis 
cause,  by  obnosious  and  criminal  w^ys,  even  to 
a  very  precipitation  and  downfall  of  himself  and 
his  credit.  What  though  there  was  some  ques- 
tion made,  and  some  proofs  on  foot,  whereby 
his  loyalty  to  the  kinjt  his  master  seemed  to  be 
in  dispute,  and  his  discretion  might  have  some 
ways  come  to  trial  in  matter  of  words,  discover* 
ing  his  affection  in  some  matter  of  state  i  must 
he  seek  unlawful  means  to  procure  his  actions 
and  words  to  be  lawful,  and  lea%'e  the  cbarsc  of 
a  good  conscience  to  bolster  up  a  fancy  of  inno- 
cency  in  another  man,andmakeiiimself  plainly 
faulty,  for  to  make  another  nan  seem  free  from 
«shanie?  I  could  wish  heartily  fmm  my  heart 
(however  this  cau»e  be,  let  it  be  as  it  is)  that 
his  deportment  in  passion  had  been  like  to  that 
of  St.  Cecilia.  I  read  it  in  a  very  good  author, 
and  it  is  not  impertinent,  nor  unworthy  whatso- 
ever patience,  when  a  great  stir  tliere'was,  and 
all  the  stream  and  current  run  ^uite  against  her 
to  bear  her  down  in  a  most  funous  and  violent 
manner,  she  mildly  in  the  heat  of  these  storms, 
and  when  those  billows  seemed  toovemhelm 
her,  and  hide  her  from  all  hopes  of  being  ad- 
mitted heariiig  her  to  plead  her innocency,  much 
less  to  gain  success  to  her.  desires,  it  being  told 
her  there  were  many  witnesses  against  ber,  but 
none  that  did,  or  would  be,  or  seen  to  appear 
for  htT,  or  in  her  behalf.  She  used  tlte  sayin«; 
-of  holy  Job, '  Testis  mens  est  inCoplia,'  My  wit- 
ness is  above:  and  so  it  fell  out,  for  as  the  story 
snitb)  when  the  matter  came  to  be  scanned,  the 
witnesses  that  wese  against  ber,  (by  what  meant, 
or  from  whence,  or  how,  I  k|ioi^  not)  but  th9^ 
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were  so  daunted  nnd  struck  with  such  an 
amaEeinent,  that  it  was  their  general  vote,  *  Nos 

*  nihil  habeuius  contra  Cicelmm.'  I  have  it  ii) 
St.  Auguftine|  a  Father  o(  the  Church,  whctoe  au- 
thority there  is  no  doubi  of,  he  being  held  learn- 
ed amongst  tlie  best  of  that  time,  Ht>.  1 . '  Con- 

*  tra  hereticum  donatum.'  It  liad  been  better 
with  my  Lord  Bishop  if  he  iiad  had  such  a 
cause :  I  am  sure  if  tlie  circumstances  of  his 
liehaviour  had  been  more  temperate  and  mixed 
with  more  patience,  the  eveni  could  not  have 
been  so  unlucky,  aiid  his  Censure  so  sharp^  qs 
it  is  now  iike  to  be. 

•*  I  may  be  bold  to  say  ir,  my  lords,  for  it's 
no  untruth;  I  have  been  live  several  times  upon 
my  knees  to  the  king  my  master  in  his  behalf,  I 
delivered  fur  him  several  petitions  myself  into 
the  king's  own  hand,  and  I  then  did  that  (which 
had  I  iiuown  what  now  I  do)  I  should  not  have 
done.  I  sent  him  under  ray  own  hand  the  king's' 
answer  upou  every  ))etition.  And  aftei*  all 
those  five  several  services,  1  muse  tell  you,  my 
lords,  I  was  but  coarsely  dealt  wiihal,  nay  very 
ill  requited-;  yet  was  I  overcome  to  move  again 
at  Ciiristmas  last,  and  I  have  it  under  his  own 
handy  or  (if  his  secretary  writ  the  letter)  his 
own  hand  and  name  is  underscribed,  that  he 
had  better  and  more  hopes  by  ray  once  moving 
the  king,  than  he  had  formerly  had,  by  the  so- 
liciutioo  and  means  of  all  the  friends  he  had 
nt  court. — And  no  longer  ago  than  at  Christ- 
mas last  I  moved  (he  king  my  master  again 
in  his  behalf;  and  then  (bad  he  solicited  that 
which  w.as  intended  for  his  good,  and  prti- 
•ecuted  tlMf^same  with  submission)  it  had  in 
all  likelihood  gone  better  with  him  than  he 
could  have  expected,  nay,  I  think,  as  the 
case  stood,  better  than  he  then  desired. — But 
a  cross  business  came  just  in  the  way  at  the 
werf  time,  (of  which  your  lordships,  or  the 
most  part  of  you,  I  am  sure,  are  pnvy  to)  and 
bad  not  I  then  interposed  myself,  (the  king  be^ 
ing  then  so  exasperated  against  him)  he  kad 
fallen.  But  to  let  pass  my  desires,  and  the  ear- 
nestness I  used,  and  the  tenderness  I  had,  lest 
my  public  aspersion  should  have  been  opened, 
and  such  as  could  not  have  been  wiped  away, 
but  needi  must  have  left  a  stain  to  my  coat. 

'<  I  muS|  n^eds  say  thus  much  for  his  map 
jesty,  be  was  very  inclinable  to  have  had  a  fair 
reconcilement,  as  may  appear  by  his  often 
asking  what  Lincoln  did,  '.doth  he  seek  to  re 

*  pair  my  credit  f  Hath  he  any  shew  of  sorrow- 
'  fulness  for  his  fault?'  And,  my  lords,  I  may 
safely  say,  because  I  truly  speak  it,  who  ever 
penned  nis  petitions,  howsoever  they  seemed 
CO  be  his  friends,  or  whosoever  advised  him  to 
lei  them  pass  in  that  form,  they  did  him, 
though  questionless  he  is  able  to  pen  them 
himself,  an  injury,  yet  if  he  did  it  by  advice 
thay  were  not  therein  his  friends,  for  in  them 
all  there  is  not  one  word  tending  to  submission 
and  coalesskm*  or  so  much  as  an  acknowledg- 
ment of  a  fault,  whereby  any  shew  of  recanta- 
tion in  that  nature  might  be  made  to  his  ma- 
*jestj,  as  both  in  duty  he  ought,  and  in  wisdom 
mid^i  have  made  prgffer  ot',  and  with  more 


safety  and  assurance  have  performed,  insomuch 
as  that  by  his  stiff  and  stubborn  behaviour,  there 
was  no  way  but  to  have  the  business  fully  ript 
up,  beard,  and  decided. 

<*  Yet  there  were  not  wanting  divers  ill  dis- 
posed persons,  who  bruited  it  forth,  and  very 
boldly  gave  out,  (hat  my  lord  bishop  of  Lincoln 
had  nut  made  any  fnutt,  or  done  or  spoken 
ought,  4>ut  that  which  he  could  stand  unto,  and  • 

needed  not  to  be  ashamed  of,  only  that  be  was 
rich  andjmust  be  let  blood,  he  might  well  spare 
it,  and  the  king  wanted  10,000/.  or  19,000/.  and  . 
so  he  should  ha«'e  little  said  to  him,  if  it  was 
once  condescended  unto,  and  either  given  by 
him,  or  gotten  from  him.  But  howsoever  tlitfse 
reports  go,  the  king  is  just  as  he  is  honour- 
able; and  though  he  was  inclmed  Ut  mercy 
(for  so  the  bishop  of  Lincoln  had  found  it,  if 
be  had  sought  it  seasonably)  yet  now  you  see, 
there,  is  cause,  and  just  cause  of  censure,  and 
in  a  very  high  nature  of  desert  in  him  to  be 
sentenced  by  this  court. 

**  Now  for  the  nature  of  theKause,  the  seve- 
ral Charges  of  the  proofs,  and  thfe  defences 
also  that  have  been  by  the  lord  bishop's  council, 
hath  ftdly  and  amply  been  opened  by^  the  two 
lords  chief  justices,  aud  if  1  should  attempt  any 
thing  this  way,  it  were  hut  needless  labour  to 
myself,  and  w<}uld  breed  a  tedious  troublesome* 
ness  to  your  lordships,  dictum  dicere  would  be 
all,  when  I  had  said  all. 

"  I  leave  to  meddle  with  the  manner  of  the 
proceedings,  and  must  give  Mr.  Attorney  n 
great  and  large  comniemtation,  and  Mr.  Soli- 
citor also  for  their  wise  stating  of  the  cause,  and 
for  their  wisdom,  wit,  temper,  and  patience  in 
the  prosecuting  of  the  same. — ^The  matter  is 
ill,  and  howsoever  it  perhaps  be  not  subor- 
hation  of  perjury,  yet  to  tamper  with  witnesses, 
to  threaten,  deter,  nfiright,  corrupt,  or  to  silence, 
or  absent  those  that  are  to  witness  a  trutll, 
and  to  give  evidence  in  a  court  of  justice,  are 
tjuMdem  nature^  a  very  foul  crime  and  a  most 
odii:us  and  detestable  fault,  in  any  man  of  what 
condition  soever  he  be  :  and  i/  these  things  be 
suffered  and  may  go  unpunishable,  no  state  cah 
stand,  and  it  destroys  the  interest  of  mrum  et 
tHWHy  and  no  man  is  sure  of  what  he  holds,  or  . 
can  say  whether  he  hath  an  estate  or  no. 

'*  It  is  a  point  that  ruins  all  right,  and  is  the 
utter  enemy  and  subverter  of  all  justice,  and 
must  needs  overthrow  any  state,  where  it  is  not  ^ 
weeded  out  and  prevented  by  severe  animad- 
version and  correct ioiks  when  it  happens  to  .be 
found  our.  First,  It  destroys  maiitnum  man-* 
datum^  the  great  Commandment  given  by  the 
great  Lawgiver,  God  himself,  <  1  hou  shalt  not 
bear  fiilse  witness ;'  In  the  5th  of  Leviticui,  if 
a  man  know  a  truth  he  is  not  to  conceal  it*; 
nay,  he  is  to  witness  it.  In  the  fiSd  of  Exodus^ 
a  man  is  not  in  any  case  to  bear  unjust  wit- 
ness, and  so  in  the  ninth  of  Deuteronomy,  it  ia 
in  crimitialiifus,  and  he  that  did  bear  false  wit- 
ness was  to  suffer  per  legem  ialionis  that  same 
punishment  and  loss,  which  by  his  false  testi> 
moity  the  other  party  had  undeiigooe. 

**  In  all  the  tune  that  passes  from  the  cren- 
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tion  of  the  world  until  the  law,  I  do  not  fiiul 
Uiat  the  Holy  Ghost  oofie  made  mention  of 
any,  that  attempted  iu  this  way.  I  find  no 
shadow  nor  overture  of  any  such  crime;  ttie 
corruption  ornature  had  m.t  iheii  i^ron  n  to  the 
heig()t,  and  so  orer-llowed  t^ie  hanks,  as  to 
brpak  out  so  outrageoubly,  and  produce  any  , 
0ucb  ill  disposed  perbons. 

'*  Insomuch  as  I  find  not  any  tnict,  no  Vfs- 
iigium  of  the  like  precedent  lor  above  !$,000 
years,  and  the  fatliers  of  the  church  upon  that 
place,  where  it  is  said,  *  out  of  tlie  mouth  of 

*  two  or  three  witnesses  sktall  every  thiug  be 

*  justified  ;'  tliey  deH»nt  upon  it,  why  two  or 
three  witnesses  in  matters  uf  consequence? 
Because,  say  they,  so  many  should  not  be  sub- 
ject to  be  tampered  withal,  bein)r  they  might 
be  of  several  tempers,  several  conditions,  and 
so  tha  truth  might  he  had  by  some  of  thrai,  if 
not  by  all. 

*'  And  for  a  long  time  I  read  of  none,  but 
of  the  devilish  practice  and  leading  piece  of 
impiety  set  on  $>ot  by  Jeiebc  1,  for  what  cause, 
and  hoar  prosecuted,  you  all  well  know,  and 
what  she  wiis,  how  she  sped,  and  what  end  she 
made  is  recorded  to  posterity.  Yet,  my  lords, 
I  pray  you  observe  and  note  with  me,  how 
warily  the  Holy  Ghost  goeth  about  in  the  set- 
ting out  of  tliis  fact,  and  the  passages  therein 
in  the  91st  verse,  as  if  tlte  Spirit  of  God  was 
unwilling  to  display  aud  discover  the  beinous- 
ness  of  this  monster  hatched  by  this  vile 
woman ;  as  if  he  would  not  have  it  seen,  he 
shadowg  it  forth  in  a  low  stream,  'that  there 
came  in  two  sous  of  Behal  and  said,  &c.  As 
4f  the  original  of  this  oditms  practice  was  not 
rooted  iu  human  nature,  but  took  his  birth 
from  hell,  it  came  in  with  two  sons  of  Belial  in 
the  devil's  name.  « 

*'  Well,  afterwards  such  a  tutor  C9uld  not 
»aat  iipt  scholars,  and,  as  Saint  Paul  saith  in 
another  case,  '  when  I  come  to  speak  of  it 
'  after  the  manner  of  men,'  I  find  it  then 

Practised,  and  that,  with  a  witness,  '  it  out- 
faced the  God  of  truth,'  though  truth  itself 
nust  not  be  trodden  underfoot;  but  this  engine 
fetched  firom  bell,  must  be  planted  to  defeat  the 
boaniels  of  God  Ahnighty.  They  found  out  and 
hired  iaUewilneases  against  Chnst  himself,  who 
they  were  you  know,  Mark  14,  55.  *  The  chief 
'  priests  and  the  elders,  and  all  the  whole  council 
'  sought  false  witness  uainst  Jesus  to  put  him  to 
'  death ;'  and  after  Christ  Stephen  had  the 
Mune  measure,  Acts  6,  11.  'Then  they  so- 
.'  fiomed  men,  who  said^  we  have  heard  him 
*  speak  blasphemous  words  against  God  and 
'  against  Moses.' 

'*  Thus  amongst  those  stiif-necked  and  hard- 
hearted Jews,  Uie  fault  was  in  use  when  sin 
and  iniquity  grew  ripe,  and,  as  the  Prophet 
saith,  <  Faith  and  tcutli  could  scarce  be  found 
'  amongst  mortal  men  ;*  but  the  subversion 
and  deUructipn  of  their  city  follows,  and  there 
'*omes  in   the  government  of  a  warlike  na- 

'^  and  people,  the  Romans  ;  amongst  whotn 
od  some  laws  made  against  false  witaencs, 
those  very  Mvere  oftesb   . 


"  Besides  other  laws,  in  tttelaw  of  the  twetra 
Tables  there  is  a  strict  law  confirmed  ngainst 
it ;  and  these  twelve  tables  were  ui»t  ma<le  by 
any  mean  advice  or  persons,  but  by  fliie  persons 
of  a  powerful  council  and  the  lifcttnvil'i :  ttiat 
he  that  was  found  faulty  in  thi^  notorious  cri^ne, 
he  was  to  Le  thrown  down  a  steep  high  rock,  to 
have  his  bones  shivered  all  to  pieces,  e  montt 
Tarpeio,  or  c  uuro  Turpeio  ;  ufterwunts  the 
law-givers  pursued  this  fault  wiih  banishment 
and  confiscation  of  goods,  *  Confisciiiio  bono- 
'  rum  fiut  et  puniatur  uti  pro  crimioe  falsi.' 
Wiihin  those  times  was  a  heavy  and  roost 
severe  p*jntshmeot,  whereby  their,  p^jj^teriry 
also  Was  branded  with  the  fault  of  them  that 
went  before  them.  In  the  ninetyWifih  CoonctI 
I  find  a  course  set  donoi  for  the  prevention  of 
this  crime,  and  a  punishment  set  for  the  offen- 
ders therein.  And  in  later  times  Bartolus  often 
meets  with  it,  and  goes  very  precisely  and  ex- 
actly in  the  case,  that  if  so  be  it  be  found  in 
any  man,  so  much  as  an  overture  of  tampering 
with  witnesses,  it  is  censurable ;  reu$  e$t,he  i* 
guilty,  though  he  effect  not  his  purpose,  if  he 
menace,  threaten,  or  deter  a  witness.  And  so, 
my  lords,  shall  t  do,  though  he  but  baraly  at- 
tempt to  smother,  deter,  or  hinder  any  witness, 
when  be  is  to  give  his  testimony  ;  be  it  by 
words,  looks  or  actions,  promises  or  threats,  it 
comes  much  to  one  in  my  optnioa  npon  the 
matter. 

'*  Now,  my  lords,  to  come  unto  the  laws  of 
the  church,  if  we  peruse  the  Canon  and  Eccle- 
siastical Law,  tliere  we  slmll  oflen  in  every  age, 
have  somewhat  or  other  still  established  againtt 
it.  In  the  Canon  Law  the  second  part  of  the 
Decretals,  if  any  man  shall  be  a  suborner  of 
^  witnesses,  '  Etiamsi  instigatua  aut  oompulsos  a 
<  domino,'  if  be  bring  a  fislsc  testnnony  (though 
be  be  even  enforced  to  it  by  his  superior  loni, 
governor  or  his  master)  deliver  him  over  to 
excommunication,  '  et  sic  maneat  usque  ad 

*  axitam  vite/  and  so  he  must  stand  and  remain 
in  that  state  and  case  during  term  of  hfe.  A 
grievous  thing,  and  a  most  heavy  burthen,  the 
sentence  of  escoramunication  is  to  an  ofiendet, 
though  now  in  these  looser  times  it  be  slighted 
and  uttle  set  by  ;  yet  in  cases  of  this  aatuie 
when  the<>ffeoccis  so  high  and  tcaasoendent, 
and  of  condition  tending  to  the  ruin  and  con- 
demnation of  the  soul,  the  party  at  that  time, 
and  for  that  preeent,  even  dall^^ing,  mocking 
and  abusing  of  God  to  his  very  fiu^,  to  be  left 
void  of  the  ComaHinioB  of  Saints,  to  be  be* 
reaved  of  the  benefit  of  being  a  member  ef 
Christ's  flock,  and  cat  off  from  that  holy  body 
the  church,  I  think  that  no  una  is  in  a  worse 
and  a  more  miserable  estate,  and  more  to  be 
pitied,  if  he  be  insensible  of  it  himself. 

^  To  come  to  the  first  council  of  Maoedon, 
the  seventeenth  canon,  <  Si  sit  ille  inter  £ilsoa 

*  juratores,  reus  csto.'  And  wliat  is  he  guilty 
of?  Of  no  snail  matter.  Ranked  and  nuiged 
in  tlie  degree  and  place  of  a  muf^ierer  et  eum 
Aomictdis.— NaVt  be  is  worse  than  a  manslayer, 
fi>p  he  that  kills  a  man  destroys  but  oae,  and 
that  but  the  boc|y  neither,  fgr  he 
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wnys  infringe '  the  union  of  liis  soul  that  it  liad 
witii  his  Muker.  But  he  that  goes  about  to 
luborn  and  procure  false  witi)esse<f;  he  at  otae 
time  destroys  two  snuls,  both  his  own,  niid  the 
fOul  nf  him  that  he  so  in  thnt  kind  intermeddles 
ivithal;  and  unless  he  be  rejoined' u^ain  by  tbe 
renew ini;  of  faith  and  serious  and  hearty  repen- 
tance, he  sets  both  their  souls  and  Godot  odds. 
**  Afterwards  you  find  it  in  the  western  parts  of 
England,  arid  in  France,  in  the  17th  council  of 
A(;athD,  you  have  a  tnmper^r  with  witnesses 
•djudged  to  death  (even  in  tlietime  of  Alexicus, 
i»ho  wac  no  better  than  a  barbarous  Goih)  this 
crime  was  disallowed,  made  horrid,  and  held 
severely  to  be  punished.  You  may  find  it  in 
St.  Aui^ustin,  who  lived  about  some  400  yenrs 
nfter  Christ ;  and  indeed  he  most  excellently 
tet«  it  out  in  his  28th  Sermon,  '  Dc  Nativitate 
Domini/  cither  he  had  it  out  of  that  council, 
or  the  colmcil  out  of  him,  being  much  what 
both  at  one  time  and  in  one  age.  Some  parts 
of  Greece  I  find  did  affect  and  patronize  lying, 
bat  Tully  wittily  guirds  them  for  it,  saying, 
diej  were  not  «ise  to  countenance  folly;  yet 
I  find  that  Aristotle  in  his  rhetoricks  concern- 
ing tlie  Interrogatories  to  witnesses,  gives'  ad- 
mirable roles,  and  such  as  (though  short)  com- 
prehends the  most  what  of  the  most  settled 
and  the  wittiest,  and  the  safest  ways  used  now 
■days  in  that  kind,  lib.  9.  Kliet.  you  may  read 
the  ways  of  prevention  herein  by  him  set  down. 
"  And  to  come  into  our  own  country  about 
the  year  1^31,  in  the  reign  of  king  Hen.  3,  and 
your  lordsliips  know,  that  it  was  a  troublesome 
time;  yet  I  read  that  Stephen  JLangley,  my 
predecessor  (then  archbishop  of  Canterbury) 
called  a  council  to  be  held  at  Oxford :  the  mam 
busineas  was  for  the  reformation  of  two  points ; 
the  one  was  concerning  Marriage,  the  other 
concerning  Exheriditation,  &c.  where  I  find  a 
fottl  penance  inflicted  and  set  out  for  him,  that 
ahall  either  bear  false  witness  by  himself,  or 
procure  it  in  another. 

*'  For  he  that  is  a  tampercr  this  way,  he  is 
guilty  of  no  sumtl  crime  doing,  doing  (at  the 
tame  time)  wrong  to  three  of  the  greatest  per- 
sons, in  the  world,  viz.  1.  To  God.  2.  To  the 
king.  3.  To  the  innocents. — First,  He  mani- 
festly wrongs  God  by  a  notorious  contempt,  by 
■  Tory  flighting  and  vilifying  bis  omniscience, 
omnipresence  mid  omni potency.  He  robs  God 
of  thnt  which  is  his  very  essence,  for  God  is 
truth,  (and  who  dare  thus  out-face  God's  truth !) 
and  wittingly  deviseih  and  practiseth  to  lay  it 
•side  and  keep  it  from  the  light ;  I  find  him  in 
very  nature  to  be  abhorred  and  held  unfit  for 
human  society.  Aristotle  himself  in  that  glim- 
mering he  had  of  divine  learning,  deciphers  such 
a  one,  and  sets  hitn  out  by  these  very  characters : 
he  must  be  one  *  qtii  pietatera  non  curat,'  ti 
man  that  mutters  not  at  all  for  piety ;  he 
muse  either  deny  the  Deity,  or  eUe  think  he  can 
^cftpe  the  reach  of  the  celestial  powers,  such 
a  oue  '  qui  putat  &e  latere  Deo,  he  is  tible  to 
ifculk  on  tlie  one  side,  and  absent  himself  froin 
the  hand  of  God  at  his  pleasure. — Secondly,  In 
tbe  next  piact,  another  great  person  (unto  whom 


he  doth  injury)  is  the  king,  whom  he  plainly 
cheateth  to  his  face,  and  wrongs  in  t\*e  very 
seat  of  justice,  even  forcing  his  officers,  tha 
grave  and  learned  judges,  will  they  nill  they, 
to  do  injuMice :  for  if  the  witnesses  ho  suborned 
and  give  in  fulse  evidence,  the  juroi;s  cannot 
come  near  the  truth,  and  the  judges  must  needs 
enact,  order,  and  sentence  whut  otherwise  they 
neither  would,  nor  ought  to  bsive  done.-* 
Last  of  all,  the  third  person  that  is  wronged 
in  consptciu  Dei,  is  a  person « of  no  small 
esteem,  the  innocent  (one  many  times  little 
enough  esteemed,  God  knows,  in  the  eye  of 
the  world,  but  gracious  and  great  in  the  sight 
of  God,)  and  he  is  also  most  shamefully  wrong- 
ed and  abused ;  nay,  perhnps  undone  by  tha 
indirect  practices  of  those  false  wituasses* 
Sometimes  his  person  is  traduced,  his  fame 
and  credit  either  stained  or  else  quite  taken 
away,  or  so  shaken  that  it*s  a  shy  matter  to 
deal  with  him;  another  while  his  estate,  hit 
birth-right,  is  wre»ted  from  him,  or  else  with* 
drawn,  and  for  a  time  withheld  from  him :  one 
while  his  goods,  anotheV  while  his  lands,  a  tliird 
time  himself,  is  at  stake ;  so  life,  lands,  gooda^ 
and  all' are  in  danger:  well  though  such  wit- 
nesses be  against  him,  his  plea  is  never  a  whit 
the  worse  in  Foro  Call,  his  inheritance  is  laid 
up  amongst  the  saints,  '  Testimonium  eji^  est 
'  m  coelis,'  <  doubtless  there  is  a  reward  for  tha 

*  righteous,  verily  there  is  a  God  that  judgeth 

*  the  earth,  for  there  is  nothing  hid  which  shall 
^  not  be  revealed.' 

''  And  thus,  my  lords,  have  I  said  wliat  I 
thought  fit,  though  not  so  much  as  the  crimes 
deserve,  for  my  time  being  scanted,  I  have  laid 
it  out  (though  roughly)  yet  so  as  it  may  easily 
be  seen  of  wnat  a  vile  nature  this  cankered  and 
pestilent  weed  is,  and  from  whence  it  had  itt 
original,  and  how  odious  and  detestable  it  hath 
been  to  all  ages,  how  dangerous  the  effects  be 
that  proceed  from  it,  and  therefore  how  care- 
fully  It  ought  to  be  looked  unto  and  suppreat 
in  all  common-wealths. 

**  I  shall  make  my  word  good  in  my  brevity 
concerning  the  last  thing  1  am  to  perform,  and 
shall  puss  over  the  sentence  very  speedily ;  to 
make  any  repetitions  were  but  actum  agere  (a9 
my  lord  of  London  said)  therefore  I  will  ba 
short.  I  find  much  tampering  and  striving  by 
my  lord  bishop's  agents  tot  to  suppress  and  de- 
cline a  truth.  I  \%onderthat  Lake  should  ba 
sent  to  the  university  of  Cambridge  presently 
to  take  the  degree  of  doctor,  and  that  they 
would  let  him  pass.  I  cannot  commend  Moa^ 
tein  (though  otherwise  a  very  civil  and  deserve 
ing  man,  and  I  think  very  true  and  trusty  to 
his  master)  yet  to  be  present  when  a  blank  ia 
put  up,  and  an  Affidavit  to  be  made  to  a  blank 
by  his  privity  and  in  his  presence,  this  is  not 
honest ;  I  e  might  have  done  well  to  have  dia» 
allowed  the  nn)ceeding8,  or  at  least  not  been 
present,  and  have  countenanced  the  samci 
And  Walter  Walker,  though  he  be  a  solicitor, 
and  must  and  ought  to  foUo'w  tbe  causes  ha 
undertakes,* with  as  much  skill,  industry,  and 
advice  ai  be  may.  yet  he  might  have  been 
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ashamed  of  this  blank  Affidavit,  and  he  ought 
indeed  to  hare  supprest  it. 

**  If  Wulker  hud  been  a  good  servant  it  had 
eone  better  uitli  the  bi&ho^i,  than  now  it  i» 
like  to  do  :  und  if  Walker  do  escape  sentenc- 
ing it*s  more  \fy  !inp  than  skill,  mure  b^  luck 
tlian  holle^ty.  I  find  him  to  be  a  very  arrant 
Jioticst  mail  in  all  the  business,  ^nd  my  lord 
bishop  is  a  very  miserable  man,  thus  to  defend 
Prigeun's  go<)d  name  with  the  4oss  of  his  own. 

'*  Catlin,  he  must  have  a  hving  given  hini, 
and  welt  he  deserved  it,  hut  as  yet  he  had  not 
played  Iiis  part  to  the  full,  and  therefore  stay 
your  hand  (my  lord  saith  Walker)  till  the  bubi- 
.  ness  be  done.  A  manifest  plain  proof  that 
there  was  some  use  to  be  made  of  this  cunning 
and  crafty  fellow,  to  cnuntenaiicc  tlie  business 
in  hand.  And  I  can  say  no  less,  than  tiiai  I  find 
Catlin  to  be  a  very  lewd  man,  a  very  incendiary, 
Imd  truly  to  be  paralleled  with  that  Catlin  of 
Rome,  against  whom  so  many  learned  aud  elo- 
quent  oratiuns  were  writ,  by  Cicero  that  famons 
orator. 

'*  For  Lunn,  let  him  go  on  in  God's  name,  to 
be  put  off  from  the  place  and  otlices  that  he 
hath ;  and  for  Powel,  I  could  go  deeper  than 
any  before  me  hath  yet  done,  who  prosecutes 
an  unjust  act  so  long,  so  oft,  and  never  repents 
of  it. 

•*  For  Kelvert's  affronting  of  my  lord  bishop 
in  that  manner  he  did,  I  must  set  that,  and  the 
bishop's  ottering  to  be  present  nt  tlie  examina- 
tion of  the  witnesses,  both  in  one  distance, 
and  they  may  very  well  the  one  of  them  quit 
the  other;  and  I  must  commend  Kelverr,  or 
any  man-  eUe  that  shall  go  oil  in  the  king's 
business,  and  concerning  so  great  a  matter ;  for 
if  he  had  gone  on  pining^,  faintly,  and  cowardly 
haic  put  his  head  in  a  hole  :  if  he  had,  by  my 
lord's  presence,  and  by  the  terms  he  used,  gone 
iheepishly  on  in  his  business,  the  matter  might 
ba\'e  failed.  Some  of  your  lordships  have  con- 
demned him  for  his  Dold  carriage  toward  a 
bishop  in  his  own  diocess,  but  I  cannot,  for 
my  lord  and  bis  passions  were  more  to  be  con- 
demned. A  temper  would  better  have  befitted 
him,  and  indeed  he  ought  not  to  have  given  any 
snch  occasion,  and  therefore  it  may  be  saicl, 
*  Etiamsiego  dignus  sum  haccontumelia,indig< 
'  nus  tamen  qui  fecerit,*  I  pass  that  by  as  to  1^ 
excused  by  reason  of  the  weightiness  of  the 
matter. 

"  For  the  gaining  of  Papers  fropi  the  Coun- 
cil Table,  I  find  my  Lord  Bi»hop  had  tlicm 
long  enough  in  his  custody,  and  they  were  re- 
turned unsealed  ;  and  I  do  find  that  he  proceeds 
to  counter-proofs  directly,  according  as  be  was 
informed  by  these  papers,  wliich  in  my  mind 
shews  apparently  that  he  both  had  them  and 
perused  them. 

"  For  sir  John  Moonson,  the  king  is  wound- 
ed through  his  sides,  I  have  known  him  a  long 
time,  and  I  never  knew  nor  heard  any  thing  of 
him  but  good,  aud  therefore  do  hold  1,000 
maikslitlJe  enough  for  reparation  of  his  credit, 
who  did  nothing  but  that  which  was  his  duty, 
aud  belonged  to  his  place. 


*<  Now  for  my  lord  bishop  of  Lincoln,  truly 
I  am  heartily  borry  to  do  that  \\hich  I  must  do, 
both  by  reason  he  is  of  my  own  coat,  and  also 
by  reasion  of  the  place  he  bath  in  former  time 
sustained  in  this  couit  amongst  your  lordships, 
and  in  this  commun\iculth,  but  I  must  not  for- 
bear to  do  that  %irhich  my  conscience  leads  uie 
unto,  and  less  I  must  not  do  than  for  to  dis« 
charge  that  as  I  ought  to  do. 

•*  Wherefore  I  shall  agree  with  my  lord  Cot- 
tington  and  the  rest  that  have  gone  before  me 
in  the  fine  of  10,0CX)/.  to  his  majesty;  and 
likewise  for  his  imprisonment  in  the  Tower 
during  the  king's  ple:i$are,  as  also  to  be  sus- 
pended from  the  exerci^in^  of  his  ecclesiastical 
function,  '  turn  a  Iknehciis,  quam  Otiiciis/ 
and  to  be  referred  over  to  be  proceeded  against 
in  the  Hit;h  Commission  Court,  as  the  merit  of 
his  offence  shall  deserve/' 

The  Lord  Keeper.  "  This  Cause,  my  lords, 
is  a  cause  of  great  consequence,  and  it  is  a  very 
foul  niHtier,  though  I  must  needs  say  the  de- 
fences that  hath  been  ntade  in  it,  bath  been 
very  fair  by  Mr.  Recorder,  and  the  counsel  on 
my  lord  of  Lincoln's  behalf. 

*'  JVIostein  1  must  acquit,  for  Catlin  I  came 
resolved  to  Censure  him  for  perjury ;  but  see- 
ing the  court  lets  him  pass,  I  shall  not  sentence 
him,  though  l>e  is  a  very  notorious  actor,  and 
had  a  hand  in  that  Blank  Adidavit,  and  helped 
Smith,  and  countenanced  and  directed  him 
what  to  swear,  and  what  to  let  alone. 

*'  All  my  lord's  actions,  for  which  he  is  much 
to  be  blamed,  are  subsequent  to  that  Affidavit; 
I  must  do  my  duty,  und  discharge  my  conscience, 
and  shew  my  love  to  the  common  good,  what- 
ever my  private  wishes  are,  that  tilings  had  not 
fallen  out  thus  with  my  lord  as  tUey  di). 

*^  I  shall  divide  all  into  two  paru,  some 
things  I  hold  faulty,  and  some  I  shall  not  ceti- 
sure ;  I  shall  not  censure  Mr.  Kilvcrt  for  his 
unmannerliness,  though  the  affront  was  great 
to  a  man  of  his  place  in  the  country,  wlieie  he 
was  bishop  of  the  diocese,  and  in  the  chief  seat 
of  his  jurisdiction.  Mr.  Kilvert  might  have 
forborn  lum  somewhat  in  tliat  respect;  but  the 
cause  being  of  that  high  nature,  and  concerning 
them  it  did,  he  had  somewhat  the  more  reason 
to  be  the  more  confident  und  bolder  in  the  pro- 
secution thereof  than  rjrdinary,  and  for  that 
concerning  sir  William  Bcccher  I  find  no  proof 
ofit.-— 1  find  that  Lunn,  Tubb,  and  W.etlierel, 
were  tamperc-d  withal,  but  I  cannot  find  my 
Lord  Bishop  faulty  with  them  :  For  George 
Walker,  I  find  hiai  censurable  ;  and  so  is  loy 
lord  also  himself  in  other  m fitters,  as  will  ap* 
pear  when  I  shall  come  at  them. — I  fmd  by 
tJie  proof  of  two  VViints>e>,  thui  iny  lord  con- 
fessefl  himself,  ihut  *t  c<)^t  him  1,000/,  or  1,200/. 
to  bolster  up  Prigeou's  rtputation,  and  to  do 
this  he  falls  into  error  concerning  the  order 
made  by  sir  John  Mounson ;  that  must  be  sup- 
prest,  and  I  know  not  how  so  much  money 
should  be  expended,  but  upon  such  courses  as 
were  used  with  Sniitli  and  Catlin. — Catlin  told 
Smith  he  »houlU  be  made  by  it ;  so  that  lh« 
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order  must  be  to  undermme  the  witnessea,  end 
get  them  to  very  from  what  they  had  ibrmertj 
•worn  before  the  justices  at  the  public  sessions. 
I  know  that  men  m  cases  of  ilias  nature  do  not 
bluntly  promise  this  or  that ;  but  I  find  Wa^Uer 
goes  about  by  questions  ot  firn  B-far  o6r,  Mid 
then  cotDts  close  to  instruct  3niith  what  to 
swear ;  and  rewards  are  not  behind,  neither  do 
I  conceive  in  such  cases,  that  there  are  ever 
two  witnesses  to  be  exoected,  hut  as  my  Lord 
'  Chief-Justice  of  the  .(Tomraon-Pleas  eiplained 
>^  iingularU  Tatir  shall  induce  me  to  believe 
a  truth  in  some  cases,  and  it  must  of  necessity, 
when  circttmst&nces  concur  with  the  same. 

*'  So  that  whatsoever  Mr.  Recorder  sai4>  the 
return  of  that  order  made  by  the  Justices  was 
coram  Hon  Judiu^  it  matters  not  with  me.  The 
witnesses  knew  nothing  of  the  questionableoess 
4>f  the  proceedioEs,  but  went  on  the  way  their 
consciences  at  &at  time  led  them :  Now  for 
my  lord  bishop  of  Lincoln  to  seek  to  dishearten 
them,  10  terrify  them  by  threats,  and  seek  other* 
vise  after  by  rewards  and  promises  to  subvert, 
o(  at  least,  to  divert  the  current  of  justice,  I 
knriw  not  how  to  excuse  them,  but  Uiat  he  is 
much  to  blame  to  give  such  ill  names  and  dis- 
gmceful  titjos  to  an  order  made  in  court,  as  to 
call  it  a  Focket  Order,  thereby  bringing  an 
odium  and  defomsvtion  upon  the  justices,  who 
proceeded  as  they  ought,  and  in  open  court,  as 
appears  by  Dr.  Farmarv,  and  by  Ascot,  who 
Ead  both  of  them  a  hand  ih  it,  as  I  take  it,  as 
well  as  sir  John  Mounson,  and  therefore  their 
credits  must  be  repaired  also. 

*'  For  Alice  Smith,  she  was  tsimpereii .  withal 
by  Owen  and  Powel  to  salve  upPrigeotes  oce- 
dit ;  and  after  that  she  had  taken  one  oath  be- 
fore the  justices,  then,  for  the  present  the  com- 
mission to  be  sat  at  Lincoln,  she  is  taken  and 
withdrawn  out  of  the  way,  and  hath  reward^ 
given  her,  as  is  apparent,  either  to  deny,  or  al- 
ter, and  vary  from  what  she  had  sworn  before. 
Sfae  had  5/.  ofiiered  her  to  persuade  £Iiz.  Hodg- 
son to  lay  the  child  to  another  father ;  and 
then  afterwards  it  was  given  her  to  persuade 
Imt  to  lay  it  to  the  right  father ;  and  y£t  here 
is  no  folse  oath,  but  may  be  true,  as  1  can  in- 
atanoe  that  a  deposition  may  be  made  by  a  party 
that  may  swear  two  things  that  are  contrary, 
and  jet  the  depositions  of  both  of  them  may 
be  true. 

*'  And  yet  an  Attainder  hath  been  upon  the 
like ;  now  upon  an  attainder  the  poaisliment  is 
Kveat,  he  loseth  his  freehold,  and  goods,  all  are 
forfeited  to  the  king,  his  houses  are  to  be  razed  ^ 
down,  meadows  plowed  up,  and  woods  to  be 
leUed,  and  he  himself  to  be  imprisoned  or  ba- 
nished, his  wife  and  children  to  be  turned  out 
of  all. 

'^  So  in  another  Case,  (Fitz-Herb.  Natura 
brevium,  lib.  19.)  ofie  hath  a  hold  from  an  ab- 
bot, and  a  rent  is  due,  ^  Foster  in  fee  he  holds 
jure  ftcioria^  and  it  is  sworn  he  had  common, 
time  out  of  mind :  A  ad  if  the  words  jure  rtC" 
tori0tf  be  not  exprest,  ail  may  be  true. 

<<  In  this  case  of  Alice  Smith  it  may  be  ques- 
tioned what  money  wi^  proBUsed,  5/*  to  what 
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end  ?  to  swear  that  she  was  moved  lo  gjet-  the 
cliild  laid  to  another :  Well,  nfterwanis  .slra 
must  swear  that  it  was  to  Jay  ^he  child  to  the 
right  father,  Air.  Valcntint  and  Mr.  Powgl 
shewed  her  the  intercogaiories,  she  wost  swear 
a^iuust  the  first  order,  and  Mr.  Valentine  said 
lus  heart iremhled  at  the  questions. — There  is 
much  cunning  in  this  wav  of  Uimpwing  with  a 
witness,  for  my  Lord  Bishop  asks  them  leading 
questions,  hy  which  they  have  instructions  wba^ 
and  how  far  to  swear. — And  Prigeon  .tells  Ri« 
chardson,:that  if  he  could  get  ^e  order  aheiedf 
he  mieht  do  the  bishop  special  service. 

•^  Now  it  may  be,  saidjie,  may  not  a.jnaa 
meddle,  nor -question  with  a  witnessi  yes,  but 
with  certain  limitations,  for  else,  if  tlie  wit*  . 
nesses  be  made  and  corrupted,  tlie  jurors  an4 
judges  both  of  tliem  may  be  abused;  and  if 
that  witnesses  may  be  led  and  instructed  bf 
questions,  or  the  like,  itcomes  alLto  one  as  suIk 
omation.— A  aolicitor  may  .warn  Witnesses  to 
come  in,  he  may  indic  them,  and  enforce  theo^ 
and  one  as  well  as  tlie  other :  but  for  a  stranger 
to  labour  a  juror  or  a  witness,  is  not  so  a|lowa> 
ble. — But  a  solicitor  must  not  inetruct  a  wit* 
ness,  nor  threaten  him,  nor  carry  letters  to  him»  , 
to  induce  him  this  way,  or  that ;  yet  he  mHy 
diccourse  with  him,  and  asV  him  what  he  caa 
say  to  this  or  that  point,  and  so  he  may  know 
whether  i)e  be  fit  to  be  u^  in  tliexsause  or  no: 
by  which  weans  this4»urt  is  freed  .from  the  la^ 
boor  of  asking  miftiy  idle  questions  of  tiae  wit^ 
nesses  cd  no  end»  if  they  can  say  nothing  te 
them,  and  so«peod  good  time  to  no  end  nor 
purpose ;  yet  he  may  not  .persuade  htm,  or 
threaten  him  to  sage  more  or  les^  than  Jhe  of 
himself  was  inclined  unto,  and  was  by  his  con- 
science before-hand  bound  to  deUver  as  truth, 
'  **  The  tern^  in  law  is  ^called  embrucery  of  a 
Jury,  avtplexus,  to  currjr  fkvour,  when  o;ie  hugi 
them,  and  houses  them  in  their  arms  to  procnra 
respect  unduly  to  their  own  ends ;  you  have  iS 
mentioned  S3  H.  4,  &  16,  when  thece  is  a  Jead^ 
iug  of  a  Jury  2Q  H.  €,  whereupon  it  hath  been 
ondered,  that  in  cases  which  have  anv  peiatiott 
to  great  persons,  who  usually  are  on  the  bench, 
they'  are  u|ion  trials  to  absent  themaelvest  and 
not  to  be  in  presence  of  the  bar. 

"  And  as  mv.Lord  Cliief  Justice  of  the  Con> 
moQ-Pleae  well  insisted  upon  in  this  case,  the 
countenance  of  a  great  man,  and  one  that  is 
powerftd  in  the  country  to  do  a  poor  witness 
tiarm  in  another  way  upon  aay  other  occasion, 
when  it  shuU  come  to  his  turn,  and  o^xatioa  he 
offered  ibr  him  to  do  it^  the  very  looks  I  say  of 
such  a  man  is  able  to  put  the  witness  off  firom 
what  he  was  resolved  to  «peak,  ancl  dash  him 
out  of  countenaitce,  that  he  will  either,  for  fear 
that  such*  a  man  shall  take  dislike  at  him,  or 
for  hopes  of  much  favour  with  him,  and  to  gatn 
his  Kood  will,  speaV  sparingly  of  the  matter  in 
band,  at  least,  )f  be  do  not  alSogetbac  decline 
another  way  in  his  words  to  that  which  he  in 
his  conscience  knows  to  be  the  very  truth.— 
So  that  in  the  point  it  is  plain,  that  wbeaa  man 
shall  alter  the  testimooy  of  a  witnesi^  and  cause 
him  tadecUne  from  the  truth,  whether  it^be  hjf 
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<hrefttSy  promises,  or  rewards,  it  hath  ever 
been  much  disallowed,  and  be  that  attempts 
^e  same  is  censurable,  though  perhaps  he  ef- 
hctn  it  not. 

^  "  Now,  my  lord,  to  come  to  the  Censure, 
for  I  have  been  somewhat  the  more  bold  upon 
vour  patience,  than  1  would  otherwise,  because 
I  Would  hav  e  it  appear  how  far  one  may,  and 
wherein  one  may  not  lamper,  or  meddle  with 
witnesses,  which  thint;  i»  the  main  matter  in  this 
case  we  have^iud  so  long  in  hand  ;  for  bad  not 
my  lord  bishop  moved  this  way,  I  should  not 
have  found  mutter  in  this  bill  to  have  sentenced 
him  at  all. 

**  But  for  to  justify  Prigeon's  credit,  and  to 
make  htm  stand  upright,  and  to  clear  the  repu- 
tation of  him,  and  other!i,  so  much  money  is 
spent,  and  these  unjust  and  undue  undertakings 
have  been  made  by  my  lord  of  Lincoln's  ser- 
vants, and  his  agents,  to  tamper,  seduce,  and 
withdraw  the  witnesses  aside  against  the  laws 
of  God  and  man,  and  to  the  very  overthrow  of 
my  lord  himself. 

-  *'  For  Cadwallader  Powell  it  is  plain  all  the 
way  what  lie  did,  and  in  what  undue  courses  be 
nought  to  suppress  the  truth  ;  I  shall  agree  with 
your  lordships  for  him  in  his  fine,  and  do  cen- 
sure him  at  SOO/.  fine ;  and  for  Owen,  I  shall 
abo  agree  with  you  in  his  fine  of  300/.  Also  fur 
Lunn,  I  could  go  deeper,  and  set  him  a  greater 
punishment  than  your  lordships  have,  but  do 
figpee  with  you  in  his  fine  of  1,000  marks,  and 
to  be  disabled  trum  being  in  Any  oflBce  or  prac- 
tice hereafter  in  his  profession,  or  in  any  other 
court. 

**  Now  for  my  lord  bishop  of  Lincoln,  truly 
I  am  heartily  v)rry  for  him;  but  ex  secadit, 
he  is  the  cause  of  his  own  overthrow,  <  Et  ruit 
^  Roma  viribus  suis,'  no  man  i)urts  him  but 
himself.  I  think  of  him  as  a  great  person,  and 
more  to  be  pitied  for  that  he  is  a  churcii-man, 
«nd  in  so  eminent  a  rank  as  a  bishop,  and  none 
of  the  meanest  of  that  dignity  :  and  as  my  lord 
of  Canterbury  spoke,  that  it  was  the  more  grief 
to  him  to  pass  sentence  in  so  deep  a  manner 
upon  him,  by  reason  he  was  of  the  same  coat : 
•o,  my  lords,  I  cannot  but  be  sensible  of  his 
precedency  to  me  m  that  place  I  now  undergo 
-oy  the  favour;  and  at  the  pleasure  of  the  king's 
ma^ty,  my  honoured  master.^For  a  man  of 
his  wisdom,  of  that  experience,  and  having  seen 
<the  various  changes  of  tigies,  and  of  several 
■mens  fortunes,  lived  in  tliat'  eminency,  and  so 
wetl-literated,  to  seek  his  own  overthrow,  to 
support  and  maintain  the  reputation  of  another, 
•is  a  thing  not  to  be  so  much  as  dreamed  on,  or 
could  be  ence  tliought  upon,  that  such  weak- 
ness should  ever  fasten  and  taike  place  in  a  per- 
son so  well-guarded  and  accompaniitl  with  vir- 
tues and  commendable  qoalities,  as  my  lord 
bishop  was  ever  esteemed  to  have. —And  for  a 
Church-man,  whose  profession  is  to  support 
mens  consciences  in  the  right  way,  and  for  to 
-reduce  them  into  it  when  they  shall  chance  to 
err,  for  him  to  be  a  seducer  of  the  conscience, 
is  a  fouler  and  worse  stain  in  liim  than  in 
s&otber. 


"  But  when  to  that  sacred  calling  (the  pro- 
fessors whereof  are  ever  to  be  had  m  respect) 
shall  be  added  another  Charge,  and  care  bj 
tl)e  favour  of  the  king,  to  become  a  judge,  and 
ft  judge  of  that  great  court  of  Chancery,  where 
equity  and  conscience  gite  the  very  denomina- 
tion  of  the  coivt ;  to  be  advanced  to  this  eini» 
nencT  is  a  thing  of  great  consequence,  and  to 
be  admitted  to  this  place  is  a  sign  o(  great  trosc 
reposed  and  placed  in  that  servant  by  his  mas* 
ter.  Now  I  cannot,  my  lords,  but  he  heardlj 
sorry,  and  very  much  pity,  that  a  Church-man, 
and  bishop,  and  one  that  h:tth  been  a  prelate, 
and  emineatly  dignifieil  fiir  the  space  of  this  16 
or  17  years  at  least  together,  should  so  grossly 
be  overseen  in  the  countenancing  and  cherish- 
ing such  foul  crimes ;  Nay,  a  man  that  had 
born  the  great  seal  of  England  before  two  such 
great  kings,  and  been  high!)  graced  with  so 
many  large  testimonies,  and  remarkable  favours 
from  them  both,  to  uncase  himself  of  all  tliose, 
and  that  at  once,  and  for  so  small  a  matter, 
so  little  really  in  itself  conrei'ning  him,  I  cannot 
but  wonder  now  he  should  fall  into  sach  an 
error,  and  more  pity  his  misfortunes  to  see  him 
so  much  his  ow  n  enemy. — But  as  it  hath  been 
observed  by  you  all,  he  hath  overthrown  him- 
self; And  therefore  I  must  do.  my  dutv,  and 
proceed  to  his  censure  also,  as  I  have  in  the 
rei»t ;  '  vincat  Veritas  et  fiat  justitia.' 

"  I  ^haU  agree  with  my  lord  Cottington  for 
his  Fine  to  the  king  in  10,000/.  and  so  I  do  also 
with  my  lord  Cottington  for  his  imprisonment 
in  the  To«er  during  his  majesty's  pleasure. 
And  withal  to  be  suj^pended  6rom  all  his  Eccle- 
siastic^ Dignities*,  otnces,  and  functions,  and'ia 
all  with  my  lord  Cottington,  '  nb  oAiciis  et  be- 
*  neficiis,'  and  to  be  referred  to  the  High  Com- 
mission fur  the  rest."* 


PrOCEEOINCS   AGAlIfST   THE   BlSHOP  OF  LIN- 
COLN A.ND  LAMBERT  OSBALDSTON. 

Februaty  14,  1G38-9. 

The  Bishop  of  Lincoln,  together  with  Lam- 
bert OsbalHston,  Schoolmaster  of  the  Grammar 
School  at  Westminster,  was  charged  by  Infor- 
mation in  this  court  of  Star-Chnmber,  to  have 
plotted  to;i;ether  to  divulge  false  News  and 
Lies,  to  breed  a  disturbance  in  the  State,  and 
difference  between  two  great  persons,  and 
peers  of  the  reahn,  viz.  the  late  lord  Measurer 
Weston,  and  the  present  archbishop  of  Can- 
terbury. 1  he  Change  was  grounded  upon  these 
fbllowina;  Passages  written  by  Mr.  Osbaldston 
to  the  bishop  of  Lincoln  : 

"  My  dear  Lord ;  I  find  for  certain,  which  I 

*  **  This  bishop  of  Lincoln,  (once  a  great  mi- 
nister of  stale)  wrestled  through  these  difficul- 
ties and  close  imprisonments;  was  at  last  set 
at  liberty  out  of  tne  Tower,  and  called  by  the 
kiog*s  writ  to  sit  in  the  house  of  peer«,  and 
after  that  was  advanced  by  the  king,  and  re- 
stored to  all  his  ecclesiastical  dignities  ant) 
functions.''    Rusbworth, 
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icport  sub  tigillOf  that  the  pvat  Leviatlian,  and 
the  little  Urchin,  are  a  ^reat  btorm  iti  Ciiristinas 
weather,  and  are- at  a  very  great  distance  one 
with  anoUier,  ioaoinuch  titutyuur  lonUiiip  hath 
been  inquired  of  more  than  once,  if  you  were 
come,  and  wficn  you  will?  And  the  great  man 
was  beard  to  justify  the  words  which  you  were 
questioned  for,  namely,  '  That  you  had  as  good 
*  a  rii;bt  to  the  Deanery  of  Westminster,  as 
'  the  king  Ut  his  crown.'  And  he  was  heard  to 
say,  '  That  they  were  no  more  thao  iie  himself 
'  would  say.'  The  jealousy  grows  great  and 
aharp  between  the  Leviathan,  and  the  little 
meddling  Uocu»-Pocus;  and  if  it  increase, 
there  is  hopes  your  lordship  will  enioy  the 
blessing  of  the  king's  grace.  Your  lurdship 
will  hear,  that  the  lord's  grace  of  Canterbury 
is  come  to  lodge  in  court,  so  is  the  lord  trea- 
surer :  your  lordship,  i  hope,  will  pick  out  mv 
meaning.   Westminster-College,  Jan.  9, 1693.'' 

In  another  Letter. 
"  My  dear  Lord ;  I  cannot  be  quiet  but  I 
must  write  to  your  lordship.  The  sport  is 
grown  tragical,  any  thing  would  be  given  for  a 
•ound  and  thorous})  charge  to  push  at  and  eon- 
found  the  little  Urchin.  The  Spaniards  and 
the  liollanden)  are  both  hpprovedly  and  firmly 
joined  to  effect  the  same,  if  your  lordship  lend 
your  assistance,  which  I  am  bound  to  implore 
and  rrquire.  Let  them  in  the  mean  time 
icratch  one  another  to  the  bones.  I  use  free- 
dom of  heart,  it  is  something  of  revenge  that  a 
brave-soul,  as  your  lordship  is,  hath  some  hopes 
of  support  in  the  midst  of  a  flood  of  destruc- 
tion.    Westminster-School,  Jan.  SO,  16S3." 

Likewise,  there  was  produced  the  Bishop's 
Letter  of  the  2ad  of  February,  to  a  friend,  to 
this  purpose : 

'*  Mr.  Osbaldston  reported  to  me  by  letters. 
That  it  was  desired  that  I  should  contribute 
my  endeavours  to  be  useful  to  the  Lord- 
Treasurer  against  the  little  great  man,  and  as- 
sured me  that  thev  ^ere  mortal  enemies.  But 
for  my  part  1  remse  to  meddle  with  any  such 
thing;  yet  I  pray  you  learn  whether  it  be  so 
or  no,  le»t  some  have  gulled  Mr.  Osbaldston  in 
bis  three  Use  letters.  If  the  Lord  Treasurer 
would  be  served  by  me,  he  must  free  me  from 
the  bonds  of  theStar-Chamber,  otherwise  let 
them  fight  it  out  for  me.*'  . 

It  was  answered  in  the  behalf  of  Mr.  Os- 
baldston, That  what  was  done  by  him,  was  done 
in  private  letters,  sealed '  to  an  honourable 
friend.  And  it  was  confessed  to  be  error  in 
him  to  use  such  familiarity  in  some  passages 
therein  expressed.  That  he  doth  deny,  That 
by  the  appellations  therein  mentioned,  he  did 
mean  the  Archbishop's  Grace,  or  tlie  Lord- 
Treasurer.  But  he  meant  thereby  one  Spicer, 
which  took  upon  him  to  be  a  doctor  and  was 
none;  that  he  had  divers  times  used,  bet  weep 
jeJrt  and  earnest,  to  call  him  <  little  Urchin/ 

*  Vermin/  '  Httle  Hocus  Pocus  in  the  Velvet 

*  Jerkin/  and  that  there  were  some  differences 
^tween  bun  and  the  bishop  of  Lincoln;  and 


by  <  Leviathan,'  he  meant.  Chief  Justice  Rich- 
ardson, who  had  formerly  committed  Spicer,  hk 
Westminster-hall;  and  he  confessed  he  did 
merrily  use  that  name,  the  person  being  apt  ta 
take  a  jest  in  good  part. 

On  the  bi&hop  of  Lincoln's  part  it  was  of- 
fered. That  if  any  such  Letters  were  sent  b^ 
Mr.  Osbaldston,  yet  he  denied  the  receipt  oi 
them  ;  and  for  the  interpretation  of  those  Ap- 
pellatiousy  he  conceived  the  writer  was  the  best 
interpreter 'that  he  had  many  times  heard  Mr. 
Osbaldston  call  Spicer  by  the  name  of  *  Hocu» 
'  Pocus/  and  he  used  to  call  Richardson  by 
the  name  of  *  Leviathan/  and  derieth  the  pul^ 
lishing  of  any  such  Letters,  or  so  much  as  thf 
speakmg  of  any  such  at  his  table. 

The  Attorney  General  urged,  That  the  In- 
terpretation given  by  the  Defendants  would  not 
serve  their  turn.  That  those  Letters  of  Mr. 
Osbaldston*wcre  found  in  a  box  in  the  bishop's 
house  at  Bugden ;  and  when  the  bishop  heard 
they  were  found,  he  said,  *  Osbaldston  was  un* 
*  done.'  That  the  Bishop's  secretary  Walker^ 
and  the  clerk  of  his  kitchen^  had.  heard  their 
master  discourse  of  the  subject  matter  of  thes« 
Letters,  and  that  these  names  of  appellation 
were  frequent,  between  the  Bishop  and  OsbaJd* 
ston,  ana  that  by  them  was  meant  the  Arch* 
bishop  and  the  Treasurer. 

But  it  was  further  offered,  in  the  behalf  of 
Mr.  OsbaMston,  That  the  Interpretation  made 
by  others,  sboald  i\ot  be  the  ruin  and  destruc- 
tion of  the  defendants.  That  the  bishop's  said 
secretary  and  clerk  of  his  kitchen,  wnnesses. 
against  him,  were  lately  censured  in  tliis  court 
for  tampering  with  Witnesses,  and  were  per* 
sons  expecting  the  mercy  of  the  court;  and 
witnesses  were  heard  on  the  behalf  of  Osbald- 
ston, that  he  frequently  called  Dr.  Spicer  the. 
'  little  Hocus  Pocus,'  and  the  '  little  Urchin  ;* 
and  the  reason  wa^  because  Spicer  had  made 
many  bromises  to  give  a  Library  worth  40/.  to< 
the  School  at  Westminster,  but  failed  in  the 
performance.  Atid  it  was  further  proved,  tliat 
he  frequently  called  the  L.  C.  J.  Ricluu-dson, 
'  Leviailian^'  who  had  committed  Dr.  Spicer  iu 
Westminster-hall. 

'  And  in  the  Defence  of  the  bishop  of  lincola 
it  was  further  ui|ted.  That  his  said  secretary, 
Walter  Walker,  did  frequently  receive,  and  had 
commission  to  open  his  Letters  in  his  absence; 
and  what  letters  he  received  he  could  not  tell ;.  * 
and  if  those  letters  were  fcmnd  at  bts  house, 
they  were  laid  up  and  concealed  by  his-Se- 
cretarv.  ^ 

And  further  the  Bishoo  petitions  the  court, 
informing  them  how  unable  ne  was  to  make  his 
defence,  beine  his  majesty's  close  prisoner  in 
the  Tower.  AUer  which,  Mr.  Attorney  General 
rephed. 

Sir  JoBN  BanrsS Reply  about  the  Censure  of 
my  Lord  Bishop  of  Lincoln,  and  Mr.  Os- 
baldston, the  14th  of  Feb.  1638,  iti  the  Sur-. 
Chamber. 

"  My  Lords ;  Tlie  Defendants'  Counlel  in.  ^ 
their  Defeiice,  does  except  against  the  charge 
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of  the  Inforaiadony.and  tbej  laboured  much  to 
lie  the  matters  char|:ed  ro  the  Infurmatioii  to 
Ae  very  day  of  the  montb^  seeking  thereby  to 
escape  the  Chai|^»  cootrarr  to  their  judgments 
and  the  common  course  of  jasticc.— >Albu  they 
made  question  where  those  Letters  should  be 
Ibuiid  :  but  if  they  will,  thejr  may  know  that 
they  were  found  at  mjr  l»rd  bishop  of  Lincoln's 
house  at  Bogden,  as  is  manifest  by  their  own 
witnesses  Interrogatories,  1  and  7L— In  the 
Answer  to  which  Intcrrogatortesy  three  Wit* 
Besses  do  all  say,  Tliat  they  heard  titey  were 
luund  in  a  band-hot  in  my  lord  of  Lincoln's 
wardrobe. 

Mr.  Bec&rder.  ".My  Lords ;  We  have  ex- 
amined foor  Winesses,  which  do  ail  depose. 
That  there  were  no  Letters  found  in  the  band- 
box, and  that  his  lordship  did  nerer  leave  any 
letters  u>  be  kept  there/ 

Mr.  Herbert,  **  It  appears  by  their  own 
Witnesses,  that  there  were  such  Letters  found ; 
but  this  is  not  to  the  purpose  where  they  were 
found,  bat  now  they  are  tound,  the  heinousnets 
of  them  is  the  point  in  hand." 

Lord  Keeper,  **  It  may  be  that  some  of  the 
lords  may  find  some  things  in  the  Depositions 
that  may  berve  one  wav  or  other,  therefore  I 
think 'it  good  they  should  be  read ;  but  for  my 
own  part,  I  am  satisfied  in  my  judgment.'' 

Mr.  Attorney  General  farther  proceeded, 
laying;  <*  My  lords,  the  Defendants  counsel 
4Mive  made  two  Defences,  one  fbr  Mr.  Osbald- 
■ton  and  the  other  for  the  bishop  of  Lincoln. 
The  counsel  for  Mr.  Osbaldston  except  against 
the  Witnesses  that  prove  the  interpretation  of 
the  Letters,  and  would  have  Mr.  Osbaldston  to 
expound  his  own  meaning,  and  if  this  should 
be  allowed,  every  libeller  Would  thereby  es- 
cape the  censure  of  the  court.^First,  They  ex- 
cept against  CadwalUder  Powel,  because  he 
was  before  sentenced  in  the  Star-Chamber; 
but,  my  lords,  his  Censure  in  the  Star-Cham- 
ber was  not  for  any  matter  of  perjury,  or 
crime  that  should  take  awavhi^  testimony; 
and  the  same  tiling  for  which  be  was  sentenced 
was  my  lord  bishop  himself  sentenced  at  the 
very  same  time. — Secondly,  The  second  Ex- 
ception was^  that  Mr.  Powel  and  Mr.  Walker 
were  made  Defendants  in  this  court  to  take 
away  their  testimony  in  this  canse,  and  the 
reason  why  they  were  not  proceeded  against 
(said  the  King's  Attorney)  was,  my  lords,  be- 
cause my  lord  bishop  of  Lincoln  would  not 
perfect  his  Examinntion,  by  which  we  sliould 
nave  the  better  proceeded  agiUnst  them;  and 
when  my  lord  bishop  hatti  perfected  his  exa- 
oiinatidn,  they  shall  be  proceeded  bgainst.' 

**  Again,  they  except  and  say,  that  Walker 
being  secretary  to  my  lord  bishop  of  Lincoln, . 
be  ought  not  to  be  witness  against  my  lord  of 
LincoUi,--My  lords,  when  a  ^cretary  is  called 
and  examined  upon  oath,  he  oucht  to  discover 
the  truth  of  what  he  is  examined  upon,  and  not 
^  to  per) u re  himself  ^ 

^  ^atn,  they  say,  that  there  are  no  express 


words  in  the  Letters,  whereby  it  doth  ceitMnly 
appear,  tiiat  these  words  were  not  meant  of 
01^  lord's  grace  of  Canterbury.  My  lords,  this 
sticks  at  all  causes  of  justice :  for  if  they  shall 
be  suffered  to  interpret  their  own  words,  by 
this  means  all  Libellers  would  escape  punish* 
ment. 

<•  The  third  part  of  the  Defence  is  this :  that 
Mr.  OslHddston  should  call  Dr.  Spieer,  <  Ver- 

*  min,  Hocus  Focus,  Urchin,'  and  the  like: 
therefore  say  they,  those  terms  in  these  leUers 
are  not  to  be  applied  to  the  archbishop  of  Can- 
terburv,  but  to  Dr.  Spiorr.  This  is  do  exelo- 
sion,  tor  I  shall  %hew  that  those  words  must 
needs  be  intended  and  spoken  against  the 
archbi»hop  of  Caaterhnry,  and  not  of  Dr.  Spieer. 

<'  In  tlie  Letter  of  tbe  9th  of  Jan.  the  wofds 
cannot  he  applied  to  be  epoken  of  so  mean  a 
man  as  Dr.  Spioer:  and  so  likewise  in  the 
Letter  of  the  SOth  of  Jan.  wherein  he  desires^ 
that  it  should  b«  kept  secret  i  and  if  these 
words  had  been  spoken  of  Dr.  Spieer,  they 
needed  not  be  kept  so  secret.  For  *  Hocus 
Focus'  and  <  Vermin'  being  spoken  of  Dr.  Spi- 
eer, were  published  in  Westminster  Hall,  and 
other  places  thereabouts,  and  therefore  needed 
no  secrecy. 

<<  And  that  by  the  '  great  Leviathan/  it 
should  he  understood  to  be  mennt  of  the  lord 
Richardsim,  there  is  no  colour  for  it,  my  lords. 

*'  As  for  Osbaldston,  he  hath  long  been  ^ 
turbulent  meddler,  and  a  false  intelligencer  of 
tlie  afiairs  of  state;  I  may  sajr  he  is  *  Hocus 
Focus,'  and  a  juggler  in  the  affairs  of  state;  and 
yet  I  am  sorry  that  I  shall  ch:irKe  him  with 
that  which  is  worse  than  tbe  cliarge  laid  against 
him  in  the  information,  for  he  is  guilt;|r  otgross 
and  wilful  perjury,  for  he  hath  denied  upon 
oath  that  which  was  plainly  proved  against 
him. 

**  Another  argument  is.  This  Osbaldston  is 
now  run  away,  which  in  our  sense  doth  shew  a 
guiltiness  of  the  offence.  96  H.  5.    '  One  being 

*  indicted  for  felony,  if  he  runs  away,  he  then 
<  forfeits  his  goods.' 

**  As  fur  my  lord  bishop  of  Lincoln,  he  stands 
upon  three  thinu.  1.  That  he  received  not 
the  letters.  S.  That  he  did  not  publisli  them. 
3.  That  he  did  not  entertain  ihem.— For  tbe 
first,  it  is  proved  by  witnesses,  That  two  days 
after  Twelve-ticfe  he  gave  order  that  his  let- 
ters should  he  opened  that  concerned  his  law 
suits,  so  that  thereby  he  might  colour  tbe  mat'* 
ter,  that  they  might  not  come  into  his  own 
hands.  Araiin  he  doth  not  say,  that  he  did  not 
receive  theletterof  the9ch  of  January ;  besides 
hiS'  own  Letter  of  the  4d  of  January,  mekes 
mention  of  three  Letters  wbicb  he  received 
from  Mr.  Osbaldston :  in  one  of  which  he 
should  contribute  money  to  the  use  of  the  Lord 
Treasurer  for  tbe  ruin  of  the '  little  great  man :' 
so  that  it  is  confessed  by  his  own  writmgs  that 
he  did  receive  them.  And  the  Letter  of  'he 
30th  Jan.  was  sent  b^  a  special  messenger  to 
Lincoln,  therefore  it  x^  most  probable  that  he 
received  it,  and  your  lordships  have  heard  Cad- 
waUader  Powel  say.  That  my  lord  of  Lincoln 
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demiuidiiig  of  him,  WbaUier  biiv  of  Chbold* 
iton's  ietten  were  foand  ?  And  he  answering 
that  they  were.  Then  uid  the  hbhop,  Osbeld* 
•ton  is  uodone :  so  that  I  ooncoive  your  lord- 
ships will  not  think^  bat  that  his  lordship  re* 
ceived  the  letters. 

**  But  it  is  objected,  That  this  is  no  offence : 
for,  sa;  they,  it  is  no  offence  to  receive  libel- 
lous letters,  and  to  keep  them  private.  And 
as  for  my  lord  of  Dncoln,  he  did  never  pub- 
lish any  of  them :  and  Uiere  b  diflerenoe  be- 
twixt Osbaldkton's  Case  and  my  lord  bishop  of 
Lincoln's,  for  they  were  only  sent  to  my  lord  of 
Lincoln,  but  he  did  never  contrive  nor  publish 
Any  of  them. — It  is  evident  that  he  did  publish 
these^  (br  they  were  spoken  of  by  Powel  and 
<  Walker,  aind  the  women  did  talk  of  them  in  the 
market. 

<<  But  they  say,  That  some  of  his  attendants , 
never  keard  him  publish  any  such  Speeches  at 
bb  own  table^  It  is  ^like  he  did  not  make  it 
bis  table-talk :  but,  my  lord,  under  favour,  my 
lord  of  Lincoln  bath  been  too  forward  to  enter- 
tain and  nobiish  libellous  letters.  If  any  re- 
cdve  libelloas  letters,  the  receiving  is  not  a 
publishing  of  them,  as  it  is  in  9  Report  fol.  59. 
In  the  5tb^  Report,  there  is  diiSference  betwixt 
Words  and  Letters,  which  concern  a  private 
man  and  a  public  officer.  If  they  do  concern 
«  private  man,  it  is  no  ofience  in  him  that  con- 
ceals them:  but  if  they  concern  a  public  offi- 
cer, he  that  doth  coi^ceal  them,  is  guilty,  and 
shall  be  puni&hed  for  a  libeller.  And  I  con- 
ceive my  lord  of  Lincoln  to  be  guilty  of  perjury 
in  this  cause :  and,  my  lords,  that  peijuries  are 
punishable  in  this  court,  (chough  they  are  not 
chaiged  in  the  informatioo)  doth  appear.  Hill. 
8  Eliz.  &  HiU.  4  £liz. 

"  My  lords,  I  do  wish  that  this  age  that  is  so 
much  infected  with  devising  and  divulging 
■candalous  Letters  and  Words,  that  some  exem- 
plary example  might  be  made,  that  we  might 
jiear  no  more  of  such  scandalous  matters. 

**  My  lords,  before  the  Conquest  they  had 
very  strict  laws  against  LibeUers,  (as  to  have 
their  tongues  slit);  and  in  the  time  of  Ed.  1. 
and  Ed.  8.  there  were  special  commissioners 
appointed  to  enquire  after  libellers,  as  in  the 
-close  Rgll.  Parliament,  and  so  I  humbly  leave 
them  to  your  lordships.'' 

The  Court  proceeding  to  Sentence,  declared 
in  general,  **  That  ttiey  had  received  sausfao- 
tion  that  Mr.  0»baldston  was  the  ccntriver, 
writer,  and  publisher  of  those  odious  Appella- 
tions of  tliose  tvi'o  great  persons. .  That  his 
I>e^ce  was  ridiculous^  and  that  his  end  was 
the  ruin  of  the  arclibi^p  of  Canterbury.— 
As  for  the  bishop  of  Lincoln,  they  said,  he 
was  a  person  of  qualify,  parts,  and  abilities, 
and  one  that  once  sat  as  judge  in  this  court : 
that  he  shewed  lumself.  very  indiscreet  in  con- 
cealing those  letters,  and  had  thereby  made 
tiixnself  guilty  of  a  high  crime.'' 

But    for   further  satisfaction,   ti^e  these 
Speeches  following  made  in  Court  at  the  said 


Sir  John  Finch,  Lord  Chief  Justice  of  the  CoflB« 
mon  Pleas,  spake  first,  the  Lord  Cottiagtoa 
being  absent. 

^  My  Lords ;  There  are  two  Defendants,  so 
there  are  two  Charges  in  the  Information  against 
them.  1.  They  are  charged  with  giving  nick- 
names unto  two  honourable  persons  of  this 
reahn.  9.  They  are  charged  to  plot,  and  con* 
trive  to  worLan  utter  ruin  and  overthrow  to 
my  lord  archbishop  of  Canterbury.  And  ia 
tliose  Charges,  I  shall  observe  several  steps  and 
degrees.  1.  Air  endeavour  and  agreement  be- 
tween Osbaldston  and  my  lord  bishop  of  Lin- 
coln, to  reproach  and  scandalize  these  two  no- 
ble penons.  %/  A  publishing  and  divulging  of 
the  same. — ^In  the  second  Charge  I  observe 
these  steos.  1 .  A  false  rumour  raised  by  ibem. 
9.  A  puolishing  of  the  same^  3.  An  en^iea* 
vour  to  work  the  ruin  of  the  lord  archbishop  of 
Canterbury,  by  contributing  charges  to  effect 
the  same. 

'*  And  how  far  Osbaldston  and  the  bishop  of 
Lincoln  are  guilty,  I  appeal  to  your  lordships. 
I  shall  now  shew  the  extent  of  the  Information; 
the  Charge  being  laid  to  be  in  or.about  tba  10th 
Feb.  M.  9  Car.  .  Which  Charge  doth  compre- 
hend all  libdlous  lettersi  either  before  or  smoe 
9  Car. 

*<  But  it's  true,  if  in  the  Letters  will  not  ap- 
pear that  sense  which  is  contained  in  the  Charge, 
then  thejr«&hall  not  be  within  the  charge  of  the 
Informauon,  and  therefore  the  Information  ad- 
mits of  as  much  favour  to  the  Defendants  as 
may  be :  for  this  court  doth  rather  desire  to 
find  men  innocent  than  guilty. 

*<  I  shall  now  come  to  the  particulars,  and 
shall  herein  observe  the  course  of  the  Hetend- 
ant's  counsel,  who  have  distinguished  my  Inrd 
of  Lincoln's  Case  from  Osbaldston's,  and  so  shall 
put  a  difference  between  them :  for  though 
Osbaldston  be  guilty,  yet  it's  possible  that  my 
lord  of  Lincoln  may  not  be  guilty. 

*'  And  as  for  Osbaldston,  Ihold  him  as  clear* 
ly  guilty  of  the  Charges  in  the  Information,  as 
any  have  been  sentenced  in  this  court.  For 
first,  Osbaldston  was  the  contriver  and  pobiisb- 
er  of  those  scandalous  Letters;  and  I  think 
there  is  no  doubt  at  all,  but  that  they  were 
meant  of  the  late  Lord  Treasurer,  and  the  now 
lord  bishop  of  Canterbury.  Secondly,  your 
lordships  may  observe,  what  interpreti^tion  the 
lord  bi^fiop  of  Lincoln  would  make  of  them : 
How  tbat  my  lord  of  Lincoln  himself  did  con- 
ceive that  he  meant  the  archbishop  of  Canter- 
barr.— The  third  is  by  Witnessef :  1.  Walker 
said,  That  he  saw  divers  letters  wherein  Osbald- 
ston explained  his  meaning,  That  he  mieant  my 
Lord  Treasurer,  and  mv  lord's  grace  of  Canter- 
bury. Again  he  saith,  he  saw  some  letten 
wherein  Oshaldsto'n  used  by- words,  which  my 
lord  of  Liiicoln  did  not  understand  until  Osbald- 
ston had  explained  them,  Af^ain  he  saith,  His 
lordship  did  explain  many  of  tliese  dark  words 
that  Osbaldston  wrote  unto  him^  shewing  that 
he  meant  my  lord's  grace  of  Canterbury.  Again 
he  8aith|  That  Osbaldston  apoke  base  words  of 
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the  srchbithop.  And  these  be  his  Reasons  w  hj 
he  conceives,  that  by  the  words  in  the  letters 
he  means  the  archbishop  of  Canterbury ;  which 
I  conceive  be  very  good  and  suthcient  reasons. 
**  The  second  witness  is  Cadwallader  Powel, 
who  saith,  He  used  these  words  in  a  letter, 

*  The  little  vermin,  ttte  fldse  mediator,  the  Ho- 
'  cus  Pocns.'  And  tiie  bishop  of  Lincoln  being 
in  the  ToVver,  demanded  of  Powel,  Whether 
any  •of  Mr.  Osbaldston's  letters  were  found? 
who  answered,  That  they  were  found  ;  Then, 
aaid  the  bishop,  Osbaldstou  is  undone, 

*'  Thus  I  have  thought  goUd  to  make  a  dif- 
ference bet«»i&t  my  lord  of  Lincoln  and  Mr.  Os 
Ualdston;  for  it  is  conre<»sed  by  my  lord  of  Lm« 
coin,  that  by  one  of  t  >ose  is  meant  my  Lord 
Treasurer ;  but  that  sh  ill  not  convict  Mr.  O^ 
baliJscoo,  but  it  is  plain  by  lii^  own  words  what 
hc^meant.  And  tuat  by  tho%e  words  should  be 
neaiit  Dr.  Spicer,  I  hold  it  §o  ridiculous  a  de^ 
lence,  that  I  think  he  could  not  have  deceived 
his  iciiool  boys  with  it.     And  that  by  '  Levia- 

*  than*  should  be  meant  my  lord  Richardson, 
there  is  no  colour  for  that ;  tliou^^h  for  Dr.  Spicer 
were  confounded,  what  would  the  king  or  state 
saffer  by  his  ruin  or  confuiiion  ^  so  that  certain- 
ly it  is  meant  of  the  archbishop  of  Canterbury. 
-—For  Mr.  Osbaldston's  going  away,  it  is  not 
judicially  known  unto  me,  and  therefore  leaTe 
H  to  your  lordships. 

«<  And  as  for  the  second  Charge,  That  he  did 
plot  and  contrive  for  the  ruin  of  thtf  lord  arch- 
bishoD  of  Canterbury,  I  hold  that  he  is  guilty, 
and  toat  he  did  stir  my  lord  of  Lincoln,  to  con- 
iribote  money  for  that  purpose. 

**  For  my  lord  of  Lmcoln,  I  shall  only  say 
this,  That  the  Letter  of  the  9th  of  January  is 
such  a  turbulent  and  scandalous  Libel,  that  a 
roan  of  place  and  quality  should  not  give  any 
way  thereunto ;  but  that  he  should  receive  it, 
entertain  4ty  and  publish  it,  this  shews  that  he 
had  long  a  rancor  and  hatred  towards  my  lord 
archbishop.  And  for  the  nick-names,  I  shall 
find  m¥  lord  of  Lincoln  guilty  as  far  forth  as  Mr. 
Osbaldston,  for  he  did  entertain  t)iese  letters, 
and  did  publish  them,  and  it  was  an  agreement 
mnd  coorederacy  so  to  do. 

"  By  way  of  Defence  my  lord  bishop  of  Lin- 
coln's counsel  did  allege ;  1.  That  there  was  an 
•peement  between  Oshaldston  and  my  lord  of 
Lmcoln.  Again,  they  said.  That  there  viras  no 
certain  appellation  of  my  lord  archbishop  of 
Canterbury.  8.  There  was  proof  that  my 
lord  of  Lincoln  did  not  speak  any  such  words  at 
his  table.  ?  They  endeavourM  to  prove,  That 
my  lord  of  Lincoln  never  wrote  any  Letters 
containing  any  libellous  matter ;  when  as  there 
was  a  letter  under  his  own  hand,  which  he  vrould 
not  confess,  although  he  was  brought  like  a  bear 
to  the  stake,  and  three  times  examined  about  it. 

**  Again  they  said,  That  he  did  not  receive 
them,  and  yet  he  wrote  an  answer  to  them. 
Again,  admit  he  did  receive  them,  yet  he  did 
not  publish  theai,  but  qnly  delivered  them  to 
Mr.  Walker  his  secretary.  Mr.  Attorney  well 
n^membered  the  law,  That  if  a  libeUoos  letter 
^accroing  a  private  person,  then  be  may  con- 


ceal it ;  but  if  it  concern  a  public  oi&cer,  then 
the  concealing  of  it  makes  him  guilty  thereof; 
and  that  the  letters  were  pubh»hed  is  most  cer- 
tain, for  they  were  openly  spoken  of  by  women 
in  the  market. 

**  Another  thing  of  Mr.  Recorder's  was  this; 
That  if  my  lord  bishop  of  Lincoln  did  under- 
stand Osbaldston's  meaning,  yet  he  did  not  uu- 
derstand  that  he  meant  my  Lord  'Ireasurer,  and 
my  lord's  grace  of  Canterbury. — Tl»eo,  1  say, 
he  hath  scandalized  my  Lord  Treasurer,  and 
my  lord  archbishop  of  Canterbury ;  for  by  his 
own  writing  he  saith.  That  it  was  meant  of  these 
persons. 

**  The  next  is,  the  charge  of  a  Plot  laid  fur 
the  ruin  of  my  lord  archbishop  of  Canterbuiy, 
but  I  will  not  condemn  my  lord  bishop  of  Lin- 
coln for  that. 

**  The  next  Defence  of  Mr.  Recorder  was 
from  this.  That  Mr.  Oshaldston  wrot«  to  the 
bishop  of  Lincoln,  paying,  ^  1  hope  vou  will 
'  pick  oiit  the  meaning,'  i&c.  so  that  there  was 
no  confederacy  and  agreement  between  them. 
1.  I  say,  he  received  the  letters,  and  published 
them.  S.  lie  was  so  far  from  nipping  these 
scandals  in  the  buds,  that  he  enquired  further 
after  them.  3.  That  he  was  ready  and  willing 
to  contribute  money  towards  the  ruin  of  my 
lord  archbiflliop  of  Canterbunr. 

*'  I  am  sorry  tiiat  a  man  of  his  raiik  and  con- 
dition, should  make  himself  companion  with  a 
school-master.  And  as  for  tlie  aspersion  wbich 
they  cast  upon  Mr.  Walker,  to  take  away  his 
testimony,  I  see  no  just  cause  thereof.  For  they 
said,  Either  his  Deposition  is  impossible  and  b^ 
yond  his  knowledge,  or  else  that  his  reasons  that 
moved  him  thereunto,  are  insufficient.  But  for 
my  part  I  know  not  how  a  better  reason  can  be 
given. 

*'  Another  objection  against  Walker  is  this. 
That  it  was  long  before  these  Letters  were 
brought  forth ;  and  that  these  ^  not  all,  but 
there  should  be  a  third  letter.  I  say.  It  is  « 
wonder  that  so  many  were  brought  forth  now. 
But  that  they  had  been  lost,  or  that  my  lord  of 
Lincoln  had  burnt  them :  for  had  I  a  friend 
that  I  professed  so  much  kindness  to,  as  he  did 
to  Oshaldston,  I  should  be  very  sorry  that  he 
should  suffer  for  his  Jetters. 

**  For  the  testimony  of  Cadwallader  Powel,  I 
hold  bis  testimony  as  fit  to  be  taken  as  my  lord 
bishop  of  Lincoln.— And  for  the  Chaise  of  the 
Defendants  counsel,  for  the  subtil  prosecution 
b^  the  solicitor  Kilvert,  I  shall  say  little,  I  know 
hun  to  be  of  a  good  carriage  in  other  businesses, 
therefore  if  any  fault  be,  I  shall  only  desire  that 
it  may  be  amended  for  the  time  to  come.  1 
hold  that  these  Witnesses  stand  upright;  and 
as  for  the  other  witnesses,  I  submit  unto  your 
lordships,  for  in  sentence  I  must  consider  the 
nature  of  the  cause,  and  the  persons.  Fins,  I 
shall  not  acquit  my  lord  bishop  of  Lincoln,  nor 
condemn  him  so  much  as  OshaldstOB.  I  must 
consider  the  persons  offending,  and  the  persons 
against  whom  they  have  offended.  For  the 
persons  offended,  the  first  is  the  lord  treasurer 
of  England,  one  oi  bis  miyesty's  privy-pouncil; 
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And  the  second  is  the  naetropolitan  of  England, 
who  hath  ever  carried  himself  with  great  trust 
and  fidelity  towards  his  majesty  and  the  public 
eood.  And  I  Terily  think,  that  none  can  accuse 
him  of  the  least  corruption.  In  a  /court  wliere 
most  causes  of  the  clergy  are  tried;  I  did  never 
receive  any  private  message  from  bis  lordship 
in  the  behalf  of  any  cler^man,  which  is  a 
thins  io  be  much  observed  m  him. 

**  ror  Mr.  Osbaldston,  he  hath  been  a  parson, 
«  prebend,  and  a  schoolmaster.  My  lordsi  I 
will  not  suffer  him,  he  is  so  turbulent  a  person, 
and  scandalous  libeller,  to  teach  and  instruct 
others.  I  would  have  him  therefore  deprived 
of  all  his  spiritual  dignities  and  promotions,  that 
be  nerer  have  any  place  in  the  church ;  neither 
hold  I  it  fit  that  he  should  teach  scholars, 
.  (should  I  do  him  justice,  I  should  adjudge  him 
tome  serere  corporal  punishment :)  I  would 
have  him  deprived  in  ihe  high-commission  court, 
and  then  to  be  set  un  the  Pillory  in  this  Palace- 
Yard.  And  that  he  may  be  an  example  to  his 
hovs,  I  would  have  him  also  to  stand  in  the 
pillory  in  the  Dean*8-Yard,  and  one  ear  to  be 
nailed  in  the  Palace,  and  the  other  ear  to  be 
nailed  in  the  DeanVYnrd.  I  do  fine  him5,000/. 
and  imprisonment  during  the  king's  pleasure. — 
And  I  ao  fine  my  lord  bishop  of  Lincoln  5,000/. 
And  I  give  to  my  lord  archbishop  of  Cmiter- 
bary,  5,000/.  a-piece  for  damages. ' 

My  Lord  Chief. Justice  Bramston.  ''My 
lords;  There  are  two'  Defendants,  and  they 
liave  made  two  defences..  I  find  my  lord 
bishop  of  Lincoln  to  be  guilty,  though  not  so 
fall  and  in  so  high  a  nature  as  Mr.  Osbaldston. 
They  are  charged  to  plot  and  ctmfederate  toge- 
ther, to  scandalize  two  hondurable  persons,  and 
Co  raise  discord  in  the  state,-  and  to  seek  the 
ruin  and  overthrow  of  my  lord  archbishop  of 
Canterbury.  Osbaldston  wrote  a  letter  or  the 
9th  of  Janu.iry,  and  other  letters,  which  my 
lord  bishop  of  Lincoln  is  charged  with  to  re- 
ceive and  publish.  That  Osbaldston  is  guilty 
of  every  part  of  the  Chtfrge,  I  shull  not  need  to 
make  any  question ;  neither  shall  I  much  stand 
upon  the  validity  of  the  witnesses,  for  I  see 
nothing  but  thai  he  is  guilty  of  all  the  charge. 

4'  I  will  begin  with  the  first  letter  of  the  9th 
Jan.  in  which  he  would  have  two  other  persons 
meant  there,  and  not  my  lord  treasurer,  and 
my  lord's  grace  of  Canterbury  ;  but  the  one  to 
be  meant  my  lord  Richardson,  and  ihe  other 
doctor  Spicer. 

•*  Now  what  comparison  was  there  between 
those  two  persons?  The  one  was  Lord  Chief 
Justice,  and  as  for  the' other,  every  one  knows 
w^iiat  be  i» ;  so  that  it  cannot  be  meant  of  these 
two  persons,  for  there  is  no  comparison  be- 
tween them.  And  for  these  words,  the  *  litde 
*  meddling  IIocuh  Pocus  works  bis  own  confu- 
'  sion,'  &c.  .Kow  would  this  be  meant  of  Dr. 
Spicer  >  For  how  did  Dr.  Spicer  work  his  own 
confusion  ?  And  who  would  give  so  much  to 
confound  Dr.  Spicer?  He  is  no  such  eminent 
Mrdon,  that  any- should  pive  so  much  to  con- 
^und  h^m.    So  that  this  letter  is  very  clejir 


against  Osbaldston.— And  it  shewrs  a  petulant 
spirit,  and  an  inveterate  hatred  and  malice, 
that  be  did  long  bear  against  my  lord  of  Can- 
terbury, without  any  reason  or  cause  at  all,  for 
he  doth  not  shew  that  he  had  ever  received  any 
wrong  or  injoiy  from  his  grace. 

"  I  come  now  to  the  otiier  letter,  wherein 
Osbaldston  writ  tc  the  bishop  of  Lincoln  to  con- 
tribute charges  to  my  Lord  Treasurer,  for '  the 
'  ruin  of  the  little  great  man ;'  by  which  must 
needs  be  meant  the  archbishop  of  Cffnterburr : 
80  that  1  shall  not  stand  longer  upon  Mr.  0»- 
baldston ;  for  if  there  were  no  witnesses  against 
him,  yet  I  find  matter  enough  in  his  own  letter* 
to  pi^ve  him  guilty  of  the  whole  charige,  and 
therefore  I  sentence  him  with  my  lord  Finch. 

"  For  my  lord  of  Lincoln,  I  cannot  sentence 
him  as  a  Libeller,  for  there  must  be  either  a 
contriving  or  a  publishing  to  make  a  man  a 
libeller,  as  Mr.  Recorder  well  observed.  But 
I  find  hun  guilty  of  this  chaiige.  That  he  received 
the  libellous  letters ;  and  of  this  charge,  That, 
he  assented  to  contribute  money  for  the  ruin  of 
my  lord  archbishop  of  Canterbury. 

*<  But  it  is  objected.  That  be  concealed  the 
libel,  and  therefore  he  is  not  gnilty.  The  con- 
cealing of  it  doth  not  clear  my  lord  bishop  of 
Lincoln.  For  (as  Mr.  Attorney  well  observed) 
there  is  a  difference  between  a  Letter  that  con- 
cerns a  private  person,  and  a  public  officer. 
If  a  libellous  Letter  concern  a  private  person, 
he  that  receives  it  may  conceal  it  in  bis  pocket, 
or  burn  it ;  but  if  it  concern  a  public  person, 
he  ought  to  reveal  it  to  some  public  ofiicer  or 
magistrate.  But  it  is  true,  if  he  divulge  it  to 
any  but  to  a  magistrate^  he  is  a  libeller ;  and 
why  should  my  lord  of  Lincoln  keep  tlfese  let- 
ters by  him,  but  to  the  end  to  publish  them,  * 
and  to  have  them  at  all  times  in  a  readiness  to 
publish  upon  every  occasion  ? 

**  For  his  being' degraded,  I  leave Jt  to  those 
of  the  Ecclesiastical  court,  to  whom  it  doth 
belong.  And  for  the  other  part  of  his  Sentence 
of  the  Pillory,  I  am  very  sorry  and  unwilling  to 
^ive  such  a  Sentence  upon  any  man  of  his  call- 
mg  and  degree.  But  when  I  consider  the  qua- 
lity of  the  person,  and  how  much  it  doth  aggra- 
vate the  offence,  I  cannot  tell  how  to  spare 
him  :  for  these  iM>nsiderations  that  should  miti- 
gate, makes  the  offence  the  greater,  which  makes 
me  join  with  my  lord  Fmcb  in  that  part  also. 
*  '*  For  my  lord  of  Lincoln,  I  do  fine  him 
3,000/.  and  imprisonment.  And  seeing  the 
Offence  is  against  so  honourable  a  person  na 
my  lord's  grace  of  Canterbury,  and  there  is  not 
the  least  cause  of  any  nggrievanre  or  wrong 
that  he  hath  done  to  my  lord  of  Lino^In,  there- 
fore in  damage  1  join  with  my  lord  Finch.'' 

Secretary  Windebanck^  and  Secretary  Cookf 
did  both  join  with  my  lord  Braropston  for  the 
bishop  of  Lincoln,  and  with  my  lordFinch  for 
Mr.  Osbaldston. 

Mr.  Comptroller,  "  My  lords ;  For  Osbald- 
ston,  considering  his  place,  I  cannot  but  con- 
demn him  very  much,  for  by  what  hath  been 
alledged^  I  verily  believe  that  he  did  mean  mj 
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Lord  Treasorefy  and  my  lord  afchbishop  of 
Canterbury :  And  my  lord  bbbop  of  JLin€olii, 
aod  Mr.  OsbaldstoOy  are  both  guilty  ofcrimei 
ta  a  high  nature ;  one  would  have  thought  that 
my  lord  bishop  of  Lincoln,  being  a  penon  of 
that  place  and  quality,  should  not  hare  run  him- 
•clf  into  such  danger  as  to  haTe  meddled  with 
such  matters ;  for  had  he  not  met  with  good 
counsel,  I  conceive  that  he  had  plunged  himself 
in  as  deep  as  Osbaldston  in  these  practices. 
And  as  for  Osbaldston's  Sentence,  I  agree, with 
mj  lord  Finch.  And  for  my  lord  bishop  of 
Linoolo,  I  hold  viith  my  lord  Bramstone.  As 
ibr  my  loxd  of  Canterbury  his  carriage,  it  is 
well  luiown  to  be  upright,  and  therefore  I  leave 
it." 

Lord  Newburgh.  <<  My  lords;  For  Osbald- 
ston, I  find  him  guilty  of  every  part  of  the 
charge;  for  the  other  I  cannot  sentence  so 
deep ;  for  I  think  my  lord  of  Lincoln  is  not 
guilty  of  the  plotting  and  confederating,  for  the 
scandalizing  of  those  two  honourable  persons; 
I  leave  it  tu  your  lordships  judgment,  and  lay 
all  the  charge  upon  Osbaldston/' 

The  Earl  of  Dontrt  Speecfi  at  the  Sentence 
of  Mr.  Osbaldston : 

*<  Aristotle  in  bis  politicks,  admits  not  in  the 
l^overnment,  of  any  school-master  to  the  eier- 
4cise  of  civil  duties,  school-masters  commonly 
proving  tlie  apes  of  tyranny ;  and  being  used 
,to  imperiousness  over  scholars,  if  you  put  a 
sword  of  justice  into  his  hand,  you  may  easily 
guess  how  he  will  lay  about  lum  in  the  state 
and  city.  I  know  not  with  what  spirit  of  va- 
nity this  school-iuaster  was  possessed,  but  we 
see  the  monstrous  birth  of  it ;  if  the  pedant  had 
kept  within  his  rules,  he  might  have  been  taught 
uot  to  have  disturbed  govemroeot.  Look  upon 
this  pragmatical  person,  and  behold  the  fact, 
aud  what  were  the  motives,  what  the  reasons 
to  bring  himself  upon  the  stage.  His  ill 
thoughts  eiprest  in  ink  asbUck  as  his  crime; 
his  pen  was  steeped  in  vinegar  and  gall.  What 
was  it  that  stained  the  bishop  of  Dnculn*s  ear 
with  the  poison  of  ignominious  titles  ?  It  was 
ifae  pedant.  Who  was  it,  that  as  a  thief  that 
bad  stolen  another^s  good  name  away,  cries, 
bum  my  letters,  on  purpose  to  go  in  darkness 
of  the  night?  It  was  a  pkirsnn.  Who  was  it 
that  endeavoured  to  stain  the  purity  of  my 
)ord  archbishop's  honour  with  foul  aspersions 
0f  titles,  '  Utile  grace,  little  urchin,  vermin,' 
Ac. }  It  was  Mr.  0&bal4ston. 

"  Well,  I  will  speak  what  I  think,  I  fear  none 
but  Cud  and  tbeaingi  and  I  speak  in  truth,  I 
am  sure  I  shall  offend  neither  of  them,  I  have 
enquired  of  them  who  are  teamed  in  the  laws, 
who  Say,  Tljat  the  plainest  »ense  is  to  be  taken. 
The  divines  will  tell  you,  that  the  easy  places 
shall  explain  the  more  obscure.  And  if  any 
man  would  examine  those  letters,  and  with  ju- 
dicious comparing;  the  title^of '  little  grace' with 
the  other,  he  will  be  forced  to  confess  the  sense 
4>f  the  other,  or  els^  be  blind  at  noon-day. 
But  as  truth  may  be  cleared  by  strong  and 
solid  reason,  so  it  loty  be  daik«ped  and  sha- 


dowed by  the  colooit  of  piobabiGty  of  appear* 


**  But,  my  lords,  I  think  the  school-master 
alleges  his  services  to  the  Commouwealih,  and 
his  being  slighted  for  it;  that  he  ha^  been 
these  many  years,  and  dedicated  bis  pains  and 
time  tvr  the  good  of  the  flowers  of  thekingdon, 
^eatfrosa  deUmtur,  But  I  will  consider  him  ss 
a  man  sulject  to  his  passion,  (which  to  take 
away,  were  to  take  the  ma(»  himself :)  I  will 
allow  him  his  infirmities,  but  observe  a  liule 
his  envy,  see  hi^  merits  and  deserts,  which  be 
hath  so  fouUv  abmed,  with  the  height  of  ioso- 
lency  and  bold .  access,  to  tlie  very  secrets  of 
empire  and  ^veromeut,  to  the  disgrace  of  those 
men  of  which  the  Commonwealth  consists^  I 
know  not,  (my  lord^i)  the  fault  of  the  man  may 
transport  my  Speech  that  I  abuse  your  pau* 
euce;  but  I  shall  give  my  censure  of  him  ;  I 
learned  in  the  university,  how  that  a  s^rUogism 
doth  ever  follow  the  worst  part,  '  seQuitur  de- 
*  teriorem  ad  partem,'  I  am  sure  nis  ktter 
doth :  he  might  have  found  a  better  medium  to 
make  up  a  syllogism  of  a  hbel,  for  he  hath  con- 
,cluded  m  the  worst  body  of  all  ihe  figures,  vis, 
in  Bocardo :  So  I  must  concur  with  my  lord 
Finch  in  censure. 

'*  As  for  my  lord  of  Lincoln,  linked  in  this 
cause,  I  honour  the  man  for  many  causes,  in 
many  relations,  hot  for  bis  secretary  Walker, 
and  the  clerk  of  his  kitchen,  and  the  rest 
(where-ever  the  letters  were  foofid) ;  they  have 
dealt  like  Acteon's  bounds  that  turned  against 
and  devoured  his  master;  the  false  secretary, 
the  unjust  steward,  and  unlewfiil  derk  of  the 
kitchen,  who  were  fed  at  my  lord  bishop  of 
Lincoln's  table  in  his  prosperity,  and  now  in 
his  adversity  they  fall  upon  their  master  to  de- 
vour him.  I  must  say  or  him,  he  bath  fi»ivotteo 
himself,  and  agree  to  the  censure  whicn  the 
lord  chief  justice  Bramstone  hath  given  against 
him.  He  did  pot  as  Peter  did,  when  he  had 
denied  his  master,  gone  out  and  weep  bitterly 
for  his  offence ;  but  he  justifies  hinaself,  and 
therefore  he  is  fallen  into  the  lime-twigs  of  his 
adversary." 

The  Eari  of  Arundel  «*  My  lords;  For 
Osbaldston,  I  find  him  guilty  of  every  part  of 
the  charge ;  and  that  he  is  not  sei)tenced  in  a 
higher  nature  is,  '  causa  de  bona  fortuna,'  for 
had  he  been  suffered  to  have  persisted  in  bb 
course,  he  had  surely  fallen  into,  most  danger- 
ous error.  And  therefore  I  join  in  sentence 
for  him  with  my  lord  Finch.  I  am  sorry  for 
my  lord  bishop  of  Lincoln,  he  hath  sbew^ him- 
self very  indiscreet,  being  a  person  of  place  and 
quality,  he  now  fiills  low  in  his  estate  and  dig- 
nity ;  and  these  things  will  make  his  spirit  fall 
lower  than  his  body ;  and  therefore  I  agree  in 
all  things  mth  my  ford  Finch." 

Marquis  H^mOHm.  **  My  lords ;  For  Os- 
baldston, I  find  him  guilty  of  the  whole  Charge. 
For  my  lord  bishop  of  Lincoln,  I  cannot  find 
him  so  deeply  guilQr  as  Osbaldston.  But  cer- 
tainly my  lord's  grace  of  Canterbury  hath  been 
exceedingly  wronged.     Therefore  1  give  da- 
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false  ne«v9.-— Again^  I  make  this  use  of  it,  That 
my  lord  of  Lincoln  having  received  such  a  let- 
ter so  scandalous  against  the  king  and  state,  did 
conceal  /the  same. 


with  my  lord  Finch.  And  forOstwld- 
ston,  I  sentence  him  with  my  lord  Finch.  And 
ms  for  my  lord  bishop  of  Lincoln,  I  join  with  my 
lord  Brampston.^' 

The  Earl  of  Manchester,  Lord  Privy-Seal. 
^  My  lords ;  For  Osbaldston,  if  you  take  his 
words,  his  meaning,  and  the  end,  they  will  ap- 
pear to  be  very  heinous.  1.  His  words,  to 
bring  contempt  and  disgrace  upon  my  lord  bi- 
shop of  Canterbury.  !>.  His  meaning  is  ex- 
pressed in  the  words  themselves,  to  Jbe  against 
two  honourable  persons.  3.  And  for  the  end, 
that  was  most  dangerous  and  pernicious.  It 
was  to  overthrow  and  work  the  confusion  and 
ruin  6f  my  lord's  grace  of  Canterbury. 

"  Setting  aside  all  the  witnesses,  I  will  con- 
demn 'm¥  lord  Bishop  of  Lincoln  out  of  his  uwn 
mouth,  for  he  denies  all.  1.  He  denies  the  re- 
ceiving of  the  letter.  2.  The  entertaining  of 
them.  S.  The  publishing  of  them.  Not  as 
Peter  did  when  he  had  denied  his  Ma&ter,  to  go 
out  and  weep  bitterly  for  his  ofience,  hut  to 
justify  himself:  Yet  how  can  my  lord  of  Lin- 
coln deny  the  le^er  tnat  he  wrote  with  his  own 
hand,  and  yet  he  will  not  confess  it  to  be  his 
•wn  letter. 

**  And  after  he  was  prisoner  in  the  Tower,  he 
called  to  Mr.',Cadwallader  Powel,  and  demand- 
ed if  any  of  Mr.  Osbaldston's  letters  were 
found  ?  «Who  answered,  That  they  were  found. 
Then  said  the  bishop,  O&baklston  is  undone. 
S. -He  vdesired  that  they  should  be  kept  close 
and  secret.  3.  Though  they  were  kept  dose, 
and  only  put  into  tlie  pocket,  if  they  concern  a 
public  person,  he  is  a  libeller. 

''For  Osbaldston,  besides  all  the  corporal 
punishment,  I  hold  fit  that  he  should  acknow- 
ledge his  offence  in  writing  to  my  lord's  grace  of 
Canterbury. 

**  And  as  for  the  bishop  of  Lincoln*  I  hold 
that  he  should  also  make  an  acknowledgment 
in  writing  to  the  archbishop,  for  he  is  a  person 
of  great  place  and  quality.  And  my  lord  of 
Lincoln  is  under  canonical  obedience  to  the 
archbishop  by  bis  oath,  and  disobedience  is  a 
breach  of  liis  oath ;  therefore  he  should  ac- 
knowledge his  offence  under  his  own  hand. 

**  For  my  lord's  grace  of  Canterbury,  he  hath 
ever  carri^  himself  with  much  gravity  in  his 
place,  and  piety  towards  God  and  the  king, 
nnd  the  public  good  ;  therefore  I  leave  him  in 
honour  as  I  found  htm,  and  sentence  the  bishop 
of  Lincoln  with  my  lord  Bramstone :  and  Os- 
baldston with  my  lord  Finch." 

The  Earl  of  Holland  joined  in  sentence 
with  my  lord  Finch  for  Osbaldston,  and  with 
my  lord  Bramstone  for  the  bishop  of  Lincoln. 

The  Lord  Keeper.  *«  My  lords ;  If  I  be  not 
mistaken,  it  is  misspending  of  time  in  opening 
tlie  canse,  therefore  I  shall  use  a^  much  brevity 
as  may  be.  And,  first,  1  shall  begm  with  the 
first  letter,  and  think  it  fit  that  this  letter,  and 
all  the  copies  thereof,  should  be  suppressed. 
Yet  I  may  make  this  use  of  it,  Thnt  Osbaldston 
and  my  lord  bishop  bad  a  long  time  continued 
intercourse  of  wntiog  scoadalous  letters,  aud 

VOL.  Ill* 


My  lords,  for  the  letter  of  the  9th  of  Jan. 
my  lord  bishop  of  Lincoln  dotli  deny  thul  he 
receired  it;  and  therefore  I  tliink  that  he  con- 
ceived it  to  be  a  scandalous  letter,  which  made" 
hmi  to  deny  it  Af;ain,  he  kept  the  letters  by 
him,  that  he  might  have  the  words  ready  to  tell 
unto  every  one  at  his  pleasure.  And  as  for  the 
letter  of  the  SOth  of  Jan.  he  denittli  to  make  a 
perfect  answer  to  it. 

•*  It  was  the  saying  of  one  that  was  late 
Lord  Chancellor,  •  That  he  never  liked  a  cause, 
'  where  there  were  divers  Answers  in  it;*  nei- 
ther can  I  like  this,  when  my  lord  bishop  oF 
Lincoln  hath  been  so  often  examined,  and  wilt 
not  make  a  perfect  answer,  for  be  hath  tlirice 
been  examined  upon  this  letter,  which  is  a 
shrewd  argument  unto  me,  that  he  knew  welt 
that  there  was  scandalous  matter  contained 
in  it. 

"  Next,  my  lords,  is  the  publishing  of  these 
libellous  letters,  and  I  think  it  very  fit  that  mf 
lord  of  Lincob  should  be  charged  with  the  pub- 
lishing of  them.  If  they  were  in  the  band-box; 
then  chat  was  a  publishing  of  them;  and  h« 
delivered  a  letter  to  his  secretary,  which  was  a 
publishing  thereof.— But  it  is  true,  if  a  man  de- 
liver a  letter  to  his  secretary,  and  command 
that  he  should  keep  it  secret,  I  conceive  that  it 
not  a  publishing  of  it.  If  there  were  no  other  proof 
but  this,  I  sliould  think  my  lord  bishop  of  Lin** 
coin  and  Mr.  Osbaldston  to  be  guilty,  not  only 
of  contriving,  but  also  of  publishing  and  divul^* 
ing  scandalous  }.ib^ls  against  the  lord  archbi-> 
shop  of  Canterbury,  and  the  sute.^As  for 
Witnesses,  ahhougti  there  is  no  need,  for  it  is 
plain  without  witnesses,  yet  there  be  divers 
witnesses  that  prove  it. 

**  Now  it  remains  that  I  should  proceed  ti» 
Censure.  It  concerns  the  late  Lord  Treasurer; 
one  of  his  majesty's  privy-council,  and  vmy  lord 
archbishop  of  Canterbury,  two  honourable  p*er-< 
sons:  And  my  lord  archbishop  had  not  only 
been  a  friend  tio  the  bishop  uf  Lincoln,  but  a 
faithful  mediator  for  him  to  his  maiesty,  and 
was  always  very  faithful  in  returning  his  males* 
ty's  answer  unto  him;  and  yet  notwithstanding 
all  this,  my  lord  of  Lincoln  hath  done  many 
heinous  offences  against  the  said  archbishop  of 
Canterbury.  For  Osbaldston  his  Censure,  I 
agree  with  my  lord  Finch,  and  do  add  thereunto, 
confession  of  the  offence,  and  submission.  And 
for  tny  lord  bishop  o'f  Lincoln,  I  agree  with  mjf 
lord  Bramstone." 

The  Sentence  of  the  Court  was, 

<<  That  Mr.  Osbaldston  should  be  fined 
5,000/.  to  the  king,  aud  pay  5,000/.  dams^^es  to 
the  archbishop ;  be  deprived  of  all  spiritual 
dignities  and  promotions ;  imprisoned  dorinff 
the  king's  pleasure,  and  make  lubmission. — 
That  the  bishop  of  Lincoln  be  fined  in  5,000/. 
to  the  king,  and  3,000/.  to  the  archbisliop ;  tr> 
be  imprisoned  during  tha  king's  pleasurci  atui 

3  o 
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to  make  MibiiuMion, — And  OsbokUtoo  wm 
Moteocfd  to  stjind  in  ttie  pillory  in  the  Dean's- 
jard,  before  bis  own  acliool,  aiul  his  t»trm  to  be 
only  nailed  to  the  pillory/' 


It  8o  happened,  though  the  report  was  tlmt 
Osbuldbtou  was  run  away,  that  l»e  wtib  in  Court 
ktandiog  in  the  croud  at  the  CVn^ure;  and 
when  he  beard  the  said  censure  o4'  bf*me  of  the 
lords,  he  guessed  tlie  cause  would  go  ngaiust 
him,  and  knowing  the  rule  of  tlie  court.  That 
if  the  warden  should  espy  hiin  in  court,  be 
might  cominand  his  tipstaii  to  apprehend  bim ; 
as  booii  «is  the  lyajur  part  of  the  court  Imd  past 
Censure  upon  hiiu,  aJtbnugh  the  Lprd  Keeper 
bad  not  then  given  his  sense ;  therefore  he  got 
out  of  cx>urt,  went  to  his  study  at  the  school, 
burnt  some  papers,  and  writ  on  a  paper,  which 
be  led  on  bis  desk,  *  That  if  the  archhiabop  en* 

*  quire  after  me,  tell  him,  I  am  gone  beyond 

*  Canterbury.'  Whereupon  me»»eogers  were 
«ent  to  the  poK'towns  tu  apprehend  hiin  ;  but 
he  lay  hid  in  a  private  house  in  Drury-Lane, 
till  the  pariiameut  met  in  November,  1640.* 

Concerning  this  Bishop  and  this  Case  lord 
Clarendon  writes  thus  :  **  Dr.  Williams,  as  is 
said,  ivas  a  man  of  a  very  imperious  and  fiery 
temper ;  he  had  been  Keeper  of  the  Great  Seal 
of  England  io  die  time  of  kmg  Jame^.  After 
bis  removal  from  tkuU  charge,  \\e  Imd  lived 
splendidly  in  his  diocess,  ami  made  himself 
y€ry  popular  amongst  those  who  bad  no  rever- 
ence for  the  court ;  of  which  he  would  fre* 
quently,  and  in  the  presence  of  many,  speak 
with  too  much  freedom,  and  tell  uiany  stoiiea 
of  things  and  persons  upon  bis  own  former  ex- 
perience ;  in  w  hichi  being  a  man  of  great  pride 
and  vanity,  he  did  not  alwavs  confine  himself 
10  a  precise  veracity,  and  did  often  presume  in 
those  unwary  discour«es,  to  mention  the  person 
of  the  king  with  too  little  revereoce.  He  did 
•ffect  to  be  thought  an  enemy  to  the  archbishop 
of  Canterbury  ;  «%  hose  person  he  seemed  ex- 
ceedingly tu  contemn,  and  to  be  much  dis- 
pleased with  th«>se  Ceremonies  and  Innovaticns, 
as  tbey  were  then  culled,  which  were  counte- 
oancrd  by  the  other;  and  had  himself  pub- 
lished, by  his  own  authority,  a  Book  against 
|be  using  those  Ceremonies,  in  which  there  was 
much  good  learning,  and  too  little  gravity  for  a 
bishop.  Uis'paaaioa  and  his  levity,  gave  every 
4"y  great  ad  vantages  to  those  who  did  not  love 
^im,  and  he  provoked  too  many,  not  to  have 
those  advantages  made  use  of :  so  that,  after 
several  Inforii»auoo5  against  liim  in  the  Star^ 
Chamber,  he  was  sentenced,  and  fined  in  a 
great  sum  of  moaey  to  the  kin;;,  and  committed 

fri^onerto  the  Tower,  without  the  pity,  or  com- 
assion  of  a^y?  but  those,  who,  out  of  hatred 
to  the  government,  were  sorry  rbat  tbey  were 
without  so  useful  a  champion  ;  fiir  be  appeared 
to  be  a  man  of  a  very  c(»rrupt  nature,  whose 


*  Some  curiou-  p«rticulnrs,  respecting  this 
Case,  are  collected  by  Mrs.  Macamay,  io  tl«e 
*  ¥^uaie  of  ber  Bifitoryi  p.  t34  et  teq. 


passions  could  have  transported  bim  iolo  iba 
most  unjutttifiable  actions,  lie  bad  a  faculty 
uf  making  relations  of  tbmgs  done  in  bisowa 
urevnrc,  and  discourses  made  to  himself,  or  in 
iiis  own  h«ianng,  with  all  the  circumstances  uf 
answers,  and  replies,  and  upon  arguments  of 
great  ni'tiuent;  all  which,  upou  examination, 
Mcrc  still  found  to  have  nothiiig  in  tlicm  that 
was  real,  but  to  be  the  pure  eflftct  of  his  own 
invention.  After  he  was  hcnienced  in  tl.e  Star- 
Chamber,  some  of  his  friends  resorted  tu  him,' 
to  lament,  and  condole  witli  him  for  his  misfi't- 
tune,  and  some  of  them  seemed  to  wondei  tLat 
in  an  aflair  of  such  a  nature,  he  had  not  found 
means  to  have  made  some  Submission,  and 
Composition,  ti.at  mi;;ht  ha\e  presented  the 
public  hearing!,  which  pfo\cd  so  much  to  hi$ 
prejudice  in  point  of  r<:put«iion,  ns  well  &s 
profit,  lie  answered  thcui  witli  all  the  for- 
mality imuginnblc,  'Tlmt  they  had  reason  iiv 
Meed  to  wonder  at  him  upon  the  event ;  but 

*  when  they  sh'iuid  know  how  he  had  governed 
'  himself,  he  belicted  they  would  cease  to  think 
'  him  woithy  of  blame/  And  then  related  to 
them,  '  1  hat  as  soon  as  publication  had  passed 
'  in  his  cause,  and  the  books  were  taken  our,  h^ 
'  had  desired  his  council,  who  were  all  able 

*  men,  and  some  of  them  very  eminent,  in  the 

*  v.icntiun  time,  and  tliev  at  mo&t  leisure,  to 

*  meet  to^<  thcr,  and  careuilly  to  look  over,  and 
'  peruse  all  the  Eridc  nee  that  vi  as  token  on  both 

*  sides ;  and  that  then  they  would  attend  )iim 

*  such  a  morning,  which  he  appointed  upon 

*  tlicir  consent,  at  his  own  house  at  Westmin- 
'  bter :  That  they  came  at  tlie  time  appointed ; 

*  and  being  then  shut  up  in  a  room  together,  be 

*  asked  them,  whether  they  had  siifficieittly  pe* 

<  rused  all  the  Books,  and  were  throughly  ^n- 

*  fortned  of  his  Case?  To  which   tbey  all  an- 

<  swered,  that  tbey  had  not  otdv  read   diem  all 

*  over  t^gether,  hut  had  severally  every  man  by 

*  himself  perused  them  again,  and  tl;ey  be* 

*  lieved  they  were  all  well  infoimed  of  the 

*  whole.  That  he  then  told  them  be  had  de* 
'  sired  tliis  conference  witb  them,  not  only  as 
'  his  council,  by  whose  opinion  he  meant  to 
'  govern  himself^  but  as  his  particular  frieu^s, 
'  who,  he  was  sure,  would  give  him  their  k«st 
'  advice,  and  pci-suade  liim  to  do  every  thing 
'  as  they  would  do  thenLselves^  if  tbey  were  in 

*  bis  condition.  That  he  waa  now  offered  to 
'  make  bis  peace  at  court,  by  such  an  humble 
'  Submission  to  the  king,  as  be  was  most  io- 

*  clined,  and  ready  to  make ;  aud  which  he 
'  would  make  the  next  day  after  his  cause  was 

*  heard,  though  he  should  be  declared  to  be  in« 
'  nocent,  of  which  he  could  make  no  doubt; 
'  but  that  which  troubled  him  lor  the  present, 

<  waa,  that  the  infamousness  of  the  Charge 

<  against  him,  which  had  been  often  expoecd, 

<  and  inlarge^  upon  in  several  motions,  bed 

*  been  so 'much  uken  aotice  ef  through  ^ 

*  kingdom,  thnt  it  couid   not  consist  witli  his 

<  honour  to  divert  the  hearing,  which  would  be 
'  imputed  to  his  want  of  confidence  in  his  inno- 
'  cence,  since  men  did  not  suspect  his  courace, 
« il' be  durst  vet^  upon  tbt  other;  bat  tbatba 
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'  was  resolved,  a»  he  said  before^  the  next  day 
'  fifler  h«  should  be  viadicated  from  those 
'  odiuus  BspersionSy  he  would  castbiiDselfatthe 

*  king^s  ket,  with  oil  the  hdiioility,  and  sub- 
'  iniesion,  which  the  most  guilcy  man  couhf 
'  make  profession  of.    It  was  ia  this  point  faev 

*  desired  their  advice,  to  v\'hich  he  would,  with- 
'  out  adheriog  to  his  own  inoUnation,  entirely 
'  coaftivm  liimself ;  and  ther^ore  desired  them, 
'  siagly  in  order,  to  give  him  their  advice.'  He 
repeated  the  several,  and.  distinct  discourse 
ei'ery  man  bad  made,  in  which  he  was  so  pane* 
taal,  that  he  applied  those  phrases,  and  ex- 
pressions* and  (iianner  of  speech  to  tlte  several 
niea,  which  they  were  all  taken  notice  of  fre- 
quently to  use ;  as  many  men  have  some  pe» 
ouliar  w.»rde>ia  discourse,  which  they  are  most 
cielighted  wit^  or  by  custom  most  addicted  to  : 
and  m  conclusion,  '  That  they  were  unanimous 

*  in  their  judgments  ;  tliat  he  could  not,  with 
'  the  preservation  of  his  honour,- and  the  opinion 
^  of  his  integrity,  decline  the  public  hearing ; 

*  where  he  mnsft  be  unquestionably  declared 

*  innocent ;  there  being  no  crime,  or  misde- 
'  meaitor  proved  a^nst  him  in  such  a  manner, 
'  as  could  make  him  hahle  to  censure  :  they 

*  all  commended  his  resolution  of  submitting  to 
'  the  .king  as  soon  as  he  had  made  his  innocence 
^  to  appear)  and  they  all  advised  him  to  pur> 
^  sue  that  method.  This,  he  said,  had  swayed 
'him;  and  made  him  decline  the  other  expedi- 

*  ent,  that  bad  been  proposed  to  him.' 

<'  This  relation 'Wrought  upon  those  to  whom 
it  was  o»de,  to  raise  a  prejudice  in  them 
against  the  justice  of  the  cause,  or  Uie  repute^ 
rion  iif  the  couocil,  as  tliey  were  mobt inclined; 
%VUcreas  tliere  was  not  incfeed  the  least  shadow 
of  truth  in  the  whole  Relation;  except  that 
tJicre  was  such  a  meeting,  and .  conference,  as 
was  mentioned,  and  which  had  been  consented 
to  by  the  bisliop  upon  the  joint  desire,  and  im- 
portunity of  all  the  council;  who,  at  tliat 
Conference,  unaaimously  advised  and*  desired 
liim  '  to  use  all  the  me^ns  and  friends  he 
^  oould,  that  the  cause  mjc;ht  not  be  brought  to 

*  bearing;  but  thai  he  should  pnrchaw  his 
«  peace  at  any  prioe ;  for  that  if  it  were  heard, 

*  he  would  be  sentenced  very  grievously,  and 

*  that  there  were  many  things  proved  agmnst 
^  him,  wliich, would  so  much  reflect  upon  his 
■  honour,  and  reputation,  and  the  more  for 

*  being  a  bishop,  that  all  his  friends  vronld 
'  abandon  him ;  and  be  for  ever  after  ashamed 

*  ta  appear  on  his  behalf.*  Which  ndvioe,  with 
great  passion,  and  reproaches  upon  the  several 
persons  for  their  presumption,  and  iterance  in 
matters  so  much  above  them,  he  utterly  and 
scornfully  rejected.  Nor  indeed  v^  it  pos- 
•ible,  at  that  time,  for  him  to  have  'inade  his 
peace;  ibr  though  upon  some  former  addresses, 
and  importunity  on  his  behalf  by  some  persons 
of  power,  and  place  in  the  court,  in  which  the 
qaeen  herself  had  etideavoured  to  have  done 
hish  good  offices,  the  king  was  inclined  to  have 
saved  him,  being  a  bishop,  from  the  infamy  he 
must  iindergo  by  a  public  Trial ;  yet  the  bi- 
shop's Taaity.had,  ip  those  conjunctures,  so  far 


transported  him,  that  he  had  done  all  he  could 
to   liave    insinuated,    'that    the    court    was 

*  ashamed  of  what  they  had  done;  and  had 

*  prevailed  wish  some  of  his  powerful  friends 
'  to  persuade  him  to  that  compdsitiun :'  Upon 
which  the  king  would  never  hear  more  .anj^ 
person  who  moved  on  his  behalf. 

"  It  had  been  once  mentioned  to  him,  ^he^ 
ther  by  authoritv^or  no,  was  not  known,  *  thai 

*  his  peace  should  be  made,  if  he  would  rssi^ 

*  his  hishopric,  and  deanery  of  Westminster,  for   ^ 
'  he  hnd  that  m  ccmmtndam^  and  take  a  good 

<  bishopric  in  Ireland ;  which  he  positively  re- 

<  fused' ;  and  said,  he  had  much  to  do  to  defend 
'himself  against  tfie  'Archbishop  >here;  but  if 
'  he  was.  in  Ireland,  there  was  a  man,  meaning 

*  the  earl  of  Strafford,  who  would  cut  off  his 
*■  head  within  one  month.' 

'<  This  Bishop  had  been  for  some  years  in  the 
'  Tower,  by  the  Sentence  of  the  Stnr-Chamber, 
before  this  parliament  met ;  when  the  lords, 
who  were  the  most  active  and  jpowerfiil,  pre* 
senily  resolved  to  have  him  at  liberty.  Some 
had  much  kindness  for  biin;  not  only  as  a 
known  enemy  to  the  archbishop  of  Canterbury; 
but  as  a  supporter  of  those  opinions,  and  those 
persons,  \vhich  were  against  the  Church  itself* 
And  ha  was  no  sooner  at  liberty,  and  broufiht 
into  the  liouse,  but  he  defended^  and  seconded 
the  lord  Say,  when  he  made  an  invective  witb 
all  the  malice,  and  bitterness  imaginable,  against 
the  archbishop  then  in  prison ;  and  when  he 
had  concluded,  that  bishop  said ;  '  that  he  had 

<  lon^;  known  that  noble  lord,  and  had  alwnyn 

*  believed  him  to  be  RB  well  affected  ,to  the 
'  church  as  himself;'  and  so  he  continued  to 
make  all  his  addxess  to  that  lord,  tod  those  of 
the  same  party.  Being  now  in  full  liberty,  and 
in  some  credit,  and  reputation,  he  applied 
himself  to  the  king ;  and  made  all  possible  pnn 
fessions  ofduty  to  his  majesty,  and*zeal  to  the 
church  ;  protesting  •  to  have  a  perfect  detes* 
« tntion  of  those  persons,  who  appeared  to  have 
'  no  affection  or  duty  towards  hi^  majesty,  and 

<  of  all  evil  intentions  against  the  religion  esta^ 
'  blished ;  and  that  the  cnrility  he  had  expressed 
'  towards  them,  was  only  out  of  gcatitude  for 

*  the  good  will  they  had  shewed  to  him;  and 
'  especially  that  he  might  the  ^tter  promote 

*  his  majesty's  service.'  And  it  oeing  his  turn 
shortly  after,  as  dean  <7f  Westminster,  to  preach 
before  the  king  ;•  he  took  occasion  to  speak  of 
the  Factions  in  Religion;  and  mentioning  the 
Fresbyteriatv  Disciphne,  he  said,  *  it  was  ago- 
'  vernment  only  fit  for  taylors  and  shoemakers, 

*  and  the  like :  not  for  noblemen,  and  gentle- 

*  men :'  which  Rave  great  scandal,  and  offence 
to  his  great  patrons  ;  to  whom  he  easily  recop-  • 
ciled  himself,  by  making  them  as  merry  with 
some  sharp  sayings  of  the  court,  and  by  per- 
forming more  substantial  offices  for  them. 

"  When,  upon  the  Tr&l  of  the  earl  of  Straf- 
ford, it  was  resolved  to  decline  the  judgment 
of  the  house  of  peers,  and  to  proceed  by  Bill 
of  Attainder ;  and  thereupoa  it  was  very  mrea- 
sonably  moved,  *  That  the  bishops  micht  have 

<  no  votQ  in  the  passing  that  act  of  parliament; 
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*  because  they  pretended  it  was  to  have  their 

*  hand  in  blood,  whicli  was  against  an  old 

*  canon ;'  thb  bishop,  without  communicatiog 
with  any  of  liis  brethren*  very  frankly  declared 
bis  opinion,  <  that  they  ought  not  to  be  present ;' 
and  otTered,  not  only  in  bis  own  name,  but  for 
the  rest  of  the  bishops,  <  to  withdraw  always 

*  when  that  business  was  entered  upon  :*  and 
•o  betrayed  a  fundamental  right  of  the  whole 
Order ;  to  the  great  pr^udice  of  the  king,  and 
to  the  taking  away  the  hfe  of  that  person,  who 
GDold  not  otherwise  have  suffered. 

<<  AiAi  shortly  after,  when  the  kin|^  declared, 
that  he  neither  would,  nor  could  in  cnnsci- 
aoce,  give  his  royal  assent  to  titat  Act  of  At- 
tainder; when  the  tumults  came  about  the 
court  with  noise  and  clamour  for  justice  ;  the 
lord  Say  desired  the  king  to  conier  with  his 
bishops  for  the  satisfaction  of  his  conscience ; 
and  desired  him  to  speak  with  that  bishop  in 
the  point.  Afler  much  discourse  together,  and 
^e  lung  insisting  upon  many  particulars,  which 
niiglit  induce  others  to  consent ;  but  were 
known  to  himscL^  to  be  fnlse ;  and  therefore 
Le  couki  neier  in  conscience  give  iiis  own  con* 
sent  to  them ;  the  bishop,  as  hath  been  men- 
tioned before,  amongst  other  arguni^nts,  lold 
bim ;  *  that  he  must  consider,  that  as  he  had  a 

*  private  capacity,  and  a  public,  so  he  had  a 
f  public  conscience  a»  well  as  a  private  ;  that 

*  though  his  private  conscience,  as  a  man,  would 

*  not  permit  him  to  do  an  act  contrary  to  his 

*  own   understanding,  judgment,   and   consci- 

*  ence ;  yet  his  puUic  conscience,  as  a  king, 

*  which  obliged  him  to  do  all  things  for  the 

*  good  of  his  people,  and  to  preserve  his  king* 
'  dom  in  peace  for  himself  and  his  posterity, 

*  would  not  only  permit  him  to  do  tlial,  but 
^  even  oblige,  and  reouire  liim.    That  he  saw 

*  in  what  commotion  the  people  were ;  thisit  his 

*  own  life,  and  that  of  the  queen's,  and  the  royal 

*  isjiue,  might  probably  be  sacrificed  to  that 
'fury;  and  it  would  be  very  strange,  if  his 

*  conscience  should  prefer  the  life  of  one  single 

*  private  person,  how  innocent  soever,  before  all 

*  those  otlier  lives,  and  the  preservation  of  the 

*  kingdom.' 

'<  This  was  tlie  argumentation  of  that  on- 
liappy  casuist ;  who  truly,  it  may  be,  did  be- 
lievje  himself;  for  towards  the  end  of  the  war, 
and  when  the  king's  power  declined  ;  he,  being 
then  an  archbishop,  did  in  person  assist  the 
tebels  to  take  a  castle  of  the  king's  ;  in  which 
4hcra  was  a  garrison,  aid  which  was  taken  by  a 


long  siege ;  because  be  might  thereby  the 
better  enjoy  the  profits  of  his  own  estate,  which 
lay  ihcreabottU.  Upon  all  these  great  services 
he  had  performed  for  the  party,  be  grew  every 
day  more  imperious;  and  after  xhe  king  thought 
i(  necessary  to  mak^  him  archbishojS  of  Vork, 
which,  as  the  time  then  was,  could  not  oualify 
him  to  do  more  harm,  and  might  possibly  dis- 
pose, and  oblige  him  to  do  some  good  ;  he  car- 
ried himself  so  insolently,  io  the  house  and  out 
of  the  house,  to  all  persons,  that  he  became 
moch  more  odious  universally,  than  ever  the 
other  archbishop  had  been  ;  having  sura  more 
enemies  than  be,  and  few  or  no  friends,  of 
which  the  other  had  abundance.  And  the 
great  hatred  of  this  roan*s  person  and  beha- 
viour, was  the  |p«atest  invitation  to  tiie  hpuse 
of  commons  so  irregularfy  to  revive  that  Bill  to 
remove  the  Bishops." 

Wilson,  however,  in  liis  History  of  (he  Dfe 
and  Reign  of  James  the  First,  speaks  very 
favourably  of  him;  and  Uacket,  bishop  of 
Litchfield  (who  had  been  his  chapfain)  ku 
left  an  ample  and  encomiastic  account  of  his 
Life.  Ue  was  eunuckut  ah  uUro ;  yet  Wilson 
tells  us  tluit  his  intimacy  with  thie  countess 
of  Buckingham  gave  rise  to  scandal :  he  had 
been  chaplain  to  Bacon,  from  whom  the  Great 
Seal  being  taken  in  May  1691,  it  was  in  July 
foUowinij  (having  been  held  two  months  by 
commissioners)  givea  to  Williams,  as  Lord 
Keeper.  In  the  same  month  he  was  made 
bishop  of  Lincoln.  lie  held  the  seal  somewhat 
more  than  four  years.  From  Lincoln,  he  was 
translated  to  York  in  1641,  and  he  died  in 
1650.  He  seems  to  have  been  of  a  rash  and 
insolent,  though  servile,  temper,  and  of  selfish, 
temporising  and  trimming  political  conduct. 
For  more  respecting  him,  see  the  Note  to 
vol.3,  p.  1163,  and  the  Case  of  the  twelve 
Bishops,  A.  D.  1641,  pos/. — He  had  preached 
king  James's  funeral  sermon,  and  piinted  it 
with  the  title  of  <«  Great  Britain's  Solomon." 
The  text  was  1  Kings,  c.  it.  ver.  41,  42,  and 
part  of.  43. '  Of  the  Discourse  llaxris  in  his 
Life  of  James  gives  some  speoimens,  which  will 
probably.be  sufficient  for  roost  readera.  The 
flattery  is  at  least  as  gross  as  might  be  expected ; 
tlie  style  is  pedantic,  agreeably  to  the  Uste  and 
practice  of^  the  time.  The  preacher  exhibits 
sufficient  powers  of  invention  in  his  praises  of 
the  modem  Solomon,  and  very  considerable 
industry  and  ingenuity  in  the  discovery  of  re- 
semblaoces  between  mm  and  his  prototype. 
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l47*  Proceedings  in  the  Case  of  Ship-Money,  between  the  King 
and  John  Hampden,*  esq.  in  the  Exchequer,  13  Charles  Lf 
A.  D.  1637. 


The  Speech  of  Thomas  Lord  Coventrt,  Lord 

Keeper  of  the  Great  Seal  of  England,  by 

command  from  his  rbajeftty,  to  all  the  Jadges 

of  Assize  of  England^  in  the  Star  Chamber^ 

June  17, 1635. 

\I  Y  Lords  the  Jodges ;  The  Term  being  done 

and  ended,  the  Assizes  are  at  hand :  jou  are  to 

divide  yourselves  for  your  several  circairs.  Cir- 

#oit5  are  for  the  service  of  the  king  and  the  good 

•  *^  Mr.  Hampden  wns  a  man  of  much  greater 
cunning,  and  it  may  be,  of  the  most  discerning 
spirit,  and  of  the  greatest  address  and  insioua* 
taun  to  bring  any  thing  to  pass  which  he  desired, 
cuf  anv  man  of  that  time,  and  who  laid  the  de- 
sign deepest.  He  was  a  gentleman  of  a  good 
extract  ion,  and  a  fair  fortune,  who,  from  a  life 
•f  ^reat  pleasure  and  licence,  had  on  a  sodden 
retired  to  extraordinary  sobriety  and  strictness, 
and  yet  retained  his  usual  ehearfolness  and  af- 
fability; whidi,  together  with  the  opinion  of 
his  wisdom  and  justice,  and  the  courage  he  had 
afaewed  in  opposing  the  Ship-money,  raised  his 
reputation  to  a  very  great  height,  not  only  in 
Buckinghamshire,  where  he  lived,  but  generally 
throughout  the  kingdom.  He  was  not  a  man 
•f  many  words,  and  rarely  begun  the  discourse, 
or  made  the  first  entrance  upon  any  business 
Ibnt  was  assumed ;  but  a  very  weighty  speaker, 
a»d  after  he  bad  heard  a  fiiil  debate,  and  ob- 
aerv^  how  the  house  was  like  to  be  inclined, 
rook  up  the  argument,  and  shortly,  and  clearly, 
apd  craftily,  so  stated  it,  that  he  commonly 
conducted  it  to  the  conclusion  he  desired ;  and 
if  he  found  he  could  not  do  that,  he  was  never 
without  the  dexterity  to  divert  the  debate  to 
aoother  time,  and  to  prevent  the  determining 
any  tiling  in  the  netrative,  which  might  prove 
inconvenient  in  ibe  future.  He  made  so  great 
a  shew  of  civility,  and  modesty,  and  hunpility, 
-  and  always  of  mistrusting  his  own  judgment, 
and  esteemins  his  witli  whom  he  conferred  for 
the  present,  that  he  seemed  to  have  no  opinions 
or  resolutions,  hut  such  as  he  contracted  from 
the  information  and  instruction  he  received 
upon  the  discourses  of  others,  whom  he  had  a 
wonderful  art  of  governing,  and  leading  into 
his  principles  and  inclinations,  whilst  they  be- 
lieved that  he  wholly  depended  upon  their 
coonsel  and  advice.  No  man  had  ever  a  greater 
power  over  himself,  or  was  less  the  man  that 
be  seemed  to  be,  which  shortly  after  appeared 
to  every  body,  when  he  cared  less  to  keep  on 
the  masf^oa/'    Lord  Clarendon. 

To  which,  when  relating  the  circumstance  of 
his  death,  he  adds ; 

**  He  was  a  gentleman  of  a  good  family  in 
Buckinghamshire,  and  born  to  a  fair  fortune, 
and  of  a  most  <:ivil  and  affiible  deportment. 
in  hit  entrance  into  the  world,  he  indulged  tp 


of  the  people ;  they  are  the  execution  of  the 
.king's  laws,  and  administration  of  justice.  lu 
the  Tenn,  the  people  follow  and  seek  after  Jus« 
tice ;  but  in  the  Circuit,  Justice  foUoweth  and 
seeketh  after  the  people.  So  gracious  is  the 
frame  and  constitution  of  the*  king's  govern- 
ment, that  twice  a  year,  at  the  least,  Justice  fol- 
io weth  the  subjects  home  tp  their  own  doors  ; 
which,  as  it  is  a  great  ease  to  the  trouble,  charge, 
and  travail  of  the  country,  so  it  giveth  the  peo- 

himself  all  the  licence  in  sports  and  exercises, 
and  company,  which  were  used  by  men  of  tha 
most  jolly  conversation.  Afterwards,  he  retired 
to  a  more  reserved  and  melancholy  society,  ye 
preserving  his  own  natural  chearfulness,  and 
vivacity,  and  above  all,  a  flowing  courtesy  to 
all  men;  though  they  who  conversed  neariy 
with  him,  found  him  growing  into  a  dishke  of 
the  Ecclesiastical  Government  of  the  Church, 
yet  most  believed  it  rather  a  dislike  of  some 
churchmen,  and  of  some  introducements  of 
theirs,  which  he  apprehended  might  disquiet 
the  public  peace.  He  was  rather  of  reputation 
in  his  own  country,  than  of  public  discourse^ 
or  fame  in  the  kingdom,  before  the  business  of 
Ship-money :  but  theu  he  grew  the  ai^ument 
of  all  tongues,  erery  mun  enquiring  wlu>,  and 
what  he  was,  that  durst,  at  his  own  chaise, 
support  the  liberty  and  property  nf  the  kint>' 
dom,  and  rescue  his  country,  as  he  thought, 
from  being  made  a  prey  to  the  court.  His  car* 
riage,  throughout  this  agitation,  was  with  that 
rare  temper  and  modesty,  that  they  who  watclw 
ed  him  narrowly  to  find  some  advantage  against 
his  person,  to  make  him  less  resolute  in  his 
cause,  were  compelled  to  give  him  a  just  testi- 
mony. And  the  judgmeut  tlmt  was  given 
against  him,  infinitely  more  advanced  him, 
than  the  service  for  which  it  was  given.  Whea 
this  parliament  begun,  heing  returned  knight 
of  the  sbire  for  the  county  where  be  lived,  the 
eyes  of  all  men  were  fixed  upon  him,  as  their 
PatrUt  Pater,  and  the  pilot  that  most  steer  the 
vessel,  through  tlie  tempests,  and  rocks  which 
threatened  it.  And  I  anTpersuaded,  his  power 
and  interest,  at  tbaa  time,  was  greater  to  do 
good  or  hurt,  than  any  man's  in  the  kingdom, 
or  than  any  man  of  his  rank  hath  had  in  any- 
time: for  his  reputation  of  honesty  was  uni- 
versal, and  his  affections  seemed  so  publicly 
euided,  that  no  corrupt,  or  private  ends  could 
biass  them. — He  was  of  that  rare  aflfability,  and 
temper  in  debate,  and  of  that  seeming  humility 
and  submission  of  judgment,  as  if  he  brought 
no  opinion  of  his  own  with  him,  but  a  desire  of 
information,  and  instruction ;  yet  he  had  so 
subtle  n  way  of  interrogating,  and,  imder  the 
notion  of  doubts,  insinuating  bis  objection^ 
that  he  infused  his  own  opinions  into  thosa 
from  whom  he  pretended  to  learn,  and  receive 


Sfl71  STATE  TRIALS,  ISCharleiL  l&yj.^n€a^^^gaMiiJ<Aaamfdm,€$q.  [9S& 


pie  a  better  knowledge  of  Jostice ;  and  the  end 
of  ity  that  they  may  bless  God  and  the  king  for 
Uie  same. 

It  bath  been  tbe  custom,  that  Wore  yoor 
Circuit  you  should  leceivp  such  Directions  as 
the  king,  or  his  council,  thinks  seasonable  tu 
impart  unto  you,  for  the  service  rji*  the  king  and 
weal  of  (he  people:  In  the  declaring  wliereof,  I 
shall  say  Utile  of  the  just  acts  you  are  to  do 
between  party  and  party,  only  that  you  do 


equal  right  between  poor  and  rich  ;  tlie  parti- 
culars are  left  onto  yourMlvcs,  as  they  happen, 
in  your  Circuits.  £hit  since  you  are  sent  by  tbe 
king  lo  hear  the  caases  of  the  people,  it  is  hit 
majesty's  pleasure,  that  you  so  hear  and  order 
the  same,  i  iiat  they  may  hare  no  caase  to  com- 
plain  to  his  majesty  either  fur  denial  or  delay 
of  justice. 

Uf  the  Trial  ef  capital  olTendere,  I  shall  say 
as  Uttle;  that  part  of  Justice  moreth  in  a  frane. 


them.  And  even  with  them  who  were  able  to 
pteserve  tliemselFes  from  his  it) fusions,  and  di»> 
cerned  tliose  opiniuasitu  be  &xed.  in  htm,  with 
which  they  could  not  comply,  he  always  lelt 
the  character  of  an  ingenious,  and  conscieoUou& 
person.  He  was  indeed  a  very  wise  man,  and 
of  great  parts,  aad  possessed  with  the  most  ab- 
solute spirit  of  popularity,  and  the  moat  ab* 
solttie  faculties  to  govern  the  people,  of  any 
man  I  ever  knew.  .  For  the  Srst  year  of  Uie 
pailiament,  he  seemed  rather  to  moderate,  and 
soften  the  violent  and  distempered  humours, 
thaa  to  inflame  them.  But  wise  and-  dispa»- 
aioned  men  plainly  discerned,  that  tliat  mode- 
ration proceeded  from  prudence,  and  observa* 
tioa  that  the  season  was  not  ripe,  raiher  than 
chat  he  approved  of  the  moderation ;  and  that 
lie  begpt  manjF  opinions,  and  motions,  the  edu- 
catioa  wbiireof  he  committed  to  other  men;  so 
s»  (ar  disgui&io|  his  own  designs,  that  he  seem- 
ed seldom  to  wish  more  than  was  concluded  ; 
aod  in  many  grosa  conclusions,  which  would 
hereafter  contribute  to  designs  not  yet  set  on 
foot,  when  be  found  them  suficiently  backed 
by  majority  of  voices,  he  would  withdraw  him- 
self betbre  the  question,  that  he  might  seem 
-not  to  consent  to  so  much  visible  unreasonable- 
ness; which  produced  as  great  a  doubt  in 
some,  as  it  did  approbation  in  pthers|  of  his 
integrity.  What  combination  soever  had  been 
originally  with  the  Scots  for  the  invasion  of 
England,  and  what  farther  was  entered  into 
afterwards  in  favour  of  them,  and  to  advance 
any  alteration  of  the  giovernment  in  parliament, 
no  man  doubts  was  at  least  with  the  privity  of 
thi»  gentleman. 

'*  After  he  was  amon^  those  members  ao- 
Qis^d  by  the  king  of  High  Treason,  Ite  was 
l}»vch  ^tcred ;  his  nature  and  carriu e  seeming 
much  Mercer  than  it  did  before/'  [Upon  this 
passai^  Mr.  Laing  has  a  very  shrewd  observer 
Uon  ip  reUttion  tQ  the  character  of  king  Charles, 
and  the  seotimenta  respecting  him  which  his 
eonduot  had-  inspired.]  *'  And  without  ques* 
tioo)  when  he  first  drew  his  sword,  he  threw 
«way  the  scabbard ;  for  he  pasaionately  op- 
posed the  overture  made  by  the  king  for  a 
treaty  from  Nottingham,  and  as  eminently,  all 
^pedieots  that  m^t  have  produced  any  ao- 
Qommodations  in  this  that  was  at  Oaford ;  aod 
was  principally' relied  on,  to  prevent  any  info- 
tpens  whidi  might  be  made  into  the  earl  of 
i^x  towards  peace,  or  to  render  them  in- 
effectual, if  they  wece  made;  and  was  indeed 
Ciucli  more  relied  on  by  thai  party,  than  tho 
fiMctl  bioself.    10  tbt.fintr.entouiccL  ima  tbe 


troubles,  be  undertook  the  command  oi  a  regi- 
ment of  foot,  and  performed  the  duty  of  a 
colonel,  upon  all  occasions,  most  puoctaaUy. 
Be  was  very  temperate  in  dJe|,  aod  a  supreme 
goveoior  over  all  his  passions,  and  affections^ 
and  had  thereby  a  great  power  over  other  mens» 
lie  was  of  an  mdustry  and  vigilance  not  le  be 
tired  out,  or  wearied  by  the  most  hiborieps ; 
and  of  parts  not  to  be  imposed  upon,  by  tbe 
most  subtle,  or  sharp;  and  of  a  personal 
courage  equal  to  his  best  parts ;  so  that  he  was 
an  enemy  not  to  be  wished  wherever  he  miglit 
have  be^  made  a  friend;  and  as  mocb  to  be 
apprehended  where*  be  was  so,  as  any  man 
could  deserve  to  be.  Aod  therefore  his  deatl* 
was  na  less  pleasing  to  the  oae  party,  than  it 
was  condoled  in  the  other.  In  a  word,  what 
was  said  of  Ciuna^  might  well  be  applied  to 
him ;  '  he  had  a  head  m  contrive,  and*  a  ton^ie 
'  to  persuade,  and  a  hand  to  execute,  any  mis- 
'  chiefi'  His  death  therefore  seemed  to  be  a 
great  deliverance  to  the  nation.''  Lord  Cla- 
rendoo. 

t  **  Our  greatest  news  here  now  is  that  vre 
have  a  new  Attorney  General  (William  Noy), 
which  is  news  indeed,  considering  the  hnmoor 
of  the  man,  how  he  hath  been  alwtaye  ready  to 
entertain  any  cause  whereby  he  might  dash 
witli  the  prerogative,  but  now,  as  Judge 
Richardson  told  him,  his  head  is  full  of  Pro* 
olarontiona  and  devices  how  to  brini;  Money 
into- the  Exchequer.  He  hath  lately  found  out 
among  the  old  Records  of  the  Tower  some  pre-> 
cedents  for  raising  a  Tax  Icalled  Ship  Money 
in  all  the  poet  towns  when  the* kingdom  is  in 
danger.''  James  Howell's  Letters^  246,  B.  1» 
sect,  a,  letter  xi.  to  Jiir  Arthur  Ingram,  dat.  Jan. 
3O4 1633  (1634).  Other  partioulars  of  this  Noy 
occur  in  other  letters  of  UoweU.  Some  men* 
tion  of  him  as  a  lawyer  was  made  by  Thorlow. 
G.  and  BuUer  J.  in  the  Case  of  the  bishop  of 
London  v,  Disney  Fytche  in  i)om.  Proc.  176. 
(See  Cunningham's  Law-  of  Simony.)  **  Mr. 
Noy,"  says  Selden,  (Table  Talk}  <«  brought  in 
Ship  Money  fin»t  for  maritime  towns,  but  that 
was  like  putting  in  a  little  auger  that  after- 
wards you  may  put  in  a  greater.  He  that  pulls 
down  the  fiiK  brickr  does  the  main  work; 
afterwards  it  is  easy  to  pall  down  the  wall." 
On  the  office  of  Attorney  General  and  tbe 
operation  of  the  office  vpon  the  character  dftl 
conduct  of  the  officer,  some  observations  wfll 
be  found  in  therCteerof  Rex  v.  Home.  ▲.  0. 
1777.  poll. 

'<  The  Narrow  Sees  were  at  this  time''  (sms 
Keoattt)  «« infened  wi^  Pirates,  of  all  te 
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aad  if  all  officera  wuler  you  <iid  tlitir  pMttSf  ^ou 
should  walk  in  so  straight  a  path,  that  you  would 
find  it  very  bard  to  tread  awry :  theraTora  you 
had  need  lo  heed  them  narrowly^  lest  they  per- 
vert justice.  Look  to  the  Corruptions  of  the 
Sberi&  and  their  Deputies :  the  partiality  of 
Jurors;  the  bearing  and  siding  with  men  of 
countenance  and  power  in  their  country.  When 
you  meet  with  any  such,  your  proceedings  ought 
to  be  severe  and  exemplary  against  tbeoa,  otl^ 

neigbbour  nations,  and  the  Dutch  began  to 
cba&enge  such  a  right  of  Fishery,  as  would 
have  robbed  the  kin^  of  that  Dominion,  which 
bad  been  alway  claimed  and  exercised  by  his 
>  royal  ancestors.  To  carry  on  this  new  preten- 
tion, they  encouraged  their  learned  Grotius  to 
assert  their  free  use  of  Shipping,  in  a  Treatise 
stiled  MftreLiberum ;  answered,  and  snflBciently 
refuted,  by  our  excellent  antiquary  Btr.  Selden, 
in  bis  Mtare  Clausunif  of  which  the  naterialshad 
been  formerly  thrown  together  at  the  motion 
of  king  James,  and  were  now  put  in  oider, 
and  witbin  a  twelve  moath  poblislied  at  the 
command  of  king  Charies.  But  this  contro- 
versy was  not  likely  to  be  determined  in 
paper :  Therefore  to  shew  a  just  concern  for 
the  honour  and  safety  of  the  nation,  the  king 
on  May  5,  published  two  8e\'eral  Proclamations. 
In  the  first  declaring  his  royal  will  and  plea- 
sure,   <  That  no  mariner  or  seafaring  men, 

*  shipwri|ht  or  ship  carpenter,  whatsoever,  being 

*  his   msjesty's  subjects,  should  without  the 

*  King's  License,  or  or  the  license  of  the  ad-> 
^  mirni  of  England,  enter  or  attempt  or  go 
'  about  to  enter,  into  the  service  of  any  foreign 

*  prince  or  state,  or  be  cmoloyed  out  of  this 
'  reahn  in  any  sea  service  whatsoever,  unless  it 

*  were  in  the  king's  own  service,  or  of  some  of 

*  his  subjects.    And  if  any  at  this  time  be  in 

*  the  service  of  any  foreign  prince,  that  they 
'  forthwith  return  under  a  great  penalty.'  In  the 
other  of  the  same  date  h^  declares  bis  farther 
pleasure  '  concerning  the  Fli^  to  be  employed 

*  for  his  royal  navy,  as  well  as  for  the  ships  of 
€  his  sabjects  of  South. and  North  Britain ;  and 

*  conceiving  it  meet  for  the  honour  of  the  king's 

<  own  Ships  in  his  navy  roval,  and  of  suchotl^r 

*  Ships  as  are,  or  shall  be  employed,  in   the 

*  kind's  immediate  service,  that  the  saoie  be  by 

*  ihttt  Flags  distinguished  from  the  ships  of 
f  any  other  of  his  subjects;  doth  therefore  pro- 
'  bibit  and  forbid,  tnat  none  of  tlie  subjects  of 

*  any  of  bis  nations  and  kingdoms,  shall  from 
'  henceforth  pnestiase  to  carry  tlie  Union  Flag 

<  in  the  maiintup,  or  other  part  of  any  of  his 
'  ships,  that  is,  St.   George  s  Cross  and  St. 

*  AjMirew*s  Cross  joined  together;  but  that  tlie 

*  aame  Union  Flag  be  still  reserved  as  an  oma- 

<  ment  proper  to  the  king's  own  ships,  and  ships 

*  in  his  immediate  service  and  pay,  and  none 

*  othets.  And  his  msnesty's  farther  «vili  and 
'  pleasure  is,  that  all  other  ships  of  hia  sut^ts 

*  of  England  or  South  Britaiu,  hearing  flags, 

<  shall  from  henceforth  carry  tbe  red  criiS9, 
«  CMMniuonlycaUed  St.  Geoif^'s cross;  andako 
«  «iwtnU  the  other  sfaipaofthe  king's  wl»f(cu 


wise  Jostioe  shall  be  overborne,  howsoever  in 
your  own  persons  voir  bear  yourselves  with 
never  so  much  uprightuess. 

And  because  tbe  time  of  Assise  is  very  short, 
nod  expiretb  in  a  few  days,  it  is  necessary  that 
von  afiord  as  much  time  as  may  be  uoto  those 
businesses  that  are  most  general,  and  most  con- 
cern the  public;  the  Trials  of  JVisi  jniut,  and 
particukir  causes,  they  are  in  the  numbter  of  those 
things  that  are  nut  to  be  kit  undone;  but  those 


'  of  Scotlantl,  should  from  henceforth  canry  the 

*  white  cross,  commonly  called  St.  AndrewN 

*  cross.' 

''  But  the  great  difficulty  was  how  to  raise 
money  for  fitting  out  a  Navy  sul^cient  to  guard 
the  seas ;  as  necessity  seemed  now  to  require 
not  only  against  tlie  encroadiraents  of  the 
Dutch,  but  against  the  growing  insolence  of  the 
Turkish  and  Algerine  pirates.  By  degiees  a 
Project  was  framed  out  of  ancient  Records  by 
Mr.  Attorney  General  Noy,  to  ^npose  upoit 
eveiy  sea-port  and  place  of  merchandize  the 
finding  such  a  number  of  ships  and  men,  iti 
proportion  to  their  weaith  and  trade,  or  to 
compound  with  commissioners  nt  such  a  rate. 
The  first  Writ  for  this  Tax  called  Ship.:^4oue7 
was  dated  the  SOih  of  October,  beginning  with 
the  city  of  London  in  this  form : 

The  First  Writ  for  Sbip-Mokey. 

'  Carolus  Hex,  4  r*    '^'O  the  Mayor,  Commo- 

'  nalty  and  Citizens  of  our  City  of  London, 

.  *  and  to  the  Sherifls  of  the  same  City,  and 

'  good  men  in  the  said  City  and  in  the  liber- 

*  ties,  and  members  of  the  same,  gi^eetiog ; 

*  Because  we  are  given  to  understand  that 
'  certain  thieves,  pirates  and  robbers  of  the 

<  sea,  as  well  Turks,  enemies  of  the  Christian 

<  name,  as  others,  being   jcathered    ti'gether 

*  wickedly  taking  by  force,  and  spoiling  the 
'  ships  and  goods  and  merchandizes,  not  only 
'  of  our  subjects  but  also  of  the  subjects  of  our 

*  friends  in  the  sea,  whidi  luth  been  accus- 
'  tombd  anciently  to  be  defended  by  the  Eng- 
'  hsh  nation;  and  the  same  at  their  pleasure 

*  have  carried  away,  delivering  tlie  men  in  ttie 
'  same  to  miserable  captivity.     And  forasmuc4i 

<  as  we  see  tlicm  daily  preparing  all  manner  of 
'  shipping  further  to  moWt  our  Mercliants,  and 

<  to  grieve  Uie  kingdom,  mless  Remedy  be  not 

*  sooner  applied,  and  their  endeavours  be  not 

<  more  o^anly  met  withal ;  also  the  dani^ers 
'considered,' w  hid  I    on  every  side  in   these 

*  limes  of  war  do  hang  over  oor  heads,  that  it 

*  beboveth  us  and  our  subjfcts  to  hasten  the 
'  defence  of  the  sea  and  kingdom  with  all  et-* 
'  pedition  or  speed  that  we  can :  We  willing, 

<  by  the  help  of  God,  cliiefly  to  provide  for 
'  the  defence  of  the  kingdom, "safeguard  of  the 
'  sea,  security  of  our  »ul»jc-ct!i,  safe  conduct  of 
'  Ships  and  Merchandizes  to  our  kin^^dom  of 

*  England  coming,  and  from  the  same  k'Ogdom 
'  to  foreign  parts  passing :  Forasmuch ,  as  we 
'  and  onr  progenitors  kings  of  England,  have 

<  been  always  heretofore  masters  of  the  afore- 

*  said  icpi  and  it  woold  be  very  irksome  witn 
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things  that  concern  the  general  and  pablic  good, 
yntx  are  to  account  th^  as  the  weightier  mat- 


ters of  the  law ;  and  therefore  vou  are  to' take 
I  hem  into  your  prime  and  chief  care  and  cogi- 
tation. Now  among  those,  I  shall  commend 
unto  you  in  the  first  place,  The  presenting  and 
convicting  of  Recusants ;  for  as  it  conoemeth 
Religion,  so  it  hath  relation  to  his  majesty's  Pro- 
'  fits,  which  are  two  f^reat  motives,  to  which  you 
may  add  a  third,  because  the  king  liath  many 

*  us,  if  that  princely  honour  in  our  times  should 
'  be  lott,  or  in  aoy  thing  diminished.    And 

*  although  that  charge  of  defence,  ivhich  con- 

*  cemeth  all  men,  ought  to  be  supponed  by  all, 
'  as  bv  the  laws  and  customs  of  the  kingdom  of 

'  *  £nglnnd  hath  been  accustomed  to  be  tlone : 
'  notwithstanding,  we  considering,  that  you 
'  constituted  in  the  »ea  coasts,  to  whom  by  sea 

*  as  well  great  dangers  are  imminent,  and  who 

*  by  the  same  do  get  more  plentiful  gains,  for 

*  the  defence  of  the  sea,  and  conservation  of 

*  our  princely  honour  in  tliat  behalf^  according 

*  to  tlie  duty  of  your  allegiance  against  such 

*  attempts,  are  chiefly  bound   to  set  to  your 

*  helpini;  lioncf :  we  command,  firmly  enjoining 
'  yoo  the  aforesaid   mayor,  commonalty  and 

*  citizens,  and  sheritfs  of  the  said  city,  and  the 

*  good  men  in  the  said  city  and  in  the  liberties, 
'  and  members  of  the  same,  in  the  faith  and 

*  allegiance  wherein  ye  are  bound  unto  uf,  and 
'  as  ye  do  love  us  and  our  honour,  and  under 

*  the  forfeiture  of  all  which  .ye  can  forfeit  to 
'  us,  that  ye  cause  to  be  prepared  and  brought 
'  to  the  port  of  Portsmouth,  before  the  first  day 

*  of  March  now  next  ensuing,  one  ship  of  war 

*  of  the  burthen  of  900  tons,  with  350  men  at 

*  the  least,  as  well  masters  as  very  able  and  ex- 
'  pert  skilful  mariners ;  one  other  ship  of  war 

*  of  the  burthen  of  800  tons,  with  360  men  at 
'  the  least,  as  well  skilful  masters  as  very  able 
'  and  expert  mariners ;  four  other  ships  of  war, 
'  every  of  them  of  the  burthen  of  500  tons, 

*  and  every  of  them  with  300  men  at  the  least. 
'  as  well  expert  masters  as  very  able  and  skilful 

*  mariners ;  and  one  other  ship  of  war  of  the 
'  burthen  of  300  tons,  with  150  men,  as  well 

*  expert  masters  as  very  able  and  skilful  mari- 

*  oers.  And  also  every  of  the  said  ships  with 
'  Ordnance,  as  well  greater  as  lesser,  gun-pow* 
'  der  and  spears  and  weapons,  and  other  ne- 

*  cessary  arms  sufficient  for  war,  and   with 

*  double  tackling  and  with  victuals,  until  the 

*  said  1st  of  March  competent  for  so  many 

*  men,  snd  from  that  time  for  36  weeks  at  your 

*  charges,  as  well  in  victoals  as  men's  wages, 
'  and  other  things  necessary  for  war,  during 
'  that  time,  upon  defence  of  the  sea  in  our  ser- 
'  vice  in  command. of  the  admiral  of  the  sea, 
'  to  whom  we  shall  commit  the  custody  of  the 

*  sea,  before  the  aforesaid  1st  day  of  March, 
^  and  as  he  on  our  behalf  shall  command  them 
^  to  continue,  so  that  they  may  be  there  the 
'  same  day  at  the  farthest,  to  go  from  thence 
^  with  oor  ships,  and  the  sbipe  m  other  failhfol 

*  subjects,  for  the  safeguaid  of  the  sea,  and 
'  defence  of  you  and  yoais,  tad  repalw  ud 


years  since  assigned  these  fbrfoitores  to  the  pub* 
he  defence. 

tn  the  next  place,  I  do  reqnire  you,  that  yoa 
make  a  strict  inquiry  after  Depopulations  and 
Inclosures;  a  crime  of  a  cryina  nature,  thst 
barreth  God  of  his  honour,  and  the  king  of  Jiis 
subjects :  Churches  and  houses  go  down  tnge* 
tlier.  His  majesty  knoweth  and  taketh  notice, 
that  according  to  former  directions  given  yoo  in 
this  place,  yoo  have  given  it  in  charge  to  the 


'  vanqoisliing  of  whomsoever  busying  them- 
'  selves  to  molest  or  trouble  upon  the  sea  our 
'  merclumts,  and  other  subjects  aud  foithful 
'  people  coming  into  our  dominioiu  for  cause 
'  of  merchandize,  or  from  thence  returning  to 

*  their  own  countries.  Also  wr  have  aisi^ed 
'  you  the  aforesaid  mayor  and  akfermeu,  of  the 

*  city  aforesaid,  or  any  thirteen  or  more  of  you, 

*  within  thirty  days  after  the  receipt  of  this 
'  writ,  to  assess  all  men  in  the  said  city,  and  in 

*  the  liberties,  and  members  of  the  same,  and 
'  the  landholders  in  the  same,  not  having  a 
'  ship,  or  any  part  of  the  aforesaid  ships,  nor 

*  serving  in  the  same,  to  contribute  to  the  ex* 

*  pence,  about  the  necessary  provision  of  the 

*  premisses,  and  to  assess  and  lay  upon  the 

*  aforesaid  city,  with  the  liberties  aud  members 

*  thereof,  viz.  upon  every  of  them  according  to 

<  their  estate  and  substances,  and  the  portion 

*  assessed  upon  them,  and  to  nominate  and  ap« 
'  point  collectors  in  this  behalf.  Also  we  liava 
'  assigned  you  the  aforesaid  mayor,  and  also 

*  the  sheritts  of  the  city  aforesaid,  to  levy  the 

<  portions  so  as  aforesaid,  assessed  upon  the 

*  aforesaid  men  and  landholders,  and  every  of 
'  them  in  the  aforesaid  city,  with  the  liberties 

<  and  members  of  the  same,  by  <t>*(''^*s  *^^ 

<  other  due  means,  and  to  commit  to  prison  all 

*  tliose  whom  you  shall  find  rebellious,  and  con- 
'  trary  in  the  premises,  there  to  remain  unu'l 

<  we  shall  give  further  order  for  their  delivery. 
'  And  moreover  we  command  you,  that  about 

<  the  premisses  ye  diligentlV  attend,  and  do  and 

*  execute  those  things  with  effect,  upon  peril 

*  that  shall  fall  thereon,  but  we   will   not  that 

<  under  colour  of  our  aforesaid  command,  more 
should  be  levied  of  tiie  said  men,  than  shall 

*  suffice  for  the  necessary  expences  of  the  pre- 

*  misses ;  or  that  any  who  have  levied  money 
'  for  contribution,  to  rabe  the  aforesaid  charges, 
'  should  by  him  detain  th&  same,  or  any  part 
'  thereof,  or  should  presume  by  any  manner  of 

*  colour  to  appropriate  the  Same  to  other  uses. 
'  Willing,  that  if  more  than  may  be  sufficient 
'  shall  be  collected,  the  4ame  amy  be  paid  out 

*  among  tlie  contributors,  for  the  rate  of  the 

<  part  to  them  belonging.  Witness,  myself  at 
«  Westminster  the  30th  day  of  October,  in  the 
'  tenth  jear  of  oor  reign.' 

"  This  Writ  was  read  in  a  common  council 
held  at  Guildhall  Dec.  3,  where  the  matter  gave 
a  general  disgust,  and  brboght  out  thia  HeMbn 
tion  u^n  it.    '  This  Coart,  after  due  and  seri* 

<  oos  consideration  taken  of  the  premisses,  con* 
'  ceiving  that  by  their  ancient  liberties,  charteiti 
'and  acta  of  pariiaiimtytbry  ought  to  heteeit 
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grand  Inquests  to  ioquire  of  these  things,  but  to 
little  eliect:  and  without  doubt  the  freeholders 
of  England  do  hate  and  detest  them .  Depopu- 
lation is  ttji  oppression  of  an  high  nature,  and 
commonly  done  by  the  greatest  persons  that 
keep  the  Jurors  under  ana  in  awe ;  and  that  is 
(he  cause  there  are  no  more  presented  and 
brousht  in  question :  but  however  your  Charge 
and  IfiquirY,  touching  this  point,  hath  not  taken 
effect  wonhy  bis  majesty^s  care  and  your  pains; 

'  iind  discharged  of  those  things  which  by  the 
'  said  Writ  are  required  by  them  to  be  done, 
'  doth  order  and  agree,  That  the  draught  of  a 

*  Petition  touching  the  said  business,  this  day 

*  read  to  this  Court,  shall  be  engrossed,  and 
'  with  all  dutiful  respect  fur  and  on  this  city's 

*  behalf,  humbly  presented  to  the  king^s  most 

*  excellent  majesty/ 

**  Which  Petition  was  drawn  up,  and  present- 
ed in  this  form : 

^  To  the  king's  most  excellent  majesty;   The 
'  bumble  Petition  of  your  ihitlmil  subjects, 

*  the  mayor  and  commonalty,  and  citizens  of 

*  your  city  of  London,  most  humbly  shewing ; 

*  That  where  voor  majesty  by  Writ  beariojs 

<  teste  20  Oct.  last,  commanded  your   peti' 

*  doners,  at  their  cliarge  to  provide  7  ships  of 

*  war  famished  with  men,  victual,  and  all  war- 

*  like  provisions,  to  be  at  Portsmouth  by  the 
'  first  of  March  next,  and  to  continue  from 

*  thence  by  the  space  of  26  weeks  in  your  ma- 
'  jesty's  service,  upon  thie  defence  of  the  seas, 

*  and  other  causes  m  the  said  writ  contained : — 

*  Your  petitioners  do  in  all  submissive  humble- 
'  ness,  and  with  acknowledgment  of  your  sacred 
'  majesty^s  many  favooris  unto  your  said  city, 

*  inform  ^our  majesty  that  they  conceive,  that 
'  by  anaent  privileges,  grants,  and  acts  of  pai^ 
'  liament  (winch  they  are  ready  homblytosnew 

*  forth)  they  are  exempt  and  are  to  be  freed  from 
^  tliat  charge.  And  do  most  hum  hi  v  pray,  That 

<  your  majesty  will  be  graciously  pleased,  That 
'  the  j^titioners,  with  your  priacel^f  grace  and 

*  favour,  may  enioy  the  said  pnviTe|(es  and 

*  exemptions,  and  be  freed  from  providing  of 

*  the  said  ships  and  provisions. — ^And  they  snail 

*  pray,  &c/ 

**  This  Petition  seemed  to  bare  no  other  effiwt, 
but  only  to  express  a  dissent,  when  there  must 
follow  a  compliance.  And  the  example  of 
sobmission,  however  extorted  from  the  city  of 
London,  would  hare  its  sure  and  certain  in- 
ilnence  upon  all  inferior  places.  The  legal 
right  of  tnis  aid  was  not  yet  disputed  in  any 
court  of  justice,  but  it  created  a  general  offence 
and  odinm.  The  nobility  and  f^entry  had  rear 
son  to  be  jealous  of  any  methods  of  raising  Mo- 
ney out  of  parliament :  The  merchants  and 
traders  had  the  Grievance  of  thinking  the  whole 
burden  cast  upon  them :  The  Clergy  could  not 
at  first  obtain  an  Exemption  from  their  con- 
siderable share  in  it ;  and  the  Countty  Fanners 
thought  it  little  less  than  seizing  tlieir  com  and 
eattel  to  be  tent  on  Shipboard.    The  nuummrs 

YOU  nu 


yet  his  majesty  willeth.  that  you  do  not  cease, 
but  euquire  on  still ;  for  it  is  his  resolution, 
against  all  opposition,  to  make  nil  men  see  he 
hath  a  cure  of  this  overspreading  evil,  and  of 
the  means  of  his  people  having  churches  and 
towns  demolished,  and  his  people  eaten  up  like 
br^ad,  to  satisfy  the  greedy  desires  of  ii  few, 
who  do  waste  as  profusely,  as  ihey  gather  toge- 
ther Unconscionably,  and  bring  unto  their  pos- 
terity that  woe  nhich  is  pronounced  against 


were  indeed  so  universal,  and  so  artificially  im- 
proved by  the  enemies  of  the  court,  that  they 
looked  upon  the  death  of  the  projector  to  be  a 
Judgment  sent  upon  his  head.  Mr.  Attorney 
General  Noy  departed  thb  lite  August  9.*' 

Lord  Clarendon  speaking  of  the  innovations 
made  about  this  lime  in  the  proceedings  of  the 
Court  of  Sur-Chamber,  says,  "  These  errors 
(for  errors  they  were  in  view,  and  errors  they 
are  proved  by  the  success)  are  not  to  be  ini- 
putad  to  the  court,  but  to  the  spirit,  and  over- 
activity of  the  lawyers  themselves ;  who  should 
more  carefully  have  preserved  their  profession, 
and  its  professors,  from  being  profianed  by  those 
services,  which  have  rendered  both  so  obnoxi- 
ous to  reproach.  There  were  two  persons  of 
that  profession,  and  of  that  time,  by  whose 
several,  and  distinct  constitutions  (the  one 
knowing  nothing  of,  nor  caring  for  the  court ; 
the  other  knowmg,  or  caring  for  nothing  else) 
those  mischiefs  were  introduced,  Mr.  Noy,  the 
Attoraejr  General,  and  sir  John  Finch,  first, 
lord  chief  justice  of  the  common  pleas,  and 
then  lord  keeper  of  the  great  seal  or  En^nd. 
Mr.  Noy  upon  the  great  fiune  of  his  ability  and 
learning  (aind  he  was  very  able  and  learned) 
was  by  great  industry  and  importunity  from 
court,  persuaded  to  accent  that  place,  for  which 
all  other  men  laboured  (being  the  best  for  pro- 
fit, that  profession  is  capable  of)  and  so  he  sn^ 
fered  himself  to  be  made  the  king's  Attomcy 
General.  The  court  made  no  impression  upon 
his  manners,  upon  his  mind  it  did :  and  thoutih 
be  wore  about  nim  an  affected  morosity,  which 
made  him  unapt  to  flatter  other  men ;  yet  even 
that  morosity  and  pride  rendered  him  the  most 
liable  to  be  grossly  flattered  himself  that  can  be 
imagined.  And  by  this  means  the  ereat  per- 
sons, who  steered  tlie  public  affairs,  by  admir- 
ing his  parts  and  extolling  his  judgment  as  be- 
hind his  back,  wrought  upon  him  by  degrees 
for  the  eminency  of  Uie  service,  to  be  an  instru- 
ment  in  all  their  desi^ ;  thinking  that  be  conid 
not  give  a  clearer  testimony,  that  bis  knowledge 
in  the  law  was  greater  than  ail  other  mens,  than 
by  making  that  law  which  all  other  men  be- 
lieved not  to  be  so.  So  he  moulded,  framed 
and  pursued  the  odious  and  crying  project  of 
Soap ;  and  with  liis  own  hand  drew  and  pre- 
pared the  Writ  for  Ship-Money,  both  whidi 
will  be  the  Jesting  monuments  or  his  fame.  In 
a  word,  he  was  an  unanswerable  instance  hoar 
necettary  a  good  education  and  knowledge  of 
men  is  to  make  a  wise  man,  at  least  a  man  fit 
fi>r  business.** 

*'  On  the  death  of  Mr.  Noy,  sir  John  Banks 
3n 
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those  that  *  lav  house  to  house,  and  field  to 
*  field/  to  dwell  alone  in  the  niid^t  ot  the  earth. 

The  next  tMng  that  I  shall  mention  unto  you, 
is,  the  rcctifynig  ami  reforming  of  Ale-houses 
and  Tipphug-houses,  nnd  thobe  I  account  one 
of  the  gretitebt  pcsib  of  the  kingdom.  First, 
therefore,  let  none  be  enabled  to  $et  up  or  con> 
tinue  without  licence  :  there  are  a  kind  of  peo- 
ple that  do  take  upon  tiiem  licences,  re(;o^ni- 
zaucts,  or  Iaw9,  or  what  you  will,  and  who  have 
been  a  great  deid  the  %%orse,  because  they  see  a 
^'cat  multitude  tolerated  that  have  no  licence; 
and  theiefi)re  I  |;ive  it  in  charge,  to  t:ike  a 
Cuurse  that  none  be  permitted  unle'>s>  they  be 
licenced ^-  And  for  the  licenced  Ale- houses,  let 
them  be  but  a  few,  and  in  fit  places;  if  they  be 
in  private  corners  and  ill  places,  they  become 
the  dens  of  thieves,  they  are  the  pulilic  stiigcs 
ordrunkt-nncssand  disorder.  In  market  to\vn>, 
or  m  great  phccs  or  roads,  where  travellers 
come,  they  arc  necessary.  i 

Next  unto  ti  is,  let  ihose  that  be  licensed  be 
held  strictly  to  it,  iiccording  to  law.  It  hath 
been  observed,  and  *ery  truly,  that  in  the  Ta- 
verns, Inus,  and  Ale-houses  in  Enj;l.»nfl,  by  ihe 
falshood  of  their  measure,  and  their  unjdst 
prices,  ihcy  have  draun  more  money  from  the 
guest,  than  out  of  ihe  Excise  of  Ale  and  Uter 
«re  drawn  out  in  Holland.  A  stranf>e  thing, 
that  people  for  a  public  work,  for  any  thing 
that  is  good,  should  be  loth  to  part  with  any 
thing,  and  yet,  with  op(  n  eyes,  to  sec  themscU  e* 
decefived  by  such  base  ancf  lewd  people. 

Next  unto  tl.is,  let  care  be  taken  in  the 
choice  of  Althouic-keepers,  that  it  be  not  ap- 
pointed to  be  the  livelihooJ  of  a  great  faiuiiy  : 
one  or  two  is  enough  to  draw  drink,  and  seive^ 

was  constituted  Attorney-General  hy  patent 
dated  Sept.  27,  10  Car.  And^irKohe^t  Ik.iih 
being  without  reason  given  removed  from  the 
honour  of  lord  chit'f  justice  of  the  common 
pleas*,  sir  .Tohn  Finch  was  advanced  to  tlrat 
honour.  (jJreai  were  the  discourses  what  the 
occasion  should  be  of  that  sudd«n  advancement. 
But  four  days  after  the  Writ  for  Ship-Money 
coming  fordi,  it  was  conceired  by  commou  dis- 
course, thut  he  was  to  be  instrumental  to  ad- 
vance that  business.  His  concern  in  this  invi- 
dious matter  is  thus  rep.  escnted  by  lord  Cla- 
rendon. "  Sir  John  Fmch  hud  much  that  Mr. 
Noy  wanted,  but  nothing  that  the  other  h  id. 
Having  led  a  free  life  in  a  re:)traincd  fortune, 
and  having  f:et  up  upon  the  slock  of  a  good  wit, 
and  natural  parts,  %vi(hout  the  superstruclnre 
of  much  knowledge  in  the  proft^sion  by  which 
he  was  to  grow;  he  whs  willing  to  use  those 
'weapons  in  which  he  had  most  skill,  and  so 
(being  not  unseen  in  the  affections  of  the  court, 
but  not  having  reputation  enough  to  guide  or 
refrrn  tbtnghe  t*ok  np  Ship-Money  where  Mr. 
Noy  left  it;  and  being  a  Judge  carried  it  up  to 
that  pinnacle,  from  whetice  he  almost  broke  his 
own  neck  ;  having  m  his  journey  thither,  had 
loo  much  influence  on  his  brethren,  to  induce 
them  to  concur  in  a  judgment  they  had  all  cause 
to  repeiU.** 


tlie  people  in  an  Alehous^  ;  but  if  ^ix,  eight, 
ten,  or  twelve,  must  be  maintained  by  Ale- 
house-keeping, it  cannot  chuse  but  be  an  ex- 
ceeding disorder,  and  the  family  by  this  means 
is  unfit  for  any  other  good  work  or  employment, 
I  have  not  skill  enough  to  understand  all  the 
inconveniencies  that  come  from  tliis  one  ill 
fountain,  and  my  memory  will  not  contain  nha( 
I  have  so  many  limes  obseived  of  them  mystlf* 
but  your  lordships  haven  knowledge"  and  ex- 
perience of  them,  therefore  I  will  leave  tiiem 
unto  you  :  only  this,  that  because  in  inan^ 
places  they  swarm  by  default  of  the  Justices  of 
the  Peace,  that  set  up  too  many,  and  there  are 
none,  except  yourselves  at  the  Assizes,  all  tha 
year  long  can  meet  with  this  evif,  but  the  Jus- 
tices of  the  Peace.  And  if  the  Justices  of 
Peace  will  not  obey  yoar  Charge  herein,  cer- 
tify their  defliult  and  namci,  and  I  assure  you 
they  shall  be  discharged.  I  once  did  di^charge 
two  Justices  fur  setting  up  one  Alehouse,  and  ' 
shall  he  glad  to  do  the  hke  again  upon  the  same 
occa&ion. 

In  the  next  place,  I  will  commend  unto  you 
tlie  Punislmient  of  \'agabonds  and  wandcrtrs; 
to  beguile  the  Alehouses  of  such  imruly  gu^ts; 
it  would  make  some  way  of  ameiiduient  to 
those  AlehoDses:  nod  it  cannot  be  deny'd,  but 
the  law  hath  appointed  hands  enough  to  da 
this  work;  the  Constable,  Headborouih,  Ty  th- 
ing-men, and  the  rest  of  the  inferior  OHicers, 
and  the  Watchmen,  who  may  do  all  with  a 
particular  warrant  from  the  Justices  of  Peace ; 
and  the  Justices  of  the  Peace  are  bound  to  call 
them  to  an  accoutu,  and  to  punish  them  for 
their  neglect.  If  this  tvere  done,  and  other 
odicers  were  chosen  as  tlipy  ought  to  be,  not 
people  of  little  wealthy  and  as  little  under- 
stand ini;,  but  that  they  were  elected  out  of 
the  better  sort  of  Yeomanry,  and  the  watches 
kept  by  able  men,  I  am  sure  that  these  loose  , 
people  that  wander  up  and  down  will  quickly 
be  gone :  therefore  you  may  do  well  to  let  it 
be  known  in  the  country,  that  the  Lords  of 
Le<  t  and  those  that  have  tlse  elections  of  con- 
stables and  officers,  they  are  by  the  taw  an- 
swerable for  their  choice.  There  have  beei> 
Precedents,  that  where  an  imuHicient  coroner 
hath  been  chosen  by  a  .county^  the  %vhole 
county  hath  been  answerable  to  the  king  ibr 
the  coroner's  fault.  And  if  tlie  Lonls  of  Leet, 
and  their  Homagers,  and  those  that  make 
cliojce  of  the  Constables  and  Ofiiccrs,  were 
souit times  a\^idv«:ned  by  soon  seizing  of  theic 
Leets,  or  Fine,  or  Quo  tcarrunio,  I  make  no 
doubt,  but  the  country  would  he  better  served 
many  years  after^  fur  some  such  service  doAC ; 
therefore  I  could  wish  that  this  were  made 
known  unto  the  country,  that  the  lords,  and 
tho»c  that  choose  theui,  were  an^werablv  for 
their  defaults. 

Now  for  bringing  loose  people  in  order,  tbf 
House  of  Correction  hath  need  to  be  lookei) 
unto,  and  be  put  in  readiuess,  that  those  that 
are  idle  may  not  want  work.  *  Ducere  volentea. 
'  trahere  nolentes.'  And  for  the  Houses  of 
CorrectioD,  as  it  is  in  som^'coai^ie^y  it  wfrq 
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convenient  thfy  were  pTaced  nenr  the  Jail;  that 
not  idle  pensons  only,  l>nt  the  prisoners  of  the 
Jail  j\Ko  miyht  be  made  to  >*ork,  and  eat  the 
labour  o(  thwr  own  hands  :  this,  as  it  hath  been 
tbnncrly,  so  it  is  now  commt?ntIed  by  his  ma- 
jesty to  see  it  efl'ected  so  soon  as  may  be. 

1  he  bindinv  out  of  Apprentices  is  A  thing 
fit  to  be  pressed  through«)Ut  all  your  circuit. 
Opposition  hath  been  made  against  it  by  some, 
thcitfgh  without  any  ground  or  law:  sometimes 
the  pnrentti  are  noi  willing  to  leave  their  chilr 
»  dfen,  though  they  have  not  meat  to  feed  them 
at  home ;  sometimes  the  parishioners  are  not 
willing  to  jiive  ihem  clotnes,  and  tliose  that 
bind  tnem  are  negligent :  and  all  these  must  he 
over-ruled,  and  made  smart  for  chvir  opposition 
and  neglect. 

In  a  tford,  you  are  to  call  upon  all  to  whom 
it  belonveth,  but  especially  to  the  Justices  of 
the  Peace,  to  see  his  majesty's  printed  Order 
b«  put  in  execution.  You  are  to  jubtify  youm 
selves,  what  justices  of  the  peace  are  diligent  in 
it,  and  who  neglect,  and  so  to  certify  to  the 
Lords  of  the  Council. 

I  have  but  one  thing  more  to  give  you  in 
Charge,  and  it  is  a  thiag  of  great  weight  and 
importance  ;  it  concerneih  the  honour  of  his 
majesty  and  the  kingdom,  and  the  safety  of 
both.  Christendom  is  full  of  war,  and  there  is 
nothing  but  rumours  of  war :  what  hath  bc^» 
clone  of  late  years  abroad  by  fire  and  sword,  it 
were  a  pity  and  grief  to  think  of ;  yet  wc  have 
by  the  goodnes  of  God,  and  his  majesty's  pro- 
Tident  care,  all  this  while  enjoyed  a  most  happy 

Eeace  aud  plenty.  As  it  is  a  good  precept  in 
)ivinity,  so  it  holdeth  in  Policy  too  ;  *  Nunc 
*  tua  res  ugiiur,  jam  pruximus  ardet;'  which  if 
we  observe,  to  defend  ourselves,  it  would  be  a 
warning  to  all  nations,  and  we  should  be  the 
more  assured  to  enjoy  our  peace,  if  the  war 
abroad  do  make  us  stand  upon  our  guard  at 
home.  Therefore  no  question  it  hath  ever  been 
accounted  the  greatest  wisdom  for  a  nation  to 
arm,  that  they  may  not  be  enforced'  to  fight ; 
which  is  better  than  not  to  arm,  and  to  be  sure 
to  fi^ht.  Therefore  his  majesty  in  thtse  doubt- 
ful times,  hath  not  only  conimanded,  that  all 
the  Land-Forces  of  the  kingdom  should  be  set 
in  order  and  readiness,  but  to  set  to  Sea  a 
royal  Fleet  at  his  maic>ty*s  great  charge,  but 
with  the  assistance  ol  the  Maritime  places  of 
this  kingdom. 

The  causes  and  occasions  and  times  of  war, 
with  the  preparations  and  ordering  of  them,  is 
proper  to  the  ki I. g;  and  dutiful  obedience  in 
such  things  does  best  become  the  subject. 
And  yet  his  majesty  hath  vouchsafed,  eyen  by 
his  writ,  to  declare  enough  to  satisfy  all  well- 
minded  men,  and  to  express  the  clearness  of 
his  princely  heart,  in  aiming  at  the  general 
gonn  of  his  kingdom. 

The  Dominion  of  the  Sea,  afe  itis  an  anticnt 
and  undoubted  Rii;ht  of  the  crown  of  England, 
BO  it  is  the  best  security  of  the  laud  ;  for  it  i» 
impregnable  so  long  as  tfce  sea  is  well  guarded  : 
therefore,  out  of  all  question,  it  is  a  thing  of 
mbsoiote  necesiit^'-,  that  the  guarding  of  the  sea 


be  exactly  looked  unto ;  and  those  subjects 
whose  minds  are  most  fixed  upon  the  honour  of 
their  kiag  and  country,  will  with  no  patience 
endure  to  thii\k  of  it,  that  this  dominion  of  die 
sea,  which  is  so  great  an  honour,  should  be 
either  lost  or  diminished.  Besides,  for  safety 
sake,  the  dominion  of  the  sea  is  to  be  kept,  and 
tlie  seas  guarded.  The  Wooden  Walls  are  the 
best  walls  of  this  kingdom  ;  and  if  the  riches 
and  wealth  of  the  kingdom  be  respected  for 
that  cau!)e,  the  Dominion  of  the  Sea  ought  to 
be  respected  :  for  else,  what  would  become  of 
our  wool,  lead,  and  the  like,  the  prices  whireof 
would  fall  to  nothing  if  others  should  be  masters 
of  the  seas  ?  There  is  a  Case  in  the  Book  of 
Assize,  fol.  43,  uhich  puttcth  me  in  mind  of 
certain  men  that  went  down  into  the  country, 
and  carried  a  report,  that  no  woof  should  pass 
over  the  sea  that  year ;  upon  this  wool  fell  to 
so  low  prices,  that  the  men  that  carried  tlie  re- 
port tvere  questioned  and  fined.  And  now  if  a 
report  alone,  and  that  a  faNe  one  too,  wrought 
such  an  effect  upon  the  wools  in  England,  think 
what  would  be  wrought  by  a  r^al  loss  of  the  do- 
minion of  the  sea  in  all  our  commodities,  if  our 
trade  should  be  at  the  command  of  other 
princes  and  states.  Therefore,  as  his  majesty, 
out  of  his  great  wisdom,  hath  found  it  expedient 
to  set  to  sea  that  Fleet  thut  is  now  upon  the 
sea ;  so  his  majesty  being  engaged  both  in  his 
honour,  and  the  honour  of  the  kin^^dom,  he 
findeth  it  to  be  of  absolute  necessity,  to 
strensthen  this  with  a  greater  strength  and  mora 
shipj>in«r  the  next  year.  Therefore,  upon  ad- 
vice with  his  council,  he  hath  resolved,  that  he 
will  funhwith  send  forth  new  Writs  for  the  pre- 
paration of  a  greater  Fleet  the  next  year,  and, 
that  not  only  to  the  maritime  towns,  but  to  all 
tho  kingdom  besides:  For  since  that  all  tho 
kin;;dom  is  interested  both  in  the  honour,  safety 
and  proEt,  it  is  just  and  reasonable  that  they 
should  all  put  to  their  helping  hands. 

Now  that  which  his  majesty  rrqiiireth  from 
you,  and  doth  command,  is,  That  in  your 
Charges  at  the  Assizes,  and  in  all  places  else, 
where  opportunity  is  offered,  you  take  an  occa- 
sion to  let  the  people  know  h')vv  careful  and 
zealous  his  majesty  is  to  preserve  his  honour, 
and  the  honour  of  this  kingdom,  and  the  Domi- 
nion of  the  Sea  ;  and  to  ••ecure  both  sea  and 
land  by  a  powerful  fleet,  that  foreign  nations 
may  see,  that  England  is  both  ready  and  able 
to  keep  itself,  and  all  its  rights.  And  you  are 
to  let  thrni  kuo^  how  just  it  is.  that  his  majes- 
ty should  require  this  for  the  common  defence; 
and  with  what  alarrity  and  cheerfulness  they 
ought,  and  are  bound  in  duty,  to  contribute  umo 
it ;  that  foreign  n«iti.»us  may  observe  the 
poiver  and  readiness  of  this  kingdmn,  which 
will  make  them  -low  to  contend  with  «ts  eithct 
by  sea  or  land,  and  that  will  be  the  best  wav  to 
confirm  unto  us  a  firm  and  sure  peace. — ^This  is 
the  substance  of  all  that  which  I  received  in 
commandment  from  his  majesty ;  there  'are 
many  things  else  that  concern  the  public,  bui; 
your  judgments  are  well  versed  in  thei'i;. 
These  are  the  particulars  I  had  command  ta 
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mention  unto  you,  so  I  will  trouble  yoo  no  i  the  Cborch,  and  the  execution  of  those  Laws 
further,  but  leave  tiiein  to  your  grave  conude-  that  tend  to  those  ends,  ought  to  have  the  first 
rations.  place.    As  oft  a»  I  have  had  occasion  to  speak 

to  Tou  here,  I  have  seldom  spared  to  give  you 
a  Chaige  of  the  Laws  against  Kecttsaiits ;  and 
I  most  reiterate  it  now  :  lor  if  yon  convict  them 
not  in  tlM*  country,  there  is  hkely  to  be  tittle 
reformaii  in,  or  profit  to  his  majestv ;  and  who- 
mever ihey  t>e  thsit  will  not  be  found  in  the 
Church,  it  behoveth  )-oa  that  you  take  order 
they  be  lound  in  the  Exchequer. 

In  tlie  nest  place,  that  you  proceed  roundly 
ncainst  capital  and  felonious  ofTentlers,  e$pe». 
daily  Robbers  on  the  Higlmay^,  wbo  now  march 
in  troops  after  a  high  band.  As  a  good  Judge 
ought  in  court  to  shew  severity  tu  tliose  in  the 
jail,  also  the  ablest  and  activest  men  in  the 
county  oonht  to  do  their  utmost  endeavours  for 
the  apprehending  of  those  offenders  as  are 
abroad ;  that  when  yon  are  there  or  here  in  the 
term,  the  service  may  proceed  in  a  go«>d  way, 
and  you  be  made  a  terror  to  malelactors.  a* 
some  of  your  predecessf>rs  ha\e  been  ;  for  if 
your  care  be  not  preat,  malefactors  will 
abound;  therefore  you  must  »htw  a  severe  and 
constant  way  of  justice  when  they  are  found, 
and  it  will  soon  abate  their  pride,  wherewith 
they  now  bear  up  themselves;  and  fit  it  is  with 
an  unanimous  cousent  you  agree  of  one  course ; 
for  if  there  be  a  remissness  in  any  one  circuit, 
it  leaveth  a  way  to  malefiictors  to  overthrow  ail 
reformation,  and  justice  is  thereby  discouraeed. 
In  the  next  place,  care  must  be  had  of  those 
laws  which  concern  Luxury  and  Idleness,  the 
suppression  and  punishing  of  Vagabonds^  the 
ordering  and  employing  of  Homes  of  Correc- 
tion, tl^  suppressing  of  Alc>ltouses  aind  Tip- 
pling-houses,  and  binding  out  of  Apprentices. 
If  tliese  were  well  and  con  stonily  observed,  they 
would  save  many  able  bodies  tliat  die  misera- 
bly at  the  gallows,  and  cut  off  a  muljtitude  of 
enormities  that  pester  the  commonwealth,  and 
lessen  the  number  of  thieves  and  robbers;  aTid 
therefore  your  lordships  should  do  well  to  have 
a  special  care  of  the  execution  of  those  lavra. 
And  this  giveth  roe  occasion  to  put  you  in  mind 
of  those  printed  Orders  publibhed  by  his  ma- 
jesty in  tne  year  1630,  wherein  at  first  there 
was  a  direction  given  for  an  Account  to  be  made 
by  the  sheriff  and  justices  of  the  peace :  this 
same  was  orderlv  kept  in  divers  places,  in 
others  not  so  well.  It  was  afterwards  fiidrised 
by  yourselves,  that  the  way  of  Account  should 
be  changed,  and  that  you  should  receive  it  at 
the  Assizes^  and  present  it  to  the  Council- 
Board ;  yet  it  is  my  part  to  tell  you,  that  it 
hath  not  so  appeared  by  the  account  that  is 
come  to  the  Council-Table,  and  it  is  expected 
a  better  be  given  by  you  the  next  Term. 

Now  in  respect  the  public  service  dependeth 
much  upon  the  Justices  of  the  peace  in  the 
county,  it  will  be  necessary  that  you  cast  your 
eye  upon  them,  that  they  give  due  attendance 
at  the  Assizes  :  it  is  their  duty  to  do  it,  and 
yours  to  inforce  it  upon  thein.  And  Assize 
lasteth  but  a  few  days,  but  the  Instructions  ihat 
they  may  receive  ^m  you  in  that  sliort  time. 


^  The  Speech  of  Thomas  Lord  Coventry*  Lord 
Keeper  of  tlie  Great  Seal  of  En^lanfl,  to  all 
.  the  Jodsea  of  As%ize  of  England,  by  com- 
mand from  the  king,  in  the  Star-Chamber, 
Feb.  14, 1636. 
Together  with  the  King's  Letter  and  Case, 
toucliing  Ship-Honey,  and  the  Judges  Opi- 
nions thereupon. 

My  lords  the  Judges ;  the  Term  being  now 
at  an  end,  and  the  Assizes  at  hand,  his  majesty 
hath  conunanded.  That  according  to  the  cus- 
tom in  former  times,  so  npw  in  this  place  you 
aboold  receive  some  Directions  for  the  execu- 
tion of  Justice'  in  all  parts  of  the  kingdom 
wh«reto  you  resort.  This,  as  it  may  justly  be, 
is  a  peat  comfort  to  his  majesty's  subjects,  to 
see  his  majesty's  care  herein ;  which  as  it  is  a 
testimony  of  their  own  happiness,  in  receiving 
justice  film  the  king  himself,  the  Fouiibiin  of 
Justice,  so  it  may  as  justly  add  strength  and 
encouragement  to  you  when  you  go  your  cir- 
euiti,  not  only  to  be  armed  with  your  own  au- 
thority by  oommissioo,  but  with  your  prince's 
instructions. 

In  the  doing  of  justice,  you  will  find  things  of 
several  natures  and  degrees :  In  some  places 
before  you,  CoaHnuoxcative  Justice  beareth 
•way,  as  in  that  which  concerns  meum  et  tuum : 
In  other,  Distribstive  Justice,  as  in  jnr^emium 
et  pttnmn  ;  some  concern  one  and  a  few ;  others 
concern  the  multitude;  others  concern  the 
king  and  all  the  king's  people.  In  some  pleas 
things  are  brought  before  you  that  are  ttd  no- 
cttmentum  of  this  or  that  paru'cular  town ;  some 
ad  nocumentum  iotiui  regui.  Some  things  are 
brought  befure  you  that  are  conlra  pacem  rrgii, 
and  others  comira  cotonam  et  dignitatem  rrgii ; 
and  in  this  variety  of  business,  as  there  are 
many  of  a  lesser  and  lower  degree,  yet  not  to 
be  omitted,  so  you  have  *  Graviora  Legis,* 
which  you  ought  to  pitch  your  mark;  *fasc 
*  opohet  fieri,  ilia  non  omitti.' 

In  that  Justice  which  you  are  to  do  between 
party  and  parly,  his  majesty  doth  require  you, 
as  in  all  his  Courts  here,  so  in  your  Circuits  to 
administer  impartial  justice,  and  repress  vexa- 
tious and  wTa noting  suits,  not  worthy  tlie  digni- 
ty of  your  own  persons,  and  tlie  coutt  where 
you  sit ;  for  those  actions,  as  they  eropt^  the 
spleen  on  the  one  side,  so  they  iiever  fail  to 
empty  the  piu^e  on  both  sides. 

But  besides  the  doing  of  justice  between 
man  and  mnn,  there  is  much  more  expected 
from  your  lordships;  for  the  public  business  of 
the  country  is  of  much  more  importance  tlian 
the  trial  of  a  Nisi  Priut^  and  fitting  you  should 
esteem  them  so  :  and  therefore  it  is  his  majes- 
ty's command.  That  those  services  which  con- 
cern himself  find  the  public,  may  be  timely 
thoneht  of,  and  not  posted  off  to  the  end  of  U/e 
Assize. 

Now  before  all  things,  the  Advancement  of 
Religion  and  Piety  towards  God,  tlie  peace  of 
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may  be  of  great  use  for  the  ooantjr  for  the  whole 
year;  AIm  that  yoa  exaroiDe  whether  they 
give  due  aiteadaoce  at  the  Quarter-Sessions. 
Although  there  is  an  express  article  in  their 
Oath  that  they  should  gire  it ;  I  hear  many  ne- 
glect it;  Therefore  it  is  a  thing  very  fitting,  and 
well  worthy  your  labour,  that  at  the  beginning 
of  every  Assize,  vou  trust  not  to  the  aerk  of 
the  peace  bis  Information,  but  that  yourselves 
do  cast  an  eye  upon  hb  Book,  and  command 
hini  to  return  the  names  of  such  Justices  of 
|>eace  as  you  find  by  his  Book  were  absent  at 
the  Quaiter  Sessions.  Fit  it  will  be  that  you 
let  thera  know,  that  to  prefier  a  riding,  or  bowl- 
ing, or  bunting-match,  before  their  attend- 
ance at  Quartei^Sessionsy  is  little  less  than  pei^ 
jury ;  and  if  your  admonition  will  uot  serve  the 
tuni,  a  remedy  shall  be  taken.  In  the  third 
place,  it  is  necessary  for  you  to  inquire  how 
they  attend  the  monthly  'meetings,  or  other 
times  of  public  service ;  for  this  I  am  sure  of, 
tliey  are  all  within  one  commission,  and  have 
the  same  oath,  and  the  same  attendance  is  im- 
posed upon  all;  and  why  tlie  greatest  number 
exempt  thewselvef,  and  leave  the  public  sri^ 
vice  upon  a  few,  I  know  not;  but  if  Ijnay 
know  t\\€  particolar  men  (of  which  I  hope  I 
shall  henceforward-  by  your  lordships)  I  shall 
cid  them  nut  of  Commission,  and  put  otliers  iu 
iheir  places. 

My  Lords,  I  have  but  one  particular  more, 
and  that  is  of  great  importance;  whereof 
by  special  direction  and  command  finom  his 
majesty,  I  am  to  speak  unto  yon  at  this  time. 
All  of  you  are  the  Witnesses  of  his  m^esty*s 
proceedings,  though  the  candour  and  clearness 
of  bit  own  heart  exceedeth  your  testimony,  and 
your  testimony  is  not  only  ht  to  be  declared  in 
this  place,  but  in^  all  tlie  places  of  this  realm. 
His  majesty  hath  now  the  third  time  sent  forth 
Writs^  to  require  the  Aid  of  his  subjects  for  the 
,  guarding  of  the  dominion  of  the  Sea,  and  safely  of 
the  kinf^m.  This  his  majesty  did  upon  great 
deliberation  and  ^vice,  and  upon  importaot 
and  weighty  reasons.  In  the  first  year  when  the 
Writs  were  directed  to  the  ports  and  maritime 
places,  they  received  little  or  no  oppo^tion ; 
out  in  the  second  year^  when  they  went  gene- 
rally throughout  the  kmgdom,  though  by  some 
well  obeyed)  have  been  refiued  by  some,  not 
only  in  some  Inknd  counties,  •but  m  some  of 
die  Maritime  places ;  and  actions  have  been 
brought  against  some  that  have  been  imploycd 
in  the  execution  of  these  writs.  I  suppose  that 
DO  man  will  expect  that  Arcana  Hegwi,  the  pri- 
Tate  reasons  of  a  prince,  should  either  upou  this 
or  other  occasions  be  made  public ;  but  s6  umny 
tcasoos  as  were  fit  to  be  opened,  were  formerly 
declared  by  me  in  this  place  to  you  the  Judges 
of  this  realm. 

The  First  was,  That  the  whole  kingdom  is 
concerned  in  point  of  safety;  admitting  tliere 
were  no  other  counsel  or  attempt  a^^nst  us, 
bat  only  to  interrupt  us  in  the  Dominion  of  the 

*  See  tli«  particular  Taxation  in  3  Hu»h.  Col. 


Seas,  our  most  secure  ^aud  safe  defence,  better 
either  than  cities  or  forts ;  which  if  it  be  com- 
manded by  others,  it  lays  us  open  to.  much 
peril  and  danger. 

Secondly,  The  whole  kingdom  is  concerned 
in  point  of  honour:  for  it  is  oue  of  the  most 
ancient  and  honourable  rights  of  the  crown  of 
England,  even  the  Dominion  of  the  Sea.  And 
all  records  do  shew,  how  the  kings  and  people 
of  England  have  over  been  careful  that  this 
honour  should  never  perish:  and  certainly  the 
whole  kingdom  is  concerned  in  point  of  trade 
and  profit;  for  the  traffic  does  not  only  enrich 
the  maritime  parts,  but  the  inland  towns,  and 
if  trading  fail,  the  inland  "places  will  find  it  in 
the  fall  of  the  prices  of  wool,  lead,  and  other 
staple  commodities.  This  experience  sheweth 
daily,  when  upon  every  stop  of  the  vent  of 
clotn,  there  cotue  such  outcries  by  the  weaver, 
the  fuller,  the  spinner,  and  wool-growers  them- 
selves; and  the  authority  of  tlie  law  sheweth 
the  same:  43,  in  the  Book  of  Assize,  which 
your  lordships  know  better  than  I,  it  appears 
that  certain  men  went  into  the  country,  and 
cast  out  a  fiime,  that  for  that  year  no  wool 
should  be  transported  beyond  tlie  seas;  pre- 
sently upon  this  the  price  of  wool  fell,  and  those 
men  were  called  in  question,  and  were  adjudg- 
ed in  a  fine  for  it  Now  if  a  rumour  oid  so 
mucH  abate  the  trade  of  the  heart  of  the  king>> 
dom,  what  would  the  loss  of  tlie  domifiion  of 
the  sea  do,  which  esposeth  us,  and  nil  our 
trade,  to  the  mercy  of  our  neighbours?  There- 
fore since  the  whole  kingdom  is  concerned  in 
point  of  honour,  safety,  and  profit,  what  reason 
IS  there  but  thai  all  should  contribute  to  the 
maintenance  of  it  ?  This,  or  to  the  like  effect, 
I  did  formerly  declare  to  you  the  judges  by  his 
majesty's  com  maud ;  and  his  majesty  received 
sutisfacLJon,  iu  that  you  made  a  full  declam- 
tion  thereof  in  your  circuits:  and  this  I  may 
say,  for  the  most  part,  the  subjects  have  slicwed 
theinselves  most  dutiAiI  and  obedient  in  this 
service  of  his  majesty :  and  tliis  year  the  sum 
imnosed  upou  the  county  of  York  1  cing  12,000/. 
is  brought  in  already  by  the  >herit}',  and  so  is 
most  part  of  Lancashire,  aud  oUirr  sliires ;  but 
when  his  majesty  heard  of  some  refusals,  though 
he -had  cause  to  be  sensible  of  it^  yet  he  was 
far  from  being  transported  with  passion,  bnt 
thought  good  to  resort  to  tlie  Advice  of  you  his 
Judges,  who  are  sworn  to  give  him  faithful  and 
true  counsel  in  that  which  pertaineth  to  the 
law;  and  this  his  majesty,  as  well  for  the  direc- 
tion of  bis  own  course,  us  for  the  satisfaction  of 
his  subjects,  required  you  to  deliver  your  Opi- 
nions herein,  to  which  you  retunied  an  Answer 
imder  your  hands.  And  because  the  command 
which  you  received  from  the  king,  is  expressed 
in  a  princely  Letter  under  his  own  signature,  I 
shall  not  take  upon  me  to  repeat  it,  you  shall 
henr  it  read. 

Which  being  delivered  by  my  Lord-Keeper 
to  one  of  the  Clerks  in  Court,  was  read  in 
h^c  verba  ; 

The  King's  Letter  to  the  JrnoEs. 

<'  Q.  R,  Trusty  and  well-beloved,  we  greet 
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<  you  well.    Taking  into  our  princeljconsMkni- 

*  tion,  that  the  liouoor  and  safety  of  tiiis  our 

*  realm  of  Eogland,  the  preservation  whereof 

*  is  only  intiusted  to  our  care,  was,  and  is  now 
'  more  nearly  concerned  than  in  former  times, 

*  as  well  by  divers  counsels  and  attempts  to 
'  take  from  as  the  Dominion  of  the  Sea,  of 

.  *  which  we  are  bole  lord  and  rightful  owner; 

*  th«  lobS  whereof  would  be  of  greatest  danger 

*  and  peril  to  this   kingdom,  and  other  our 

*  dominions:  We,  for  avoiding  these  and  thc^ 

*  like  dangers,  well  weighing  with  ourselves, 

*  that  where  the  good  and  safety  of  the  kingdom 

*  in  general  is  concern <  d,  and  tlie  whole  king- 

*  dom  itt  danger,  there  the  Charge  and  Defence 
'  ought  to  be  borne  by  all  the  realm  in  general ; 

*  did,  for  prevention  of  so  public  a  mischief, 

*  resolve  with  ourselves  to  have  a  Royal  Mavy 
'  provided,  that  might  be  of  force  and  power, 

*  with  Almighty  God^  blessing  and  assistance, 

*  to  protect  and  defeiui  this  our  realm  and  our 

*  subjects  therein,  from  all  such  perils  and  dan- 

*  geni :  and  for  that  purpose  we  issued  forth 

*  Writs  under  our  great  seal  of  £ngland,  and 

*  directed  to  all  our  shcrilis  of  all  our  beveral 

*  counties  o(  England  and  Wales,  commanding 
'  thereby  all  our  said  subjects,  in  every  city, 

<  town  and  tillage,  to  provide  such  a  number  of 

*  Ships,  well* furnished,  as  mi^ht  serve  for  this 
(  our  royal  purpn&e ;  and  which  might  be  done 
'  with  the  greatest  equality  that  could  be. 
'  In   perforniunce  whereof,  thoo^li    generally 

*  throughout  all  the  counties  of  this  our  realm, 
'  we  have  found  in  our  subjects  great  chearful^ 
'  nees  and  alacrity,  which  we  graciously  infei^ 

*  pret  as  a  testimony,  as  well  of  their  dutiful 
^  nffMtions  unto  us,  and  to  our  service,  as  the 

<  respect  they  have  to  the  public,  which  well 

<  becometh  every  good  subject;  nevertheless 

*  finding  that  some  few,  haply  out  of  ignorance 

<  what  the  laws  and  customs  of  this  our  realm 

*  are,  or  out  of  a  desire  to  be  ea<»ed  and  freed 

*  in   their  particulars,  (how  general  soever  the 

*  Charge  ought  to  be)  have  not  yet  paid  and 

<  contributed  the  several  Rates  and  Assessments 

*  that  were  set  upon  them,  and  forest einsr,  in 
f  our  princely  wisdom,  tliat  from  hence  divers 

«  *  suits  and  actions  are  not  unlikely  to  be  com- 

*  meaced'  and  prosecuted  in  otir  several  courts 

*  at  We8tmios»ter :  We,  desirous  to  aroid  such  in- 

<  conveniences,  and  oui  of  our  princely  love  and 

*  affection  to  all  our  subjects,  being  willing  to  pre> 

<  vent  such  errors  as  any  of  our  loving  subjects 

*  may  happen  to  run  into,  have  thought  lit  in  a 
,  *  case  of  this  nature  to  advise  with  our  Judges, 

<  who  we  doubt  not  are  a*ll  well  studied  and  in- 

*  formed  in  the  right  of  our  sovereignty.     And 

*  because  the  Trials  in  our  several  courts,  by  the 

*  formality  in  pleading,  will  require  a  long  pro- 

*  traction,  we  have  thought  it  expedient,  by 

*  this  our  Letter  directed  to  you  all,  to  require 

*  your  Judgments  in  the  case,  as  it  i<  set  down 

*  in  tlie  inclosed  Paper,  which  will  not  only 
'  gain  time,  but  olso  be  of  more  autliority  to 
«  over-rule  any  prejudicate  opinions  of  others  in 
<.  the  point. 

'  Givea  ondnr  our  Signet  &c  our  court  at 


*  Whitehall,  the  9nd  dRj  of  February,  in  the 
'  ISth  year  of  our  reign,  1036. ^ 

This  being  thus  read,  the  Lord  Keeper  com- 
manded the  Case  inclosed  to  be  read,  being 
as  foiluweth  : 

<  C.  R.     When  Hie  good  and  safety  of  the 

*  kingdom  in   general  is  concerned,  and   the 

<  whole  kingdom  is  in  danger ;  Whether  may 

*  not  the  king,  by  Writ  under  the  Great  Seal  of 

<  England,  command  all  the  subjects  of  this 

<  kingdom,  at  their  charge,  to  provide  and  fur- 

*  nisli  Mich  number  of  Ships,  with  men,  victuals 
'  and  munition,  and  for  such  time,  as  he  shall 

*  think  fit,  for  die  defence  and  safeguard  of  the 

*  kingdom  from  such  danger  and  peril ;  and  by 
'  law  compel  the  doing  thereof,  in  case  of  re- 

*  fosal  or  refractoriness^  And  whether,  in  *uch 

*  a  case,  is  not  the  king  sole  judge,  both  uf  the 
'  danger,  and  when  and  liow  the  same  is  to  be 

<  prevented  and  avoided.* 

Thi:  Judges*  Answer. 

**  May  it  please  your  most  excellent  majesty ; 

*  We  have,  according  to  your  mnjesty's  com'- 

*  raand,  every  man  by  himself,  and  nil  of  us 

*  together,  taken  into  consideration   the  Case 

*  and   Question,  signed  hy  your  majesty,  and 

*  inclosed  in  yoar  royal  Letter :  and  we  are'of 

*  Opinion,  That  when  the  good  and  safety  of 
'  the  kingdom  in  general  is  concerned,  and' the 
'  whole  kingdom  in  danger,  your  mnjescy  may, 
'  by  Writ,  under  the  Great  Seal  of  England, 
'  command  ell  the  •tubjects  of  this  yotir  king- 

*  dom,  at  their  change,  to  prmide  and  furnish 

*  such  number  of  Ships,  with  men,  munition, 

*  and  victuals,  nnd  for  such  time  as  your  ma- 

*  jesiy  »hall  think  fit,  for  the  defence  and  safe- 
^  guard  of  the  kingdom  fix)m  i>uch  danger  and 
^  peril :    nnd  that  by  law  your  majesty  may 

*  compel  the  doing  thereof,  in  case  of  refusal  or 

*  refractoriness.  And  we  are  also  of  opinion, 
^I'hat  in  soch  case,  your  majesty  is  tne  sole 
'judge,  both  of  the  danger,  and  wh^  and  how 

'  the  same  is  to  be  prevented  and  avoided. 

'  Jo.  Hrampston,  Jo.  Finch,  Hump.  Davenport, 
'  Jo.  Deuham,  Rich.  Hutton^  W.  Jones,  Geo. 
*Crooke,  Tho.  Trevor,  Geo.  Vernon,  Fra. 
«  Crawley,  Rob.  Berkley,  Fra.  Weston.'f 

*  For  an  explanation  of  this  ti^nsaction,  see 
tlM  Case  of  sir  John  Finch,  lord  Fordwich, 
1640, 16  Car.  1. 

t  The  ihtlDence  and  effect  of  this  stated 
Opinion  may  be  delivered  in  these  woitls  of 
the  lord  Clarendon.  '^  It  is  notorisusly  known, 
that  pressure  was  bom  with  much  more  dieer-^ 
iuhiess  before  the  Judgment  for  the  king,  than 
ever  it  was  afterward ;  men  before  pleavmg 
themselves  with  doing  somewhat  for  the  kind's 
service,  as  a  testimony  of  their  affection,  which 
they  were  not  bound*  to  do.  But  when  they 
heard  this  demanded  in  a  court  of  law  as  a 
Rii^ht,  and  found  it  by  swoin  Judges  of  the  law 
adjudged  so,  upon  soch  grotmds  and  reasons 
as  every  stander-by  was  able  to  swear  was  not 
law,  and  so  had  lost  the  pleasure  and  delight  of 
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The  said  Case,  with  the  Judges'  Opjiiions 
thereunto,  (formerij  Jn  private  delivered  to  his 
majestj)  being  thus  publicly  made  koowu  by 
my  Lord  Keeper,*  who,  withaU  caused  their  se-  . 
vcral  Names  lo  be  read,  as  they  were  in  order  | 
subscribed  ;  (all  the  Judges  being  present  save 
only  Judge  Crooke)  the  Lord  Keeper  spake  as 
fblloweth : 

Mv  lords;  This  beiog  the  uniform  Resolution 
of  all  ihe  Judges  of  j^glaod,  with  one  voice, 
and  set  under  their  own  hands ;  I  say, .  this 
beiog  so  resolved,  as  they  do  here  expreiis  upon 
every  man  »  particular  studyins  the  Case,  and 
upon  a  general  conference  amongstttiemsehres, 
it  is  of  veiy  i^reat  authority :  for  the  ?ery  lives 
and  lands  of  the  king's  Subjects  are  to  be  de- 
termined by  these  reverend  Judges ;  much 
more  a  charge  of  this  nature,  which  God  knows 
cannot  be  burdensome  to  any,  but  is  of  singu* 
lar  use  and  cunsequence,  and  tor  the  safety  of 
the  whole  kingdom.  The  command  from  his 
majesty  is,  that  I  should  publish  this  your  Opi- 
nion in  thi»  place,  and  give  order,  That  it  should 
be  eurerid  in  this  Court,  in  the  Hiith  Court  of 
Chancery,  and  in  the  courts  of  King V Bench, 
Common -Pleas,  and  Exchequer  ;  for  this  is  a 
thing  not  fit  to  be  kept  in  a  comer :  and  his 
further  command  is,  that  you  the  Judges  do 
declare  and  publish  this  general  Resolution  of 
all  the  Judges  of  Eudand,  through  all  parts 
of  the  kingdom,  that  all  men  may  take  notice 
thereof,  and  that  those  his  subjects  whicb  have 
been  io  an  error,  may  inform  themscWes,  or  be 
refonned,  Yim  have  greiit  cause  to  declare  it 
with  joy,  and  vou  can  hardly  do  it  with  honour 
enough  to  the  king,  that  in  so  high  a  point  of  his 
sovereignty,  be  hath  been  pleased  to  descend, 
and  to  communicate  with  you  his  Judges;  which 
sheweth,  thar  jusnce  and  sovereignty,  in  his 
mi^esty,  do  kiss  each  other.  His  fun  her  plea- 
sure is^  That  you  let  all  know  it  is  not  his  pur- 
pose by  tliis  resolution  to  stop,  or  check,  the 
actions  or  suits  wliich  an^  have  brought,  or 
shall  bring,  concerning  this ;  for  it  is  his  ma- 
jesty's command,  that  all  such  as^  proceed  in 
any  action  about  the  same  have  equal  and  meet 
justice,  and  that  they  be  suffered  to  proceed  in 
course  of  law,  so  as  you  call  the.  king's  Warned 


being  kind  and  dutiful  to  the  king;  and  in- 
stead of  giving  were  required  to  pay;  and  by  a 
logic  that  left  no  man  any  thing  «  hick  he  might 
oul  his  owa :  they  no  more  liHiked  upon  it  as 
the  Case  of  one  m%n,  bu(  the  Case  of  the  king- 
dom; nuchas  an  Imposition  laid  upon  them  by 
the  king,  but  by  the  Judges,  whipb  they  thought 
themselves  bound  jn  conscience,  to  the  puhbc 
justice,  not  to  submit  to.  The  damage  and 
mischief  cannot  b^  expveMiKl,  that. the  ^rown 
mod  state  sustained  by  the  deaerviM)  reproech 
and  infamy  that  aiteoded  the  Judges  by  being 
inade  use  of  in  this  and  hke  arts  of  power,- 
tbere  being  jio  pos^ibihty  to  preserve  the  dig- 
^lty,  revert. noe  and  estimation  of  the  la«|s  thein- 
seU'fs«  but  by  tihe  integrity  9»d  inaoceooy  of 
the  Judges/' 


counsel  unto  their  proceeding,  that  they  may 
not  be  surprised. 

Now,  my  lords,  I  have  little  more  to  say, 
but  this  I  am  sure  of,  that  if  any  contrary  opt- 
ikioo  sliall  yet  remaio  amongst  men,  it  must 
pr«>ceed  from  tlio»e  that  are  sons  of  the  law, 
(F^Uces  esHnt  «r/es,  &c.)  and  you  the  judges 
oRthe  realm  hai'e  been  accounted  the  Others 
of  the  law  ;  then,  in  good  ^th,  it  will  ill  be- 
come the  son  to  dispute  against  the  fiuher. 
Having  thus  delivered  ooto  you  what  I  re- 
ceived in  command  from  hb  majesty,  as  his 
majesty  dotii,  so  do  I,  leave  it  to  your  judg- 
ments. 

The  Kiyc  versut  John  Uampdev  in  the  Cas* 
of  Suip-MoiiEY. 

Tria.  13  Cap.  /.  im  Scace. 

By  Writ.  Of  the  Term  of  the  Holy  Trinity^ 
io  the  13th  year  of  king  Charles. 

^'  Memorandum ;  that  the  Writ*  of  our  lord 
'  the  king  under  the  seal  of  the  £xcl)equer,  by 
'  the  consent  of  the  barons  here,  issued  out  in 
'  these  words : 

<  s$.  Charles  by  the  grace  of  God,  of  Eng- 
'land,  Scotland,  France,  and  Ireland,  king, 

*  Defender  of  the  Faith,  &c.    To  the  sheriff  of  ^ 

*  Bucks  erecting.     Whereas  several  and  oivers 

<  sums  of  money,  specified  in  the  Schedule  to 

*  this  Writ  annexed,  by  virtue  of  our  Writ 

<  under  our  seal  of  England,  bearing  date  tlie 

*  4th  day  of  August  in  the  11th  year  of  our 

*  reign,  were  assessed  and  charged  upon  seve- 

<  ral  persons  in  the  said  Schedule  named,  for 

*  and  towards  the  providing  of  a  Ship  of  War 

<  together  with  the  raging   and    otlier  things 

<  thereunto  belonging,  m  the  said  Writparticn- 

*  larly  mentioned  ;  which  said  se^'eral  sums  of 

*  money  being  so  assessed  and  charged,  and  un- 

<  paid  and  not  satisfied,  the  Names  of  the  said 

<  several  persons,  together  with  the  several 
'  sums  of  money  charged  upon  Ihem,  were  eer- 

<  tified  into  the  Court  of  our  Chancery  by  our 

<  Writ  of  Certiorsri,  bearing  date  tbe  9th  daj 

*  of  March  in  the  l^th  year  of  our  reign,  issu- 

<  ing  under  our  great  seal  aforesaid :  and  by 

<  our  Writ  of  ^£tlimus  under  the  said  seal, 

<  bearing  date  the  &tli  day  of  the  mom h of  May 
'  iobtant,  were  sent  into  our  Exchequer  for 

*  further  process  thereupon  to  he  had,  as  by  the 
'  tenor  of  the  said  Writ,  bearing  date  the  4th 

<  day  of  August  in  tlie  11th  year  of  our  rei^, 

<  and  bu  the  Writ  of  Certiorari,  and  Certift- 

*  cates  therenpon  made,  sent  into  our  said  £x- 
'  chequer,  and  there  of  record,  remaining  in 

<  the  custody  of  our  remembrancer,  more  fully 

*  doth  appear :  We  command  you,  that  you  do 

*  nut,  by  reason  of  any  liberty,  omit  entering 

<  thereupon  ;  and  by  good  and  lawful  men  of 
'  your  bailiwick,  make  known  to  the  several 
'  persons  aforrsaid,  named  and  specified  in  |be 
'  said  Schedule,  that  they  appear  before  the 

<  Barons  of  the  Exchequer  at  Westminster  on 


*  A  Latin  Copy  of  this  Instrument  will  be 
fottod  at  the  £Dd  of  thtae  Pracoediog^ 
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the  Octave  of  the  Holy  Trioitj  ensoing ;  to 
shew  and  propose,  if  tKey  have  or  know  any 
thing  to  say  for  themselves,  why  they  ought 
not  to  be  charged  >vith  tiie  aforesaid  several 
Sums  of  Money  upon  them  assessed  in  manner 
and  form  aforesaid,  and  not  paid,  in  the  said 
Schedule  specified,  and  to  satisfy  the' same; 
and  further,  to  do  and  receive  in  the  premisses, 
what  our  Court  shall  then  there  think  fit  to 
be  ordered ;  and  there  bring  then  this  Writ, 
and  the  names  of  those  by  wl)om  you  have  so 
made  known  unto  them.  Witness  Hum- 
FBREY  Davexport,  knt.  at  Westminster,  the 
2^d  day  of  May,  in  the  ISth  year  of  our  reign. 
By  the  Roll. 

*  Memorandum  of  the  same  year  of  the  king 
in  the  Record  Roll  of  this  Easter,  and  by  the 
baron  Feoshaw,  and  the  tenor  of  the  aforesaid 
Schedule  in  llie  aforesaid  Writ  mentioned  as 
touching  John  Hampden,  foUoweth  io  these 
woids,  viz.  A  Schedule  of  the  Names  of  cer- 
tain personsL  in  the  county  of  Bucks,  and  of 
certain  Sums  of  Money  upon  them  assessed, 
and  charged  for  and  towards  the  providing  of 
a  Ship  of  War,  together  with  the  rigging  and 
other  things  thereunto  belonging ;  by  the  vir- 
tue of  a  certain  writ  under  the  great  seal  of 
England,  bearing  date  the  4th  day  of  August 
in  the  11th  year  of  Charles  our  now  lord  the 
king,  and  certified  into  the  court  of  Chancery 
of  our  said  lord  the  king  to  be  unpaid,  by  vir- 
tue of  a  Writ  of  Certiorari,  issuragout  under 
the  seal  aforesaid,  bearing  date  the  9th  of 
March  in  the  ISth  year  of  his  reign ;  and  by 
Writ  of  Mittimus  under  the  said  seal  sent  into 
the  Exchequer  of  our  said  now  lord  the  king, 
for  further  process  thereupon  to  be  made,  as 
by  the  tenor  of  the  aforesaid  Writ,  bearing 
date  the  4th  day  of  August  in  the  abovesnid 
11th  year  of  our  said  now  lord  the  king,  end 
by  tlie  Writ  of  Certiorari,  and  the  Certificates 
thereupon  road^  sent  into  the  said  Exchequer, 
and  there  of  record  remaining  in  the  custody 
of  ti)p  remembrancer  of  our  lord  the  king, 
more  fully  doth  appear :  «.  Stoake  Maudi- 
vile,  ft.  J.  Hampden  esq.  1/.  At  which  day 
Anthony  Chester,  bar^.  sheriff  of  the  county 
aforesaid,  as  touching  the  aforesaid  John 
Hampden,  returned,  that  he  by  Nicholas  Aris, 
Robert  Alexander,  Richard  Harrison,  and 
William  Heybome,  good  and  lawfiil  men  of 
his  bailiwick,  made  known  to  the  aforesaid 
John  Hampdea  amongst  other  things,  that  he 
.appear  before  ttte  barons  within  written,  at 
the  day  and  place  within  contained  ;  to  shew 
and  propose,  if  he  hath  or  knoweth  of  any 
thine  to  say  fi>a  himself,  why  he  ought  not  to 
be  (marged  with  the  aforesaid  sum  upoo  hhn 
assessed,  and  not  paid,  in  the  said  Schedole 
specified,  and  to  satisfy  the  same,  as  it  is  fur- 
ther commanded  him.  And  now,  that  is  to 
say,  from  the  day  of  the  Holy  Trinity,  upon 
three  weeks  the  aforesaid  John  Hampdeo  in 
the  aforesaid  Schedule  named,  here  oometh 
in  his  proper  person,  and  praveth  Oyer  of  the 
Writ  of  Scire  Fades  aforesaid,  the  Ketam  of 
the  same^  and  the  Schedule  iioto  the  flaaotan-' 


nexed,  aad  thc^r  are  read  onto  him.  He  like- 
wise prayeth  Oyer  of  the  aforesaid  Writ, 
bearin|  date  the  4th  day  of  August  in  the  llih 
year  of  Charles  ^ur  said  now  lord  the  king  in 
the  Writ  of  Scire  Facias  mentioned,  aud  it  ia 
read  onto  him  in  these  words. 
*  fs.  Chariea  by  the  grace  of  God,  of  Eng- 
land, Scotland,  France  and  Ireland,  king.  De- 
fender of  the  Faith,  ice.  To  the  sheriff  of 
our  county  of  Bucks,  the  bailiff  and  burgesses 
of  the  borough  and  parish  of  Buckingham, 
the  mayor,  bailiff  and  burgesses  of  the  borough 
of  Chipping  Wiocombe  alias  Wiccombe,  and 
the  good  men  in  tne  said  borouehs,  parish, 
and  their  said  members ;  and  in  the  towns  of 
Agmondesbam,  Wendover,  and  Great  Mar*^ 
lowe,  and  in  all  other  boroughs,  villages, 
hamlets,  and  other  places  in  the  said  county 
of  Bucks,  greeting.  Because  we  are  given  to 
understand,  that  certain  thieves,  pirates,  and 
sea-robbers,  as  well  Turks,  enemies  of  Chris* 
tianity,  as  others  confederated  together;  wick- 
edly take  away  and  despoil  the  ships,  goods, 
and  merchanciizes,  not  only  of  our  subjects, 
but  also  of  the  subjects  of  our  allies  upon  the 
sea,  which  of  old  used  to  be  defended  by  the 
English  nation ;  and  at  their  pleasure  have 
carried  away  tha^men  therein,  enslaving  them 
in  a  most  wretched  captivity  :  And  whereas 
we  see  them  daily  preparing  Shipping  further 
to  annoy  our  subjects,  and  to  aggrieve  the 
kingdom,  unless  a  more  speedy  remedy  be  ap- 
plied, and  their  endeavours  more  vigproosly 
obviated :  Considering  also  the  dangers  which 
every  where  in  these  times  of  war  hang  over 
us ;  so  that  it  behoves  us  and  our  subjects  to 
hasten  the  Defence  of  the  sea  add  kmgdom 
with  all  possible  expedition :  We  being  will- 
ing by  the  help  of  God,  in^the  highest  degree 
to  provide  for  the  Defence  of  the  kingdom, 
the  Protection  of  the  sea,  the  security  of  our 
subjects,  the  safe  convoy  of  shipping  and  mer- 
chandize coming  to  our  kingdom  of^England, 
and  going  firom  the  said  kingdom  to  foreign 
parts :  And  since  we  and  our  progenitors, 
kines  of  England,  have  hitherto  been  Lorda 
of  the  Sea  aforesaid ;  and  it  would  in  the 
highest  manner  concern  us,  if  this  royal  ho- 
nour should  in  our  days  be  lost,  or  any  vmye, 
diminished ;  since  also  this  burden  oIF  De- 
fence which  touches  all,  ought  to  be  borne  by 
ail,  as  hath  been  accustomed  to  be  done  by 
the  law  and  custom  of  the  kingdom  of  Eng- 
land :  We  finely  enjoin  and  command  you 
the  aforesaid  sheriff,  Imilift,  burgesses,  mayor, 
good  men,  and  all  others  whomsoever  ateve 
mentioned,  in  the  boroughs,  towns,  villages, 
hamleir  and  places  aforesaid,  and  then:  mem- 
bers, in  the  mith  and  allegiance  whereby  yon 
are  boond'lo  as,  and  as  yon  love  us  and  our 
honoor,  as  also  under  the  forfeiture  of  all 
thinga  you  can  possibly  forfeit  to  us,  that  yon 
cause  to  be  fitted  out  one  ship  of  war  of  the 
burden  of  450  tons,  with  men,  as  well  skilful 
officers  as  aUe  and  experienced  mariners,  n 
hundred  and  fourscore  at  least ;  as  aho  with 
a  auffident  qoentity  of  ouumoi  nnskete,  gmK 
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^l^o«nler,  pik«i  Md  spMn,  ftnd  other  anns  ne- 
^oenwy  tor  wmt,  witii  doable  tackling;  as 
'  also  with  competent  victuals  for  90  manj 

<  ofeeo,  wnril  the  lat  di^  of  March  now  next  en- 
'  ioing ;  and  from  fbenoe  for  26  weeks  at  yonr 
'  costs,  as  well  in  victuaby  as  the  men's  warn, 
'  Md  other  thinp  necessaty  for  war  by  Suit 

*  tioie^  on  accootit  of  defending  the  sea  at  oar 
'  cemttiand  in  eoMtoanv  with  the  admiral ;  to 
'  whom  we  shall  Move'^  aforesaid  Ist  day  of 

<  March,  oomssit  the  custody  of  t>ie  sea,  to  be 
'  and  remftin  wfaeie  he  on  mt  behalf  shtdl  «j>- 

<  Mint;  nnd  that  yT>tt  cause  the  same  to  be 
^  bronght  into  the  port  of  Portamottth  before 

*  the  said  1st  day  of  Matth,  so  that  they  may 

<  bethere  that  day  at  farthest ;    thence  to  pro- 

*  oeed  with  oor  ships,  and  the  ships  of  other 
'  loyal  sabjects  for  the  Protection  of  the  Sea, 
'  the  Deieaee  of  you  and  yours,  to  repel  and 

<  vanquish  alt  those  whosoever  they  are^  that 

*  endeavour  to  molest  and  annoy  on  the  ^mi 
'  om  merchants  and  other  loyal  snl^ects  afore- 
'  said,  coosiog  int»  onr  dominions  on  account 
'  of  traflfey  or  returning  thence  to  their  own 
'  country.    We  have  also  appointed  you  the 

*  sheriffof  our  county  of  Bucks,  the  bailiff  and 

*  mayor  of  the  boronghs  and  parish  aforesaid, 
'  or  any  two  or  more  of  you,  or  whom  our  will 

*  is,  thai  you  the  aforesaid  sheriff  of  our  county 
'  of  Bocks  be  one,  within  30  days  after  the  re- 

*  oeipt  of  thb  Writ,  to  assess  as  ftioch  of  the 
'  Charges  aforesaid  upon  the  aforesaid  boronghs 

*  of  Bttckingfaun  and  Chipping  Wiccombe  alias 

*  Wiccombe  with  their  membm,  as  ought  seve- 
'  rally 'to  be  laid  on  or  assessed.    And  if  such 

*  Assessment  within  the  aforesaid  30  days  shall 

*  not  happen  to  be  made  by  yon,  two  or  more 
'  of  you ;  then  we  have  appointed  you  the  afore- 

*  said  sheriffof  our  county  of  Bucks,  to  make 

*  such  assessment  upon  the  aforesaid  boroughs, 
'  and  parish,  and  members^  as  you  shall  see 
'  reasonable  to  be  done.  And  our  will  is^  that 
'  of  your  so  doing,  you  the  aforesaid  sheriff  of 
'  Bocks  wholly  certify  under  your  seal  the 
«  mayor  and  bailiffs  aforesaid.   '^We  hare  also 

*  appointed  you  the  aforesaid  bailiff  of  the  bo- 

*  rough  and  pariOi  of  Buckingham,  to  assess 
'  everj^  man  in  the  said  borough  and  parish, 

<  and  m  the  members  thereof,  and  the  land- 

*  tenants  in  the  same,  not  having  the  ship  afore- 

*  said,  or  any  share  thereof,  or  not  serving 
^  therein,  to  contribute  to  the  expences  about 

*  provision  of  the  neoesssry  premises  ;*  and  to 
'  assess  and  lay  upon  the  aforesaid  borough  nnd 

*  parish  with  the  members  thereof,  so  as  afore- 

<  said,  that  is  to  say,  er^  one  of  them  accord- 
'  ing  to  their  estste,  goods,  and  emplojraent, 
'  and  the  portions  on  them  n^^essed,  by  dis- 
'  tresses,  or  other  due  ways  and  mean^  to  levy, 
'  and  colleetofs  in  that  behalf  to  nominate  nnd 

*  appoint  7  and  all  thoie  whom  y<ni  shall  fi (id 
'  rebelliotts  and  refrartory  in  the  f>remises  to 
'  hnprt^on,  there  to  remain  till  tor  tiieir  dell- 

<  very  we  sbaH  forther  think  fit  to  direct.    We 

*  have  also  appointed  yon  the  afnre^id  mayor 
'  of  the  boroogh  of  Chipping  Wiccombe  alias 
'•Wiccombe^  to  assess  eray  man  in  tfai 
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'  boroogh,  and  in  rbe  members  thereof,  and  tbe 
'  land-tenants  in  the  same,  not  having  the  Ship 
'  aforesaid,  or  any  shnre  1  hereof,  or  not  serr- 
'  ing  therein,  to  contribute  to  the  etpences 

*  about  provision  of  the  necessary  premi!»c>;  and 

*  to  assess  and  Jay  upon  the  aforesaid  boroogh 
'  with  the  memft^rs  oiereof,  so  as  afforesaid,  that 

*  IS  to  say,  every  one  of  them  according  to  their 
'  estate  and  goods,  or  employmeBt,  and  €bt 

*  portions  on  them  assessed,  by  distresses,  or 
'  4>ther  doe  ways  atid  means  to  kvy,  and  eol- 

*  lectors  in  that  behalfto  nominate  and  appoint; 
'  and  an  those  whom  you  shall  €nd  rebeitiobs 
'and  refractort  in  the  premises  to  imprison, 
'  there  to  remam  till  for  their  deKvery  we  shaH 

*  foriher  think  fit  to  order  and  direct.  And 
'  moreover,  we  hare  appointed  you  the  .afot^ 

*  said  dieriff  6f  out  countv  of  Bocks  to  assess 

*  every  man  in  iht  afolresald  towns  of  Agmnn- 
'  desham,  Wendover^  and  Great  Mariow,  nn4 
'  in  the  members  thereof,  and  in  all  the  other 

*  towns,  villages,  boroughs,  hamleti,  and  other 

*  places  in  the  afoiessid  county  of  Bucks,  and 
'  the  kud-teoants  in  the  same,  not  hsTing  the 
'  ship  aforesaid,  or  any  shSre  thereof,  or  not 
'  serving  m  tibe  same,  to  contribute  to  the  ei- 
'  penoes  about  the  provision  of  the  necessary 
'  premisses,  and  to  assess  and  l»t  upon  the  said  > 
'  towns,  villages,  burrouf^,  hamlets  and  places^ 
'  With  the  members  thei^Sof,  so  as  aforesaid, 

*  that  is  to  say,  every  one  of  theih  according  to 
'  their  estate  and  goods,  or  employment ;  and 

*  the  portions  on  them  assessed  by  distresses  or 

*  other  due  wa^  arid  means  to  levy,  ind  cd^ 
'  lectors  in  that  behalf  tf}  nominate  and  ap- 

*  point ;  and  all  those  whom  you  aball  find  re* 
'  belli«>ns  and  refractory  in  the  premi»ses  tu  itn* 

*  prison,  there  to  reroam  till  for  their  delivery 

<  we  shall  forther  think  fit  to  ohler  aAd  direct. 
'  And  forther,  we  command  yoii  all,  that  yoa 
'  diligently  apply  yuorsdves  to  the  premisses, 
'  and  effectunll^  do  and  cKecuie  the  »ame,  t,% 

*  you  shall  answer  the  contrary  at  your  peril. 
'  But  our  will  and  pleasure  is,  not  thiit  under 

*  colour  of  our  mandate  aforesaid,  you  cnu.««  to 
'  be  h»vied  finom  the  said  pecans  more  thaa 

*  shall  suffice  for  the  necessary  expences  of  the 
'  premisses ;  or  that  any  one  who  shalHevy  any 

*  money  of  the  contributors  to  tr.e  chaiieea 

*  aforesaid,  detain  the  same  or  ati>  part  thereof 
'  in  his  own  potsesMon,  ot  presume  to  appro* 

*  priate  it  to  other  uses  under  any  pretence  Of 

<  tolour  whatsoever.    It  being  our  «*ill,  that  if 

*  more  shall  be  collected  than  is  sufficient,  that ' 
'  the  same  be  pnid  back  agnin  to  th<ise  who 

'  shall  have  so  paid  the  same,  accord  me  to  evttj 

*  man's  respective  share  and  proportion.  Wi&- 
'  net^s  myself  at  Westminster  tl^e  4th  day  of 

*  August  in  the  11th  year  of  our  reign. 

*  He  pMyetii  aUo  Oyer  df  the  aron  said  writ 

*  Seittfaciat  above  mentioned,  and  it  is  in  like 

*  manner  read  unto  him. 

*  II.  Charles  bjr  the  grace  of  Ood,  of  Eng- 
'  land,  Sc'itl  md,  France  and  Ireland,  king,  de* 
'  fender  of  the  tiiith,  &c.  'I  o  thHscwfto  were  she^ 

*  tiffs  of  iiur  counry  of  Bucks  bpt«veen  the  4th 

<  day  of  Augosi^  ia  th«  lltfa  yctf  of  our  reign, 

3> 
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*  and  tiie  l6t  da^  of  March  then  oiext  eusuiog, 
^  to  tbofe  who  were  bttiliff^  of  U»e  burrui.gh  and 
'  parish  of  Backingliam,  ood  ttie  nMjor  aad 

*  bailitft  of  die   butrou|(h  of  Chipping  Wic- 

*  ciiiiibe  alias  Wiccombe,  in  the  said  county  of 
'  Buck*,  ^^ithin  tiie  time   aforesaid,  greeting. 

*  Whereas  bv  our  Writ  made  under  our  ^reat 

*  seal  of  Eni^iund,  bearing  date  the  aioresnid  4th 

*  day  of  AugusL  in  the  llth  year  abovcsaid,  for 
^  tilt:  defence  of  the  kingdom,  the  protection  of 

*  the  Ma,  the  security  of  our  bubjects,  and  the 
'  safe  convoy  of  the  ships  nod  merchandize 
'  coming  to  our  kingdom  and  pawing  thence  to 
^  foreign  parts;  we  column nded  the  sheritf  of 

*  our  county  of  Bucks,  the  baihflf  of  the  bor- 
'  xough  and  parish  ot  Buckingham,  as  also  the 

*  hiir]^ciii^e«  of  the  said  burrough,  the  mayor  and 

*  ba;Uff>  of  Chipping  Wiccombe  alias   Wic- 

*  combe,  as  al^o  the  burgesses  of  the  said  bur* 

*  roughf  and  the  good  men  in  tlie  said  burroughs 

*  and  parish,  and  in  the  suid  burroughs  and  pa- 

*  rish  and  members  of  the  same,  and  in  the 

*  towns    of  Agmondesham,    Wendovcr,    and 

*  Great  Marlo«v,  and  in  ail  other  places,  towns, 
'  burrovglis,  villages,  haodets,  and  olh*  r  places 
'  in  the  said  county  of  Bucks,  that  you  should 
'  cause  to  be  fitted  out  one  ship  of  war  of  the 

*  burden  of  450  tuns,  with  men,  as  well  skilful 

*  officers  as  able  and  experienced  mariners, 
'  180  at  least,  as  al»o  witli  a  sufficient  quantity 

*  of  cannons,  muskf  tt,  pikes  and  spears,  gun- 
^powder,  and 'Other  arms  nect^ssary  fur  war, 
'  with  double  tackling,  us  ol^  with  competent 

*  victuals  for  so  man^  men,  at  a  certain  day  in 
'  the  said  writ  contained,  and  from  tlience  for 
',26  weeks  at  the  costs  of  the  men  and  land - 

*  tenants  of  the  burrou^^hs,  parish,  towns,  viU 

*  lages,  hamlets,  and  otlter  places  above  men- 

*  tion'ed  in  tjie  said  county  of  Bucks,  as  well  in 
'  victual,  as  the  men*s  wage<^,  and  otlier  things 

*  necessiiry  for  war,  by  that  time,  for  defendinj^ 
'  the  sea ;  and  that  you  should  cause  the  same 

*  to  be  brouf;ht  into   the  port  ofPoitsmouth 

*  within  the  time  in  the  said  writ  Itniited.     And 

<  whereas  by  tlie  said  Writ,  we  appointed  the 
'  Sheriff  of  our  county  of  Bucks  aforesaid,  the 

*  bailiff  of  the  burrough  and  parish  of  Bucking- 

*  ham  aforesaid,  and  tlie  mayor  of  the  hurroitgh 

*  of  Chipping- Wiccombe  alias  Wiccombe  afore- 
'  saidy  or  any  two  or  more  of  them,  of  whom 

<  pur  will  was  th^t  the  Sheriff  of  out-  said  county 
'  of  Bucks  should  be  one,  to  assess  as  much  of 
t  the  costs  aforestiid,  iipon  tlie  aforesaid  bur- 
'  rough  and  parish  of  Buckingham,  and  upon 

*  the  aforesaid  burrough  of  Chipping-Wiccombe 
'  alias  Wiccombe  with  thehr  *-  -mbers  as  ought 
*<  be\erally  to  be  laid  on,  .ssessed.  And 
•whereas  we  appointed  the  bailiffof  the  bur- 
'  rouuh  and   parish  of  Buckingham,  and  the 

*  ffla)or  of  the  burrough  of  Chipping- Wiccombe 

<  alias  Wiccombe,  severally  and  respectively  to 
'  assess  every  man  in  the  said  several  borous^hs 
'  and  parish,  and  the  members  thereof,  and  the 
'  land-tenants  in  the  same,  not  having  the  ship 

*  aforesaid  or  any  share  thereof,  or  not  serving 
'  therein,  to  contribute  to  the  expences  about 

*  the  jiroTisJoa  of  the  necessary  premisses :  And 


upon  I  he  afurcsaid  borough  and  parish  of 
liuckinghnoi.  and  upon  tlie  aforesaid  borough 
of  Cliipping-Wiccomle  alias  Wiccombev  so 
as  afore^iid,  then  to  be  severally  and  dis* 
tinctly  laid,  thai  is  to  say,  e«ery  one  of  then 
according  to  their  estate  aiMl  got  ids,  or  em- 
ployment, and  the  portions  upon  iheoi  assess* 
ed  by  difttrts^c  s,  or  other  due  ways  and  m«an» 
to  levy,  and  collectots  in  that  biMialf  to  nomi- 
nate and  appoint,  in  wanner  and  form  as  in 
the  said  writ  was  commanded.  Aii^iwbereasb/ 
our  said  writ  we  moreover  appointed  the  she- 
ritf  of  our  Mid  county  of  Bucks  to  assess  every 
man  in  the  afores:iid  towns  of  Agmoodeshaoiy 
\\  eudover.  Great  Mario w,  and  in  the  mem* 
hers  theretify  and  in  all  the  other  towns,  vil- 
lages, h<>ri>U£h>,  hamlets,  and  other  places  in 
the  aforesaid  county  ol  Bucks,  and  the  land- 
tenants  in  the  same,  to  contribute  to  the  ex- 
pences  about  the  provi^on  of  the  necessary 
premisses,  aad  the  other  tilings  to  do  and  ex- 
execute  in  manner  and  form  as  by  the  said 
writ  was  coniminded.  And  because  some 
men  and  laud-tenants  in  the  said  county,  ho- 
rou|;hs,  paiith,  towns,  lillageSy  hamlets,  and 
other  places,  by  M^veral  taxations,  and  sums  of 
money,  by  you  upon  ihem  respectively  laid  and 
asst  ssed  towards  i  he  contribution  of  the  burden 
aforesaid,  according  to  the  exigency  of  the  writ 
aforesaid,  have  not  yet  paid  and  satisfied  the 
saR;c,  hut  have  refubed,  and  yet  gainsay  to  pay 
the  same,  as  we  are  informed.  And  whereas 
our  late  will  was  to  be  certiiicd  as  weU  of  the 
names  of  the  men  and  land  tenants  who  had 
been  assessed  towards  the  contribution  of  the 
ei peaces  above^aitl,  uttd  had  not  paid  the 
money  so  assessed,  as  also  of  the  several  por- 
tions or  "sums  of  money  laid  upon  them.  You 
nevertheless  in  contempt  of  us,  have  sent  no- 
thing upon  the  reuirn  of  our  writ  Umited.  We 
therefore  command  you,  the  late  sheriU'of  our 
county  of  Bucks*  as  we  fureiofore  have  com- 
manded you,  that  you  certify  to  us,  as  well  of 
the  names  ot  the  men,  and  land  tenanis,  in  the  ' 
aforesaid  county,  by  virtue  of  our  said  writ  by 
you  respectively  assessed,  as  tiie  sums  of  mo- 
ney on  them  so  assessed,  «»hich  lliey  have  not 
yet  paidy  nor  satisfied,  but  refuse  to  pay  the 
same ;  as  also  of  the  several  portions  and  sums 
of  money,  by  you  ihe  aforesaid  late  sheriff  of 
our  county  of  Bucks  upon  them  assessed,  re- 
duced into  writing,  ^itli  all  things  touching 
the  same,  into  our  Chancery,  distinctly  and 
openly  under  your  seals,  without  delay,  op  at 
farthest  before  the  26th  day  of  April  next  <n- 
suint!,  wheresoever  you  shall  then  be,  together 
with  this  writ.  And  we  command  you  the 
aforesaid  late  bailiifof  the  borough  and  parisli 
of  Bqckingliam,  and  the  mayor  of  the  borough 
of  Chipping  Wiccombe,  alias  Wiccombe,  as 
we  heretofore  have  commanded  vou,  that  you 
severally  certify  us,  as  well  of  the  names  of 
the  aforesaid  men  and  land  tenants  in  the  ho-> 
rough  and  parish  of  Buckingham,  and  borough 
of  Chipping  Wiccombe  alias  Wiccombe,  by 
virtue  of  our  said  writ  first  above  mentioned 
hj  yoa  respectively  assessed,  as  ih^  »uius  of 
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moDey  on  them  w  asMsied,  which  they  have 
ooC  yet  paid,  nor  satisfi^,  but  refuse  to  pay 
Che  same ;  aa  also  of  the  several  portions  and 
sums  oi  money  by  you  upon  them  respect- 
ively asseksed^  reduced  in  like  roaoner  into 
wriiini(,  with  all  things  touching  the  saoie, 
into  our  Chancery  aforesaid,  discinctly  and 
openly  without  delay,  or  at  farthest  before 
the  Sdth  day  of  April  neit  ensuing,  where- 
soever you  shall  (hen  be,  together  with  Ibis 
writ.  Witness  myself  at  Westminster,  the 
H^tb  day  uf  March,  ^in  the  12th  year  of  our 
reign.  £tbe.  At  which  day,  Peter  Temple 
and  iieneage  Proby  returned  tlit  aforesaid 
writ,  by  indorsement  thus,  if.  The  execution 
of  this  Writ  appears  in  certain  Schedules  to 
this  Writ  au nexed .  The  tetior  of  w hich  Sche- 
dules  as  Ao  tlie  alforeiaid  Jobn  Hampden  re-- 
turned  by  the  aforesaid  Peter  Temple  follows 
in  these  words,  u.  Bucks,  ss,  I  Peter  Temple 
knight  and  baronet,  who  was  sheriflf  of  the 
county  of  Bucks,  that  is  to  say,  between  the 
4th  day  of  August,  in  the  11th  year  of  the 
reign  of  our  lord  Charles  now  king  of  England, 
&c.  and  the  22  nd  day  of  February  then  next 
following ;  on  which  day  I  went  out  of  my 
office  o£  sheriff  of  the  county  of  Bucks  afore- 
said; by  virtue  of  the  said  Wfit  of  our  lord 
the  king  to  this  Schedule  annexed,  do  certify 
unto  oor  said  lord  the  kln^  into  his  Chancery, 
that  by  virtue,  and  according  to  the  exigency 
of  t^e  writ  of  our  said  lord  the  king  issura  out 
of  his  Chancery,  and  there  inroUed  of  record, 
a^d,  amongst  others^  directed  to  the  sheriff  of 
the  said  county  of  Bucks,  bearing  date  the 
4th  day  of  August,  in  the  1  ith  year  aforesaid ; 
Itafe  assessed  upon  several  men  and  land  te- 
nants of  the  county  of  Bucks  aforesaid,  whose 
names  are  tinder-written,  the  several  portions 
and  sums  of  money  at  their  particulars  placed 
below,  to  contribute  to  the  expences  about 
the  providing  of  the  ship  in  the  said  writ  men- 
tioned ;  whieh  said  portions  and  sums  of  mo- 
ney, or  any  parcel  thereof,  before  my  going 
out  of  my  edice  ot*  slieriff  of  the  county  fore- 
said, the  said  men  and  land  tenants,  or  any  of 
them  whose  names  are  under- written,  have 
not  paid,  but  have  refused  to  pay  the  same  to 
my  bands,  or  the  hands  of  the  collector  by  me 
iu  that  behalf  appointed,  by  virtue  of  tlie  writ 
last  mentioned,  viz.  StdakeMandiville,  si.  Mr. 
John  Hampden,  esq.  1/.  And  the  tenure  of 
the  other  Schedule  by  the  aforesaid  Ueneage 
proby  ia  like  manner  returned,  and  to  the 
•aid  Writ  annexed  also,  follows  in  these  words : 
M. '  There  is  to  be  accompted  upon  by  the  oa- 

*  scssors,  high  constables,  petty  constables 
'  within  the  said  county  in  general,  which  can- 
'not  be  accompted  for  by  sir  Peter  Temple,. 

*  being  as  it  is  conceived  short  4/.' ' 

'  I  Heneage  Proby,  esq.  who  was  sheriff  of 
the  county  of  Bucl^  between  the  28 nd  day  ot 
February,  in  the  11th  year  of  tlie  reign  of  ouj 
lord  Charlies  now  king  of  £ngland,  &c.  and 
from  the  said  day  and  year,  to  the  first  day  of 
March  then  next  following;  by  virtue  of  the 
Wht  of  our  said  lord  the  long  to  this  Schedule 


annexed,  do  certify  unto  our  said  lord  the  king 
into  iiis  CImucery,  that  the  men  and  land  te« 
nants  of  the  county  of  Bucks  aforesaid,  or  any 
one  of  them  whose  names  arc  expressed  in  cer* 
tain  schedules  to.  this  Writ  annexed,  who  were 
assessed  bv  sir  Peter  Temple  knight  and  baro- 
net, late  sheriff  of  the  county  of  Bucks  afore- 
said, whibt  he  was  in  the  olfice  of  sheriff  of  the 
county  aforesaid,  in  the  several  portions  and 
sums  of  money  placed  at  their  several  namea 
above,  to  contributa  to  the  expences  about  tba 
providin|^of  iheahip;  by  virtue,and  according' 
to  the  exigency  of  tAe  Writ  of  unr  said  lord  the 
king,  issued  out  of  his  Chancery,  and  there 
inroiled  of  record,  directed  amongst  others  tor 
the  sheriff  of  the  said  county  of  Bucks,  bear- 
ing date  the  4th  day  of  August,  in  the  11th 
year  aforesaid,  have  not  paid,  but  have  re-' 
fused  to  pay  tlie  same  to  Ueneage  Proby  be-* 
ing  sheriff  of  the  said  county  of  Bucks,  next ' 
after  the  goin^  out  of  sir  Peter  Temple  koighc* 
and  barouer,  trom  the  o£ca  of  sheriff  of  the 
said  county,  or  to  the  handa  of'  the  collector 
in  that  behalf  appointed  by  virtue  of  the  Writ 
last  mentioned.  And  further,  the  aforesaid  * 
John  Hampden  in  like  manner  prayeth  Oyer 
of  the  aforesaid  Writ  of  Mittimus,  of  which 
mention  is  made  in  tbe  Writ  of  Sciri  Facias,' 
aforesaid,  and  it  is  read  unto  him  in  thes«' 
words:  sf.  Charles  by  the  grace  of  God,  of 
.England,  Scotland,  France,  and  Ireland,  kin^ 
defender  of  tbe  faith,  &c.  To  the  treasurer 
and  barons  of  bis  Exchequer,  greeting  :  By 
the  tenor  of  a  certain  Writ  of  ours  made 
under  our  great  seal  of  England,  bearing  dat4 
the  44h  day  of  August,  in  the  11th  year  of  our 
reign,  in  rolled  in  the  rolls  of  our  Chancery ; ' 
by  which  we  commanded  the  sheriff  of  our 
county  of  Bucks,  the  bailiff  and  but^gesses  of 
the  bioiough  and  parish  of  Buckingham,  th« 
mayor  or  bailiff  and  burgesses  of  the  borough 
of  Chipping  Wiccombe  alias  Wiccomlie,  and 
tlie  good  men  in  the  said  boroughs,  parish,  and 
the*  members  thereof,  and  in  the  towns  of  A^  ' 
mondesham,  Wendover,  and  Great  Marlow ; 
and  in  all  other  boroughs,  towns,  villages, 
hamlets,  and  other  places  in  the  said  county  of 
Bucks;  that  for  the  defeuce  of  the  kingdom, 
the  protection  of  the  tea,  the  security  of  tb* 
subjects,  and  safe  convoy  of  the  sliios  and 
merchandize  coming  to  our  kingdom  of  Eng- 
land, and  thence  going  to  foreign  parts,  th^ 
should  fit  out  one  ship  of  war  of  the  burden  of 
450  tuns,  with  men,  as  well  skilful  officers  as 
able  and  experienced  mariners, a  hundred  and 
foBTscore  at  least ;  as  also  with  a  sufficient 
quantity  of  cannons,  muskets,  gunpowder, 
pikes  and  spears,  with  other  arms  necessary 
for  war,  and  with  double  tackling;  as  also 
vrith  competent  victuals  for  so  many  men 
at  a  certain  day,  and  from  thence  for 
twenty-frix  weeks  at  the  costs  of  the  men  and 
land-tenants  of  the  borouKhs,  parish,  towns, 
villages,  hamlets,  and  other  places  abovo 
mentioned  in  the  said  county  of  Bucks, 
as  wf  11  in  victuals  as  the  men's  wages,  and 
other  things  oectssary  fur  war  for  that  titncy 
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aufficient  in  tbe  k*  to  clwft  the  iai4  Mm 
Uampdeo  on  or  with  the  payment  of  the 
afor^s&id  sum  of  90  shilliii|»  oa  him  ia  tbe 
Scliedule  afore^aidy  in  the  manner  and  form 
aforesaid  tnaeH  and  asseued,  or  any  parcel 
thereof;  to  which  he  hath  no  necetaity,  or 
is  obliged  hy  the  latw  of  the  Und  to  make  an- 
swer:  Whareapon  b^  reason  of  the  iosuffi- 
ciency  of  the  aforesaid  sevesal  Writs  above- 
mentioned^  their  Returns,  tlie  Stbedales  to 
iheai  aonexcdy  and  the  matter  in  the  said 
Writs  and  Schedules  contained^  he  the  said 
John  Hampden  prayeth  Judgment,  If  our 
said  now  lord  the  King  ought  or  is  wiHing  fur- 
ther to  assets  or  charge  him  with  the  afiiresaid 
30s.  or  any  parotl  tliereof.  Rob.  Uolboevc. 
*  And  John  Banks  kut^ht,  Attorney-General 
of  our  now  lord  tlie  king  who  soeth  for  our 
said  lord  the  king,  being  present  here  in  court, 
the  same  day  in  his  proper  person,  saith,  that 
the  aforesaid  sereral  Wnt^  and  their  Returns, 
and  the  Schedules  aforesaid  to  the  same  an- 
aexed,  and.  the  matter  iu  the  same  eoa- 
tained,  are  sufficient  in  the  law  to  charge 
the  aforesaid  John  Hampden  with  the  afore- 
said 120s.  upon  him  assessed  in  the  form,  and 
for  tbe  cause  aforesaid ;  which  said  matter, 
he  the  said  Attorney-General  of  our  said  loid 
the  king,  for  and  io  behalf  of  our  said  lord 
the  king,  is  ready  to  verify ;  and  which  matter 
the  aforesaid  John  Hampden  doth  not  deny^ 
nor  auy  wise  make  Answer  thereunto^  hut 
wholly  refuseth  to  admit  the  veritoitioa 
thereof,  and  therefore  prayeth  judgment ;  and 
that  the  aforesaid  John  Hampden  be  charged 
with  the  said  SOs.  and  satisfy  the  same. 

"  Jonir  Banks." 


on  account  of  the  defence  of  the  sea  under 
our  command,  iu  company  of  the  admiral  to  i 
be  and  rempm ;  and  that  they  slmuld  cause 
the  same  to  be  brought  into  tlie  port  of  Ports- 
mouth about  the  time  limited  in  the  taid 
writ  ;•  aiid>  I'hBt  they  should  re^pffctively  assess 
every  man  in  the  said  borough  and  parish  of 
Buckingktra,  and  borough  of  Chipping- Wic- 
combe  alin^  VV  ioconibe,  :uid  in  the  rest  of  tlie 
boroughs,  tow  ns,.  v  i  Uui^es,  hut u lets,  and  other 
places  in  tlie  said  county  of  Bitcks,  and  tlie 
members  thereof^  and  the  land-tenants  in  the 
sauie,  to  contribute  to  the  espeoccs  about 
the  provision  of  the  necessary  premisses,  and 
i other  thiag^  to  do  and  execute  m  manner  and 
form  as  was  commanded  by  the  said  writ : 
We  sand  to  you  being  present  the  inclosed 
writ ;  fur  that  the  safety  of  our  kingdom  of 
England,  and  our  people  thereof  were  in  dan- 
ger, which  we  hare  taken  care  to  have  issued 
out  of  our  Chancery  amongst  other  writs^  to 
make  such  provision  and  assessment  through 
evenr  county,  city,  borough,  town,  village, 
hamlets  and  places,  of  our  gingdom  of  Eng- 
land, and  of  Wales,  and  the  members  thereof, 
OQt  of  our  Chancery  aforesaid  latoty  issuing, 
and  there  in  like  manner  inrolled.  And  also 
a  certain  other  Writ  of  ours  to  certify  us  into 
aur  ChaacanF,  as  well  of  the  names  of  tlie 
m^  aad  hmd-tenants  in  the  aforesaid  borough 
and  parish  of  Buckingham,  and  beimigh  o^ 
Chippiag-Wiccombe  alias  Wiccombe,  and  in 
the  rest  of  the  bomoghs^  towns,  villages,  ham- 
lets, and  places  of  the  said  county  of  Bucks, 
who  by  our  command  aforesaid  wef^  assessed 
to  contribute  towards  the  provision  Sf  the 
premisses,  and  have  not  paid  the  sums  of 
money  upon  them  so  assess«*d :  as  also  of  the 
several  portions  and  sums  of  money  so  ohaiged 
and  laid  upon  the  said  men  and  land-tenants; 
as  likewise  certain  certificates  by  virtue  of  the 
soid  writ  reduced  in  writing,  and  sent  into 
our  Chancery.  We  also  send  you  being  pre- 
sent the  inclosed,  commanding  you,  that  hav- 
ing inspected  tbe  writs  and  certificates  afore- 
saidf  you  further  cause  to  be  done  thereupon 
for 'the  levying,  collecting,  and  receiving  all 
and  singular  tlie  aforesaid  sums  of  money  of 
the  aforesaid  contribution  as  yet  unpaid,  as 
by  rteht,  and  according  to  the  law  and  custom 
of  our  kingdom  of  En^and  hath  been  used  to 
be  done.  W  i  tness  myself  at  Westoiinster  the 
5th  day  of  May  in  the  13th  year  of  our  reign. 
Evmc.  As  in  the  said  Writs  and  Schedules 
thereunto  annexed,  certified  into  the  Exche^ 
qoer  of  our  said  lord  tlie  king,  and  there  in  the 
custodjr  of  the  remembrancer  of  our  said  lord 
the  kmg  remaining  of  record  more  fully  is 
contained.  Which  being  read,  heard,  and  by 
him  understood,  the  SHid  John  Hampden  com- 
piaineth,  that  by  colour  of  the  several  Writs, 
their  Returns  and  Schedules  t6  them  annexed,' 
he  hath  been  grievouUy  vexed  and  disquieted, 
and  th;»t  unjustly  ;  because  he  saith,  that  the 
aforesaid  several  Wpits  above  mentioned, 
their  Returns  and  Schedules  to  them  annexed, 
and  the  matter  in  them  contained,  are  not 


The  First Day*sABGUMEKT  of  Mr.ST.  JOHN,*- 

on  behalf  of  Mr.  Uampo£k»  before  all  th» 

Judges  in  the  Exchequer  Cliambar,  in  th» 

Great  Case  of  Sbip-Moket. 

May  it  please  your  lordship;   Pasch'  xiijo 

Car'  aSciri  Facias  issued  to  the  sheriff  of  Bucks, 


*  '*  Mr.  Saint  John,  wlio  was  in  a  firm  and 
entire  conjunction  with  tlie  other  two^  was  a 
lawyer  of  Lincolus-Inn,  known  to  be  of  parts 
nnd  industry,  but  not  taken  ootiee  of  for  prac- 
tice in  Westmiaster-Hall,  till  he  aigued  at  the 
Exchequer-Chamber  the  casa  of  Ship-money 
on  the  behalf  of  Mr.  Hampden ;  which  gave 
him  much  reputation,  and  called  him  into  all 
courts,  and  to  all  causes,  where  the  king^*s  prc^ 
rogative  was  most  contested.  He  was  a  man 
reserved,  and  of  a  dark  and  clouded  counte- 
nance, very  proud,  and  conversing  v^th  verj 
few,  and  those,  men  of  his  own  humour  and  in- 
clinations. He  had  been  questioned,  com- 
mitted, and  brought  into  the  Star  Chamber, 
many  years  before,  with  other  nersons  of  great 
name  and  reputation  (which  brst  brought  his 
nam^  upon  the  stage)  for  ooramunicating  some 
paper  among  themselves,  which  some  men  at 
that  time  had  a  nund  to  have  extended  to  a 
design  of  sedition;  but  it  bdogqaickly  evident 
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recfdng^  Tluit  whtreas  several  snms  of  money  | 
mcDUDDcd  in  a  Schedule  to  tfaac  Writ  annexcrd,  I 
by  a  writ  under  die  great  seal  of  England, 
dated  4  Attgusti  ll  Car*  sessed  upon  several 
peBBons  for  providiug  of  a  ship  ot  war,  were 
not  |iaid :  and  that  upon  a  Certiorari  dated 
9  Martij  13  Caroli,  these  sums  and  the  several 
persfBot  upon  whom  they  were  assessed,  were 
eectiied  into  the  Chanoecy,  and  from  thence 
by  Mittioitts  dated  5  Maij,  were  sent  into  the 
^Kchequer,  that  process  might  be  issued  against 
these  defaulters :  thereupon  the  sheriff  is  com- 
nandedy  *  Quod  sciri  facerec^  to  those  several 
persons  to  appear  in  the  Encfaequer  Octab' 
Trinitat'  ISCaroli,  to  shew  cause  why  they 
should  not  pay  those  suras  assessed  upon  them. 

The  Sheriff  retumsy  *  Quod  sciri  fecit'  John 
Hampden,  e»q.  who  w«s  assessed  at  90r.  and 
he  hath  not  paid  it.  Mr.  Hampdei^  hath  ap- 
peared and  demanded  Oyer  of  tiieSoir'  Fac*  of 
the  Schedule  of  the  writ  dated  4  Angusti,  the 
Certiorari  and  the  MittimniSy  and  of  their  se- 
veml  Returns^  and  hath  thereupon  demurred 
in  law. 

The  Writ  doted  4  Augusti  11  Car'  because 
it  is  the  ground  of  tlie  issuing  forth<  the  Sci  fa^ 
and  so  by  necessary<consei|uenoe>  is  tlmt  which 
first  occasioned  any  process  ajjainsl  him,  it  will 
be  the  subject  from  whence  will  be  fetched  all 
tint  shall  be  said  either  for  or  against  my  client. 
1  will  endeavour  by  breaking  it  into  parts,  more 
clearly  to  present  it  to  your  lordships  view. 

The  thing  conmianded  is,  that  thi*  csountv 
simnld  provide  a  Ship  of  war  of  450  tons,  with 
100  men,  guns,  gunpowder,  double  tackling, 
aictual%  and  all  oiher  thines  neosssary,  and  to 
bring  her  ta  Portamoutfa  by  the  1st  of  March 
foll6wing^  and  from  that  time  to  provide  her  of 
victuals,  mariners  wages,  and  all  other  neces- 
saries, for '90  weeks.  For  effiocting  this,  there 
is  power  given  to  assess  each  person  within  the 
county  *  secundum  statum  et  facultates,'  and 
to  bcmg  io  diese  sesses  by  distress,  *  et  quos  re-> 
<  belles  invenireotf  to  imprison  their  persons. 

My  lefds^  if  the  Writ  had  staid  here,  and 
gone  UQ  farther,  the  command  though  full  in 
word,  it  had  beeu  void  in  law,  because  as  yet 
it  appeals  not  for  what  ^nd  this  ship  was  to  be 
provided.  40  Ass.  Plow.  A  CommissioB  to 
seixe  mens 
before  con' 


9  goods  notoriously  suspected  of  fUony, 
nYJction,  adjudged  voia,  because  there> 


that  the  prosecution  would  not  be  attended 
with  success,  they  wcra  all  shortly'afler  dis- 
cbaiged;  but  he  never  forgave  the  oonrt-  the 
first  assault,  and  contracted  an  hnplacable 
displassure  acaanst  the  church  purely  from 
the  company  be  kept.  He  was  ot  an  intiaiate 
trast  with  the  earl  of  Bedford,  to  whom  ha 
was  in  some  sort  allied  (faeine  a  natural  son 
of  the  house  of  BnllingbroM)  and  bv  him 
brought  into*  all  matters  where  himself  waa 
to.  be  conoemcd.  It  was  f^nerally  believed^ 
that  these  three  persons,  with  the  other  threei' 
kords  mentioned  before^  were  of  the  most  inti- 
mate and  entire  trast  with  each  other,  and 
nado  the  espno  which  mofod  all  tfaenau'' 


fine  th*  coounoady  withont  cause  shewn,  aaJ 
that  sufficient  in  law  too,  wauld  be  void. 

In  the  second  place  therefore  they  are  set 
down  to  be  the»e:  <  Pro  defonuone  Uegnt^ 
*•  tuitione  Maris,  securitate  Subditorum,  et 
*"  sulvaconductioneNavium,'  both  oat  ward  and 
inward,  the  Sea  being  infested  with- pirates,  and 
mote  shipping  being  fhulv  prepared'*  ad  Rcgnuni 

*  gravaadum  ;*  thne  are  the  endsw 
In  the  third  nlace,  the  legality  of  it,  that 

every  man  *  sectmdum  statum  et  fncQltatesT 
shonld  be  hereunto  assessed,  is  thus  inforced. 
First,  from  Costom  and  continued  use,  in  these 
words ;  That  the  Sea  *  per  aentem  Anglicana» 

*  ah  olim.  defendi  oonsucvit.'  And  secondly, 
this  Use  proved  to  he  fi'nm  a  common  grouml 
of  ecpiity ;  *  Onus  defsnsionis,  quod'oranes  tim* 
'  gir,  per  omncs  debet  suppevtari  :*  And  ths 
Rule  of  Equity  backed  by  tne  Common  Law  m 
these  words,  *  Prout  per  legem  et  oonsuetudinfm 
'  regni  Angllas  fieri  consuevir.'  The  ar^»> 
ment  stands  thus ;  All  have  benefit  by  defenee 
of  tlie  realm,  and  therefore  by  law  the  ChaigUt 
ought  to  be  borne  by  all. 

Then  it  is  further  inferred,  that  every  man^ 
even  bj  bis  allegiance,  is  bound  to  contribute  to^ 
this  Cbapge,  the  command  bein^  '  in  fide  et 
'  legiancia  quibus  nobis  teneinini/  Of  these 
paits  the  Writ  counts,  which  aU  being  put 
together,  in  brief  declare  the  scope  and  end  of 
the  issuing  forth  thereof  to  be  the  Defence  anA 
Safety  of  the  kingdom  ;  a  thing  so  necessary^ 
that  it  must  needs  he  le^^:  for  it  is  too  near 
and  too  narrow  a  conceit  of  the  wisdom  and 
policy  of  the  law  to  think,  that  whilst  the  carr 
thereof  should  be  confined  only  to  the  presei^ 
vation  of  the  general  members  of  the  body  pol^ 
tic  from  the  wrongs  and  pressures  that  might  be 
ofiered  from  others  to  the  feUow^members,  thii 
in  the  mean  time  it  will  leave  the  whole  to  thf 
violence  and  will  of  enemies:  so  that  whiUl 
each  subject,  considered  as  a  part  of  the  whol^ 
hath  a  known,  and  sure  estate  in  Lands,  an4 
real  property  in  his  Goods^  not  to  be  tmpeachel* 
by  any  whatsoever  within  the  realm  ;  yet  con- 
sidered all  together  m  they  raaki)  the  *  Unuii 

*  Comp<^itom,'  they  shpuld  have  in  them  only 
'  PrsBcariam  Pcesessionem,*  or  Tenancy  at  Wii' 
in  regard  of  Foreignera,  My  lords,  this  cannot 
be ;  for  the  law  is  so  careful  herein,  that  even- 
afar  off  it  foresees  and  pmveots  all  dangers  i» 
this  kind ;  and  that  is  the  reason  thatlui^alien^ 
though  a  fiiend,  hath  not  capacity  to  purchase 
any  land  in  the  reufan.  And  if  the  law  bean 
qniok-^i^hted,  as  that  to  prevent  but  possibility  of 
dangeiv  it  keeps  such  stnmgers  from  having  anff 
land  within  the  realm,  which  desire  to  come  by 
it  peaoeiid>ly  and  for  valuable  oeaBideratlons ; 
by  this  we  may  easily  seethe  great  care  it  hatis 
to  prevent  apparent  dangers,  which  usualr 
proceed  from  open  force  awl  violence.  Wbiob 
forther  appears  bv  the  greatness  of  the  punish* 
ment  wfaioh  the  law  iimicis  upon  ofleeders  in 
this  kind,  which  is  HigboTreason,  of  all  other 
tbegroalCBt.  13  £liz.I)yer  S9B.  Story*  *oon« 

•SeevoLl^No.  59. 
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spired  beyond  sen  with  a  foreign  state  to  invade 
toe  realm ;  aud  though  nothing  was  attempted, 
vet  it  was  aHjudi^ed  High-Treason.  And  SI 
M^.  3,  fo.  83.  and  45  Ed.  3,  34.  a  man  killed  a 
capuin  that  was  eoiiig  with  80  men  at  arms  to 
the  king  in  bis  wars,  and  it  was, adjudged  to  he 
High-Treason.  And  so  by  some  opinions  'u\ 
print  it  is^  to  burn  or  sink  any  of  the  kind's 
Ships. ,  By  the  greatness  of  the  puiU!»hmcnt  for 
Che  breach  of  the  negntive  p«frt  of  the  htw.  He 
might  understand  the  peremptorines^  and  force 
of  the  affirmative  part.  So  that,  my  lords,  in 
this  case  the  quesiion  is  not  de  re.  for  by  the 
law  the  safety  of  the  realm  is  to  be  provided  for ; 
*  Salus  Populi  suprcua  lex  :'  Neither  is  the 
question  de  pcrsonii,  either  in  re>pect  of  the 
Persons  who  are  to  l>e.ir  the  Charge  of  it,  or  of 
the  persons  whi>m  the  Law  hath  intrusted  mitt 
the  care  aud  power  of  tliis  common  Defence. 

For  the  first,  that  is,  the  Persons  that  are  to 
bear  tliis  Charge,  that  in  the  writ,  <  Quod 
^omues  ungit  per  omnes  debet  supportari:' 
The  reasons  ot  the  Writ  are  weighty,  and 
ttreeahle  to  the  rule  botli  of  the  Civil  and 
Common  Low,  *  Qui  sent  it  commodum  sentire 
^  debet  et  onus  ;*  So  that  I  conceive  the  burden 
lies  upon  all.  In  respect  of  our  kona  maturity 
•ur  Lives  and  Per&ons  be  equally  as  dear  to 
ene  as  another:  in  respect  of  our  bonah'Hunm^ 
so  ucundum  tlaium  etjacullatei  ;  because  the 
greater  the  stace  and  means  of  livelihood,  the 
greater  the  benefit  by  the  Defence.  The  law 
in  this  case  of  Defence  against  the  invasion  of 
iving  enemies,  being  the  same  with  thatag.inst 
«ttr  soil  and  ground  by  the  inundations  and  out- 
ages of  the  sea  and  fresh  water ;  fur  by  the 
J»w,  as  appears  by  the  Coromi««ion  of  Sewers, 
«0  well  before  the  Statute  of  88  Hen.  8,  as 
since  to  the  repairing  of  a  bank  or  causey, 
river,  or  other  sewer,  all  are  chargeable  that 
have  *  Defensionem^  Commodum,  vel,  Salva- 
^  tionem  qualitercunque.'  All  that  have  De- 
fence must  be  assessed,  the  Assess  must  be 
equally  distributed,  and  therefore  laid  upon 
cyery  man  within  the  le\-el,  *  Pro  rata  portionis 
'tenure  sute,  seu  pro  quantitate  comronuis 
.'  pasture  vel  piscaris ;'  the  more  land,  common, 
or  benefit  of  fishing  each  man  hath»  according 
tp  the  proportion  thereof  the  Assess  must  be. 
So  that,  my  lords,  in  the  second  place^  the  ques- 
tion will  not  be,  Whether  ray  Client  bv  hw  be 
tempted  from  the  Charge  of  the  Defeoee  of 
the  realm ;  for  which  other  his  majesty's  sub- 
jecU  he  ought  to  help  to  bear  the  common  bar- 
den,  and  more  or  less  may  be  laid  upon  him 
sroportionably  to  his  estate  and  means  of  live- 
uh(Kxi. 

Neither,  Thirdly,  is  there  any  question  to  be 
made  but  the  law  hath  intrusted  the  person  of 
his  royal  majesty,  with  the  care  of  this  Defence. 
The  Defence  and  Protection  which  we  have  in 
our  bodies,  lands,  and  ^oods,  against  any  within 
4he  realm,  we  know  it  is  from  him ;  for  all 
Jurisdiction  legal,  both  ecclesiastical  and  civil, 
whbh  defends  us  in  them,  ^s  wholly  in  his  ma- 
*4isty.  The  same  it  is  in  case  of  foreign  de- 
Y,  eren  by  the  Jus  Gcatiumf  as  appears  in 


the  text,  by  the  peoples  desiring  that  they 
might  be  hke  other  nations,  by  hicving  a  king 
that  might  go  in  and  out  before  tliem,  and  fight 
iheir  battles.  That  the  king,  and  that  legally, 
ralleth  the  kingdimi  *  Reguum  nostrum,'  and 
every  city  and  great  town  '  Civitatem  et  Villam 
*  iio»iniiu :'  Quoad  *  propnetaiem'  it  cannot 
l>e,  because  they  are  the  srveral  land  owners; 
It  niu!)t  be  S'»  therefore  prinripally  in  this  re- 
sptrt,  *  Quitad  protectiunctii  et  de^nsiontm.' 
Neither  hnth  the  law  invtsied  ihe  crown  with 
this  height  of  sovereknty  only  a»  a  konorarium, 
ti»r  theijreatersplen£)r  of  it,  bat  likenrise  as  a 
duty  Ot  the  crown,  or  pan  teiais/rrii,  for  the 
good  and  safi^  of  the  realm,  which  io  many 
of  the  ancient  Coounisikioiis  of  Seweis,  before 
the  staUite  of  88  Hen.  8,  is  thus  expressed,  llie 
king  *  rationeregiifr  dignitatis  et  per  jurumcn- 
'  turn  est  astrictus  ad  providendom  salvationk 
'  rcgni  undtquaque  ;*  lo  that  both  in  honoar, 
and  by  bis  oath  De  is  bound  to  pn»vide  for  the 
safety  of  the  realm,  aod  that  circumpiaqme. 

My  lords,  by  tiie  Law  the  king  is  pdier- 
famihatf  which  by  the  Law  of  CEconomick  is^ 
not  only  to  keep  peace  at  home,  but  to  protect 
his  wile  and  cUdren,  and  whole  family  from 
ab^ad.  It  is  hi»  viicilaiicy  and  watchfulness 
that  discovers  who  are  our  frieitds,  and  who  are 
our  foes ;  and  that  after  such  discovery  first 
warns  us  of  them ;  for  he  only  hath  power  to 
make  war  and  peace. 

Neitlier  hath  the  law  onlv  entrusted  the  care 
of  Defence  to  his  m^esty,'but  it  bath  bkewise, 
secondly,  put  the  Armai*  FotntMt'  and  meaiia 
of  Defence  wholly  into  his  hands:  for  when  the 
enemy  is  by  him  discovered  and  declared,  it  is 
not  in  tlie  power  of  the  Subject  to  order  the 
way  and  means  of  Defence,  either  by  sea  or . 
by  land,  according  as  they  shall  think  fit;  for 
no  roan  without  commission  or  special  Liceace 
from  his  majesty,  can  set  forth  any  ships  to  scik 
for  that  purpose ;  neither  can  any  man  with- 
out such  commission  or  licence,  unless  apon  - 
sudden  coming  of  enemies,  exect  a  fort,  castle,- 
or  bulwaric,  though  upon  his  own  ground  :  nei- 
ther, but  upon  some  such  emergent  caase  is  it 
lawful  for  any  subject,  without  special  oemmis* 
sion,  to  arm  or  draw  together  any  troops  or 
companies  of  soldiers,  or  to  make  any  general 
collections  of  money  of  any  of  his  aiiyesty's 
subjects,  though  with  their  consent. 

Neither,  in  the  third  place,  is  his  majesty 
armed  only  with  fair  primitive  prerogative  of 
Generalissimo  and  Commander  in  Chief,  that 
none  can  advance  towards  the  enemy,  qntil 
he  gives  the  signal,  nor  in  other  manner  than 
according  to  his  direction :  but  also  with  all 
other  powers  requisite  for  the  full  execution  of 
all  things  incident  to  so  high  a  place,  as  well  in 
times  of  danger  as  of  actual  war.  The  sheriff 
of  each  county,  who  is  but  his  majesty's  deputy, 
he  hath  the  posie  conrire/os;  'and  tiiereforo  it 
must  needs  follow,  that  the  poue  repU  is  in 
himself. 

My  lords,  not  to  bum  day-light  longer,  it 
must  needs  be  granted  that  in  this  bosiness  of 
Defence,  the  tuprtma  potetiatf  b  inherent  18 
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bis  nuo^>  as  pirt  of  hit  cmwn  and  kingljr 
dignity.  80  that  as  the  care  and  provision  of 
Ibe  Law  of  EnElaod  exteDds,  in  the  first  place, 
to  foreign  dei«nce;  and,  secondly^  lays  the 
harden  upon  ell ;  and,  for  ought  I  have  to  say 
against  it,  iiinaketli  the  quantity  of  each  man's 
estate  the  rule  whereby  ibis  burden  is  to  be 
equally  proportiontd  upon  each  person :  So 
likewise  h^th  it,  m  the  third  place,  made  his 
majesty  sole  judge  of  dangers  from  foreigners, 
and  wbto  and  bow  the  same  are  to  be  pre- 
Ttnted;  and^tooome  nearer,  hath  gtren  him 
power  by  Writ  under  the  ^reat  seal  of  England, 
to  command  the  iohabitants  of  each  county 
t»  provide  Shipping  for  the  Defence  of  the 
kingdom,  and  may  -by  law  compel  the  doing 
thereof,  ^  . 

So,  m»  lordsy  tt  I  still  conceive,  the  question 
win  not  be  Je  pertona^  in  whom  the  «  Suprema 

*  Potettas*  ofiiviag  the  authorities  or  powers 
to  the  Sberi£^  which  are  mentioned  m  this 
wvit,  doth  lie,  for  that  is  in  the  king:  But  the 
question  is  only  de  modo,  by  what  medium  or 
method  this  supreme  power,  which  is  in  his 
majesty,  doth  infuse  and  let  out  itself  into  this 
particular;  and  whether  or  no  in  this  case 
such  of  them  have  been  used,  as  have  rightly 
accommodated  and  applied  this  power  unto 
thiii  Wnt  in  the  intended  way  of  Defence : 
for  the  law  of  England,  foh*  tlie  applying  of 
that  Supreme  Power  which  it  hath  setded  in 
bis  majesty  to  the  particular  causes  and  occa- 
sions, bath  set  down  a  method  and  known  rules, 
which  Are  necessarily  to  be  obsen'ed. 

In  bis  majirsty  there  is  a  twofold  power^ 
%oluntui  or  potestoM  interna  or  naturnUs,  and 
externa  or  l^aiU,  which  by  all  the  Judges  of 
England,  ^  Hie.  3,  fu.  11,  is  expressed  *  per 

*  voluutatem  reikis  in  camera,'  and  •  voluntatem 

*  re^i*  per  legem.* 

Aly  lords,  the  forms  and  rules  of  law  are  not 
obberied  in  i his  case;  ihe  supreme  power  not 
working  per  mtdiu,  it  remains  still  in  himself  as 
'  voluntas  Hegis  interna,'  and  operates  not  to 
the  good  and  relief  of  the  subject  that  standeth 
in  need.  To  instance:  his  majesty  is  the 
Fountain  of  bounty ;  but  a  grant  of  lands  with- 
out tetten  patent  transfers  no  estate  out  of  the 
king,  nor  by  letters  piitent,  but  by  such  words 
as  the  law  hath  prescribed.  His  majesty  is  the 
Fountain  of  Justice;  and  thouf^h  all  justice 
which  is  done  within  the  realm  flows  from  this 
fijuotain,  yet  it  must  run  in  certain  and  known 
channels.  An  Assiie  in  the  King*s-Bench,  or 
an  Appeal  of  Death  in  the  Common-Pleas,  are 

*  coram  non  judice,*  though  the  Writ  be  by  his 
majesty's  command ;  but  so  of  the  several  juris- 
dictions of  every  court.  The  justice  whereby 
nil  felons  and  traitors  are  put  to  death,  pro- 
ceeds from  his  majesty;  but  if  a  Writ  of  exe- 
cution of  a  traitor  or  a  felon  be  awarded  by  his 
majesty  without  Appeal  or  Indictment  pre- 
ceding, an  Appeal  of  Deatli  will  lie  by  the  heir 
against  the  executioner.  If  the  process  be  legal 
and  in  a  right  court,  yet  I  conceive  that  his 
majesty  alone,  without  assistance  of  the  Judges 
/of  the  court,  caonotgive  Judgment,    J  know 


that  king  John,  Henry  3,  and  other  k'm^  hav«. 
sat  in  the  King V Bench  and  in  the  Exchequer, 
but,  for  ought  appears,  they  were  assisted  by 
their  judges:  This  I  ground  upon  the  Book 
Case  2  Rich.  8,  fo.  10,  11,  where  the  party  i» 
to  make  fine  and  ransom  at  the  kiojg's  will  an<l 

Jleasure.  This  Fine  by  the  opinion  of  the 
udges  of  England,  must  be  set  by  the  Judge* 
before  whom  the  party  was  C4>nvicted,  and  can- 
not be  set  by  the  king.  The  words  of  th» 
Book  are  thus':  *  In  Terminis  et  non  per  legem 

*  per  se  in  Camera  sua,  nee  aliter  coram  se, 
'  nisi  per  Justiciaries  sous,  et  hoc  est  voluntas 

*  regis,  scilicet  per  justiciarios  sues  et  per  l^cm 
^  suam,'  to  do  it. 

And  as  without  the  assistance  of  his  Judgte, 
who  are  his  settled  counsel  at  law,  his  m^est/ 
applies  not  his  laws  and  ju!»tice  in  many  cases; 
neither  is  this  sufficient  to  do  it  without  the 
assistance  of  his  Great  Council  in  parliament. 
If  an  erroneous  Judgment  vrtn  ^iven  before  the 
statute  of  97  Eliz.  m  tlie  KmgVbench,  the 
king  could  not  relieve  his  grieved  subject  any 
way. but  by  Writ  of  Error  m  parliament:  nei* 
ther  can  he  out  of  parliament  alter  the  old' 
laws,  or  make  new,  or  make  any  Naturalixe- 
tions  or  Legitimations,  nor  do  snme  other 
things :  end  yet  is  the  parliament  his  majes- 
ty*s  Court  too,  as  well  as  other  his  Coarts  oi 
Justice :  it  is  his  majesty  that  gives  life  and 
being  to  it,  for  he  only  summons,  continues  and 
dissolves  it,  and  he  by  his  le  veut  enlivens  aU 
the  actions  in  ic ;  and  after  the  dissolution  of 
it,  by  supporting  his  courts  of  justice,  be  keepa 
them  still  alive,  by  putting  them  in  execution. 
And  although  in  the  Writ  of  Waste,  and  in 
seme  other  writSj  it  i«  called  '  Commune  Con- 
'  Cilium  Kegui,'  in  respect  that  the  whole  king- 
dom is  representatively  there;  and,  secondly, 
that  the  whole  kingdom  have  access  thither  iii 
all  things  that  concern  them,  other  courts 
aiFoi-diog  relief  but  in  special  cases;  and, 
thirdly,  in  respect  that  the  whole  kingdom  it 
interested  in,  and  receives  benefit  by  the  laws 
and  tbjngs  there  passed :  Yet  it  is  ^  Concilium 

*  Regnr%  no  otherwise  than  the  Common  Law 
is  '  Lex  Terne,'  that  is  *  per  modum  Regis,' 
whose  it  Uf  if  I  may  so  term  it,  in  a  great  part, 
even  in  point  of  interest,  as  he  is  the  head  of  the 
Commonwealth,  and  whose  it  is  wholly  in  trust 
for  the  good  of  the  whole  body  of  the  realm; 
for  he  alone  is  trusted  with  tlie  execution  of  it. 
The  parliament  is  the  khie's  court,  and  there* 
fore  m  the  Summons  (he  king  calb  it  <  pnrlia- 

*  mentum  nostrum.'  So  the  Returns  of  the 
knights  and  burgesses,  '  Quod  sint  ad  Parlia- 
'  mentum  Domini  Regis.'  Fleta,  lib.  2,  cap.  2, 
'  Habct  Rex  curiam  suam  in  concilio  suo  in 
<  parliamentis  suis ;'  and  therefore  the  plead- 
ings there  anciently  were  usually  wont  to  be* 
gin  for  the  most  pai  t,  <  Queritur  Domino  Regi  ;* 
of  Petitions  by  private  persons,  *  Supplicavit 

*  Domino  Regi,'  though  for  relief  against  others. 
Inquisitions  and  Venire  jfat^  returnable  there 
sometimes  '  Coram  Domino  Rege  et  Consilio 

*  suo,'  as  appears  by  infinite  Precedents  in  the 
Parliament  Head  of  £dw.  the  l^t  and  £dw,  the 
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#Aii*i  time;  both  in  tbe  Towcrr,  and  umnj  Cases 
^4^ii«r4iQd  ii)U>  tbe  Kiag'^-Bench. 

The  PatriiCs  poaiwd  by  authority  of  parlia- 
laeatv  and  tikewise  tlie  acts  ofpariuuneaCy  had 
mBoteoi\y  to  wtich  of  the  king's  name  and  style 
in  diem,  thM  as  ii  appeal*  in  the  Prince's  Case 
io  die  Bih  report,  it  was  a  haj  d  matter*  otfher> 
wiae  Uian  by  circuipktances,  to  know  jvlietber 
tl^y  bud  aoy  thing  of  the  parliameni  m  them 
<«-  aot.  Aj«d  frum.those  tinges  even  uiidl  now, 
tiie  alteratiou  is  nothing  in  substance,  for  tbe 
iietB  f^r  the  most  pan  are  tints :  '  It  is  enacted 
^  by  our  sovereign  lord  the  kinf;,  with  the 
'assent  of  the  lords  spiritual  and  temporal, 

*  and  cQmmons.'  The  ling  both  then  and  still 
is  p«rf  cgens,  the  rest  are  but  camentitntu. 

My  tords,  to  apf  ly  all  to  the  Case  in  ques- 
ttoQ :  by  the  Cases  before  cited  it  appears,  that 
what  was  done  in  parbament  by  tbe  law  phrase 
and  dialect,  is  said  to  be  done  by  the  king ;  for 
as  the  Civilians  say  of  the  senate,  that  it  is 

*  Pun  corporis  Cssaris,*  so  we  of  tbe  Pai> 
liament,  that  it  is  '  Pars  corporis  R^is/  The 
maxim  of  Justinian,   '  Quoid  principi  placet 

*  legis  vim  babet/  is  agreed  by  Brmcton  and 
■all  the  civilians.  And  yet  both  he  and  many 
of  them  say,  that  those  must  pass  the  Se* 
Date,  and  thongh  done  in  the  senate,  yet  they 
be  plaetta  prtncipu.  So  it  is,  altbongh  when 
wc  speak  ut  vulgus,  we  say  Fines  are  said  to 
be  set  by  the  kii^s  court ;  yet  the  law,  when  it 
saitb  that  they  be  done  ancf  set,  saith  they  be 
done  and  set  by  the  king.  By  the  same  reason 
therefore,  though  when  we  speak  ut  vulgut, 
we  say  such  a  thing  is  done  by  the  parliament, 
vet  in  the  legal  accouut  these  are  done  by  the 
Kins:  the  Medium,  or  way  of  doing  of  them,  is 
with  the  assistance  or  consent  of  his  great  Couo- 
cil  in  parliament. 

Tbe  second  thing  which  I  observe  is  this : 
By  the  case  before  cited  it  appears,  that  with- 
out the  assistance  in  parliament,  bis  majesty 
cannot  in  many  cases  communicate  either  his 
justice  or  his  power  unto  ho  subjects. — Hence, 
thirdly,  it  necessarily  follows,  as  I  cogceive, 
that  the  kingly  dignity  doth  most  appear  and 
manifest  itsdf  there ;  w  liich  was  the  opinion  of 
all  the  Judges  of  England,  declared  in  a  parlia- 
ment 34  Hen.  8,  as  appears  by  Crompton's 
Jorisdict.  fo.  10,  who  by  the  king*s  command- 
ment meeting  together  about  point  of  Privilege 
of  Parbament,  tbe  king  afWrwards  in  declaring 
of  their  Opinions,  doth  it  in  part  of  the  Case  in 
these  itords :  '  Further,  We  be  informed  by  oor 
'^  Judges,  tliat  we  at  no  time  stand  So  highly  in 
'our  esute  royal,  as  in  time' of  parliament, 

*  mlierviu  we  as  Head,  and  you  as  Members, 

*  are  conjoined  and  knit  togetber  in  one  body 

*  politic'  Wiiich  Declaraiion  of  it  shews  like- 
wise lliat  it  was  the  king's  own  opinion,  that  he 
at  no  time  stood  so  highly  in  his  estate,  as  in 
the  time  of  parbament. 

It  appears  not  by  the  Record,  (hat  this  Writ, 
which  gi«eth  power  to  sell  and  alter  the  pro- 

Krty  of  the  Defeitdnnt's  Goods,  issned  n'om 
I majes'y  sitting  in  his  estate  royal  in  partia- 
,  sent,  and  therefore  cannot  be  intendod  by 


your  lordkhips  and  the  ooort  ao  to  do.  If 
therefore  it  hath  issued  from  his  majesty  in  the 
Chancery,  otherwise  than  in  pariiamear,  where 
he  stands  in  the  height  of  sovereignty  and  per- 
fection, that  he  hath  not  so  much  as  a  jjoseg 
nocere ;  the  question  is.  Whether  it  be  erro- 
neously issued,  yea erno ? 

My  Lords,  I  have  now  pot  the  oaae,  which 
although  in  this  partioular  case  it  ONSceriis  tbe 
Defendant  only ;  yet  in  conseqaenoe,  as  it  mp^ 
pears,  it  coacema  both  his  ai^eety  ud  tte 
whole  state,  and  that  in  matters  of  the  greatest 
and  highest  nature  possible.  H^  loajetty  fi 
concerned  in  the  way  aad  manner  of  exeoatioB 
of  the  highest  aod  greatest  trust  which  die  law 
hath  reposed  in  him,  the  Safety  and  Preserra- 
tion  of  tbe  Kingdom ;  the  Subject  is  coocemcd 
in  that,  wherein  he  is  most  tender^  ia  the  Pro- 
perty of  what  he  hath. 

iU  y  Lords,  the  greatness  and  weigKt  of  tbe 
Case  puts  me  in  this  dilemma :  not  to  argue  it, 
were  to  deny  that  fiiU  submission  to  the  com- 
mand of  fiome-of  your  lordships  that  are  sitting 
in  tbe  Court,  neither  should  I  do  my  client  thut 
service  which  he  expects.  If  I  proceed,  the 
Case  is  too  weighty  and  too  great  for  me  to 
atgue.  Bnt  I  know  the  safest  way  is  obedience, 
and  that  tbe  Court  cannot  expect  mach  fnun 
me.  Having  therefore  already  pat  the  case, 
I  will  go  on  in  the  next  place  to  state  ir^  and 
afterwards  to  argue  it. 

The  Qaestion  being  coDcemtng  the  Validity 
of  the  command  in  the  Writs,  which  extends  so 
far  as  to  the  altering  of  the  Property  of  the 
Subjects  Goods  without  their  oonseot;  and 
yet  this  being  for  a  thing  so  necessary  as  the 
Defence  of  the  kin^om  both  at  land  and  sea ; 
for  the  ends  of  issom|  forth  of  the  Writ  ere, 
'  Pro  defensione  regai,  toitione  maris,  securi- 
*  tate  subditorum,  salva  conductione  navium,' 
both  outward  and  inward.  In  the  stating  of 
this  great  question,  I  will  in  the  first  place  en* 
deavoor  to  present  yoar  lordslups  those  kaowii 
and  uD doubted  ways  and  means,  whereby  the 
law  hath  provided  /or  the  Defence  of  the  realm 
both  at  land  and  sen,  without  tbe  way  in  the 
Writ. 

The  first  whereof  u  by  Tenure  of  Lends. 
The  services  which  hereby  grow  due  are  of  two 
sorts ;  Service  in  Kind,  which  tends  immedi« 
ately  to  action  in  times  of  war,  some  whereof 
are  for  land-service,  end  some  for  sea-service. 
The  second  are  such  as  supply  his  majesty  for 
that  purpose. 

The  second  way  is,  those  many  Prerogatives 
which  the  law  ham  settled  in  the  Crown,  and 
made  peculiar  unto  it  for  the  Defence  of  the 
kingdom  in  general. 

The  third  is,  the  particfdar  Supplies  of  Mo- 
ney for  the  Defence  of  tbe  Sea  alone  in  times 
of  danger,  both  ordinary  and  extraordniary^ 
the  thing  principally  intended  in  the  Writ. 
These,  my  lords,  «*ill  be  the  materials,  where- 
upon afierwards  1  shall  slate  the  Question. 

In  ttiat  of  Tenure,  I  shall  begin  With  tbe 
service,  and  tlmse  wliicb  tend  immediately  to 
action  ia  timet  of  War.    The  kings  of  tlur 
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realm,  as  they  are  the  head  of  the  Cominoti- 
wealth  in  geneniJ,  so  are  they  the  hend  and 
root  from  whence  all  Tenures  »pr\ng  ;  for  as 
our  Books  agree,  all  the  lands  within  the  realm 
are  held  mediately  or  immediately  of  nhe 
crown.     As  therefore  the  law   hath  ^ppropri- 

friated  tlie  Defence  of  the  kine;dom  to  the 
ings  thereof,  so  hath  it,  as  one  uf  the  principal 
ways  for  effecting  thereof,  crusted  them  with 
the  reservation  of  such  Tenures,  as  might  serve 
for  tliat  purpose. 

Amongst  which,  intending  first  to  spealc  of 
X.and- Service,  I  will  begin  with  the  'fcnures 
of  Knights-Service.  Every  man  tliat  holds  by 
this  semce,  from  a  whole  Knight's  Fee  to  any 
part  thereof,  ought  to  find  a  man  completely 
armed  for  the  war.  Neither  doth  the  finding 
of  firms  satisfy  this  Tenure  :  for  he  that  holds 
by  a  whole  Knight's  Fee,  ought  to  be  40  days 
in  the  service  ;  and  he  that  holds  by  a  moieiy 
of  a  Knight's  fee  20  days;  and  so  in  propor- 
tioo.  In  the  Books  of  the  Knights  Fee,  of 
Hen.  2,  Edw.  1,  and  Hen.  Gth's  times,  in  the 
Exchequer,  it  appears,  that  there  were  many 
thousand  Knights  Fees  held  of  the  crown.  And 
in  the  Red  Book  it  is  said,  that  it  was  '  in 
'  ore  oip Ilium,'  that  in  the  Conqueror's  time 
tlicre  were  thirty  thousand  held  of  him :  some 
since  have  computed  them  to  tlireescore  thou- 
sand, which  perhaps  may  be  with  the  addition 
pf  those  that  were  held  of  common  persons, 
^bich  are  not  of  those  upon  which  I  shall 
insist 

But  it  may  be  objected,  thnt  in  resoect  these 
Services  ore  resen'ed  by  the  king,  tkat  there- 
fore they  were  not  instituted  only  for  the  De- 
fence of  the  realm,  but  may  be  exacted  for  fo- 
reign war*»,  or  oUier-where  for  his  mryestv's 
peculiar  ser\  ice,,  as  he  shall  tlunk  fit :  v*hich 
mjiy  be  inferred  both  from  the  name  whicli 
our  old  Books  and  Deeds  style  tliis  Service  by, 
when  due  to  the  crown,  that  is,  *  foriusecum 

*  servitium ;'  and,  secondly,  from  the  use  thereof, 
it  having  been  performed  in  Normandy,  Gas- 
coyne,  Tholotfse,  and  Ireland,  as  appears  by 
the  Red  Book,  and  many  cases  put  together  in 
the  Institutes,  in  the  Chapter  of  Escuage. 

To  the  first  Objection  of  the  Name,  the  An- 
swer \%  clear ;  for  antiently,  w  hen  those  that 
held  immediately  of  the  crown  by  this  service, 
did  iiifeo6F  others  of  the  land  so  held,  desiring 
to  free  themselves  of  the  burden  of  this  ser- 
vice, besides  the  service  which  tbey  reserved  to 
themselves,  they  likewise  commonly  in  the  con- 
veyance, made  provision  for  their  own  acquittal 
against  the  king,  and  the  feoffee  took  the  whole 
burden  thereof  upon  himself:  and  therefore  in 
the  Book  of  Knights  Fees  of  Hen.  2's  time,  in 
so.many  hundred  certificates^  of  those  that  held 
immediately  of  the  king,  William  London  of 
Wilts  certifies  this ;  *  Quod  npllum  militem 
.*  babeo  feofatum,  sed  debeo  defendere  feodum 

*  mcum  per  servitium  corporis  roei.'  Of  this 
natu^re  are  three  pr  four  others.  AH  the  rest, 
after  certifies,  by  how  many  knights  fees  he 
holds :  them  likevvisc  he  certifies  that  *  Defendit,* 
^c.  of  tbekiag,  by  su«h  and  sueU  'iVIi(it«i  Feo* 
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'  fatos.'  And  in  tliese  deeds  of  Feoffment, 
after  the  reservation  to  the  feo6R)r,  was  this 
claui»e  :  *  et  faciend'  inde,'  sometimes  *  Forin- 
'  sccum  ser\'itiuin,*  sometimes  *  Regale  servi- 

*  tium.'  Bract,  lib.  2.  fol.  36,  37.  and  Fleta, 
lib.  3.  cap.  11.  snith,  that  it  is  called,  *  Resale 
<  servitium,  quia  est  servitium  Domini  Regis;' 
and  by  them  *  Uejgale  servitium,'  and  •  servi- 
'  tium  Domini  Rt^gis,'  are  all  one  and  thm 
same  thing.  To  thai  therefore  I  shall  need  to 
|;ive  no  further  answer.  By  the  same  Authors 
It  is  called  '  Forihsccum,  quizr  capitur  foris  sive 
'extra  servitium,  qi:od  fit  domino  capitali^' 
and  that  is  the  meaning  of  the  word ;  and  that 
it  is  called  *  Forinsecum,'  in  regard  the  Servic* 
is  to  be  done  Forib,  that  is,  out  of  the  kingdom, 
is  cleared  to  your  lordships  by  these  Cases,  f. 
49  Hen.  3.  Com.  31.  Ed.  1,  Rot.  32. '  Dors. 
Com.  Hill.  33  Ed.  1,  Rot.  52.  Dors.  CornaEe, 
which  we  know  is  to  wind  a  horn  within  tns 
realm,  in  all  those  three  cases  is  called  *  servi- 

*  tium  Forinsecum  Domini  Regis  Comagij  ;* 
and  Castleguard  in  the  county  ot  Northumber- 
land, at  tiie  oastle  of  Bambiirgh,  called  '  Fo* 

*  rinsecum  servitiiim  Domini  Kepis.' 

To  the  .second  pan  of  this  Objection,  that 
this  senice  hath  been  often  perfiirmed  beyond 
sea;  for  the  present  1  shall  give  Answer  there- 
unto but  in  part,  by  telling  your  lordships  with* 
out  making  proof  thereof,  that  Escuage,  which 
is  all  the  penalty  that  lies  upon  the  Tenant  for 
his. default  cannot  be  assessed  but  in  parlia- 
ment ;  which,  if  it  be  so,  proves  that  (he  king 
cannot  command  this  service,  otherwise  thau 
for  the  gpod  and  defence  of  the  realm,  in  re- 
gard that  if  it  be  otherwise,  no  Escuage  can  be 
assessed  without  cojisent  in  parliament ;  which 
by  intendment,  jiccording  to  the  good  the  king- 
dom is  likely  to  receive  by  the  service,  will  pro- 
portionably  lessen  or  increase  the  Escuage. 

My  Lords,  That  this  Service  was  instituted 
for  the  Defence  of  the  realm,  appears  by  the 
care  the  law  hath  always  taken  for  the  increase 
and  preservation  uf  these ^  services ;  so  that  if 
the  lord  purchase  part  of  the  land,  yet  th* 
whole  service  remains :  which  being  entire^ 
and  to  be  done  by  the  body  of  a  roan,  in  that 
of  being  a  steward  or  bailiff,  or  other  private 
service,  makes  an  extinguishment  of  the  whole. 
The  Authorities  in  point  are  many ;  the  Sta- 
tute of  Mortmaine  7  Ed.  1,  the  mischief  bjr 
conveying  lands  to  houses  of  religion  is  there 
expressed  to  be,  '  Quod  servitia  quae  ex  iiujus- 
'modi  feodis  debentur,  et  quae  ad  defensio- 
'  nem  regni  ab  initio  provi»a  fuerunt,  indebit^ 
'  subtrahantur.'  And  besides  the  declaralioa 
that  they  are  for  the  Defence  of  the  realm,  that 
Statute  likewise  promises  for  the  increase  of 
them ;  for  if  the  lord  enters  uot  within  a  year 
and  a  day  after  the  Feoffment,  the  king  is  to 
enter ;  and  as  the  words  of  the  Statute  ar* 

*  alios  inde  feoffavimus  per  certa  servitia  nobis 
'  inde  ad  defensionem  Hegni  nostri  fiicienda/ 
the  words  are  observable,  *  per  servitia  nobis 

*  inde  facienda  ;*  for  though  the  service  be  to 
be  done  to  the  king,  it  i*  to  be  done  '  ad  dcfcn- 
<  sionem  rrgni."    This  explains  the  Charier  uf 

3k 
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Hen.  1,  inrolled  in  the  Reil  B4)uk  in  the  Ex- 
cheqaer,  and  cilcd  in  Mat.  Paris,  in  the  first 
leaf  of  Hen.  l*s  rei^n ;  where  the  king  trees 
Koigiits-Scrvice  Lands  from  all  Gelds  and 
taxes  ;  that  being  eased  of  <»thb  burden; '  apti 
'  et  parati  siut  ad  senntium  meuni|  et  ad  de- 
'  fensiuneni  regni  mei.'  In  the  BUck  Book  in 
the  Exchequer,  fo.  3.  Scutage  is  tha«»  defined, 

*  ut  invenieiuc  in  regnum  m>stium  machina- 
'  tione/  it  is  then  due :  see  Bracton  in  his  se- 
cond book  foi.  36  and  37,  that  they  are  so, 

*  Propter  exerciium  et  Patriae  tuitionem/  and 
to  be  performed  *  certis  temporibus  cum  casus 

*  et  nece&sitas  erenerit/  Bract,  fol.  162.  '  Les 
'  fees  de  cluitre  fuerant  purreans  ad  defence 

*  de  not  re  realme.*  The  Books  are  express, 
the  35  flen.  6,  11. 8  R.  foi.  105.  Talbot*s  case, 
6  Rep.  f»l.  2.  Bruerton's  cnse,  Instiiut.  pi.  103. 
Co.  Preface  to  the  ninth  Report. 

For  the  further  dealing  of  what  is  said  al- 
ready, and  what  I  am  to  add,  it  is  observable, 
Uiat  these  Services  are  not  created  '  ex  provi- 

*  visione  hominum,'  but  *  ex  provisione  le^is ;' 
f 'r  as  it  is  in  33  Hen.  6, 7.  and  sixth  Rep.  foK  7. 
Wheeler's  Case,  if  the  king  grants  land  witb- 
not  reserving  any  service  at  all,  or  '  absque 
'  alinud  inde  reddendo,'  the  Patentee  shall  hold 
the  land  by  Knights-Service  in  capitc.  The 
B<)ok  of  24  Ed.  3,  65.  Stamford  Prerogat.  fol. 
10.  Institut.  pi.  73,  it  is  said  the  first  kings  of 
this  realm  had  all  the  land  of  it  in  ibeir  own 
hands ;  which  appears  likewise  by  this,  that  all 
the  lands  within  the  kingdom  are  held  mediately 
or  immcvliatelv  of  the  crown.  In  the  trans- 
fjprring  these  fnnds  to  the  several  inh.ibitams, 
we  sec,  by  the  cases  before  cited,  that  the  care 
and  provision  of  the  Uw  was,  thnt  all  should 
by  tenure  of  the  crown  be  roode  liable  to  the 
de^once  of  the  kingdom.  I  s^hall  bf  icily  there- 
fore show  h  )w  the  kings  of  this  reului  liave 
executed  !he  trust  for  the  Defence  of  both 
latid  and  sea. 

A  nd  first,-  a  little  further  to  prosecute  the 
ljind-Ser\ice,  because  the  Tenure  by  ,Knight&- 
Sv-rvice  lies  the  tenant  only  to  forty  dajs  ser- 
vice, and  that  for  the  Defence  of'  the  realm 
•nly  in  gent  ral ;  they  therefore  reserved  divers 
other  tenures  for  particular  and  certain  ser- 
vices ;  as  brand-Seijeanties,  some  i%  hereof,  as 
in  the  Institutes,  fol.  106.  is  observed,  were 
for  5er\*ice  of  honour  in  times  of  peace;  and 
•ome  for  mil>tary  service,  of  which  last  sort,  as 
appears  in  t'.e  6o«>k  of  Serjeanties  in  the  Ex- 
chequer, and  many  roils  of  them  in  the  Tally- 
OiScc,  were  very  many;  some  whereof  were  to 
carry  the  king's  bainur,  some  to  summons  the 
tenants  '  ad  exLTciiutn/  some  to  be  of  tlie 
van::uard,  some  of  the  rear  ;  some  to  serve  in 
Walts,  some  in  Scotland,  •ome  'infra  quar 
<  tuor  rani.i/  some  *  intra  Cinque  Portus  An- 

*  cHar.*  Ol*  these  are  Servicfs  of  all  sorts  ne- 
ce^SJTy  for  an  array;  and  in  respect  of  the 
uiuliitude  of  these  military  Serje<iuties  over 
others,  as  forgetting  them,  Brit,  fol,  164.  in  his 
definition  of  Grand-Seijeanty,  saith,-  that  they 
are  *  Pur  detence  del  royalme  ;'  and.  Fleta  lib. 
3.  cap.   16.    '  Magna  Serjeaatia  Regcm  tau- 
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*  turn  respiduut  et  Patriae  defensionem.'  Be- 
sides t!ic  Grand-Seijeaiities,  of  this  nature  like- 
wise are  the  Tenure  of  Cornage,  to  give  wamr 
ing  of  tlie  enemies  coming  into  the  kingdom, 
and  the  Tenures  by  Castle-Guard :  these  by 
Littleton  were  11,000,  to  defend  the  Castlea 
when  the  enemy  enters  the  realm,  within  forta 
and  bulwarks  of  the  realm.  Mr.  Camden,  p. 
515,  ubser\ef,  there  were  1,116  in  Henry  Sd'a 
time,  whereof  a  great  part,  and  especially  tach 
as  were  upon  tl^  sea-coaais  and  frontiers  of 
Scotland  and  Wales,  the  places  of  greateat 
danger,  were  the  kin^s.  And  bcaides  these 
GrandSerjeaoties  that  were  to  be  perfermed 
by  tbe  bodies  of  men,  there  are  Petty-Segeaa- 
ties  for  finding  of  Aimoiir  of  all  sorts  for  tbe 
war. 

My  Lords,  That  the  ibrmer  ltio9  did  exe- 
cute this  power  of  Tenores  fi^r  the  Defence  of 
the  realm,  according  to  tbe  trust  tbe  law  repoa- 
ed  in  them,  appears  further  in  this,  that  in  the 
places  of  greatest  danger  there  ever  were  moat 
of  them.  All  along  the  sea-coa&ts  of  Kent  and 
Sussex,  nearest  of  all  others  to  France,  are  tbe 
Cinque-Ports,  which  for  their  Sea-Service  have 
all  the  jurisdiction  within  themselves,  that  the 
inhabitants,  for  weakening  tltese  parts,  might 
not  be  compelled  to  travel  out  of  tnem  for  any 
matters  of  justice,  and  divers  other  privileges; 
botli  to  invite  the  people  to  live  there,  and  to 
encourage  them  to  the  Defence  of  those  pans. 
And  Dover  Castle,  the  Key  of  the  Kingdon^ 
OS  of  greatest  consequence,  so  hath  it  900 
Tenures  by  Castle-Guard,  wanting  very  ftw, 
besides  divers  Tenures  for  tbe  repairing  of  tlie 
Castle ;  which  appears  by  tbe  Record  called 
the  Quire  of  Dover,  remaining  in  the  Exche* 
quer ;  which  that  it  is  a  Record,  and  deter- 
mines the  service  of  the  Cinque-Ports,  as 
Doomsday-Book  doth  the  Tenures  of  the  an- 
tient  demesne,  appears  in  Comm*  87  £dw.  1, 
Rot.  85,  and  by  another  Record  added  to  that 
Quire  of  Dover,  SO  £dw.4,  it  likewise  ftppean, 
that  in  the  time  of  war  the  king  is  to  mamtaia 
in  that  Castle,  1,000  foot,  and  100  horse. 
Next,  to  come  to  the  borders  of  Scfotland,  there 
we  find  the  franchi^emeut  of  the  bbhopric  of 
Durham,  instituted  likewise  for  that  purpose, 
for  the  defence  of  those  parts ;  which  Wuliam 
the  Conoueror,  as  Malm«.  fo.  157,  observes, 
first  made  a  County  Palatine;  and  Walther 
bishop  thereof,  '  Ducem  pariter  et  Episcopum, 
'  ut  refnenaret  ReLellionem  gentis  gladio,  et 
'  reformaret  mores  eloquio.'  And  besides  all 
this,  in  all  tlie  counties  of  Cumberland,  Nor- 
thumberland, and  Westmoreland,  are  more 
^uch  Tenures  for  the  Defence  of  the  realm, 
,  than  in  any  of  the  Inland  Counties,  and  those 
l.kewise  most  proper  for  bodies.  Com.  Pa. 
S 1 .  Edw.  1,  Rot.  32.  It  is  there  found  by  Inqui- 
sition returned  into  the  Exchequer  out  of  par- 
liament, that  every  lord  of  a  town  within  the 
county  of  Northumberland,  held  hy  Cornage 
when  the  Scots  entered  the  realm.  'Mr.  Cam- 
den in  his  Britannia,  p.  794  and  799,  mendoiv- 
ing  the  great  number  of  Petty- B;uronies  and 
Casiles  aU  along  those  marches,  which  Brit.  fol. 
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a7»  and  lustit.  fol.  73,  say  were  institmed  for 
the  Defence  o(  tlie  realm  ;  obsen  es  here  like- 
wise the  policy  of  the  law,  and  likewise  in  the 
many  Serjeantics  there,  in  advancing  of  tlie 
Idn^s  army,  to  be  of  the  vanguard,  and  in  the 
retreat  in  the  rear,  those  people  best  knowing 
the  ways  and  passages  of  the  country. 

Whence,  my  I^urds,  when  we  coitie  to  the 
Marches  of  Wales,  there  we  find  another  Coun- 
ty Paltttine,  I  mean  that  of  Ches(er,  and  the 
care  of  Chester  and  his  barons  to  oppose  the 
Welsh  invasions  upon  tliese  Marches ;  besides 
the  like  services,  as  upon  the  borders  of  Scot- 
land, there  were  likewise  many  Lords  Marchers 
of  several  baronies,  who  had  administration  of 
all  justice  within  themselves,  *  secundum  legem 

*  Marchiffi :'  and  for  their  Ber%ice  to  be  done 
agiunst  the  Welsh,  they  had  two  siiccial  Privi- 
leges, that  is,  lite  third  penny  of  all  (he  Spoils 
in  the  war,  as  was  adjudged  in  parli.\meiity  the 
30  Ed«r.  1,  Banc.  Regb  Hot.  123,  in  thntoreat 
Case  betiveen  the  earls  of  Glocester  «nrl  Here- 
ford, and  in  the  Parliament  Book,  VO  F.dw.  1. 
And,  secondly,  all  th^  Prisoners  that  they  took 
in  the  wars,  'per  con&uetudinem  Marchix/ 
belonged  to  the  takers  of  them.  Trin.  35  £d. 
1,  Rot.  28,  Co.  Ro^er  de  Kownwell,  *  in  par- 
'  libus  Montgomery,  m  guerra  Wallis/  23  Ed. 
1,  had  taken  three  Welsh  prisoners ;  and  be- 
cause, bv  the  king's  coibmand,  they  were  re- 
leased of  their  unprisonment,  it  is  there  adjudg- 
ed, that  the  king  should  pay  him  40/.  in  recom- 

Sinse  thereof.  And  so  it  was  adjudged,  Coui' 
ill.  25  £dw.  1,  Itot.  It,  dors. 
My  Lords,  His  majesty  is  in  the  actual  pos- 
session of  these  Mihtarv  Services,  by  taxing 
the  profits  of  Wards,  Marriages,  BLeleases,  Li- 
cences, Forfeitures  for  Alienations,  and  primer 
seiftfi,  as  firuits  of  them. — ^That  the  profits  of 
Wards  and  Marriages  are  to  be  spent  in  wars, 
for  the  Defence  of  the  realm,  as  well  as  for  the 
bringing  up  the  Ward,  the  Books  are,  35  Hen. 
6,  41,  Bnt.  162.  That  the  king  receives  the 
profits,  because  he  is  not  able  to  do  the  service. 
If  the  kinj^s  Ward  was  within  age,  when  the 
tenants  were  summoned  ad  esercituniy  he  paid 
DO  Escuage,  as  is  adjudged,  M.  20,  £dw.  1, 
Kot.  9,  &  20,  Comm'  and  M.  23  £dw.  1,  Br. 
irrot.  So  it  is  for  Reliefs  and  Licences ;  and 
Porfeitures  of  Alienation  of  the  king's  Tenant 
without  his  consent  mi^ht  not  be  altered  ;  and 
for  primer  uisinf  the  kmg  was  to  receive  the 
profits  till  the  Tenant,  by  his  Homage,  had  as- 
sured the  king  of  his  service ;  the  summons  al- 
ways comma ndioe  liim  to  be  at  the  place  of 
rendezvous,  *  in  fide  et  homagio  quibus  nobis 

*  tenemini.'  All  these  things  being  hut  Fruits 
that  fall  from  these  military  services. 

My  Lords,  Now  to  come  to  the  Sea-Service ; 
the  care  and  execution  of  this  trust  by  Tenures, 
was  extended  likewise  to  the  Defence  of  the 
sea.  The  town  of  Lewis  in  Sussex  holds  bv 
this  service,  '  quod  si  rex  ad  mare  cu&todiend' 

*  SU05  mittere  voluisset,'  they  paid  so  much 
money,  *  et  hos  habebant  qui  in  navibus  arma 

'  '  custodiebant/  This,  my  lords,  is  in  Dooms- 
day-Book :  Id  Colchestttf  every  house  to  pay 


Gd.  per  ann.  <  ad  vicium  soldier'  r^is,  ad  ex- 

*  peditionem  terras  vel  maris.'      Warwick,  '  Si 

*  rex  per  mare  contra  hdstes  ibat,'  iho  town 
was  to£nd  four  boatswains.  SaUsbury,  tl>eh  to 
pay  so  much  money,  '  ad  pascendum  bualtcor- 

*  los  domini  regis/  which,  us  Floreuiius  ex- 
plains the  Word,  be  '  mtnisteros  nauticos.' 
Gloce>ter,  and  other  places  buch  a  weigftt  oi 
iron,  *  ad  ciaves  navmni  regis.'  Others,  lo 
find  horst'S  to  carry  armour  and  weapons  to 
the  ships.  My  lorcb,  of  tliis  nature  are  many 
in  that  Book,  which  particuhu-ly  to  mention,  to 
gain  time,  I  will  omit. 

That  the  Tenures  of  this  kind  a(ler  the  Con- 
queror's time,  continued  in  use,  and  weie  %ieil 
known,  appears  1)^  the  Ket^ister  f«».  *2,  whers 
amongst  <»thcr  services,  is  this  of  Shipjnuj;  also 
instanced  in  tiiese  ^orda  :  'Quod  clunmt  tc-ucre 
'  de  nobis  per  lileruni  serviiium  nivcuicndi  no- 

*  bis  quinque  nav<s  per  annual*  servlmni.'  Jn 
tl»e  Iter-lloll  of  Essex,  13  Kd.  1,  Kot.  7,.it  is 
presented  ih»t  ihe  town  of  MuMon,  *  tenet  per 
'  Serjeantiam  iuvrniendi  uiiitni'  niixem  qiiando- 
'  cuiique  rcx  necta^e  habueiit  ire  vel  miittre 
'  propter  negotium  regni.'  And  from  the  time 
they  came  to  the  place  of  their  rendezvous,  to 
stay  ill  the  service  forty  days,  '  sumptibus  pro- 

*  priis.'  And  bting  there  presented,  that  thry 
made  Default  at  the  Welbh  war,  they  plead  they 
had  no  sununin^f. 

So,  my  Lordi,  in  the  Book  of  Seijeanties  of 
Edward  Tstiiue,  in  Kent,  the  town  of  Killmg- 
homc  is  to  firwl  one  Ship ;  and  in  the  county 
of  Berks,  Fulke  Caudry  holds  the  manor  o( 
Padworth,  *  per  serjeuntiain  iiiveuiendi  servi* 

*  enteui,'  to  perform  Seii-Ser\ice,  Biact.  20, 
8  Ed.  2,  Kot.  40,  Williiun  DIer,  in  the  countv 
of  Sussex,  to  find  a  certain  proportion  of  Cord- 
age. Iter  Cantite,  21  £dw.  1,  Hot,  46,  Solo- 
mon de  Campis  holds  *  per  serjeantiam  lenen-- 
'  di  caput  domini  regis,'  when  he  is  at  &ea,  *  si 

'  necesse  fuerit ;'  and  so  Rot.  30,  another  in 
the  same  Iter-Eoll.  The  Cinque  Ports  and 
their  members  are  to  find  20  men,  and  a  mas- 
ter, *  bene  armatos  et  bene  ariatos ;'  from  the 
time  that  they  come  to  tlieir  rendezvoi's,  tliey 
are  to  continue  in  the  service  15  days,  at  their 
own  charge,  and  Afterwards  so  toiig  as  the  Ling 
plea^eth  ;  but  after  the  15  day 9,  the  king  is  to 
pay  the  master  6d.  a  day,  and  the  rest  3d.  a 
day  for  their  wages.  This  Service  appears  by 
the  Record  of  the  Quire  uf  Dove^  before-men- 
tioned, and  the  Patent  Roll  7  Hen.  7,  both 
which  Records  imply,  that  this  Service  of  theirs 
cannot  be  exacted,  otherwise  than  for  the  De- 
fence of  the  Sea ;  for  it  cannot  be  den>anded 
but  once  in  a  year,  nor  then  neithtr,  <  nisi  ne- 
'  cesse  fuerit.'  Pari.  Pet.  1  Edw.  3,  Rot.  4. 
the  Barons  of  the  Ports,  in  consideration  of  this 
Sea-Serv'ice,  pray  a  confirmation  of  their  Liber- 
ties, *  pro  salvatione  dicti  Navigii  ct  Regni ;' 
and  commonly  when  the  l^nd-Scrvice  %vas 
summoned,  these  were  likewise  suiumimid  to 
the  same  service  at  sea,  asappea^^  by  the  Close 
Rolls,  28  Edw.  1,  m.  15.  31  Edw.  i,  and  34 
Edw.  1,  m.  15,  16.  In  a^l  uhich  years  the 
Land-Servi«f  was  suromontd  for  Scotland^  and 
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the  summons  both  for  ihe  one  and  the  other 
TUo  in  !he  same  wortls,  commanding;  thcixi  to 
be  at  the  pla^e,  '  cum  toto  servitio  vtstro  quod 

*  nobis  debeti-s/  which  shewi>  it  to  be  a  Ser\ice 
by  Tenure.  That  these  ^Sfr\'ices  of  theirs  are 
fpr  the  Defence  of  ihe  reahu,  and  like\%ise  that 
there. are  many  other  of  the  like  nature  besides 
these,  which  by  a  supedicial  reiding  of  two  or 
three  Iter- Rolls,  I  have  cited,  apjjears  by  the 
l*arliainent-Roll,  13  Ed.  3,  par*  1,  M.  11, 
where  it  is  declared  in  these  ivords,  That  the 
Cinque  Ports  and  other  great  tow  us  and  havens 
are  franchised,  *  pur  estre  et  mure  iuter  nous 
'  et  aliens,*  if  it  shall  fall  out  that  they  sliall 
endeavour,  ''notre  enter  et  assay  et  sunt  tenus 

*  a  ceo  fajre.*  My  Lords,  a  fuller  Declaration 
than  this  there  cannuc  be,  that  both  the  ports, 
and  havens,  ond  sea-tov^ns,  are  bound  to  the 

/  service  of  Shipping,  for  the  extraordinary  De- 
fence of  the  realm,  as  well  as  the  ordinary. 

I  have  now  done  with  the  Sen-iee  in  kind ; 
and  because  these  which  immediately  tend  to 
action  alone,  were  not  sufficient  to  defend  the 
realm  ;  and  this  in  the  frame  and  first  constitu- 
tion of  the  Commonwealth  being  foreseen,  and 
that  the  land,  *  Fundus  Regni,'  the  most  visible 
and  constant  Supplied  of  our  Wants,  was  best 
.able  to  supply  this  likewise ;  therefore  be- 
sides them,  there  were  divers  other  Tenures 
created  for  that  purpose.  Those  which  I  am 
Rett  to  speak  of,  are  such  as  supply  his  ma- 
jesty with  Mon^  for  that  purpose. 

In  the  Black  Book  in  the  Exchequer,  lib.  1. 
cap.  7,  it  is  said,  that  in  particular 'Regni  statu 
'  ad  .sti))endia  et  donativa  Militmn  et  alia  ne- 
'  cessaria  et  cii^itellis,'  and  other  lands  '  in  qui- 

*  bus  agricultura  non  exercebatur  pecunia  nu- 

*  merata  successebat.*  It  might  from  hence  be 
colon rably  inferred,  that  in  respect  *  ex  provi- 

*  sionc  Legis,'  opon  the  king's  passing  of  Iand», 
a  Tenure  for  Knights  Service  for  the  Defence 
of  the  realm  was  to  be  reserved ;  that  in  case 
upon  such  grants.  Rents  only,  without  any 
such  Tenure,  were  reserved,  yet  that  Money 
should  be  imployed  for  Soldiers  Wages,  and 
other  necessary  affairs  of  the  Commonwealth, 

*  ad  stipendia  Militum  et  alia  necessaria.*  But 
not  to  press  this  further,  it  is  plnm,  that  all  men 
within  tlie  kingdom  were  not  equally  inherit- 
able, either  to  the  body  or  propriety  of  lands 
or  goods,  but  that  there  are  degreed  and  ranks, 
and  each  didering  from  other  m  all  these.  1. 
Villains.  2.  Freeholders,  either  by  Knights 
Service,  or  Free  Socage.  3.  Tenants  of  an- 
cient demesne,  and  that  held  by  Burgage  within 
cities  and  borough  toivns. 

1.  For  the  Villain,  we  know,  that  as  to  his 
lord  he  had  freedom  in  neither ;  in  respect  of 
his  body,  he  could  not  *  ire  quo  voluit;'  but  the 
lord  at  his  will  might  imprison  him,  and  in'  re- 
spect of  his  land  and  goods  he  might  tax!  him 

*  de  haut  et  de  bass.* 

2.  The  Freeholders,  the  greatest  part  of  the 
reajm,  always  had  ;in  absolute  freedom  in  them 
both. 

The  third  sort,  and  those  are  the  Tenants  in 
ancteut  Dcmesue  and  Burghers,  they  had  an 


absolute  freedom  in  their  Persons,  btit  qualified 
in  the  other  of  Property,  not  taxable  at  the 
will,  as  \'il!ain<,  but  for  the  Defence  and  other 
necessary  arfairs  of  the  realm,  they  might  be 
taxed  without  consent  in  parliament.  Mj 
Lords,  that  tliese  had  a  dinded  esute  from 
other  free  tenants,  is  clear.  And  first,  for  Te- 
uanis  in  ancient  Demesne:  it  is  to  be  ques- 
tioned whether  such  land  be  ancitnt  Do- 
mesne,  yea  or  no;  the  issue"  is  in  these 
words,  NVhether  It  be  ancient  Demesne  or  frank 
Fee.  By  this  it  appeareth  they  have  not  a 
frank  and  free  estate,  as  the  others  have; 
and  as  all  our  Books  agree,  they  have  no  Vote 
in  parliament,  for  they  have  no  voice  id  tlie 
election  of  knights,  nor  pay  to  the  expences  of 
the  Knights  that  serve  in  parliameut,  nor  S<»1- 
diors  granted  in  parliameitt,  Na.  Brev.  79. 
and  14.  It  is  often  disputed  in  our  Books, 
uhether  acts  of  parliament  extend  to  tbeiti, 
unless  they  be  especially  named;  neither  can 
they  sue  at  common-law  for  any  thing  that  con- 
cerns the  Freehold,  hut  only  by  a  Writ  of  Ri^t 
close  within  themselves.  And  therefore  Brac- 
tt)n,  fo.  209,  calls  them  *  ViUanos  Privilegiatos/ 
The  same  it  is  of  Burgesses  within  cities  ar  d 
boroughs  :  and  therefore  the  Statute  of  Merlon 
makes  it  a  disparai^ement  for  the  lord  to  marry 
his  Ward,  '  villanis  et  aliis  sicut  Burgensibos,' 
Na.  Br.  7,  and  other  books.  No  Assizes  will 
lie  for  such  Lands,  but  they  are  impleadabfe 
•vithout  original  writ,  by  a  Bill  of  fresh  force  ; 
and  us  a  chattel,  they  may  devise  their  land. 
By  the  Statute  1  £d.  2,  <  de  militibus/  for 
such  land  and  ancient  demesne,  no  man  is 
compellable  to  take  the  Order  of  Knighthood. 
Much  more  niight  be  brought  in  prooi  of  this, 
which  I  omit. 

My  Lords,  all  our  Books  agree,  the  Teiiaots 
in  ancient  Demesne  were  to  plow  and  manure 
the  king's  lands,  being  his  deinesne.  In  a 
Manuscript  that  I  have  seen,  ihe  'Author 
saith,  that  be  hath  an  ancienl  ManKscript 
which  saith,  *  That  the  corn,  and  otliei'^vir- 
'  tuals,  arising  hereby,  was  to  store  thek.ig's 

*  Garrisons  and  Castles ;   and  cnnsiderins  the 

*  numbers  of  those  Garrisons,  "there  Deiu^» 
^  above  1,000  of  them  in  the  king's  hand  at  tae 
''Conquest,  as  appears  by  Doomsday-Booi ,» 
<  and  that  those  Manors  for  the  most  part  are 
'  great,  and  the  greatest  part  of  the  Socage- 

*  Tenures,  till  Henry  2'ds  time,  as  appears  by 

*  the  Black  Book,  lib.  1.  c.  23,  were  to  find 

*  Victuals  of  all  sorts,  in  kind,  for  the  provision 
'  of  the  king's  housliold,  and  were  in  his  time 
'  turned  into  Rents.'  although  this  roav  seem 
probable,  yet  because  I  have  Aot  seen  the  ala« 
nuscript,  I  will  insist  no  more  upon  it. 

That  for  which  these,  and  the  Tenures  of  Biir» 
gage  in  the  king's  cities  and  boroughs,  were 
mentioned  in  the  raising  of  Monies  for  the  ne- 
cessary affairs  of  the  state;'  that  these  Were  an- 
ciently talliahle  without  Uieir  conseat  in  parlia- 
ment, is  so  plain  and  frequent  in  the  Excnequer 
Rolls,  as  that  I  intend  to  rite  nothiYig  in  proof 
thereof;  it  will  be  admitted  by  them  Uiat  argue 
ou  the  other  side.     Tliat  which  I  sludl  eude;^ 
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vt>ur  to  prore  is,  ihftt  fbesei^ere  not  till  liable  Rt 
tiie  kiiij^s  «vill  mid  pieasure,  but  only  for  the 
Defence  and  oeher  necessities  of  State,  Na,  Br. 
to.  15.  40  Ed.  S.  2*i.     They  be  not  talliiiWe, 

*  de  haut  et  Imss/  es  villnns  are;  ahd  th^efore 
Bnictoi},  t  209.  calh  t4iem  *  villanos  privilegia- 
«  tos,'  lib.  pari,  fo^,  112.  •  taHiarc^ct  rationabile 

*  MQxiliuin  dare  pro  necessitate.'  Na.  Br.  14. 
<  talliable  par  ^raul  caute.'  Rot.  Pari.  6  Edw. 
9.  Commissions  V'>  tax  cities  and  boroaglis,  and 
ancient  demesne,  ttpmi  Petitions  of  ihe  coro- 
lOons  revoked,  and  Writs  in  djie  Vormto  be 
sent;  and  for  the  time  to  come,  rhe  king  shalt 
not  assess,  bat  in  such  a  inanrt^r,  *  come  ad 

*  estre  fiiit  en  temps  de  ceux  At)tii»stor>  Ot  come 

*  il  denera  pur  reason.'  The  oedfi^'^'-  tmt  re- 
quiring it,  1  shall  s«iy  notliing  of  i^  ..en  these 
Taxes  were  dieubed.  My  LorA^,  I  bare  no\t  done 
%^ith  the  Tenures,  the  first  way  whereby  the . 
law  hath  prorided  for  the  safety  of  tUh  realm  ; 
which  of  themselves  not  enabling  the  king^  in- 
trusted clier^wirhal  sufficiently  to  do  it,  the  la^v 
rfierefore,  besides  the  honours,  castles,  manors, 
and  other  constant  revenues  of  the  crown,  for 
Che  supportanon  of  the  ortlirfary  charges  there- 
of, hail  I  appointed  unto  it  divers  Prerogatives, 
for  the  extraordinary,  and  for  this  of  the  De- 
fence of  the  reabn,'as  one  of  the  chiefest  of 
rtietn ;  these  Prerogatives  then  have  an  influ- 
ence into  the  states  of  all  fins  subjects  in  the 
realm,  and  are' so  many,  that,  to  gain  time,  I 
will  omit  to  mention  aiiy  of  them. 

That  whici/I  will  insist  upon,  wHl  be  to 
prove,  that  the  tbiiigS  coming  to  the  Crown  by 
this  Prero/a^ive  way,  are  tJ  be  employed  for 
the  defence,  (.  id^herpublicaffairs  of  the  realm. 

lu  his  fT»aje?ty  there  b  a  double  Capacity,  na- 
tuml  and  politic.  All  his  Prerogatives  are jirre 
corona^  and  of  all  such  thfrigs  he  is  seised  jure 
corona ;  and  therefore,  as  in  oib>r  corporations, 
ftuch  things  are  pnfrimmia  et  bona  publico,  to 
be  employed  for  xhe  cortTiUon  good,  so  likewise 
by  tfte  same  reason  here.  The  reason  why  the 
king  hath  Treasure  Trote,'nnd  gf»!d  and  silver 
Mines  in  the  earth  in  the'cafie  6f  Mines,  is  de- 
clared to  be,  because  the  king'is  hereby  to  de- 
fend the  kTTTgTloni:  a^d  in  the  Institute  in  the 
Title  of  Socage,  fo.  98.  l5r.  the  reason  of 
many  of  the  rest :  *  Quia  ihesaiims  rpgis  est  fun- 
*  damentum  belli  ct  firmamentum  paciit .'  This 
I  conceive  to  be  the  reason,  that  by  the  Statute 
14  Ed.  3.  cap.  1.  Escheats,  Wardships,  Cus- 
-toms,  and  Profits  arishig  of  the  rehlin  of  Eng- 
In-^^^  should  be  declared  to  be  spent  for  the 
safeguard  of  the  real m,tnote  than  the  pr6fitsof 
the  king's  manors  and  lands ;  'and  of  the  diffcr- 
eivje  made  in  the  Comm*  M.  S.  Uich.  2.  Lon- 
liop,  between  '  Kectas  promiisiones  Regni,' 
\\*^ych  by  the  advice  of  tlie  Lortls  of  the  Council 
Nifere  to  be  spent  in  the  househd^d,  and  the 
other  profits  of  the  croi^ii  to  be  spent  *  Circa 
<  salvationem  et'defcnsioncm  reeni.*  In  the 
PaHianmnt  Roll,  6  Rich.  N.  ^'s/tbe  t*odiinous 
petition  that  the  kklg  will  live  of  bis  own  reve- 
nues; and  that  Wards,  Marriages,  Releases*,' Es- 
cheats, Forfeitures,  and  other  'Profits  of  the 
CVoan,  Qiay^b&kept  to  be  kpapcvpontbe  wars 


for  the  Defence  of  the  kingdom :  which  shew- 
etli,  that  there  w^  alwajps  a  difference  mode 
between  the  Profits  ari*»ii>g  of  the  king's  Manon 
and  Lands,  and  that  i»hich  ro&e  by  the  Prero- 
s;attve,  casual  and  accidenbil  ways.  My  Lords, 
I  have  now  done  witli  these. 

T^  third  way  tlie  law  hath  provided  ibr  th« 
Defence  of  the  kingdom,  is  particular  Supplies 
of  Money  fftr  the  Defence  of  the  Sea  alone  m 
times  of  danger,  hoth  ordinliy  uiid  extrnordi* 
nary ;  for  besides  the  Supplies  of  Money  beibre- 
mentioned,  which  are  to  be  employed  for  the 
good  and  <lefence  of  rhe  reakn  in  general,  m  in 
the  ot^er  cases  where  xhc  law  putteth  the  kine 
to  any  particular  charge  for  the  protection  m 
the  Subject,  it  always  enables  him  thereunto, 
and  yiehls  him  particular  supplies  of  money 
for  the  maintenance  of  the  chaise ;  so  here  the 
C*ourts  of  Justice,  for  the  preservation  of  os  in 
our  Rights,  are  supported  at  his  chiu^;  and 
that  is  the  reason  why  he  hath  all  Fmes  and 
Amerciaments,  the  good»  of  outlawed  men  in 
personal  actions.  Bract,  lib.  S.  cap.  13,  fo.  129. 
and  Fmes  for  purchasing  of  Oriomal'VVrits,  *  et 
'  pro  licentiis  concordandi,'  which,  in  supposi- 
tion of  law,  are  paid  for  not  proceeding,  and 
troubling  the  court  without  cause.  The  king's 
Justices  who  are  maintained  in  their  places  at 
the  king's  charge,  these  are  the '  vectieal'  justi- 

*  ciar'.'  The  Defence  nf  tlie  realm  extends  it- 
self to  many  particulars  of  the  Church,  and  of 
Religion :  and  therefore  in  the  summons  of  par- 
liament, the  cause  of  the  calling  the  parliameht 
IS  always  dechired  to  he  *  Pro  defensione  eccle* 
'^ise  Anglis'  in  particular,  as  well  as  ^Totius 
'  Re^ni.'  ilis  majesty  therefore  hath  the  Tem- 
poralities of  Bishopricks,  tede  vacante,  a  great 
preregativc,  and  that  which  patrons  have  not ; 
with  an  addition  of  the  First  Fruits  and  Tenths 
of  them,  and  all  other  Ecclesiastical  Promotions 
and  Benefices  in  Henry  the  Sth's  time,  and 
likewise  the  Tithes  of  all  lands  which  lie  mt 
within  any  parish. 

For  Defence  of  the  Land  alone,  besides  titofe 
"Milrtar)'  Services  before-mentioned,  the  profits 
of  Wards  and  Marriages,  which,  as  I  have  read, 
no  other  Christian  prince  bath  as  a  Fruit  of' 
them,  are  received  fur  that  purpose.  So  itis 
for  the  Sea,  in  Rot.  Sco.  10  Ed.  3,  m.  1^, 
it  is  said  that  the  king  and  his  ancestors  are 
'  Domini  Maris  A'nglicuni  et  dcfensores  contra 
^'hostrum  invasiones  ante   hoc    tempus  exis- 

*  tentes.'  For  the  supporting  of  this  Chatge 
thcrefoiT!,  they  hnf\e  not  orily  had  the  Grand 
Customs  of  the  Mark  and  Demy-Mark  upon 
rhe  Wool,  Wool-FeHs  and  Leadher,  and  the 
Prisage ;  that  is,  one  Ton  of  Wine  before  the 
mast,  and  another  abaft  the  mast  of  every  ship, 
n  hich  were  even  due  by  the  Conitnon  liaw,  as 
appears  by  the  Book  of  my  lofd  Dyer,  1  EHz. 
165,  and  iir  John  Da  vies  Reports,  fo.  6,  et9, 
and  imphed  by  Mag.  Char.  cap.  30,  that  Mer- 
chants may  tinde  '  per  rectas  et  antiquas  con- 

*  suetodiAes ;'  but  likewise  divers  others  things 
\^ere  afterwards  granted  bv  act  oC parliament 

•in  addidou'  to  them.'  As  first,  the  Petty-Cas- 
toms  heffLtk  31  £4. 1,  o&d  were  aiade  peipetuM 
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bjT  the  Statute  of  97  Kd.  3.  cap.  ^6,  hdcI  likei- 
wise  divers  Aids  and  Subsidies,  wliich  are  an  in- 
crease ofCuftom  upon  the  Staple  Cooiniodities 
of  Wool,  Wool- Fells,  &c.  Leather  and  I  onnage 
and  Wines,  aud  Poundage,  and  increase  up»n 
all  other  thiup  either  imported  or  ex  purled, 
either  by  Denizens  or  Aliens.  That  which  iu  this 
kind  ft  as  taken  by  his  majestjr  in  the  Uth  year 
of  his  reign,  when  this  Writ  issued  forth,  was 
900,000/.  and  upwards.  The  Aids  and  Subsi- 
dies, and  likewise  the  Tonnage  and  Poundage 
•ociently  granted  upon  particular  occasions 
only,  and  afterwards  to  the  late  kings  and  queens 
for  their  lives  b^  act  of  parliament,  and  now 
taken  by  his  majesty,  and  likewise  the  new  Im- 
position, altogether  makes  up  the  aforesaid  sum 
of  300,000/.  Of  tlie  lei^ity  thereof  I  intend 
not  to  speak,  for  in  case  his  majesty  may  im- 
poae  upon  Merchandize  what  himself' pleaseth, 
there  will  be  le«8  cause.to  tax  the  Inland  oouih 
lies ;  and  in  case  be  cannot  do  it,  it  will  be 
ttronglyjpresnmed,  that  he  can  much  less  taa 
them.  Tne  proving  these  two  things  herein  will 
serve  my  turn:  1.  That  his  muesty  de  facta 
takes  tliem,  and  that  tliis  jodJcioily  appears  to 
your  lordships  in  the  court ;  and,  S,  that  these 
and  the  ancient  Customs^  are  for  the  Defence 
of  tlie  sea. 

For  the  first,  it  was  declared  by  his  majesty 
in  the  last  parliament,  and  aimexed  to  the  Pe- 
tition of  Eight  as  part  of  it,  that  his  majesty 
took  them,  and  could  not  be  without  them ; ' 
whereof  he  likewise  desired  the  Judges  to  take 
notice,  and  that  they  might  so  do,  it  is  inrolled 
both  in  this  and  other  the  courts  of  Westmin- 
ite^4lall. 

For  the  second,  that  the  Krant  of  Custom  is 
principally  for  protection  of  Merchants  at  sea 
against  the  enemies  of  the  realm,  and  pirates, 
the  common  enemies  of  all  nations,  sir  John 
Davies  Reports,  fo.  9,  and  IS  ;  and  that  those, 
and  likewise  the  Impositions  are  for  that  pur- 
pose, was  held  by  many  of  the  Judges  in  the 
Aifument  of  Ball's  Case  7  Jac.  in  the  Exche- 
quer, in  the  Case  of  Impositions  upoi)  Cur- 
lants,  and  likewise  by  the  king's  counsel,  when 
the  same  case  afterwards  came  to  be  debated  in 
parliament,  and  was  one  of  the  main  Reas«)ns 
niged  by  them  for  the  maintenance  of  that 
Judgment.  That  the  Aids  and  Subsidies,  and 
likewise  Tonnage  and  Poundage,  before  they 
were  granted  for  life,  were  not  only  for  the  Pro- 
tection of  Merchants,  and  the  ordinary  Defence 
of  the  sea,  but  also  for  the  Defence  thereof  in 
times  of  extraordinary  danger,  and  from  Inva- 
sion from  enemies,  appears  by  the  several 
Grants  of  them  in  the  parliament  Rolls.  Rot. 
Pari.  1  Rich.  2.  pars  S,  M.  9,  and  27,  the  king- 
dom being  in  pomt  to  be  lost  by  the  enemies  of 
Spain  and  France,  and  divers  others  there  men- 
tioned, who  made  war  asainst  us  both  at  land 
and  sea*  a  Subsidy  upon  the  grand  Customs  was 
granted,  m  the  words  are,  *  pur  le  defence  et 
*  rescous  del  kingdome ;'  this  was  for  two  years,^ 
and  persons  assiened  to  receive  aud  expend  the 
money.  Coram'  Mich.  3.  Rich.  2,  London : 
WiUiam  Wallwortk  and  John  Fhilpot,  dtiient  ; 


of  London,  appointed  the  treasurers  of  it,  upon 
their  account,  shew  the  particulan  how  tbis 
Money  was  expended,  '  circa  salvationcm  et 
'  defensionem  regni,*  and  were  discharged.  Rot. 
Purl.  3  Rich.  9,  M.  16,  and  17.  The  same 
cuuse  continuing.  Enemies  intended  to  blot  out 
the  name  of  the  English  from  under  heaven, 
the  Subsidy  continued  for  a  >ear  longer.  Rot. 
Pari  5  Rich.  2,  pars  2  M.  1 1,  and  16.  Ton- 
nage and  Poundage  granted  *  assint  pre  foit 
'  apply  *sur  safeguard  del  Mtrs/  and  the  king 
at  the  Petition  of  the  Commons  appoints  Re* 
oeivers.  6  Rich.  2,  M.  13,  the  Commons  com- 
plain, that  no  twithstaodiug  tlie  Grant  of  Ton- 
nage and  Poundage,  the  sea  b  not  kept,  and 
therefore ^rsons  named  and  assigned  iu  parlia- 
ment to  receive  the  money,  and  to  do  it. 
10  Ricbi  8,  M.  1.  Tonnage  and  Poundage 
for  a  year.  11  Rich.  2,  M.  6,  and  12.  Ton- 
nage and  Poundage  ana  Subsidy  fur  a  year. 
12  Rich.  3,  M.  20.  both  for  a  year.  14  Rich.  2, 
M.  16,  both  for  a  vear.  17  Rich.  2,  M.  12,  both 
for  3  years.  20  Rich.  2,  M.  28,  subsidy  for  S 
years,  and  Tonnage  and  Poundage  for  3  years. 
2  Hen.  4,  M.  9,  both  for  two  years.  6 
Hen.  4,  M.  9,  and  10,  both  for  2  yean, 
upon  condition  to  cease  tf  the  king  before  St. 
Hilary  provided  not  sufficient  army  for  the  sea. 
8  Hen.  4,  M.  9,  and  9  Hen  4,  M.  16,  both  for 
2  years,  for  the  common  commodity  and  de- 
fence of  the  realm.  13  Hen.  4,  M.  10,  and  11, 
for  1  year,  so  as  the  same  be  confessed  to  pro- 
ceed out  of  their  own  good  will,  and  not  out 
of  duty.  5  Hen.  5,  for  4  years,  upon  many  con- 
ditions. 1  Hen.  6,  M.  9,  for  2  years.  3  uen.  6, 
M .  17,  Subsidy  for  3  years,  Tonnage  and  Poimd- 
age  for  1  year.  4  Hen.  6,  M.  22,  6  Hen.  6,  M. 
11,  for  2  years  Tonnage  aud  Poundage;  and 
6i.  8<f.  upon  every  man  within  a  parish-church 
that  hath  20  nobles,  and  6s.  8a.  upon  every 
Knights-Fee  held  immediately  of  the  king.  8 
Hen.  6,  M.  15,  Tonnage  and  Poundage  to  con- 
tinue until  the  next  parliament,  9  Hen.  6,  M. 
14,  both,  and  for  2  years.  10  Hen.  6,  M.  21, 
for  2  years.  23  Hen.  6,  M.  16,  for  4  years, 
and  double  upon  strangers.  27  Hen  6,  M.  20, 
and  23,  for  5  years.  37  Hen.  6,  M.  8,  and  42, 
Tonnage  and  Poundage  first  granted  for  hfe ; 
and  M.  41,  assigned  into  the  subjects  hands 
for  3  years  for  the  good  of  the  seas. 

My  Lords,  either  by  the  Grant  itself  of  Ihem, 
or  by  the  Declaration  of  the  cause  of  the  call- 
ing of  the  Parliament,  it  appears,  that  thesa 
were  all  granted  upon  extraordinary  occasions : 
and  when  they,  come  to  be  granted  for  life,  aa 
appears  by  the  Rolls  and  printed  Statutes  of  18 
Ed.  4,  c.  13,  they  were  not  only  granted  for  the 
ordinary  defence  of  the  realol,  and  principally 
of  the  sea ;  but  likewise  that  the  king^  might 
always  have  in  readiness  a  stock  of  money  in 
their  hands  to  withstand  an  invasion,  as  is  de- 
clared by  the  very  words  of  those  statutes. 

My  Lords,  his  majesty  is  in.  possession  of 
them,  and  was  pleased  by  his  Proclamation 
printed  1626,  declaring  the  cause  of  the  Disso- 
lution of  the  last  parliament,  as  appears  p.  17, 
to  declare  that  they  were  always  granted  to  to 
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progenitors^  for  the  ^Arding  of  the  Seas,  and 
lafet^r  and  defence  t>t  the  realm ;  and  p.  IB,  is 
graaousljr  pleased  in  these  words,  to  declare 
that  be  dotn,  and' must  still  pursue  those  ends, 
and  undergo  that  charge  for  which  they  were 
first  granted  to  the  crown ;  and  p.  44,  that  he 
receives  tbeni  for  the  guarding  ot  the  Seas,  and 
Defence  of  the  realm. 

My  Lords,  I  have  now  done  with  the  Ways 
which  I  first  propounded,  whereby  the  law  hath 
provided  for  the  Defence  of  the  Realm.  I  shall 
add  this  only,  That  hj  the  Statute  of  Winches- 
ter, which  was  made  in  13  Edw.  1,  every  man 
'  secundum  statum  et  facultates,'  for  the  words 
of  the  Statute  are  according  to  the  quantity  of 
bis  Lands  and  Goods,  is  to  find  horse  and  ar- 
mour for  the  Defence  of  the  realm ;.  for  that 
the  Statute  in  this  particular,  extends  not  only 
to  the  keeping  of  the  Sea,  but  likewise  to  the 
Defence  agamst  Foreieners^  is  declared  In  the 
Parliament  Roll  of  3  Rich.  3,  M.  3d.  and  by 
the  Statute  of  5  Hen.  4,  in  the  Parliament  Roll 
M.  S4,  not  printed,  'juxta  (juantitatnm  ter- 

*  rarum  et  lx)norum,'  against  Invasions  each 
man  is  to  find  Armour.  And  by  the  Statute  1 
£d.  3,  cap.  5,  these  men  upon  sadden  coming 
of  strange  enemies  into  the  realm,  may  be  com- 
pelled to  march  out  of  their  own  comities  where 
they  live :  whether  they  may  be  compelled  so 
to  do 'without  Wages,  I  shall  have  occasion 
afterwards  to  speak.  How  far  the  Statute  of 
Winchester  and  5  Hen.  4,  for  Arms  upon  the 
Statutes  of  4  and  5  Phil.  &  Mar.  cap.  2,  akid  1 
Jac.  c.  25.  are  in  force^  I  shall  not  speak. 

My  Lords,  I  shall  now  proceed  to  the  stating 
of  the  question.  Bracton  in  the  beginning  of 
his  Book  saith.  That '  in  Rege  necessaria  sunt 

*  haec  duo,  arma  et  \egfis  quibus  utrumque  tem- 
'  pus  Bellorum  et  Pads  recte  possit  gubernare.' 
Glanvill,  in  the  banning  of  his  Book,  saith, 
'  Reg*  majestatem  armis  contra  gentes  sibi  reg- 

*  noqueinsurgentes  oportet  esse  decorat.''— His 
majesty,  as  he  is  lord  of  sea  and  land,  so  by 
that  which  hath  been  said,  it  appears  that  he  is 
armed  for  the  Defence  of  both. 

My  Lords,  the  Reasons  in  the  Writ,  as  they 
are  weighty,  so  from  these  known  Supplies, 
whereby  the  law  hath  provided  for  the  Safety 
of  the  realm,  they  will  all  of  them  be  confessed ; 
and  yet  thereby  receive  Answer,  that  the  law 
hath  foreseen  and  provided  the  supplies  accord- 
ingly without  the  way  in  the  Writ. 

First,  The  command  in  the  Writ  being '  In 

*  fide  et  li'giancia  quibus  nobis  tenemini,'  it  is 
tlience  inferred,  that  each  Subject's  allegiance 
bmds  him  to  contribute  to  the  Defence  of  the 
re^Im.  In  the  old  Customs  of  Normandy,  cap. 
43.  allegiance  binds  *  ad  concilii  et  auxilii  ad- 
'jumentum.'  This,  though  it  be  principally 
performed  by  the  Parliament,  both  in  Advices 

-and  Aids,  yet  besides  these  extraordinary,  by 
that  which  hath  been  said,  we  see  both  by  the 
Tenures  in  kind,  and  pecuniary  Supphes,  that, 
without  the  assistance  thereof,  our  persons, 
lands,  and  goods,  by  his  majesty's  command, 
alone,  are  made  con  tributary  thereunto,  and 
that  in  a  lai^gc  proportion.    S««ondly»  The 


Rule  whereby  this  Contribution  mnst  be  regn- 
lated,  as  in  the  Writ,/  secundum  statum  et 

*  fiicultates,'  that  likewise  is  satisfied,  and  that, 
both  for  Sea  and  Land. 

for  Land,  in  case  either  the  Statute  of  Wio- 
cbester,^r  5  Hen.  4,  be  on  foot,  then  in  worda 
that  of  finding  arms,  <iuxta  quantitatem  ter- 

*  rarum  et  bonorum.'  So,  secondly,  in  respect 
of  the  Tenures,  by  Knights-Service,  by  the 
Wards,  Marriages  and  Reheft;  these,  Iconfess, 
concern  the  Tenant  only;  but  those  other 
Tenures  in  eapite  and  Grand  Serjeanty,  these 
concern  all  others,  in  respect  of  the  Licences  of 
Alienation,  and  of  the  Wardships  of  Lands^ 
held  of  other  lords,  and  that  all  the  Tenants  aro 
become  hereby  w'ardable.  And,  Thirdly,  in 
respect  of  the  PrerogativeB  before  mentioned ; 
for  tlie  greater  the  subject's  Estate  is,  the 
g^reater  influence  they  have  into  it,  and  proper^ 
tionably  raise  more  profit  out  of  it. 

In  respect  of  the  Sea,  this  is  so  by  the  Cos* 
toms,  Aids,  Subsidies,  Tonnage  and  Ponndagcv 
before  mentioned ;  for  the  charge  of  these  m 
not  born  by  the  merchants  alone,  but  by  each 
subject  within  the  kingdom,  and  that  *  secoD- 
'  dum  statum  et  facilitates  soas.' 

For,  First,  in  respect  of  the  Export:  The 
mater  the  estate^  the  more  Wool  and  Wool- 
ndls,  and  Leather,  Lead,  and  other  commo- 
dities ;  if  that  be  done  by  the  owner,  he  heart 
the  immediate  chaige;  if  by  the  merchant,  ao» 
cording  to  that  proportion  is  his  abatement  m 
price  to  the  owner.  So  it  is  for  Goods  import* 
ed;  for  the  greater  the  estate  and  means  of 
livelihood  are,  the  more  each  person  boys  of 
these,  and  at  a  dearer  rate.  This  is  cleared  by 
the  Petition  of  the  Commons  in  Parliament  S8 
Ed.  3,  Rot.  S!?,  M.  41,  chat  the  merchants  had 
granted  to  the  king  40i.  upon  a  sack  of  wool, 
'  en  chaige  del  people  et  nemy  des  merchants/ 
And  by  the  Statute  36  Ed.  S,  c.  11.  that  no 
Subsidy  or  Charge  be  granted  to  the  king  bj 
the  Merchants  upon  Wool,  vrithoat  assent  ia 
Partiament. 

Hence  likewise  that  other  ptmod  ofEqptf 
in  the  Writ,  '  quod  omnes  tangit  ab  omnibw 
'  debet  supportari,'  receives  Answer :  For  as 
all  have  benefit  by  the  Defence,  so  is  ths 

*  compensatio  pnblica/  we  see  it  oomes  from 
all.  The  foller  Answer  is  the  JParliaasent  Sn»^ 
mons  of  83  Ed.  1,  for  ProYision  against  the 
French,  who  intended  '  lingoam  Anglicanam 
«  omnino  deler^.'  Bot.  Clans.  S3  Ed.  1,  M.  14. 

*  Lex  justissima  provida  et  circomfpectione 
'  sacrorum  principom  stabiUta,*  statuf  '  Qood 

*  omnes  tangit  ab  omnibos  ap^robatur ;'  the 
Charge  most  be  home  by  all,  so  it  most  be  ap- 
proved by  all. 

If  his  majesty  he  intrasled  with  the  Defence 
of  the  feafan,  as  in  the  great  Case  between  the 
earls  of.  Hereford  and  Glocester,  it  is  said,  that, 
<  incumhit  domino   legi  Mdvatio  popuU    sibi 

*  commis.'  and  that  ^  perjurament^  est  astrictoi 

*  ad   providendum  salvationem  regni  circum- 

*  quaoue,'.  because  no  man  goeth  to  war  at  his 
o;rn  Gnaii^.  We  see  by  tlwt' which  is  alreadj 
said,  that  the  law  hath  provided  the  « Stipen* 
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*  dia  Mlaisterii  ;*  which  that  tbej  do  bind  hb 
majesty  tu  the  defenoe  and  safety  of  the  kiDg- 
doro,  not  otdy  in  point  of  core  »nd  \'i(^iiajicy, 
but  even  in  point  o(  charge  too,  I  &haU  codea- 
▼our  to  prove  to  your  lordbliips  and  the  court. 

^Ui'j^iance  we  owe  as  an  Act  of  Recipro- 
•ation  ;  for  as  it  binds  the  subject  to  Tribute 
^and  Subjection,  so  therefore  the  king  to  the 
charge  of  Protection  by  the  es pence  of  these,  ' 

*  Ue\  ud  tutelam  corporum  ei  boaornm  erectus/ 
The  <>uppiies  he  liath,  for  thetv  purposes,  tie  . 
him  (o  the  &upportation  of  the  La%vs,  and  the 
execution  of  Justice.  SO  Ed.    1,  in   the  Cas^  ' 
btrfore  mentioned  beiweeu  the  earls  o(  Glocct>ter  ' 
And  UtTcfordy  it  is  saidi  that  <  dominus  rex  eat  i 

*  oninibu5  ct  binf^ulis  de  regno  suo  justiti«  de-  I 
'  bitor;'  which  that  lie  is  m>,  even  in  point  of  ' 
charge,  appears  in  hi»  majesty's  kupportaiion  of 
thi:  Courts  of  Justice,  •ud  the  Salaries  not  , 
onljr  to  your  lordships,  and  other  the  inferior  ! 
viiuisters  of  justice,  luid  anciently  to  the  She-  ' 
riils,  but  iiicewise  many  other  vinys.  4  Hen.  7, 
c.  12,  the  king  shall  not  let  for  auy  favour  of 
chart:e,  but  that  he  shall  hen  liis  laws  fully  exo- 
cuied.  Pari.  13,  Ed.  1.  Hot.  13,  Exchequer.  A 
clerk  that  attended  a  conunictce  of  Gnevaoces  j 
^recovered  Salary  from  the  king,  although* the  , 
Commission  was  ior  the  relief  of  that  county.  ) 
This  I  conceive  to  be  the  reasou  of  the  decla>  | 
lationin  the  Sutute  6f  14  Ed.  3,  c.  ].  aud 
iither  statutes,  That  aids,  though  granted   in  * 
parliament,  for  Defence,  shall  not  be  brought  | 
into  example;  in  tliat  it  might  be  conceited,  . 
chat  the  commons  were  to  bear  that  charge  i 
which  principally  belonged  to  the  king.  Pat.  48  | 
ilea.  7,  \L  Q,  A  is  recited,  That  whereas  a  • 
iate  parliament   *  in  articulo  necessitatis  pro  ! 

*  defens>i'>iie  regni   contra  bo^titem   adventum  I 

*  alienigenanim,*  tbe  coaamons  granted  him  a  | 
Urge  Subsidy,  *  ultra  quam  retroactis  tempo-  { 

*  ribus    f%icere  consueverant ;'    now  tite   ktnjt; 

'  eo^m  indempuitati  prosptcere  volcms,'  grant!»,  ; 
tiiat  *  non  cedut  in  prtrjudicium  nee  in   pos- 

*  terum  trahatur  in  coosuetudinem/    In  Wise- 
juan's  Case,  in  the  second  Keport,  fo.  15,  it  is  : 
jcsoUed  that  a  Covenant  to  sUnd  seized  to  the  I 
use  of  quean  Elizabeth,  that  she  is  the  Head  of  { 
the  Commonwealth,  and  hath  the  care  of  re-  j 
filing  foreign  hostility,  is  not  good,  because, 
aaitb  the  Book,  tAe  king  b  bound  to  do  that  ! 
«r  t^io.   Com.  315.    One  ren<»on   why  the  | 
king  iS  to  have  Hoyal  Mines,  alledged  by  all  | 
that  argued  for  tbe  king,  4s,  because  be  is  at 
his  own  cbarige  t«i  provide  for  *the  Defence  of 
the  realm,  which  he  cannot  do  with«»ut  money. 
In  il»e  earl  of  Devon  s  Ca^p,  Co.  11,  91,  6 
Institut.  f«.  38.  and  131.  *  Ihes-iurUs  Regis*  is 
•ailed  *  Ncrvus  Belli/     For  the  practice,  the 

iproof  of  the  particular  charges  the  several 
kings  have  been  at  for  Defeuces  of  all  sorts, 
would  be  so  tedious,  tlmt  I  f«ill  omit  thecitihg' 
of  any  thing  in  this.  kind.  Sir  John  Davies 
reports,  fo.  ii,  many  authorities,  and  in  the  \ 
treatise  *Dc  Regalibus,  p.8i.  '  Frincipestotam 
'  ni\ij|;ationcm  pro  vectigalibus  prje^ft^irc  co-  ; 
nlur/  ; 

t  u«cai|sc  his  lunjcstv,  in  (Im:  ioremeo-  j 


tinned  proclamation,  p.  18,  and  44,  is  pact- 
ously  pleased  to  profe^^,  that  he  holds  himself 
obliged  to  undergo  the  change  of  tlie  Defence 
of  the  realm,  and  of  the  &ea  in  particular,  I 
shall  spare  any  further  proof  in  tins. 

If  that  in  the  Writ,  that  the  Sea  *  per  gen* 

*  tcm  AngUcanam  ab  olim  <U  fendi  consuevit,' 
be  not  answered  by  the  Scuti»h  Roll  of  10 
Ed.  3,  before  recited,'  which  savs,  That  the  king 
and  his  atict'stors  '  Claris  Auk^licani  defe^sores 

*  antehuc  const  item  lit,*  nor  by  what  is  now  said, 
if  It  be  adiuitted,  yet  tiuit  even  the  charge  of 
this  defence  is  borne  *  pergentem  Aoglicanam,* 
is  betbi  e  proved. 

The  next,  and  one  of  tlte  maio  things  where- 
upon I  shall  state  my  ntu^iion,  it  this.  Hit 
majesty  is  m  tlie  acuial  p<>:i*)C>>5ion,  not  only 
of  tlie  Service  in  kiud,  for  the  Defence  of  the 
land,  by  taking  ot  the  bene6t  of  tbe  Wardsiiips, 
Marrjiiges,  Beliefs,  Finca,  and  licenses  of  Alien* 
atians,  and  *  primer  sei^n/  and  of  the  prero- 
^;ui«ei  beforementioned,  but  iikewibe  of  the 
senicts  ol'  Lite  Cioque  Ports,  unless  they  be 
released  :»inre  7  Hen.  7,  Oor  then  their  Ser- 
vices were  suumioned;  and  of  the  Tonnage  and 
Poundage,  aud  otJier  duties  for  the  Defence  of 
the  Sea :  It  appears  not  by  any  part  of  th(e 
Writ,  nor  by  auy  thing  in  the  record,  that 
either  the  services  of  the  Cinque  Ports  tver» 
suumioned,  or  that  any  money  at  all  of  his 
majesty's  was  ej^peiided,  either  for  tliis  seriice, 
or  at  any  other  time  for  the  defence  of  the  sea. 
My  lords,  J  desire  to  he  understood,  I  do  not 
a&rm  that  none  wu:ii  expende^i ;  only  this  ap- 
pears not  to  your  lordships  and  the  court :  all 
tliat  can  be  infeired  from  the  Writ  to  This 
purpose  is,  that  this  ship  for  Bucks,  is  com- 
manded to   be  at  Portsmouth  by  such  a  day 

*  ad  proficit:nd*  exiode  cum  navibus  dicri  do- 
'  mini  regis  et  navibus  alior*  hdelium  subdi- 
'  torum  suorum.'  By  this  it  appears  not  to  tlie 
Court,  tliat  though  the  .Ships  are  tlie  king's, 
that  they  are  to  be  set  fortli  at  tiie  kings 
r barge ;  for  the  charge  may  be  borne  by  the 
subject,  for  au^^t  appears. 

^Teither,  Secondly,  doth  it  appear,  how  many 
these  ships  were,  whereby  the  charge,  in  case 
it  were  borne  by  the  king,  might  in  any  propor- 
tion appear  to  be  atisnerable  to  the  supp^ 
beforementioned.  These  other  ships,  '  alio- 
'  rum  6delium  subdiior*  nostroF  regis,*  as  in 
truth  they  were  not  those  of  the  Ciuijue  Ports, 
neither  can  tliey  be  so  intended,  ualess  ic  had 
beeu  so  expressed.  ' 

The  Service  of  the  Cinque  Ports,  and  *Ton- 
nage  and  Poundage,  and  other  Daries,  are  th« 
ordinary  settled  and  kno^n  ways  by  the  law  ' 
appointed  for  tbe  defence  of  the  seas ;  the  way 
in  the  writ  by  session  and  altering  the  property 
of  the  subjects  goods  without  their  consent,  as 
in  t!ie  writ,  mu^t  needs  be  granted  to  be  a  way 
more  unusual  and  extraordinary.  Agniqst  the 
legality  of  it,  I  shall  thus  frame  ny  arcument 
IiY  uuv  uf  adrnission  :  6Tbt,  that  in  case  the  sf  r- 
mk-v  ut  UtC  p'lrt^  hud  been  summon^,  atul  th« 
VA'  n»  V  hv  tif  foreroeiitinned  ways  rj>««d  'lad 
;»<.cu  v'>;><.**<icJ  uj'oit  the  del'tmce,  9J^  ih<^y  uliU 
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not  been  sufficient,  that  tliough  in  this  case  the 
^rit  had  been  le|pd;  jret,  as  now  it  Js,  it  is  not. 
Ryhe's  Case  in  the  10th  Keport,  fol.  139,  and 
Trin.  18  £d.  2,  Banc.  Uegis  174,  adjudged, 
that  so  long  as  he  that  is  bound  by  i enure,  or 
prescription,  .is  abJe  to  do  it,  the  whole  Level 
caimut  be  assessed  to  the  repairing  of  a  wall  or 
bank.  It  is  a  maxim,  *  Lex  non  fucit  salutem,' 
nor  that  we  are  to  run  to  extraordinary,  when 
the  ordinary  means  will  serve  the  turn  ;  these 
rules  are  olten  put  in  our  books,  1  intend  to  in- 
atance  but  in  one  or  two  cases. 

I'he  Common  Law  is  (he  common  reliever  of 
persons  wronged;  that  in  Chancery  is  extraor> 
clinar}','and  tiiereifore  no  man  can  sue  there, 
when  he  may  have  remedy  at  the  common  law. 
The  ordinary  way  of  Trial  for  Life  is  by  Indict- 
ment and  a  Juiy ;  when  therefore  this  may  be 
done,  and  that  the  sheriti',  with  the  Posse  Co- 
roitatus,  is  able  to  keep  the  peace,  it  cannot  be 
done  by  martial  law,  or  by  judgment  of  the 
Ling  and  peers  in  parliament  witliout  indict- 
ment, as  was  adjudged  in  the  case  of  the  earl 
of  March,  Trin.  28  Ed.  3,  Banco  Regis,  Rot. 
^1.  My  lords,  the  reason  of  this  maxim  of  law 
is,  as  I  conceive,  these  actions  extraordinary 
are  done  extra  orditlem^  and  done  only  in  times 
of  necessity,  when  we  are  not  tied  to  any  rules 
of  law,  and  therefore  not  to  he  brought  into 
example,  nor  have  any  warrant  but  only  that  of 
necessity ;  nor  an  v  rule  to  guide  them  but  ivhat, 
pro  hie  et  itKitr,  shall  serve  for  the  bringing  of 
them  about :  the  same  power  then  that  may 
once  do  them,  in  the  omitting  of  the  ordinary 
way,  may,  by  the  same  rule,  always  do  them, 
and  so  hy  consequence,  how  far  such  power  is 
tied  at  any  time,  or  in  any  thing,  to  any  rules 
of  law,  1  shall  humbly  submit  to  your  lordships 
consideration.  My  lords,  I  have  now  do/«e 
•tating  the  question,  those  things  whereupon  I 
shall  spend  the  rest  of  my  time  are  these. 

First,  Admitting  that  the  ordinary  means 
abovementioned  had  been  all  used,  and  that 
they  had  not  been  sufficient ;  whetlier  in  this 
Case  his  majesty,  without  consent  in  parlia^ 
ment,  may  in  this  case  of  extraordinary  De- 
fence, alter  the  Property  of  the  Subjects  Uuods 
for  the  doing  thereof. 

In  the  next  place,  I  shall  endeavour,  to  an- 
swer some  Objections  which  may  be  made  to 
the  contrary. 

In  the  third  place,  for  qualifying  of  this,  I 
shall  admit,  that  in  some  cases  the  property  of 
the  Subjects  Goods  for  the  Defence  of  the 
realm,  may  be  altered  without  consent  in  par- 
liament; and  shall  shew  what  they  are  in  par- 
ticular, and  compare  them  and  the  present  oc- 
casion toget]ier.> 

In  the  fourth  place,  because  of  some  Prece- 
dents of  the  matter  of  fact,  and  likewise  of  all 
authorities  that  may  seem  to  prove  a  legality  in 
this  particular  of  Sliipping  for  Defence  of  the 
Sea,  whatever  it  be  iu  the  general,  I  sludl  there- 
fore endeavour  to  answer  to  such  of  them  as  I 
have  met  withal. 

For  the  first,  t1)at  to  the  altering  of  the  Pro- 
perty of  the  Subjects  Goods,  though  for  the 

vuu  in. 


Defence  of  the  realm,  a  parliamentary  assist- 
ance is  necessary.  In  this  it  must  be  granted, 
in  the  first  place,  that  the  law  ties  no  man,  and 
much  less  the  king,  to  impossibilities :  and 
secondly,  that  the  kingdom  must  be  defended. 
As  therefore  the  law  hath  put  this  great  trust 
upon  his  majesty,  so  nhen  tne  Supplies  which  . 
by  the  ways  befbre-meniioiied  it  hath  put  into 
his  hands  fail  therein,  it  hath  provid^  other 
ways  for  a  new  Supply. 

The  first  thing  that  I  shall  present  unto  your 
lordships  and  this  court,  are  the  Aids  and  Sub- 
sidies granted  in  parliament.  That  amongst 
the  <  Ardua  Regni  negotia'  fur  which  parlia- 
ments are  called,  this  of  the  Defence  not  only 
is  one  of  them,  but  even  tlie  chief,  is  cleared  by 
this ;  That  of  all  the  rest  none  are  named  in  par- 
ticular in  the  summons,  but  only  this :  for  all 
the  summons  of  parliiment  shew  the  cause  of 
the  calling  them  to  be, '  pro  quibusdam  arduis 
'  negotiis  nos  et  defensionem  Kegni  nostri  An* 
'  gliap  et  Ecclesise  Anglicanie  concernentibus  ;* 
and  in  the  conclusion  the  party  summoned,  to 
be  there, '  Sicut  honorem  nostrum  et  salvatio- 
'  nem  et  defensionem  R^ui  et  Ecdesia  diligit/ 
Ajid  in  all  the  ancient  summons  of  parhamenty 
when  Aid  was  demanded,  the  particular  caiK« 
of  defence,  and  against  what  enemy  in  special^ 
was  mentioned. 

My  lords,  to  gain  time,  I  will  instance  bat 
one  or  two  of  each  king's  reign.  Clans.  23  £d» 
1,  M.  4.  dors,  that  the  French '  ad  expugnan* 
'  dum  Regn'  nostr*  classe  maxima  et  bellatorum 
'  copiosa  multiiudine  Kegn'  nostrum,  invadunt 
'  et  Unguam  Anglicanam  omnino  proponunt/ 
&c.  Claus.  3  £d.  2,  M.  3,  dors,  and  7  £d.  Q, 
M.  8.  dors,  that  the  Scots  had  entered,  bornt 
and  destroyed  die  Marches,  and  put  them  to  i| 
tribute.  Clans.  1  Ed.  3,  pars  8,  M.  6,  and  28 
£d.  3,  M.  31,  don.  that  the  Scots  and  French 
had  invaded  the  realm.  Chius.  7  Hen.  4,  M. 
29,  dors,  that  the  French  were  with  a'  great 
fleet,  Quasi  in  pre  Thamesis,  to  invade  the  kin^ 
dom,  and  the  king  to  go  in  person ;  after  this 
king's  reign,  the  summons  was  as  now  it  is. 

That  these  *  Ardua  defensionem  Regni  conn 
*  cemenV  Are  the  Aids  and  Means  of  Defence, 
and  nut  tbe  way  and  manner  of  doing  it,  as 
their  counsel  therein  is  clear.  In  the  Parliiw 
ment  Roil,  6  Rich.  2.  M.  9.  fThis  of  the  man- 
ner and  way  and  prosecntion  of  the  war  being 
given  in  charge  to  the  commons  to  advise  upon^ 
they  answer  this,  ^  Nee  doit,  nee  soluit  apper- 

<  tame  al  eux  mes  al  roy.'  Rot.  Pari.  13  £d. 
3,  pars  1,  M.  11,  the  same  being  given  in  charge 
to  the  commons,  they  pray  '  que  ils*  ne  sont 
'  charge  al  councel  doner  al  choses  del  queux  ils 

<  n'ont  pas  conuzance:'  And  so  Rot.  Pari.  21 
Ed.  3,  M.  5,  they  excuse  themselves,  and  say, 
that  this  belongs  to  the  king  and  his  council. 

And  that  these  '  Ardua  circa  defensionem,' 
were  the  Aids,  is  expressed  in  words  in  some  of 
tlje  Summons.  Claus.  7  £d.  2,  M.  8,  dprs.  tho 
cause  of  the  parliament  tn  withstand  the  Scots^ 
and  that  in  '  tarn  arduis  dehetis  extendere  ma- 
'  nus  adjutrices  oppetrtun*  auxil'  faciendo/ 
Cbus.  31  £d.  ^,  M,^21;  dors,  that  *  circa  neces* 

3l 
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*  sariain  defemionem  Itegni  qoam  ad  dictam 
'tiegolium  expediend*  auxiliuin  neces»ar*  nos , 
«  habere  oportet/  Claiu.  5  Rich.  2,  M.  9,  doni. 
the  kin^  being  to  make  a  voyage  *  pro  defen- 
'  sione  Regtii/  which  cuuld  iint  be  done  with- 
out borrowing  great  soin*  of  money ;  therefore 
the  pariiaoient  was  called  to  advice  about  the 
Assurance.  So  that,  my  lords,  it  is  dear,  that 
the  law  bath  provided  this  parliamentary  way 
fi>r  supplying  of  the  king\  wants  for  the  extra- 
Ordinary  defence,  and  hath  iiketvise  pnt  the 
power  of  Uhiiig  of  it  into  his  majesty's  own 
hands,  for  he  may  call  parliaments  when,  and 
«o  often  as  be  ploaseth. 

My  lords,  as  the  parliament,  first,  arc  best 
quaiiiied  and  fitted  to  maku  this  supply  ;  (for 
some  of  each  rank,  and  that  tlm>ugh  alltlie 
parts  of  the  kingdom,  being  there  met,  liis  ma- 
jesty having  declared  tlie  danger,  they  best 
Jinuw  the  states  of  all  men  within  the  realm, 
and  are  fittest,  by  comparing  the  danger  and 
uien's  estates  together,  to  proportion  tlie  aid  ac- 
cordingly ;)  and,  secondly,  are  fittest  for  the 
preservation  of  that  fundamental  propri^ 
which  the  subject  hath  in  his  lands  and  floods'; 
because  each  subject's  vote  is  included  in  what- 
soever there  is  done :  so  that  it  cannot  be  done 
otherwise,  I  shall  endeavour  to  prove  to  your 
lurd&hips  both  by  reason  and  authority. 

My  first  reason  is  this,  that  the  parliament 
by  thie  law  is  appointed  as  the  ordinary  means 
of  supply  upon  extraordinary  occasions,  when 
the  ordinary  supplies  will  not  do  it.  If  this  in 
the  writ  therefore  may  without  resorting  to  that 
be  use<l,  the  same  argument  will  hold  as  before, 
in  resorting  to  the  extraordinary  by  way  of  the 
ordinary,  and  the  same  inconveniency  will  fol- 
low. 

My  second  reason  is  taken  from  the  actions 
of  former  kings  in  this  of  the  defence.  The  Aids 
demanded  by  them,  and  granted  in  parliament 
even  for  this  purpose  of  the  defence,  and  that 
in  times  of  imminent  danger,  are  so  frequent, 
that  I  will  spare  the  citing  of  any  of  them.  It  is 
rare  in  a  subject,  and  more  in  a  prince,  to  ask 
and  take  that  of  gift,  which  he  may  and  ought 
to  haveofrigbt. 

Thesecond  way  was  Loans  and  Benevolences 
demanded  by  them,  with  promise  of  repayment 
both  for  the  ordinary  and  extraordinary  defence 
of  the  realm ;  and  tluit  as  well  of  all  the  sub- 
jects equally,  as  of  some  few.  Pat.  4ff  Hen.  3, 
M.  16,  a  commission  to  the  earl  of  Leicester 
and  others,  '  contrahendi  mutoum  in  nomine 

•  nostro  de  denariis  et  rictuaJibus,'  and  otlier 
things  '  in  munitionem  navium  ponendis  et  nau- 

*  tarum  stipendiis  cuntra  hostilem    adventum 

•  alienigenar'  in  Regnum  nostrum,  et  ad  defen- 
^  sionem  et  tuition  em  cjusd*  Regni  ;*   and  pro- 

*  piiseth  repayment.  VUiscomfutis  in  the  Ex- 
chequer, 26  Ed.  1,  Rot.  100,  the  kin^  borrows 
of  the  merchants  26,966/.  *  pro  defctistone  Ueg- 

*  ni,'  and  promiseth  repaymei>t,  Hil.  31  Ed.  1, 
"^  Eot.  4,  and  Trin.  31  Ed.  1,  Rot.  41.  divers  sums 

borrowed  *  pro  defensione,'  and  repayment  pro- 
mised. Br.  irrot.  34  Ed.  1,  Rot.  82.  10,000/. 
paid  by  Che  king  at  one  tiiae  ibr  inoiiay  borrow- 


ed, this  I  confess  is  *  Arduis  Regni  itegotiii. 
Br.  h'rot.  1 1  Ed.  'V,  Rot.  1,  the  ScoU  baring  en- 
tered the  kinf^dom,  '  di versa  hoiliicidia,  incen* 

*  dia,  et  depraMiationes  perpetrantes,'  Uie  king 
bemg  in  person  to  go  against  them,  writes  to 
hi^  council  to  provide  money ;    and  they,  *  di- 

*  versas  vias  pro  denariis  providendis  exquiren- 
<  tes,'  resolve  to  borrow.  P.  12  Ed.  8,  Com- 
ma n'  fi>r  the  same  CMne  a  loan  upon  all 
merchants  strangers.  Rot.  Scut.  1  Ed.  3, 
M.  3,  the  i>cots  having  entered  the  realm 
and  taken  divers  castles,  and  threatened  a  con- 
quest of  England,  and    *  Quia  crescit  smnp* 

*  taum  multitudo  in  tan  turn  qnod  thesaurta 
*no9ter  ad  tustentationem  exercituuni  nostt* 
'  nequaq*  suflicit,'  he  borrows.  Clans.  14  Ed. 
3,  M.  8,  the  king  had  borrowed  3333/.  *  pro 

*  salvatione  et  defensione  regni,  et  vult  promp- 
'  tam  solutionem  fieri  prout  decet  ;*  and  now 
a«signs  it  to  be  paid  out  of  the  customs.  Wal- 
singham,  p.  179.    44  Ed.  3,  the  king  <  Sinistn> 

*  usus  concilio  magnas  suramas  pecunic,'  of  aH 
sorts  '  mutuo  petiit,  asscverans  quod  in  defen* 
'  sionem  ecclesiis  et  regni  illas  expenderet ;' 
but  the  people  would  not  lend.  Claus.  5  Rich. 
2,  M.  IS,  dors,  the  king  *  pro  defrnsione  regni/ 
being  to  make  a  voyage  to  sea,  deshred  to  bor- 
row money,  and  a  parliament  called  to  give  af« 
surance.  7  Hen.  4,  Rot.  Franc,  money  bor- 
rowed, '  pro  defensione,  volens  promptam  et 
'  securam  solutionem  fieri.*  Rot.  Pari.  1 1  H. 
6,  M.  13,  10,000/.  borrowed  *  pro  defensione/ 
and  spent,  and  the  parliament  order  the  secu* 
rity.  Rot.  Pari.  15  Hen.  6,  M.  8,  10,000/. 
borrowed  *  pro  defensione,'  by  the  king.  Stat. 
11  Hen.  7,  cap.  10,  it  appears  that  a  Benevo- 
lence had  been  desired  by  Hen.  7,  for  the  de- 
fence of  the  realm,  and  wherein  he  went  in 
person.  The  known  commission  to  Cardinal 
VVolscY  for  the  Benevolence  in  March,  16  H. 
8,  it  was  to  withstand  '  Infestissimos  hostes,^ 
of  France  and  Scotland,  who  intended  to  invad« 
the  realm ;  and  that  the  king's  coffers  were  now 
empty,  and  therefore  they  have  power  '  Cook 

*  nmnicandi  et  inducendi,  persuadendi  et  prac- 

*  ticandi  cum  subditis  regis  super  amicaoilem 
'  pecuniarum  concessionem,'  2  pars.  Pat.  37 
lien.  8,  <  cum  pro  sustentatione  ingentis  oneris 
'  nostrnrum  cnpinrum,  qaas  in  present!  tam  per 

*  mare  quam  per  terram  conficere,  et  in  promp- 
'  ttt  habere  cngimur  ad  resistend'  propellend^ 
'  hostem  nostrum  Frnncorum  Regem,  in  defen- 
'  sionem    tutelam  et  securitatem    dilectonirii 

*  subditorum  nostrorum.  Quorum  id'  damntnn 
^  et  interitiypD  omnibus  viis  et  modis  molitur. 
'  Statot'  e^ex  consensu  et  scientia  concilii  nos* 
'  tri  decrevimus  aliquam  opem  de  dictis  subdi- 

*  lis  nostris  pet  ere,  et  eaiul*  cum  eornm  bene- 
'  volentia  rccipien'  pro  coram  cujuslibet  facul- 

*  tate  ministrand'  nihil  dubitans  quin  sponte  ec 

*  liberalitCT  quisq;    pro  sua  portionc  et  fiicul- 

*  tate  elarjjiturus  sit,  eoquc  magis  et  citius  quod 
'  id  tot  urn  consumat*  et  cedat  m  suam  ipsorum 

*  defenhionem ;'  and  the  power  is  given  to  levy 
it  as  a  Benevolence  only.  By  the  Statute  of 
35  Hen.  8,  c- 12,  it  appears  that  for  the  Defenc* 
Hea.  8^  had  borrowed  drvers  sums  of  money. 
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The  third  way  was  by  anticipating  their 
reals.  Trin.  29  £d.  1,  Rot.  58.  in  ihe  Exche- 
quer, Writs  went  to  all  the  sheriflTs  of  £aglund, 

*  pro  salvatiane  regni  ejusq;  incolaruoi.  saiva* 

*  lione,  el  inimicoruoi  depreuioneV  tbat  all 
the  profits  arising  out  of  their  counties,  and  the 
rents  of  all  the  king's  tenants  due  at  Michael- 
mas, be  paid  at  Midsummer,  and  allowance 
promised  m  the  next  h^lf  year's  rent ;  and  that 
this  '  ad  turn  ardua  negotia  necessaria,  et  in 

*  consuetudinem  non  trahatur.' 

My  lords,  that  not  one  or  two,  but*  so  many 
king^,  and  of  such  power  and  wisdom  as  many 
of  them  were,  and  tliat  in  a  matter  of  such  con- 
sequence, and  in  times  of  necessity,  should  so 
lar  descend  from  their  greatness,  or  so  far  pre- 
judice their  ri^ht,  as  to  borrow  that  of  the  sub- 
ject, which^  without  being  beholden  unto  them, 
they  might  take  of  rigjit,  and  bind  theinselves 
to  repayment,  and  all  without  any  salvo  of  their 
right,  your  lordships  will  conceive  tliat  it  can 
hardly  be  imagined. 

My  third  reason  is  taken  from  the  iucertain- 
ty  of  the  way  intended  by  the  writ ;  for  the 
law  dehghting  in  certainty,  to  the  end  that  the 
sulject  might  be  sure  of  .somewhat  that  he 
might  call  his  own,  hath  mode  all  those  things 
that  the  king  challenge th  as  peculiar  to  himself 
from  the  subj^cct,  either  certain  in  themselves, 
or  else  reducible  to  a  certainty  either  by  the 
judges,  jury  pr  pa^rliament,  or  some  nther  way 
than  by  his  majesty  himself,  as  indifferent  be- 
tween the  king  and  his  people.  In  this  J  in- 
tend not  such  things  as  are  common  to  the  king 
^ith  the  subject,  of  which  nature  are  the  aids 
for  marrying  the  king's  eldest  daughter,  or 
Vnigbting  his  eldest  son ;  for  these  are  due  to 
several  common  persons  tbat  are  lords  of  a  ma- 
nor, as  well  as  to  the  kini(,  as  appears  by  the 
statute  of  Westm'  1,  3  £d.  1,  cap.  35,  M.  38, 
and  are  not  due  hv  any  special  prero|(ative,  but 
by  Tenure;  and  yet  the  common  law  for 
avoiding  excess  therein,  calls  it  '  Rationabile 
'  anxihum ;'  and  even  this  by  the  statute  of 
Westm'  1,  3  £d.  1,  cap.  35,  is  put  into  cer- 
tiMntjf ;  and  the  cause  of  making  the  statute,  as 
therein  is  expressed,  is,  because  the  people 
were  grieved  by  pacing  more  than  was  requi- 
site ;  and  thereby  that  which  was  reasonable, 
became  an  unreasonable  aid.  This  statute  was 
general,  and  named  not  the  king  in  particular ; 
but  the  statute  25  £d.  3,  cap.  11,  is  only  in 
case  of  the  king,  and  Na.  Br.  fo.  82,  gives  the 
reason  of  the  making  of  that  statute,  because 
the  king  before  did  distrain  for  more  than  was 
fit,  and  therefore  by  reason  of  the  excess,  was 
restrained  to  a  certainty  as  well  as  the  subject. 
Neither  are  the  taxes  and  talliages  upon  cities 
and  boroughs,  or  ancient  demesne  against  this, 
in  respect  of  the  baseness  of  their  tenures  be- 
foremeationed.  And  secondly,  because  the 
subject  that  is  lord  of  such  borough  and  manor 
of  ancient  demesne,  hath  them  as  well  as  the 
kin^  as  appears  by  the  case  of  New  Salisbury, 
33  £d.  1,  in  the  parhament  book,  and  in  the 
new  parliament  roll,  8  £d.  3,  for  the  borough 
of  Cirepc^er,  au4  Br.  Trin.  33  £d.  1,  Rot. 


22,  and  Na.  fir.  97.  These  things  which  arv 
peculiar  to  the  king,  either  they  be  certain  ia 
themselves,  as  nre  treasure-trove,  deodunds, 
wrecks,  and  the  like,  where  tlie  king  is  to  have 
the  thing  itself;  and  so  if  it  be  in  money,  as 
l^e  demi-mark ;  wlien  i[>  a  writ  of  right  the 
tenant  prayeth,  that  the  seisin  may  be  enquir- 
ed, fines  '  pro  liceutia  coucordundi,'  it  is  the 
tenth  part  by  the  law  comprised  in  the  writ  of 
covenant,  and  the  posl-fine  one  lialf  so  much 
more,  and  fnics  for  purchasing  original  writs 
2s.  Bd.  where  the  thing  demanded  is  40/.  or  10<. 
where  100/.  and  so  in  proportion.  Or  else  it 
is  reducible  to  a  certainty,  as  in  all  cases  where 
the  party  is  to  be  amerced,  though  he  is  *  mi- 
*  sericordia  dom*  regis,'  yet  the  jury  must  find 
the  amerciament ;  and  when  he  is  to  make 
fine  and  ransom  '  ad  voluntatem  domini  regis^' 
yet  this  tine  must  be  set  by  the  judges :  when 
the  tenant  by  knight-service  makes  default  in 
the  summons  <  ad  exercitun,'  which  is  to  pay 
escuage  for  the  de&ult ;  this  cannot  be  set  but 
iu  parliament,  as  I  shall  prove  hereafter. 

My  lords,  to  apply  all  to  the  thing  in  que^ 
tion,  there  is  a  cause  for  raising  mane^  for  tho 
Defence  of  the  realm,  '  non  definitur  iu  lege/ 
what  will  serve  the  turn.  If  his  majesty,  as  ia 
the  writ,  may  without  parlimncut  lay  20s.  upon 
the  Defendant's  goods,  I  shall  humbly  submit 
it  to  your  lordships,  why  by  the  same  reason  of 
law  it  might  not  have  been. 20/.  and  so  ad  infi-" 
nitum ;  whereby  it  would  come  to  pass,  that  if 
the  subject  hath  any  thing  at  all,  he  is  not  b^ 
holden  to  the  law  fur  it,  but  it  is  left  entirely  in 
the  mercy  and  goodness  of  tlie  king. 

My  lords,  I  am  now  come  to  the  second  kind 
of  Proofs,  and  'that  is  by  authorities.  The 
cases  which  in  the  first  place  I  will  insist  npoo* 
will  be  to  prove  it  by  induction ;  fur  if  I  shali 
prove  that  his  majesty  without  parUameot  can- 
not tax  his  people  /or  setting  forth  of  Land* 
Forces  for  defence,  for  making  and  mnintainin^ 
of  forts  and  castles  for  defence,  for  victuals  for 
a  defensive  artny,  for  maintenance  of  prisonecs 
taken  in  a  defensive  war,  for  pledges  and  hosr 
tages  given  by  foreign  states  for  the  keeping  qf 
peace ;    if  it  cannot  be  in  all  or  any  of  these 

Farticulars,  the  five  supports  uf  a  defensive  war  ; 
shall  then  oflfer  it  to  your  lordships,  whether 
it  can  be  done  at  all. 

Before  I  proceed  to  these  particulars,  I  shall 
observe  thus  much,  ray  lords,  in  the  general; 
tbat  if  those  that  hold  by  ancient  demesne  and 
burgage,  which  are  but  base  tenure,  cannot  b^ 
tiixed  '  nisi  sur  grand  cause,'  and  that  have 
many  privileges  in  point  of  ease  and  profit  in 
consideration  thereof,  as  they  have;  much  less 
then  can  the  tenants  by  Knights-Service  and 
socage,  that  are  free  tenants,  and  have  no  pri- 
vilege in  support  of  the  charge,  be  taxed.  An^ 
as  ihey  are  not  taxable,  but '  sur  grand  cause' 
in  the  general,  so  neither  in  particular  for  this 
of  defence,  as  is  proved  by  that  of  escqage ;  ftr 
if  his  majesty  without  consent  in  pa^liamenr, 
cannot  tax  his  own  tenants,  nor  proportion  the 
fine  according  to  his  pleasure,  when  the  tenant 
holds  the  Iftnd  od  cjctrcUum^  for  the  defence  of 
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the  kingdom,  much  less  can  be  do  it  where 
there  is  no  tenure  for  that  purpose.  That 
escuage  cannot  be  set  without  parliament,  is 
first  the  statute  of  Uunning  Mead, '  Nullum 
'  Scutacium  vel  aUKilium  ponatur  in  regno  nos- 

*  tro  nWi  per  commune  concilium  regni  nostri ; 
which  though  it  be  not  printed,  yet  it  is  of  re- 
cord, and  inrolled  in  the  Ked  Book  of  the  Ex- 
chequer, and  cited  in  Mat.  Paris,  p.  S4d.  And 
that  as  well  before  the  confirmation  of  it,^ 
Hen.  3,  as  since,  it  hath  been  by  the  judges 
reputed  to  be  a  statute  and  of  force,  appears 
by  the  book  of  5  Ilcn.  3,  Mordam.  53,  where 
it  is  pleaded,  and  called  by  the  name  of  Magna 
Chartn,  and  ■Uowed ;  and  M.  19  Ed.  1,  finiente 
SO.  incipiente  Banc.  Re^is  Rot.  56.  in  the  case 
of  Ralph  de  Tunifey,  it  is  pleaded  by  the  name 
of  Magna  Charta  Johaimts  Regis  de  Running 
Mead,  and  allowed. 

In  the  Book  of  Knights-Fees  of  Ed.  l.'s 
time,  there  is  ft  writ  cit«J,  which  went  to  the 
Sheriff  of  Ileretbrd  thus ;  '  Datum  est  nobu 
'  intelligi  (juod  plures  sunt  qui  ienent  per  ser- 

*  vitium  m)lit.irium  de  nobis,  qui  contradicunt 
'  solvere  scutagia  que  nobis  sunt  concessa  per 

*  commune  concilium  regni  nostri ;'  therefore 
fce  is  commanded  to  levy  them.  Comm*  M.  8 
£d.  9,  Rot.  dors,  many  proces&es  issued  for  the 
levying  of  escuage  granted  in  Ed.  1/s  time  su- 
perseded, and  quite  released  ;  the  reason  enter- 
ed on  the  Roll  is, «  Quia  dictum  servitium  non 
«  fuit  com niu niter  factum ;'  that  is,  us  I  con- 
ceive, I  hat  it  was  not  dime '  per  commune  con- 
«  cilium  regni  :*  The  Books  are  express  13  Hen. 
4.  Com.  Banc.  Na.  Br.  83.  Institut.  §  97. 

My  lords,  that  those  that  held  in  socage  or 
fee-farm,  or  not  by  so  many  Knights-Fees  as 
they  were  distrained  for,  were  always  dis- 
charged, as  appears  by  infinite  precedents,  I 
shoQ  make  no  use  of  it,  as  the  manner  of  enter- 
ing these  discharges  upon  the  roll ;  it  is  observ- 
able, tiiat  he  is  distrained  '  ac  si  tenerit  per  ser- 
<  vitium  mili tare,' whereas  he  holds  the  lands 
in  Socage,*  pro  quibus  servitium  aliqiiod  regi 

*  in  excrcitibus  suis  facere  non  debet,'  and  in 
B'une  rolls  that  •  Rationc  alicujus  autlioritatis,' 
he  ought  not  to  be  distrained  ;  therefore  *  Quia 

*  Dominus  Rex  non  vult  ilium  in  hac  parte  in- 
«  jtlriari  prout  juvum  est,*  the  distresses  are  re- 
lea^M^d.  Amongst  divers  precedents  for  this,  I 
shall  cite  but  one  or  two,  Br.  Trin.  34  Ed.  1, 
Rot.  W.  the  abbot  of  Abington  and  John 
Ardeti,  theiter.rollofSu?sex,7  I'd  1,  Rot.  107. 
oif  Oilbert  Gifford.  My  lords,  if  the  king  might 
liavb  raised  money,  and  seized  money  for  find- 
iugaf  Solditr-i,  Or  for  tlieir  arms,  this  manner 
Jof'^entry,  as  I  humbly  ^conceive,  uould  never 
iiave  been  s.uiTered. 

'.  1  tLm  nciw  come  to  the  first  particular  that  I 
.iiave  instanced ;  that  is,  the  charging  the  Sub- 
ject 'tor  finding  of  Soldiers  to  go  out  of  their 

«o\.nTy  f  ir  the  Defence  of  the  realm.      My 

IdrHs;  in  tliat  I  shall  in  the  first  place  admit 

these  ttirce  things. 
*  t.  That  every  man  after  the  Statute  of  Win- 

ehesfer, '  secundum  statua  et  facultates,'  was 
'ixf  find  all  maoner  oJ  ^nas,  at  well  for  Um  de- 


fence of  the  realm  againtt  foreigners,  as  fi>r  the 
peace  ;  and  that  I  have  before  proved  by  that 
of  3  Rich.  ^,  M.  16.  and  after  by  the  sutote  5 
Hen.  4. 

8.  That  upon  sodden  coming  of  strange  ene- 
mies, these  are  compelled  to  travel  out  of  their 
own  counties,  is  the  statute  of  1  Ed.  3,  c.  5.  and 
so  for  appeasing  of  any  notable  rebellion,  when 
the  king  fur  the  doini;  thereof  goes  in  person^ 
as  appears  by  the  statute  11  Hen.  4,  c.  1. 
and  18. 

3.  I  shall  admit,  that  so  loo^  as  they  remain 
at  home,  and  go  not  out  of  their  coantries,  they 
are  to  have  no  wages ;  and  that  the  maritime 
shires,  and  those  that  border  upoo  Scotland  and 
Wales,  were  not  to  be  at  the  kin^s  charge,  so 
long  as  they  remained  at  borne  in  their  own 
counties  for  the  preservation  of  them  ;  but  that 
they  were  in  that  case  themselves  to  bear  the 
charge  against  foreign  invasion,  as  of  making 
hue  and  cry,  assisting  the  slieriff  when  be  took 
the  PosAe  Comitatus,  and  all  other  things  con- 
cerning the  keeping  of  the  peace. 

Bot  that  the  Subjects  are  taxable  either  A»r 
Wa«es  or  X'ictuals,  or  otherwise  for  finding  of 
soldiers-  out  of  their  counties,  though  for  De- 
fence of  the  kingdom,  or  that  uiy  are  compella- 
ble to  do  it  at  their  own  charge,  1  shall  humbly 
deny.  The  statute  1  Ed.  3,  says,  That  in  tha 
case  it  shall  be  done,  as  usually  hath  been  done 
in  times  past,  for  the  defence  of  the  realm. 
My  lords,  I  shall  not  deny,  but  that  before  £d. 
3's  time  commissions  have  issued  out  of  the 
chancery  for  that  purpose;  against  which  mat- 
ters of  frtct,  not  only  to  balance  them,  but  even 
to  weigh  them  down,  it  is  as  clear  that  wholo 
armies,  some  of  them  of  30,000  at  the  least, 
over  and  above  them  that  were  summoned  by 
their  tenure,  have  been  maintained  at  the  king's 
charge,  from  the  time  that  they  have  departed 
out  of  their  counties,  during  tlie  whole  time  of 
their  service,  and  that  not  only  with  promises 
of  payment,  but  that  they  were  paid  ex  TAe- 
sauro  Rfgit,  out  of  the  Exchequer ;  aiid  many 
times  upon  failure  of  payment,  victuals,  wages, 
and  other  things,  upon  suit  for  them  in  the  Ex- 
chequer, full  payment  has  been  made ;  of  which 
sort  in  most  kings  reigns  there  are  many  cases. 
My  lords,  this  is  the  answer  that  I  give  to  the 
commissions  to  the  country.  That  de  facto  the 
king  was  at  the  charge  usually  for  defensive 
tvar.  By  the  statute  19  Hen.  8,  cap.  1,  those 
that  have  annuities  of  the  king  must  attend  him 
when  the  king  in  person  goes  for  the  defence  of 
the  realm,  or  against  rebels :  But  there  is  a 
special  Proviso,  that  they  shall  have  wages  of 
the  king  from  the  time  they  set  out  till  they 
come  to  the  kin*!,  allowing  twenty  miles  a  day, 
and  afterwards  as  long  as  they  shall  remain  in 
the  service.  Upon  a  rebellion  in  the  North  28 
Hen.  8,  against  which  the  king  intended  to  go 
in  person,  privy-seals  were  sent  to  most  of  the 
gentry  to  attend  the  king  with  the  best  retinue 
that  they  could  make,  and  likewise  to  brinj^  the 
bills  of  their  expence  and  payment  promined, 
as  appears  by  many  of  those  pnvy-seals  remain- 
^  ing  io  the  palace-treasttry.    And  besides  the 
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indentares  themsetYts,  whereof  I  h%we  seen 
many,  it  appeal's  hy  the  statute  2  &  3  Ed.  6, 
cap.  2,  that  the  retainer  of  soldiers  at  the  king's 
charge,  was  as  well  for  defensive  os  oflfensive 
wars ;  and  also  bj  the  statute  of  3  Hen.  Q, 
cap.  5. 

My  lords,  in  the  next  place  I  shall  endeavour 
the  proof  hereof  by  clear  authorities.  The  sta- 
tute of  25  Edw.  3.  cap.  8,  is,  chat  none  shall 
be  compelled  to  find  arms,  but  such  as  hold  by 
such' service,  if  it  be  not  by  grant  in  parliament. 
That  this  was  not  '  introductivum  novas  legi<,' 
appears  by  a  petition  whereupon  the  statute  is 
made,  that  it  is  *  eucounter  le  droit  del  roylme.' 
That  the  common  law  was  so  before  the  sta- 
tute, and  likewise  in  case  of  a  defensive  war, 
appears  by  the  authorities  following  ;  P.  S6  Ed. 
1,  Kot.35.  dors,  the  Scots  entering  the  borders, 
a  commission  issued  Reginaldo  de  Gray,  to 
press  soldiers  in  Lancashire;  he  certified  by  his 
letter  inroUed  there,  '  que  sans  dcnieres  prest,' 
he  could  not  procure  them  to  march  out  of 
those  parts ;  and  therefore  order  is  taken  in 
the  Exchequer  to  send  money.  That  the  Scots 
had  now  invaded  the  kingdom,  appears  by  Br. 
irrot'  m.  26  Ed.  1,  in  Scacbar.  where  commis- 
sions are  inroUed  for  many  thousands  to  be  le- 
vied for  tlus  war  at  the  kine;'s  wages.  Bra. 
Trin.  32  Ed.  1,  Rot.  18,  Communia.  The 
wardens  of  the  marches  of  Cumberland  and 
Westmorland  write  to  the  barons  of  the  Exche- 
quer, that  whereas  the  Scots  lay  near  the 
marches  with  a  great  army,  and  that  the  people 
of  these  counties  would  not  march  out  of  their 
counties  without  wages  and  victuals,  that  they 
would  provide  for  both.  2  Pars  Pat.  10  Ed.  2, 
M.  26,  and  9  Ed.  2,  in  pari,  a  grant  to  find  one 
soldier  for  60  days  at  the  charge  of  the  town 
against  an  invasion  of  the  Scots.  Now  the 
kmg  grants,  *  Quod  hujusmodi  concessio  non 

*  reddat  in  praejudicium,  aec  trahatur  in  ex- 
'  emplum  in  futuro.'  At  the  time  when  this 
«id  was  granted,  the  Scots  had  entered  the 
realm,  and  wasted  the  bishoprick  of  Durham, 
as  appears  in  14  Ed.  2,  Banc'  Reg.  Rot,  60. 
Rot.  Scot.  12  and  13  Ed.  2,  M.  T,  and  13.  The 
same  indemnity  upon  the  like  occasion  of  de- 
fence, when  they  found  the  soldiers  '  ad  roga- 
*tum  Regis,'  and  the  king  commanded  the 
chancellor  to  declare  as  much.  Clans.  13  Ed. 
3.  M.  38,  dors,  pars  1,  the  abbot  of  Ramsey 
discharged  '  pro  custodia  maritima'  in  the 
county  of  Norfolk,  because  he  remained  in  his 
own  county  of  Huntington,    *  cum  ecjuis  et 

*  annis,'  for  the  defence  thereof,  with  this,  that 
therefore  it  was  not  rationi  consofians  to  charge 
him  farther.  The  same  it  is  Rot.  Era.  21  Ed. 
S,  M.  1,  Pars  1.  Oxon.  because  they  were 
prompti  et  parati  at  home  to  defend  the 
counter.  But  the  practice,  it  se^ms,  not  agree- 
ing with  the  right  in  the  parliament,  20  Ed.  3, 
M.  12,  the  commons  complain,  that  commis- 
sions had  issued  out  of  the  Chancery  to  charge 
the  people  in  this  particular  and  otherwise, 
without  consent  in  parliament,  andpray,  that 
they  may  disobey  such  commissions.  Tne  answer 
H,  that  tho  Goounons  had  heretofore  promised 


to  assist  the  king  witir  their  bodies  and  goods  in 
the  war  with  France,  and  likewise  for  the  defence 
of  the  realm  ;  and  that  the  great  lords,  consider- 
ing the  necessity  as  well  lor  defence ^as  for  the 
king's  wars,  agree  thereunto,  and  yet  promise 
that  this  which  is  done  in  '  cest  necessite,  ne 

*  soit  troit  en  consequence  n*  ensample.'  My 
lords,  this  is  a  full  declaration  of  the  right,  even 
when  for  the  defence,  and  ye't  some  practise  to 
the  contrary.  Before  the  making  of  the  statute 
25  Ed.  3,  procured  the* Complaints  in  this  par* 
ticuhir,  in  the  parliament  21  Ed.  3,  M.  22  Ed. 

3,  Pat.  8  Hen.  3. '  Fulcasius  de  Brent  inimicua 
'  publicusetexcominunicatus,'that  imprisoned 
the  justices  itinerant  in  Bedford-castle,  and 
held  the  castle  against  the  king  ;    the  king, 

<  propter  graves  et  manifestos  excessus  quibus 
'  regoum  roultiplicitur  perturbavit,'  besieged 
the  castle;  ana  whereas  tlie  clergy,  de  mera 
gratiOf  had  granted  the  king  aid  for  the  doing 
thereof,  *  Rex  nolens  gratiam  sic  nobis  exhibi- 

*  tarn  ad  debitum  retorqueri,'  declares  as  much 
by  his  letters  patent.  My  lords,  it  is  here  de- 
clared that  the  king  cannot  de  debito,  or  dejure, 
take  any  aid  against  the  subjects  wills  for  be* 
sieging  of  a  castle,  held  apmst  the  king  by  n 
public  enemy.     Rot,  Inquision'  3  Ed.  1,  Uot* 

4.  '  Kent*  coram  auditoribus  querelanim  post 

<  helium  Evesham  et  pacem  proclamatam.' 
The  castle  of  Tunbridge  being  held  against 
the  king,  the  hundred  of  Feversham  was  as- 
sessed at  15/.  per  insuUationem  of  the  castle  : 
The  jury  presents  this  as  a  grievance,  which  the 
justices  would  uever  have  received,  nor  suflfered 
to  be  entered  into  the  roll,  if  this  assessment 
might  have  lawfully  been  made.  My  lords,  this 
castle  and  hundred  thev  were  both  in  llie  same 
county,  and  being  berore  the  statute  of  Win- 
chester, they  are  not  compellable  to  besiege  the 
castle  ;  and  if  they  were  compellable  to  go  fo 
person  and  with  arms,  yet  no  assessment  could 
be  laid  for  the  doing  thereof.  My  lords,  I  shldl 
only  offer  to  your  lordships  consideration  tb( 
Scotish  roll  of  20  Ed.  3,  M.  6,  the  wardens  of 
the  marches  of  Scodand  were  to  appoir.t  *  £x- 
'  ploratores  et  vigiles,'  which  were  to  espy  out 
and  give  notice  of  the  enemy's  intendments^ 
By  the  commissions  in  Hen.  4,  Hen.  5,  and  H. 
6's  timei,  they  were  ^  explorandum  defensione 

*  regni,  et  partiiun  sumptibus  incolarnro  :*  But 
how  ?  Only  *<  de  assensu  et  vbluntate  sua,  prout 

*  fieri  consuevit.' 

My  lords,  I  am  now  come  to  that  of  Vic- 
tuals.   The  statute  14  Ed.  3,  c.  19,  is,  '  That 

<  for  the  Wars  the  Provision  for  them  shall  be 
'  done  by  merclmnts  without  commission  or 
'  other  power  firom  the  king,  or  any  other  power, 
'  that  the  people  may  not  be  compelled  to  sell 

*  against  tneir  wills.'  That  this  was  as  well  for 
defensive  as  offensive  war,  and  that  this  was  not 

*  introductivum  nov»  legis,'  but  was  so  at  com- 
mon law,  is,  by  your  lordship's  fiivour,  clear. 
Pat.  29  Ed.  1,  M.  16,  19,  <  ad  reprimendam 

<  malitiam  Scotorum,'  and  to  repel  them.  Com- 
missions to  most  counties  to  provide  Victuals  ; 
and  because  they  refuse  to  do  it,  the  king  then 
effer»  them  wcority.    Br.  Trin.  a  £d.  2,  Rot, 
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99.  Victaals  bought  '  juxta  foram  patri»  pro 
<  auuitione  MarchiaB  Scotis/  and  thero  pay- 
aaeni  upon  suit  adjudged.  Sometimes  at  >few- 
eaatloy  sometimes  at  Carlisle,  sometimes  at 
Becwick,  as  the  war  required,  were  Store- 
Houses,  where  the  Vict  dais  were  laid,  and 
clerks  of  tlie  scores  to  issue  them  out.  Thai 
l^e  king  not  only  paid  for  the  Victuals,  but  for 
the  houses  where  they  were  laid,  appears.  Br. 
Trin.  £d.  3,  about  the  end  of  the  Roll,  don. 
the  burgesses  of  Newcastle  complain  ia  parlia- 
Qieuty  that  their  houses  had  been  taken  up  long 
time  for  the  keeping  of  those  V^ictuals ;  this 
Vas  transmitted  into  the  'Exchequer  by  writ, 
vhicb  says,  *  Volumus  hiis  pro  domibus  suis 
'  pradictis  sic  occupatis,  satisifacere,  prout  de- 

*  bet  et  prout  justum  fuerit,  et  prout  temporibus 

*  progenitor'  nostror'  fieri  consuevit.' 

My  lords,  in  the  next  place  for  the  Defence. 
-When  those  that  served  with  horse  '  ad  vadia 

*  r^ffSf  lost  I  heir  horses  in  the  service,  the 
•wners  did  not  bear  the  loss,  but  they  were  al- 
ways paid  for  by  the  king  ;  and  therefore  when 
tbey  were  first  entered  into  the  service,  the 
■Barahal,  or  else  the  warden?  of  the  Marches, 
who  had  the  command  of  them,  did  set  down 
In  a  roll  the  horse  of  each  man,  and  the  mark 
and  pdce  of  each  horse,  to  the  intent  that  the 
owner  by  this  certificate  might  be  assured  of 
the  full  vahie  to  be  paid  him,  ia  case  the  horse 
wasiost.  This  appears  Claus.  34  £d.  1,  Af. 
16,  where  the  <  custodes  Marchiae  Scotiae,'  as- 
signed '  pro  defensione  Marcbia,'  were  to  do  it. 
Br.  irrot.  in  the  26  Ed.  1,  Rot.  105,  106,  the 
Scots  having  entered  the  realm,  divers  '  bomi- 
'  ctdia,  incendia  et  alia  focinora  perpetrantefs,' 
there  the  horses  md  vadia,  for  Defence  were  to 
lie  appraised.  2  Pars  Pat.  10  Ed.  2,  the  same; 
and  the  Scotii^h  Roll  of  the  21  Ed.  3,  M.  7, 
the  s^aie,  pronl  jus  est.  That  thereupon,  since, 
the  subject  hath  recovered  of  the  king,  are 
many  cases.  I  will  instance  but  in  two  or  tliree. 
In  ^  Ed.  1,  Rot.  16,  dors.  Robert  Heibam  re- 
covered  20  marks  in  the  Exchequer, '  pro  equo 
'  perdito  in  cooflictu  Dover  inter  homines  re- 

*  gis  et  inimioos  Francis  ;*  at  which  time  the 
French  had  assaulted  Dover,  and  burnt  the 
priory  and  a  great  part  of  the  town.  Br.  Hil. 
17  £d.  2,  '  pro  restauratione  trium  equorum 
«  perditor'  at  Carlisle.  9  Ed.  2,  Com.  P.  9 
£d.  2.  Richard  Waldegrave  recovered  for 
horses  lost  at  Carlisle.  Cora.  Hil.  2  Ed.  3, 
lor  wages  '  pro  ucstauratione  equorum  percli- 
'  tor' '  and  burying  of  the  dead  when  the  Scots 
had  entered  the  r^m  at  Stanope-Park,  for  one 
troop  58,000/.  allowed,  «  babita  inde  delibera- 
'  tione,'  and  adjudged. 

-  For  Castles,  the  antient  Forts  and  Bulwarks 
for  Defence,  the  statutp  14  Ed.  3,  c.  13,  says, 
That  merchants  without  any  commission  or 
power  from  the  king  shall  victual  them,  so  that 
tbe  people  shall  not  be  compelled  to  sell  ajsainst 
tlieir  will.  That  this  statute  in  this  particular 
is  not  *  introductivum  novae  legis,'  is  cleared 
by  the  Case  Trin.  16  Ed.  1,  Rot.  93.  Wilts,  in 
a  Bttle  Roll,  and  in  a  great  Roll  of  the  siame 
|car^  Rot.  19*  when  ia  Trin.  by  John  Eyes- 


borne  ag^nst  John  Flavell,  *  Quia  blada  et 
'  gar  has  suas  cepit/  the  Defendant  says,  he 
was  Constable  of  tlie  kin^*s  Castle  of  die  De«- 
vises,  and  tliat  he  had  '  in  prseceptis  Domini 
'  Regis,  quod  mur*  faceret*  to  the  castle  '  de 
'  morturo  stauro  vel  de  bladiis ;'  and  of  these 
things,  and  that  by  virtue  of  this  writ,  he  took 
an  inquest  to  know  where  he  might  have  best 
these  provisibns,  <  ad  minus  nocumentum  p&> 
'  trim :'  and  the  jury  found  it,  that  the  Defend- 
ant might  take  it  'ad  minus  nocumentum  pa- 
'  triae  /  of  the  Plaintiff;  and  that  he  came  to 
the  Plainti£f*s  house,  and  offered  to  buy  '  pro 

*  deoariis  et  ad  usom  regis;*  and  that  becausa 
tlte  Plaintiff  refused  to  sell,  they  departed  from 
his  house ;  the  issue  joined,  and  found  against 
tlie  Defendant ;  100  marks  damages  given  th^ 
Plaintiff,  and  adjudged.  There  were  always 
antiently  visores  operationum^  and  they  upou 
oath  certified,  that  they  saw  the  king*8  money 
expeiuied,  which  was  demanded  in  the  Exche- 
quer. And  for  Victuals,  as  they  were  bought 
with  the  king's  money,  so  when  they  grew  stale, 
or  the  danger  was  passed,  they  were  sold  agaiii 
to  the  kio^*s  use. 

My  Lords,  that  even  in  the  time  of  war, 
when  the  Frontier  Towns  and  Castles  were  be- 
sieged, and  the  Borders  invaded,  that  evea 
then  the  king  did  bear  the  Charges,  appears  by 
the  allowances  in  the  Exchequer,  Trin.  27  Ed. 
1,  Rot.  47,  '  pro  tuitione  Newcastle  contra 
'  Scotos,  qui  hostiliter  Regnum  in  partibos  iltis 
^invaserunt.*  M.  31  Ed.  1,  Rot.  2,  the  Scots 
besieged  Carlisle,  26  Ed.  1,  and  allowance  now 
de  exUibus  Castr*  which  was  the  kingfs.  And  in 
the  27  Ed.  1,  75,  10,000/.  allowed  pro  inget^ 
and  Trin.  32  Ed.  1,  Ret.  11,  12.  Visis  comput, 
28  Ed.  1,  RoL  71.  '  prout  justum,  quia  Scoti 
'  contra  regem  hostiliter  insurgunt/  therefore 
<  de  thesauro  Regis,'  Berwick  is  fortified ;  et 
Rot.  78,  dors,  it  appears  that  the  sheriff  of 
Yorkshire  had  carried  10,000/.  *  de  thesanro 

*  Regis*  to  those  parts.  Br.  M.  17  Ed.  2, 
'  propter  frequentes  egressus  Scotorum  in  reg- 
'  no/  the  Castle  of  Sandall  at  the  king's 
charf^eis  fortified  prout  juslwn,  and  allowance 
given.  And  Brevm  Hil.  that  year  the  castle  of 
Homey  for  the  same  cause  was  fortified,  the 
Scots  having  entered  '  circa  prsedict'  Castrum 
'  et  apud  Lancaster.'  3  et  4  Phil,  et  Mar. 
Dyer.  162.  b.  One  in  execution  for  debt  io 
the  Fleet,  who,  as  the  Book  saith,  was  a  man 
very  necessary  fur  the  war ;  and  it  was  moved 
by  the  kine's  attorney,  '  per  mandatum  con- 
'  cilii,*  if  the  prisoner  might  be  hcensed  with 
a  keeper  by  the  queen  (o  go  to  Berwick  for  the 
defence  of  it,  or  no ;  and  it  was  held  by  all 
the  Judges  af  the  KingVBeuch  and  Coounon 
Pleas,  that  the  license  was  not  good ;  and  4  et 
5  the  same  Case  cited  accordingly  to  have  been 
the  opinion  of  all  the  Jadges. 

My  Lords,  fur  Prisoners  taken  io  defensive 
Wars,  and  likewise  for  pledges  and  hostages 
for  securing  the  peace,  that  the  charge  and 
maintenance,  and  the  carrying  them  to  the  se- 
veral plaoes  of  their  abode,  We  been  always 
borne  by  the  kingis  of  this  realm,  the  aUowanc«» 
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thereof  in  the  Excliequer  are  so  frenttenti  that 
I  intend  to  cite  none  of  them,  save  timt  for  the 
prisoners  taken  in  the  conflict  at  Dover  before 
spoken  of,  which  is  Comin'  4  Ed.  2,  Rot.  522. 
dors,  neither  do  I  find  it  at  any  time  stood 
upon,  save  only  8  Ed.  9,  among  the  Br.  Trin. 
8  Ed.  2  Rot.  88,  dors.  But  the  reason  is,  be- 
cause that  after  the  death  of  Ed.  1,  in  the  com- 
missioii  of  granting  the  Coiistabicship  of  the 
Castle,  no  mention  was  made  of  the  prisoners; 
and  yet  even  in  that  Case,  upon  a  monstrtetit 
Regi,  a  writ  of  Privy  Seal  is  awarded  for  al- 
lowance proutjustum. 

My  Lords,  if  in  all  these  particulars  of  Sol- 
diers, Victuals,  Casiles  and  Forts,  Horses,  Pri- 
soners and  Pledges  in  case  of  a  defensive  war, 
Hie  main  supports  of  them,  the  kings  could  not 
tax  their  subjects,  but  have  borne  the  charge 
thereof  themselves  ;  I  shall  then  offer  it  to  your 
lordships  to  be  so  for  the  defence  in  general. 

My  Lords,  the  Allowances  in  the  Exchequer 
in  all  the  particulars  before-mentioned  are  fre- 
quent. In  the  Case  of  Mines^  the  profits  of 
silver  mines^  that  they  upon  an  accompt  in  the 
Exchequer  were  always  answered  unto  the 
king,  was  one  of  the  principal  arguments  for 
tlie  king's  right  thereunto;  and  there  fo.  390, 
it  is  held.  That  in  all  things  that  concern  the 
Revenue  of  the  crown,  because  they  are  there 
debated,  the  Record  of  the  Exchequer  shews 
not  only  tl}e  course  of  the  court,  but  what  the 
law  is  through  the  kingdom. 

My  Lords,  that  in  cases  of  War  and  Embas- 
sies the  Chequer  made  Allowances,  and  with 
^hat  great  consideration,  appears  by  the  sta- 
tute 5  Rich.  2,  c.  10,  that  they  were  not  al- 
lowed by  the  court,  till  the  party  brought  the 
great  seal,  or  the  privy  seal  for  it.  And  if  a  Writ 
of  Allowance  came  to  the  Exchequer  before  the 
court  had  examined  the  accompt,  yet  they 
never  made  Allowance  until  the  court  had  exa- 
mined it.    Hill.  25  Ed.  1,  Rot.  29.    '  Licet 

*  breve  de  allocatione  pendit  de  1,000/.  allo- 
'  candis  tamcnante  allocationem  factam  oportet 

*  inquirend*  si  pecunia  ilia  ad  opus  Regis  deve- 
'  nit  et  quod  ipsi  doceant  super  hoc  Curiam 

*  R<^.'  And  Trin.  25  Ed.  1,  Rot.  47,  the 
Allowances  are  never  in  gross,  but  by  particu- 
lars. 

My  Lords,  the  next  proof  that  I  shall  hum- 
bly offer  unto  your  lordships,  is  in  that  of  bor- 
rowing of  Money  by  the  king  for  the  Defence 
of  the  realm;  which  as  they  have  usually  done 
it,  so  it  is  as  clear,  that  not  only  upon  Peti- 
tions, their  own  pleasure,  and  upon  grace,  bqt 
likewise  upon  suit  they  have  been  adjudged  so 
to  do  in  the  ordinary  courts  of  justice.  Comm' 
Pasch.  31  Rot.  41,"  149/.  borrowed  of  Henry 
Thompson,  *  pro  defensione  touus  Regni,'  was 
sued  for,  and  repayment  ordered.  M.  10  Ed. 
2,  Rot.  160.  *  Urandes  pccunias  summaj*  bor- 
rowed by  the  king  for  that  purpose,  and  order 
for  repayment.  Br.  3  Ed.  2,  Comm'  Princip. 
Rot.  664/.  My  lords,  in  this  particular  I  shall 
/Cite  but  this  one  case  more,  Comm*  Pasch.  29 
£d.  1,  Rot.  18.  the  king  *  pro  urgentissimis 
'xegtu  negotiis  et  defensione  totias  regni/  had 


seized  divers  sums  of  money  in  all  the  Ab« 
bies  and  Catbedmls,  and  -other  religious  bouses 
in  the  realm, '  et  quo  citius  commode  poterit* 
promised  payment.  In  tiie  parliament  29  £d« 
1,  at  Lincoln  the  king  is  petitioned  for  repay* 
ment  of  these  monies,  who  promiseth  repay- 
ment '  Ita  quod  regis  conscientia  super  hoc 

<  exoneret,' and  there,  end  Rot.  19.  divers  sums 
are  adjudged  to  be  paid. 

My  Lonis,  I  shall  thus  humbly  offer  this  unto 
your  lordships,  that  if  the  king  had  couceired^ 
that  when  himself  wanted  money  for  the  de* 
fence,  that  h'i  might  bave  ^iiarged  his  subjects, 
he  would  never  have  made  this  answer  of  Re- 
payment, '  ad  exonerandum  conscientiam'  fbr 
then  in  equity  and  conscience"  the  parliametrt 
should  have  taken  care  for  the  satisfaction  of 
these  debts,  or  should  at  leastwise  have  distri- 
buted part  of  the  charge  upon  all  his  subjects  ; 
neither  should  the  parties  have  had  full  sati»- 
faction  for  all  their  debts,  but  should  hav9 
borne  part  themselves.  By  the  statute  S5 
Hen.  8,  c.  12.  the  king  for  the  Defence  of  the 
realm  had  divers  great  loans  made  to  hiui. 
Now  likewise  there  being  great  cause  of  neir 
defence  against  France  in  Scotland  in  aiH 
of  the  king,  they  release  these  Assurances 
given  by  the  king,  and  tkewise  release  to  thte 
king  all  suits  and  petitiims  concerning  thosb 
moneys. 

My  Lords,  I  am  now  come  to  the  other  au- 
thorities for  proof  thereof,  which  is  by 'acts  of 
parliament.  My  Lords,  before  I  come  to  tbiB 
acts  of  parliament  themselves,  I  shall  humblj 
offer  unto  your  lordships  the  Summons  and 
Preparatives  to  them. 

First,  The  *  ardua  regni  negotia'  for  which 
they  are  called,  are  principally  *  defen-ionem 

*  concementia;'  that  these  are  not  the  way  and 
manner  of  Defence,  and  their  advice  therein, 
but  the  Supplies  and  Aids  for  this  Defence, 
I  have  presented  clear  Proofs  to  your  lordships 
before.  That  these  Aids  cannot  be  raised 
without  their  consents,  is  strongly  inferred  in 
this,  that  the  knights  of  the  shires  ore  to  have 
'  plenam  et  sufficientem  authoritatem  pro  se  ^t 

<  comitate  comitatus  pr«d'  ad  faciend  et  con- 
'  sentiend'  to  the  things  in  '  negotiis  ante  6iCt\i* 
If  this  miglit  be  done  without  consent  of  the 
commons,  this  in  the  writ  would  be  neediest. 
But  that  this  cannot  be  done  without  their  con« 
sents,  is  cleared  by  the  words  following  in  the 
negative, '  Ita  quod  pro  defectu  potestatis  hu- 

*  jusmodi  dicta  negotia  infecta  non  r^maneant 

*  quovismod.*  This,  my  lords,  is  the  constant 
form  of  modern,  and  all  the  antient  Writs,  and 
shews  clearly  that  the  commons  without  their 
consents  in  parliament,  are  not  chargeable  to  a 
defensive  war. 

In  the  acts  of  parliament,  I  will  begin  with 
that  of  William  the  Conqueror,  anno  4  of  his 
reign  ;  which  besides  that  it  is  cited  in  the  pre- 
face of  the  8th  Report,  and  Instit.  fol.  75,  and 
by  Ingulphus  fo.  519,  and  Mr.  Selden  in  his 
Eadmerus,  page  171,  it  is  likewse  upon  Re- 
cord, and  inrolled  in  the  Red  Book  in  the  Ei- 
chequer,    Thewordrare  these,  ^^0^"°^^  ^* 
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jasticcy  sbem-s  the  personal  care  that  all  hj 
their  oath  of  allegiance  ought  to  bear  to  the 
comiDon  paace  and  good  of  the  realm. 

The  nest  Stotate  that  I  shall  present  to  your 
lordships,  is  that  of  Uunninf^  Me:id,  17  Johan- 
ni»  regis ;  the  words  are  liiese,  '  Nullum  bcu- 
^  tagium  vel  auxtiium  ))ona  m  re^no  nostro  nisi 
'  per  conunune  cousthum  rrvni  nostri  nisi  oH 
'  corpus  nustroDi  redwiuml*/  tuid  ti  kni%\a  ins 
*  eldest  son,  and  t.>  luiir.y  his  eldest  daughter. 
As  iu  words  tUese  extend  to  th"  Defence  ;  be- 
cause all  Supphes  fur  tuat  pur}>09«  from  the  sub- 
ject, lliey  are  only  in  auxllUm^  or  iu  iubventione 
trpcnsor  of  the  kinp,  who  as  before  is  provided, 
is  principally  boJnd  tl)ereuuto :  ad  may  the  in- 
tent Ukfwise  be  further  gathered,  first  from 
this,  that  the  nord  auxUivm  is  joined  with  that 
of  Scutage,  which  is  for  the  Defence ;  and  like- 
%vi»e  from  this,  tliat  particular  ^itisfaction  ia 
made,  by  other  parts  of  tliat  statute,  to  those 
that  had  been  disseised  by  R.  2,  and  king  John, 
which  were  things  done  only  for  tlie  increase 
of  tlieir  revenue,  without  shew  of  the  common 
defence.  That  both  before  9  Ilcn.  8,  and  af- 
terwards SO  £d.  1,  this  was  a  Statute,  and  so 


'  fimiCer  pnecipimus  et  concedimusqood  omne^ 

*  liberi  homines  totius  monarchiae  regni  nostri 

*  anglis,  habeant  et  teneant  terras  iiuas  et  pos- 

*  aessiones  saas  bene  et  in  pace  libere  ah  omni 

*  exactione  in  justa  et  ab  omni  tallagio.  It;i 
'  quod  nihil  ab  eis  exigatur  vel  capiatur  nisi 

*  aervititi>n  soum  liberum  quod  de  jure  nobis 

*  facere  del>ent  et  facere  tcnent'  et  couoessutn 
'  jure  bxrcditario  in  perpetuum  per  ctimmune 
'  concilium  (otius  regtii  nostri  praMl\* 

My  Lords,  t}>e  words  by  reason  of  the  dis- 
junctive *•  ei  ab  omni  tallagio*  are  plain,  that 
the  king  shall  not  exact,  nor  take  any  thing  of 
any  freeman,  but  what  his  Tenure  binds  him 
unto.  As  in  words,  by  re:ison  of  tbe  generality 
of  them,  it  extends  to  cases  of  the  detence  of 
the  realm  ;  that  it  doth  so  in  intent,  I  shall  en- 
deavour thus  lu  present  It  to  your  lordships. 

The  MiliUry  .Services  before  mentioned  for 
the  Defence  ol  the  realm,  they  are  by  Bracton 
attributed  to  tbe  (Tooqueror^s Institution;  for  in 
his  second  Book  fo.  36»  .^peaking  of  them,  he 
aaithy  '  Secundum  quod  in  Conquestu  fuit  ad 

*  inventum/  Fluwden,  in  t lie  Argument  of  sir 
Thomas  Tresham's  Ciise,  iue.ins,  the  Conque- 
ror bad  to  do  it  by  reuson  of  the  many  Attain- 
ders of  those  that  took  part  with  Harold,  and 
after  his  death  with  Edgar  Atheling.  That  he 
did  tt  in  a  great  part,  ap|:>ears  by  Matth.  Paris 
fo.  8,  that  he  put  all  the  clergy  tliat  before  held 
in  Franke  AJraogne  tnh  territute  Militari  to  do 
service  tempore  hottiUtatis^  and  by  the  county 
palatine  of  Durham  and  Chester  in  those  places 
of  danger.  In  the  Book  of  Knights  Fees  in 
lien.  3d  s  time,  it  appears  by  t>ie  Certificate, 
tliev  had  sometimes  '  de  veteri  Feoiiaroent" 
end  sometimes  *  de  novo/  And  by  some  of 
them  it  appears,  that  the  tenures  '  de  novo  Fe- 

*  offament'  *  were  before  king  Stephen's  time, 
and  therefore  it  is  probable  that  the  Veteri 
might  be  those  created  by  the  Conqueror.  The 
Provision  for  Soldiers  pay  by  tenures  was  like- 
wise of  his  Institution,  as  appears  by  that  be- 
fore cited  out  of  the  Black  Book,  lib.  1,  cap. 
27,  that  *  in  primitivo  regni  statu  post  conques> 
'  tum  ad  stipendia  et  donat*  militum'  out  of  the 
castles  and  other  lands  '  in  quibus  agricultura 

*  non  exercebatur  pecunia  numerata  succres- 
^  cebat.'  The  policy  and  provision  of  the  Con- 
queror for  the  Defence  bemg  by  Tenures,  when 
in  this  act  of  parliament  he  says,  '  quod  nihil 
'  ab   iis  exigatur  vel   capiatur,  nisi  servitium 

*  suum  quod  de  jure  nobis  facere  tenentur,*  I 
humbly  conceive  shews  plainly,  that  the  sub- 
ject was  not  otherwise  to  be  chaiged  for  the 
Defence,  nor  further  than  by  their  tenure.  This, 
my  lords,  further  appears  by  other  parts  of  that 
act  of  parliament,  where  speaking  of  any  thing 
of  Charge  that  is  to  Ue  done  according  to  their 
tenures,  as  that  all '  bene  se  teneant  iu  equis  et 

*  armis  ad  servitium  suum  integrum  faciend*.' 
But  ill  the  next  place  speaking  of  the  Defence 
it  saith,  that  all  within  the  realm  '  sunt  fratres 
'  conjurati  pro  viribus  et  facultatibus'  to  defend 
the  kingdom  and  the  peace,  '  et  ad  judicium 

*  rectum,  et  justitiam  faciend*  ;*  the  coupling  of 
tlie  Dednicc  with  that  of  the  peace,  and  doing 


accounted,  t  have  before  proved.  And  in  the 
book  5  Uen.  9,  it  is  called  by  the  name  of 
^  Magna  Charta  sans  addition.' '  So  37  Hen.  8, 
in  tliat  solemn  confirmation  observed  by  Maxtb. 
Paris,  p.  115,  this  of  Running  Mead  is  o)n- 
firmed  by  the  name  of  Mag.  Char,  and  50 
Hen.  3,  p.  1230,  which  I  note  only  to  thi$  pur- 
pose ;  that  of  speaking  of  Mag'  C^hart',  this  of 
Running  Mead  is  intended  as  well  as  that  of  9 
Hen.  3,  as  part  thereof,  and  bodied  both  toge- 
ther; yet  that  neither  of  them  were  observed 
either  mking  John's,  or  Hen.  3's  time,  our  his- 
tories are  full  of  it.  And  by  the  pope's  bulls  of 
12  and  13  Hen.  3,  the  pope  absolvmg  the  king 
from  his  oaih  in  their  confirmation,  doth  h  be- 
cause, as  the  words  of  the  bulls  are, '  Juramen- 
'  tum  peccatt  vinculum  esse  non  debet :'  nei- 
ther till  after  29  £dw.  1,  as  I  sliall  hereafter 
prove,  were  they  at  all  observed  in  the  things 
concerning  the  king's  prerogative. 

The  next  that  I  shalt  cite,  are  the  statutes  of 
25  £dw.  1,  and  the  statute  '  De  Tallagio 
<  non  •joncedendo/  That  of  tlie  25  Edw.  i, 
c.  5  &  6,  the  grievance  is  for  aids,  task*»  and 
prizes  taken  through  the  realm,  fur  the  wars, 
shall  not  be  brought  into  any  custom  for  any 
thing  before  done,  be  it  by  roll  or  any  other 
precedent  that  may  be  found ;  and  further 
grants,  that  for  no  business  from  henceforth, 
he  will  take  any  such  aids,  tasks  and  prizes,  but 
by  common  consent  in  the  parliament  of  the 
realm,  and  for  the  common  profit,  saving  the 
ancient  aids  and  prizes  due  and  accustomed. 
My  lord«,  though  by  tbe  copulative  it  is  clear 
enough,  that  iiiere  must  be  a  consent  and  com- 
mon proBt  concurring,  and  although  the  saving 
of  the  antient  prize:>  and  aids  accustomed  migliK 
well  enough  have  been  satidfied  in  the  aid  ex- 
cepted in  Running  Mead,  and  the  prizing  of 
wines  and  purveyance ;  yet  to  out  these  and 
all  other  scruples,  the  statute  '  De  Tallagio,* 
&Q.  made  afterwards  for  that  purpose,  ia  ab- 
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solace  and  general:  That  no  talliage  or  aid 
shall  be  taken  by  the  king^  nor  that  any  of  hia 
'  officers  shall  take  any  com,  leather,  cattle,  or 
any  other  goods  without  the  consent  of  the 

My  lords,  to  bring  these  statutes  to  the  thing 
in  qaestion,  that  these  thinj^s  cannot  be  done 
thoueh  for  the  defence,  the  times  of  the  making 
of  them,  and  the  circumstances  concurring 
thereonto,  I  shall  present  unto  your  lordships. 

That  of  the  95th  of  £dw.  1,  by  the  date  ap- 
pears, wai  the  10th  of  Oct.  26  £dw.  1.  My 
lords,  the  king,  the  18th  of  Aug.  before  being 
at  Odimer  rewJy  to  go  over  into  FUnders,  the 
parliament  being  then  summoned  by  his  letters 
{Mitents,  Rot.  Pat.  85  Edw.  1,  m.  7,  Uking  no- 
tice of  the  constables  and  marshals  departure 
Irom  the  court  in  displeasure,  and  of  the  ru- 
mours oi  the  people,  that  the  king  refused  to 
seal  articles  sent  him  for  the  common  profit, 
for  the  redress  of  divers  grievances  done  to  the 
people*  For  the  Grievances  he  saith,  that  with- 
out those  thiogs  he  could  not  have  defended 
tlie  reahn,  and  yet  saith,  that  he  is  sorry  for  it, 
and  prayeth  that  this  may  be  his  excuse,  as 
iiiat  he  hath  done  those  things,  neither  to  buy 
lands  nor  tenements,  nor  castles,  but  to  defend 
himself  and  the  whole  realm  ;  and  that  if  he 
returned  again,  he  would  have  all  know,  that 
he  had  an  intent  .to  ameiid  all  those  things,  to 
xhe  honour  of  God,  and  content  of  his  people ; 
that  if  he  dies  in  this  service,  his  heirs  shall 
make  amends.  Hereby  it  appears,  that  the 
grievances'that  procured  this  statute,  were  for 
the  defence  of  the  realm;  therefore  from  hence 
it  follows,  that  the  aid  and  taxes  there  men- 
tioned were  for  the  defence.  So  likewise  that 
the  exception  of  the  antient  aids  extends  not 
to  those  of  the  defence,  that  being  the  thing 
wholly  complained  of.  This  declaration  of  the 
king  was  the  12tli  of  August ;  tlie  September 
after  the  king  bein^  at  Winchelsen,  those  arti- 
cles are  sent  unto  hiro,  to  which  he  deferred  for 
'  the  present  to  give  his  assent  tinto  them,  be- 
cause his  council  was  not  there,  and  so  saib 
over  into  Flanders.  This  statute  of  the  85th  of 
Edw.  1,  is  past,  the  king  beyond  the  sea,  the 
'  Teste  Edvardo  filio  nostro;  at  his  return,  as 
appears  by  Walsingham,  p.  48,  the  king  is  de- 
sired to  conBrm  these  articles,  which  in  Wal- 
aingbam,  p.  40,  are  the  same  word  for  word  as- 
the  totute  *  De  Tallagio,'  which  the  king  then 
deferred;  27  Edw.  1,  thev  desire  it  again,  which 
the  king.doth  with  a  '  SaWo  jure  corons  nostrs 

*  in  fine  adjecto,  quod  cum  audissent.comites 
'  cum  displacentia  ad  propria  discesserunt,' 
aaith  the  Author,  *  sed  revocatis  ipsis  ad  quind* 
'  Paach'  omnia  sunt  concessa.' 

That  the  Statute  <  DeTallagio'  was  after  that 
of  85  Edw.  1,  is  plain  in  t>)is,  by  the  kings  go- 
ing over  into  FInaders  without  assenting  unto 
any  articles,  in  Sept.  and  10  Oct.  following,  as 
appears  by  thnt  statute  85  Edw.  1,  itself,  it  wr^s 
made;  and  likewise  by  the  statute  <  De  Tal- 

*  lagio*  itself,  tlie  kiqg's  releasing  all  rancour  to 
j:he  earl  marshal  and  oonstatile  who  had  most 
iPiffended  lum,  and  first  preteuted  tjiese  articles 

VOL.  lU. 


to  the  king.  My  lords,  I  shall  add  this  only, 
as  I  conceive  it  will  not  be  proved,  that  tliU 
king  either  before  or  after  the  making  of  this 
statute,  or  any  of  his  successors  since,  evec 
claimed  this  absolute  power  over  their  &;ibjects,  ^ 
as  to  lay  aids  and  talliages  upon  tliem  for  th«*' 
supporration  of  their  own  private  estates,  ab- 
.stracted  from  the  common  defence  or  good  of 
the  kingdom.  This  king  at  this  time,  we  se« 
by  his  own  declaration,  was  far  from  it.  This 
last  Statute  fully  satisfied  those  that  desired  it;^ 
for  as  Wolsingnam  saith,  '  Ad  eorum^  votum 
'  absolute,  omnia  sunt  concessa.'  If  tlicrefore 
it  extends  not  to  that  of  defence,  I  shall  hum- 
bly offer  it  by  what  construction  of  it  our  an- 
c^tors  judigmeots  and  discretions  will  be  fVeed 
from  a  great  deal  of  censure,  that  were  so  well 
contented  with  it. 

My'  lords,  Mag.  Chart  being  confirmed  at 
the  same  time  when  the  statute  25  Edw.  1^  was 
made,  and  both  that  and  tlie  statute  '  De  Tal- 
<  lagio'  being  only  articles  upou  Mag.  Chart, 
they  were  all  of  them,  as  I  conceive,  intended 
in  the  subsequent,  and  so  oft^n  confirmation 
of  Magna  Charta. 

My  lords,  the  next  is  t)ie  statute  of  14  Ed.  3, 
c.  1,  that  the  people  shall  not  he  compelled  to 
make  any  Akl,  or  to  sustain  any  charge  but  in 
parliament.  Thnt  this  cannot  be  done  for  the 
defence,  will,  ns  I  conceive,  be  inforced  from 
the  words;  for  a  great  subsidy  having  been 
granted  as  well  for  the  war  on  this  side  the  sea, 
that  is  for  defence,  as  for  the  French  wars,  it  is 
declared,  that  this  shall  not  be  drawn  into  ex- 
ample, and  that  o^t  of  parliament  ilicy  shaU 
not  be  compelled  to  sustain  any  charge ;  and 
then  it  is  further  enacted,  that  this  subsidy  and 
all  the  profits  of  wardsliips,  escheats,  and  other 
profits  of  the  realm,  shall  be  spent  for  defedce 
and  safeguard  of  the  realm,  and  the  wars  in 
Scotland  and  France,  and  not  otherwhere :  %9 
that  this  statute,  as  I  conceive,  all  put  together^ 
bears  this  sense.  That  the  subsidies  granted  in 
parliament,  and  tlie  wardshi|)s  being  a  fruit  of 
the  tefturcs  created  for  tlie  defence  of  the 
realm,  and  qthcr  profits  arising  to  the  king  by 
way  of  prerogative,  are  to  be  spent  for  the  de- 
fence of  t|;ie  realm,  and  the  king's  other  wars ; 
but  that  no  aid  or  charge  for  any  of  these  can 
be  laid  upon  the  commons  without  consent  in 
parhament.  My  lords,  that  the  practice  of  the 
king,  I  mean  Edw.  3,  was  contrary  to  tl^ese 
statutes,  and  that  they  were  not  kf  pt,  appeata 
by  the  Parliament  Roll,  15  Edw.  3,  ro.  9,  the 
next  year  after,  wliere  the  commons  slvew  that 
their  got  ids  were  seized,  and  their  bodies  im- 
prisoned without  any  suit  commenced  against 
them. 

My  lords,  the  next  which  I  shall  cite  ar^  th« 
statutes  of  8j  Edw.  3,  and  1  Ilich.  3,  against 
Loans  and  Benevolences,  v\hich  I  shall  humbly 
offer  unto  your  lordships  on  this  ground, '  Ad  ea 
*  qua  frequent! us  ac<*iaerinl  adparantur  leges.' 
As  for  luy  part,  I  have  seen  general  loans  and 
benet'oleticrs,  but  they  were  for  the  d^ft-nce ; 
so  I  conceive,  if  they  were  otherwise,  t!iey  were 
but  few  in  respect  of  the  9the:i.   Tlie  cum:non 

3m  '        * 
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grievances  therefore  being  by  loans  and  bene- 
volences of  that  nature,  these  statutes,  I  con- 
ceive, were  made  against  them ;  for  these  not 
being  within  the  words  of  any  of  the  (brmer 
statutes,  thai  therefore  the  kings  might  with 
the  more  colour  pat  them  ia  practice,  and  on 
the  other  side  being  as  equally  dangerous  to 
the  suhjectSi  because  of  the  displeasuife  by  de- 
nial,  they  procured  the  statutes,  lliat  Loans 
for  the  Deieoce  were  after ^25  £dw.  3,  counted 
nnlawfuly  appears  by  Walsinghani,  p.  179,  that 
44  Edw.  3,  the  king  *  Sinistro  const  lio  magnas 

*  summas  pecunis'  of  all  sorts  '  petiit,  asserens, 

*  quod  in  defensionem  ecclesic  et  regni  iltas  ex- 
^  penderet,'  but  that  the  people  would  not  lend. 

My  lords,  the  next  whicn  I  shall  cite  is  di- 
rect in  words,  w>hich  tlioush  it  be  not- an  act 
of  pai4iament,  yet  the  weight  of  the  authority 
by  putting  of  it  will  appear.  In  the  second 
part  of  the  Parliament  Roll,  2  Rd.  2,  m.  3,  4, 
5,  the  king  being  beset  with  the  enemies  of 
France  and  Spain,  and  Scotland,  who  all  three 
by  land  and  sea  invaded  the  realm ;  the 
privy-council  not  willing,  in  a  thing  so  much 
concerning  the  realm,  to  take  the  whole  charge 
of  it  upon  themselve*,  nur  desiring  so  soon  to 
call  a  parliament,  a  parliament  but  a  little  be- 
fore being  dissolved ;  they  thcrefbre  resolved 
to  assemble  a  great  council  of  inon  of  the 
bishops,  lords  and  other  gr«at  tnei\  nnd  sages 
of  the  realm,  who  meeting  and  finding  the  ab- 
solute necessity  of  a  preparation  for  defence, 
and  that  the  king  wanted  money  to  do  it;  what 
their  full  and  fiual  resolution  in  this  case  of 
extremity  for  detence  was,  I  shall  read  the 
words  of  the  Roll ;  they  say,  '  Pur  conclusion 
'  final  quils  ne  poient  cest  mischicfe  remediec 

*  sans  charger  les  comm'  del  royalme,  quel 
'-cban^e  ne  poient  de  fait  ne  grmu  sans  ptiHia- 
^  meat  :*  and  therefore  the  necessity  being  ur- 
gent, the '  great  men  lend,  money  for  the  pre- 
sent, with  advice  presently  to  call  a  parlia- 
ment, at  well  CO  provide  for  the  repayment  of 
this  Loan,  as  for  turther  Supply,  It*  is  true; 
my  lords,  that  this  king  was  at  this  time  within 
age^  and  it  is  likely  that  many  of  his  council 
had  been  Edw.  3,  his  grandfather's  privy-coun-t 
cil,  who  well  knew  his  prerogative,  and  ex- 

.  tended  ic  as  far,  by  reason  of  his  great  wars,  to 
the  cbatving  of  his  subjects,  as  any  before  him, 
or  since  bis  time.  And  that  not  only  the  privy- 
council,  but  likewise,  as  the  tecord  saitn,  al- 
most all  the  prelates  and  others,  dukes,  earls, 
barons,  bannerets,  and  other  sages  of  the  realm, 
which  I  conceive  were  the  judges,  should  be  so 
for  from  putting  this  in  execution,  that  they 
declare  in  the  negative  upon  full  deliberation, 
that  die  commons  cannot  be  charged  herein^ 
but  in  parliament,  themselves  Ukewise  thereby 
being  to  undergo  a  present  charge,  by  lending 
to  supply  that  necessity ;  the  authority  must 
needs  be  weighty :  and  upon  second  thoughts 
afterwards,  the  same  was  declared  in  full  par- 
liament by  the  Lord  C^hancellor,  and  so  after- 
wards entered  upon  the  Roll  without  any  qua- 
lificatioji  at  all,  which  adds  farther  to  the  autho- 
rity thereof. 


Uh.  Feb.  3  Car.  A  commisaion  issued  t» 
divers  great  lords ;  the  end,  as  appear*  by  the 
words,  was  for  aiding  the  king's  allies  beyond 
sea,  and  for  the  defence  and  safety  of  the  king- 
dom and  people.  They  were,  by  the  comr 
mission,  to  raise  money  by  imposition  or  other- 
wise, which  without  extreme  danger  to  the  king, 
kingdom,  and  people,  can  admit  no  Jong  delaj^ 
wherein  form  and  circumstances  are  to  be  dis> 
penscd  with  rather  than  the  substance  lest. 
This,  my  lords,  was  »  commission  to  tex  the 
subjects  in  time  of  necessity  for  Defence.  The 
Inst  parliament,  this  commission  as  against  the 
law  was  condemned  by  bo(4i  houses,  and  cao> 
celled  in  his  majesty *8  presence. 

Philip  Comines  in  his  5th  book,  cap.  8,  ob- 
serving the  same,  above  all  other  coinraende 
the  policy  of  the  English  laws  and  government; 
and  both  he  and  Bodinus  Reipnblic.  lib.  6, 
c.  1 1,  and  Pasquerus  Advocate-General  in  the 
king  of  France  his  Chamber  tjf  Accoropts  in 
his  «ccond  Book,  c.  6  and  7«  all  shew  this  like^ 
wise  to  be  the  ancient  law  of  France ;  and  bow 
the  practice  comes  now  to  be  otherwise,  there, 
Pasquerus  shews  at  larfe ;  and  that  the  kings 
sometimes  endeavouring  to  the  contrary,  found 
so  much  diihculty,  that  they  afterwards,  espe- 
cially Charles  the  5th,  procured  hy  the  consent 
of  the  three  estates  these  aids  for  defence  t^ 
be  granted  for  3  or  4  years  together :  And  thnt 
this  consent  of  the  people  at  the  first,  was  af- 
terwards that  which  gave  the  occasion  to  the 
king  to  take  it  without  consent ;  and  therefore 
he  concludes,  that  France  being  <  Un  Royalme 
'  de  Consequence,'  that  they  must  not  easily 
promise  any  thing,  though  but  once,  which  they 
will  not  be  willing  to  permit  for  ever. 

My  lords,  I  have  now  done  with  the  Proofe  ; 
ill  the  next  place  1  shall  endeavour  an  Answer 
to  some  few  Objections  that  are  obvious,  boib 
from  Reason  and  Authorities. 

For  those  of  Authorities,  13  Hen.  4,  14,  16, 
Gasooigne's  Opinion  that  tlie  king  may  charge 
his  people  without  parliament,  to  a  thing  that 
is  tor  the  common  profit  of  the  people ;  the 
thing  that  he  applies  it  to,  is,  that  the  king  may 
grant  Pontage  and  Murage,  &c.  My  lords, 
that  the  king  may  grant  both  these,  and  Tolls 
upon  erection  of  a  new  foir  or  market,  or  pave- 
a^e,  I  shall  not  deny.  The  Answer  that  1  shall 
give  to  them  is,  first.  That  these  Grants  do 
charge  venalia  only,  that  is,  goods  carried  to 
those  places  for  merchandize;  but  that  any 
tax  may  be  laid  '  secundum  statum  et  focaU 
*  tates,'  either  upon  the  Hundred  or  Couftty,  I 
shall  humbly  deny  it. 

It  is  true,  my  lords,  by  the  Conqueror's  laws 
it  appears,  that  cities  and  walled  towns  were 
for  I  ho  Defence  of  the  country,  and  therefore 
by  those  laws  im  Fair  or  Market  might  be  kept 
but  in  *  civitate  aut  bnrgo  muro  waliiar.* 
Therefore  in  Doomsday-Book  in  all  such  Cases 
it  is  found,  that  there  are  so  many  *  mon^one^ 
<  mnrales,'  which  by  their  teonre  when  need 
was,  were  bound  '  ad  muhim  refidendV  That 
no  other  land  that  holds  not  by  that  service  is 
liable,  appears  by  the  Parliament  Roll.    1  Ricv ' 
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S,  pan  2,  m.  f6,  where  all  the  cities  and  1>q- 
roughflof  England  pcticioo,  that  in  tliis  liiue 
of  danger  they  not  being  able  with  their  mer- 
cbandite  to  do  it,  that  oibeis  that  had  hinds 
iMrithio  the  towns  might  he  tnade  coQtributaric9> 
who  before  were  at  no  part  of  the  charge. 

The  Answer  is,  that  ail  according  to  their 
Tenure,  a»  tliey  have  antiently  done,  so  shall 
they  stiU;  and  if  this  might  be  done,  there 
MToold  have  been  no  need  of  tlie  statutes  of  8 
&  3  Phil,  et  Mar.  c.  1,  23  £liz.  c.  4,  for  giving 
power  to  tax  men  ^  secundum  statum  et  iucal- 

*  tales/  ro  repair  Castles  and  Towns  within  20 
liiiies  of  Scotlaiid, 

For  the  Tolls  and  Pontages  and  Paveages, 
as  there  is  a  great  deal  of  equity  that  those 
which  receive  beneBt  by  bringing  their  goods 
to  the  market,  and  over  the  bridge,  should  con- 
tribute to  ilie  charges  that  make  mid  maintain 
the  inarkel-piaces  and  the  bridges ;  so  neither 
are  tliey  compulsory,  but  voluntary  charges: 
For  as  no  man  pays  but  he  that  receives  the 
faeuetic,  so  none  is  compellable  thereunto,  but 
is  lell  to  liis  liberty.  Neither  is  there  any  co^ 
lour  in  respect  of  the  town  itself  to  whom  the 
murage  or  pavenge  is  granted,  why  they  should 
not  fale  charged,  because  the  grant  cannot  be 
i>ut  at  their  own  suits  ;  for  if  it  be  not  at  the 
suit  of  toi  (ntrge/uium,  the  Grant  is  void,  and 
to  be  revoked. 

It  may  be  further  objected,  that  as  the  law 
bath  entrusted  the  way  and  manner  of  mana|^ 
•Qg  of  Defence  wholly  and  independently  to  his 
Inaiesty,  so  hkewise  of  Aids  and  Means,  as  the 
^  Causa  sine  qua  non  ;*  and  therefore  his  mnjes- 
ty  should  Aot  be  dependent  upon  the  parlia- 
ment for  them. 

'^  My  lords,  the  near  relation  between  his  ma- 
jesty and  the  parliament,  that  they  are  hut  one 
ooffy,  bath  been  presented  unto  your  lordships, 
and  that  his  majesty  did  exercise  the  tummum 
imperium  there.     £!>din.  lib.  1,  cap.  nit.  says, 

*  quod  ejusd'  esset  potestat*  tributa  nova  impo- 
'  nere  cujus  est  legem  terrs;'  bat  that  the  le- 
gislative is  not  in  his  majesty,  out  of  parlia- 
ment, will  be  granted. 

The  Subjects  interest  being  as  nearly  con- 
cerned in  the  Defence,  as  his  majesty's  is ;  as 
tliere  is  no  cause  to  fear  that  they  should  not 
be  willing  to  proportion  the  aid  to  the  occasion ; 
ao  neither  can  the  law  presume  otherwise, 
vrhicb  hath  so  high  an  opinion  of  the  judgment 
and  integrity  of  this  court,  that  as  it  is  in  the 
Comm'  398,  it  is  unlawful  for  any  man  to  con- 
ceive any  dishonourable  tiling  of  it. 

My  lords,  my  last  Answer  thereunto  is,  thnt 
by  the  law  the  king  bath  as  independent  a 
power  to  make  a  foreign  war,  aS  to  make  a  de- 
fensive. It  will,  as  I  conceive,  be  granted, 
that  in  this  case  his  majesty  hath  not  power  to 
tax  the  Subject ;  for  then  it  would  follow,  that 
as  well  as  to  the  conquering  of  the  next  adjac- 
ent realm,  so  of  all  Europ?,  the  subject  should 
be  at  the  charge,  and  yet  the  land  conquered  be 
only  his  majesty's ;  and  yet  upon  this,  ground, 
in  respect  of  the  equality  of  the  powers,  it  might 
be  4oQe.*->^eilher|  as  I  humbly  conceive,  doth 


this  only  answer  the  objection,  but  returns 
upon  the  other  side ;  for  his  majesty  has  power 
to  make  an  offensive  war,  which  for  the  most 
part  causeth  a  defensive;  by  this  means  it 
should  be  in  bis  majesty's  power  to  make  a  de- 
fensive war,  and  to  tax  the  subject  for  the 
maintenance  of  it. 

Myjords,  the  last  Objection  whereto  I  shall 
endeavour  an  Answer,  btands  thus  *.  The  par- 
liament is  a  great  body,  and  moves  slowly ;  and 
that  the  case  may  be  such,  that  the  cause  may 
be  lost  before  the  parliamentary  supplies  come. 
My  lords,  how  means  of  effecting  so  sudden 
and  so  great  a  surprize  can  be  so  secretly  car- 
ried, I  bhall  not  examine  it  in  reason,  but  thaO 
humbly  offer  unto  it  these  Answers : 

That  the  service  whereby  the  law  hath  pro- 
vided for  the  Defence  both  for  land  and  sea, 
they  have  both  the  same  limitation  of  timis 
with  the  parliamentary  Supplies  in  the  sUid- 
mons  of  the  tenants  by  knight's-service  ad  eS" 
ercitum^  and  of  the  Cinque-Ports ;  forty  days 
Warning  is  to  be  given,  as  is  for  the  parliament. 
And  so  it  is  probable,  for  that  of  Mould,  13  S. 
1,  It  was  for  others  that  held  by  sea-service. 
And  anciently  the  summons  ud  esercitum  to  the 
ports,  and  for  the  parliament,  went  out  toge- 
ther, or  much  about  the  same  time,  that  the 
parliament  might  assess  the  escnage ;  and  in 
case  the  tenures  and  other  revenues  were*  not 
able  to  maintain  tlie  war,  that  the  parliament 
might  provide  for  further  supplies,  as  appears 
liil.  28  £d.  1,  M.  15,  31  Ed.  1,  and  4i  £d:  1, 
M.  15,  et  16,  *et  oportet  neminem  legibns 
*  esse  sapientiorem.' 

The  Tonnage  and  Poundage,  when  first 
granted  for  life,  was,  that  the  kings  might  always 
have  mon^  ready  upon  suoh  sudden  occasions. 
In  the  Parliament  Roll,  4  Ric.  3,  M.  42,  the 
commons  desire  payment  of  Edward  the  3d*s 
Debts,  that  they  might  be  encouraged  to  lend 
the  king  in  aid  of  the  realm,  if  a  sadden  cause 
of  necessity  sliould  fall  out.  The  Answer  is, 
that  it  shall  be  done  ulon  le  petition.  My 
lords,  by  this  it  appears,  that  this  objection  wqs 
not  then  taken  to  be  of  weight,  many  of  the 
loans  are  in  '  Causa  necessitatis  in  Articulo.' 
The  authorities  that  further  answer  this  objec- 
tion are  great,  and  full  in  the  point. 

The  first  is  that  of  the  Parliament  Roll  of  9 
Ric.  2,  before  cited  ;  the  business  of  defence 
cimld  not  stay  so  long  as  for  a  parliamentary 
Supply,  yet  agVeed,  that  the  commons  without 
a  parliament  could  not  be  charged;  and  there- 
fore the  same  men  that  gave  the  judgment  pre- 
sently lend  money  for  that  purpose. 

In  the  Statute  31  Hen.  8,  for  Proclamations, 
tlie  cause  of  making  the  Statute  is  expressed  in 
these  words :  Considering  that  sudaen  causes 
and  occasions  fortune  many  timed,  which  do  re- 
quire speedy  remedies;  and  that  by  abiding  for 
a  parUament,  in  the  mean  time  might  happen 
great  pre)  udice  might  ensue  to  the  re^m ;  tbere^ 
lore  tlie  king's  proclamation  is  by  that  act  made 
equivalent  to  an  act  of  parliament,  but  with  a 
full  exception  of  their  lands,  goods  and  chattels: 
whi«h  as  it  shews  that  before  that,  by  the  com- 


*  to  nosuo  ad  alicDos  traodfcni  nou  p^itest.' 
The  7  PraedicC  ofSpuiiy  titul'  1.  particulhr*  2. 
gives  something  more  to  the  king^  for  he  may 
take  from  the  subject,  <  pro  nec8&»itate,  reipub- 

*  lice  daio  primam  tali  causa  dictae  rei  bona 
'  lambia  ejasd*  rel  majoris  pretii  bonorum  viro> 

*  rum  arbitrio;'  he  may  in- this  case  take,  giving 
a  pawn  to  the  subject  for  the  asMirance  of  a  fu- 
ture full  satis&ction.  Lyme  in  his  6th  book,  c. 
S5,  Bodin  in  bis  6th  book,  fo.  655,  affirms, That 
when  Uaunibal  had  put  Italy  and  Rome  itself 
into  so  great  «  hazard,  and  that  there  was  not 
money  left  in  the  common  treasury,  that  yet 
Hie  senate  without  their  consent  could  not 
charge  tlie  people,  but  that  *  unusquisqoe '  of 
the  senate  *  mutuo  dabat  aliquid  in  u»um  pub- 

*  Ileum.' 

My  Lords,  the  last  authority  for  the  answer- 

ine  of  this  Objection,  and  tlie  clearing  of  th^ 

.  whole  busioe>s,  is  the  Commission  of  tl^  Loan. 

S  Car.  pars  4,  Pat.  Roll,  the  words  ace  these : 

*  The  great  and  mighty  preparations  both  by 

*  sea  and  land  did  daily  threaten  the  kingdom ; 

*  tlmt  the  safety  and  subsistence  of  the  king  and 

*  people,  and  the  common  cause  of  Chri&ten- 
'  dom,  were  in  apparent  danger  of  sudering  ir- 

*  reparably ;  that  the  king's  treasure  is  exh.iust, 
'  and  the  coffers  empty  :   That  the  business  of 

*  Supply  cannot  endure  so  long  delay  as  the 

*  calling  of  a  parliament,  and  enquiring  into  all 
^  means  just  in  cases  of  such  unavoidable  dan- 

*  jrer;  the  king  is  now  resolved  to  borrow  of  the 

*  Subject,  to  e.*iiible  his  mnjcsty  for  their  safeties, 
'  and  promideth  repajmeot.' 

My  Lords,  the  borrowing  of  Money  only  is 
tlie  thing  required,  that  is  for  Defence,  the  king 
bad  no  money  left ;  the  exigency  such,  tlwi  it 
would  not  stay  for  a  parliament.  I'his  Com- 
mission afterwards  in  the  parliament  3  Car.  was 
questioned,  and  upon  debate  adjudged  by  both 
the  bouses  of  parliament  to  be  void  in  law  ;  by 
the  Petition  df  Right  presented  so  to  the  king, 
his  majesty  denies  it  not. 

My  Lords,  from  this  Objection  of  soddeO 
Danger,  I  come  to  the  next,  which  is  the  third 
thing  before  offered  unto  your  lordships,  which 
is  an  admittance,  that  the  danger  sometimes 
may  be  such,  that  the  Subject's  goods  some- 
times without  their  oonsent  may  be  taken 
from  then[^;  for  Property  being  both  intro- 
duced and  maintained  by  human  laws,  all 
thii<t«s  by  the  law  of  nature  being  common, 
there  are  therefore  some  times,  like  the  Phi- 
LdU>.t:s  boing  upon  Sampson^  whereiji  tliese 
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raon  law,  the  king  coold  not,  in  cases  of  exi- 
gency that  coold  not  stay  for  a  parliament,  take 
or  seue  tbeir  goods,  so  tbey  were  careful  still  to 
preserve  their  rights. 

My  lordi,  after  the  statute  of  31  Hen.  8,  the 
Maxim  of  Justinian  was  verified  in  Hen.  9,  as 
of  the  Roman  emperors  aftar  the  Lex  Regia^ 
whereby  the  people  transfeired  their  sulTrage  to 
the  emperor,  *  Quod  Princtpi  placet  legis  vim 

*  habet;'  so  all  that  time  was  that  other  as  true 
•n  the  subjects  part  here,  as  there  in  the  Digest, 

*  Lege  omnia  de  Regalis :  quod  meum  e>t  iton 

*  est  universitatis,  et  quod  nostrum  est  sin^fac- 


cords  are  too  weak  to  hold  us,  '  Neoessitas 

*  enim '  (as  Cicero  saith)  '  magnum  homana 

*  imbecillitatis  patrocinium  omnem  legem  frao- 

*  ait ;'  at  such  times  all  property  ceaseth,  and 
aU  things  are  again  resolved  into  the  oonmoa 
principles  of  nature.  These  times,  as  sometimei 
they  are  ouly  uutoJiii,  and  concern  bat  some 
few,  as  in  cases  of  killing  one  other  roeo's 
Lands,  or  with  their  Goods  upon  sodden  a»* 
saults ;  so  sometimes  they  are  longer  in  con- 
tinuance, and  larger  in  extant,  imd  coneeru 
the  whole  kingdom,  as  it  is  in  times  of  war, 

*  Quando  agitur  pro    aris  et  fbds  flagrente 

*  Bello.'  And  as  oo  the  particulars  before 
mentioned,  which  are  but'  for  a  short  time, 
and  that  concern  some  few  only,  the  law  haih 
ne  power  for  that  time,  nor  maiatains  any  pro- 
perty, so  m  the  other  case  it  loseth  this  power 
for  a'  longer  time,  and  over  all.  A  dissent  upo* 
Disseisin  in  time  of  war,  takes  not  away  tl»e 
entry  of  the  Disseisee.  LittL  Sec  418,  no  ple- 
nary after  the  six  months  bars  the  patron  of 
his  <  Qoare  impedit '  upon  a  presentation  in 
time  of  war.  43  £d.  3, '  Quare  impedit '  135^ 
Na.  Br.  31.  And  in  a  Writ  of  Right,  where 
the  seisin  makes  the  title,  the  taking  of  explecs 
must  be  alledged  to  be  done  iempare  p&€i$,  the 
law  allowing  no  estate  in  tfach  tmes,  but  calls 
it  an  occupation  in  time  of  war.  Littl.  fo.  18. 
And  as  '  inter  arma  leges  silent,'  so  that  of 
Bract,  lib.  4,  fo.  840,  t£it  *  tempos  guerrs  est 

*  tempus  iiijurix,'  is  likewise  true ;  for  aftar  the 
war  is  endtd,  the  law,  as  not  having  cognixance 
of  things  then  done,  gives  no  remedy  for  wrongt 
in  that  time  sustained,  us  the  Case  is  adjudged 
in  the  roll  of  Kent.    7  £d.  1.  *  inter  placita  de 

*  querelis,'  one  Parleton  *  de  Petro  Randal  quod 

*  ipse  die  Mercurii  ante  festum  Sti'  Thome,' 
46  Hen.  3,  came  ta  the  town  of  Cleve,  and  took 
of  the  Plaintiff*8  goods  three  oxen,  four  cows, 
and  three  heifers^  and  yet  detains  them ;  the 
Defendant  alledgeth  the  pardon  of  Henry  3,  of 
'  Onmes  transgressionesfact'  ratiooe  tarbationis 
<  tunc  in  regno  existen'/  and  that  it  was  '  tern- 
'  pus  gqerne '  when  the  goods  were  taken ;  the 
Pliintilf  replie*!,  that  the  king  pardons  only  of- 
fences done  lo  himself, '  et  non  transgressiones 

*  aliis  illatas ;'  the  Defendant  rejoms,  that 
'  tempos  illud '  was  <  lempus  guenv,.  et  non 
'  tarn  pus  pacis,'  and  upon  this  the  issue  was 
joined;  the  Jury  finds  that  when  the  Defend*- 
ant  took  the  goods,  *  fuit  tempus  belli,  et  non 
'  tempos  pacis,'  and  therelbre  it  was  adjudged 
for  the  Defendant.  '  Tempus  belli,'  when  Pro- 
perty ceaseth,  is  not  upon  every  intestine  or 
defensive  war,  but  onl^  at  such  times  when  the 
course  of  justice  is  stopped,  and  tlie  courts  of 
justice  shut  op  :  and  this  is  '  tempos  belli '  in 
the  Institutes,  Sec.  418,  39  £d.  3,  Banc.  Regis 
Rot.  49,  the  Attainder  of  Treason  of  1  homas 
earl  of  Leicester  reversed,  error  assigned,  *  Quia 
'  tempore  pacis  mnxime  cum  per  totuni  tempus 

*  prssd'  canoellar'  et  al'  curie  Dom'  Regis  aper- 
'  t»  fiierunt,  et  in  quibus  jus  cuicunq;  fiebat 
'  prout  fieri  consuevit,  nee  praedictu^  donunus 

I  *  rex  in  tcmporeilIoruatcumdli8explicallsequK 
|  *  tavit,'    That  ther»  nere  great  uxaim  on  toot 
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on  both  sides  in  this  business  when  the  earl  was 
taken  at  Barrowe-bridge,  our  Histories  are  full ; 
but  yet  it  was  not  that  *  tempus  guerrs'  intend- 
ed by  the  law,  because  the  courts  of  justice 
were  open,  and  the  king  with  banners  displayed 
was  not  in  person  in  the  field. 

My  Lords,  m  these  times  of  war  I  shall 
admit  not  only  his  inajesty^but  likewise  every 
man  that  hath  power  in  his  hands,  may  take 
■  the  Goods  of  any  withiu  the  realm,  pull  down  ' 
their  houses,  or  burn  their  com,  to  cut  oflf  vie-  i 
tuals  firom  ttie  enemy,  and  do  all  other  things 
that  conduce  to  the  safety  of  the  kingdom,  I 
without  respect  had  to  any  man's  property. 
m  Hen.  8,  S  Br.  trans.  406,  8  Ed.  4,  23,  that 
in  such  times  a  Subject  may  make  a  bulwark 
in  other  men's  lands,  and  that  the  laws  already 
established  are  silent  in  such  times.  And  al- 
though in  that  foreseen  and  lingering  War  of 
Jiannibal's,  whereof  I  have  before  spoken,  the 
Senate  could  not  charge  the  people,  yet  when 
there  was  a  *  Tumnltus  Oallicus/  that  is,  when 
the  Cisalpani  their  neighbours,  on  the  sudden, 
as  sometimes  they  did,  assaulted  the  city  ;  by 
the  same  Autlior  the  case  was  otherwise. 

My  Lords,  besides  this  sadden  and  tumul- 
tuous war,  which  shuts  the  Courts  of  Justice, 
and  brings  his  majesty  in  person  into  the  field, 
and  wherein  Property  coaseth ;  the  law  takes 
notice  likewise  of  otlier  times  of  war,  as  when 
his  majesty  upon  just  cause  known  unto  him- 
self by  procltoiation  proclaimeth  war  against 
any  foreign  state,  and  likewise  the  law  taketh 
notice  uf  the  eflfects  thereof;  tliat  is,  that  no 
aubject  of  such  prince  or  state  is  capable  to 
prosecute  any  suit  in  any  his  majesty's  courts ; 
and  likewise,  that  then  it  is  lawful  for  any  his 
majesty's  subjects  to  seize  and  keep  to  their 
own  use,  the  goods  of  the  subiects  of  any  such 
|>rince  or  state,  as  in  the  books  are  adjudged : 
T  Ed.  4,  13, 13  Hen.  8,  Br.  Propd-iy,  88,  22 
£d.  3,  16.  My  Lords,  it  appears  not  by  any 
^ng  in  this  Writ,  that  any  war  at  all  was  pro- 
claimed against  any  prince  or  state,  or  that  if 
any  of  his  majesty's  Subjects' had  taken  away 
the  Goods  of  any  prince's  subjects  in  Christen- 
dom, but  that  the  party  might  have  recovered 
them  before  your  lordships  in  any  of  his  ma- 
jesty's courts.  So  that  the  case  in  the  first 
place  is.  Whether  in  time  of  peace  his  majesty 
may,  without  consent  in  parliament,  alter  the 
property  of  the  subjects  goods  for  the  defence 
of  the  realm.  The  time  that  will  serve  the 
turn  for  the  brineing  in  of  the  supplies  and 
means  of  the  defence,  as  to  your  lordships 
appean  judicially  by  the  writ,  that  is  seven 
months  within  four  days.  For  .the  writ  went 
jout  Aug.  4,  and  commands  the  ship  to  be  at 
Portsmouth,  the  place  of  rendezvous,  the  first 
of  March  followmg;  and  thereby  it  appears, 
that  the  necessity  in  respect  of  time  was  not 
such,  but  that  a  parliament  might  in  that  time 
have  been  called  for  the  effecting  of  the  supply. 
'  Yet  in  the  next  place  it  is  arerred,  tliat 
'  Salus  regni  pericUtabatur/  and  that  was  the 
cause  of  issuing  forth  the  Writ;  and  this  by  the 
.1>flnarr^if  it  should  be  confessed,  yet  this  is 


but  in  general ;  how  or  in  what  manner  '  peri- 
*  clirabatur  non  constat.'  By  the  law  the  De- 
fendant may  have  a  protection  when  he  is  in 
Negotiii  Regni;  but  when  he, will  make  use 
of  it,  it  is  not  allowable  in  tliat  generality,  but 
he  must  shew  in  particular,  in  what  town  or 
castle,  or  other  particular  ser\'ice  he  is  in,  that 
so  the  court  may  judge  whether  the  cause  be 
sufficient,  yea  orno;  and  yet  that  is  his  ma- 
jesty's writ  too,  as  well  as  that  in  question. 
The  Books  for  it  are  36  lien.  6, 88,  39  Hen.  6, 1. 

Yet  ui  the  next  place,  if  your  lordships  shall 
give  any  heed  to  this  General,  as  to  the  parti- 
cular of  Pirates  ill  resting  the  coasts,  ana  pre- 
parations further  '  ad  regnum  gravand'  *  men- 
tioned in  the  writ,  tlie  Case  then,  as  I  conceivci 
is  this. 

in  a  time  of  peace,  his  majestj^'s  vigllancy 
foresees  a  Danger  likely  to  ensue ;  the  Supplies 
for  prevention  of  this  danger  will  serve,  if 
brought  m  seven  munths  after  within  four 
days ;  yet  whether  in  this  their  case  without 
consents  in  pnrliament,  his  mnjesty  may  alter 
the  property  of  the  subjects  goods  ? 

The  Second  Days  Abgumskt   of  Mr. 
ST.  JOHN. 

My  LordS)  having  done  with  the  Defence  ia 
general,  I  shall  now  endeavour  io  prove,  (hat 
this  of  the  Sea  hath  no  such  peculiarity  .in  it, 
but  that  it  will  fall  within  that  of  the  Defence 
in  general:  wherein,  in  the  first  .place,  1  will 
endeavour  an  Answer  to  some  Objections  both 
from  Authority  and  Reason,  that  may  seem  tfj 

Srove  a  Right :  and  secondly,  to  some  Prec^ 
ents  copceming  the  Use  and  Practice. 
Of  the  first  rank,  I  shall  begin  wirh  Danegelt* 
It  may  be  said,  that  the  Danes  infesting  the 
realm,  that  Ethelred,  for  the.  resisting  of  them 
first  by  his  own  authority,  laid  this  upon  the 
subject,  and  ma'de  it  an  annual  charge.  That 
after  the  Conquest  they  seldom  infesting  the 
coasts,  the  Conqueror  took  it  not  annually  as 
at  first,  but  at  siich  times  only  as  it  is  in  the 
Black  Book,  lib.  1,  cap.  11,  when  '  ab  exteris 
'  gentibus  bella  vel  opiniones  bellorum  fuerunt.' 
And  that  after  Henry  the  Snd*s  time,  the  king- 
dom being  altogether  freed  from  the  Dauish 
invasions ;  although  Danegelt  lost  the  name 
and  use,  it  never  after  his  time  being  taken  by 
hides  of  land  as  before;  yet  the  succeeding 
kings,  by  the  same  authority,  did  lay  taxes  upon 
the  Subjects  for  Defence  of  the  S«i. 

My  Lords,  for  Answer  hereunto,  I  shall  in 
the  nrst  place  observe  this  only  by  the  way, 
that  the  best  and  certainest  Authorities  agree 
not  what  it  was,  I  mean  the  Laws  of  Edward 
the  Confessor,  cap.  11,  and  the  Black  Book. 
For  the  Confessor's  laws  say,  it  was  one  shil- 
ling upon  every  hide  of  land,^  and  the  Black 
Book  two  shillings ;  by  which  it  should  Seem  it 
was  little  in  use  in  Henry  the  2nd's  time,  nor 
much  known.  That  11  cap.  in  the  Confessor's 
Laws,  where  this  is  mentioned,  was  no  part  of 
the  antient  laws  themselves^  but  something  af* 
terwards  added,  appears  by  the  words  them- 
selves.   First,  it  speaks  of  the  Freedom  which 
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the  Church,  in  the  first  inttitution  of  it,  h^d; 
Freedom,  we  know,  was  not  lost  till  after  the 
Conquest ;  and  likewise  of  the  gntntiog  of  it 
by  William  Hufus  in  purlifunent :  and  therefore 
it  bhould  beeui  to  be  inserted  in  tiiose  liiws 
aftiffwards  out  of  the  laws  of  Henrj  tiie  9nd  ; 
lor  tlii^  11  cap.  and  that  of  Daue|relt  in  Henry 
the  3nd*s  laws,  are  the  same,  We  verho  in  verhim, 
as  appears  in  Hoveden  fo.  344. 

But  admitting  tlie  thing,  I  shall  endeavour 
Answers  to  each  part  of  the  Objection:  as 
first,  that  the  Danegek  was  granted  in  parlia- 
ment. Mr.  Caml>deu*8  Drit.  p.  14*i»  observes, 
that  the  Danes  first  infested  the  coasts  a.  d. 
800,  and,  as  his  words  are,  With  such  hurli- 
burlies,  as  the  like  was  never  heard  of:  havoc 
was  made  of  all,  razing  of  cities,  and  burning 
of  churches ;  and  for  (lieir  continual  piracy, 
I  hey  had  got  the  nick- name  of  Ncccugii,  that 
is,  Pirates.  The  Danegelt  first  began  in  Ethel- 
red's  time,  almost  ?00  years  after  the  Danes 
fiPiC  invasion,  for  lie  bcgnn  his  reign  a.  d.  978. 
That  Provision  was  made  for  Sea-Drfence  in 
the  interim,  and  before  Ethelred*s  time,  ap- 
pears by  the  many  $ea-Fights  of  Alfred  mid 
otlicr  kings.  Thai  this  provision  was  usually 
in  parliameni,  is  probable  from  that  of  In<«uU 
pbus,  London  pnnt.  fol.  488,  wheie  a.  n.  833, 
which  was  33  years  after  the  Danes  first  Inva- 
•ion,  a  Deed  to  tlie  abbot  of  Crowland  is  dated 
thus,  *  Coram  Ponlificibus  Proceribus  et  Mar 
^  joribus  tortus  Anglise  in  civitate  London,  ubi 
'  rnnn^  congregati  sumus  pro  cocsilin  capiendo 
'  contra  Danicos  piratas  littora  AnglisB  assidue 
*  infe$tanteB.'  If  king  Etielred,  by  his  own 
authority,  might  liave  inip<>sed  this,  it  is  like 

of  r 


!  of  his  prcdeces^rs,  tlie  Case  so  necessa< 
rily  requiring  it,  in  almost  200  years  ^ace, 
would  have  done  it  before  this  time.  That  this 
of  Danegek  was  done  in  parliament,  the  words 
carry  as  much;  for  the  words  of  the  law  are, 

*  Danegeldi  redditio  primitos  statu t*  fuit,'  a 
word  most  proper  ior  the  parliamentary  autho- 
rity. But  fully  by  the  laws  of  that  king,  I 
mtan  Etbelred  s  laws,  in  Mr.  Lambert's  Saxon 
Laws,  fo.  58,  tliere  *  ex  sapient'  suorum  con- 
'  lilio,'  peace  is  made  with  the  Danes,  and  a 
certain  sum  of  money  granted  to  the  army,  as 
our  Historians  observe.  The  Danes,  by  con- 
position,  were  to  tend  away  the  whole  Fleet, 
•aving  45  ships,  which  were  to  remain  to  de- 
fend the  kingdom  aj^nst  other  enemies,  and 
the  king  was  to  maintain  them  at  bis  chain. 
That  the  Danegelt  was  paid  to  the  Danes  lor 
this  Defence,  manr  of  our  Ubtorians  observe. 
My  lords,  that  at  the  same  parhament  this  was 
provided  for,  appears  by  the  words  of  the  law, 

*  Si  qois  igitur  posthac  navalik  aspirat'  in  Anglia 

*  prsedam  fecerit,  hie  nobis  auxdinm  ferat  cx- 

*  ercitus  nosq;  ei  quamdiu  in  fide  manserit  que 

*  ad  oomiut*  suppetent'  pararaus  omnia.'  That 
this  was  a  parliament,  as  the  wordsafaew.it, 
so  it  is  held  in  the  Preface  to  the  9th  Report, 
and  Huntington  fo.  905.  If  this  was  not  the 
Daneselt,  yet  this  is  clear,  that  in  that  king's 
time  then  provision  *  contra  Navales  appara- 

*  tus'  was  made  by  parUament,    *  Primumsta- 


'  tuemot  Angl'  infausto  coosilio  quod  ipsi  Da* 

*  nis  censum  persolverent ;  regibas  nanq;  boa* 
'  tris  modo  per  »ervitia  ex  consuetudme  quod 

*  Daois  persolvcbatur  ex  inetfabili  terrors/ 
That  Danegelt  which  after  (lie  Conquest  was 
paid  to  the  kin^,  we  see  by  tiiat  author,  *  Pri- 

*  mumstatuerunt  Aogl'/  statutum  Angi' '  must 
needs  be  by  parliament.  If  the  Danegelt  in 
such  time  of  great  danger  was  not  imposed 
without  parliament,  it  inubt  strongly  make 
against  those  that  shall  object  it. 

The  Danes  having  quitted  tlit  realm,  f hat 
the  Danegelt  was  released  by  Edward  the  Con- 
fessor, as  logulphus  fo.  520,  aodlioveden  S53, 
'and  all  our  later  historians.  Tliat  of  Ingalphits, 
my  lords,  alone,  is  without  exceptions,  who 
lived  in  those  times;  he  was  brought  op  in 
England  in  the  CoQl«»sor's  days,  and  therefore 
knew  what  he  wrote ;  he  afterwards  went  over 
into  Normandy,  and  was  the  Conquerur*a  Secre- 
tary, came  over  with  him  to  the  Conquest,  and 
at  his  own  charge  maiulained  twelve  horses: 
he  was  so  great  at  the  court,  that,  as  himself 
write*,  fo.  514, '  quos  voluit  humiliavit,  quos 
'  voluit  exaluvit ;'  and  pag.  518,  a  Charter  of 
the  Conqueror's  to  the  Abbey  of  Crowland  was 
made,  *  ad  petitionem  FamtUaris  aiei  Ingulphi  f 
and  therefore,  in  all  likelihood,  would  not  re- 
port thb  partially  against  the  king. 

My  Lords,  that  we  are  not  to  pntout  our  firea 
upon  ringing  of  the  Cur  Feu  Bell,  we  have  no 
other  law  for  it  but  disuse  ;  and  the  testimony 
of  Historians,  that  Henry  1  released'it. 

For  that  of  the  Black  Book,  that  William 
tlie  Conqueror  retained  it,  *  Quando  belU  vel 

*  opiniones  bellorum  foeriut,'  as  that  Book  is 
mistaken  in  the  thing,  saying  it  was  ft#.  t^ftrj 
hide  of  laud,  being  in  truth  but  tine;  so  it  la 
possible  he  might  mistake  in  tlie  other  too. 
Tliat  it  was  released  in  ^cmum  n  apparent. 
Hint  many  things  were  done  dc  jfac/o,  to  the 
infringing  of  the  Liberty  of  the  Subjects  both  io 
bis  time,  and  tlie  Umes  of  Hen.  1,  and  Hen.  9» 
too,  it  is  clear  by  Historians ;  and  if  it  were  not 
released  before,  yet  tliat  king  Stephen  released 
it,  is,  Huntingdon  fo.  221.  Hoveden  fo.  276. 
'  Hoc  Deo  voluit,'  say  these  Historians,  '  sed 
'  nihil  horom  tenuit:'  and  as  all  our  Historiaiu 
agree,  that  after  Hen.  9.'s  time,  in  whose  reign 
the  Black  Book  was  compiled,  it  was  never 
paid ;  so  it  may  be  collected  out  of  the  Red 
Book,  for  ail  or  most  of  the  Aids  and  Escoagea 
in  Hen.  2.'s  time,  and  king  John's  time,  are 
there  mentioned.    In  8  Hen.  2,  it  is  aaid,  *  qnod 

*  I^anegeldum  assessum  foit ;'  but  after  that, 
neither  in  his  time,  nor  in  the  time  of  king 
John,  or  of  any  otlier  king,  is  any  more  men- 
tiofa  of  it.  Sir  Henry  Speiman,  in  his  Glossary, 
saith,  that  when  it  was  taken  in  the  Conque- 
ror's time,  and  since,  it  was  *  Consnltis  ma^a- 

*  tihus    et   Parliamentar'  demnoi    authontat* 

*  diminut'  sunt.' 

'My  Lovds,  in  the  last  place,  if  the  socoeed* 
ing  kings,  mututo  Twmine  only,  have  in  lieu 
thereof  laid  other  Taxes  upon  the  Sutgects, 
they  must  hold  proportion  with  that  of  Dane- 
gelt; (bat  k,  (hat  thay  have  b^eo  cquall/  «e| 
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upoh  all  the  InUmd  Towns  throughont  the  king- 
doniy  as  that  was,  and  \2d.  upon  every  hide  of 
land ;  and  likewise  in  time,  and  that  there  was 
DO  intennission,  but  that  in  Rich,  l.'s  time, and 
king  John's,  which  were  active,  that  then  it  was 
Qt  in  execution.  Glaus.  15,  Jnh*  M.  3,  dors. 
7.  and  Mat.  Paris,  p.  312, 313.  the  Pope 
bad  granted  the  crown  of  Encland  to  the  French 
king,  who  was  read^  to  iilvaae  the  realm ;  great 
provision  of  Shippug  was  made,*  ad  illibera- 

*  tiones  Regis  et  ad  sdpendia  Regis:'  so  far 
was  this  king,  in  thb  time  of  neeessity,  from 
impomng  any  aid  upon  the  subjects  for  the  de- 
fence of  th«  sea,  as  that  be  himseli*  bore  the 
charge. 

My  Lords,  the  next  Authority  that  J  shall 
insist  i^n,  i^  that  in  the  terms  of  the  law,  fo. 
114,  in  the  Title  of  Hidajj^,  the  Using  by  hides 
was  used  much  in  old  limes,  and  that  cluelly  in 
king  Ethelred's  days ;  who  in  the  year  1006, 
when  the  Danes  landed  at  Sandwich  in  Kent, 
taied  all  the  reidm  by  Hides,  and  every  910 
hides  of  land  should  find  a  ship. 

My  Lords,  my  first  Answer  to  this  is,  1.  That 
this  was  done  when-  there  wns  a  fonnidabie 
enemy,  dnd  which  soon  after  conquei-ed  the 
kiogdiom,  was  upon  the  shore,  rs  by  the  Book 
appears;  and  therefore  it  is  likely  that  tlie 
cx>urts  of  justice  were  shut,  and  that  the  king 
was  then  in  person  in  tlie  field.  2,  This  was 
hut  acttti  untctis,  and  even  by  the  Common 
Law,  that  easily  admits  of  customs,  not  good  ; 
it  is  actus  binuM  that  hath  any  colour  *  mtro- 

*  ducendi  consuetudinem.'  3.  It  appears  not 
by  any  thing  in  the  Book,  but  that  this  might 
be  done  by  parliament ;  many  of  the  antient 
acts  of  parhament  tkvettatuit  Iter :  and  whereas 
the  Book  saith,  Xaxing  by  Hidage  was  much 
used  in  old  time,  that  these  were  by  parliament, 
appears  both  by  the  use  and  authority  express 
in  the  point  in  print,  Doomsday-Book  in  fiierks, 
<  Quando  geldum  debatur,'  Mattb.  Paris  780, 
many  Comeagia  et  llidagisr,  recited  in  parlia- 
ment, tliat  had  been  formerly  given  to  that 
king  in  parliament.  Bract,  in  his  second  book, 
fbl.  37,  is  express  in  the  point,  that  they  cannot 
he  taken  but  by  Grant  in  parliament;  his 
>vonls  are  tliese :  '  Sunt  quaedam  communes 
'  praestationes  que  serviiia  non  dicuntur,  oec 
'  de  consuetudine  veniunt  nisi  cum  necessitas 

*  intervenerit,  sicut  sunt  Uidagia  et  Comeagia 

*  de  necessitate  et  consensu  totius  regni  intro- 
«  ducta.'  Rot.  Pari.  8  Hen.  3.  M.  4. 

My  Lords,  the  next  Autliority  I  shall  insist 
on  is*  the  Case  of  the  abbot  of  Robertsbridge  in 
Kent ;  which,  because  primtt  facie  it  seems  to 
be  to  the  point,  I  will  put  it  at  large.  M.  95 
jgd.  1.  finieot.  1.  Bauc.  Rot.  77.  The  Abbot ' 
brought  a  replevin  against  Adam  de  Bridland 
and  others,  tor  taking  his  cattel;  the  Defend- 
ants avow  in  tliese  words,  *  Dicunt  enim  occa- 

*  none  torbatf  on  is  inter  reeem ,  et  regem  Franciae 
'  suborta,  assignatus-fuit  Willielmus  de  Leigh- 
'  bourne  ex  parte  regis  ad  custodiam  marie 

*  fiM!tend*  ratione  cujus  custodis  feciend*  terra 

*  et  tcnementa  bommum  ejusd'  comitatus  agis- 

*  Ut»  fuerunt  ad  custod'  faciend'/    And  the 


Abbot  was  assessed,  S3  Ed.  1,  at  7r.  the  93  £d. 
1,  at  13s.  and  U  £d.  1,  at  15f.  '  ad  prad' 
'  custod,  faciend' ;'  an4  because  he  refused  to 
pay,  that  the  Defendants  being  collectors  for 
the  town,  distrained  the  Abbot.  The  Abbot^ 
in  bar  of  the  Avowry,  says,  that  for  his  laodi 
he  was  assessed  to  find  a  horse  and  man  in 
'  subsidium  custod'  pnedV  and  that  ho  found 
his  horse  and  man  accordingly,  <  ad  eand'  custo* 

*  diam  faciend' ;'  and  therefore  demands  jodr« 
ment, '  si  una  et  ead'  occasione  custod'  praedy 
he  ought  10  find  the  horse, '  et  nihilominus  prsed* 

*  pecuniam  solvere/  The  Defendant s  maintain 
their  Avowry,  and  say,  that  the  abbot  had  di- 
vers other  lands  within  the  town,  that  he  was 
assessed  for  them,  for  the  money,  and  that  he 
was  not  assessed^  for  those  for  the  man  and 
horse;  thereon  issue  is  joined,  and  day  given; 
witliout  any  more  thereupon  that  I  have  seen. 

My  Lords,  besides  the  Authority  of  it  in 
point,  these  two  things  may  be  further  objected 
from  this  Case:  The  county  was  agisted  nd 
Custodiam  maris,  and  likewise  to  find  forces. 
My  lords,  for  the  last,  I  have  before  admitted, 
and  by  the  Statute  of  Winchester  that  may  be 
done,  for  the  service  was  to  be  performed  in 
Kent,  the  same  county,  where  the  land  lay. 

My  Lords,  because  this  Case  primae  facie 
liRth  some  shew  of  authority  in  point,  I  shall 
endeavour  a  full  and  clear  Answer  unto  it. 
By  the  Case  itself  it  appears,  ttiat  these  Sesses 
were  in  time  of  war:  the  words  are,  '  occn- 
'  sioue  turbationis  inter  Regem  et  Regem 
'  Francie ;'  neither  was  the  War  i^ith  France 
only  at  that  time,  but  likewise  with  Scotland 
and  Wales,  and  all  tlie  effects  of  war  accom- 
panied it.  The  French  had  landed  in  divert 
parts  of  the  realm,  and  in  particular,  23  £d.  1, 
in  this  county  of  Kent,  and  had  burnt  the 
priory,  and  the  greatest  part  of  Dover ;  the 
Havens  were  shut  up  for  a  great  part  of  xha.t 
time;  the  Goods  both  of  the  French  and  Scot- 
ish  nation  were  seized  through  the  whole  kingi* 
dom ;  the  lands  of  all  priors  aliens  were  seized, 
and  those  that  were  upon  the  maritipie  pans 
removed,  and  natives  put  into  their  houses, 
and  all  strangers  whatsoever,  that  landed  within 
the  kingdom,  to  be  arrested.  Alt  these,  if  any 
of  them  should  be  denied,  will,  be  niade  good, 
not  only  by  our  histories,  but  likewise  by  the 
public  records  of  the  kingdom.-  So  that  my 
first  Answer  is,  tliat  these  sesses  were  in  the 
time  of  an  actual  defensive  war  from  thg.two 
next  and  greatest  states  unto  the  realm. 

My  second  Answer  is,  that  it  appears  not  at 
all,  by  any  thing  in  this  case,  that  tliese  Sesses 
were  made  by  any  authority  from  the  king ; 
for  the  words  are  only  in  the  general,  that  ^the 
county  was  agisted,  and  that  the  Abbot  hint- 
self  was  agisted,  but  says  not  by  whom,  or 
whose  authority.  That  it  was  not  by  the  king's 
authority,  appears  by  Leighborne's  commission 
appointed ~<  ad  custodiam  pred*.  faciend*,'  as 
the  words  of  die  case  are ;  for  by  his  commis- 
sion whereby  be  was  to  do  this,  which  is  Rot. 
22  £d.  1,  M.  8,  he  was  so  far  from  havmg  any 
power  to  tax  the  county  hereunto,  that  ha  is 
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commanded  for  victtuils,  anns^  or  other  ihtnga 
that  he  »hall  need  in  this  busineas,  that  he  shall 
pay  those  from  whom  he  shall  have  any  such 
thing;  which  likewise  is  entered  in  the  Com* 
rouQia,  23  £d.  1,  Hot.  77.  My  lords,  that 
there  were  parliaments  in  every  one  of  these 
years,  appears  by  the  summons,  and  those  in 
words  not  usual ;  for  the  great  fleet  of  France 
being  mentioned,  and  that  the  French  did  in- 
tend *  Linguam  Anglicanam  omnino  dclere,' 
they  were  now  called  '  ad  tractand'  ordlnand' 
'  et  faciend'  nubiscum/  and  the  lords,  '  et  aliis 

*  Incolis  Re^ni  qualiter  sit  huju&modi  periculis 

*  obviend.,'  as  it  is  in  the  Close  lioU,  SS  £d.  1, 
M.  4,  dors,  and  ^^  Ed.  1,  M.  7,  dors. 

My  lords,  that  accordingly  order  was  taken 
'  cum  Incolis ;'  and  that  the  gentry  and  other 
inhabitants,  by  way  of  by-law  or  a^^reement 
amongst  themselves,  did  make  provi&ion  in  this 

Canicular,  I  shall  endeavour  to  prove  to  your 
»rd»hips:  that  it  hath  been  done  at  other  limes, 
and  that  such  by-laws  arc  good,  appears,  14 
£d.  2,  Banc.  Begin,  Rot.  60.  The  Scots  en- 
tering Durham,  a  by-law  was  made  by  die  in- 
habitants for  the  raisiqg  of  money,  and  one 
tliat  refused  it  was  adjudged  to  pay  it :  besides 
Leighbome,  who  was  admiral  of  all  tlie  Eng- 
lish fleet,  there  were  Ctutoda  marU  in  each 
maritime  county  ;  these,  as  appears  by  Com- 
munia,  24  Ed.  1,  Rot.  78.  dors,  were  chosen 
Inr  the  commonalt  v  of  each  county ;  and  that 
these,  together  with  the  sheriff  and  inhabitants, 
did  make  orders  for  those  things,  aupears  by 
the  Communis,  23  Ed.  1,  Rot.  79,  where  writs 
are  directed  to  the  sheriff  of  Kent,  and  to  the 
sheriff  of  other  naaritime  counties,  command- 
ing them  that  <  circa  maris  custod'  visis  prc- 

*  sentibus  milites  et  potentiores  liberos  homines 

*  de  baliiva  tun  evoces,  et  cum  ipsis  provida 

*  circumspcctione  deliberes,'  how  he  should  do 
it.  This,  I  conceive,  is  expressed  in  point, 
and  the  practice  grounded  upon  that  in  parlia- 
ment, *  ad  ordinandi  cum  incolis.' 

My  Lords,  my  third  answer  to  this  Case  is, 
that  these  sesses  were  for  land>service  only, 
and  not  for  shipping.  And  this  appears.  First, 
by  the  case  itself;  for  the  abbot,  m  bar  of  the 
avowry,  says,  that  he  was  sessed  to  find  a  man 
and  horse  '  in  subsidiuiii  custod'  pnedV  which 
must  be  for  land  service;  and  therefore  de- 
mandi judgment,  <  si  una  e^d*  occasione  custod' 
■  predV  he  ought  both  to  find  the  horse  and 
to  pay  the  sess.  This  is  not  denied  by  the  de- 
fendants; but  they  say  that  the  abbot  had 
other  lands,  and  that  this'  sess  was  for  those 
other  lands;  so  that  it  is  admitted  that  the  sess 
for  the  horse,  which  must  be  for  land-service, 
and  that  for  which  they  nvow^  were  both  for 
Uie'same  use ;  all  the  difference  is,  whether  the 
se^s  were  upon  the  same  land  or  no. 

My  lords,  if  the  sess,  for  which  the  defend- 
ants avow,  had  been  for  shipping, they  might  have 
admitted  all  that  the  abbot  had  said,  in  bar  of 
their  avowry  ;  that  is  notwithstandine  he  found 
arms  for  land-service,  that  yet  he  might,  for  the 
same  land,  have  been  sensed  again  to  the  find- 
h>2  of  shipping.    Neither  dp  I  doubt,  but  tlyit 


the  partieSy  in  the  action,  now  before  your  lord- 
ships, do  find  arras,  and  yet  they  are  sessed  for 
shipping ;  and  that  it  will  be  stood  upon  bv  the 
other  side,  that' the  finding  of  arms  for  land- 
service  escusech  not  for  shipping. 

But  it  may  be  said  that  the  very  words  are, 
that  the  sesses  were  <  pro  custod'  maris.'  My 
lords,  by  divers  records  it  appears  etpressly, 
that  tiie  custody  of  the  mantime  part  of  tbe 
land  is  caMcd  <  custod'  maris.'  Claus.  33.  £d. 
1.  M.  4,  dors.  A  writ  directed  'CoUectoribus 
'  pecunia  ad  costodiam  maris,'  in  this  county 
oi  Kent,  commanding  them,  that  in  respect  that 
the  Cinque  Poru  were  at  the  charge  of  ship- 
ping, *  quod  quieti  sint  de  custod'  maris  faci- 

*  endft,'  which  must  seeds  lie  at  land.  Com- 
munia  24  Ed.  1,  Rot.  79.     A  writ  to  <  Wik- 

*  liam  Bonell,  et  sociis  suis  ad  custodiam  Maris 

<  in  Com'  Suff '  assign atis,'  and  yet  all  that  tbev 
are  to  do  in  that  office  is  fur  defence  at  land. 
So  Trin.  31  Ed.  1,  M.  20.  Comrounia.  Tliis 
'  Custodia  Maritima,'  how  it  is  to  be  done  ap* 
pears.  Rot.  Pari.  46  Ed.  1,  M.  49,  and  by  the 
statute  5  Hen.  4,  cap.  3,  it  is  to  be  done,  as 
heretofore  it  hath  been  done,  according  to  the 
statute  of  Winchester. 

My  fourth  answer  to  this  case  is,  that  the 
plaintiff  was  a  clergyman,  and  the  clergy  having 
denied  in  parlianaent  to  aid  the  king,  as  tbs 
laity  did  this  year,  at  this  time  they  siood  in 
the  king*s  disfavour ;  and  in  Hil.  Term.  S5  £d. 
1,  Rot.  17,  the  king  commanded  all  his  courts 
of  justice^  that  if  any  clergyman  was  plaintiff 
in  any  action,  <  quod  nullum  ei  fiat  remedium.' 
And  therefore  Walsingham,  in  his  Annuatis 
Consihis  of  this  year  of  ib  Ed.  1,  says,  that  it 
was  '  Clero  Anglise  importabilis,  quia  de  pro- 

<  tectione  regia  est  esclusuSy  et  per  regem  ni- 
'  hiiominus  depredatum.' ' 

But,  my  lords,  if  I  should  let  all  ^  that  hadi 
beenrsaid,  yet,  under  your  lordsliips  fiivours, 
the  case  is  of  no  authority  at  all :  tor,  admitt- 
ing that  the  sesses  were  for  shipping,  and  that 
by  the  king's  authority  ;  yet  liad  the  plaintiff 
no  reason  to  put  himself  upon  the  point  of  Law 
when  the  matter  of  fact  would  help  him:  for 
the  plaintiff  savs,  that  he  had  been  sessed  be- 
fore for  those  lands ;  the  other  party  says  oo, 
but  that  it  was  for  other  lands ;  and  upon  this 
the  issue  is  joined. 

Nay,  my  lords,  if  there  be  any  authority  at 
all  in  the  cas^  under  favour,  it  »  strong  the 
other  way :  for  if  the  sesses  were  for  shipping, 
the  abbot  says,  that  before  he  had  found  arms 
for  the  land  service,  and  demands  the  judg- 
ement of  the  court,  if  therefore  he  ought  to  pay 
this  sess  toa  The  other  party,  if  the  law  had 
lieen  clear,  might  have  demurred  thereupon; 
so  that  the  authority  sways  thi^  wf^,  that  none 
for  the  same  land  are  chaigeable  for  arms  at 
land  and  shipping  too. 

My  lords,  not  only  for  tbe  clearing  of  this 
case,  but  all  other  things  Chat  concern  it, 
either  in  the  mere  right  or  matter  of  fact  be- 
fore the  29  Ed.  1,  that  before  the  parliament 
at  Lincoln  29  Ed.  ],all  things  concerning  the 
king's  prerogative,  and  the  subjects  hbciitieS) 
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were  altogether  upon  iacertainiies.  The  sta- 
tute of  Running  Mead,  Magna  Chaita,  Charta 
^  Forestai  had  been  confirmed  at  least  ei^ht 
times,  iVom  17  Jo)i.  unto  89  £d.  I,  and  yet  not 
only  the  praciicey  but  likewise  the  judges,  in 
tbe  courts  of  justice,  weot  clear  contrary  t<i 
the  plain  both  words*  and  meaning  of  them. 
J3y  the  second  chapter  of  Magna  Charta,  a 
baron,  <  pro  Barouia  Integra,'  was  to  pay  but 
100  marks  for  his  relief;  the  practice  and  pro- 
cess of  the  Exchequer  till  29  £d.  1,  was  always 
for  this  relief  100/.  Michaelis  88  £d.  1,  Rot. 
34.  Coinroaoia,  after  the  death  of  John  Gray, 
that  held  per  tiaroriiam,  the  question  was,  whe- 
ther he  should  pay  100/.  as  the  record  says, 

*  prout  antehac  onerari  solebat,'  or  100  marks, 

*  propter  coofirmatiunein  secundum  Magnam 

*  Cbartam ;'  and  thu  the  court  would  not  de- 
termine before  they  had  consulted  witti  tbe 
king ;  ,and  yet  the  statute  of  Magna  Charta 
had  been  confirmed  by  85  £d.  1,  and  likewise 
tbe  same  year,  as  appears  by  the  statute  Dc  Ar- 
ticulis  super  cbarus.  Communia,  M.  IS.  £d.  1, 
Rot.  86.  Pliilip  Mermion  died,  and  100/.  paid 
for  his  relief.  It  was  now  89  £d.  1,  and  in 
question,  whether  100/.  or  100  marks  admit- 
tance, lieei  kactenutj  tfae^  were  always  100/. 
became  the  king  had  confirmed  Magna  Charta 
99tli  of  his  reign,  and  by  his  writs  had  com- 
numded  his  courts  to  inroU  it,  and  would  have 
it  *  de  cctero  in  omnibus  suis  Articulis  obser- 
'  vari/  My  lords,  of  thi$  kind  there  be  many 
cAses.  The  Charter  of  king  John,  and  of  the 
Forest,  cap.  10,  is  Nullus  *  de  cs&tero  amittat 

*  TJtam  vet  membrara  pro  venatione  nostra ;' 
and  yet  against  the  plain  letter  and  meaning, 
Communia Trin.29  Ed.  1, R.  44,  Adam  Gower 
of  Scarborough,  as  appeals,  haid  ia  this  king's 
reien  been  bdfieaded  pro  venatiom  in  the  forest 
of  Oanby;  and  now  an  ioquisition  went  out  to 
itady  whU  lands  and  goods  he  had ;  and  then 
upon  tbe  return  the  question  was,  whether  his 
land  was  forfeited,  and  should  escheat  upon 
such  an  attainder,  and  resolved  that  the  land 
was  pot  forfeited.  Pasch.  38  Ed.  1,  Rot.  48. 
The  king's  shepherd  had  put  tbe  king's  sheep 
into  a  man's  ground,  who  had  distrained  them ; 
and  for  this  process  went  out  of  the  Exchequer 
to  punish  the  man,  who  there  pleads,  that  he 
knew  not  that  they  were  the  king's  sheep.  And 
there  Rot.  '51,  dors.  Lessee  for  fife  of  a  manor 
of  the  king's  with  an  advowson  excepted,  the 
court  declared,  that  he  had  forfeited  the  manor 
itself.  By  these  cases  it  appears,  that  neither 
the  practice  nor  the  proceedings  in  the  courts 
of  justice  in  those  times,  in  things  between  the 
king,  and  the  subject^  are  so  much  to  be  relied 
«pon,  as  the  words  of  tUie  law. 

My  lords,  it  may  further  be  objected,  that  at 
common  law,  before  the  statute  of  Winchester, 
the  king  might  compel  the  subject  to  find  anns 
for  the  defence  of  the  kingdom ;  and  therefore, 
by  thq  same  reason,  he  may  charge  them  to 
find  ships  for  tbe  defence  of  the  sea. 

My  lords,  not  granting  the  thing,  yet  for  the 
present  admitting  it,  I  shall  tliereunto  give 
ibeie  answen  :^Thal  his  majesty  by  t#onage 
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and  poundage,  and  tbe  other  duties  at  common 
law  mentioned,  hath  a  particular  supply  for 
that  of  shipping,  but  hath  nothing  in  particular 
for  the  other  of  arms ;  and  therefore  that  may 
with  more  reason  be  laid  upon  the  subject  than 
the  other.    And  yet  for  one  of  the  principal 
things  iu  that  statute  of  Winchester,  that  is,  for 
watching  and  wardiuir,  the  king  liefore.  that 
statute  had  a  particular  and  certain  farm  or 
sum  of  money  of  each  county  for  tl>e  doing  of 
it,  which  after  that  statute  the  county  was  dis* 
charged  of,  because  by  that  statute  the  counties 
took  the  charge  of  doing  of  it  upon  themselves, 
as  the  cases  are  C(m]m.  Hil.  SO  Ed.  1,  Rot.  10, 
and  Br.  Trin.  43  Ed.  1,  Rot.  ««,  dors.  18/.  *  pro 
*  Com.  Northumb'  and  16/.  pro  Cumberland.' 
My  second  answer  is,  that  each  subject,  and 
that  secundum  $iaium  ei  facuUaies,  is  already 
chargeable  for  that  of  shipping,  as  hath  been 
before  proved  ;  and  there! ore  if  he  be  chai^ge- 
able  both  in  money  and  kind  too,  the  charge  is 
double  in  the  one,  and  but  single  in  the  other. 
Neither  could  it  hold  proportion   \vith  these 
cases  of  watching  and  warding,  where  the  coun- 
ties were  discharged  of  the  money,  when  they 
took  the  thii^  in  kind  upon  themselves.    And 
therefore  this  objection  cannot,  as  I  conceive,, 
be  made,  unless  Ids  majesty  first  quit  all  the 
before-mentioned  duties  laid  upon   merchan- 
dize.-^My  third  answer  is,  that  m  that  of  arms 
there  is  only  mutath  tpeciei,  changing  of  money 
into  arms;  for  they  remain  the  subject's  still  in 
property,  and  are  in  his  own  custody ;  he  may 
sell  them,  or  employ  them  at  his  pleasure  to   < 
his  own  use  :  but  in  this  way  of  shipping  there 
is  ablatio  rei,  in  respect  of  the  victuals  and*  ma- 
riners wages.— My  fourth  answer  is,  that  that 
of  arms  is  not  only  for  the  defence ,a^inst  fo- 
reignen,  but  in  watching  and  warding,  up6n 
Hue  and  Cry,  and  otherwise  to  keep  tlie  peace 
within  the  realm,  and  for  the  execution  of  jus- 
tice, by  assisting  the  sheriff  when  he  shall  have 
occasion  to  use  the  Posse  Comitatus,  and  other- 
wise, all  which  do  fail  in  tbe  other.    And  as 
the  use  of  arms  is  more  general,  so  are  they  for 
tbe  more  immediate  defence  of  that  element, 
wherein  we  have  our  usual  and  certain  liveli- 
hood.    And  yet  the  ordering  of  these  for  three 
hundred  years  and  upwards,  was  by  authority 
of  parliament. — Lastly,  my  lords,  in  respect  of 
tbe  victuals  and  mariners  wages  to  be  found  for 
96  weeks,  the  case  in  qaestion,  as  I  conceive, 
cannot  be  compared  to  that  of  arms,  but  rather  * 
to  that  of  taxing  tlie  country  fur  finding  of  sol- 
diers to  go  out  of  their  counties. 

My  lords,  tbe  next  objection  that  I  shall  en- 
deavour to  give  answer  unto,  is,  that  it  is  in  his 
majesty's  power,  for  the  safety  of  the  realm, 
to  shut  up  the  ports  and  havens  of  the  king- 
dom, and  thereby  to  make  a  general  stoppage 
of  all  manner  of  foreign  trade;  and  therefore 
as  his  majesty  may  anticipate  gain,  by  barring 
men  from  the  exercising  of  their  callinp,  so  by 
the  same  reason  nmy  he  take  something  away. 
—My  lords,  my  first  answer  is,  that  the  law 
tbereiu  doth  trust  the  kinj^  only  with  that, 
wliich  being  done,  is  most  to  his  own  loss,  ai  in 
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respect  of  the  customs  and  other  duties  this  of 
prohibiting  foreign  trade  would  be. — M.y  second 
answer  is,  that  this  cannot  be  done  but  in  time 
of  war,  and  imminent  danger,  and  that  there- 
fore this  objection  will  not  be  seasonable  till 
the  other  be  put  in  execution.  The  last  objec» 
tion  is,  that  in  divers  old  charters  of  liberties 
and  exemptions,  the  patentees  are  freed  de 
Danegeldo  ct  Navigio^  hereby  is  implied  right. ' 
->-My  answer  is,  from  the  same  charters  it 
may  as  well  be  inferred,  the  subject  is  bound  to 
make  and  repair  the  king's  parks  and  houses, 
and  to  make  up  new  bridges,  and  divers  other 
things;  tiiese  charters  of  cixemption  freeing 
them  *  ah  operationibus  omnium  regalium  par- 
*  coram  et  pontium,'  and  from  divers  other 
things  which  by  law  the  subject  is  bound  unto. 
My  lords,  for  the  precedents  that,  from  mat- 
ter of  fact  and  charge,  may  be  brought  tor  proof 
of  the  use  and  matter  of  fact,  as  I  do  not  pro- 
fess to  know  them  all,  so  if  I  did,  yet  time 
would  not  permit  to  eive  a  particular  answer  to 
each  of  them;  I  shall  therc^fore  ofiier  these  ge- 
neral answers  to  them : 

*  llie  most  of  them,  or  all  of  them,  are  for 
charging  the  sea-towns,  and  haven  towns  wliich 
have  ships,  and  many  great  privileges,  and  are 
infranchised  for  tiiat  purpose,  as  is  declared  in 
the  Parliament-Roll  of  13  Ed.  3,  M.  11,  before 
cited.  These  that  are  to  find  ships,  besides 
the  main  prescription  for  wrecks  and  benefit  of 
fishing,  are  discharged  of  nrrays  and  defence  at 
land,  as  appears  not  only  by  the  Parliament- 
Roll,  but  by  the  Scotch  Roll  10  Ed.  3,  M.  28, 
dors.  The  town  of  Shoreham,  in  the  county 
of  Sussex,  time  out  of  mind  had  found  ships, 
and  therefore,  being  by  the  commissioners  of 
army  taxed, to  arms  for  the  land-service,  a  Su- 
persede for  that  cause  awarded.  Iter  Sussex, 
7  Ed.  1,  Rot.  63,  dors.  William  de  Bruce,  lord 
of  Shoreham,  upon  his  claim  adjudged,  that 
all  the  customs  of  merchants  at  Shoreham  be- 
longed to  him.  Rot,  Pat.  26  Ed.  1,  M.  16, 
the  town  'of  Yarmouth,  *  pro  servitio  navium 

*  impenso  et  impendendo,*  arc  discharged  of  all 
subsidies  granted  in  parliament,  *  pro  corpo- 

*  ribus  naviom,  et  airito  :  et  communia  Trin.' 
31  Ed.  2,  Rot.  30.  Tlie  town  of  Baldscy,  in 
the  county  of  Sussex,  for  the  same  cause  dis- 
charged by  judgment  of  the  court.  Iter  Kant. 
91  Ed.  1,  Rotr44,  dors.  Certain  hind-holders 
irithin   the    Cinque-Ports   have  Taillage  *  de 

••  quolibet  homine  applicante/  upon  their  lands. 
Petitions  1  Ed.  3,  Rot.  9,  Office  de  Pat.  In 
consideration  of  the  charge  of  providing  ships, 
the  town  of  Southampton  petition,  that  their 
privilei;es  of  having  customs  within  their  ports 
De  contirnifd  to  them;  that  they  had  these, 
appears*  Ilil.  13  Hen.  4,  Banc  Regis  Rot.  S9, 
w  here  they  nre  indicted  fur  extortion,  ibr  taking 
more  custom  than  was  due.  Rot.  Parf  45  Ed.  3, 
the  commons  pray,  that  the  francliises  of  the 
sea  towns  and  havens  may  be  allowed  them  as 
heretofore,  and  that  by  default  thereof  the 
navy  of  England  is  mnch  decayed,  to  the  di»« 
assurance  «f  all  the  realm,  if  need  should  be. 
That  these  thM  aie  not  mahtime  towns  voght 


not  to  be  charged,  which  is  the  very  case  of  the 
defendant,  I  shall  cite  to  your  lordships  exprea 
precedents.  Clause  13  Ed.  3,  M.  14,  par.  2,  the 
town  of  Bodmin  in  Cornwall  discharged  of 
ships,  because  in  <  dicta  villa  portus  noB  f  st  et 
'  longe  a  ninri  et  distat,'  and  hath  not  used 
before>tim6  to  find  shipping,  and  an  inquisition 
awarded  to  inquire  of  tnese  particulars;  where* 
by  it  appears,  that  the  inland  counties  had  not 
so  much  as  de  facto  been  usually  charged  with 
ships.  Rotifra.  21  £d.^  M.  17,  thosetowns 
'  qus  naves  non  habent,  ct  qu»  aliis  naves  ha- 

*  bentibus  contributoria  non^xistnnt,'  thai  they 
should  be  discharged ;  it  appears  thereby  thit 
some  towns  that  are  members  of  great  sea 
towns,  are  contribatory  to  shipping,  aifd  other 
inland  towns  are  not  contributoi^,  2  Pars  Rot. 
2  Rich.  2,  M.  42,  in  which  51  Ed.  3,  is  recited, 
whereby  it  is  likewise  recited,  that  the  burgesses 
of  Beverly  had,  by  their  petition  in  parliaiDCnt, 
complained,  that  their  town  is  <  io  loco  ando  et 
'  a  mari,'   that  '  ad  sinistram  procaratiooem 

*  quorund'  machinantiam  ipsos  iadebite  prs- 
'  gravare  ad  contriboend'  bominibus  de  vtUt  de 
'  Kingston  super  Hull,'  to  the  making  ofa  barn 
^  per  mandatum  regis;'  now  they  pray  •  de  oni- 

*  nibus  et  singulis  huj\isniodi  oneribos  insolitis,' 
to  be  discharged  by  their  charter ;  and  it  a|H 
pears  they  are  discbai^ged  accordingly,  and  this 
now  exemplified,  2  Rich,  2. 

To  those  of  48  Hen.  3,  both  for  taxes  for  sol- 
d\en  and  for  shipping,  I^  shall  give  a  partieatar 
answer,  that  it  was  then  *  tempos  bcth,'  when 
the  courts  of  justice  were  shut;  for  the  com- 
mission went  out  afler  April,  and  in  the  Red 
Book  fo.  241.  6,  it  was  *  tempus  belli'  fmm  4 
Sep.  48  Hen.  3.  until  the  10th  of  Sep.  49  Hen. 
3,  and  that  tiie  courts  of  justice  were  shut  up, 
appears  49  Hen.  3,  Rot.  4.  *  Comm'  Scaccario 

*  non  fuer'  Barones  residentes  in  Scaccario,' 
ad  Pas.  48  Hen.  3,  ad  conmi'  Pas.  49  Hen. 
3,  <  propter  turhationem  niiper  habitam,'  there 
were  no  sheriffs  in  >  aliquibns  romitatibas,'  48 
Hen.  3,  and  those  that  were  •  non  poterint  sic 
<  facerc  qus  ad  ofiicium  vie*  pertinebant.' 

To  the  commissions  30  Ed.  t,  M.  9,  in  (be 
Patent  Roll,  *  de  puniendo  homines'  that  re- 
fused, it  is  *  quia  ad  rogntunr  miftere  non  con- 
^  cesscrint'  so  many  ships.  And  if  a  by-la «r 
were  good  to  bind  them,  as  is  before  proved,  as 
well  as  their  own  promise,  it  may  be  eo;  bat  1 
have  never  seen  any  legal  proceedmgs  agaiiiit 
any  of  those  thot  refused  at  that  time,  save 
only  against  the  Cinque  Ports  that  are  sum- 
moned by  their  service.  P.  33  Ed.  1,  Banc. 
Regis  Rot.  82,  against  Seaford,  as  a  member  of 
the  ports  ;  and  the  charge  is,  that  *  per  servitinm 
'  teneiitur  invenire  unam  navem.' 

For  those  of  Ed.  S.'stime,  his  reign,  for  tl)« 
most  parr,  was  a  time  of  war.;  and  that  the  of- 
fensive brought  a  defensive  upon  the  kingdom, 
is  plain.'  Walsinghanft  saith,  pa^e  119,  331, 
that  10  Ed.  3,  the  French  burnt  Southampton. 
And  Stowe,  page  234,  says,  that  Ed.  12. 3,  they 
assaulted  Southampton,  and  burnt  part  of  Ply- 
mouth. 13  Ed.  3,  (hey  assaulted  the  isle  of 
Wichi.  Rot.  Pari'  13  hd.  S,  pars  1.  M.  9^  that 
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they  had  done  much  mischief  in  the  west- 
coasts,  and  conquered  the  isle  o(  Guerosey. 
Rot.  Sco.  10  Ed.  S,  M.  5,  dors,  and  M.  2,  and 
aJl  the  ports  of  England  were  shut  up. 

My  lords,  in  tliese  years  ;vvhereiz^  most  of 
these  writs  issued,  the  great  danger  appears ; 
end  yet  that  the  charge  laid  upon  the  county 
was  by  by-law  and  agreement,  I  shall  cite  to 
your  lordships  the  Scotish  Roll,  10  £d.  3,  M.  3. 
The  French  riding  at  anchor  at  tlie  i^le  of 
Wight,  the  king  sends  divers  privy- counsellors 
to  Dover,  and  comnramded  all  the  officers,  roa<i- 
ters  of  ships,  mariners  and  inhabitants,  irom 
*the  Thames  mouth  to  the  West,  to  come  thi- 
ther, aii  iractand*  with  those  ibrds  of  the  coun- 
cil for  the  defence  of  the  sea  by  ships ;  and  in 
the  record  it  is  cited,  that  notwithstanding ^he 
Icing's  former  command,  '  hactenos  quicquid 
*  non  facer*  im press','  the  writs  £ot  shipping  is- 
sued before  and  were  not  executed;  and  there- 
fore now  a  commission,  if  so  it  might  be  done 
with  consent.  SO  £d.  3,  other  writs  went  out, 
Hot.  Franc,  pars  2,  M.  24,  SO  Ed.  3,  a  writ  to 
Yarmouth  '  propter  pericula  maris'  to  stop  up 
their  liaven,  and  Kot.  Franc,  pars  1,  M.  19. 
that  no  fishermen  go  out  to  sea. — I  shall  en- 
deavour a  particular  answer  to  this.  Claus.  10. 
£d.  3,  M.  23,  the  writ  says,  that  <  valida  defen- 
'  sionis  super  mare  solvi'  non  solebant  tempo- 
'  ribus  j}rogeiMtorum'  of  tlie  king.*  To  this  I 
fthall  give  this  answer,  that  these  wages  were 
demanded  belbre  their  time  of  going  to  the  ser- 
vice ;  and  the  record  i9,  hnjumodi  vadia  have 
>iot  been  paid. 

My  lords,  if  this  answer  be  not  sufficient, 
my  second  is  by  denying  the  thing ;  for  besides 
that  of  15  Johan.  in  that  time  of  uecessity,  tlie 
ships  were  to  serve  *  ad  liberationes  et  ad  sti- 
pendia  regis;'  and  46  lien.  3,  M.  4,  both  in 
Kd.  1,  Ed.  2,  and  this  king's  time  before  the 
tenth  year  of  his  reign,  wages  for  defence  were 
frequently  paid.^ — My  lords,  because  I  know 
not  how  far  this  will  be  stood  upon,  I  shall 
spare  the  citing  of  any  of  them,  and  to  this 
purpose  shall  cite  to  your  lordships  only  this 
case*.  It  is  amongst  the  parliament  petition's 
1  Ed.  3,  and  transmitted  into  the  Exchequer, 
Hil.  2  Ed.  2,  dors.  The  fishermen  upon  the 
coasts  of  Yarmouth,  20  Ed.  2,  were  daily  rob- 
bed and  killed,  and  for  rescous  of  tliem,  those 
of  Yarmouth  were  commanded  to  set  out  some 
•hips  to  sea;  and  Adam  Bridlington,  the  king's 
clerk,  sent  with  300/.  to  set  out  this  fleet, 
which  the  men  of  Yarmouth  i  intended  they 
should  have  as  wages  for  the  voyage;  but  the 
clerk  would  not  let  them  have  above  230/.  and 
that  as  money  borrowed  of  the  king,  and  for 
this  they  gave  their  bond  of  repayment  thereof. 
1  £d.  3,  they  complain  in  parliament,  and 
pray  that  they  may  be  discharged  of  the  230/. 
and  that  the  bond  may  be  cancelled  ;  which  is 
adjudged  accordingly,  and  transmitted  into  the 
Exchequer  for  a  trial,  whether  the  service  wns 
done  or  not. — My  Inst  answer  t«»  these  prece- 
dents is,  that  the  matters  of  fact  in  these  yeer$, 
to  the  violation  of  the  subjects  rights,  procured 
«poa  fresh  suitsi  not  only  the  before-meutioned 


statute  of  14  Ed.  3,  cap.  1,  against  any  charge 
to  be  laid  upon  the  subject  without  assent  in 
parliament ;  but  afterwards  they  complain  in 
parliament,  15  Ed.  3,  M.  9,  that  their  goods 
were  seized,  and  tlieir  bodies  taken  without 
any  suit  commenced  against  them,  contrary  to 
Magna  Charta,  and  the  statutes  and  ordinances 
made  thereupon  with  so  much  discretion  of 
their  ancestors;  and  in  particular  in  the  Parlia- 
ment-Roll of  22  Ed.  3,  M.  4,  for  the  uuarding 
of  the  sea,  and  in  36  Ed.  3,  M.  9,  aod  37  Ed. 
3,  M.  2,  as  before  in  15  Ed.  3. 

My  lords,  I  now  coum  to  the  kst  thing, 
which  is  the  Proofs  in  the  point,  which  I  shall 
humbly  offer  to  your  lordships.  The  first  au- 
thority that  I  shall  offer  unto  your  lordships  is 
the  Patent-Roll,  26  Ed.  1,  M.  21,  whereby  I 
shall  endeavour  to  prove  to  your  lordships  these 
two  things  r-^Tbe  confession  of  that  king  and 
his  council,  that  he  was  so  far  from  having 
power  Co  tax  the  people  for  the  custody  of  the 
sea,  as  that  he  is  bound  to  nuike  satisfaction  for 
any  thing  taken  from  the  people  for  this  pur- 
pose. The  second,  that  the  oiarges  laid  upoii 
the  people  for  the  custody  of  the  sea,  were  the, 
principal  grievances  that  occasioned  the  making 
of  the  statute  of  35.  Ed.  l.and  the  statute  oT 

*  Tallagio  non  concedendo/ 

For  the  first  that  the  VmsL  declares  that  he 
had  a  .desire  to  redress  the  Grievances  made  to 
the  people  in  his  name,  and  instanceth  what 
they  were,  <  feluti  de  rebus  captis  in  ecdesiis, 

*  et  de  aliis  rebus  captis  et  asportotis  tarn  de 

*  clericis  quam  de  laic  is,  sive  pro  cusf  odia  mafis 

*  vel  alio  modo  quocunque ;'  whereby,  nay  lords, 
there  is  an  acknowledgment  that  it  is  grievance,' 
and  to  be  redressed,  to  lay  any  tax  upon  the 
subject  for  the  defence  of  the  sea. — Commis- 
sioners are  there  named  throughout  all  Eiift- 
land  te  enquire  of  these  grievances ;  herein 
they  are  to  proceed  according  to  certain  in- 
structions from  the  king  and  the  council,  which 
are  tliese  three  :  First,  Whether  the  thinc^a 
were  taken  without  warrant;  and  if  so,  then 
the  party  that  took  the  goods  is  to  make  satis- 
faction, and  further  to  he  punished  for, the 
trespass.  Secondly,  If  there  were  no  w&rrant 
allowed,  then  the  officer  was  to  make  satisfac- 
tion. Thirdly,  If  all  were  done  according  Co 
and  in  pursuance  of  the  warrant,  and  no  more;  - 
then  what  upon  certificate  thereof  ifi,  the  words 
are  <  et  enferra  tnnt  que  il  se  fienera  appats 
'pur  reason  :'  The  king  hereby  promiseth,  that 
whatsoever  things  were  taken Vrom  the  people 
by  any  command  of  his  for  the  custody  of  rho 
sea,  that  he  will  make  reasonable  satisfaction 
to  the  party  for  such  things. 

My  lords,  for  the  second  thing,  that  is,  that 
these  grievances  occasioned  the  making  of  these 
suitutes,  is  clear  from  the  words  of  the  patent; 
for  tliey  were  made  *  post  c"erram  inter  regnum 

*  et  rt-geni  Francia? ;'  which,  as  appears  by  the 
Case  of  the  Abbot  of  Robcrtsbridge,  were  from 
the  9^  to  tlie  25th  of  Edward  ti)c- first,  and 
by  all  our  hi«itorians,  and  iriany  records.  It  ap- 
pears likewise,  by  those  other  word?,  that  the 
king,  before  his  going  into  Flaodersi  intended 
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to  have  remedied  those  Grievances ;  he  went 
over  ia  Sep.  25  Ed.  1,  and  the  statute  25  Ed.  1, 
was  mode  the  10th  of  Oi:t.  after.  Hence  like- 
wise it  lullows,  that  the  exception  of  the  kinf»'s 
antieut  aids  and  prizes^  mentioned  in  the  sta- 
tute of  25  Ed.  1,  extends  not  to  this  of  chai|;ing 
the  people  to  tlie  custody  of  the  sea,  that  hein^ 
one  uf  the  principal  grievances  that  occasioned 
the  making  of  it.  That  the  same  grievance 
caused  the  making  of  the  statute  De  TaUagio, 
&c.  I  have  before  offered  to  your  lordships. 

My  lords,  the  next  authority  «hich  I  shall 
present  is  the  Communia  1111.  23  Ed.  l,Rot.  77. 
There  the  king  commanded  SOgallies  to  be  made 
by  several  great  towns,  every  galley  was  to  have 
120  men  a-piece ;  these  were  *  pro  defeusioue 
*  rcgni  et  securitate  maris.'  My  lords,  the  cases 
are  many  in  the  Eidiequer,  where  the  money 
for  making  these  galiies  was  recovered  against 
the  kini;.  I  confess  my  lords,  that  the  king  had 
promised  payment  to  those  that  made  iliem, 
which  I  snail  thus  sjbmit  to  your  lordships : 
That  in  case  the  king  might  have  commanded 
the  making  of  them,  ut  the  charge  of  tlie  towns, 

,  that  tiien  the  kin^*S' promise  was  but  nudum 
jMotmn,  for  promising  of  payment  for  that  which 
by  law  they  might  have  heeo  forced  to  do,  and 
•o  the  payment  rested  only  the  king's  grace  and 
good  pleasure.  ^  But,  my  lords,  upon  suits  in 
his  own  time,  and  in  the  limes  of  Ed.  2,  and 
£d.  3,  the  monies  for  making  tliese  gallies  were 
received  by  several  towns,  M.  29  Ed.  1,  Rot. 
29,  dors,  for  York,  M.  31  Ed.  1.  Rot.  77,  Ips- 
wich and  Duuwich.  P.  5  Ed.  3,  Rot.  31,  for 
him  '  prout  justum  fuer''  noihins  having  been 
paid  before.  Bract.  M.  16  Ed.  St,  Rot.  14, 
both  for  the  galley  made  at  Southampton,  and 

'  the  bringing  her  to  Winchelsea,  at  their  own 
charge,  Precept.  P.  1  Ed.  3,  all  the  uioney 
from  Southampton  not  being  paid,  now  ordered 
that  it  should  be  paid. 

My  lords,  the  next  authority  that  I  shall  pre- 
sent to  your  lordtthrps  is  the  Pari iamentr Roll, 
13  Ed.  3,  pars  1,  M.  9  &  11.  The  causes  of 
calling  (he  parliament  are  declared  to  be  these  : 
First,  the  keeping  of  the  peace.  Secondly,  the 
defence  of  tlie  marches.  Thirdly,  the  safeguard 
of  the  sea,  that  the  eaemv  might  not  enter  the 
realm  to  destroy  it.  llcse  were  the  three 
points  for  the  commons  to  advise  on,  which  are 
put  into  writing,  and  entered  upon  the  roll. 
My  lords,  bv  the  articles  themselves  propound- 
ed on  the  king's  part,  it  appears.  That  the 
commons  are  not  chargeable  tu  tlie  guarding  of 
the  sea ;  and  the^  pra^,ihat  this  advice  of  tlieirs 
may  not  be  prejudicial  to  tliem  to  bii\d  them 
thereunto,  and  that  there  are  ships  enough  in 
England  to  do  it,  if  the  people  were  willing. 
M.  11.  The  commons' afterwards  in  debating 
of  these  articles,  when  they  came  to  thi&  of  the 
sea,  notwiihstandini;  the  caution  before,  they 
are  afraid,  that  if  they  should  debate  it,  it  might 
imply,  that  they  are  chargeable  to  do  it;  and 
therefore  they  protest  against  giving  any  ad- 
vice therein,  as  a  thing  whereof  they  have  no 
cognizance ;  and  do  further  declare,  that  the 
Cinque  Ports,  and  other  great  townSj  that  have 


franchises,  are  bound  thereunto,  that  they 
^should  do  it.  And  therefore  the  merchanta, 
masters*  of  ships,  and  mariners,  throui;hnut  £n^ 
land,  are  summoned  to  be  at  the  next  parlia> 
ment  for  advice  /ibout  shipping. 

My  lord$,  the  next  authr>rity  is  the  Parli»* 
ment-RoU,  2'^  Ed.  3,  M.  21.  The  commons 
petition  in  these  words, '  que  le  guard  de  l4 
'  mere  se  face  descries  re«  soit  le  guard  fit  man 
'  ad  refait  amant  vis  senois  ut  s emble  que  mei- 
*  liur  guard  ne  poit  estre  fiiit  que  le  Hoy  ne  lait 
'  ne  Qu'il  demeritissent  de  la  sur  la  guer  ct  par 
'  de  fair  de  c'est  ter.'  The  commons  having 
fonnerly  granted  the  king  divers  Aids  and  Sub- 
sidies upi>u  Wool,  WooMiells,  and  Leather  and 
otherwise,  for  the  guarding  of  the  teas,  they 
now  grew  weary  of  it,  and' desire,  that  the  kin^ 
himself  from  thenceforth  should  bear  the  whole 
bunlen,  and  chai^ge  him  with  his  promise  t« 
that  purpose. 

My  lords,  this  Petition,  though  in  the  name 
of  the  commons,  yet  the  lords  joined  in  it ;  for 
otherw  ise  all  acts  of  porliament  of  those  tiroea 
hein^  made  wpon  Petition  and  Answer,  should 
be  without  the  lords  assent.  Hence  it  appears, 
that  the  whole  kingdom,  at  this  tune,  was  so  lai 
from  thinking  that  the  king  could  charge  them, 
without  their  conseats,  to  the  guarding  of  the 
sea,  tts  tliat  they  alledee,  the  king  himself  ooght 
to  bear  the  wliole  charge.  Neither  doth  the 
king  deny  his  promise,  nor  wholly  deny  th^ 
thing  ;  for  though  he  saith^  it  should  be  done  as 
it  haih  been  done  before,  yet  it  is  witli  a  quali- 
fication, because  the  sea  cannot  be  better  kept 
than  he  hath  kept  it,  by  reason  of  his  being  so 
often  at  sea  in  person,  in  going  and  returning 
from  France,  and  diverting  the  enemv  by  his  wara 
in  France.  If  the  king  had  given  his  absolute 
denial,  yet  here  is  thejudgmentof  both  houses 
of  parliament  express  in  the  point. 

Rot.  Franciffi  21  Ed.  3»  pars  2  aM.  9  &  11. 
The  merchants  had  granted  2s.  8^.  upon  their 
goods  till  Michaelmas,  for  providiag  120  great 
ships  '  pro  secuf  a  conductione  navium  et  mar- 
*chandizarum,  et   pro  defensiooe   ceterarom 

<  roaritimarutn  partium  regni,  et  aliis  periculis 

<  his  guerrinis  temporihus  regno  imminentibus/ 
This  grant  being  made,  the  \iug  alledging  that 
this  was  not  sufficient  for  the  service,  and  t<» 
remove  the  causes  of  the  stopping  of  the  trade 
by  reason  of  the  wars ;  the  king  now  lengtbena 
out  the  same  from  Michaelmas  to  Easter  fol- 
lowing ;  and  to  satisfy  the  people,  the  king  br 
his  proclamation  declares,  tiMit  the  2s.  8dE.  ahaU 
cease  at  Easter,  according  to  tlie  grant ;  whtcb, 
as  it  should  seem,  not  satisfying  the  people,  or 
the  king  contiiijiing  tlie  taking  uiereol,  the  com- 
mons in  parli|iment,  22  Ed,  3,  M.  16,  pray 
that  it  may  cease,  and  that  by  procurement  of 
no  merchant,  <  pluis  Urgent  soit  continue.' 
An  imposition  but  for  h^f  a  year,  and  that 
upon  merchandize,  and  by  consent  of  the  mer- 
chants for  the  defence,  yet  taken  o6F  upon  Com« 
plaint.    The  Answer  is,  that  it  should  cease. 

My  next  autlmrity  is  the  Parliament- RoU 
2  Ric.  2,  pars  2  M.  5,  before  cited,  where  the 
great  council  and  sages  of  the  kingdom  resolrey 
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'  resates,  ou  saf^ard  del  mere  sans  soit  p^  le 
>  volenu  des  Seig'  et  les  Commoas  de  realme 
<  et  ceo  a  novel  grant  fiiire  irt  pleiue  Parlia- 
«  ment.'  Rot,  Pari'  6  Hen.  4,  M.  12.  and  Rot. 
Parr  1  Hen.  5,  Hjl.  17,  the  same  protestation  as 
before. 

My  lords,  that  the  charge  of  the  defence  at 
sea,  and  Ufiat  in  a  large  proportion,  bv  reason 
of  the  before-mentionecl  duties,  is  to  be  borne 
by  his  majesty,  I  conceive  that  it  will  not  be 
denied  ;  that  in  subsidium  and  aid  of  his  ma- 
jesty therein,  the  commons  are  not  chargeable 
without  their  consent  in  full  parliament.  In 
these  three  records  riiere  are  not  only  these 
protestations  of  the  w{iole  realm  being  made  by 
the  lords  and  commons,  but  likewise  the  king's 
consent  by  accepting  the  things  granted,  and 
that  without  any  qualification  of  the  protesta- 
tions. Those  protestations,  that  they  are  not 
chargeable  to  tiie  guarding  of  tlxe  sea  in  a  cer- 
tain way,  as  are  lOths  aud  15ths,  do  much  more 
fail  in  a  way  uncertain  as  here.     • 

My  lords,  my  next  proof  is  from  the  practice 
of  former  kinei  in  their  frequent  demands  of 
aids  from  parliamenta  for  the  defence  of  the 
sea,  as  well  before  the  statutes  of  tonnage  and 
poundage,  as  then  and  since ;  moneys  borrow- 
ifd  by  former  kings  for  ships  and  defence  at 
sea,  and  indentures  of  retainer  for  that  purpose 
at  the  king's  charge ;  and  not  only  so,  but  upon 
suit  allowance  in  the  Exchequer  for  victuals, 
mariners  wages,  anchors,  prisoners  taken  in 
fights  pro  dtfensione,  and  also  other  things  ne- 
cessafy  for  shipping  when  for  defence  of  the 
realm.  Whereupon  the  same  argument  may 
be  made  in  this  particular  for  the  sea,  as  was 
before  for  the  defence  in  general. 

The  first  thing  that  I  shall  press,  is  that  of 
the  Cinque  Ports.  Their  service  is  certain  in 
respect  of  the  time,  but  15  days  in  a  year ;  and 
in  respect  of  tbe  chaise,  but  20  men  aud  a 
master ;  and  the  number  of  ships  certain  :  be- 
sides that  they  are  discharged  of  arms  for  the 
land-service,  they  have  likewise  divers  other 
^rivileees  fi^r  the  doing  hereof;  they  were  free 
from  all  aids  and  subsidies  granted  in  parlia- 
ment, and  are  by  privy  seals  discliarged  there- 
of. Hil.  2  Ed.  3,  Comm*  about  the  end  of  the 
roll ;  they  are  freed  from  all  tolls,  murage  and 
pontage  throughout  the  realm,  which  bnngeth 
a  greater  charge  upon  the  rest  of  the  subjects. 
—-My  lords,  I  shall  thus  o&er  it  unto  your  lord- 
ships :  If  they  that  have  these  privileges  shall 
serve  hut  15  days  in  a  year,  how  the  others  that 
have  no  privilege  at  all,  should  do  it  for  26 
>veeks,  as  in  the  writ  ? 

Secondly,  Their  chaj^e  is  certain  in  the 
number  of  men  and  ships ;  how  the  rest  of  the 
commons  that  are  so  far  fr6m  having  any  privi- 
leges or  recompence  for  it»  as  that  they  do  con- 
tribute to  this  charge  of  the  Cinque  Ports,  shall^ 
as  by  the  way  in  the  writ,  be  altogether  uncer- 
tain in  the  matter  of  charge,  both  in  the  num- 
ber of  men  and  ships,  and  of  every  uthel*  thing. 
—My  lords,  I  shall  press  this  furtlier,  that  wtea 
the  ports  exceed  their  char^e  in  the  number  of 
men  or  ships,  allowance  by  the  king  is  to  be 


that  the  commons  are  not  chargeable  to  tbe  de- 
fence of  the  realm  without  parliament ;  which 
Extends  to  this  particular  of  tbe  sea,  for  the 
present  preparation,  whereunto  the  commons  are 
not  chargeable,  was  for  defence  at  sea ;  and 
therefore  the  money  lent  was  to  provide  an 
army  for  the  sea,  '  en  defence  et  salvation  del 

*  dit  Royalme  et  de  la  Navy  et  des  coniers  del 

*  mere.* 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll  2  Hen.  4,  M.  22.  Commissions  to 
«har|^  the  people  to  make  ships  for  the  defence 
of  the  realm  without  consent  of  parliament,  re- 
pealed by  the  king  and  the  whole  parliament 
for  that  very  cause. 

'  Item  pur  ceo  quere  tarde  divers  Commis- 
'  sions  fueroot  foist  an  divers  cities  burroughs 
'  et  villages  da    royalme  pur   faire   certaines 

*  Barges  et  Ballingers  sans  assent  du  Parliam' 

*  et  ont  mt'  pr*  nad  ^tre  fast  devant  ces  hents* 
'  nr'  les  Commons  pray  nr'  snr*  le  Roy  que  les 

*  dtta  Commissions  soient  repeals  et  que  ils  ne 
<  soient  forces  ne  fait  a  quore  lofr  fuit  respons' 
'  que  le  Roy  vest,  que  in  les  Commissions  soient 

*  repeals  in  tout  points  mes  pur  le  grand  neces- 

*  sity  que  ad  des  dels  v^seb  pur  defence  du 

*  royalme  in  case  que  les  quens  sint  priment  le 

*  Uoy  vost  commoner  de  rest  matter  ouesque 
'  les  Snrs'  et  puis  apres  le  mre'  al'  dits  Coro- 

*  mons  pur  intisuner  loir  councel  et  advise  ticl 

*  party.'  The  first  commission's  repealed,  be- 
cause the  commons  were  not  chargeable  with- 
out a  parliament.  And  now  the  king  will  put 
it  in  a  parliamentary  way,  by  doing  it  with  the 
assent  of -the  lords  and  commons. 

My  lords,  my  next  authority  is  the  Parliar 
ment-Roll  9  Hen.  4.  The  cause  of  the  calling 
the  parliament  is  for  the  safeguard  of  tbe  sea, 
and  of  the  North  Marches ;  and  M.  17,  great 
mischief  shewn  for  default  of  keeping  the  sea ; 
and  M.  21,  it  is  there  etlroUed  bjr  the  king's 
command,  that « there  was  communication  had 
between  the  king  and  the  lords  for  the  defence 
of  tlie  realm,  and  for  resisting  of  the  enemies, 
who  made  preparations  on  all  tides ;  whereunto 
sutiicieot  resistance  cannot  be  provided,  unless 
the  king  have  in  his  parliament  some  notable 
aid  granted  unto  him.  My  lords,  the  king 
iiereby  acknowledgeth,  that  fie  cannot  without 
the  parliament  charge  the  people  for  the  safe 
keeping  of  the  sea,  that  being  the  principal 
part  for  the  defence  there  intended,  the  same 
with  the  summons,  that  without  the  consent  of 
the  commons  *  negotia  prsd'  ihfecta  remane- 

*  rent,'  and  with  the  summons  in  the  Close 
Roll  2S  Ed.  1,  before-mentioned,  *  Quod  om- 
'  nes  tangit  per  omnes  debet  supportari.' 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll 4  Hen.  4,  M.  28.  The  lurds  spiri- 
tual and  temporal,  and  the  commons,  grant  the 
kiog  a  Subsidy  upon  the  staple  commodities, 
and  Tonnage  and  Poundage,  and  likewise  a 
Tenth  aud   Fifteenth,  with  this  protestation, 

*  Protestant  que  cesit  graitt  in  temps  avener  nc 
*■  soit  point  en  example  de  charger  les  dits  Surs' 

*  ne  Commons  du  royalme  de  nul  manner  del 
'  Subsidy  ne  10th  ne  15th  a  les  guerhs  despo-' 
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dated  5  May,  13  Car.  lo  be  thera  proceeded 
opoa  for  the  leryiug  of  the  SOi.  accordiag  to 

I  he  kiw  and  custnin  of  England :  Mr.  Hampden 
appeariKiy  and  deured  that  all  the  writs  might 
be  read  unto  him ;  they  being  read,  he  de- 
murredy  and  Mr.  Attorney  jobed  with  him  in 
demurrer,  and  adjouraed  out  of  the  Excheqaer 
into  th»  court,  to  have  the  advice  of  all  tlie 
judges  of  England. 

Before  I  enter  into  my  Argument,  because 
the  true  staling  of  the  question  in  this  and  all 
other  things  doth  exceedingly  conduce  to  itie 
clearing  of  the  thing  in  question ;  I  shall  in  the 
first  place,  observe  the  tvrir,  dated  4ih  August, 

I I  Car.  the  ground  of  this  assess,  which  was 
directed  into  Bucks,  and  others  into  all  the 
counties  of  England,  and  this  was  lor  raising 
aids  for  ships,  for  the  defence  of .  the  kingdooi, 
with  a  notable  circumstance,  '  quia  saius  rcfrni 

*  periclitabatur ;'  which  being  expressed  in  tiie 
racord,  is  confessed  by  the  demurrer,  and  not 
only  so,  but  testilied  by  the  king  himself  under 
the  great  seal  in  the  Mittimus :  and  in  all  mat* 
ters,  especially  in  matters  conceniing  the  pub* 
lie  safety,  the  king  is  *  Recordum  superiativum 
'  et  przexccilens,'  as  in  the  great  Cose  of  the 
earls  of  Gloucester  and  llerttbrd,  SOEdw.  1, 
BO  that  the  question  is  only  this,  Whether  the 
king,  in  his  judgment,  finning  the  safety  and 
preservation  of  the  kingdom  and  people,  neces- 
sarily and  unnvoidabiy  to  require  the  aid  com- 
manded by  the  Writ,  may  not  coiamand  snch 
aid  by  the  Writ,  for  saving  and  preserving  the 
kingdom  and  people  ? 

Having  stated  the  question,  I  shall  now  dis- 
card many  things  as  impertinent  to  the  ques- 
tion, not  tlikt  I  that  am  sworn  coonael  for  the 
king,  do  agree  in  those  things  against  the  king; 
but  that  they  are  not  now  in  que««tion.  It  w 
not  now  in  question,  What  may  be  imposed  by 
the  king  upon  the  subject  for  I>efence,  at  their 
charge,  for  conquest  or  conservation  6f  foreign 
countries  or  territories  beyond  the  sens.  Nei- 
ther is  it  in  question,  what  may  be  laid  by  the 
king  upon  his  suk^ects,  fisr  vindicatini^  injuries 
done  by  foreign  princes  or  states.  Neither  is 
it  in  question,  whether  arbitrary  impotsitiont  or 
taxes  may  be  laid  at  pleasare  upon  the  subject 
for  the  mere  increase  of  the  revenue  of  tiie 
king's  trcasiire.  Neither,  whether  m  ordinary 
and  common  defence,  for  prtbervntton  of  the 
kingdom,  tliough  oeoesaary,  it  may  be  thus  im- 
posed. 

But  the  question  is,  > '  Quando  saJus  regni 
'  perichtal)atur;*  in  truth,  the  question  is,  whe- 
ther we  can  he  charged  *  pro  salvotione  nostr' 

*  et  no&tror'.'  Again,  ic  is  not  in  question,  whe- 
ther the  subject  haih  a  property  in^his  goods, 
or  can  lose  thiem  without  consent  in  parliament. 
I  shall  shew  that  his  property  shall  remain  unto 
him  notwithstanding  this  assess ;  and  the  argu- 
ment on  the  contrary  savours  more  of  malignity 
than  reason,  to  say  that  by  this  the  subject 
shall  lose  his  property  in  his  goods. 

It  was  rlirhtly  admitted,  that  the  law  of  pro- 
perty must  give  place  to  tliev  law  of  nature,  for 
the  cominoQ  defence ;  the  ^vying  of  •  debt 


made  unto  them,  as  appears  by  the  Quire  of 
Dover,  and  Pat.  Roll'  of  7  Hen.  7,  before  cit- 
ed, that  after  the  15  days  they  were  to  be  at 
the  king's  clmrge ;  so  in  the  Pat.  Koir  19  Hen. 
3,  m.  14,  because  tliey  found  40  men  in  the 
ship,  the  king  promised  payment  for  all  over 
and  above  tlie  number  of  120.  Banc.  Regis 
Trin.  .i3  Ed.  1,  Hot.  22,  allowance  to  service 
in  Scotland  ;  the  Scots,  as  appears  by  WaUing- 
bam,  p.  53,  and  otherwhere,  having  about  that 
time  burnt  divers  English  towns  and  ships,  and 
a  school- house,  with  200  scholars  in  it,  Visus 
CompI  P.  33  Ed.  1,  pro  ingenti  Ro.  Scotland 
P.  34  Ed.  1,  Rot.  37,  Comm'  la  Composition. 

My  lords,  if  the  ports  who  are  bound  to  the 
defence  at  sea,  when  tliey  have  performed  their 
service,  be  not  compellable  to  any  further 
charge,  Islmll  humbiyofiVT  it  to  your  lordship**, 
whether  those  tlmt  he  not  bound  at  all,  from 
the  same  reason,  are  chargeable  at  all. 

My  lord>,  I  have  now  done,  and  shall  not 
further  press  upon  the  patience  of  your  lord- 
ships ;  1  know  tlmt  '  nullum  tempus  occurrit 
*regi;'  the  disuse  thereof,  I  shall  press  it  no 
otherwise  than  that  it  is  an  interpretation  of 
the  Statute  made  against  all  Aids  and  Taillages 
in  general ;  and  of  the  complaints  of  the  par- 
liament nf  15  Edw.  1,  m.  9;  36  Edw.  S,  m.  19, 
and  37  Edw.  3,  m.  9,  that  those  statutes  had 
not  been  kept;  and  further,  as  it  is  an  inter- 
pretation likewbe  of  the  befoi^-mention^  de- 
olaration,  petitions  and  protest^itions  against 
this  in  particular;  and  as  it  is  an  executmnof 
them,  and  putting  them  into  practice:  ^Praxis 

*  sanctorum,'  ns  the  divines  say,  *  est  interpres 

*  p receptor um.' 

The  claims  which  anciently  the  subjects  have 
fiiade  upon  the  crown,  that  none  of  the  great 
officers  of  the  kingdom  could  be  chosen  but  in 
parliament,  nor  that  the  king  had  power  to  sell 
any  of  the  antient  crown-lands;  the  disuse 
shew?,  that  tliose  claims  of  their's  were  not 
legal.  Br.  in  his  fourth  book,  fol.  209,  saith, 
that  '  loDga  patieotia  trahitur  ad  consensum.' 
The  non-claims  therefore  of  so  many  kings  and 
queens  I  shall  present  unto  your  lordships,  as 
•o  many  U  voett  and  declarations  of  their  ce- 
neral  consents,  that  without  assent  in  parua- 
meut  they  could  not  have  laid  the  like  sess 
upon  any  of  their  subjects,  as  is  now  laid  upon 
tny  client. 


The  first  Day's  Argument  of  Sir  EDWARD 
LITTLETON,  knt.  his  Majesty's  Sohcitor 
General,  in  the  Exchequer- Chamber,  be- 
fore all  the  Judges,  on  behalf  of  His  Ma- 
jesty, in  the  Great  Case  of  Ship- Money. 

May  it  please  your  Lordships ;  May  22d  last, 
issued  a  Sciri  Facias  out  of  the  Exchequer  to 
the  sherifi:*of  the  county  of  Bucks,  to  Warn  Mr. 
Hampden  to  shew  cause  why  the  20s.  should 
.not  be  charged  on  him  towards  the  finding  of  a 
ehip  of  war,  with  men,  munition,  and  victuals, 
expressed  in  a  writ  dated  4  Aug  11  Car.  And 
the  sums  and  the  names  of  the  defaulters  were 
jellified  into  the  Exchequer  by  a  Mittimus, 
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or  duty  public  or  prWate,  upon  any  subject,  is 
so  Csr  from  destroying  the  property,  that  it  doth 
confirm  it.  He  hath  as  good  property  that 
peyeth  debts  to  the  kiilg,  as  he  that  doth  not. 

We  agreed  de  re,  the  kingdom  is  to  be  de- 
fended ;  no  man  in  his  five  senses  will  deny 
that  dtperionis,  according  to  the  equitable  rule 
in  the  writ  '  quod  omnes  tangit  per  omnes 
'  debet  supportari :'  we  are  in  this  as  in  the 
Conqueror's  laws,  '  sumus  fratres  conjurati  ad 
'  regnum  defendendum/  De  persona  whom 
the  law  hath  intrusted  with  the  defence  of  the 
kingdom,  viz.  the  king,  we  are  likewise  agreed. 
The  only  ditfereace  is  de  modOf  whether  the 
right  tnedia  be  observed  by  tlie  king?  and 
whilst  we  are  disputing  whether  he  may  do  it, 
I  am  told  he  may  do  it  in  parliament ;  true,  he 
thst  may  do  it  every  where,  may  do  it  in  par- 
liament. And  I  shall  be  sorry  to  hear  there 
fihall  be  no  aalvation  for  the  people  but  in  par- 
iiament. 

And  whilst  this  was  the  question,  though  a 
great  deal  of  care  was  had,  and  'though  it  was 
done  with  advantage  and  policTi  yet  the  bulk 
and  mass  of  what  was  said,  shall  appear  to  fall 
quite  ofi'  as  nothing  to  the  purpose.  There 
were  multiplicity  of  particulars,  and  a  pretty 
survey  of  the  king's  revenues^no  ways  concern- 
ing the  case,  and  as  much  mistaken  in  it,  as  he 
that  reckoned  without  his  host.  He  hath  done 
like  a  discreet  gentleman,  and  went  as  near  the 
question  as  his  client  would  let  him ;  he  hath 
agreed  cases  more  prejudicial  than  this,  as 
thus:  It  was  admitted,  that  if  there  be  any  ac- 
tual war,  though  there  be  but  light  skirmishes, 
the  king  may  do  it;  nay,  if  there  be  but  a  war 
denounced,  though  there  be  never  a  blow 
struck,  surely  then  can  it  not  be  done  when 

*  salus  regni  periclitabatur  >*  This  is  the  true 
state  of  the  question. 

Before  I  go  further,  I  am  not  ignorant,  and 
therefore  cannot  but  be  with  what  disadvantage 
I  come  to  argue  tliis  case,  every  man  beiiii;  a 
party  interested  that  hears  me;  but  I  fear  not 
tHit  that  I  shall  satisfy  all  parties,  I  have  truth 
to  conduct  roe^  '  £t  magna  ebt  Veritas  et  prx- 

*  valebit.'     • 

The  method  whereby  I  may  maintain  the 
right  of  my  master,  and  the  crown,  is  this;  I 
shall  first  ground  it  upon  reason ;  every  human 
proposition  is  of  equal  authority,  only  reason 
makes  the  difference. — -I  shall  ground  my  rea- 
sons, Firsty  upon  the  law  of  nature:  Secondly, 
of  state;  and  Thirdly,  of  public  safety,  neces- 
sity, and  conveniency.  Neither  shall  it  be 
against  the  statute  law,  common  law,  or  any  of 
the  hereditary  rights  and  liberties  of  the  subjects 
or  England,  but  consonant  to,  and  warranted 
by  all.  I  shall  liot  only  prove  it  'ex  rationi- 
<  bos  cogentibus,'  or  as  lawyers  say,  <  ex  vis- 
'  ceribos  cause,'  but  <  de  similibus  nd  similia.' 
I  shall  confirm  it  by  a  beadroU  of  examples 
and  precedents  of  former  ages,  and  compare 
them  withrthis,  and  see  if  the  case  be  altered. 

First,  I  shall  shew  it  from  the  foundation  of 
the  kingdom,  to  that  whirh  they  call  the  Nor- 
mnn  OaovplcU;  from  the  Norman  Conquest 


to  the  time  of  Magna  Charta,  made  0  Hen.  S, 
from  Magna  Charta  to  the  statute '  De  Tatlagio 
non  concedendo/  made  25  Ed.  1 ;  from  the  sta- 
tute '  De  Tallagio  non  concedendo'  to  the  first 
granting  of  Tonnage  and  Poundage;  firom  Ton- 
nage and  Poundage  to  tb^  very  day,  and  that 
the  Petition  of  Right  doth  no  ways  concern  the 
dispute.  I  shall  confute  all  precedents,  objec- 
tions, reksons,  inconveniencies,  authorities  or 
records,  of  which  a  great  number  were  cited, 
that  there  stiall  not  be  a  syllable  left ;  and  in 
that,  First,!  will  either  shew  that  the  record  is 
mistaken,  or  impertinent  and  not  to  the  ques- 
tion :  Or,  Secondly,  Those  that  are  pertinent,  I 
win  either  agree  them,  or  take  the  force  of 
them  away,  that  none  of  them  shall  be  able  to 
stand  in  the  way  of  the  Ifing  in  this  way  of  de- 
fence. 

The  fandamental  reason  is  the  exact  role  of 
the  law  in  the  10th  Report  cited  by  that  learn- 
ed gentlemen  Mr.  St.  John,  *  salus  populi  sii- 
*  preino  lex.'  All  other  laws  positive  are  sub- 
ordinate to  this  law,  and  are  to  be  regulated  by 
it.  We  are  not  to  talk  of  positive  laws,  till 
we  have  a  kingdom  to  use  them.  Glamile 
saith,  '  Regiam  majestatem  non  solum  armis 
'  oportet  esse  decoratum  sed  et  legibus;'  arms 
to  defend  us,  laws  to  protect  us.  Bracton,  fb. 
1.  In  <regibusduo  sunt  necessaria,  krma  et 
'  leges ;'  and  gives  the  reason :  If  no  arais,  the 
kingdom  would  be  left  as  a  prey  to  the  cnesiies. 
And  truly  it  is  a  strange  imposture,  thai  t}ie 
law  should  so  provide,  that  the  king  by  his  writ 
can  give  us  a  remedy  for  white-acre  and  black- 
acre  for  a  clod  of  earth,  and  not  be  able  to 
^ive  a  writ  to  defend  the  kingdom  when  it  is 
in  imminent  danger.  Nay,  positive  laws  are 
abrogated  by  reason,  when  tiie  safety  of  the 
kingdom  and  people  are  in  danger.  As  in 
Rome,  in  the  night  a  man  might  noit  come  over 
the  walls,  tiut  it  an  <nemy  did  approach  the 
city,  then  it  was  lawful  for  him  to  do  it. 

In  the  next  place,  I  take  that  ground  «vhich 
is  taken  in  all  laws ;  the  common-wealth  is  to 
be  preferred  before  all  private  estates.  13  H. 
3,  to.  15,  the  opinion  of^  Shelley.  Rather  tlian 
this  shall  suffer,  the  law*  will  turn  some  preju- 
dice to  particular  persons,  who  are  but  a  part 
of  the  common-wealth,  21  Hen.  7,  fo.  28,  8 
Ed.  4,  fo.  23,  29  Hen.  8,  D^er  36.  If  the 
enemy  doth  ap|troach,  for  the  defence  of  the 
kingdom  one  man  may  make  bulwarks  and 
forts  on  another  man's  soil,  and  shall  not 
the  king  keep  the  outworks  at  sea,  lest  the 
enemy  should  land  at  our  doors f  Again,  by 
the  king's  command,  suburbs  umy  be  razed : 
In  1588  when  three  great  land-artnie<,  20,000 
foot  and  1,000  horse,  30,000  fool  and  1,000 
horse,  and  20,000  foot  and  1,000  horse  were 
raised.  Now  lest  any  army  should  land  in 
other  places,  directions  were  given  to  keep 
them  from  landing  ;  hut  if  they  could  not  keep 
them  from  landing,  then  that  they  should  burn 
down  houses,  and  come  and  destroy  all  what-« 
soever,  that  they  might  not  have  food  and 
provision  to  stay  there.  Where  is  ihe  law  of 
property  in  this  case,  which  is  so  much  talked 
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of?  The  public  and  private  are  to  nearly  oon- 
next  that  thev  can  hardly  be  separated;  the 
pablic  lott  laiu  immediately,  and  by  conac- 
quence  upon  particular  persons.  Be  a  nan 
in  what  condition  be  would  be,  if  a  public  loss 
comes  to  the  state,  though  it  falls  on  his  wed- 
ding-day, be  shall  suffer  in  it.  It  is  impossible 
to  save  private  fortunes  if  the  public  be  lost, 

*  unaqua^ue  amac'  comm'  bona  totius,  &c.' 
And  another  says  very  well,  no  man  repines  at 
that  which  is  done  for  the  good  of  the  common- 
wealth. If  a  subject  then  can  be  enabled 
without  parliament  to  make  bulwarks  aud  forts 
in  another  man*s  ground,  shall  not  the  king, 
that  \a  pater pairUt^  do  the  like  for  the  defence 
of  the  whole  ? 

My  third  reason  is  te  confirm,  or  rather  mind 
your  lordbhips,  that  the  crown  hath  man^ 
powers  and  prerogatives  over  the  estates  of  pn- 
vate  persons.  May  not  the  king  enter  into 
anotlier  mua's  liouse,  or  at  lea»t  out-hou»e», 
and  dig  for  salt-petjpe,  because  it  is  for  the  de- 
fence? 11  Report  fo.  81,  Bowles  case,  and 
enter  into  his  lands  and  dig  royal  mines  ? 

There  is  proprietai  dominii  belongs  to  the 
snbicct,  but  he  hath  not  the  power  over  rU, 
without  the  property  *  Ratione  protectionis,  iu- 

*  hsdictionis,'  &c.  Private  interest  must  give 
place  to  a  common  ^ood;  the  private  prejudice 
that  any  man  hath,  is  very  well  repaired  by  tlie 
public  utility  that  comes  to  the  kingdom.  Fisher- 
men may  justify  their  i^uing  into  the  lands  of 
others  tr)  fish,  becau^  it  ib  pro  bono  publico.  8 11. 
4, 18, 19.  fl9  H.  8,  Dyer  36.  21  Hon.  7,  28.  A 
man  may  pull  down  the  house  of  another  man, 
when  the  next  house  to  it  is  on  fire;  <  Jam  tua 
^  res  agitur  paries  cum  proximus  ardet,*  the  pri- 
vate  must  sutler  for  the  public  cause.  ^  £d. 
4,  fb.'2.  b.  26  Ed.  1,  fo.  45.  If  two  men  arc 
fight ingy  a  man  may  part  ihem,  and  put  them 
into  several  houses,  because  it  is  for  tiie  good 
of  th.e  commonwealth.  If  a  madman  be  abroad, 
be  may  be  taken,  whipped  and  imprisoned, leat 
he  do  violence  to  himself  and  others.  22  £d.  4, 
fo.  45.  A  chirurgeon  may  cut  otf  one  member 
to  save  the  rest,  22  Ass.  Plowden  56.  Neces- 
sity is  the  law  of  the  time  and  action,  and  things 
are  lawful  by  necessity,  which  otherwise  are 
not ;  '  Quicquid  necessitas  cogit,  defendit :' 
and  the  law  of  the  time  nui^t  regulate  the  law 
of  the  place  in  such  public  things.  If  a  storm 
arise  at  sea,  to  cast  out  goods  into  the  sea  is 
lawful  for  the  safety  of  the  other  goods ;  and 
tliey  whose  goods  are  not  Inst,  shall  be 
sharers  with  the  others.  If  it  be  for  safety 
of  lives,  all  mukt  be  cast  out,  DuflTeild's  and 
Mowse's  case;  but  if  the  party  haih  taken 
more  in  than  is  fitting,  and  that  be  the 
cause  of  casting  away  the  goods,  and  not  the 
tempest,  there  the  party  hath  his  remedy.  48 
Hen.  3^  there  was  a  sudden  summons  to  be  in 
arms  both  at  sea  and  land ;  I  hey  plead,  that 
there  was  not  a  just  time  of  summons;  the  king 
telb  them,  that  bo  man  shall  excuse  himself  for 
waot  of  convenient  tiihe  of  summons ;  nay, 
they  shall  not  alledge  the  time  of  hardest,  &c. 
it  being  safer  iQ  bf  somewhat  diminished  in 


estate,  than  the  public  to  sufier :  *  Necetntas 
'est  lex  tcmporis,'  whatsoever  is  done  for  pub- 
lic safety  is  best ;  other  laws  are  tributary,  and 
must  gire  way  to  tite  law  of  necessity :  What 
talk  we  of  formalities,  when  we  art  like  to  kise 
the  kingdom,  when  the  keeping  of  Uie  laws 
would  end  the  commonwealth. 

But  this  needs  not,  fur  I  shall  shew  that  bis 
majesty  hath  trod  in  the  steps  of  all  those  kings 
wlio  have  worn  the  diadem,  and  swayed  the 
scepter  of  this  kingdom. 

In  the  next  place  I  shall  shew  divers  exemp- 
tions d  cuitodU  vtariiimaf  not  only  ancient  but  < 
late:  I  will  put  yon  one,  that  is,  King's  College 
in  Cambridge,  21  ileu.  6.  Wlien  tlMse  grants 
are  made,  it  extends  to  the  ordinary  defence  of 
the  people,  and  not  extraordinary ;  no  mpre 
than  if  the  king  grants  an  exempuon  to  a  maa 
that  be  shall  not  be  of  a  jury,  yet  if  there  be  no 
other,  that  shall  not  excuse  him.  Matth.  Paris 
838,  he  speaks  of  privileges  granted  to  the  arch- 
bishop of  Canterbury,  London,  &c.  All  are 
granted  in  Itbertm  eieemo^nam  ;  they  are  bound 
to  do  nothing  but  to  pray,  and  yet  are  not  ei* 
empted  from  public  defence,  *  Nee  adeo  liber- 
<  tates  et  propter  publicam  uiiliutem  regni  et 
*  per  ea  resisteret  hostem.'  I  shall  give  Mr.  St. 
John's  Argument  an  answer  by  and  bye ;  yet 
by  the  way,  if  tenures^^ud*  iiilr/or'  did  begin, 
as  was  allcdged  out  of  Britton,  in  the  Conque- 
ror's time,  how  was  the  kingdom  defended  be- 
fore ?  If  wards  and  marriages,  and  accideots 
thereupon,  did  not  go  to  the  foundation  of  the 
kingdom,  what  was  before  i 

1  he  king  is  as  much  lord  of  tlie  sea  as  land, 
'  acque  dominus  maris  et  telluris.'  Seldeo  Mare 
Clausum,  6  Ric.  2,  Doctor  and  Student,  iib.  2, 
fo.  51.  5  Report  fo.  108.  It  b  observed  by  a 
great  lawyer,  of  what  consequence  it  is  to  have 
power  at  sea.  The  naval  dominion  of  England 
IS  of  great  consequence  and  use ;  for  it  is  called 
diftcm  regui.  If  tlierefore  the  kingdom  of 
England  consists  of  land  and  sea,  I  hope 
we  shall  not  stand  at  half  defence,  to  de- 
fend the  land  aud  leave  the  sea.  Rot.  Pari 
2  Rich.  2,  M.  25.  It  is  a  great  advantage  to 
have  defence  at  sea,  else  we  should  have  hot 
war  9it  our  tliresholds ;  while  the  sea  is  open, 
men  may  go  to  plough,  and  have  the  courts  of 
justice  open. 

The  kings  of  England  of  themselves,  by  their 
prerogative  royal,  in  times  of  war,  denounced, 
intended  or  suspected,  for  tlie  preservation  of 
the  pubhc  safety,  may  seize  the  lands  of  prior 
aliens,  41  Ed.  3,  fo.  10,  22  Ed.  4,  43, 44. 14 II. 
4,  36.  And  can  a  king  of  England  take  the 
possessions  of  aliens,  and  cannot  he  in  force  his 
natural  born  subjects  to  defend  the  land  and 
sea  ?  God  forbid ;  nay,  if  we  would  paroa  com" 
ponere  magnU^  we  should  find  in  cases  of  lesser 
consequence,  if  they  have  relation  to  the  de- 
fence, he  may  do  it.  As  the  king  may  lay  a 
charge  upon  the  subject  for  walling  a  town,  tlie 
reason  is,  because  tiiey  have  bene^t  by  it  in 
time  of  danger;  and  hath  not  all  the  kingdom 
safety  by  the  navy  at  sen  }  3  Ed.  3,  Ass.  445, 
Westm.  1^  cap.  3,  13.  Ueo.  4,  fo,  l^  lit     Sir 
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John  Davitt'  Reports  fo.  13,  Littl.  fo.  58.  33 
Edward  1,  105.  Pari.  Book,  Walfiinghara, 
14  Edward  1,  00.  ?  Edward  3,  Pat.  M. 
t.  And  the  king  did  not  only  command  it, 
but  took  an  account  of  it,  if  it  w:i»  not  done, 
and  took  it  into  his  own  hands,  Trin.  27  Ed.  1, 
M.  14,  ex  thuaui'  murage  of  Carlisle  taken 
jflto  the  king's  hands.  Pat.  14  Edw.  1,  pars  1,. 
M.  14,  and  the  surplusage  paid  into  the  Exche 
quer.  '  And  this  agrees  with  the  reason  of  all 
liiws,  where  iliey  have  a  benedt  they  must  con- 
tribuee  to  the  charge,  10  llep&rt,  fo.  14 1|  out 
of  44  Ed.  S,  nay  for  lesser  thing*,  ns  for  pnve|ige 
and  pontage,  ine  king  mny  impose  that  for  a 
puhlic  good,  and  the  king  may  distrain  all  tiie 
terr*  tenenU,  ai^^d  landowners,  loiViake  coniri- 
bution  *  secuadufn  statum  at  facuhates.' 

The  king  may  dispose  of  the  preparation  for 
deTence,  he  mny  compel  men  to  be  knighted, 
because  it  was  for  defence.  Rot.  Glaus.  J  9 
Ed.  Q,  M.  10.  Mat.  Paris,  fo.  13.  37  Westra. 
465,  no  maik  is  exempted  from  defence ;  judges 
arc  not  exempted,  ytt  judges  are»noi  to  fight ; 
yet  when  it  comes  to  necessity,  they  are  not  ex- 
empted. Trin.  5  Ed.  4,  Moyle  13  Hen.  4.  fo. 
23.  clci^nen  compelled;  nay  a  Serjeant  at 
common  faw  sworn  at  common  pleas,  ii  com- 
|)eUable.  Sir  John  llulbertin  Hen.  7.*s  time 
was  compelled  to  be  a  knight:  9  or  29  Hen.  G, 
Kolfe,  a  stout  seijeant,  pleaded  that  hd  was  n 
Serjeant  at  common  law,  and  not  bound  to  he 
a  knicht,  but  he  is  forced  to  it.  But  why  talk 
we  of  these  P  there  ought  to  be  a  commons  ealth 
before  there  f^re  laws^  nnd  private  ought  to 
give  way  to  public. 

A^ain,  unuiioent  dangers  and  perik  to  a  state 
do  dispense  with  ordinary  proceedings  in  law  ; 
*  inter  arma  silent  leges.'  Nay,  if  there  be  hut 
rumours  oi'  wars,  laws  are  silent ;  we  mu«t  look 
then  to  the  kingdom,  upon  rumours  nnd  opi- 
nions of  wars.  Pascb.  15  Ed.  1,  Banc.  Regis 
Hot.  70,  dors,  the  Scotch  army  they  besieged 
Rippon,  ti>e  people  they  promise  a  sum  of  mo- 
ney to  them  to  depart,  aixd  give  them  in  hos- 
tuges,  and  tbat  money  should  be  levied  among 
themselves;  when  the  war  was  over  they  would 
not  do  it,  but  were  compelled  to  it.  In  14  Ed. 
9,  Banc.  Rtgis  Rot.  60,  the  Scots  besiege  Dur-t 
ham,'  but  thty  must  have  ready  money,  they 
would  not  take  hostages  to  depart;  while  this 
peril  was  on  them,  ihey  met  together  and  swore, 
that  what  shoolcf  be  agreed  amongst  themselves 
ercrt^  man  would  stand  to.  It  was  ordered  they 
ihould  go  into  the  houses  of  others,  at»d  take 
wb^it  money  they  could  find  for  that  purpose; 
they  took  from  one  man  60/. ;  oh,  he  was  not 
satisfied,  be  had  a  property  in  his  goods,  he 
brought  an  action,  nnd  at  Durham  it  was  ad- 
judg^  for  him ;  but  when  by  a  writ  of  error  it 
was  brought  to  Westminstei^liall  into  the  KingV 
Bench,  judgment  was  reversed.  And  in  the 
time  of  queep  Elizaheth,  greater  things  were 
done  upon  lesser  occasions. 

Tlie  next  tbing  is  the  ships  taken  from  time 
to  time,  ai>d  the  command  of  persons,  watches, 
beacons,  shutting  up  of  the  ports,  which  are 
the  gates  of  the  kingdom,  14  or  10  £.  4,  Pasdi. 

TOL.  111. 
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m.  12,djrs.  3  Hen.  5, 18.  dors.  A  number  of 
other  things  commanded  by  the  king  for  safety ; 
when  the  law  couMders  what  mny  happen,  it  is 
not  materiiil  what  doth  happen ;  pHy,  if  there 'be 
hut  a  zulgnr'u  opinio,  it  is  enough j  much  more 
when  the  king,  hy  his  own  judgment,  foresees 
it.  6  Report  (o.  64,  Clark's  case,  there  they 
are  compelled  to  build  a  hall  ;it  St.  Albans  fur 
the  judi^eS  to  sit  in,  much  more  in  tlui  case. 
See  Clcgate's  ca»5e  for  triumphs;  and  if  for 
state,  ^liall  not  tiie  king  command  for  safety  of 
the  kingdom?  llif.  12  Jac.  Huwks's  case,  for 
p^ing  of  the  way,  he  mny  take  corn  out  of  the 
sacks  of  iliosc  thut  come  hy. 

Again  it  is  a  Droit  Uoyal  to  n)cddle  nith 
war  and  ])eacc,  subjects  have  nothing  to  do 
with  it.  Rot.  Pnrl.  13  Ed.  3,  M.  5,  19  Ed.  4, 
fo.  160.  or  6.  Brian,  chief  justice,  saitli,  TItat  if 
all  the  subjects  of  Englmd  do  war  with  the 
subjects  of  another  kingdom,  this  isnonar; 
hut  it  the  ki.)g  denounce  it,  it  is  war.  22  Ed. 
1,  Hot.  Vus.  con.  M  16,  or  ]0,  they  must  have 
a  power  from  the  king :  true,  Henry  7,  brought 
military  dk>cipline  to  the  parliament  to  advance 
liis  ouu  ends.  Sometimes  dangers  are  fit  to 
he  couiinunicnted  to  the  people,  and  sometimes 
not.  The  king  should  best  know  what  is  done 
abroad,  who  hath  his  close  council  of  war;  \\% 
knoxYs  what  is  done  abroad,  what  can  tlie 
people  tell  of  thcje  things  ?  and  it  is  very  fit 
that  prvparution  be  made  before-hand.  It  is 
not  good  to  find  the  kingdom  without  a  navy, 
especially  when  such  cornbustian  is  abroad. 
18  Eliz.  cap.  23.  It  is  as  much  to  prevent 
danger,  as  to  remove  it  %vhen  it  is  in  being.  1 
Ed.  6,  et  1  Mar.  A  desired  provision  to  be 
made  before-hand,  and  this  bath  been  the 
practice  of  all  times.  Gervasius  Tilburiens. 
Black  Book  Hen.  2d's  time.  Danegelt  before 
the  Comjuot  paid  annually ;  but  afterwards, 
when  there  was  bellum  or  opiniones  btltontm^ 
'  Datum  est  nobis  intelligere,  audito  rumore, 
'  &c.'  are  frequent  in  the  records;  nay  if  there 
be  but  vulgaris  opinio.  Ay,  but  perhaps  dan- 
gers will  not  come ;  but  if  they  come  unawares 
where  are  we  then  ?  In  the  case  between  tho 
earb  of  Gloucester  and  Hereford,  there  was  a 
great  tumult  between  them  about  the  marches 
of  Wales :  aind  this  was  contrary  to  the  king's 
command,  and  exception  was  then  taken ;  that 
there  «vas  no  record  to  warrant  the  Sciri  Fa- 
cias [Na*  quefuit  pur  salvatione  del  Uoyalme.] 
the  king  did  atfinn  it,.  *  Et  Dominus  Rex  in 
'  multus  casibus  est  supra  legem,  &c.  Dominus 
'  Hex  est  Recordum  superlativum  et  praeex- 
*  cellens.'  It  is  treason  for  any  subject  to 
raise  an  army,  unless  a  town  be  besieged. 
Henry  the  7tb  was  a  %vise  king,  and  he  had  his 
spies  abroad  in  times  of  peace  to  see  how  tilings 
went,  and  his  army  prepared ;  and  the  pr^pa« 
ratioh  of  a  navy  does  much  more  good  than  tb« 
spilhng  of  blood.  And  so  hath  our  navy  these 
two  years  done  a  great  deal  of  good  to  the 
kingdom;  and  honour  to  the  king. 

Now  1  come  to  the  authorities :  bat  first  we 
shall  observe  what  an  authority  shall  be  in  this 
case.    Firsts  I  conceive  there  may  be,  And  are 
'4o 
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direct  and  fuil  examplet  in  ptwitt,  for  compell- 
ing the  subjccis,  ot  tlieir  own  charge  to  guard 
the  &ea  and  Isvnd,  thonjih  ihey  arc  not  ruled  in 
paiticular  co  irts  oi  jusuce  ;  ii:iy,  under  frtvour, 
tbey  ace  sironjijer  ihati  any  juiigment :  tliere 
veic  then  no  nted  ol'buits  iu  tlie  courts  of  jus- 
tice ;  it  men  wouKi  pay,  what  need  judg> 
nieuts?  Secondly,  I  conctivc,  that  though  I 
find  not  di: Oct  authority  in  printed  books,  yet 
records  are  as  good  tcstiiuonies,  and  greater 
than  reports,  that  are  hut  extracu,  and  second 
authorities  drziwn  out  of  them  ;  and  those  that 
concern  *  Jus  Publicum/  cume  not  into  ordi- 
nary debate,  but  remain  *  inter  arcana  Imperii,' 
an<j  those  will  speak  fully.  Thirdly,  I  shall  ob- 
serve that  our  lu-ecedi-uts  are  not  only  in  open 
«vi}r  and  hostility,  but  upon  opitiiou%  rumours, 
relations,  and  inibrniatiuns  uf  uurs. 

I  shall  shew  this  in  all  a<:es  t'l  queen  £li7a- 
bcth's  time ;  i\nd  if  it  be  not  so  fuil  in  the 
years  of  kinj;  Jjtephen  and  Henry  4,  «vho  were 
usurpers,  it  is  no  wonder.  If  they  had  hud 
right  to  tlie  crown,  as  his  majesiy  luith,  they 
^vould  not  have  used  cpm  phut  ears,  but  *  Fide 
^  et  legiantia  qulhus  nobis  (enemiiti.  Before 
the  Conquest,  I  tind  that  kinj;  Edgar  hud  liis 
tenants,  wi»o   swore  to  co-operate  with  hiiu, 

*  per  terraro  et  per  mare.'  King  Ethelred  he 
did  conmiand,  that  he  that  had  310  liides  of 
land  should  Had  a  ship,  and  those  that  \ii\A. 
le«se",  should  Hnd  otlier  arms,  and  at  .their  own 
charge,  for  every  ship  eigh:  oars,  *  ut  teniporc 
'  Pati'is/  that  was  Canutus;  and  it  was  Tri- 
butnn  Classiale. 

My  lords,  for  Danejrelt,  if  those  kings  thnt 
were  called  in  by  the  people  did  lay  this  on  the 
people,  much  mure  our  naturji-boru  kiny, 
wrhich  <^tie«>s  it  to  be  an  u.^douhted  right ;  for 
it  is  not  likely  they  would  put  that  in  practice 
which  WHS  t!ot  an  undoubted  right.  In  the 
Laws  of  the  Confessor  by  Mr.  I^nl>ert,  and  the 
Black  Rook  in  the  Excht  auer,  ir  was  sometimes 
one,  sometimes  28.  annually,  in  uzui  Mariiiiu^ ; 
and  btill  the  charge  lies  on  the  subject;  this 
she«s  an  inherent  ri|>ht  in  the  crown,  and  it 
was  paid  for  several  purposes,  hut  si  ill  at  the 
Subjects  charge.  And  to  say  it  should  not  be 
so  because  of  the  word  <  stai*utum(r)e  Regihus 
•  Ang'JK  statutumy  cannot  be,  for  in  those  times 
tiuiutumy  as  in  Cicero,  wtis  a  constitution, 
there  was  no  parliament  then;  and  if  it  now 
dorh  alter  from  that  way,  truly  petty  circuio- 
stanre?,  when  the  snhst  lucc  is  unserved,  r.lier 
not  the  case.  Tiiere  imisl  be  -a  defence,  aud 
it  was  uot  certain ;  doth  not  the  danger  '  aus- 

*  clpere  mnjus  et  minus?'  and  the  king  may 
say  as  EMward  the  first  sai(),  nay,  I  have  heard 
liim  say,  that  he  hntli  bought  neither  manors, 
land's  nor  castles  witli  it. 

.  A»ter  the  Conquest,  Danrgelt  is  supposed  to 
be  releabed  by  the,  C'onciucror,.  because  he 
dreamed  he  saw  the  de*il  dancing  upon  the 
Danegeltj  but  the  Black  Book  sailh  it  was 
poid  in  the  Conque«or's  time.  It  wis  then 
A|uiitefl,  till  tliere  was  Idlum  or  opinwnes  heL- 
hrum ;  neither  was  it  released  by  William 
^ufaSf  Qr  Henry  the  Is^.    Kinj;  Stephen  swuro 
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that  he  would  release  it  at  bis  ooronatioo,  but 

*  nihil  borum  lenuit  ;*  nay,  it  was  paid  in 
Henry  the  2d's  time,  4  Hen.  2,  Pipe  RoU ;  and 
though  the  name  be  altered,  yet  other  things 
cume  in  the  room  of  it.  . 

Ajtd  now  1  will  begin  nith  Dooiiisday-Book^ 
which  began  in  the  14th  of  th«  Conqueror,  an4 
ended  th«  twentieth  year.  '1  here  were  divert 
towns  and  shiieA  charged,  and  there  we  set 
what  afrsidtunce  thty  did  give  both  for  sea  and 
land.  In  the  Bhick  BooL  h>.  56,  he  (hut  wait«d 
on  the  king's  reveime^  '  hber  non  erit'  for  pub- 
lic things.  And  in  king  John*s  time,  which 
was  a  troublesome  time,  6  Johannis  Pat.  M. 
17.  and  Johuunis  Glaus.  M.  9,  they  gave  a 
fourth  pnrt  of  their  revenues  for  defence  ;  and 
there  was  a  command  for  staying  of  ail  ships, 
and  to  repair  to  a  certain  place  appointed. 

And  to  come  to  those  great  things  when  king 
John  was  deposed  by  the  pope;  tlie  king  of 
France  made  preparation,  and  the  king  of  £ug* 
land  made  preparation,  and  all  ships  were  im- 
breviated  because  he  would  not  put  all  upoa 
lantl-forces:  and  so  in  1588.  Mat.rari8,fo.S19, 
it  is  i&'idy  the  people  were  '  ad  liberationes 
'nostras;'  but  that  voyage  was  to  l^oictou ; 
if  it  were  *  ad  liberationcs  nostras;'  yet  the 
command  of  the  persons  and  ships  were  the 
king's ;  and  true,  all  mnrioers  were  to  be  paid, 
and  no  question  immedintely  at  the  ki'^g't 
hand,  but  it  was  first  raised  and  levied  of  the 
people. 

AVhcrcas  for  escuage  and  knighiVservioe^ 
the  summons  was  *  quod  intersiiis  cum  equis 

*  et  armis.^c.  exinde  proficiscend*  nobiscum;' 
hot  thitt  wusotily  to  come  with  their  horses  and 
arms,  by  reaiton  of  their  tenures.  And  it  fur- 
ther appears,  that  earls,  barona,  kniuhts  and 
freemen,  and- all  that  had  arms  were  to  come 

*  ad  detendendum  caput  suuin  et  reu.is,  et  quod 
'  nuUus  remaneat  qui  arroa   portare  possit ;' 
nay,  those  tlxit  had  neither  lands  nor  arms,* 
yet  all  must  come,  and  if  they  had  nothing  to 
mttintain   themselves  withal,  they  were  to  be 

^  ad  solidatns  no^tros,'  which  shews  all  the  rest 
were  not  ut  the  king's  charge.  5  Johannis 
Claus.  M.  1.  *  Quia  ad  arroa  jurat  vel  qui  ho- 

*  nttrem  poss* :'  if  the  king  could  cooimtmd  fur 
land,  he  may  for  sea,  fur  botl)  are  one  kingdom. 
In  Uenry  the  a^fs  time  there  are  divers  arrays. 
14  Hen.  3,  Claus.  7.  doss.  When  the  kiog 
went  into  France,  there  went  a  command  to 
all  the  siieritfs  ^f  England  to  swear  those  thst 
staid  behind,  as  they  were  sworn  in  kiog  John's 
time;  all  this  slieus  thev  were  bound  toarras. 

In  the  statute  of  the  Conqueror,  which  tliey 
styled  a  statute,  that  there  should  be  no  tail- 
lage,  taillage  must  not  be  understood  of  thosa 
kind  of  aids.  1  hat  famous  year  of  48  Hen.  3, 
(and  observe  when)  that  year  is  not  only  after 
Maunn  Charta,but  after  it  was  confirmed  by  him, 
20  11.  3,  wJien  ho  was  of  full  age.  48  bd.S, 
Clans.  M.  dors,  divers  ca^itains  and  others  not 
able  to  mainuin  themselves,  the  king  commands 
tliey  irhould  be  paid.  De  Coram'  ComUatus. 
48  £d.  8,  M.  9r  *  de  pecunia  levaad*  circa  tui« 
'  lioncm  maris/  ihekiqgoommaQdsthoWytiMl 
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they. should  come  out  of  their « counties.  i1>e 
sumrootin  is  two-fold ;  First,  of  esctiat^e,  which 
is  '  aecunduni  debitum/  Secondly,  i;ener:tl  for 
defence,  *  cum  necesse  fuerii.'  .  4i3  Hen.  3, 
CUus.  M.  3,- pro  militib'  Saiicti  Johannis  et  M. 
6,  dors.  *  quod  omnes  qui  nobin  et  corona*  mib- 
*  traB-jureft>tringant,  ^c'  all  freemen  luost  do 
this  service.  48  lien.  3,  Claus.  M.  3,  dur«. 
<  NuUus  excludatur  sexus  vel  ordo.'  48  Ilcn 
3y  Claus.  M.  7,  the  citizens  of  London,  and  the 
Dien  of  Grteu^rich,  were  cOtnnianrled  to  keep 
the  Thames  tlmt  none  should  enter  ;>rr  ora  co- 
runW ;  the  men  of  Green  with  plead,  that  they 
were  distrained  up^n  common  summons  for 
their  service  in  Kent ;  and  the  king  commanded 
iltty  should  be  freed  in  Kent,  and  join  in 
defence  of  tlie  Thames.  Claus.  48  Hen.  3, 
M.  11  dors;  to  cxcufle  one  who  pretended  he 
did  attend  at  another  place  with  all  his 
strength ;  this  shews  that  he  ought  to  attend 
the  defence  :  nay,  48  Hen.  3,  M.  4,  when  they 
refused  to  come,  the  king  commanded  to  seize 
their  lands,  and  take  the  profits,  and  answer 
them  into  the  Exchequer.  48 Hen.  3,  Pat  M  5, 
he  commands  them  to  attend,  setting  all  things 
apart.  48  Hen.  3,  Pat.  m.  10  or  5,  like  writ  Co 
Ipswich,  Dover,  and  *  per  costera  maris  ;*  iiay, 
wh«n  some  went  awny  when  their  40  days  were 
tfxpiredy  the  king  tells  them,  that  *  propter  inopi- 

*  naus  causas,'  they  should  stay.  Pat.  48  Hen.  3, 
m,  4,  one  hundred  marks  by  the  nbbi>t  of  St. 
Austin*s  for  stipends  for  those  at  sea,  for  de- 
fence of  tlie  sea.  M.  3,  dors,  when  they  would 
have  pone  awny,  they  were  commanded  upon 
pain  of  lurfetture  of  all  they  had,  to  stay.  Bruct^ 
lib.  5,  ifo.  336.      '  Cum  foer'  in  cuercitu  cum 

*  domino  re^e,'  &o.  spcuking  there  of  law  suirs, 
what  may  be  a  good  cxcu&e  for  absence,  saith, 

*  ex   cnusa  nc'ce^sicntis  reipublics  causa,  auc 

*  cum  rcge  in  urrais.'  In  the  time  nf  Edw^ird 
the  first,  statute  of  Wiircliester,  finding  nf  artns 
began  not  upon  that  statute ;  but  how,  and  in 
what  manner  ilipy  ouglit  to  be  rated,  was  there 
appointed.     itS  £dw.  1,  clans,  m.  4, '  de  con- 

*  tributione  faeiend"  to  Yarmouth,  a  command 
to  the  collectors  of  money  '  ad  custod*  maris ;' 
and  be  that  was  in  Gascoigne  was  discharged  of 
grace,  but  not  of  right.  Pat.  ^3  Kd.  1,  m.  4. 
'  Ita  cpiod  omnes  compellere  possitis  ad  custod' 

*  maris  cum  necesse  f\jerit.'  Pat.  JS  Ed..  1,  m. 
6.  '  pro   Wilh'elmo  de  Stoakes  fuer^  cns'todcs 

*  moritimGe,*  et  m.  5  et  7, '  (;u«itodes  maris  de 
'  Jernemouth,  and  divers  men  taken,  hoth  ar- 
chers aiHi  slingers.  Pal;,  m.  5. '  de  hominihus 
'  eligendis  ad  arma,'  m.  7, '  omnibus  et  singulis 
'  marinehis/  between  London  and  the  mouth  of 
the  Thames.  M.  6.  De  Navibus  Capiendis, 
ClaiK».  93  Kd.  1,  m.  5,  *  Marit'  faciend'  in  di- 

*  versis  civitatibus.'  Pat.  24  Ed.  1,  ro.  16. '  de 
'  parcibus  maritirtiis  inveniend'  et  costodiend*.' 
M.  0,  e»  17. '  de  navibus  et  galleis  inter  vWUrn 

*  de  Lyn  et  Barwicke.'  Trin.  24  Edw.  1,  Rot. 
6«,  later  B.  pr6  rtge  ;  there  a  writ  issoed  to 
such  and  such  men  to  find  ten  horsemen  ;  one 
aifinnedy  thai  he  h^d  HOme  in  Scotland,  end 
some  ac  Cobham  in  Kent ;  the  king  makes  en- 
quiry whethar  it  were  so  or  no,  and  finding  he 


ho^  not  so  many  as  lie  spid,  coniuiunded  that 
he  should  he  distrained,  n.il  only  for  the  con-- 
tempt  of  ihe  kin*;,  but  fur  the  danger  the  king- 
ditin  might  lie  in  for  wnni  thereof.  ?4  Ed.  1, 
Rot.  78.  P6%ver  to  compel  men  td  make  defence 
juifa  J'acullatis  ;  and  the  county  of  Berks, 
which  is  an  inhmd  ccamty,  upon  refusal  a  capias 
in  7»anus  was  awarded  to  answer  it  in  the  Ex- 
clirqui-r,  and  the  form  of  w.-i^es  to  be  set  down. 

24  Kd.  1,  Lord  Treastirer's  Remembrancer,  A 
writ  from  ihe  barons  to  as^ess  all  the  people 
without  the  king,  news  being  of  10,000  men 
coming.  Claus.  25  Ed.  1,  m.  26,  dors.  William 
de  Ripo.  It  was  recited,  that  the  p<'opIe  have 
been  at  a  preat  charge;  and  because  winter 
came  on,  the  king  billing  to  spare  ihem, 
watches  and  beacons  were  commanded  to  be 
set  up  and  kept,  and  the  people  to  depart,  but 
to  tcturn  ftgain  upon  notice.  Rot.  Pal  25  Ed. 
1,  M.  5,  Custody  of  the  Marintine  was  with 
six  shiprf;  liy  » hich  it  appears  that  Cusiodia 
Maris,  and  Custodia  Marintina,  are  terms  con- 
vertable.    The  abbot  of  Roberlsbridge's  case, 

25  Ed.  1,  Rot.  70,  the  abbot  brought  a  reple- 
vin against  one  in that  lies  in  the  confines 

of  Kent  and  Sussex.  The  officers  did  own,  by 
reason  of  the  war  between  France  and  Enj;- 
laud,  the  abbot  was  assessed  three  several 
years,  at  several  sums,  nay,  the  fourth  time,  and 
no  hurt  done;  but  now,  if  the  writ' goes  out 
but  two  years  together  (ob  inauditwn)  but 
what  doth  he  plead,  doth^he  deny  thd  writ?  no, 
he  pleads  he  wns  assessed  for  other  lands;  he 
found  a  horse  ad  cuttodiam  praHictatn,  so  that 
the  horse  was  for  the  land  service,  and  the 
money  for  the  sea.  I  conclude  as  Selden,  *  aut 
<  ad  ipsum  mare,  aut  ad  tarn  littus  quam  mare.' 

After  the  statute  '  De  Tallagio  non  conce- 
'  dendo/  Pat.  27  Ed.  1,  M.   3,  *  de   navibcs 

*  coagregandis.*    Pat.  31  Ed.  1,  M.  20, « Male- 

*  fhcientihns  in  Marchiis  Anglias*  a  commission 
went  out  that  all  shall  be  in  arms  against  Scot- 
land, hi  ancient  times  there  was  such  a  cbu* 
nection  between  France  and  Scotland,  that  w^ 
had  always  a  double  war,  and  therefore  could 
not  expect  alt  forces  in  one  place.  In  the  time 
of  F^.  2,  Pat.  2  Ed.  2,  pars  a  M.  26,  *  pre 
'  re^e  de  navii^io  p^ovidendo  vestris  sumptioufc 

*  facie ndV  I  see  with  what  policy  Mr.  St. 
John  went,  and  what  nmtijjlicity  of  records  he 
cited,  and  opened  them  fiith  as  much  skill  as 
ever  I  knew  any  man  ;  but  I  desire  to  go  io 
the  path  of  naked  truth.  I  shall  make  it  ap^ 
pear  to  all  the  world,  that  the  king  hath  done 
nothing  but  what  his  predecessors  have  done; 
and  that  there  is  not  more  testimony  to  prove 
Littleton's  first  case,  that  the  heir  at  law  shall 
have  his  patrimony,  than  there  is  to  prove  this 
the  king's  right.  Pat.  13  Ed.  2,  M.  15,  dors.  aJl 
between  sixteen  and  sixty  to  be  ready.  Pari' 
Rot.  5  Ed.  2,  M.  4.  Ordinance  that  "the  king 
without  the  assent  pf  the  barons  could  not 
make  war,  but  that  was  repealed  and  damned. 
Rot.  Parr  15  E*l.  2,  M.  31.  It  is  said  it  was 
prejodicia!  to  th'?  royal  power  of  the  king,  tind 
a  blemish  of  his  roval  sovereignry.  Rot.  Ciaui. 
17  Id.  2,  ^^.  10,  when  they  were  warned  to  he 
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rendy.  19  Ed.  2,  Ror.  P:it.  par»  2,  M.  6.  to  all 
bishops  in  England  to  be  ready  (or  the  defence. 
Ciaus.  20  £d.  2>  M.  9.  and  7»  '  de  *homiiiibus 

*  qui  domi  femanserunt,  \c.*  should  cnhtriLute 
to  thote  that  went,  it  \^aA  to  forty  or  fifty  coun- 
ties ;  '  Nos  considerantes  quod  justum  et  con- 

*  sonum  raiioni  non  e^t/  thnt  tho»e  should  ex- 
pose both  body  and  pune  for  the  uliliiy  of  the 
kingdom.  In  the  time  of  Edward  the  third. 
Hot.  Claus.  2  Ed.  3,  *  de  navibus  inveniend.*  a 
c«|minand  that  all  »hip8  of  40  tups  and  upwards, 
with  men,  ntunitua-  and  victuals,  should  be  in 
readiness  at  their  own  charge.  M.  2,  mariners 
are  warned  to  come  per  duot  meHU$,  at  titeir 
own  charge.  7*  £d.  3,  Scotch  Unll  M.  19,  *  de 
'  portubus  contra  adveatum,  &c '  '  et  datum 

*  est  nobis  iiitelligi^  &c.*  it  appears  ic  was  done 

*  tarn  per  mare  quain  per  terram ;'  and  a  di- 
rection to  aH  archbikhops  tu  be  attending,  and 
the  Posse  Coniitatus  to  be  arrayed, '  secundum 
'  sutum  et  faculutes,'  Claus.  9  Ed.  9,  M.  IS, 
dors., all  from  16  tu  60,  to  be  arrayed  '  armis 

*  competentibus.' 

And  now  I  come  to  that  famous  year  of  10 
Ed.  3,  Rot.  Sco.  M.  21,  or  33.  Men  for  land 
and  sea.    Rot.  Sco.  10  Ed.  3,  M.  21,   dors. 

*  omnes  ex  debito  defensionem  astringuniur.' 
Rot.  Sco.  10  Edw.  3,  M.  23,  *  De  proclama- 
tione  faciend\'  to  all  inland  and  other  counties. 
M.  eo,  to  Lynne.  M.  U,  dors,  to  all  '  prout 
'  fieri  consuevit'  to  all  counties,  *  nos  consider- 
'  antes  quod  ratione  legiantisc  sua;  ostringun- 

*  tur.*  M.  ],  dors,  through  all  counties  the  like 
obser\'rd,  especially  *  nequimus  resistere  cor- 

*  rectiones,  &c.  sine  auxiliis  vestris.'  M.  2,  *  de 

*  navibus  suprrvidendis,'  and  in  that  are  the 
very  wortU  of  the  writ.  M.  25,  '  de  portubus 
'  cusiodiend"  inland  coonties  as  well  as  others, 
Berks,  Wilts  Leicest.  Northam.  &c.  M.  16, 
'  Navibus  supervidendis  nos  advert  en  (es  cir- 
'  cumquaqne  aut  hec  tempora.'  Kot.  Alman. 
10  Ed.  3,  pars  1,  M.  13,  R.>t.  Claus.  12  Ed.  3, 
pars  1,  M.  13,  dors.  Uot.  Alman.  12  Ed.  3,  M. 
S3,  pars  2,  '  versus  boreales  duplici  eskippa- 

*  mento,'  and  to  contribute,  and  those  that  re- 
fuse, to  assess  them  juxta  ttatum.  Rot.  Cluus. 
12  Ed.  3,  m.  14,  Archers.  Rot.  Alman.  12  Ed. 
3,  pars  2,  m.  t,  order  that  but  one  bell  should 
be  rung,  Rot.  Aim.  12  Ed.  3.  pars  2,  m.  3, 
'  supen'ideod'  quod,  omnes  arraiai'  consider- 

*  antes  quod  omnes»  &;c.  se  et  sua  expcnere 
'  aatringuntur  pro  salvatione.'  Alman.  12  Ed. 
3,  pars  S,  m.  10,  because  '  liostes  nostri  mtilti- 

*  tudine  non  modica,  &c.'  All  that  have  <  Red- 
ditus,  &c/  were  to  attend.  Alman.  13  Ed.  3. 
m.  1,  *  de  supervidend'  vill'  Southamp.*  Claus. 
Id  Ed.  3,  m.  38,  dors.  A  writ  directed  *  Cus- 
'  todibus  terrae  maritiros.*  The  abbot  of  Ram- 
sey li\'ed  at  Huntingdon,  yet  distrained  for  sea- 
aervice  iji  Norfolk.  Rot.  Claus.  IS  Ed.  3,  m. 
14,  the  county  of  Oxon,  an  inland  county,  and 
yet  commanded  *  Custod'  terrs  maritime.'  m. 
17  Ed.  3,  Banco  Regis  Rot.  ^5,  a  Supenedeaa 
granted  one,  17  Ed.  3,m.  24.  W  aces  recovered 
of  a  town  for  forty  days.  Scot.  20  Ed.  3,  m.  14, 
'  versus Scotos.*  M. 21,  Ed. 3,  Rot.  4,Panco  Re- 
^ia  <  quan^dete  n«soldienpay/rr^oc^mptain« 


m.  d  1,  payment  of  wages.  Rot.  Pari.  22  Ed.  3, 
m.  4^  there  tlie  commons  were  at  gresit  charge 
(or  guarding  the  sea,  and  ptay  remedy^  but 
not  lor  the  right  but  for  thc^exce^?.  H<^it.  Franc. 
21  Ed.  3,  ro.  24,  dors.  22  Ed.  3,  UoL  Pat. 
pan  2,  m.  1,  Rot.  Franc.  22  E<l.  3,  m.  6,  dors, 
pro  Jtihanue  Cuke.  Rot.  Franc.  26  Ed.  3,  m. 
5,  and  4,  '  quia  est  vulgaris  opinio  ;*  and  this 
recited,  '  nos  considerantes,  &c.  quod  omnes 

<  per  juramentum,  &c.*  and  this  was  for  tht 
sea,  and  goes  to  all  iidand  counties.  And  ai 
they  talk  of  kings  in  the  field,  kings  use  not  to 
go  nito  Ute  field  m  person.  Rut.  Franc.  34  £d. 
3,  m.  34,  *  pro  ciero  arraiando.'  Rot  Claus. 
33  Ed.  3,  ro.  89,  dors.  Rot.  Claus.  43  Ed.  S, 
nt.  t,  <  de  Navibus  arrestand'.'  Rut.  Chius.  43 
Ed.  3,  m.  14,  or  13,  '  de  hominibus  arraiandis.' 
Rot.  Clans.  45  Ed.  3,  m.  8,  '  ut  inteUesimos.' 
Rnt.  Pari.  46  Ed.  3,  m.  20,  the  commons  com- 
plain of  their  charge,  and  say,  that  the  sea  was 
so  noble,  th»t  all  the  world  called  the  king, 
the  king  of  t  lie  sea,  &£.  ihcy  pray  as  of  grace, 
^'C.  Rot.  Franc.  47  Ed.  3,  m.  20,  ftf  guarding 
of  the  sea-shore.  50  Ed.  3,  part  1,  m.  105,  31 
Ed.  3,  pars  5,  m.  25,  the  charge  is  not  put 
upon  the  people  %\iihout  cominop  consent. 
The  king  is  not  to  do  it  but  for  (he  grand  ne- 
cessity and  defence  ef  tlie  realm.  In  Richard 
the  second's  time,  Rot.  Claus.  1  Ric.  2,  pars  1, 
m.  7,  Scarborough.  Rot.  Pat.  1  Ric.  2,  pars  1, 
m.  12,  Rot.  Pat.  1  Ric.  2,  pars  1,  m.  42,  dors. 
Beiicons.  Rot.  Pat.  1  Ric.  2,  m.  13,  dors.  Rot. 
Franc.  2  Ric.  2,  m.  15,  Rot.  Scot.  4  Ric.  2, 
ni.  9,  king  of  Castile,  *  pio  cnmpcllendo  ho- 

^  mines  pro  custod'  maritim*.'  7  Ric.  2,  M.  9, 

<  Totus  Cleruf  appouere  man  us  adjustrices,* 
archbishop  of  York.  8  Uic.  2,  m.  5,  Archers. 

The  Second  Day's  Aiigument  of  Sir  ED* 
WAKD  UriTLETON. 

May  it  please  your  lordships  ;  The  last  daj  I 
left  off  at  the  end  of  Richard  the  second :  I  do 
not  love  to  repeat,  yet  in  regard  the  records  that 
are  of  wei^htictt  evidence  for  ihc  king  to  men 
of  under»tanding,  are  perhaps  not  so  clearly 
understood  by  every  one  that  hrars  ihem,  I 
jbhall  sum  up  what  hath  been  read.  It  hath  ap* 
peared  by  the  records  that  have  been  read,  that 
the  sea  and  the  land  have  been  guarded  by  the 
commons,  when  danger  did  appear  to  the  king: 
if  tlte  danger  was  great,  all  tlic  commons,  no 
age,  no  sex,  no  order  to  be  .spared,  all  ecclesi- 
asticul  persons  bound  to  defend.  If  the  danger 
were  less,  those  paits  ueare&t  uutoit  to  dei'ind, 
no  reason  to  trouble  the  whole  kingdom,  when 
a  few  will  serve  the  turn :  those  that  refused 
were  compelled  by  imprisonment,  seixnre  of 
goods  and  lands.  The  writs  have  expressed 
fully  and  sienificantly,  that  no  wages  ougot  tu  be 
paid  by  the  king;  thaiw|ien  there  n  as  apparent 
danger,  it  appeareth  by  some  records,  that  one 
man  should  not  serve  for  another ;  care  taken 
by  camnusftion,  that  all  equality  should  be  used 
in  making  of  contribution  ;  and  when  com- 
plaint, as  itb  Ed.  1,  was  made  against  it,  it  was 
remedied ;  yet  it  was  not  ratione  cantriimiimiif 
but  •9iolent£  erioriiohih 
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This  constant  itsage  of  former  kings  is  of 
much  more  authority  and  weif^hr,  than  ecat> 
tered  judj^nirius  here  and  there,  or  judicial 
proceedings  iu  ^ny  court,  aVid  these  are  not 
wanting.  Notwithstauchng,  I  shall  now  pro- 
ceed  and  come  to  the  time,  wherein  so  many 
great  lords  did  die,  and  so  niurh  noble  blond 
was  spilt  in  civil  war,  from  Henry  4  to  Henry  7 ; 
'  Henricus  Rdms  Regna  Jacobus.'  '  There  was 
not  then  such  great  cause  to  look  to  prepara- 
tion for  sea^  for  the  war  was  then  iu  the 
bowels  of  the  land  ;  and  the  sea  and  the  land 
make  but. one  kingdom,  and  the  reasons  are  the 
same  for  both.  And  for  Henry  the  fourth,  when 
he  was  newly  come  to  the  crown,  it  appears 
Rot.  Claus.  1  Hen.  4,-  pars  1,  m.  IS,  dors. 
Writs  are  directed  to  the  archbishops  of  Can- 
terbury and  York,  and  other  bishops ;  and  it 
recites,  that  the  French  had  prepared  a  great 
navy  which  was  seen'  on  the  coasts,  and  in- 
tended to  invade  the  kingdom ;  and  that  abbots 
and  priors  should  be  arrayed,  *  sine  delibera- 
'  tione,  &c.'  '  et  juxta  statum  et  possessionem, 
&c.  et  trtand'  MiUenis  centenis.*  Rot.  Viagii. 
begins  1  Hen.  4,  to  11  Hen.  4,m.  90,  *  de  Pro- 
'  clamatione  faciend'  to  go  against  the  rebels 
of  Wales,  <  de  arraia tione  faciend' '  in  the  same, 
and  barons  assigned  to  the  custody  of  the 
marches  calli-d  BattelBeld  ;  less  reason  for  this 
place  of  any,  for  they  say  titere  were  lords 
marches  to  defend  it.  m.  14,  dS,  *  de  proclam' 
faciend','  to  go  with  the  king  in  person  against 
Henry  Percy  a  rebel ;  and  Uiere  was  an  array 
of  men  by  the  sea  coasts  to  resist  the  enemies, 
&c.  and  in  the  same  Roll,  *  De  Hominibos 
'  Congregandis,'    divers  other  proclamations, 

*  Do  Hominibus  Defensibil*.'  In  the  san  ^ 
Roll,  <  De  Militibus  infra  Comit'  Lancastrlas 
■  arrainndV  upon  the  instruction  of  the  earl  of 
Northumberland,  lo  bring  them  to  Pomfret, 
ni.  10  et  27,  again  to  go  to  the  prince  Henry 
the  fifth.  And  in  1  Hen  4,  this  goes  to  Nor- 
thumberland, Derby,  Lancaster,  by  Robert 
duke  of  — —  io  invade  the  kingdom.  My 
lords,  noblemen,  valets,  &c.  *  et  omnes  ho- 

*  mines  defensibiles/  between  16  and  60,  that 
was  iuxtH  tiaitimy  upon  warning  of  two  days, 
which  was  in  *  Defensione  Regni  nostri,'  to  go 
with  the  king,  m.  20,  '  De  hominibus  levan- 

*  dis  et  congregondis ;'  and  of  this  nature  4 
lien.  4,  m.  11,  dors,  et  10.  5  Hen.  4,  pat. 
m.  98,  dors,  pars  9.  Principal  men  joined  to- 
gether to  array  and  muster  all  over  England. 
This  hatli  appeared  by  the  constant  common 
law  of  the  kingdom. 

Before  Pari'  ^  Hen.  4,  24,  the  common^ 
pray  that  the  commissions  of  array  should  be 
considered,  and  the -judges  advised  with,  and  a 
commission  made  for  the  future,  *  ad  ariand' 

*  et  triand'  qui  de  corpore  sunt  liabiles,'  &c. 

*  juxta  statum  et  facultates,  &c.  et  ad  assidend' 

*  et  proportionandV  with  power  to  distrain.  7 
Hen.  Fits.  Her.  ThomejF  Tide  Protection,  the 
subjects  of  England  not  to  go  out  of  England 
with  their  king.  This  was  upon  the  king's 
going  to  aid  the  duke  of  Flanders,  Report 
7  £a\.  7,  (^alyin'i  CaM,  not  to  ^  without  wages 


when' they  nere  to  follow  the  king.  In  Henry 
5th's  time  U^ere  were  great  wars  with  France; 
but  when  the  king  wcut,  he  took  great  care  tliat 
England  should  be  provided  for.  Pat.  3  Hen. 

5,  nu  17,  dors,  pars  2.  <  de  araiaiione  faciendy 
care  is  taken  that  all  should  be  arrayed,  and 
being  arrayed,  sliould  continue  so  arrayed. 
Stat.  1,  Kd.  1,  it  provides  that  they  shall  not 
go  out  of  their  counties  but  upon  the  sudden 
coming  of  strange  enemies;  and  upon  warning, 
they  were  not  only  to  array  them  but  to  lead 
them  to  the  sea-coasts  out  of  their  countries, 
when  and  where  it  should  be  necessary,  <  cum 
'  nliquid  pcriculum  eveniat,'  notwithstanding 
the  statute,  which  is  our  cpse ;  nay,  our  case 
is  much  stronger :  And  3  Hen.  4,  is  verbatim 
with  the  other.  6  Hen.  5,  Put.  m.  8,  dors,  pars 
101.  3  Hen.  5,  16,  dors,  tliis  was  upon  tbo 
threatening  of  the  king  of  Castile,  to  all  tha 
counties  of  England.  7  Hen.  5,  va^a  regi$^ 
divers  privy-seals  to  all  thecouuties  of  England, 
to  inform  tlie  king  what  able  men  of  ancestry 
there  were,  '  ad  defensionem  nos  in  propriis 
'  personis  suis  ad  defensionem  regni,'  and  the 
return  is  <  pur  defence  de  son  roahne.'  In  the 
time  of  Hen.  0,  Rot.  Pat.  m.  37,  dors,  pars  2, 
'  de  aratione  faciend':'  7  Hen.  6,  pars  1,  m.  7, 
dors.  Rot.  Pat.  there  is  '  quia  datum  est  nobis 
'  intelligi,'  for  the  isle  of  Wight.  Rot.  Pat.  J 
Hen.  6,  ih.  5,  dors,  pars  1,  13  Hen.  6,  m.  3, 
dors.  *  de  militibus  congregandis  et  ducendb 
*'  versus  Scotland.'  Pat.  IS  Hen.  6,  pars  ly. 
in.  13,  don.  <  Contra  militiam  inimicorum,'  a 
full  conunand  to  array  all,  4ind  to  bring  tliem 
*  ad  costeram  maris*  and  other  places,  '  et 
'  juxta  gradus  suos.'  14  Hen.  6,  pars  J,  m.  20, 
21  Hen.  6,  m.  40,  dors.  Rot.  Pat.  28  Hen.  0, 
m.  11,  dors.  RoL  Pat.  29  Hen.  6,  pars  1,  m. 
45,  dors.  Rot.  Pat.  37  Hen.  6,  m.  6,  pars  1, 
dors,  all  arrays,  a  book>case  28  Hen.  6,  11.  b. 
pi'  22.  Divers  of  the  clergy  had  churches  to 
be  freed  from  the  paj^ment  of  tenths  for  the 
defence  of  the  kingdom,  and  the  clergy  did 
grant  2ii.  in  the  pound  without  act  of  parlia^ 
ment,  i^d  this  sent  by  Mittimus  into  the  ex- 
chequer, P.  26  Heii.  6,  Rot.  10,etTrin.  11,  for 
levymg  of  money  upon  Sciri  Facias.    36  Hen. 

6,  m.  2,  dors,  regis  1,  Part,  array  ih  the  isle  of 
llianet,  and  compell  them  by  distress,  *  pro 
'  defensione  regui.'  37  Hen.  6,  Pat.  m.  1,  et  6 
dors.  A  writ  to  many  counties,  becaose  of  tb« 
great  hurt  done  to  the  people  by  the  sea-coasts, 
and  the  great  preparation  to  do  more  hurt ; 
thereupon  coounand  to  train  anrl  array  all  parts 
of  England,  <  pro  defensione.'  And  the  'Z9 
Hen.  6,  Pat.  *  de  potesUte'  to  array  the  Isle 
of  Wight,  being  invaded  <  juxta  gradus  et  con- 
'dittones,'  &c.  39  Hen.  6,>  m.  9,  et  11,  dors, 
a  commission  to  Edward  duke  of  York,  who 
claimed  the  crown,  and  it  was  adjudged  him. 
3t  Hen.  6,  <  pro  araiationc  faciend'  qufad' 
per  son'  fil'  iniquitntis  dissentientes,  &c.'  tnere- 
fore  is  a  command  '  pro  securitate  persona 

<  nostra  et  populi  nostri  ad  invocandom  omnes 

<  defensibiles*  to  destroy  them.  Pat.  m.  9, 
<)ors.  '  de  villa  de  Stamford  ad  custodiend*.' 
in.  if  dort«  %  commission  and  command  given 
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CO  Edward  duke  of  York,  Ed.  4,  which  giire 
power  to  raise  men  and  money  at  Bristol, 
Hereford,  aud  other  places;  which  was  can- 
celled, and  other  ommissioni  given  in  the 
roo:n.  Iq  the  time  of  Ed  ward  4,  HoL  Pat.  1 
£d.  4,  m.  8,  dors,  for  reducinfr  Henry  6th*s 
power,  congre^itre  all  the  people,  1  Ed.  4,  m. 
8.  Soutli-Wales  on  the  marches  1  Ed.  4s  Scot. 
Rich,  duke  of  Yor)s,  « Gustos  West-Marchia 
*'  ad  omnes  homines  defensibilis,'  in  Combei^ 
land  and  Westmorland  between  16  nnd  60, 
^  sint  prompt! ,in  defensionem  Marchiarutu,  &c.' 
against  Percy  earl  of  Norihumbcrland,  Hot. 
Scot.  10  Ed.  4,  there  are  <  custodes  generales 

*  vers.  Scot/  for  array  ini;  all  men  as  there  should 
be  cause.     Pat.  3  Ed.  4,  m.  3,  dors,  continue 

*  paraii  ad  defeiisionem  persons  nostra  et 
'  r^ni.'  8  Ed.  4,  fol.  S3,  a  book-case,  a  sub- 
ject hath  power  to  make  a  balwafk  in  another 
man*s  groand  ^  the^ing  bath  as  much  power 
over  all  the  kingdom,  as  any  particular  man  to 
make  defence,  9  £d.  4,  Pat.  m.  11,  arrays  10 
£d.  4,  Pat.  m.  13.  Arrays  <  in  baivationcm 
'  regni,'  when  he  was  like  to  lose  his  kingdom. 
A  commission  to  raise  power  against  hiit  ^reat 
adversary  and  -  rebel  Henry  6,  who  did  lately 
enjoy  the  crown  by  asurpaciou.  «i9  Ed.  4,  Hot. 
Pat.  pars  1,  m.  2,  *  pro  conductor ibus  et  waffa- 
'  toribus  piscatorum,'  and  at  the  subjects 
char|»e.  Pat.  1,  Rich.  3,  fiars  1,  dors,  agai^pst 
the  duke  of  Buckingham  '  quocunqu*  comitat ',' 
and  this '  joxta  statum  et  facultates.'  In  Henry 
Ttb's  time.  Henry  7  was  a  wise  prince,  his 
majes^'s  progenitor  as  well  as  his  predecessor; 
be  staid  not  till  he  saw  the  tops  of  the  ships, 
or  the  drums  beat ;  he  provided  for  the  safety 
of  the  kingdom  betimes ;  when  the  war  was 
denounced  between  Charles  king  of  France 
and  the  king  of  the  Romans,  though  he  was 
alliecTto  both  he  prepared  to  defend  his  king- 
dom. Rot.  Pat.  1  Hen.  7,  dors,  a  command 
to  the  sheriff  to  make  proclamation  throughout 
all  England,  that  because  we  are  informed  of 
the  war  between  Charles  king  of  France  and 
the  king  of  the  Romans,  and  great  hart  may 
happen  to  this  realm,  and  the  subjects  thereof; 
commanding  all  subjects  to  keep  watch  and 
ward  upon  the  sea-coasts,  aud  all  beacons  to 
be  made>eady  to  be  set  on  fire,  as  in  old  times, 
and  this  after  tonnage  and  poundage  was  grant- 
ed to  him  for  safety :  and  I  am  snre  there  are 
greater  wars  about  us  now,  than  there  were  at 
that  time.     Rot.  Pat.  7  Hen.  7,  *  Intus  de  po- 

*  testate  commi^sa*  to  the  earl  of  Surrey  to 
go  to-  conquer  France,  7  Hen.  7,  cap.  1.  a  sta- 
tute in  print.  0  Hen.  7,  Rot.  Pat.  pars  1,  a 
command  to  Richard  Fitz-Uugh  and  othen, 
to  keep  all  in  array  for  defence  against  Scot- 
land^  which  intend  to  invade  the  realm,  ut  in^ 
formatur.  Stat.  1  Hen.  7,  cap.  16,  every  sub- 
ject is  bound  by  his  allegiance,  to  assist  when 
need  requires.  In  the  time  of  Hen.  8,  Rot.  Pat. 
4  Hen.  8,  a  proclamation  to  the  maritime  conn- 
ties  to  be  in  a-readiness,  considering  the  French 
king  hbd  in  readiness  a  great  navy  to  enter 
this  kingdom  the  ntot  month  eosaing,  &c.  and 
certain  captains  deputed  to  l«id  tll«n;  and 


they  were  all  to  be  ia  a  readiness  at  an  hour'i 
warning  upon  their  allegiance.  Rot.  PaL  4 
Hen.  8,  the  same  commisaion  to  Boucbiers,  &c. 
in  Latin,  14th  of  Ucn.  8,  which  is  not  in  this 
roll,  but  a  book  of  prodaniations ;  for  lielbri 
Edward  4's  time  all  between  sixteen  and  wxty 
were  to  be  ready  at  an  hour  s  warning.  15 
Hen.  8,  the  inbabiunts  o{  btamford,  Notting- 
ham and  Salop,  &c.  to  attend  the  earl  of  Surrey 
upon  an  hour^s  waroing.  30  Hen.  8, '  Pallac« 

*  treasur'  omnes  homines  ad  arma,*  to  be  ready 
'  ad  sen-iend'  nobis  iu  .Scotland,'  as  need  aball 
be.  St;it.  5  J  Hen.  8,  cap.  13,  remissions  of 
loutM,  lecicing  aiMl  considering,  *  est  datj  et 

*  honor  del  (eiiple,*  to  assist  their  king  iabody, 
goods,  lands  aud  substance  iu  his  wars;  aod 
there  it  was  only  for  olfensit  e  wars^  Rot.  Pal. 
36  Hen.  8,  pars  2,  37  HtQ.  8,  in  Mr.  Mojle's 
book,  4  &  S  Phil,  h  Mar.  conimissioos  of  array 
to  go  to  all  gentlemen,  but  now  but  one  lien- 
tenant  of  a  Cv^unty ;  and  that  power  which  \km 
lieutenant  now  hath  in  England,  was  tlic  saaa 
with  tliC  antient  commissiuns  of  array  in  lub- 
srance,  for  it  is  no  new  thing.  These  ase  in 
force  by  5  Hen.  4,  and  common-law  in  queen 
Mary  and  queen  Elizabeth's  time;  and  the/ 
did  not  go  by  the  legal  array,  but  by 'the  power 
of  tlie  council-board.  3  &  4  PliiL  &  Mar. 
1557.  Council-board.  Calais  was  besieged  on 
the  sudden,  the  enemy  making  pretence  of 
goin^  into  the  Low-Countries,  there  went  pre* 
s^ntly  a  command  to  the  lord  Warden  of  tha 
Cinque  Ports  5  Jan.  to  make  proclamation  in 
Kent,  tliut  all  fr<»m  16  to  60  sliould  repair  to 
Do«-er  to  9ave  Calais,  upon  pain  of  death,  Stli 
of  Feb.  1557.  Letter  of  thanks  given  to  air 
^  )hn  Edgecombe  for  diligently  mustering  1,000 
men.  19  Sept.  1558.  Northumberland  served 
without  wages.  1  Sept.  To  continue  watch. 
8  April  1553.  Whiitypoole  for  not  finding 
Demylance,  is  called  to  the  ooancil-table. 
These  are  to  shew  what  proceedings  there  hare 
been  in  foriner  times.  Rot.  Pat.  7  Elii.  pars.  5. 
A  commission  to  muster  all  men  against  Scoc* 
land.  11  Eliz.  Rot.  Pat.  though  not  on  record, 
yet  in  a  book  in  the  Crown-Ottice  in  the  Chan- 
eery  with  Mr.  Willis:  A  commission  to  array 
men,  and  to  provide  all  things  iiecessary,  ^raut 
tuiq$stita9y  &c.  and  to  inform  themselvtes  what 
armour  tliej^  had,  and  this  to  be  done  for  our 
better  senice:  bat  with  those  coromisiions 
there  went  instructions,  amongst  which,  ob> 
serve  this  one,  <  We  require  yon  to  consider  how 
'  necessary  tliis  service  committed  to  yo«  is  nc 
'  this  time,  for  the  benefit  and  safety  of  oor 

*  realm,  wherein  ^e  think  the  more  earnestness 

*  is  the  more  requisite,  because  of  oor  subjecU 
<  long  continuance  in  pencil,  and  the  notonova 
'  being  in  arms  of  our  neighboors  about  onr 

*  realm.'  if  these  timee  be  not  worse,  I  lesre 
it  to  any  indifferent  man's  consideration.  t7 
Elix.  Watson  Roll.  A  warrant  to  the  lord 
chaneellor  to  make  lieutenants  and  deputy  lien* 
tenants,  which  are  the  old  commiMaoners  of 
array  turned  into  English.  And  in  158S,  wheii 
that  great  Armada  came,  all  the  rsalm  wne  ia 
arv%  and  M-tbe  fa^Mts  tlttrge.    SI  Fik.  ca|i. 


»4l]        STATE  TRIAES,  13  Charles  I.  1637.— in  the  Cast  of  ^dp-Honetf.         [94  J 


14.  15»  the  subjects  granted  a  subsidy,  iv.  con- 
siderfttioD  of  the  queen's  charge.  ,  And  the  sub- 
jects were  then  at  great  change,  both  for  land 
and  sea,  and  she  took  it  by  the  power  of  her 
council-table,  'i  he  city  of  London  was  desired 
to  find  ten  »hips,  and  of  themselves  tliey  desired 
to  find  twenty ;  thi^  was  the  affection  of  those 
timesi  they  did  not  dispute  but  were  ready  to 
obey.  %H  April  1558,  a  leiter  to  sir  Uohert 
Wingfieldy  whereas  divers  towns  in  SufToik  were 
charged  to  set  out  a  ship,  and  that  diren  wcr« 
poor  and  could  nut,  a  command  that  the  richer 
■houid  do  it.  A  letter  to  the  earl  of  Iluntin^;- 
to:  ,  that  York  should  contribute  to  a  ship 
charjeed  on  Hull.  A  letter  to  other  towns  to 
contribute  to  Colchester;  they  refused,  yet 
were  compelled  to  do  it  for  advancemtnt  of  so 
necessary  a  service.  The  clergy  in  1588  joined, 
and  the  archbishop  was  captain.  And  there 
were  letters  for  demolishing  of  Suburbs.  Sta- 
tute 3  Jac.  cap.  C,  where  the  charge  of  the  peo- 
ple in  queen  Elizabeth's  time  was  remembered, 
London  was  charged,  and  foreigners  and  stran- 
gers were  charged  also  to  contribute,  for  that 
the  chaise  was  common.  In  1588,  3,000/; 
conduct  money  levied  for  the  earl  of  Bath ;  they 
did  not  stay  here  till  the  tops  of  the  ships  were 
seen,  but  they  made  preparations  in  1587.  In 
1599,  great  troops  were  assembled  at  London, 
for  defence  of  the  queen,  when  the  tumult  was 
al)Out  the  earl  of  Essex;  and  in  1598,  the  charge 
being  commony  tiie  charge  ought  tu  be  born  in 
common :  Nay,  the  Inns  of  Court  were  charged 
with  arms ;  upon  the  apprehending  the  earl  of 
Essex,  a  letter  went  tfi  the  benchers  of  the 
Inocr^Temple  for  that  purpose,  and  all  the  gen* 
tlemen  found  arms.  Amongst  these  letters 
great  levies  of  horse  aad  foot  at  the  country's 
charge.  And  where  she  would  not  have  their 
persons,  she  had  their  purses  and  power  to  ex- 
tend accordingly.  1595,  Amongst  the  papers 
of  the  lord  Nottingham,  the  people  set  forth  a 
ship  at  their  cbaree ;  we  have  tlie  letter  only 
to  shew  they  did  it,  and  how  much  each  man 
did  contribute.  In  king  James's  time  there 
'  wae  not  much ;  the  times  were  not  only  peace- 
able but  pncificous,  his  Motto  was  *  Beati  Pa- 
*  cifici.'  lOtb  of  July,  3  Car.  A  proclamation 
issued,  that  all  people  should  make  speedy  re- 
pair to  several  places,  and  should  continue 
#luring  the  danger.  And  for  a  binding  nntho- 
rity,  19  Car.  &e  resolution  of  all  the  judges 
under  their  hands,  and  inrolled  in  every  court 
at  Westminster :  a  man  should  have  thought 
thattliat  should  have  given  satisfaction,  ic  would 
hare  done  so  in  former  times.  And  truly,  that 
the  kin||^  hath  done  nothing  more,  but  what  the 
kings  ot  this  realm  have  done  before}  is  most 
apparent  to  ail  those  who  will  read  our  law- 
books. How  ofreo  have  the  judges  been  as- 
sembled by  the  king's  coramaad,  both  in  the 
oatward  and  inward  Star-chamber,  and  there 
asked  qaestbns  ?  9  Rick  3,  fb«  10,  8  Hen.  & 
190.  b.  101,  the  king  waa  there,  and  reasoned 
Ibere.  Is  this  a  new  tferii^  for  judges  to  ddirier 
dwir  opinions?  But  bis  majesty  hath  been 
jplfued  liktwiie  to  givo  way,  JlM  it  tti|l|t  bo 


brought  to  a  public  deb'^te  in  a  judicial  way; 
be  hopes  there  are  very  few  that  oppose  it,  do 
it  out  of  any  eversencss  from  the  public  se/vice, 
but  to  satisly  iheniseLres,  and  so  to  submit. 

To  artswer  Mr.  St-.  John'»  argument ;  before 
I  come  to  answer  in  particular  to  wliat  was  ob« 
jecied  by  this  learned  gentleman,  who  hath 
taken  a  great  deal  of  pains,  and  made  as  much 
use  of  it  as  was  possihle  for  a  cause  of  this  na* 
ture  to  bear;  I  shall  in  the  first  place  give  a 
general  answer. 

I  say,  that  the  testimony  by  records  given 
on  the  other  side,  whereof  many  are  vouched^ 
which  I  am  glad  to  bear  of;  and, that  men  look 
into  a  business  of  this  nature.  To  make  such 
a  search  is  fur  the  honour  of  the  king,  that 
there  is,  according  to  law,  the  freest  access  to 
the  records,  that  ever  was  in  England ;  and 
that  great  lord  (Holland)  doth  know  that  the 
king  commanded  with  his  own  mouth,  that  free 
access  should  be  to  the  records  in  this  business; 
and  I  appeal  to  the  officers  that  keep  the  re- 
cords, whether  I  did  not  only  deliver  that  com- 
mand from  the  king  unto  thpm,  hut  desired 
ihem  myself  tq.shew  to  the  other  party  what- 
ever I  had.— I  say,  these  records,  take  them  at 
the  best,  they  are  not  of  such  weight  in  point 
of  right,  as  the  other  are  which  are  for  tho 
king ;  for  if  a  king  shall  voluntarily,  and  in  ease 
of  his  subjects,  or  special  grace,  do  t^uy  thing, 
yet  I  conceive  that  is  not  of  such  weight,  as 
when  he  produces  a  (constant  use  of  compulsive 
power  from  the  crown,  and  obeyed  by  the 
people :  for  if  aay  of  the  kiut;s  luve  spoken 
m  gentle  language,  as  king  Johji  when  he  waa 
deposed  from  his  crown  ;  I  conceive  that  will 
not  be  so  much  as  gentle  wprds  o$ed  in  the 
writs. 

I  shall  answer  particularly  to  all  the  records 
that  have  been  cited :  it  doth  much  concern 
the  king,  that  this  argument  be  answered  fiilty. 
—The  first  thing  that  was  said,  was,  that  to 
seize  goods  without  suit  or  cauMf  is  void  in 
law  ;  but  this  waa  not  used  as  an  argtmient,  bat 
an  introduction,  Bat  in  the  next  place,  ha 
comes  to  a  high  objection,  that  in  his  majesqr 
there  is  'VolwaUit  interna  and  externa  ;  his  in* 
ward  will  which  he  doth  declare  in  his  cham- 
ber, and  his  legal  will,  and  withal,  that  the 
king  Cannot  judge  himself,  S  Rich.  ^,  (6.  10, 
11,  which  was  grounded  upon  that  book^case.— 
The  king  cannot  judge  in  his  own  person,  bat 
bath  left  it  to  your  lordships,  that  are  sworn  to 
do  equal  justice  between  him  and  his  people ; 
but  to  say,  tliat  the  king  cannot  judge  himaeH^ 
I  question.  Can  that  be  wanting  in  the  foun- 
tain,  that  issues  in  the  stream  ?  That  I  utterly 
deny.  Is  it  not  said,  Coram  Rege  in  the  King's* 
Beach,  and  in  the  Stal^ChamheT,  Coram  Con- 
dliis  aoitris  i^  This  is  a  new  doctrine ;  and  shall 
not  the  king  judge  ^  Did  not  Ed.  4,  sit  in  per« 
son  in  tlie  King's-Bcncb,  in  a  trial  of  Rape  ? 
and  that  famous  jaslice  P<^ham  sat  at  the 
king's  feet,  and  other  judges  at  the  king's  tii9, 
and  therefore  called  '  jotticiarii  a  latere  regis  f 
Sure  be  forgot  king  James,  who  adjudged  two 
ia  tka  8tw-ChMibtr»  lhj|t  oC  Q^Uia^ 
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hain't  and  sir  Tlio.  Lake's  case.  The  book 
doth  DO  way  trarrant  his  inference ;  the  book 
.  doth  saj,  the  king  shall  not  judge,  but  saitb, 
that  if  a  man  be  convicted  before  the  judges, 
the  king^sliall  not  setlbe  fine,  because  be  bear- 
eth  not  the  case.  This  no  way  concerns  our 
case. 

That  no  law  can  be  changed  but  by  act  of 
parliament,  as  a  naturalization,  and  a  legitima* 
tion  ;  nay,  no  writ  of  error  but  in  parliament, 
till  by  the  statute  of  27  Kiiz.  aiuJ  that  the  par- 
liament is  Curia  llegis,  and  cited  34  lltn,  iith, 
Crompton's  jurisdiction ;  the  king  is  at  no  time 
in  Sttcn  state-roya)  as  in  parliament :  all  that 
was  made  out  uf  thi«,  %«as,  that  this  was  a 
change  of  the  law,  vii.  the  writ  for  ('hipping. 
We  believe  it  is  so  far  from  beiu«  a  chaiif^e  of 
the  law,  ns  ihat  it  was  tlie  custom  of  all  ages  in 
former  times.  Now  he  savs  the  parliament  is 
the  highest  court,  and  thekin^  is  there  at  high- 
est both  for  mngiiiftcence  :ind  power ;  but  yet 
out.  of  the  parliament,  the  king  is  king  of  Kng- 
bind.  It  doth  not  follow,  because  he  may  do 
it  in  parliament,  that  therefore  he  can  do 
it  na  where  else  :  .and  it  is  to  pro\'e  a  compa- 
rison, to  say,  that  the  king  should  hare  the  or- 
dering of  war  as  a  generalisumo  over  his  sub- 
jects and  vassals;  all  tlie  generals  have  tlieir 
power  from  him.  Oh  !  hut  the  king  hath  pro- 
vision for  war.  ^  This  is  but  a  cunning  insinua- 
tion, to  make  a  survey  of  the  king's  revenue, 
and  to  insinuate,  with  the  people ;  and  he  be- 
gins with  k night 's-^ervice,  tenures,  and  these  in 
dangerous  places,  as  Dover,  Durham,  Chester. 
35  lien.  0,  Britt.  that  the  king  should  not 
only  have  his  wards  lands  to  breed  them  up, 
but  to  maintain  the  wars  in  the  mean  time ; 
and  that  knight's-service  37  Hen.  6,  were  in- 
stituted for  ordinary  defence  as  horsemen.  And 
because  the  kin^s  of  England,  out  of  their  care 
to  bavie  men  trained  up  had  horsemen  to  follow 
them,  that  therefore  they  shall  hare  no  aid 
when  the  kingdom  is  in  danger,  is  a  strange 
inference;  shall  we  have  no  footmen,  no 
archers,  im   slingers  to   be.  used  in   war,  no 

guard  at  sea,  because  he  hath  some  tenures  of 
orsemen  i  This  doth  not  discharge  the  subject; 
this  is  but  for  forty  days,  and  was  instituted  to 
luppress  the  sudden  incursion  from  Scotland.  19 
Rich.  3|  Guard.  lOd.  pi'  Tenure ;  they  do  re- 
strain particularly  escuage  and  knights-service 
to  Scotland  and  Wales.    22  Ed.  1,  for  Gas- 

%  coigne  afterwards  discliarged,  but  not  for  Mr. 
St.  John's  reasons.  Rot.  Claus.  5  Ed.  2,  m. 
27,  tlicse  were  discharged  of  escuage,  because 
the  king  was  not  there  in  person,  and  because 
it  was  eUraordinary.  Rot.  Scot.  5  Ed.  1,  m. 
27,  that  record  doth  shew  the  kings  of  EngUind 
did  conceive  that  they  were  somewhat  less 
than  enemies  that  refused  it ;  for  foreign  service 
I  never  meant  to  object  it. 

Then  he  saith,  that  escuage  is  to  be  assessed 
in  parliament,  though  for  the  defence  of  the 
kincdom. — If  that  were  the  proper  question^  I 

'  €oiud  shew  when  escuage  was  not  by  parlia- 
ment, for  it  was  by  anotbei  reason.  It  was  al- 
tered by  an  act  orpwliaiiieQty  17  Johannis  St»> 


tute  de  Ronnittg  Mead,  Nullum  Scutaginm,  for 
it  was  not  so  before.  Also  it  concerneth  the 
subject  as  well  as  the  king.  9  ilcn.  3,  cap.  37. 
The  true  reason  of  asse^ing  in  parliament  is 
this,  other  men  were  to  ba«e  escuage  as  well 
as  the  king;  now  it  is  true  Uiat  rule.  No  roan 
shall  be  judge  in  }ui  own  case,  but  therefore 
not  the  kinf ;  that  holds  no  proportion  :  ai>d 
kingt  are  said  to  do  no  wrong.  I'he  true  reason 
why  it  was  as&essed  in  parliamc^nt,  was  because 
the  lords  would  take  too  much.  This  is  from 
the  business,  I  pas^  it  over. 

Then  he  alledged,  that  the  king  is  in  actual 
possession  of  the  Wards. 

That  I  hey  should  go  towards  the  mainten- 
ance of  the  war,  he  cannot  shew  any  auil)ority 
worth  the  valuing,  neither  Brarton  nor  Britton 
bath  any  such  thing ;  for  35  Hen.  6,  the  words 
arc  *  pur  ceo,'  &c.  The  argument  wdl  be  but 
thus ;  Because  the  king  out  of  his  especial  care, 
out  of  his  own  laud,  provided  some  tenures  for 
that  purpose,  therefore  he  shall  have  notliin; 
from  tlie  subject.  The  king  did  never  give,  nor 
could  give  other  men's  lands  tor  those  tenures; 
for  it  is  most  apparent,  the  Normans  came  not 
m  by  co;iquest.  William  was  no  conqueror ; 
for  after  he  came  in,  men  did  recover  the  lands 
which  were  theit  ancestors.  That  was  the 
wisdom  when  Henry  the  4th  uxik  the  crown  by 
conquest,  when  he  would  have  nltcred  the 
laws ;  No  !  take  our  laws,  and  take  our  lives. 
This  ib  an  argument  no  way  conducing  to  the 
purpose,  because  he  hath  some  horse  by  tenure, 
therefore  neittier  foot,  nor  provision  for  bea- 
fight,  nor  trained  bands,  because  provision  is 
made  by  tenure.  Thib  is  contrary  to  all  rea^ou 
and  eiperience :  What  obligation  hath  the 
soakman  and  the  plowman's  tenures,  whut  do 
they  pay  to  defend  them  ?  No  consideration 
for  it ;  these  are  rather  insinnntioiis  than  argu- 
ments.— ^Then  it  was  said,  there  were  like 
tenures  for  sea,  andiie  cited  two  or  three ;  one 
to  hold  the  king's  head  at  sea,  and  some  such 
like,  as  if  two  or  three  tenures  were  like  to  de- 
fend the  sea.  It  was  also  said  of  the  Cmque 
Ports,  that  they  have  many  privileges  allowed 
them  for  that  purpose,  13  £d.  3,  Par*  Roll.  11. 
— Is  the  Cinque  Ports  bcrvice  a  competent 
provision  to  defend  a  kingdom  against  hostility? 
I  know  no  reason  hut  the  %«hole  body  should 
defend  itself.  13  Ed.  3,  ro.  9,  it  appears  ex- 
presly,  that  the  commons  made  defence  at  their 
own  charge.  No  man  can  be  dischai^ed  of 
keeping  a  thing,  that  he  did  not  keep ;  so  be- 
cause the  subject  is  said  to  be  discharged,  is  an 
argument  that  he  was  charged.  That  of  the 
Cinque  Ports  is  not  for  the  defence  of  the  king- 
dom, hut  for  intercoufse  of  merchants,  nut 
*  Quando  salus  regni  periclitabatur.' 

Then  they  object,  that  tenures  in  ancient  de- 
mesne  were  taliiable  without  consent, and  their 
service  for  tlie  king's  provisions  in  their  hoase. 
No  reason  that  should  excuse  them  from  the 
general  service,;  for  though  it  be  true,  that  the 
king's  house  employs  such  tenants,  yet  the  king- 
dom must  be  supported  by  them  and  the  rest 
of  the  subjects  together. 


S945]         STATE  TRIALS^  ] 3  Charlbs  I.  lC57.-«i  ihtCauqf  Ship^MoM^.        [946 


Then  he  did  object,  there  wns  another  wtjf 
of  suppljf  of  extraoniinary  means,  as  mines  in 
oth^r  men's  lands ;  and  hare  he  reiuombered 
m.  3  Rich.  %  Prerogative  Coming  diiference 
taken  between  annual  and  casual  rereuuei  for 
Defence. 

Then  he  objected,  Rot.  Pari'  6  Uich.  3,  11, 
42,  that  the  kini^  would  live  of  his  own  revenues, 
and  that  the  mines,  &c.  siiould  be  for  tlie  de- 
fence of  the  kingdom.  Oji^Iowc^  who  argued 
tlie  case,  said,  that  the  king  was  (he  most,  ex- 
cellent person  both  at  sea  and  land  ;  tlierefdre 
the  royal  fish  ax  sea,  and  the  |;old  aiMl  utyer 
uiiues  at  land,  were  gi>en  to  .him,  becau&e  he 
was  able  to  give  a  st4unp  on  money.  And  so  S 
Hid).  2,  ihvy  of  London  prayed .  tliac  tlie  king 
would  not  put  them  to  charge,,  but  live  on  his 
own,*  and  so  your  authority  vunisbeth  into 
smoke. 

The  king  niu^t  live,  forsootii,  of  his  ordinary 
rcvemies.  M.  3,  Uich.  2,  wiiich  exprcsseth, 
tliat  the  kii>g  at  ihut  time  would  do  so;  that 
the  king,  by  advice  for  salvation  of  the  kiug- 
dum,  would  use  these  tilings  given  unto  him  ; 
tliat  indeed  was  a  reasonable  tiling  tor  that 
time,  but  must  it  be  now  turned  for  a  necessity  ? 
6  Rich.  %  m.  42,  pars  42,  that  good  govern- 
ment be  about  the  king^  then  they  petition 
that  he  would  live  upon  tlie  revenues  of  tiie 
crown,  and  that*  all  wurdsliips,  releases,  mar- 
riages, &:c.  should  be  for  tlie  defence.  I'he 
king  id  very  willing  to  do  and  ordain  in  this 
case,  as  by  tiie  lords  of  the  realm  may  be 
thought  best  for  liis  honour  and  profit;  this  is 
not  a  granting  of  the  thing,  but  a  referring  it  to 
his  lords,  at  bebt  it  is  but  a  temporary  desire ! 
—But  oh !  he  iiath  tlie  old  Customs,  and  Petty- 
Customs,  Tonnage  and  Poundage;  of  the  lega- 
lity of  taking  of  it  he  wdl  not  speak.  If  the 
king  doth  impose  it  on  tlie  merciiants,  he 
ncedeth  not  to  take  it  of  his  otiier  subjects. 
Duties  to  the  king  in  this  year,  came  to 
300,000/.  and  that  Tonnage  and  Poundai;e 
was  gf anted  for  ordinary  and  extraordinary  de- 
fence. 3  Rich.  2,6  Rich.  2,  1  Mar.  granted 
on  condition,  that  by  tlte  statute  (if  Wiiuhcster, 
they  were  bound  to  have  arms,  and  no  such 
statute  for  the  sea. 

I  simll  answer  ail  thi;* ;  but  for  Tonnage  and 
Poundage,  1  siiall  reter  it  for  a  particular  place. 
They  say,  the  courts  of  jubtice  are  maintained 
by  the  king,  the  lung  hath  a  pridit  thereby,  hut 
the  maintenance  of  them  cometh  out  of  the 
subject's  purse  ;  ^nd  the  first-fruits  were  for  the 
defence  of  the  faith,  that  no  heresy  should  creep 
inti>  the  church.  Therefore,  because  the  king 
is  lord  of  the  English  sea,  he  must  defend  it  nt 
his  own  cluirge,  and  not  command  the  body 
nor  purse  of  his  subjects  towards  ir.  A  pretty 
argument !  He  saith,  the  king  hath  the  old  cus- 
toms, which  are  the  ancient  inlieritance  of  tlie 
crown,  and  so  for  petty  customs,  and  that  these 
must  go  for  the  defence  of  the  sea.  See  a  judg- 
ment in  tlie  £xcl)equer,  in  £dward  lst*s  time ; 
searcJi  into  the  Pine  Roll  3  Ed.  1,  and  see  for 
what  causes  these  old  customs  were.  It  was 
never  said  till  he  spake  it,  tlic  old  eustoms  or 
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leaser  were  fo>  this  purpose.  And  for  this  say- 
ing that  the  statute  of  VVincheftter,  13  £d.  1, 
doth  enjoin  keeping  of  arms,  and  thereupon  all 
defence  comes,  that  statute  was  repealed  by 
Philip  and  Mary,  a^id  set  a-footby  kmg  James, 
and  again  by  him  repealed.  I  shall  shew  be- 
fore (he  13  Ed.  1,  many  records  fur  land-set^ 
A  ice  lung  before  :  for  that  statute  doili  only  set 
a  Ibrm  of  arms,  and  is  not  the  b^inning  of  arms. 
So  for  the  objection  of  the  king's  revenues,  be 
it  more  or  les». 

Now  I  shall  c«>me  to  Tonnage  and  Poundage, 
the  darling  argument ;  which  i  aAirm  was  never 
given  nor  tal^en,  of  itself  simply,  on  extraordi- 
nary defence ;  I  hove  f>een  all  the  grants  of  it  : 
it  may  be  when  there  have  been  wars  abroad, 
nnd  ttieu  tiie  subjects  in  pariiument  have  gi%-e  t 
Tonnage  and  Poundage  widi  Tenths  and  (a- 
tcentlis,  they  have  b^en  all  sjid  to  have  been 
for  the  defence.  Tonnage  and  Poundage  luttii 
been  given  and  taken  merely  for  an  intefcoui'be 
of  merchants  ;  and  in  that  sense  the  king  saiu, 
we  do  and  must  pursue  those  ends  for  wliicli  i; 
was  granted  to  the  crown.  I  sliall  make  tliat 
appear  by  reason,  and  out  of  tiie  grants  tliem- 
selvcs  and  otlier  authorities. 

If  Tonnage  and  Poundage  were  merely  for 
tUe  defence  of  the  sea,  how  was  tlie  kingdom 
to  be  defended  before  in  tlie  time  of  the  Saxons  ? 
At  the  first  it  was  Qd.  a  year,  thru  to  25.  and 
3<.  fur  tonnage  and  poundage  ;  then  3«.  upon 
a  ton  of  wiue,  and  id,  a  pack  on  mercluiadizc, 
that  was  all  for  tonnage  and  poundage,  the  reM 
was  for  old  customs.  If  this  was  iov  extraordi- 
nary, how  was  the  kingdom  defended  when  this 
was  given  for  half  a  year  ?  Truth,  it  was  for  de- 
fence of  the  kingdom,  that  is,  with  relation  to 
the  intercourse  of  merchandize;  tlie  recitd 
1  .lac.  saith,  it  hath  been  taken  time  out  ot 
mind.  Iiath  tonniigeand  poundage  been  given 
time  out  of  mind^  Then  it  was  before  Ricbar  1 
Ut*s  time  :  11.  6,  he  had  it  for  life,  tlie  statute 
doth  express  it  as  plain  as  may  be ;  time  out  of 
mind  is  beyond  the  memory  of  any  man  Uvii\c. 
The  very  interpretation  of  tt.e  statute  expluti.i 
it  to  be  for  the  safety  of  the  sea,  and  hucr- 
course  of  merchants.  In  all  ages  before  liiO 
granting  of  Kmnage  and  poundage,  tlie  kin^<!, 
upon  a  gtnerai  defence,  have  had  other  aiJ^ 
than  thid  by  their  own  power.  Ordinary  cbariio 
for  an  ordmary  defence.-^  could  have  given  a 
legal  answer,  that  it  was  not  given  unto  ti.e 
king ;  no  act  of  parliament  for  it.  Yea,  but  it 
is  taken  dejaclo.  Shew  your  instruments  thui 
by  which  it  was  taktn  ;  tliat  had  been  a  gener.t 
answer. 

But  1  shall  carry  the  king's  honour  along  v^itll 
his  power  and  practice:  Rot.  Franc^  2  Rich.  V. 
7  Hen.  4,  m.  23,  Rot.  11.  Tonnage  and  Pound- 
age  granted  to  merchants  to  guard  the  aea  t  is- 
'  intercourse  of  merchandize ;  which  shewttti 
plainly  it  was  for  that  purpose.  To  put  i t  wit . . 
uut  all  manner  of  question,  6  Ric.  2,  ni.  l^. 
Franc.  Roll,  pars  2.  M(;rcliants  and  mar.nci^ 
had  Cuslodia  luarisl  nnd  the  king  granted  thcM 
(id.  a  pound :  dotii  any  man  think  that  he  woui  u 
trust  the  safety  of  his  kingdom  with  merchai.^s 
5  9 
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and  mariners  ?  It  was  merely  for  the  guard  of 
the  ^a  for  merchandize ;  express  eiception  in 
the  rery  ^nt,  that  they  should  not  be  bonnd 
by  this  tu  help  against  invasion  of  enemies,  nn- 
le»a  a  royal  power  come,  *  regali  potestaie  ex- 
*  cepta;'  therefore  this  was  no  eitraordinary 
service.  7  ilen.  A,  Rot.  Pari,  is  in  the  same 
innnncr.  And  in  the  Close  Roll,  that  the  Cui- 
todet  marii  should  put  there  a  lawful  power  for 
the  safeguard  of  the  sea  against  the  enemies  of 
the  king,  except  a  royal  power;  then  notice  to 
the  king,  so  it  must  be  understood  merely  for 
intercourse  of  merchants.  I  can  shew  you  a 
Book-case  for  this,  9  Hen.  6,  13.  Quer.  Case 
Title  Custom.  Bract.  26,  he  saith,  That  Aids 
and  Subsidies  are  granted  \o  the  king,  to  the  in- 
tent that  the  king,  by  his  admiral,  should  guard 
I  be  &ea,  to  the  end  that  merchandize  may  pass 
and  repass ;  not  a  word  of  the  defence  of  the 
kingdom.  And  in  amio  11,  the  king  was  at 
great  charge  with  his  navy ;  cast  up  the  ac- 
counts of  the  sea  duties,  and  tlien  it  will  appear 
there  is  not  \e(t  to  him  a  penny  for  the  defence 
of  the  sea.  Impositions  and  prizage  of  wine 
was  to  furnish  his  house,  and  not  for  defence  of 
the  sea.  Not  only  upon  this,  but  there  was  an 
ancient  writer  that  wrote  the  Doctor  and  Stu- 
dent, whose  name  was  St.  Jermine,  who  wrote 
in  Henry  the  8th*s  time ;  lie  tells  yon,  lib.  U,  c. 
15,  ib.  153.  The  king,  out  of  the  old  customs 
of  the  realm,  as  lord  of  the  narrow  seas,  is  bound 
twice  in  the  year  to  scour  the  seas,  but  not 
against  all  outward  enemies,  but  only  to  pnt 
away  pirates  and  petty  robbers.  History  of 
Tonnage  and  Poundage.  25  Ed.  3,  Pari.  Roll, 
m.  11,  the  commons  did  pray,  that  6d.  of  the 
2f .  a  sack  of  wool,  and  of  a  ton  of  wine  granted, 
that  the  merchants  might  have  safe  conduct 
over  the  sea,  if  it  would  please  the  king :  the 
merchants  for  that  would  make  their  own  con- 
duct. All  the  Rolls  go  in  that  manner.  3  R. 
2,  2  Hen.  4,  and  they  cannot  shew  that  Ton- 
m\e,e  and  Poundage  was  ever  granted  for  extra- 
ordinary defence,  unless  for  some  great  defence. 

Next  he  allcdged  that  sea  duties  were  borne 
by  every  man  in  the  kingdom,  end  that  secun- 
dum ttatum;  32  Ed.  3,  m.  4,  Pari.  Roll,  which 
says  it  was  in  charge  of  the  people,'  et  nemy  des 
'  merchants.'^-Air  men  most  bear  proportiou- 
ably  their  share  in  the  charge  of  defence;  what 
consequence  is  this  ?  because  the  first'or  second 
year  out  of  the  subject's  purse  for  their  commo- 
dities, therefore  their  lands  shall  be  discharged 
in  cases  of  extraordinary  defence. 

Oh  !  say  they,  but  this  may  he  done  by  par- 
liament.— By  a  may-be  a  man  may  answer  any 
argument ;  bat  a  may-be  will  never  answer  a 
bill.  23  Ed.  ty  Rot  3,  dors,  the  writs  were  in 
October,  the  parliament  at  St.  Martin's  in  win- 
ter. In  that  to  the  archbishop  of  Canterbury, 
the  king  doth  but  a  little  compliment  with  the 
clergy,  and  telleth  them  he  knoweth  what  dan* 

§ers  were  abroad ;  the  business  of  shipping  was 
one  before  the  pariiament,  so  the  pariiament 
miiiht  consider  of  it  afterwards.  That  it  was 
done  afore,  appears ;  this  parliament  was  not 
held  at  the  day,  but  the  king  doth  prorogue  it 
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till  after  Sl  Andrew's  day,  bocause  he  was  busy 
in  preparing  bis  shipping ;   so  they  came  about 
shipping  when  it  was  gone  to  sea  before,  for  the 
wnt  of  smiMaons  was  the  1st  of  October,  the 
day  of  meeting  after  St.  Martin's;    that  to  the 
archbishop  was  the  3 1st  of  September;   the 
ship  writs  Aus.  28,  and  Sept.  31,  then  the  rest, 
the  3rd  and  6U)  of  October;  but  all  long  before 
the  meeting  of  the  parliamenc,  ai\d  so  all  ground- 
ed ttpoo  (it  may  h%.)    And  to  sat  that  the  king, 
because  he  did  a  thing  Tolomarriy,  therefore  be 
must  be  necessitaled  to  it,  I  know  not  what  ar- 
gument it  is.    Henry  7,  indeed, did  bring  things 
to  parliament  for  tns  advancement  of  bis  own 
encfo ;   did  queen  Elisabeth  send  any  of  her 
commands  ont  of  parliament?  and  yet  the  sub- 
jects gave  her  sabsidies.     94  Ed.  1.  SomoMins 
there  for  the  dergj  to  come  if  the  truce  did  no 
.hold  with  France.   I  think  it  not  fit  at  all  times, 
when  it  standeth  upon  intelligence,  to  commu- 
nicate it  to  the  whole  people.  20  Aiur.  Sum- 
mons to  nariiament,  divers  wriu  in  February 
and  April  before,  no  money  granted  in  thete 
pariiaments;  therefora  to  tell  us  it  might  be  by 
parliament  is  a  poor  aTKoment. — ^Walsingham 
saith,  AUttiance  bindeth  the  king  to  protec- 
tion, as  weU  as  it  doth  the  aubject  to  tribute. 

The  subject  hath  a  double  protection  from 
injury  and  wrong,  in  timet  of  peace  by  his  Inws, 
and  in  times  of  war  by  his  power:  must  this  be 
done  by  the  king's  single  person  f  No,  it  must 
be  done  br  the  bodies  or  bis  subjects  at  their 
charges.  Indeed  it  is  fit  that  particular  soldiers 
should  be  paid. — Oh !  but  they  tell  us,  that 
Fortescue,  Chief  Justice  of  the '  King  VBench, 
to  shew  the  law  of  England  to  be  better  than 
the  law  of  France,  saith,  that  nothing  could  be 
taken  from  the  subjects  but  by  parliament. 
That  i»  in  the  ordinary  way ;  doth  he  say,  that 
no  man  shall  contribute  to  defend  himself' in  im- 
minent danger  ?  <  Ne  verbum  quidero.'  27  Ed. 
1,  m.  7.  Pat.  there  the  king  saith  he  did  not  buy 
lands,  manors,  or  castles  with  it,  but  did  it  to 
defend  the  whole  realm ;  no  more  doth  our 
king,  but  only  to  defend  bhnself  and  the  king- 
dom. 

In  33  Ed.  1,  rot.  10.  It  is  objected  that  a 
clerk  sued  for  his  salary,  and  bad  it  allowed 
him :  and  the  king  supports  his  courts  by  the 
fines.  But  they  came  from  the  subject.  And 
may  not  the  king  give  a  salary  when  he  pleaseth  > 
14  E.  3,c.  1,  and  this  were  prest  to  prove,  thai 
aids,  though  granted  in  parliament  for  defence, 
should  not  be  brought  into  example.  These 
were  not  to  be  spent  for  the  safeguard  of  Eng- 
land, but  Scotland  and  France:  and  so  it  comes 
not  to  onr  case.  48  Hen.  3.  When  the  tenants 
came  with  greater  charge  than  their  service  re- 
quired, *  non  trahatur  in  exemplum.'  True,  if 
tenants  by  knights  service  at  that  time  did  no 
greater  service  tlian  they  were  bound  in  time  of 
danger,  it  is  but  reason  that  it  should  not  be 
drawn  to  be  yearly,  to  make  their  tenures 
higher.  Plowden  fo.  315.  Wiseman's  cnse.  A 
covenant  to  stand  seized  to  the  use  of  the  queen, 
in  consideration  she  is  head  of  the  common- 
wealth,  held  no  good  consideration  to  raise  an 
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use,  because  there  wanteth  yitid  pro  quo  ;  and 
the  kine,  ex  afieioj  i»  bound  to  do  that. — Under 
niy  loni  Coke's  favour,  it  was  not  in  the  cate. 
Tfte  case  was  upon  divert  good  considerations, 
and  he  put  this  in  by  way  of  admittance.  1 
^  can  shew  when  this  was  declared  to  be  no  hiw. 
Ncity  they  aliedge,  the  king  is  in  possession 
of  the  service  of  the  Cinque  Ports,  and  of  ton- 
nage and  poundage,  and  this  appears  not  to  be 
expended ;  and  uf  other  dude's  lor  the  defence 
of  the  sea,  and  <  Lea  non  facit  saltum.' — Tem- 
pu$  belli,  I  reserve  for  another  place,  for  that  is 
one  of  the  three  thincs  considerable  in  this  ar- 
guoaent.  That  learned  gentleman,  Mr.  St.  John, 
did  confess  that  (as  necessity  requires  When  the 
safety  of  the  kingdom  is  in  danger,  the  subject 
is  bound.  If  it  were  material  to  make  it  appear 
whether  any  thing  were  spent  or  not,  it  should 
have  heen  pleaded  at  the  Exchequer,  if  he 
woold  have  uken  any  advantage  upon  it. 

Bot  admitting  they  had  been  al|  expended, 
yet  the  property  of  the  subjects  goods,  saith  he, 
cannot  be  altered  out  of  uarliament.  Ue  did 
-a^ree  the  kingdom  must  oe  defended,  and  did 
yield,  that  for  the  manner  of  it,  it  did  not  belong 
to  the  people.  6  Ric.  2,  9  £d.  1,  men  and 
money  belong. to  the  wars;  the  commons  did 
acknowledge  it  belonged  to  the  king  for  order- 
ing in  all  times ;  the  caution  of  former  ages  was 
to  demand  it  in  parliament. 

We  shall  »hew  in  all  ages,   the  king  did  it 
without  parliament.    This  is  a  pretty  thin^r, 
that  the  king  is  to  direct  the  war,  and  yet  shall 
have  neither  men  nor  money  without  asking  his 
subjects  leave.    And  for  that  of  property  beioe 
taken  away,  in  the  opening  of  my  argument  I 
cleared  it,  I  shall  not  trouble  you  with  repe- 
tition of  it. — Oh  !  but  they  tdl  us,  the  kmg 
hath  borrowed  money  to  spend  in  the  wars, 
and  promised  to  repay  it,  and  that  without  a 
Salvo  of  his  right ;  this  i»  an  argument  they 
think  worth  consideration.  48  Hen.  3,  10  Pat. 
I  know  no  kw  that  barreth  the  kin^  from  bor^ 
rowing  of  money,  as  he  hath  occasion.    Is  it 
not  of  necessity  that  the  king  must  borrow, 
notwithstanding  both  ordinary  and  extraordi- 
nary ?    Must  the    king  carry  millions  about 
him.^  His  occasions  maybe  such  as  he  must 
borrow,  and  also  fit  it  is  that  i|  should  be  paid 
again.     Doth  any  man  think,  that  if  the  king 
doth  borrow  10,000/.  of  any  particular  man, 
fac  must  not  be  repaid  again  ?  48  H.  3,-m.  15 
or  16.     Power  is  given  to  the  earl  of  Leicester 
to  resort  to  the  city  to  borrow  money.    Great 
reason,  because  it  is  the  chamber  of  the  king. 
«— But  tbtt  king's  money  not  coming  in,  he  de- 
sireth  to  borrow  so  much  of  the  city,  and  it 
shall  be   plud  when  the  other  money  cometh 
in ;  the  end  was  fur  the  defence  of  the  kingdom. 
But  that  therefore  the  king  cannot  command 
add  from  his  subjects,  because  he  borrows  of  his 
subjects,  is  no  good  argument. 

Then  be  saith,  the  law  delights  in  certain- 
ties, as  in  the  aids  '  pur  file  marier,*  and  to 
make  bis  eldest  son  a  knight ;  these  are  certain, 
95  Ed.  3h  All  defence  is  onoeruin,  till  we 
know  the  offmce;  certMoly  he  mtat  be  a  wise 


man  that  can  do  it.  How  shall  a  man  know 
how  to  defend,  and  not  know  what  the  defence 
will  r^un«?  whether  ten  or  twenty  thousand  ? 
and  must  it  not  be  proportionable  to  tlie 
oflfence  ?  Is  not  this  tutcipere  majui  et  minm  K 
Where  is  the  argument,  that  because  aids, 
which  were  uncertain  at  common  law,  are 
made  certain  by  act  of  parliament,  therefor^ 
must  this  be  certain,  fur  which  there  is  no  act 
of  parliament  ? — Oh  !  but  the  Taillage  in  an- 
cient demesne  and  burgage,  they  are  certain ; 
and  Mr.  Hampden  he  was  assessed  at  20s.  it 
might  have  been  as  well  90/.  this  is  uncertain^ 
it  doth  rest  only  in  the  king's  mercy. 

The  writ  taketh  care  they  shall  not  assess  un- 
equally :  if  Mr.  Hampden  be  too  high  assessed^ 
Mr.  Hampden  mi^ht  call  the  sheriff  in  ques- 
tion ;  but  the  sheritf  of  Bucks  is  rather  to  be 
fined  for  setting  him  at  so  low  a  rate  as  20f. 
We  know  what  house  Mr.  Hampden  is  of,  and 
his  estate  too  ;  for  any  thing  I  know  it  might 
have  been  90/.  well  enough. — But  to  the  legal 
part,  some  must  be  trusted  with  it,  and  who 
should  be  but  the  sheriff?  and  the  parties  not 
without  remedy  if  pver-rated«  llien  they  come 
to  authority  by  jurisdiction,  and  that  they  that 
have  privileges  are  not  talliable,  '  nisi  pur 
'  grand  cause,'  and  that  escuage  must  be  set  by 
parliament,  which  is  by  act  of  parliament ; 
17  Johannis,  that  it  was  called  Magna  Charta; 
and  so  it  was  in  Moith.  Paris,  and  confirmed  by 
Hen.  3.— He  speaketh  of  it  as  a  thing  of  story, 
and  these  were  for  foreign  wars,  as  so  not  to 
our  case.  Oh  !  but  it  was  admitted  every  man 
was  to  keep  arms.  13  £d.  3,  11  H.  7,  cap.  18, 
and  whilst  they  are  in  their  own  counties,  to  be 
drawn  out  of  their  own  chaige  ;  but  not  to  be 
drawn  out  of  their  own  counties  without  wages. 

Henry  the  seventh,  afiraid  of  his  own  title, 
makes  a  law,-  that  no  man  should  be  ques- 
tioned for  being  with  the  king  in  arms :  this 
was  to  take  away  the  occasion  of  the  people's, 
talking,  whether  they  went  upon  just  ground. 
— ^That  many  annies  have  been  paid  by  the 
king.  2  £d.  6,  cap.  9,  5}B  Hen.  8,  the  rebels  in 
the  North  the  king  promiseth  satisfaction.  11 
Hen.  7,  cap.  1,  the  duty  of  the  subject  is  re- 
cited in  it. — What  argument  is  this?  We  shew 
in  all  ages  where  the  king  commanded  his  peo- 
ple to  attend  him  or  his  lieutenant,  and  you 
tell  us  that  he  paid  other  armies.  19  Hen.  7, 
doth  extend  to  wars  without  the  kingdom,  as 
well  as  within.  11  Hen.  7,  tliis  last  did  expire 
with  his  death,  this  doth  appear  plainly,  this 
was  by  especial  gift  by  the  king.  4  Eliz.  D;jrer 
911.  Expressly  it  did  not  extend  to  the  service 
of  any  other  king  but  him. 

25  £d.  3,  cap.  8.  None  constrained  to  find 
linen  at  arms,  but  those  that  held  by  such  ser- 
vice. This  must  be  understood  with  relation  to 
the  tenure,  they  were  not  to  come  upon  com- 
mon summons  for  escuage ;  but  when  the  whole 
kingdom  was^in  danger,  that  they  shonld  not 
come,  was  no  excuse.— Oh  1  26  Ed.  1,  Reygnod 
de  Gray  durst  not  levy  men  without  pay.*  The 

*  Baronibus  elegendis  pro  hominibus  Scot. 
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innp^iiinl  note  clears  thi<;,  niid  so  do  part  ot'our 
<|iic»tion ;  aud  it  appears  by  Wulsin^liain,  tb. 
74,  75,  that  tlie  kini;  vvos  actually  tben  in  bcut- 
Imid,  ^vhere  iic  fell  Ironi  bis  horse,  and  lost  two 
of  hi»  ribs. 

Ill  the  ni'xt  place  ilic\  ?»ay,  Trin.  31   Ed.  1, 
there  is  a  refiual  to  go  %\ithoiii  pay.     The  war- 
^den3  of  the  marchesi  ot'C'uiiibL-ilatid  and  West- 
morland writ  to  the  barons,  that  whereas  the 
Scots  lay  near  the  marches  Midi  a  i>reut  army, 
that  tile  people  would  not  mnr^h  out  of  iheir 
counties  without  pay.— This  is  easily  answered; 
there  were  the   East  marches,  and  tlie  VVe>t 
murchesof  ScutUuid,  several  counties  belonging 
to  each :  what  reason   had  they  to  go  out  ot' 
their  own  marches,  unless  they  had  money  for 
the  keopiui;  ai  them  in  tlieir  absence }  Rot. 
PaL  10,  or  11  Ed.  2,  pars  '2,  id.  26,  for  war  of 
Scotland,  9  Ed.  2,  the  same  discharged  in  the 
county  of  N'oriolk.  13  Ed.  3,  m.  38,  the  abbot 
of  Ramsey,  because  he  remained  in  his  own 
county,  disc|iarged;  it  was   no   absolute  dis- 
charge, but  c/vm  tic  intendil.  21  Ed.  3,  Rot. 
Franc.    Som^  are  discharged  from  the  custody 
o/the  sea.  because  they  wereprotHpti  at  home  ; 
fomc  for  dnding  hobellers  and  archers,  and  this 
waa  by  reason  of  a  grant  in  parliament ;  some 
were  discharged,  because  of  their  stay  at  home 
to  guard  the  coasts.    This  provetii  the  right  of 
tJie  personal  service,  and  of  the  contribution. 
Another  ohjetlion  is  that  of  21  Ed.  3,  Rot. 
Franc,  that  they  should  not  be  kept  continually 
ill  array,  but  JtUtVer  them  to  stay  in  tlieir  own 
counties  ;  but  they  were  M  po  as  soon  as  there 
was  any  notice  of  an  eneiny.-^This  was  for  the 
wars  of  France,  and  not  for  the  defence  of  the 
kingdom.     Oh !  but  20  Ed.  3,  m.  6,  Rot.  Scot, 
there  were   ♦  Exploratores  et   vigiles,'  which 
were  '  Incolanim ;'  but  how  «  de  asscusu  et  vo- 
luDtate  ?'  But  this  was  DOthing«  for  it  was  with 
assent  in  the  Northern  ports,  and  had  been 
done  in  former  times  against  Scotland.    Then 
the  100  Roll  of  Feversham,  which  I  conceive 
rather  roaketh  for  us,  than  against  us ;  for  tJie 
castle  of  Tunbridgc  is  to  levy  15/.  for  tlie  kinc, 
pro  Malvatiane  of  the  castle,  and  to  levy  it  by 
distress,  li  Ed.  4,  cap  19,  the  khig  could  not 
compel  (lie  subject  to  sell  victuals  for  wars,  nor 
to  pro\idc  for  the  castle  in  the  town,  29  Ed.  1. 
That  was  for  Scotland  fur  payment  of  victuals, 
Bnd  who  can  command  a  purveyance  but  the 
king?  and  that  of. the  castle,  it  was  the  victu- 
alling  of  -liis   own  castle,  and    subjects  were 
bound  to  victual  their  castles,  8  fed.  2,  rot. 
99,  the  marches  provided  for  victuals,  and  par- 
ticular men  paid  for  victuals,  but  they  do  not 
•hew   from    whence  that  money  caine.     '1  he 
next  is  h»)rses  for  the  king's  service  marked, 
that  if  they  were  lo>t  they  might  be  satisfied 

for.  24  Ed.  1,  Robert lost  a  horse  worth 

UO  marks,  and  received  satisfaction  iu  the  Ex- 
chequer, somewhat  also  for  wntres,  m.  26, 
Ed.  1,  rot.  105,  106.  That  is  only  a  Concor- 
dat how  men  should  be  paid,  what  the  horse- 
men should  have,  and  m  hat  the  footmen  ;  for 
Yorkshire,  Northumberland,  and  Cumberland, 
were  to  hi^ve  iio  wages  from  the  king,  but  to 


go  against  Scotland  :  yea,  tliat  is  another  thingg 
*  si  contra  Scotos  ;*  and  that  diktifiction,  upon 
stating  of  the  case,  will  go  throughout  14  Ed.  3, 
3i,  for  castles^  24  Ed.  2,  72,  78,  dors.  John 
de  Sanded.  Berwick  w:is  taken  from  the  Scots, 
and  lor  furnishing  of  Berwick  castle,  the  people 
are  compelled  to  trust  him.  Oh  !  but  the  pri- 
soners taken  in  the  war,  and  hostages,  were  at 
the  king's  charge.  8  Ed.  3,  allowances  in  the 
Exchequer  for  it.  5  llic.  2,  cap.  1 1,  examined  iii 
tlie  Exchequer. — Tlie  king,  if  he  hath  a  pri- 
souer  taken  in  the  war,  he  is  to  have  his  ran- 
som; shall  not  the  kiog  pay  for  his  charge? 
4  Ed.  2,  Rot.  12.  Roger  de  Sajvsee,  a  Scoiish 
prisoner,  the  king  bore  bis  charges ;  so  because 
the  king  payeth  the  charges  of  a  prisoner  for 
which  he  hath  benefit  by  his  ransom,  therefone 
he  is  to  defend  the  kingdom. 

Dyer  162.  A  man  in  execution  cannot  be 
forced  to  go  to  %var. 

Our  writ  dotli  not  desire  to  send  men  in  exe- 
cution to  go  to  war,  tor  there  are  enough  b^ 
sides  them.  Then  they  object  tiie  borrowing  of 
money,  and  the  king  paid  again  for  it,  pro  nego- 
tii$  urgentistimit.  The  king  may  have  occa- 
sion to  borrow  money,  and  reason  he  shoold 
pay  it ;  notliing  to  tha  question. 

But  the  case  is,  whether  all  the  people,  for 
their  wives,  and  for  their  families  Mifety,  and 
for  the  safety  of  the  whole  kingdom,  may  not 
be  compelled  to  contribute  to  it  f  The  abbot  of 
Gloucester  gave  money  to  maintain  a  damsel , 
the  king  took  his  money  for  the  present,  anti 
paid  it  back  agaiu.  Ttiis  was  ad  exonerand* 
contcientiam  :  that  for  things  taken  away  with- 
out warrant,  the  minister  should  answer  for  ir» 
not  pay  and  repay,  but  shall  bold  themselves  sa» 
tisficd  with  reason.  But  they  object,  that  26 
Ed.  1,  a  commission  went  out  to  inquire,  *  de 

*  rebus  captis,  sive  pro  custodia  maris,  &c.' 
and  the  king  saith,  that  '  il  fera  taunt  que  se 
'  tenderont  u  payse  pur  reason.'    True,  '  se 

*  tenderont  a  payse,  ice*  which  is  not  to  be 
understood,  that  the  king  uill  pay  or  repny : 
but  tlwt  they  should  hold  tliemselves  satisfied 

*  pur  reason,'  that  is,  he  would  give  them  rea- 
son )^hy  they  slionld  be  satisfied. 

The  Third  Day's  Arglmekt  of  Sir  EDWARD 
UTTLErON. 

May  it  please  your  lordship ;  I  simll  go  on 
where  I  left ;  only  inform  you  of  one  Record, 
1  lien.  4.  The  writ  that  went  ibr  the  array  of 
the  bishop  of  Canterbury,  which  doth  recite, 
that  whereas  there  was  danger  upon  the  sea, 
he  and  all  his  clergy  shoold  *  mamis  apponere 
'  adjutrices.'  I  speak  of  this,  because  it  was 
at  so  low  a  time  as  Hen.  4,  and  it  was,  '  pre 
<  salut'  popnlt.' 

Coia'  Pi'  14  .lac.  Between  Weaver  and 
Ward,  conuuand  cawe  from  tlie  king  and 
cotincii,  that  the  Train-bands  in  London  should 
be  mustered  for  the  training  and  making  of 
them  ready  to  ttefend  the  kingdom.  One  in 
the  training  hurt  las  companion,  and  he  there- 
u(jon  brought  his  action  against  him:  and  this 
was  pleaded  iii  bar,  that  lie  was  mustered  by 
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pecial  eomiTiAnd ;  and  this  was  adjudged  a 
good  justiBcationy  because  it  urns  for*  the  pre- 
servation of  the  land  :  98  Hen.  8,  which  recited 
that  the  kiiig  did  pay  tbc-in  in  Lincolnshire ; 
but  for  the  other,  he  laith,  that  be  shall  re- 
mcoiber  their  pains. 

I  shall  now  go  on.  It  wa»  objected,  that  by 
the  statute  of  William  1,  the  people  should  en> 
joy  their  lands  freely,  '  sine  omni  injusta  ex- 

•  aocione  sive  uUugio.'  This  was  for  money  to 
be  received  for  a  general  thin|; ;  but  that  it 
was  not  for  this  thing  appenreth  in  one  chapter, 
that  knight-service  tenures  should  do  what  be- 
longed to  it.    The  rest  *  aunt  fratres  coniurati 

*  ad  monarchiam  AnglisB  defendend' :  14  Ed.  3, 
chap.  1  r  ^5  Ed.  3 :  1  Ed.  1,  Walsingham  184. 
All  these  are  set  aside  by  the  statute,  and  con- 
cern not  our  question.  Ours  is  rateable  and 
proportionable,  according  to  old  practice.  And 
at  is  one  thing  to  compel  a  particular  roan,  and 
another  thing  to  set  an  vqual  rate  upon  the 
whola  kingdom. 

Ult.  Feb.  3  Car.  A  Commission  of  Loans 
for  the  Defence  of  tlie  Kingdom.  They  mean 
Che  commission,  which  was  a  consideration  to 
ievy  monies,  by  reason  of  the  necessity  of  the 
times.  It  appeareth  in  the  Journal  Book  to 
"be  for  impositions,  or  otherwise  to  raise  monies 
not  concerning  this  question.  It  appears  by 
that,  that  the  king  gave  a  gracious  ansif  er  unto 
it ;  and  that  it  was  done  for  the  present  time 
only,  a  warrant  for  advice  only.  It  was  done 
to  raise  money  in  general ;  but  no  determUna- 
tioa  of  right,  and  said,  at  your  desires  it  shall 
be  cancelled.  Then  there  was  m  commission 
for  Loans,  5  Feb.  8  Car.  and  this  they  say  was 
for  the  defence*of  the  kingdom.  It  appears  it 
was  for  the  defence  of  the  Palatinate  and  Den- 
mark, and  for  that  i&  bishop  was  sentenced  for 
his  mistaking;  Mr.  Pym  brought  uptha  Anicles 
against  him. 

I  shall  now  come  to  an  objection,  worthy 
the  making  by  Mr.  St.  John  ;  and  because  it  is 
a  thing  not  truly  understood,  but  taken  at  ran- 
dom, I  shall  crave  your  lordship's  patience: 
and  that  is  the  statute  DeTallagio  nonConce- 
dendo,  25  KH.  1,  made  after  the  king  went 
into  Flanders,  and  agreed  upon  here  by  the 
prince  as  viceroy,  and  afterwards  sent  into 
Flanders  to  be  sealed  by  the  king,  as  it  is  put 
in  some  books.  The  words  are  general:  no 
Taill&ge  to  be  taken  without  the  consent  of  the 
lords  in  parliaments.  For  this  I  desire  the  li- 
berty to  inform  you  of  the  story  of  the  times, 
to  make  a  better  answer.  This  is  not  all,  in 
some  Statute-Books  it  is  not  mentioned ;  in 
others,  no  king's  reign  mentioned.  And  in 
£d.  1,  no  year  of  it,  and  now  they  would  ap- 
ply it  to  the  25  Ed.  1,  and  this  they  would 
ground  upon  tlie  compellini;  of  Aid,  23  Ik  24 
£d.  1.  And  the  commission  in  94  Ed.  1,  did 
issue  upon  that,  and .  consequently  that  this 
aid  was  the  aid  complained  of,  and  then  re- 
dressed. 

Walsingham,  a  monk  of  8t.  Albans,  they 
rely  up^n  for,  thi^,  that  wrote  some  seven-score 
years  after  the  Uuog  was  done.    Sir  Edward 


Coke  saith,  Chronicle  Law  is  not  much  to  be 
regarded.  True,  he  saith,  Chronicle  histories 
may  shew  us  the  times,  but  if  it  tell  us  v«hsu  Uie 
law  is,  we  are  not  to  believe  them.  So  histo- 
rian, that  I  ever  knew  yet,  ever  read  the  lie- 
cords,  and  therefore  no  true  history ;  for  the 
most  part  they  are  taken  up  in  Paul's,  or  the 
street. — ^To  take  something  in  consideration, 
by  way  of  stating  the  case,  upon  the  statute 
Confirma.  Char,  and  the  other  De  Tailagio  non 
Concedendo,  tliat  is,  that  no  aid  shall  be  levied 
but  by  consent  in  parliament. 

The*  first  statute  is,  ttiat  no  such  aid  shall 
be  levied,  the  nature  of  it,  and  the  acts  them- 
selves rightly  compared,  there  remains  no  scru- 
ple against  the  case.  Three  things  for  the  true 
understanding  thereof  must  be  considered. 
First,  What  kind  of  aids  had  been  in  use  be- 
fore 25  Ed.  1,  and  for  what  they  are  taken. 
Secondly,  ilow  and  what  remedy  was  ^ven  by 
that  statute.  And,  Thirdly,  liow  lar  that 
statute  De  Tailagio  non  Concedendo  is  iu  force 
and  authority  in  this  case. 

For  the  first,  it  appeareth  in  the  aommon 
story,  that  in  81  Ed.  1,  the  king  of  France  bad 
seized  all  the  duchy  of  Gascoigne,  upon  pre- 
tence that  be  did  not  appear  at  his  parliament 
at  Paris  upon  a  summons.  Thereupon  the  first 
took  a  course  for  the  regaining  of  his  duchy, 
and  the  war  continued  with  various  success, 
till  S5  Ed.  1.  And  he  had  also  «iar  with  Scot- 
land and  Wales.  For  tliough  Wales  was  taken 
12  F-d.  1,  yet  there  was  one  Madoz  who  pre- 
tended himself  to  be  of  tlie  blood  of  the  prince, 
till  23  £d.  1,'  and  till  that  year  they  we^e  not 
quieted.  And  he  having  aU  these  wars  against 
Flanders,  Gascoigne,  Scotland  and  Wales,  some 
at  one  time,  some  at  another,  and  most  alto- 
gether, divers  aids  and  supplies  were  taken 
upon  these  occasions  of  several  natures;  some 
wer«  by  voluntary  grants  of  the  people,  seme 
were  by  impositions  and  levies  by  the  names  of 
taillages  or  taies  to  be  paid  to  the  king,  some 
by  assessment  of  lands,  as  the  abbot  of  Roberts- 
bridge,  25  Ed.  1.  All  this  appeareth  by  the 
commission  to  enquire  of  extortion.  And  be- 
sides all  these,  some  by  prizes  of  goods  and 
money  taken  firom  the  possessors  without  any 
payment,  rates,  or  taxes.  Nay,  there  was  then 
ransacking  of  the  monasteries,  and  taking  of 
the  monies  found  th^re;  Mr.  St.  John's  case 
for  money  taken  out  of  their  treasury :  and  be- 
sides all  these,  there  were  some  by  way  of  ran- 
som, as  Mr.  St.  John  rightly  observed,  and 
shewed  his  learning  and  industry,  that  llie  clergy 
upon  their  denial  were  put  out  of  the  king*i 
protection :  and  they  did  ransom  thetnsejvcs 
by  giving  a  fifth  part  of  their  goods.  Pat.  25 
Ed.  1,  m.  11,  pars  2.  iHe  people  being  thus 
grieved  with  such  aid  and  prizes  so  extraordi- 
narily taken  for  the  maintenance  of  foreign  war, 
olitftined  that  it  might  be  enacted,  thut  such 
aid  in  a  relative  term  may  not  be  granted  nor 
^aken  without  their  consent,  by  the  statute  of 
25  Ed.  1,  and  Coufirma'  Char.  Observe  this' 
one  thing,  the  markets  of  England  three  years 
before   had   granted  the  king  iub$idium  pf 
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guerra^  upon  every  sack  of  wool  five  marks ; 
Uiree  marks  upon  woolfeJls ;  upon  every  pack 
of  skius  five  marks :  and  (his  was  grauied  of 
their  oirn  free-wiii,  and  this  was  to  coatinue 
for  tvfo  or  three  years:  *22  Ed.  1,  m.  2,  Sine 
,RoU.  where  it  is  there  relicted.  NeKt  year, 
before  Confirma*  Charca,  all  die  laity,  except 
cities,  boroui;h9,  and  ancient  demesn,  had 
granted  to  the  king  in  tubsidium  pro  guerra, 
the  11th  part  of  their  goodie,  24  Ed.  1,  m.  2, 
Pat.  pars  2.  And  the  summer  before  Confirma* 
Chart*  an  8th  granted  by  all  ihe. laity,  except 
the  cities  and  boroughs ;  and  they  granted  a 
fiftby  and  this  was  stiJl  for  the  war,  25  Ed.  1, 
m.  11,  Pat.  Tlie  application  is  this:  Those 
many  aids  of  these  several  kinds  h^iviog  been 
granted  for  the  war,  divers  men  of  that  time 
did  doubt  and  fear,  that  however  tiiey  meant 
it  but  for  a  certain  time,  yet  being  not  so  clearly 
expressed,  it  might  bind  them  for  Che  future ; 
and  that  they  so  doubted,  appeareth  by  Co<i- 
firma'  Char*.  And  forasmuch  as  divers  of  our 
realm  are  in  fear,  that  the  aid  and  taxes  which 
they  have  given  us  before  time  towards  our  war 
and  other  business,  of  their  own  gifts  and  good- 
wills, might  turn  to  a  bondage  to  them  and 
their  heirs ;  .and  likewise  for  the  prizes  taken, 
we  do  grant  for  us  and  our  heirs,  that  we  shall 
draw  no  such  aid,  taxes,  nor  prizes,  into  a 
custom,  for  tmy  thing  done  heretofore,  be  it  by 
rule  or  any  other  pr^edent  that  may  be  found. 

Then  my  lords,  for  no  occasion  such  manner 
of  aids*  tues,  or  prizes  shall  be  taken  but  by 
common  consent;  but  it  endetb  not  to,  saving 
the  antient  aids  uid  prizes  due  and  accustomed. 
This  being  the  state  of  the  case,  be  pleased  to 
observe  the  complaint  of  the  people;  tkm  kind 
of  aid,  it  is  plain,  wito  never  meant  there,  when 
'  salus  popnli  periclitabatur,'  and  may  be  levied 
notwitbitiindiDgthettalote:  for  the  act  b  cmly 
against  such  kind  of  aids  as  bad  been  volun- 
tarily ginanted  by  the  people,  some  by  mer> 
chants,  and  some  by  others,  that  they  should 
not  be  taken  against  their  wills  hereafter,  but 
by  consent  in  parliament.  Such  is  a  relative, 
it  is  not.Mnenu  no  aids,  but  no  svcA  aids. 

Secondly,  it  refers  to  those  that  were  volun- 
tarily granted  to  the  king  for  Scotland  and 
Wales,  and  bis  other  wars.  And  another 
reason  why  these  aids  that  had  been  for  the 
custody  of  the  sea,  could  not  be  said  to  have 
come  of  their  good-wills :  for  observe  the  abbot 
of  Robertsbridge*s  case,  it  appears  plainly  it 
was  done  against  their  wills,  for  the  custody  of 
the  sea,  by  virtue  of  the  king's  writ. 

August  before  Confirm'  Char'  those  that  had 
given  an  8th  part,  they  did  obtain  expressly 
letters  patents,  that  such  their  free  gifts,  here- 
after might  not  be  in  urvUutan,  25  Ed.  1, 
that  is  the  very  thing  doubted  in  Confirm. 
Char'.  Now  those  that  had  granted  an  8th 
had  no  reason  to  do  it,  for  they  had  a  charter 
to  free  tliem,  but  the  other  had  not :  and  there- 
fore the  statute  roij^ht  well  say,  some  did  feaY. 
So  upon  the  whole  matter,  there  are  no  other 
aids  but  these  voluntarily  i^ranted  at  that  time, 
none  in  the  body  of  (he  act  but  thoM  gr%ot«d 


with  a  good-will,  for  those  foreign  wars;  and 
the  forty  shilhngs  received  by  the  king  upfm 
everv  sack  of  wool,  with  three  marks  granted 
22  Ed.  1,  was  by  the  merchants  only  for  tbe 
war  m  Gascoigne;  and  thereupon  it  was 
enucieii,  ihat  ihe  king  should  nut  take  such 
things  hut  by  consent. 

There  is  ai«io  )n  tlie  sutute  Confirma*  Char* 
an  exceptif>n,  that  all  antient  aids  due  and  ac- 
customed were  excepted ;  ^d  therefore  what 
kind  was  meant  in  the  body  of  tbe  act,  tbe  ex- 
ception makes  clear,  antient  aids  excepted  ; 
this  was  an  ancient  aid ;  and  therefore  never 
meant  there  to  introduce  a  uew  Uw,  that  no 
aid  should  be  taken,  but  no  such  aid.  No  im- 
posii'iuu  should  be  taken  ;  but  the  practice  of 
all  ages  sliews  thid  hath  been  levied  ever  since, 
from  time  to  time,  which  is  an  interpretaciou 
of  tbe  words  of  the  law.  Tbi»  I  do  open,  lo 
make  way  to  tlie  stuiute  De  Tailagio  non  Con- 
cedendo.  Thnce  in  the  statute  is  this  word 
(such)  but  that  they  should  make  use.of  that 
statute  De  Tallagi4>  non  Concedeodo,  of  itscif^ 
without  relation  to  that ;  wliereas  it  will  appear 
it  is  a  mere  extract  out  of  this,  and  no  statute 
itself:  for  debate  of  that ;  this  De  Tailagio  a 
the  sime  with  that  Confirm'  Char',  it  is  a  plain 
extract  of  it,  or  some  other  thing  at  some  other 
lime.  Sometime  in  some  printed  iKiok,  *  nal- 
'  luin  Tallagium/  no  ftids  shall  be  taken  by  the 
king :  sometimes  %viihout  notes  of  time  when 
made,  and  at  the  best  it  is  no  more,  but  it  is 
said  it  was  made  in  the  time  of  Ed.  1. 

If  we  sh^  compare  Confirma'  Char',  and 
the  articles  that  were  in  this,  we  shall  find  it-  to 
be  nothing  but  an  extract  out  of  that  statute, 
and  that  it  was  no  act  of  parliament.  And  to 
make  it  appear  it  was  an  extract  taken  out  ef 
it,  observe  the  general  heads,  De  Tailagio  non 
Concedendo.  First  the  charter  against  prizes. 
Secondly,  Another  against  wool.  Thirdly,  A 
general  confinnation  of  the  laws  and  hberties. 
Fourthly,  A  pardon  to  divers  lords  there. — 
These  are  the  things  in  which  they  would  make 
it  a  statute  of  itself,  all  expressed  in  Confirm* 
Char*  they  do  not  differ  in  substance.  A  sixth 
bead  is  the  very  vear  of  the  25  Ed.  1,  for  the 
pardon  of  those  lords  was -made  5  Nov.  25  £d. 
1,  this  same  was  sealed  by  the  king  word  by 
word,  prored  by  the  statute-roll,  the  very  same 
roll  that  bath  Confirm*  Char*,  the  next  fof. 
The  monk  did  mistake  this  statute.  No  man 
will  behove  a  monk,  that  wrote  sevenscore 
years  after,  against  a  record. 

I  shall  shew  what  was  sent  over  into  Flan- 
ders, and  that  was  Confirm'  Char,  and  did  bear 
date  the  10th  of  October,  the  king  being  then 
in  Flanders,  and  was  tliere  sealed  by  the  king 
hitnself.  That  it  may  appear,  there  is  no 
manner  of  question  of  it,  here  is  the  very  copy 
of  the  statute-roll ;  and  the  whole  Confirm! 
Char',  is  rccitt- d  vetlfotimf  in  witness,  .10  Oc- 
tober 25,  o^'  our  reign :  whereas  Walsiugham 
saith,  that  this  very  charter,  word  for  word, 
was  sealed  in  Flanders,  under  the  great  seal  of 
EuKland,  5  Nov.  25  of  our  reign,  and  sent 
liack   into    England,    ^or   the   ttatute-roU 
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against  that  time,  doth  expressly  sa^^,  that  this 
was  the  charter  that  was  sent  over  into  tlan- 
dersy  and  hath  the  same  teste,  word  for  word  : 
and  this  was  sent  back  into  England  to  confirm 
it  further.  11)e  next  thin^  that  foUoweth  upon 
the  same  date  and  roll,  is  the  pardon  of  the 
eark ;  this  was  dated  5  Nov.  after  this  Con- 
firm' Char,  was  sealed. 

They  hare  not  yet  shewed  that  this  statute 
DeTaiJagio  non  Concedendo  was  ever  entered 
upon  the  roll ;  nay,  it  could  not  be  entered  : 
who  would  think  that  an  extract  of  an  act  of 

farliament  should  be  entered  upon  the  roll  f 
r  they  can  quit  Mr.  Walsinghnm,  they  are  wise 
men  :  they  must  carry  the  practice  of  all  times, 
^here  did  any  man  see  that  this  act  of  parlia- 
ment was  ever  shewed  to  discharge  men  of  the 
defence  of  the  kingdom  since  85  £d.  1  ?  Did 
no  body  know  this  mystery  to  plead,  not  to 
defend  the  sea  and  their  land  ?  Did  no  man 
hear  of  this  till  now?  Shall  this,  against  all  the 
practice  of  the  times  ever  since,  take  away 
such  a  flower  of  the  crown,  as  to  compel  people 
to  grant  aid  for  the  defence  of  themselves  ?  A 
harsh  construction  ! — If  this  should  be  true,  it 
would  destroy  even  acts  of  parliament :  to 
what  purpose  is  that  sutute  made  of  the  25 
£d.  3,  if  that  were  totally  taken  away  before  ? 
and  if  no  aid,  those  aids  <  Pur  fille  marrier,  &c.' 
are  taken  away  also.  Nay,  if  this  be  an  act 
of  parliament,  when  was  it  made,  before  the 
25  Ed.  1,  or  since  ?  It  appears  not  when  :  it 
is  inditfiguum  vagum,  1  know  not  what,  but 
in  truth  an  extract.  Nay,  if  this  be  an  act  of. 
parliament  under  these  words,  no  taillage  is 
equivocal  as  well  as  aid ;  that  is  proper  taillage 
that  is  laid  upon  villages.  25  £d.  S,  100 
Avowry.  Entries  406.  b.  8.  Ed.  2,  Execution 
15  Ed.  3,  106  Avowry.  A  rent  may  be  re- 
leased by  the  name  of  Taillage :  no  mention  of 
this  in  all  ages. 

Then  it  waa  objected,  that  25  Ed.  1,  m.  7. 
pars.  2,  expressed  in  the  king's  proclamation 
12  Aug.  before  ever  he  was  goin^  into  Flan- 
ders, that  he  was  sorry  for  the  aid  demanded 
of  his  people.—Let  nim  remember  for  what 
reason  he  did  demand  those  aids  which  he  was 
sorry  ibr ;  they  were  aids  granted  not  for  the 
defence  of  tbe  kingdom  alone,  but  for  the  de- 
fence of  the  kingdom  mixed  with  foreign  de- 
fence by  reason  of  wars  with  Gascoigpe,  Wales, 
Scotland,  and  elsewhere;  for  that  it  was  for 
foreign  wan.  Upon  this  followed  tbe  commis- 
sion, 26  Ed.  1,  Pat.  that  went  to  all  the  king- 
dom, wliich  makes  for  us. 

There  are  three  parts  in  that  commission : 
1.  To  observe  if  the  officer  did  any  tbin£  with- 
out warrant,  they  should  return  it.  2.  if  done 
wrong,  the  king  would  answer  it.  And,  8.  They 
ehouid  be  satisfied  with  reavin  if  tbe  king  did 
warrant  it.  The  answer  thereunto  given  was 
upon  another  construction  made  of  the  words 
of  the  record  in  the  parliament  2  Ric.  2.  The 
cause  was  this:  the  chancelloV  declaring  the 
cause  of  calling  the  parliament,  he  doth  sliew, 
that  (he  king,  in  the  end  of  the  last  parliament 
bad  assigned  some  lords  to  be  of  his  continual 


council  for  the  year  following ;  the  number  waf 
seven  that  were  assigned,  and  they  were  sworn 
to  give  good  counsel  for  the  aid  of  the  kingdom. 
,  These  counsellors  treating  of  the  peint  of  ene- 
mies from  all  parts,  fmd  the  matter  requiring 
dispatch,  they  durst  not  undertake  the  order- 
ing of  so  perOons  a  thing,  therefore  ordered  • 
grand  council  to  be  assembled.  The  grand 
council  was  assembled,  to  whom  was  shewn 
the  great  peril  and  mischief  of  \he  king- 
dom apart,  by  war,  by  land  and  sea ;  and  that 
nothing  was  remaining  in  the  treasury  for  tbe 
maintenance  of  war :  For  a  final  condusion,  that 
they  might  remedy  this  mischief,  ihey  fay,  that 
it  cannot  be  done  without  parliament;  this  waa 
the  English  of  it,  and  in  the  mean  time  aa 
army  might  be  landed :  And  for  tbe  present 
supplj^  of  the  charge  of  sudi  an  army,  they  lent 
the  king  great  sums,  which  by  great  security  and 
other  things,  he  did  engage  himself  to  pay; 
Upon  this  the  lords  did  advise  bo«  it  might  be 
done  with  the  least  charge  to  them  all,  and 
liow  the  king's  right  of  his  crown,  and  other  m« 
heritance  beyond  the  seas  might  be  safe,  and 
the  king,  kingdom,  and  themselves  defended^ 
to  the  confusion  of  all  their  enemies  :  To  this 
purpose  the  treasurer  was  directed  to  be  ready 
to  skew  what  was  expended  the  next  parlia- 
ment, to  be  bestowed  for  the  marches  of  Scot- 
land, Wales  and  Ireland;  and  said  in  that 
great  council,  they  could  not  remedy  that  mis- 
chief without  charging  of  the  commons,  which 
cannot  be  done,  say  they,  without  parliament. 
— It  n  plain,  by  the  story  of  that  time,  and  the 
words  of  the  chancellor,  that  it  was  for  the 
maintenance  of  thfe  war  in  France,  Scotland 
and  Ireland.  And  though  the  defence  of  tbe 
kingdom  be  mentioned  with  these  wars,  yet  the 
mam  supply  was  for  these  foreign  wars. 

In  the  next  place,  a  little  hefore  in  the  par- 
Jiament,  the  like  aid  for  the  like  occasion  was 
desired  by  the  king,  2  Ric.  2,  m.  24,  25,  Piirl. 
Roll.  M^hat  did  the  commons  say  now  ?  They 
ought  not  to  bear  such  foreign  charges.  The  king, 
eave  them  a  ^air  answer,  admonished  them,  for 
Gascoigne  concerned  the  kingdom  of  England, 
for  that  is  as  a  Bulwark  to  the  kingdom  ot  Eng- 
land :  Burbacon  is  an  old  Foit  de  Ilors ;  for  the 
aid  demanded  in  that  parliament  was  with  this 
relation  as  consonant ;  both  tooettier  concerned 
the  defence  of  the  kingdom,  that  they  might  bo 
bulwarks  for  the  kingdom  of  England. — In  the 
next  place,  who  spake  these  words?  The  lords^ 
said  they,  could  not  remedy  the  mischief  with- 
out a  parliament.  The  lords  assigned  by  the 
parliament,  they  must  not  do  it ;  it  is  depend- 
ent upon  the  otner  part,  the  lords  could  not  do 
it  that  way. 

But  shall  we  come  home,  and  speak  plain 
English?  We  know  thiii  was  2  Ric.  2,  a  young 
prince.  It  doth  appear  expressly,  that  ihese 
things  were  brought  into  the  parliament  for 
advice,  ii^Aich  were  fit  for  royal  authority, 
for  expence  for  wars,  and  for  counsel,  and  for 
governrng  of  this  realm.  It  appears  further,  by 
the  very  chancellor's  speech,  that  the  council 
had  been  heretofore  ordained  for  the  guarding 
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Vf  the  kingdom,  3  Rich.  2,  Rot.  Pari.  This 
parUaraeut  taking  notice  of  the  king's  tender 
a{;o,  they  took  much  power  unto  themselves* 
There  was  to  be  a  council  for  the  governing 
of  the  kingdom  in  general ;  but  the  counsellors 
stiould  be  chosen  to  govern  the  state  for  two 
years,  and  these  counsellors  not  to  be  removed 
from  the  king  without  the  parliament ;  and 
more  than  that,  his  treusurer  was  to  be  govern- 
ed by  the  parliament,  and  his  counsellors 
chosen  in  parliament. 

A(  the  end  of  the  Petition  of  Right,  neither 
lords  nor  commons,  jointly  nor  severally,  can 
make  a  new  law  without  his  consent ;  and  that 
your  lordbliips,  and  none  but  you,  are  the  in- 
^rpreters  of  the  law,  wiae  kiog  James  did 
declare. 

The  next  tiling  considerable  is,  temput  belli 
to  defend  it.  It  is  when  the  condition  of  the 
time  is  such,  that  the  curreut  of  justice  and  law 
is  by  such  violence  stopped,  as  judges  do  not 
sit,  nor  sherilFs  dare  execute  their  office,  nor  any 
court  is  open,  especially  the  Chancery,  which 
isOfficina  Justitiae.  It  was  said  there  was  a 
time  when  the  king  might  command  this  levy, 
to  which  they  did  agree  :  They  did  agree  the 
king  might  command  this  levy  when  he  hath 
proclaimed  a  war,  though  no  stroke  strucken, 
no  danger,  nor  armies,  nor  opinion  of  any  force 
eomiii^ ;  this  doth  put  it  into  the  king's  power 
bv  their  own  consent.  And  by  all  reason,  19 
£d.  4.  6.  Brian's  Opinion.  How  many  wars 
have  been  proclaimed  in  thi^  tatter  a^e  ?  No 
war  denounced  in  158d,  though  consulted  of 
tn  Spain;  and  tliev  did  not  tliiok  £t  to  de- 
nounce a  wnr,  saith  sir  Walter  Raleigh;  those 
days  are  past.  Now  they  begin  by  the  sword, 
not  by  the  truhipet  or  herald. 

In  the  next  place,  they  say,  if  the  king  be 
in  the  field  with  his  banners  displayed;  this 
they  say  was  temput  belii.  Cannot  the  course 
of  justice  sit  then,  but  there  must  be  a  peace? 
S9  Cd.  3,  Rot.  10.  Did  not  the  court  of  justice 
•it  then  ?  Our  ordinary  printed  books  shew 
what  causes  of  law  then  were.  And  in  Henry 
6's  time,  in  all  our  civil  wars,  and  in  Henry 
tlie  7*s  time,  they  sat  then*  But  the  true  time, 
to  make  it  tempus  belli,  is  to  make  a  war 
against  the  king. 

In  the  North,  towards  Scotland,  when  the 
enemy  approaches,  is  it  necessary  that  it  must 
be  a  time  of  peace,  because  the  court  of  justice 
sits  at  Westminster-hall  ?  There  may  be  then  a 
ftrong  war  in  the  North  and  West,  as  ever  was 
in  England,  when  the  court  of  justice  sits  here. 
That  temput  belli  may  be  in  some  places  of  the 
kingdom,  and  in  some  places  not,  appeareth  SS 
Ed.  3,  and  who  shall  discern  if  there  be  any 
danger  ?— They  agreed  in  general,  the  king  may 
do  it,  and  that  th^  power  of  discerning  is  in  his 
majesty  :  I  slmll  leave  it  in  the  kin^  till  Mr.  St. 
John  finds  a  third  person  to^doit.  13  Hen. 
4,  for  the  murage,  they  say  that  this«.doth  only 
charge  those  things  that  are  venaluM,  for  men 
are  not  compelled  to  ^  to  market.  How  shall 
they  then  live?  True,  it  is  not  compulsory  to  go 
tliitbcr^  but  it  is  compulsory  to  pay  the  money. 


1  Ric.  2,  m.  176,  pars  9.  A  petition  from 
the  city  of  London,  to  have  all  owners  of  lands 
to  be  rated  with  them  in  tlie  danger  of  wars, 
not  having  lands  in  tenure  to  do  it. — ^This  doth 
make  for  us;  that  not  only  merchants,  but  every 
man  in  the  lieu  of  tenure  to  do  it.  The  lord 
Sl  Albans  saith  of  Henry  7th,  that  kings  may 
fall  from  tlieir  absolute  power  when  they  sea 
cause,  but  not  be  compelled  to  do  it.  They  say 
supplies  are  called  those  things,  fine  qua  noit 
tl)e  kioadom  may  not  be  defended :  And  be- 
cause there  is  a  way  by  parhament,  therefor* 
no  other  way. 

They  say,  it  will  not  be  aiHnned  that  the  kiog 
Imth  the  same  power  for  an  oflfeusive,  as  de- 
fensive war ;  I  altirm,  nor  defend  nothing ;  the 
parliament  is  a  great  body,  and  the  kingdom 
may  be  lost  in  the  interim.  Then  they  alledge 
there  is  forty  days  for  essoinage,  and  the  like 
for  parliament.  Mau^  times  things  are  im* 
possible,  and  inconvenient  to  be  done  by  parlia- 
ment. 

First,  impossible ;  the  necessity  may  be  such 
that  it  will  not  bniok  tlie  delay  of  a  parliament. 
48  Hen.  3,  summous  to  the  Cinque  Ports. 
They  come  day  aud  night  to  ihc  king  when  miy 
dnngeris.  It  hath  been  said,  tliat  there  are 
seven  months  between  the  teste  of  ilie  writ 
and  the  ships  being  at  Portsmouth;  in  that 
time  a  parliament  might  have  been  sununoned. 
The  great  one,  and  the  true  answer  is,  that  this 
resteth  still  in  the  king's  judgment.  If  tlie 
king  hath  intelligence  that  foreign  states  will 
set  out  the  next  spring  a  fleet,  and  for  con- 
veniency  of  his  people  seodeih  seven  montiis 
before-hand  to  raise  this  aid  ;  hath  the  people 
any  cause  to  complain  of  this  ?  Mr.  Hampden 
hath  not  paid  the  money  yet,  being  two  yean 
after. 

If  they  should  have  gone  hy  parliament,  scfe 
what  rubs  in  rliis  case  might  be.  Forty  days 
are  spent  before  tlie  parliament  sits:  Then 
when  they  meet  in  parliament  there  is  a  cere- 
mony in  choosing  of  a  Speaker,  solemnities  in 
thcbc  take  up  time:  Then  the  lords  take  things 
into  consideration,  tlien  they  must  have  con- 
ferences and  dispuses  with  both  houses ;  before 
they  agree,  the  kingdom  may  be  Ipst:  In  the 
mean  time,  suppose  this  comes  in  some  reason- 
able time,  to  make  assessments  first  in  the 
cities,  then  in  the  burroughs,  then  particular 
assemblies,  then  divisions  T  and  after  all  this, 
there  must  be  collectors  appointed  to  levy  the 
money  ;  what  a  great  deal  of  time  b  spent  in 
all  this,  every  man  may  see. 

Our  county,  say  they,  is  an  inland  county, 
and  they  cannot  find  a  ship  suddenly ;  and 
therefore  tlie  greater  the  king's  mercy  and 
favour  to  lend  them  his  ships  iustead  thereof. 
When  all  this  is  done,  and  ships  provided,  rea- 
sonable time  must  be  allowed  to  sail  from  the 
North  to  Portsmouth ;  but  this  doth  solely  rest 
in  the  judgment  of  the  king. 

31  Hen.  8,  cap.  8,  an  act  of  parliament  not 
to  take  away  any  of  their  inheritance  or  lands. 
Here  is  no  lands  or  goods  taken  away ;  only 
let  them  contribute  to  the  defence  of  them- 
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tdves,  and  all  is  cfone.  Mr.  Hampden  hath 
had  none  of  his  ^oods  touched.  .  They  saj,  for 
ship^ng  it  was  done  in  king  John*s  time  at  the 
subjects  charge ;  but  they  do  not  me;ddle  with 
laud-service  at  that  time.  15  Johan.  IS,  dors. 
Roc.  Glaus,  king  John  had  business  beyond 
the  sea.  That  tnts  was  rather  for  beyond  sea, 
than  the  kingdom,  a{>peareth  thus;  Thewrit 
aaith,  to  ha?e*  such  ships  as  would  carry  eight 
or  six  horses,  and  that  mnst  needs  be  for  some 
foreign  service,  and  not  for  land-service  at 
home.  And  it  appeareth,  Kot.  Glaus,  m.  1, 
dors,  the  king  was  well  landed  at  Rochel. 

For  the  lerms  of  the  law,  which  concerns 
hida^e  and  oiher  things,  Bract.  37,  and  some 
services  introduced  by  common  consent,  I  will 
not  trouble  you  with  it.  To  come  to  the  case 
of  the  abbot  of  Robertsbridge,  that  arms  was 
laid  on  by  the  statute  of  Winchester.  That 
will  not  serve,  arms  was  long  before  that  time. 
They  say  the  assess  was  in  time  of  war ;  the 
French  bad  burnt  Dover,  23  Ed.  1,  and  that 


the  assessment  was  not  made  by  the  king*s 
authority :  hut  it  appears  it  was  by  the  king's 
authority,  by  virtue  of  his  writ,  25  Ed.  1,  Lo. 
Treas.  llememb.  Lryboume  was  admiral  of  all 
the  kingdom>  and  was  Gustos  Maris  ct  Maritim' 
for  some  parts :  but  that  it  was  for  land-ser- 
vice, and  not  for  sea-service.  Gustos  Maris  et 
Maritim'  are  terms  convertible ;  he  that  doth 
one,  defends  the  other, .  They  have  left  no 
stone  unturned  to  take  awny  the  force  of  this 
case.  They  tell  us  now,  the  clergy  was  put 
out  of  the  king's  protection  this  year,  and  so  it 
appears  in  the  Exchequer ;  but  they  have  not 
shewed  any  such  writ  delivered  into-  the  com- 
mon-pleas, only  Spencer's  word  of  mouth,  that 
they  should  have  no  privilege  there.  Suppose 
it  were  so  in  otiier  courts:  25  Ed.  1,  it  appears 
plainly,  that  the  clergy  came  all  to  he  m  the 
king*s  protection,  and  gave  ransoms  :  and  this 
cause  WAS  not  till  Michaelmas  after.  And 
whereas  it  is  said,  this  abbot's  cn^e  did  only 
concern  the  land-service,  it  proveth  both  the 
one  and  the  other ;  money  for  the  sea-service, 
horse  and  man  for  the  land-service. — Oh ! 
they  say,  29  Ed.  1,  Mag.  Ghar.  was  not  observ- 
ed; and  instanced  John  de  Gray  and  Philip's 
cose.  Whatsoever  was  the  practice  of  that 
time,  is  not  material.  And  for  that  of  the 
G barter  of  the  Forest,  they  say,  though  it  be 
there  said,  *  Null  us  emittat  vitam  yel  membrum 
*  pro  venatioae  nostrri,'  yet  one  was  beheaded. 

But  what  is  all  this  to  the  safe  custody  of 
the  sea.^  Nay,  they  have  not  shewed  your  lord- 
sbipsy  that  there  was  any  thing  in  that  great 
charter  for  the  custody  of  the  sea.  51  Hen.  3. 
fol.  84,  Britt.  117,  Flet.  et  Fits-Her.  Lord 
Goke  on  Littleton.  Perhaps  question  might 
be  about  this  in  the  exchequer  at  this  time,  the 
case  of  Shoreham  discharged  of  Innd-service, 
because  they  found  shipping.  They  that  were 
nearest  danger  m^st  fit  for  that  defence;  as 
the  king,  in  the  tenth  year  of  his  reign,  sent 
only  to  maritime  towns.  2  Ric.  m.  42.  They 
say  Beverly  was  discharged,  because  it  was  an 
aniand  town,  therefor*  no  inland  town  ought 
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to  pay.    A  writ  directed  to  William  Russel, 
admiral,  commandeth  only  the  sea  coasts. 

13  Ed.  3,  m.  35,  Rot.  Glaus.  Part.  1,  after- 
wards discharged,  because  of  other  service. 
And  for  that  of  Beverly,  a  complaint  that 
they  were  to  contribute  to  such  a  town  to  find 
a  ship  ;  they  say  they  have  privileges,  but  th« 
special  reason  why  it  was  freed,  was  for  reve- 
rence the  kini;  did  bear  to  St.  John  de  Bever- 
ly. Mr.  St.  John  knows  it ;  120  ships  granted 
to  the  two  admirals,  Nortli  and  West,  for  ser- 
vice beyond  the  sea.  31  Ed.  1,  *  de  inveoien^' 
horses,'  because  of  great  business  in  his  wart 
abroad,  he  bound  them  to  make  galleys  for 
foreign  service.  True,  the  king  at  this  time 
was  m  Scotland^  and  kept  his  Gnristmas  there. 
Then  come  to  31  Ed.  1,  as  though  he  should 
do  it  by  service  of  the  Ginque  Ports :  Newcastle 
upon  'Tyne  at  their  own  chaises :  but  when  into 
Scotland  at  the  king's  pay,  then  they  came  to 
this.  jO  Ed.  3,  m.  6,  Rot.  Glaus,  sent  for 
ships  into  Nortli- Wales  and  South- Wales;  the 
wnt  did  say,  that  wages  used  not  to  be  paid  for 
such  service ;  and  did  express  in  his  writ,  satis- 
faction should  be  given  unto  them,  not  of  right, 
but  de  gratia  :  ai)d  reciteth  that  clause,  that 
the  people  were  bound  unto  it.  2  Ed.  3,  16 
dors.  That  there  should  be  three  hundred 
pounds  to  relieve  the  fishermen,  tlie  king  should 
not  have  it  of  the  people  of  that  town.'  They 
say  all  these  records  being  matter  of  f»ct,  did 
occasion  the  making  of  many  statutes  of  re- 
dress. 14  Ed.  3,  cap.  1,  great  aid  for  Scotland, 
France,  and  Ga^coigne ;  15  F.d.  3,  m.  9,  con- 
trary to  Mag.  Ghar.  22  Ed.  3,  m.  4,  36  Ed.  3, 
m.  9,  no  goods  to  be  taken  without  consent : 
these  are  things  comprehended  within  the  Pe- 
tition of  Right,  37  Ed.  3,  m.  2,  spenketli  only 
of  the  great  aids.  23  Ed.  3.  Galleys  made; 
they  say  the  king  paid  Tor  them :  that  is,  upon 
thb  king's  own  promise;  hut  they  say  that  is 
nudum  pactum.  I'hen  they  sny,  is  the  kin^'i 
word  nothing  ?  13  Ed.  3,  vsx.  9,  called  a  parha- 
ment,  propounded  as  on  the  king's  part;  they 
are  not  liable  to  the  defence  ot  the  sea.  if 
the  commons  have  nothing  to  do  with  the 
guard  of  sea,  why  is  it  propounded  unto  them? 

20  Ed.  3.  m.— That  the  guard  of  the  sea 
henceforward  he  made  at  the  charge  of  the 
king,  as  hath  been  promised,  and  there  the  peo- 
ple discharged.  Ihey  do  not  affirm  in  their 
Own  case  there  was  any  right.  21  Ed.  1,  rot. 
Franc,  m.  9.  2f.  on  merchants  wools,  and  6</. 
poundage  for  a  certain  time,  and  to  cease  tarn 
\uam,  &c.  ^2  Fxi.  3,  2f.  upon  a  sack  of  wool 
may  cease.  All  these  things  were  granted  for 
foreign  wars ;  and  if  the  cause  should  cease, 
then  the  thing  should  cease.  8  Hen.  4,  com- 
mission for  building  of  galleys,  the  king  would 
confer  with  the  Lords  about  it :  then  19  lien. 
4,  17,  21.  touching  the  guard  of  the  sea,  not 
bound  unto  ir. 

4  Hen.  4,  28  m.  Tonnage  and  Poundage  not 
to  be  taken  without  common  consent.  A  pro- 
testation of  the  commons  doth  not  bind  the 
king,  and  concluded  with  nullum  tempui  i 
rit  regi, 
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tlie  whole  record,  the  case  so  appeareth  for  th« 
king,  that  4  Aug.  11  Cur.  being  the  date  of  tlie 
vintf  the  king  could  bjr  his  mrit  diane  the 
county  of  Bucks  for  the  finding  of  a  iSiip  of 
war?  This,  on  his  majesty's  }iart,  hatli  heeii 
stated  in  these  records,  whether  the  king  find- 
ing in  hi»  judgment  the  satiety  and  preservatioD 
of  (he  kingdom  and  peo{)le  necessarily  and  un- 
avoidably to  require  this  aid  commanded  by 
this  writ,  might  not  command  such  an  aid  b? 
the  vrit,  for  saving  and  prpser\-ing  of  the 
kingdom  and  people ;  wiierein  I  coafiess  there 
is  not  One  word  but  hath  its  weight. 

As  to  this  question,  thus  made,  I  shall  take 
three  exceptions,  which  are  things  taken  in  to 
be  granted,  which  1  shall  not  argue  if  I  can 
avoid  them.  That  at  least,  in  the  king's  judg- 
ment, the  safety  and  preservation  of  the  king- 
dem  was  endangered  4  Aug.  that  is,  that  the 
kingdom  was  in  danger  to  be  lost.  If  it  be  so 
that  the  kingdoai  wos  in  sucn  dunger,  and  that 
the  danger  was  90  instant  and  unavoidable, 
that  it  necessarily  required  this  aid  by  this 
writ ;  ilmt  is,  it  required  a  present  charge  of 
shipping  presently,  4  Aug.  11  Car.  to  be  (oitli- 
with  commanded,  and  that  occasion  could  not 
expect  a  parliamentary  cunsidcration  and  sup- 
ply ;  these  be  t]iinf;8  w  lie  rein  we  difl'er.  And, 
lastly,  for  the  truth  of  it,  the  certilicate  was 
sullicient  in  a  Ieg:il  wuy. 

My  lords,  to  hndout  whether  the  record  doth 
worrant  tlirse  three  tilings  of  great  importance. 
First,  I  shall  seek  ft»r  them  in  the  writ  4  Aug. 
and  next  in  the  Miuimus ;  there  is  no  colour 
eUe where  to  look  for  ihem.  To  open  the  writ 
rightly  will  clear  thesie  dilferences,  as  I  humbly 
conceive,  without  nny  grent  ar{;ument.  And 
first,  for  the  writ  dated  4  Aug.  U  Car.  I  shall 
read  the  words,  wherein  the  danger  of  the 
kingdom  is  expressed,  and  then  explain  ^vhut 
words  give  that  sense  that  is  taken  out  of  thero. 

'Quia  datum  est  nobis  intellit;*  quod  pre- 

*  dones  quidam  pirati  ec  nmris  emssatores  -tani 

*  nominis  i.  hri^tiani  ho^tes  Muliumetani  quant 
'  alij  congresati,  naves  et  bona  et  inercimoni;», 
*'  non  solum  suhditorum  nost'  vcruni  etiaiu  bub' 

*  diiur'  aniicoi*  nost*  in  mari  quod  per  gent  em 
'  Anulicanain  ab  olim  defendi  consuevit  itefar^ 
<  diripient<  s,  et  spoliantes ;  ac  ad  libitum  suuiu 
'  dcportavere  homine$q;  in  eiyK  in  captivitatem 

*  misenimam  maocipantes.  Cumq;  ipsos  con- 
'  spicinius  navig'  indices  prcparantes  ad  nierca- 
'  torts  nost*  ukerius  molestand'  et  ad  regn*gra- 
'  vand'  nisi  citiiis  remediutn  apponatur,  eorumri; 
'  conatui  virilius  obvietur.  Kt  cookideratis 
'  etiam  periculis  qute  uudique  his  cuerrin'  tern* 
'  poribus  inmiinent,  ita  qund  nobis  et  subditis 

*  nostris  defensionem  maris  et  reg'  omni  fe»tH 

*  natione  quain  poterimus  accelemre  pouvt  lut, 

*  nos  voleotes  defeneione  reg'  tuitione  mflri* 

*  securitatc  subditor'  n<>»t*  salva  conductionc 
'  naviuni,  &c.'  Here  are  the  causes  and  occa- 
sions; al^  that  comes  af^eris  not  material  to 
the  stating  of  the  question. 

My  loi^s,  in  the  opening  of  this  writ,  it  is 
true,  I  he  re  was  mention  of  loss  by  merchants  of 
some  particular  members  of  tlie. kingdom.  And 


The  First  Day's  Argument  of  Mr.  HOIr 
BORNE,  on  the  Behalf  of  Mr.  Hamp- 
DEM,  before  the  Judges  in  the  Exche- 
quer-Chamber, in  the  great  Ctfse  of  Suip- 
Mosey. 

May  it  please  your  lordships;  In  obedience 
to  your  lordships  commands,  1  am  ready,  though 
not  as  I  desire,  nor  as  the  cause  deserveth,  to 
aigue  it ;  it  being  impossible  for  one  in  so  short 
a  time  to  be  fitted  to  make  a  reply  to  the  life 
of  the  cause  of  an  argumebt,  so  long,  so  learn- 
ed, and  so  full  of  records,  wherein  neither  la- 
bour nor  learning  was  wanting.  I  may  say  of 
him,  as  one  said  once,  *  etiam  h»c  defensa 
*  fuidset.' 

I  shall  now  rather  shew  your  lordships  what 
I  should  do,  than  what  I  slinll  for  the  present. 
I  shall  proceed  well,  hoping  the  subject  will 
excuse,  and  your  lordships  greater  cure  sufvply, 
my  defects,  wliich  have  been  without  any  de- 
fault. 

My  lords,  the  case  upon  the  records  stands 
thus  :  In  Alay  last  there  iskued  out  of  the  Kx- 
chequer  a  Writ  of  Scir'  Fac*  to  the  sheriff  of 
Bucks,  to  warn  my  client  to  shew  cauM*,  why 
he  should  not  pay  20.t.  assessed  upon  him  by 
the  late  sheriff  of  that  county,  for  the  finding  of 
a  ship  of  war  mentioned  yi  the  writ,  4  Aug.  11 
Car.  sent  into  that  Inland  country,  atid  the  20s. 
certified  into  the  Chancery  to  be  unpaid,  and 
sent  over  into  the  Exchequer  by  Mittimus,  to 
be  levied  there.  Mr.  Hampden  hath  appeared, 
and  demanded  oyer  of  the  writ  4  Aug.  uf  the 
Mittimus,  &c.  and  upon  the  reading  of  them 
all,  hath  denmrred  in  law  generally ;  and  the 
king's  counsel  have  joined  in  df  inurrer :  and  I 
humbly  conceive  judgment  ought  to  be  given 
for  my  client. 

My  lords,  I  shall  proceed  to  the  staling  of 
the  questions,  which  are  three  :  the  first,  which 
is  a  chief  one,  i»  this ;  whether,  upon  the  \^holc 
record,  the  case  do  appear  for  the  king;  that  4 
Aug.  11  Car.  being  the  day  of  the  date  of  the 
writ,  the  king  ojuld  charge  the  cfiunty  of  Burks 
to  find  a  ship  at  tl^eir  costs  and  charges  ?  Dy 
way  of  admittance,  if  he  could,  yet  whether  the 
king  can  give  power  to  tiie  sheritV  to  asse&s  the 
county  as  in  this  case  ?  By  a  further  admit- 
tance, admit  that  the  king  have  power  to  charge 
■n  assess,  whether  he  can  lew  the  money  on  paid 
by  this  course  of  Certiorari  and  Mittimus,  as 
he  might  do  if  it  were  his  own  proper  debt  ? 
Of  these  three  questions,  «^  hereof  the  two  lu$^t 
remain  untouched,  and  not  argued  i)y  us,  I 
chieBy  intend  to  insist. 

For  tl>e  first  question «  though  argued  fully, 
yet  I  doubt,  as  yet,  whether  it  Aiandeth  rightly 
stated;  not  but  tliat  I  conceive  Mr.  Solicitor 
had  good  colour  to  state  it,  as  he  made  it,  partly 
by  the  record,  yet  somewhat  00 1  of  our  admit- 
tance, yet  by  admittiuice  only,  and  so  express- 
ed. Again,  anotlier  reason  whiih  I  conceive, 
there  was  a  necessity  on  the  kind's  part,  so  to 
make  it  as  Mr.  Sohcitor  stated  it,  or  else  to 
wftve  the  debate. 
The  first  question  is^  whether  or  no,  upon 
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rlin  loM  by  '  prvdotiM  pirati  qnain    Mnhume- 

*  tani  et  ftl';'  oti'l  though  '  alii/  vet  pirate  still 
•nd  no  more;  then  it  i»;iith  '  i|>Mi,'  M\  those 
pirates  daily  prepared  ships,  but  imc  armed 
with  men.  What  to  do  f  To  moJait  the  mer- 
chants and,  <  ad  gravandum  reg-*/  as  pirates 
stiU  hitherto.  I  conceive  there,  is  not  a  word 
of  danger  from  any  empire,  but  from  pinites ; 
not  a  word  of  danger  to  the  kingdom,  but  to 
merchants  :  however,  all  this  is  quod  intetUxi" 
mut.    Tha  record  goes  on  thus,  *  Consideratis 

*  eiiam  pcriculis,  ^c.  imminen'.'  This  part,  as 
I  conceive,  is  not  to  positive,  the  dancers  ai*e 
but  '  cnneideratis,'  nor  the  danger  to  the  body 
of  the  kitt|:dom.  No  word  of  that ;  or  if  to 
the  kingdom,  ^et  nothing  in  point  of  safety 
only,  but  iu  point  of  mol^tation  :  none  of  all 
iiiese  appears.  And  besides,  the  clause  is  too 
general,  not  expressing  any  piuticular  danger, 
Irom  whom  or  how.  However,  be  the  danger 
to  the  one  or  to  the  other,  be  it  to  the  kingdom 
or  to  the  merchants,  be  it  for  trouble  or  for 
safety,  hitherto  I  may  say  there  is  no  mention 
of  any  such  instant  danger,  as  necessarily  did 
require  this  initant  command  in  the  writ,  not 
so  much  as  in  the  king's  judgment.  For  ought 
that  appears,  a  pariiamanr,  even  in  the  king's 
judgment,  might  have  been  called,  and  conside- 
ration taken  for  a  defence.  Here  be  nil  the 
premises  upon  which  the  conclusion  must 
•rise;  and  hitherto  nothing  material  to  make 
a  danger  to  the  safety  of  the  kingdom,  and  so 
instant,  that  a  supply  nunc  aut  nunquam  roust 
come  in. 

Although  the  premises,  I  conceive,  are  only 
considerable,  yet  the  CQiiclusion  will  be  but  this, 
^onvenit  aeecierare ;  but  it  is  fitting  to  hasten  : 
but  no  such  necessity » though  it  be  '  convenit 
*  accelerare  pro  defensiooe  reg'.*  If  tlwt  were 
material,  it  cannot  be  constrned,  but  with  rela- 
tion to  the  premises  on  which  it  is  built.  And 
whether  in  fear  of  trouble,  or  danger,  or  loss, 
noH  eanttat :  and  though  it  be  '  cum  omni  fes- 
^  tinatipne,'  yet  it  is  '  qua  poterimus ;'  and 
that  is  '  ppssimus  quod  jure  poterimus ;'  that 
is,  with  ail  tlie  haste  that  bylaw  you  can  make : 
which  way  this  is,  your  lordships  have  henrd. 
Now,  my  lords,  it  appears  on  the  record,  that 
there  was  no  such  instant  necessity,  but  that  a 
parliament  mig(^t  have  been  time  enough  ;  for 
chat  it  was  observed  between  the  test  of  tlie 
writ  and  the  rendeavous,  there  were  200  and 
odd  days,  whereas  a  parliament  requireth  but 
40 ;  in  the  remainder  of  these  200  days,  tlie 
pariiament  might  have  considered  of  the  means 
of  defence.  But  I  leave  it  to  your  loftiships  to 
judge,  notwithstanding  those  expences  of  time 
cunningly  reckoned  up  to  yr^ir  lordships  by 
Mr,  Sohdtor;  aiKt/tnough  it  be  troe,  that 
things  hte  oftentimes  long  in  deliberation,  yet 
nature  telb  us  they  can  be  sooner..  If  there  be 
A  necessity,  we  know  that  will  force. 

I  have  but  opened  this  writ  4  Aug.  I  am 
aowcome  to  the  Mittimus:  The  only  doubt - 
which  I  conceive  in  the  Mittimus  is,  that  where 
the  case  stands  but  thus,  in  this  writ  is  recited 
.ibi  tenor  of  the  writ  4  Aug.  and  then  the  writ 


.^>)cs  on,  and  saith,  '  Quia  salis  reg^  pericUta- 
*  batur,*  and  that  is  all  the  clause  in  the  record 
tlmt  gives  colour  to  the  case  so  to  be  made. 
And  lo  the  whole  record  we  have  demurred.-*- 
Here  it  hath  been  said,  we  have  confessed  nil 
by  the  demurfer;  and  if  that  hold  not,  the 
kmg,  who  is  the  judge  of  the  danger,  hath  said 
so,  he  hath  certified  so  under  the  great  seai  r 
and  on  these  depends  the  weight  of  both  thes« 
processes. 

To  this  I  have  many  answers,  but  I  shall  se- 
lect  a  few  from  many  others,  on  which  I  shall 
rely.  My  first  answer  is  this ;  here  the  words 
are,  that  <  Salus  reg'  periditabatur.'  These 
words  in  shew  seem  Co  be  positive,  but  in  sub- 
stance but  relative ;  and  are  rather  but  a  com* 
nient  on  the  writ,  or  au  abstract  in  point  of 
those  dangers  mentioned  in  the  writ,  for  the 
clause  was  brought  in  on  the  return  of  the  writ ; 
and  if  we  have  the  writ  itself,  the  comment 
tliereupon,  or  further  explanation  thereof,  is 
not  material.  My  second  answer  is ;  I  doubt, 
i  say  n(^  more,  if  the  king  put  particular  rea- 
sons into  the  writ  4  Aug.  whether  the  law,  I 
speak  of  1^1  course,  doth  permit  any  after 
writ  to  put  in  further  clauses  of  the  same  nature 
with  the  former,  to  tlie  same  end.  If  the  case 
be  thus,  then  our  demurrer  will  be  no  coofes* 
sion  of  any  such  dangte. 

In  the  next  place,  admit  tlie  words  in  the 
writ  had  been  positive,  and  materially  express* 
ed ;  yet,  according  to  our  rules  of  law,  it  can* 
not  make  use  of  that  sense  they  are  now  ap« 
plied  unto :  For  the  best,  the  word  *  salus,'  be- 
mg  only  proper  to  a  physical  and  natural  body» 
is  applied  here  to  a  body  politic.  It  is  but  a 
metaphor,  which  the  law  will  not  endure  in 
writs,  for  it  would  bring  in  great  mischiefs.  In 
writs  and  in  pleadings,  metaphors  are  danger- 
ous :  We  know  not  Imw  to  take  issue  upon  it» 
and  therefore  it  is  not  regularly  allowed ;  but  I 
leave  it  to  your  lonlships  judgments. 

There  are  no  words  of  (he  danger  of  the  lota 
.of  the  kingdom,  that  is,  such  instant  danger^ 
for  apply  the  words  to  a  natural  body,  as  saint 
J.  S.  is  in  danger,  it  doth  not  presently  imply* 
that  he  is  in  such  instant  danger  of  death.  A 
doctor  will  say  a  patient  hath  not  his  health,  yet 
no  danger  of  death,  it  is  the  common  speech; 
the  same  sense  it  must  have  in  a  body  politic. 
If  the  words  were  good,  and  did  imply  a  dan* 
ger,  yec  not  such  a  danger  as  may  hazard  the 
loss  of  the  kingdom ;  for  the  words  are  onlj 
'  Salus  reg*  penctitabatur,'  and  the  thing  maj 
be  never  in  action,  which  twenty  years  hence 
may  lose  the  kincdom.  A  man  may  say,  thai 
the  safety  of  the  kingdom  is  in  danger.  At  the 
best,  the  words  will  not  make  the  case  as  it  is 
put. 

Mr.  Solicitor,  out  of  his  great  care,  searching 
into  evenr  hole  where  he  thought  we  might  peep 
ont,  doubting  our  demurrer  would  not  be  n 
confession  sufficient,  he  takes  in  another  help^ 
which  is  this,  that  if  this  be  so  declared  by  the 
king's  opinion,  and  under  the  great  seal,  that 
this  alone  had  been  sufficient.  For  this  there 
hath  been  urigod,  the  legsl  weight  of  the  king's 
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jBffirmation,  and  of  a  certHicAte'  under  the  great 
•eal ;  and  both  be  concluded  in  this  ca»e. 

My  Lords,  before  1  answer  to  this  matter,  I 
profess,  for  ray  client  and  myself,  tliat  we  make 
no  doubt  of  tlie  kii)K'9  word,  and  believe  there 
was  danger,  though  not  so  apparent  to  u« ;  but 
only' lo til  to  allow  it  as  sufficient  in  a  legal  pni- 
ceeding,  lest  what  his  majesty,  iu  his  own  i^orth 
deserves,  by  after  princes  might  turn  to  a  dis- 
advantuuc.  — Tiiat  %%hich  we  urge  is,  how  far 
in  form  of  law  this  may  be  allowed,  we  shall 
argue,  and  that  briefly,  for  the  case  iieedeth  nu 
help.  For  this  point  1  take  it  for  leave,  under 
your  lordships  favour,  that  iu  lei;al  proceedings, 
and  regularly,  his  mujesty's  opinion,  and  certi- 
ficate in  thinj^  of  fact,  is  not  binding.  Yea, 
but  they  say,  it  is  matters  of  state  and  govern- 
ment. For  that,  to  ask  the  ouestion,  whether 
or  no  raising  forces  thus  is  left  to  lii;*  migesty, 
that  stands  and  falls  on  the  main  cause. 

My  Lords,  I  do  agree,  in  divers  cases  the 
kind's  atfirmniive  shall  be  conclusive  in  matters 
of  lact,  that  is,  when  it  is  not  so  triable  else- 
where ;  as  iu  a  writ  De  Hege  inconsuho,  to  stay 
proceedings,  wlien  tlie  king  certifies  matter  of 
tact,  the  writ  must  be  obeyed,  but  then,  withal, 
the  matter  is  triable  elsewhere.  But  these 
cases  will  not  match  ours.  As  for  that  great 
CAse  20  £d.  1,  concerning  the  lords  marchers, 
that  the  king  was  '  Record  urn  superlaiivuiu,' 
to  say  no  more,  it  is  but  an  alleg^aion  of  the 
king's  counsel. 

My  liords,  the  reasons  whereon  I  shall  most 
rely,  to  avoid  the  sense  of  the  writ,  <  Salus  re^' 
*  periclitabatur,'  is  thus,  That  though  it  doUi 
no^  appear  by  the  Mittimus,  tliat  4  Aug.  the 
kingdom  was  in  danger  of  being  lost,  yet  it  is 
not  sufficient  in  law,  nor  can  our  demurrer  hurt 
us ;  because  it  must  have  so  appeared  in  the 
writ,  4  Aug.  itself;  for  the  writ  and  dec}ai:atiou 
in  law  mu»t  ever  contain  precisely  so  much  of 
matter  tis  is  necessarily  true  to  warrant  the 
demand. 

In  thid  to  see  the  mischief,  if  a  danger  now 
declared  makes  the  case,  how  shall  the  subject 
know  by  the  writ^  4  Aug.  whether  to  obey 
or  no  ?  The  law  binds  not  a  man  to  divine : 
And  if  this  subsequent  declaration  shall  mend 
the  case,  theu  the  suhject  shall  be  a  wrong 
doer,  €s  parte  facti^  wltich  is  sgainst  the  reason 
of  our  books.  I  shall  rei. member  the  cases  put 
by  ^r.  St.  John  to  another  purpose.  .  A  com- 
mission sent  forth  without  cause  expressed,  that 
commission  is  not  good ;  and  it  is  not  denied 
by  Mr.  Solicitor,  that  a  cause  must  be  set  to 
nuke  it  good  in  law.  And  if  your  lordships  be 
pleased  to  look  on  the  precedents,  as  I  know 
you  will,  virhich  the  king's  side  shall  brii^  unto 
^ou,  your  lordships  will  Hud  the  danger  turned 
Ifrom  the  first  writ  to  the  last.  Nay»  in  the 
writ  uf  this  year  I  am  told  it  is  so,  out  of  their 
opinion,  fearing  the  writ  4  Aug.  was  not  so  good 
as  they  would  have  it.  They  put  it  into  the 
Mittimus,  which  they  knew  could  uot  do  good ; 
but  they  did  it  only  to  caril. 

Bux  Jostly,  admit  the  kiog  had  said  tlie  king*- 
4oiB  was  ill  such  iusta&t  da|)|^r  of  ion^  and 


that  there  was  an  instant  necessity  of  the  com- 
mand this  way,  aiid  that  this  could  not  have  ex- 
pected C4insideration  in  parliament ;  yet  if  the 
contrary  appears  in  the  record,  then  neither 
was  the  demurrer  a  contiessiun,  nor  the  certifi- 
cate  conclusive.— I  could  stand  on  many  other 
things,  as  that  tlie- danger  should  be  more  par- 
ticular,  tor  so  are  ail  the  old  precedents.  To 
say, '  salus  regni*  is  i»i  danger,  is  too  general ; 
as  in  a  protectibn,  they  must  ailedge,  m  what 
place  the  party  protected  is  employed.  Sndly, 
In  the  Mittimus  it  should  not  be  that '  Salos 
<  reg*  pericliubatur,'  but  how  *  Salus  reg^  peri- 
'  clitabntur,*  1  believe  it  is  meant  no ;  but  we 
must  now  look  to  rules  of  law.  True  it  might 
have  been  in  danger  before,  but  not  tune ;  as 
in  the  case  of  indictment  upon  the  statute  of  8 
Hen.  6,  for  an  entry  upon  Wbiteaker,  <  existens 
*  tenement.'  J.  S;  the  laws  will  not  uke  notice 
of  the  time,  without  saying,  <  tunc  ezistensy*  at 
the  time  of  the  entry. 

My  lords,  in  the  conclusion  upon  this  dis- 
course, it  Bppeant,  I  have  so  spared  the  case, 
that  in  the  writ,  dated  4  Aog.  there  appears  no 
danger  of  the  kingdom  being  then  lost ;  and 
that  in  the  Mittimus  there  are  no  express  words 
of  danger  to  the  kingdom  instant  or  unavoida- 
ble. 1  f  it  wf  re  so,  it  cometh  not  time  enough ; 
for  it  should  have  been  in  the  writ  dated  4  Aug. 
And  if  there  had  been  such  expressing  of  such 
instant  duuger  in  the  writ  4  Aug.  and  in  the 
Mittimus,  yet  not  material,  if  otherwise  on  re- 
cord. And  lastly,  this  certificate  doth  sot 
conclude  us. 

Thus  tlien  to  shew  what  the  case  is,  and  what 
it  is  not,  I  have  put  out  of  the  consideration  of 
the  case,  ail  considerations  of  such  danger  to 
the  kingdom,  as  are  unavoidable. — I  have  left 
nothing  in  the  case  but  consideration  of  pro- 
tecting merchants  against  pirates,  but  for  ordi- 
n.iry  defence  of  the  sea.  If  the  cose  doth  fall 
thus,  I  humbly  conceive,  that  in  this  place,  I 
might,  without  further  aigument,  with  some 
confidence,  venture  my  client's  case  upon  your 
lordship's  judgments,  notwithstanding  any  thing 
objected  on  the  king's  part. 

Then,  by  your  lordship's  command  I  shall 
proceed :  liaving  laid  aside  the  Mittimus  and 
*  Salus  regni  per^itabfitur,'and  taking  the  case 
only  on  tlie  writ  4  Aue.  which,  as  I  lake  it,  is 
nothing  of  danger  to  toe  kingdom,  but  for  pro- 
tecting merchants,  and  for  common  defence. 
The  case  sUnds  thus :  That  though  theie  be  na 
actual  invasion,  no  known  or  declared  enemy ; 
yet  the  kiog  out  of  his  judgment,  4  Aug.  11  Car. 
apprehendeth  and  foreseeth  danger  to  the  kbg- 
dom  in  point  to  be  lost ;  and  tkust  the  daM|cr  is 
so  instant  and.  unavoidable,  that  it  reqmreth 
this  aid.  Whether  the  king  out  of '  parltameQt 
by  his  royal  power  can  command  this  supply  f 

I  have  endeavoured  not  to  mistake  Mr.  Soli- 
citorr ;  it  were  an  injury  f »  reooite  him  so  ill 
la  my  argomeot  I  shaU  desire  leave  to  hold  his 
course,  Iwcause  the  two  mam  questions  ass 
both  of  one  naturey  though  di&rent  in  degree. 
Our  question  is^in  case  oi  common  good  agaiDst 
picatet.    Upon  th*  wboie^  my  ^  is  to  fhw>» 
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My  negative  part  is  this,  That  the  king  can- 
not out  of  parliament  charge  the  suhject,  not 
oniy  for  the  guard  of  thd  sea  against  pirates ; 
but  also  not  for  the  ordiiuiry  defence  of  the 
kingdom,  though  the  king  jiidge  the  kingdom 
unavoidably  in  danser  to  be  lost.  And  in  this 
I  must  uke  in  the  defence;  as  well  the  defence 
at  land  as  sea. 

*  My  positive  part  is  this,  The  king  regularly 
M  to  be  at  the  charge  for  guarding  the  sea 
against  pirates ;  and  for  the  defence  uf  land  and 
sea  aftainst  enemies,  so  far  as  he  is  able :  and 
that  the  king  hath  provision  for  both,  especially 
for  tlie  sea  service. 

In  the  prosecution  of  these  two  general  parts,  ^ 
I  shall  not  only  propose  my  own  considerations, 
but  join  them  with  Mr.  St.  John's  as  I  can  fur- 
ther infer  them,  or  justify  them  against  Mr.  So- 
licitor's denial  or  evasion.  And  this  course 
will  necessarily  bring  in  many  of  his  arguments, 
which  I  would  be  glad  to  spare,  if  the  cause 
would  bear  it,  because  ^our  lordships  should 
not  think  that  I  do  nothing  but  repeat.  In  this 
way  I  shall  humbly  endeavour  to  clear  each 
part,  by  giving  a  reply  before  I  descend  to  other 
particulars.  And  where  I  conceive  a  new  ob- 
jection, which  will  not  fall  witliin  any  former 
answer,  I  will  raise  it,  and  endeavour  to  lay  it. 
Into  these  general  questions  will  foil  many 
others  of  great  consequence. 

First,  such  as  not  being  the  main,  I  will  not 
draw  upon  particular  debates.  Where  there 
is  any  thing  concerning  state  or  reverence,  I 
hope  to  admit  such,  and  save  my  client's  cause. 
Having  thus  unfolded  my  form  of  aigument,  I 
descend  to  my  negative,  that  the  king  in  none 
of  these  cases,  without  parliament,  can  charge 
the  subject  I  will  prove  it  from  reason,  which 
is  the  master  of  all  authorities,  as  Mr.  Solicitor 
said.  And  from  reason  drawn  from  the  funda^ 
mental  policy  of  ihe  frame  of  this  Englisli  go^ 
vemment,  in  the  necessary  attendance  of  the 
public  advice  in  parliament  upon  the  royal 
power.  And  secondly,  from  the  absolute  pro- 
perty the  subject  bath  in  his  lands  and  goods. 
From  these  two  things  I  shall  draw  my  reason. 
For  the  political  advice  in  parliament,  I  shall 
humbly  decline  all  school-disputes.  The  spider 
may  make  poison  out  of  that  which  the  bee 
makes  honey.  I  shall  omit  the  oonsideration 
of  some  points. 

I  shall  take  mj  rise  hmn.  the  jodgroent  of 
king  James  1619,  in  his  speech  in  parliament; 
wherein  his  majesty  agrees,  that  the  king  in 
concerto,  can  do  no  more  than  the  fundamental 
laws  of  the  kingdom  alloweth :  and  I  assure 
myself  his  majesty  desireth  not  more. 

Before  I  enter  into  the  argument  fbrth^, 
Whether  the  law  hath  intrusted  the  king  ont 
of  parliament  in  either  of  the  cases  put :  X 
here  profess  for  my  client  and  myself,  that 
while  we  speak  of  political  advice,  and  how  ht 
a  governor  subject  to  error  and  will  may  use  a 
regal  power,  we  do  always  with  thankfulness 
to  God  acknowled^  our  present  happiness  to 
be  blessed  with  so  jost  a  prince ;  and  we  fetch 
it  ffXMDi  our  hnftf,    AQ<^  were  bis  majesty  so 


that  by  the  fundamental  policy  of  En^aad,  the 
king  cannot  out  of  parliament  chaige  die  sub- 
ject, no  not  for  common  good,  unless  in  special 
.  cases,  and  of  a  different  nature,  or  upon  diffe- 
rent reason^  nor  for  a  necessary  defence, 
though  in  the  king's  judgment  the  danger  be  in- 
stant and  unavoidable. 

My  lords,  in  the  debate  of  these  two  ques- 
tions, I  have  learned  of  Mr.  Solicitor  not  to 
say  ail  that  I  oould,  but  so  much  as  is  neces- 
sary, and  as  he  hath  chalked  out  the  way.  I 
shall  inquire  of  ihir  power  by  arguments  upon 
practice  constant  and  allowed  in  lime  of  good 
l^overnment,  when  the  liberty  of  the  subject 
was  not  trampled  upon ;  and  shew  it  by  acts  of 
parliament,  rcason^and  authorities  in  both. 

My. Lords,  I  am  now  come  close  to  the  argur 
menu  on  the  main  :  before  I  begin,  give  me 
leave  to  profess  that  I  am  in  a  dilemma.  The 
question  wjill  be,  what  the  king  can  do  in  these 
cases,  by  his  royal  power  ?  it  much  concerns 
him.  And  I  have  learned  put  of  a  speech  of 
his  late  majesty,  what  it  is  to  debate  such  ques- 
•cions.  Not  to  argue  it  were  to  disobey  the  as- 
signment^of  the  court,  and  to  desert  my  client 
and  his  cause.  For  my-part,  as  your  lordships 
see  I  have  laboured  to  dedioe  the  main  ques- 
tion, I  should  be  glad  it  might  so  sleep. — I  shall 
not  offer  it,  if  happily  the  case  falls  off  in  the 

rmning  of  the  writ,  and  not  of  the  king's  power, 
doubt  whether  the  way  of  argument  shall  do 
the  crown  a  dis-servic*.-^ut  of  my  duty  to  his 
majesty,  and  service  to  your  lordships,  I  humbly 
offer,  whether  your  lordships  may  not  think  it 
fittiiie  to  determine  the  question  upon  the  fram- 
ing of  the  case,  before  it  be  further  argued ;  and 
hm  I  shall  rest,  or  upon  your  command  am 
ready  to  go  on.- 

[Here  the  Lord  Chief  Justice  Finch  said, 
''We  do  not  use  to  judge  of  Cases  by  fractions.'] 

My  Lords,  since  it  is  your  command  I  shall 
obey,  and  go  on,  notwithstanding  the  bkorae 
argumentum,  which  on  each  side  ilireateneth,  I 
hope  his  majesty  will  excuse  us,  for  arguing  of 
that  which  amnot  else  be  determined.  And  as 
he  hath  given  way  to  an  aigument,  I  hope  his 
goodness  will  excuse  us,  while  we  do  our  duty 
for  our  client.  And  if  I  err  in  my  materials,  or 
in  the  way  of  my  arguing,  it  is  from  the  defect 
of  my  wisdom,  I  cannot  be  wiser  than  God  hath 
made  me,  and  not  out  of  any  disaffection  to  the 
service. — My  Lords,  I  hope  neither  his  majesty 
nor  your  lordships  will  think  it  a  point  of  a 
higher  nature :  yet  thus  far  I  assure  your  lord- 
j^ips,  that  if  any  matter  or  consideration  of 
state  come  in  my  way,  I  shall  tread  as  lightly 
as  I  can ;  yet  I  must  crave  liberty  to  pick  out 
pome  to  refer  to  your  lordship's  consideration, 
and  shall  forbear  those  thiogs  that  are  unfit. 

iHer«  the  Lord  Chief  Justice  Fmch  said, 
eep  voo  within  the  bounds  of  duty,  as  befits 
*  one  offowr  profession  at  the  Bar  at  Westmin- 
^  tier,  and  you  shall  have  no  interruption.'] 
My  Lords,  I  shall  be  very  wary  and  temler. 
^  I  shall  now  open  t)ie  division  and  |>a|t»  of  my 
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immortal  as  he  etc  serves,  ond  sure  that  bis  sue- 
ceksors  may  be  heirs  to  Jti^  %'irtues  as  well  as  to 
bib  crow  OS)  we  should  wish  the  royal  power 
inihbt  be  free  from  poliiicai  advice,  and  unli- 
mited. 

[Here  ^he  Chief-Jusiice    Finch  said,  *  This 

*  belongs  not  to  ihe  Bar  to  talk  of  future  govern- 

*  mt'iu ;  it   is  not  agreeable  to  duty,  to  have 

*  jou  bflndy  whatsis  the  hope-*  of  succeeding 

*  princes,  when  the  king  t)»th  children  of  his 
'  own  that  are  like  to  succeed  liim  in  his  crowns 
<  and  Viitues.*] 

'   My  lords,  for  that  \>  hereof  I  spake ;  I  speak 
as  looking  far  oft*  many  ages,  five  hundred  years 
hence. — My  lords^  because  I  might  run  into 
farther  error,  if  I  sliould  not  take  y«Hjr  advice, 
I  shall  slip  over  much  ;  and  the  sum  of  all  is, 
First,  An  argument  from  the  policy  of  England, 
in  the  neces^ry  attendance  in  tlie  particular 
advice  in  parliumont.     Secondly,  It  will   be 
from  the  absolute  property  that  the  subject 
hath  in  his  goods,   taking   that  for  granted, 
againU  the  book  of  Cowel-  written  in  the  time 
of  king  James,  who  under  the  word  Parliament, 
speaking  of  the  king's  power  out  of  parliament, 
saiih,  the  power  in  parliaments  is  tiut  a  pious 
policy.     But  this  was  rom[rfained  of,  and  by 
proclamation  the  hook  was  denied.     Your  loni- 
ships  also  know  of  another  book  that  was  sen- 
tenced upon  the  same  occasion.    Tlie  use  tliat 
I  make  of  it  is  this :  if  the  frame  of  £ngKsh 
govcmnieat  stands  in  the  royal  power,  and  the 
subject  hath'  property  in  liis  goods ;  then  the 
adequate  reason  of  both  from  these  is,  that 
therefore    the    kinj;  can   withoat   parliament 
charge  the  subject  in  his  estate,  though  in  pre- 
tence for  common  good,  no  more  than  a  pnnce 
500  years  b^nce,  if  subject  to  error  or  will,  may 
if  he  will,  upon  any  occasion  or  no  occasion,  at 
what  rate  he  will,  charge  the  subject  to  the 
height.    As  to  the  advice  political,  if  the  king 
can  do  this  alone,  what  is  become  of  the  policy 
for  which  the  political  advice  was  made  attend- 
ant to  the  regal  power  ?  *  Ne  respublica,  &cc.' 
Secondly,  If  tbe  subject  liath  a  property  in 
his  goods,  how  is  it  in  the  power  of  any  one 
alone  to  chai^  that  ?    This  reason  I  must  not 
leave,  for  on  this  the  case  stands  or  falls; 
ihoo^  there  be  many  books  and  cases,  yet  all 
are   from  reason,  but  especially  when  these 
itand  together.    The  reason  seems  so  strong, 
that  it  ever  holds  in  ordinm^  power.    It  holdi 
'  pro  bono  publico  et  pro  defensione,'  he  cannot 
make  a  chatge  in  ordinary  things;  and  Mr. 
Solicitor  did  not  deny  the  force  of  this  objec- 
tion.   The  answer  stands  thus :  Admit  it  be 
a^eedy  that  by  the  policy  of  the  kingdom  the 
kmg  cannot  charge  the  subject,  yet  the  king 
may,  without  advice  in  parliament,  in  cases 
extraordinary;    where   in    his  judgment,  the 
safety  of  the  kingdom  is  in  instant  /tanger,  and 
chat  tbe  business  will  not  admit  of  the  calling 
of  a  parliament.     He  fortified  this  part  of  his 
4listinction,  with  strong  reason  ;   for  in  such 
cases  property  must  yield,  for  <  salus  populi 
'  suprema  lex;  et  necessitas^  ies  temporis,  et 


'  quod  cogit  defendit,'  all  are  true ;  and  to  thi« 
some  home  cases  were  put :  as  for  hoiidmg  of 
bulwarks  upon  anotlier  man's  land,  and  burning 
of  com  in  1588.  And  then  foreseeing  the  in- 
counter  of  a  reply,  he  saith  the  subject  must 
not  say,  that  alUiough  the  power  be  in  the 
king,  be  will  inlarge  his  power,  for  the  kmg 
can  do  no  wrong. 

This  prma  facie  hath  a  fair  shew,  and  may 
go  far ;  yet  I  hope  to  give  it  a  full  reply.  By 
this  distinction  the  whole  frame  of  political 
advice,  is,  under  favour,  debtroyed.  I  shall 
shew  the  contrary  by  reason  and  experience. 
For  the  distinction  between  danger,  ordinary 
and  extraordinary,  where  the  king  doth  think  a 
danger  and  a  parliament  caimot  be  called: 
that  distinction,  I  say,  must  needs  destroy  the 
policy  in  tbe  whole ;  for  as  I  conceive,  the  end 
of  that  policy  was  but  this;  for  else,  what 
could  it  be  f  As  it  will  ever  be  in  the  will  and 
desire  of  a  good  prince  to  do  all  good  fur  the 
subject,  to  whom  this  advice  by  parUameot  can 
do  no  hurt ;  so  what  case  soever  should  happen 
many  a^  after  for  that  posterity  will  look 
upon  it,  it  should  never  be  in  the  power  of  aay 
governor  to  become  subject  to  will  or  error,  >f 
he  would  so  do  to  hurt  the  kingdom.  1  liat 
policv  was  not  made  so  much  for  a  good  king, 
out  looking  what  might  happen  many  ages 
after. 

If  you  allow  such  a  prince  power  extraor- 
dinary, and  make  him  judge  of  the  occasion  ; 
then  in  substance,  though  provision  be  made, 
yot  after  his  declaration  we  must  make  further 
provision.  Yet  may  some  say,  here  is  a  paste 
and  etse ;  becau!>e  he  may,  so  he  will.  True,  it 
is  unmannerly  to  say  so  of  any  ordinary  man ; 
but  under  favour,  it  is  allowable  to  say  he  may, 
if  he  will :  then  if  we  leave  him  that  liberty, 
in  such  cases  he  hath  no  restraint,  but  his  will. 
But  it  is  said,  the  law  will  not  presume  any 
such  thing.  The  law  doth  not  presume  a  will, 
but  the  law  looks  on  things  that  may  be,  as  well 
as  on  things 'that  will  be.  True,  the  law-books 
say,  tlie  king  can  do  no  wrong  ;  which  proves, 
that  it  is  possible  for  a  governor  in  his  incUna- 
tion  to  incline  to  wrong,  and  therefore  tbe  law 
hath  taken  a  care  that  he  should  do  none ; 
for  he  cannot  make  a  disseisin  nor  discontinu- 
ance. There  may  be  an  inclination  to  entry  ; 
but  tbe  law,  because  he  should  do  no  wrong, 
hath  made  this  act  void :  which  is  not  a  dis- 
ability in  the  king,  but  a  prerogative,  to  make 
him  come  the  nearer  to  the  divinity  in  the  at- 
tribute. 

I  shall  offer  the  judgments  of  9e%*eral  ages  in 
England  ;  they  ever  thought  it  a  dangerous 
thing,  when  they  thought  any  restraint  nttiog, 
to  allow  any  exception  whatsoever,  though 
cause  for  it,  (est  the  party,  that  was  meant  to 
be  restrained,  should  be  judge,  and  then  go  oat 
when  he  would .  Thomas  of  Beckett,  he  would 
not  swear  to  the  laws  of  Hen.  fi,  unless  he 
might  put  in  this  expression,  '  Salvo  faonore 
Dei.'  The  kine  never  meant  to  violate  any  of 
these ;  but  if  that  had  been  allowed,  thecleray 
had  been  judges  of  that,  therefore  they  rngm 
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of  Right  now  printed,  which  was  long  In  debate 
in  parliament  against  loans  and  biiicttiog  of 
sokiiers.  After  the  Petition  had 'passed  the 
lower  liootc,  tliat  those  things  were  ngainst  the 
law,  tliere  was  a  proposition  in  the  upper  house 
concerning  the  addition  of  a  clause  of  saving. 
Upon  the  Journals  it  appears,  that  there  were 
several  conferences  between  both  houses, 
where  the  reasons  are  mentioned,  and  do  ap- 
pear. And  in  the  several  conferences  the  con>- 
mooB  did  not  yield,  but  the  Petition  passed  ab- 
solutely ;  and  the  reason  was,  because  to  put 
in  that  Saving  was  to  undo  the  Petition. 

To  ooncWde  this,  to  shew  the  experience' of 
such  an  exeeptbn,  sine  assentu,  what  it  bath 
wrought  in  former  ages,  as  that  of  Noninaody, 
thoDgb  foreign ;  yet  to  shew  what  such  a  thing 
did  work  there.  It  had  the  same  privileges  we 
claim,  and  much  of  their  law  came  in  hero  with 
William  the  Conqueror.  Lewis  the  11th  taxed 
them  high ;  they  made  complaint,  be,  on  the* 
complaint  acknowledgeth  it,  and  would  tax 
them  no  more  but  on  great  occasions :  what 
ibllowed,  those  hbtories  plainly  declare. 

Having,  as  I  hope,  taken  off  the  bulk  of  that 
distinction,  I  shall  further  shew  how  it  doth  not 
atand  with  the  practice  of  the  common  law.  It 
is  a  fundan»ental  rule  in  our  law,  rather  a  mis- 
cliief  than  an  inconveniency :  for  when  nothing 
can  be  so  absolute  in  government,  but  that 
there  ma^  be  one  case  or  other  wherein  there  i» 
no  provision  made,  all  tlie  care  men  take  is  to 
chuse  the  least.  Now  his  rule  is  rather  a  mis- 
chief tlrnn  au  inconvenience.  Now  mischief  i» 
that  which  perhaps  may  fall  out  never  ;  or  if  it 
doth  fall  out,  yet  seldom;  for  if  it  were  n 
thing  that  might  commonly  fall  out,  it  were 
an  inconvenience.  On  this  fundacneiital  rule, 
the  Itiw  conceniing  lands  and  liberties  is 
thus  grounded.  True,  there  might  be  a  mis- 
chief  for  want  of  this  power  in  a  ca«e  extra- 
ordinary ;  but  the  niiscliief  perhaps  never,  nr 
seUiom  fallelh  out.  But  to  allow  the  other, 
would  be  an  inconvenience  daily.  1  desire 
your  idrdships  to  cast  your  eye  upon  a  learned 
writer,  Comines,  fol.  107, 131, 180,  lai,  where 
in  the  whole,  putting  them  all  toj;ether,  s^peek- 
ing  of  the  danger  that  might  come  to  a  statr 
for  want  of  power  to  raise  supplies  for  re^ibt- 
a  nee,  giveth  a  commendation  of  the  govern- 
ment of  England  :  true,  he  doth  go  bo  lar,  eaiih 
he,  <'  it  is  hard  in  a  defensive  war,  that  any  pre- 
paration which  must  be  great  and  long  about, 
can  be  so  acted,  but  that  princes  may  take  a 
timely  notice,  to  call  together,  and  advise  by 
parlinment.  lu  the  Low-C  ountries,  where  they 
have  wars,  thou:*h  they  have  an  excise  for  ordi- 
nary, yet  they  do  it  not  for  extraordinary, » itli- 
ont  consent iu  parliament." 

My  lords,  I  co  on :  admit  an  enemy  readv  to 
land,  no  posnibility  for  a  parliament  ;  see  hoiv 
the  cnse  will  now  stand.  I  shall  leave  it  to 
your  lordships  consideration,  whether  tliere  be 
an  absolute  necessity,  infrn  ct  rxtra^  to  com- 
mand, and  then  to  shew  there  is  a  command, 
nod  by  what  law  ;  and  by  that  law  that  is  move 
strong  than  the  positive  law  of  tlie  kingdom  ; 


not  be  satisfied  :«at  this  dav  we  have  an  expe- 
rience of  the  ot>inion  of  kings  themselves  in 
this  case. 

I  shall  proceed  to  t1ie  practice  of  our  kings. 
In  all  acts  of  parliument,  where  they  had  ever 
a  desire  to  declare  the  king  limited  or  re- 
strained, if  they  did  admit  of  any  exception, 
they  would  have  it  in  words  so  punctual,  that 
they  would  not  admit  of  any  matter  of  evasion, 
ibr  fear  hereby  his  proceeding  oi^ht  be  at 
laise.  In  the  Grand  Charter  of  kmg  John, 
'  Nullum  scutagium  impooatur,'  there  was  a 
clause  of  exception ;  true,  there  waa  a  reaaon 
to  except  how  all  (not  as  £d.  1,  would  have 
done)  savins  the  aid  doe  and  accustomed ;  bat 
the  <  fitire  ntz  chevalier,  &c.'  and  so  was  Mag. 
^har.  chough  not  in  the  roll,  so  carefal  they 
Mere  to  have  no  words  that  give  any  such  light. 

I  come  to  the  statute  of  25  £a.  1,  against 
aid,  saving  the  antient  aid  due  and  accus- 
tomed :  no  doubt  but  in  these  words  there  was 
no  more  saved  than  law  must  allow  the  king, 
and  the  parliament  did  so  mean ;  yet  when 
that  same  act  came  out,  the  subject  was  not 
satisfied,  and  therefore  the  statute  De  Tallagio 
Bon  Coocedendo  was  made  to  take  >iway  the 
exception  in  that  ace.  Tlie  statute  28  £d.  1, 
after  the  confirmation  of  two  charters,  and 
divers  additions,  there  comes  at  last  a  *  salvo 
'  jure  coronc'  Your  lordships  will  find  in  his- 
tory how  all  this  was  satisfied.  And  39  £d.  1, 
at  a  parliament  lield  at  Lincoln,  the.  king 
made  a  confirmation  without  a  salvo,  and  yet 
none  will  deny  the  right  of  the  crown;  the 
lords  did  intend  to  preserve  that.  Thus  your 
lordships  see  the  opinion  of  iltis  kingdom,  from 
time  to  time,  how  careful  they  ever  were  in  all 
their  acts,  to  leave  any  way  whereby  that  which 
tliey  did  intend  for  their  good  might  be  avoided. 
Now  whether  in  this  case  there  mi^ht  not  be  an 
avoidance,  I  humbly  leave  it  to  v#ur  lordships' 
judgments.  But  before  I  go  iurtlier,  it  may 
be  demanded,  how  came  in  those  savings  into 
those  acts,  if  the  parliament  did  not  like  them, 
and  if  they  were  pot  in  here  was  a  tnist  ^  I 
shall  give  a  double  answer  in  the  case ;  though 
a  salvo,  yet  it  will  differ  from  our  case  :  the 
king  was  not  judge  there,  but  your  lordships 
are  judges  between  the  king  and^his  people: 
but  in  this  case  the  king  is  to  be'judge  of  the 
iiecesMty. 

But  to  give  you  the  trne  answer,  the  excep- 
tion never  came  m  originally  fn)m  both  houses, 
but  from  the  lords  themselves;  this  niay  seem 
strange.  It  was  tlie  diOercnce  of  those  times 
«nd  ours  in  making  acts  of  parliament ;  xhose 
were  not  liines  of  granting  all,  or  denying  all, 
but  to  answer  some  as  to  some  part,  and  some- 
times an  exception.  And  this  being  read,  the 
act  drawn  up  upon  tlie  whole  by  the  king's 
council;  and  this  raisch'ef  was  jbund  out  5 
Hen.  4,  untl  from  that  time  all  petitions  were 
wholly  grunted  or  denied.  So  your  lc>rd^hips 
see  how  these  savings  came  in,  not  by  the  sub- 
jects, but  by  the.  penning  of  the  acts  by  the 
kiug*s  council.  Ihe  last  example  is  in  late 
times  in  the  late  pariiainent,  in  the  Pelitiim 
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Mid  doUi  work  more  in  point  of  fear.  I  do  put 
this  by  way  of  admittance.  In  that  case  there 
^pth  out  a  writ,  a  Mandamus  Rogantes ;  but 
It  is  in  '  Arttculis  necessitatis  et  quateuus  a 
mandamus  rogantes/  not  <  sub  psna  forisfact,' 
of  ali  you  can,  but  for  your  own  preterration, 
and  safety  of  the  kingdom.  These  writs  have 
eono  forth  in  such  times,  when  'there  hath 
been  a  near  danger,  and  that  hath  served  the 
tarn ;  for  that  instinct  of  nature,  that  did  make 
some  part  of  -the  kingdom  desire  government 
for  preservation,  the  same  instinct  of  nature, 
doth  infer  to  contribution  for  defence:  nay, 
that  is  a  stronger  law  than  ours ;  for  that  law 
which  ariscth  from  one's  own  breast,  as  it  doth 
command,  so  it  doth  compel :  there  need  no 
law  without,  when  there  is  a  judge  within. 
Now  in  times  of  necessity,  there  is  a  law  that 
doth  compel ;  nay,  there  is  a  stronger  penalty 
than  our  laws  can  imagine  ;  for  our  laws  can 
make  but  a  penalty  of  all  that  you  have  ;  but 
how  ?  To  the  king.  But  when  there  is  a  dan- 
ger from  an  enemy  there  is  not  only  a  danger  of 
losing  all  that  one  hath,  but  oflosine  lives  and 
lands,  and  all  that  we  have ;  and  all  into  the 
hands  of  the  enemy. 

Put  the  case  an  enemy  was  landed,  to  shew 
what  the  powers  are  by  our  laws  in  that  ca&e 
for  defence ;  when  there  is  particular  appear- 
ance of  instant  and  apparent  danger,  in  that 
case,  particular  property  must  yield  much  to 
necessity.  These  cases  our  books  warrant,  as 
building  of  bulwarks  on  another  man*s  ground, 
and  burning  corn.  In  1688,  there  was  an  actual 
danger,  and  then  it  was  just  to  take  corn  or 
grass,  or  any  thing  to  raise  supplies.  But 
where  do  any  of  our  books  say,  that  upon  fear 
of  danger,  tliough  in  the  king*s  case,  a  man  can, 
without  leave,  make  a  bulwark  in  another  man's 
land  ?  I  do  not  read.  As  your  lordships  may 
observe  in  this  case,  of  apparent  danger,  the 
power  of  the  king ;  observe  withnl  the  power 
of  the  subject,  and  out  of  what  principle  this 
doth  grow ;  whether  out  of  a  form  of  law,  or 
out  of  necessity.  In  these  cases  of  instant  dan- 
ger, and  actual  invasion,  it  is  not  only  in  the 
power  of  the  king,  but  a  subject  may  do  as 
much  in  divers  cases.  For  if  there  be  an 
actual  war,  the  subject  may,  without  any  direc- 
tion, do  any  act  upon  any  man*s  land,  and  in- 
vade any  property  towards  defence :  it  is  the 
law  of  necessity  that  doth  it.  Nay,  in  that 
case,  the  subject  may  prejudice  the  king  him- 
self in  point  of  property.  If  an  enemy  be 
landed,  and  a  subject  take  away  the  horses  of 
the  king,  he  may  justify  it  in  any  action ;  as  in 
case  of  a  castle  or  city,  if  they  can  justity  there 
was  a  necessity,  they  may  pull  down  tlie  walls 
or  blow  up  the  city.  In  tliis  case  there  is  no 
manner  of  mischief  if  subjects*  ^oods  be  taken 
by  the  kins,  or  any  man ;  and  m  that  instant 
necessity  be  imployed  to  the  public  good. 
Levis  timar  will  not  serve;  for  then  a  man 
cannot  enter  for  fear  of  force,  but  for  such  a 
fear  'as  ariseth  from  an  actual  and  apparent 
danger;  then  there  can  be  no  loss  to  the  sub- 
ject in  that  case.    Secondly^  on  the  other  side 


I  shall  shew,  what  goods  were  taken  for  public 
use,  were  taken  by  way  of  loan,  and  satisfaction 
was  made  for  them. 

The  Second  Day's  Ajloumevt  of 
Mr.  UOLBORNE. 

May  it  please  your  lordships;  To  remember 
the  question  whereupon  I  left  off  my  aiigoment 
the  other  day,  whether  the  king  of  England 
can  ohaiige  the  subjects  for  finding  of  ships  at 
their  own  costs,  only  upon  the  king's  judgment 
of  an  instant  danger.  First,  whether  for  de- 
fence of  merchants  against  pirates.  Secondly, 
for  ordinary  defence  <if  the  sea :  and,  thirdly^ 
for  defence  extraordinary  against  an  enemy, 
only  out  of  the  king's  apprehension  of  an  in- 
stant danger,  which  cannot,  in  his  judgment, 
expect  a  supply  elsewhere. 

Not  to  repeat,  yet  in  a  word  or  two,  I  shall 
open  my  pruceedmgon  this  question ;  and  the 
rather,  for  that  I  nnd  some  misapprehension, 
as  if  I  had  granted  more  tiian  I  meant,  which 
is  fit  to  clear. 

The  sum  of  all  was  but  this,  that  the  king 
could  not  charge  the  subject  in  any  of  the^e 
cases.  The  reasons  I  urged  were  but  shortly 
thus :  that  the  subjects  of  England  having  an 
absolute  property  in  their  goods  and  estates, 
and  the  policy  of  parliamentary  advice  being  to 
prevent  charge  only,  then  on  no  occasion  ooe 
might  err  by  weakness,  by  evasion  or  will : 
that  therefore  the  king  could  not  chaige  in  any 
of  these  cases,  without  parliament ;  for  that 
so  he  might  charge,  if  he  would,  as  on  occasion 
so  on  no  occasion,  as  to  7/.  so  to  17/.  That 
if  this  held  in  ordinary  charges,  you  may  not 
exert  extraordinary  occasions,  though  instant 
in  the  king's  opinion ;  for  so  a  king  inteiidiog 
to  do  nothing  by  his  policy  without  parliamen- 
tary assistance,  he  may,  if  he  would  so  decUre, 
charge  at  pleasure,  on  no  necessary  occasion, 
or  beyond  all  proportion.  This  distinction  I 
endeavoured  to  take  off,  shewing  it  did  des- 
troy the  end  of  the  pohcy. 

That  there  vras  no  necessity  of  such  a  dis- 
tinction here,  I  shewed.  There  was  one  thing 
which  I  forgot,  for  destroying  of  the  distinction 
from  necessity,  and  leavmg  the  king  judge  of 
the  necessity;  that  in  judgment  so  to  do  ir,  is 
all  one  as  to  leave  it  to  him  arbitrarily,  if  he 
will,  which  is  that  only  which  was  intended  to 
be  prevented ;  if  he  will,  was  part  of  the  Charge, 
if  not  the  principal,  in  the  lower  house  of  par- 
liament, against  the  Divine  for  bis  Sermon.  I 
have  seen  the  chaise  for  holding  the  king  had 
a  power  in  case  of  necessity,  and  leaving  the 
king  judge,  and  so  at  liberty  and  pleasure  if 
he  will.  This  I  do  but  touch  here ;  for  I  most 
make  use  of  it  in  the  main;  and  under 'fovour 
shall  make  the  case.somewhat  like. 

For  the  other  two  matters,  that  when  danger 
is  apparent,  there  was  no  need  of  positive  laws, 
I  urged  it  thus ;  not  admitting  any  thing,  where- 
in I  desire  not  to  be  mistaken.  Admit  no  writ 
of  positive  command,  yet  the  subject  will  be 
then  under  a  stronger  law,  which  as  it  doth 
commaadi  so  it  doth  compel,  that  is  the  law  of 
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necesHity,  which  is.tbe  stroojE^est  of  all  laws; 
with  which  the  judgment  carrieth  an  execution, 
and  that  this  law  coinoiandeth  under  a  greater 
^nalty:  fur  though  not  under  pain  of  for- 
feiture to  the  king,  which  as  to  the  cause  of  for- 
feiture, u  hut  ad  terrorem  ;  yet  under  the  true 
pain  of  forfeiture  of  all  to  the  enemy,  from 
whom  we  must  look  for  no  mercj^. — Lastly  that 
of  an  actual  invasion,  and  necessity  withal,  that 
not  by  any  positive  law  of  the  kingdom,  but  of 
the  general  law  of  necessity,  which  is  'above  all 
laws,  for  the  public  good  private  good  doth 
yield  on  all  parts.  Of  these  too  last  I  have 
but  touched  here«  to  shew  what  I  mean;  I 
shall  spNsak  further  of  them  both  towards  my 
conclusion,  in  my  answers  to  Mr.  Solicitor^ 
objections. 

I  shall  now  proceed  to  make  good  out  of  our 
books  of  law,  that  the  law  doth  not  leave  il  in 
the  power  of  tlte  king  (in  respect  of  such  a 
king  as  possibly  may  be)  to  lay  any  charge  upon 
the  subject  but  only  in  such  easels  where  the 
law  hath  made  such  provision,  that  if  he  would 
he  cannot  miscarry. 

In  this  placey'^becauseit  is  taken  for  a  maxim, 
that  the  kmg  can  do  no  wrouE;  and  therefore 
the  law  doth  repose  this  trust  m  bim,  of  charg- 
ing without  any  danger  at  all :  I  shall  shew, 
that  the  same  law  doth  take  notice  how,  and 
in  what  cases  the  king  can,  as  much  as  in  him 
lietb,  do  amiss;  and  where  the  law  is  sparing 
to  leave  the  king  any  power  to  lay  a  charge  on 
the  subject,  even  in  small  things,  when  the 
quantum  rests  in  his  judgment.  It  is  true,  the 
law  doth  allow  the  king  to  command  payment 
of  monies  in  some  cases ;  yet  where  the  ^ttati* 
turn  or  occasion  is  subject  to  a  trial ;  the  ground 
of  all  this  is,  that  the  law  sees  the  king  may 
incline  to  mistake,  though  as  a  king  he  can  do 
DO  wrong. 

This  may  seem  a  nicety,  but  under  favour  it 
is  clear.  This  resteth  in  the  distinction  of  a 
double  capacity  of  a  king,  as  a  natural  man ; 
and  to  say  in  this  respect  he  cannot  err,  is 
strange !  human  nature  is  not  capable  of  that 
prerogative  at  the  best;  and  they  are  subject 
to  natural  infirmities  of  the  budji,  and  must 
die:  even  so  of  the  understanding  and  will. 
And  so  you  see  the  law  must  take  notice  of 
possible  mistake  in  ^vemmeut ;  and  this  pos- 
sibility in  another  is  no  injury  to  a  good  prince, 
but  sets  off  his  merits  with  a  greater  lustre. 
This  is  not  only  true  for  smaller  things,  but 
even  in  the  greatest.  How  many  acts  of  par- 
liament have  we  in  print  (of  which  your  lord- 
ships are  judges)  declaring  the  king's  mistakes 
in  the  acts  themselves  by  way  of  complaint, 
and  providing  remedy  fur  the  future,  yea,  in 
their  own  times.  To  instance  in  one  long 
since,  cast  your  eyes  upon  the  beginning  of  the 
acts  of  parliament  of  Edward  dd's  time,  where 
we  find  a  statute  for  the  goremroeut  of  the 
realm. 

A%  the  law  saith,  he  may  incline  to  mistake 
in  his  natural,  so  it  hath  taken  care^  that  in  his 
politic  ciipacity  he  shall  not.  And  therefore, 
\$sl  possible  errors  of  the  natund  body  should 
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reflect  on  the  body  politic,  tlie  law  hath  pro- 
vided ancient  means  to  prevent  it,  which  was 
a  writ  ^ad  quod  damnum,  Na.  Br.  saith,  thnt  • 
if  any  damage  be,  to  the  kind's  subjects,  the 
patent  is  in  law  naught:  As  if  the  knig  grants 
a  fair,  and  there  is  an  ad  qvod  (/amnMm  brought, 
to  enquire  what 'fairs  were  kept  by  it;  if  found 
a  damage,  the  patent  is  void :  The  books  are 
full  of  such  cases.  It  is  true,  that  in  some 
cases,  the  books  do  allow  tlie  king  to  lay  a 
charge  upon  the  subject,  yet  not  in  every  case  • 
for  public  good ;  but  only  in  some  few,  whidi 
indeed  have  been  antient,  and  indeed  of  \he 
very  essence  of  necessary  traffic  and  intercourse, 
between  one  part  and  another  of  the  kingdom  ; 
as  murage,  to  keep  the  commodities  sold  the 
safer;  toll,  for  a  fair  or  market,  towards  the 
maintaining  of  it:  pontage  and  pnveafre,  for 
the  betterin«:  of  pnsstiges.  And  m  all  these 
cases  the  king  may  grant  a  sum  uf  money  to 
be  poid ;  yet  as  it  is  in  this  common  good, 
somebody  must  have 'the  power  to  grant,  and 
that  can  be  none  but  the  king.  So  if  the  king 
should  grant  on  no  occasion,  or  howsoever, 
wliich  is  enough  for  me,  a  sum  too  great,  greater 
than  the  benefit  the  subject  shall  receive,  it  is 
void  in  law.  If  (he  subject  haih  not  a  quid 
pro  qua,  then  no  chnige;  5  Report:  and  in 
this  case  there  is  a  judge  of  the  justness  of  the 
proportion,  besides  the  king:  And  this  is  when' 
a  patent  cometh  to  be  questioned,  if  the  toll 
be  laid  too  high,  then  the  same  patent  is  nought. 
Thus  then  you  see  how  far  it  is  that  the  law 
doth  agree,  that  the  king  shall  lay  charges  upon 
the  su^ect,  only  out  of  common  and  ordinary 
necessity,  there  must  be  somebody  to  have 
power.  But  then  there  is  a  further  remedy  of 
a  mistake. 

Here,  before  I  leave  this,  I  wiU  make  a 
double  use  thereof.  First  to  shew,  that  if  the 
law  doth  not  permit  the  king  any  absolute 
power  in  this  trifle,  sliall  the  king  do  it  in  so 
great  a  matter  where  you  sKall  have  no  judge 
hut  himself  of  the  occasion  and  proportion  ? — 
I  next  observe,  where  the  law  perniits  the  king 
to  charge  in  any  case  arbitrarily,  it  is  but  where 
this  power  doth  arise  by  original  contract,  and- 

{>recedent  consideration  and  agreeinent  for 
and;  and  then  not  qiiatenut  as  a  subject,  but 
fuatenut  as  a  tenant,  only  as  *  ratiooe  tenurs,' 
ID  respect  of  the  particular  signory  and  depend* 
ance,  not  in  respect  of  the  general  signory  of 
the  kingdom. 

My  lords,  it  is  true,  at  the  common  law  the 
king  bad  a  power  and  liberty  to  charge,  till  he 
was  restrained  by  statute,  which  was  aids  *  pur 
*  faire  fiiz  chevaiier,  pur  file  marrier,  pur  rao- 
'  some,*  and  taxing  of  antient  boroughs :  and 
these  aids,  too,  were  in  respect  of  particular  sig- 
nory, '  quatenus  tenentes.' 

The  next  thing  that  I  observe  is,  that  the 
policy  of  the  kingdom  so  little  delights  in  these 
mcertaindes,  though  it  ariseth  of  contract  and 
consideration,  that  in  case  of  these  aids,  the 
law  would  not  allow  that  inconvenience  of 
leaving  them  to  an  arbitrary  charge,  but  in 
some  case  settled  a  proportion.    It  is  true,  in 
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case  of  ransom,  because  no  man  can  tel!  the 
certainty  of  that,  it  is  left  at  lari^e. — Thi«  I  fur- 
ther ohser\e,  by  the  common  law,  whefe  the 
charge  is  in  respect  of  the  t©nenry ;  yet  if  the 
ciiurce  comes  ofien,  as  the  kims  pleaseth,  then; 
the  law  did  not  leave  it  to  the  king's  judpnent; 
as  in  cscuage,  wiiich  is  a  profit  ariamg  to  the 
iing  in  respect  of  the  kicnory.  Thouf;h  the  law 
allowed  the  »aid  aids, '  pur  fairc  fitz  chevalier,' 
and  *  pur  lile  marrier/  because  they  could  hap* 
pen  but  once ;  but  e<>cua^e  that  might  ho^ipen 
often,  the  law  would  not  allow  that  to  be  un- 
certain ;  it  must  be  assessed  in  parliament,  as 
in  the  charter  of  king  John,  which  was  always 
held  to  be  no  more  than  the  common  law. 

Mv  lords,  upon  the  whole,  1  desire  your 
lordships  to  consider  how  unwilling  the  law  is 
to  leave  the  king  a  liberty  to  charge,  ert-n  in  \ 
the  king's  case,  at  common  law  ;  and  how  re- 
strained by  act  of  parliament,  where  the  com- 
mon law  before  did  give  liberty.  Next  obserre 
that  the  law,  in  none  of  the  said  cases,  nor  1 
belie Tc  in  any  other,  doth  pennit  a  power  to 
lay  an  immediate  cliargo  upon  the  subject,  but 
only  in  lioring  a  charge  to  be  paid  in  respect  of 
the  benent  which  he  hath  received,  which  is  6t 
to  pay,  and  none  are  compelled  to  receive  it 
or  pay  it ;  for  if  he  will  not  nave  the  benefit,  he 
may  rvfuse  to  pay  it  even  in  cases  between 
king  and  subject.  In  the  case  of  toll,  pontage 
and  paveage,  it  is  not  laid  so  on  the  subject, 
that  he  shall ^ay  it  whether  he  will  or  no;  but 
tis  there  is  a  benefit  by  the  pontage,  &c.  which 
cannot  be  main  tain  ed  without  charge,  it  is 
therefore  just  that  tliose  that  have  the  benefit 
should  bear  the  charge.  LastW,  I  shall  offer, 
that  even  in  cases  where  the  king  doth  lay  a 
charge  quatenus  rfx,  it  is  not  so  left  unto  hun, 
either  for  the  occasion  or  proportion,  as  that  if 
he  will  lay  never  so  much,  he  may  ;  for  if  it  be 
unreasonable,  the  law  doth  make  it  void,  as  in 
case  of  toll,  if  unreasonable. 

My  inference  is  this  :  if  the  law  be  thus  care- 
ful iu  i>mall  things,  as  penny  matters,  whether 
or  no  the  law  >«ill  nuike  no  provihion  iu  the 
in»in,  but  leave  the  buhject  to  the  absolute  li- 
berty of  the  kirig,  to  charge  the  subject  when 
he  will  say  the  kingdom  is  in  daneer,  and  where 
there  is  U(i  judge  at  nil  ?  1  \\  ill  conclude  with 
buok-cjises,  iu  the  point,  that  the  law  doth  not 
leave  a  pnwer  in  the  kinjj  to  charge,  though  it 
be  in  the  kmg's  judtiinent  ?  pro  itono  publico  ;  as 
in  the  ca^c  of  gran li up  an  oliicc.  The  king 
canfiot  at  tliis  day  rei;  liarly  create  an  otfice  in 
itbflf  iMth  a  fcc,  Lut  in  law  it  is  void;  tiiough 
the  <  rt'«  a  in  itbtlf  hath  a  shew,  nay,  it  may  be 
pro  b  nn  yub'iro.  P.  1 1  Hen.  4,  li,  16,  and  iu 
14,  a  j-rant  of  an  ofiice  of  nwasitra^c  with  a  fee 
voifl  ;  and  tliat  very  thin;:,  13  Hen.  4,  was.com- 
pl'.iined  of  in  piirliame.it,  that  it  w  s  against  the 
Jaw,  bccau-e  it  was  in  rl.arce  of  the  people;  to 
wiiich  the  king  an<^wers,  let  tTie  laws  and  statutes 
be  pcitornied.  J  n  tlic  Iloll,  amongst  the  Ad- 
judicif.s,  ihe  reason  is  expressed,  *  quia  sonat 
'  in  priejudicium  populi.*  16  Ric.  S,  the  king 
grants  t)  one  a  rate  upon  every  borge  that 
pasted  Uie  bridge,  in  consideration  that  the  pa- 


tentee had  taken  upon  him  the  scouriqg  of  the 
river,  in  tiiat  case  the  patent  was  repealed.  &> 
in  the  rase  of  rights  to  be  kept  for  the  benefit 
of  seaf»nng-nen,  this  was  in  charge  of  the  peo- 
ple. This  pntettt  was  complained  of,  and  your 
lordships  know  the  order  upon  it.  I  omit  many 
caKS,  and  conclude  with  taat  of  Fortescoe  de 
Legibua  Anglisp,  cap.  S5,  speaking  of  aad  com- 
mending the  policy  of  the  govemmeat  of  Eng- 
land, he  prefers  it  before  that  of  France  ;  and 
shews  the  good  fruits  and  effects  of  it ;  and  lays 
down  tliis  for  one.  That  the  king  cannot  charge 
witlmut  consent  in  parliament.  And  he  was  a 
mnn  allowed  fdr  extraordinary  judgment,  who 
bheweth  instnictions  for  a  prince  for  ftttnre  go- 
vernment, beiog  trusted  mone  with  the  govern-* 
ment  of  the  prince  than  any  other.  I  condade 
these  cases  with  this  observation. — ^This  deny- 
ing of  power  of  laying  charge  on  the  subject,  is 
nut  only  in  the  case  where  the  king  would  raise 
benefit  to  himself,  which  a  man  may  call  *  tal« 
'  lagium  vel  anxilium ;'  but  in  cases  of  charge 
wliich  lie  on  the  subject,  though  not  for  the 
king's  own  benefit,  though  also  it  be  in  casca 
pro  bono  publico,  as  in  the  cases  pnt  before. 

I  shall  now  come  from  the  books,  by  which 
I  have  shewed  what  is  the  common  law,  that 
by  these  grounds  the  king  cannot  charge  the 
subject.  1  dhall  now  o6fer  the  conaideration 
of  some  things,  which  are  acts  of  parliament, 
or  have  the  t'orce  of  acts  of  parliament. 

I  shall  begin  with  that  of  William  1,  for  a 
Conqueror  1  shall  not  call  him,  for  that  name 
came  in  about  Ed.  3,  his  time ;  fur  tliere  being 
an  Edward  before,  because  they  could  not  tell 
how  to  give  him  a  distinction  from  the  Confessor, 
they  called  him  Edward  3,  after  the  Conquesl, 
by  direction  of  sir  Roger  Owen,  the  great  anti- 
quary. That  which  I  shall  ni^e  is,  that  which 
he  granted  anno  1,  of  his  reign,  that  all  free- 
men should  hold  their  lands  *  ab  ormii  injusta 
exactione  seu  tallagio,'  nothing  to  be  demand- 
ed but  that  which  was  bv  tenure,  as  in  Eadme> 
rus  by  i^elden.  Now  wbethci  or  no  this  be  an 
act  of  parliament,  I  shall  not  dispute ;  yet  in 
those  limes  when  a  thing  was  granted  between 
the  king  and  the  subject,  thoi;^  it  had  not  all 
the  Ibrmsliiies  that  now  it  hath,  vet  it  was  bind- 
ing :  lu)wever,  this  is  called  the  Conqueror's 
laws,  and  I  take  it  for  a  law. 

Tlien  it  restethto  examine  the  words,  V'he* 
ther  the  words  will  serve  the  purpose,  to  clear 
tlie  subject  in  point  of  sess.  -It  is  said,  they 
should  be  free  '  ab  oroni  injusia  exactione  sea 

<  tallagio,  itn  quod,  he*  By  this  all  chaiges, 
but  such  as  »ere  by  tenure,  are  called  exao- 
tions.  The  rule  is,  *  ubi  lex  non  distinguit  nee 
*  nos  dehemos.'  This  is  a  grant,  if  not  of  right, 
yet  of  grace,  and  must  be  takfMi  largely,  *  f^ 

<  vores  amplificandi.'  The  subject  could  not 
have  demnmled-of  him,  especially  that  of  40#.| 
if  it  had  not  been  the  law  of  the  land  before. 

I  shall  Jiumbly  leave  it,  whether  this  be  not 
the  law  hy  which  Edward  the  Con^ssor  laid 
down  the  Oanegelt ;  for  the  Danegelt  was  not 
only  ajiaiust  pirates  and  sea-robbers,  (they  were 
indeed  pirates  and  strong  atsea)b«it  aisoagaiM^ 
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bU  oilier  eoemies.     These  caUed  the  king  of 
"''^Man,  Archipitata,  that  is,  a  powerful  king  utsea ; 
and  that  these  pirates  were  only  straD^e  ene- 
mies ;  and  it  was  to  raise  men,  not '  obviare  erupr 

*  tfoni/  but '  irrnptioni/  not  so  much  to  ket-p 
them  within  their  own  kingdom,  as  to  keep 
tliem  from  falliug  on  the  land.  And  by  the 
liittory  of  those  times  when  this  was  rfitsed,  it 
was  by  reason  of  the  Danes  landing  in  Nor- 
thumberland and  Essex ;  and  so  upon  that  ir- 
raption  oi  the  Danes,  Danegelt  was  raised.  It 
is  called  by  Camden,  in  his  Brit'   <  irmptione 

*  hoitiiim ;'  and  Lambert,  in  his  Saxon  laws : 
bat  let  it  be  '  irruptione,'  or  '  eruptione,'  or 
be  it  DanegcU,  to  keep  them  from  coming  out, 
or  landing  here,  both  of  ihem  were  for  the 
public  service.  When  this  bad  been  so  much 
complained  of  in  Edward  the  Confessor's  time, 
it  is  clear  he  damned  it.  And  Ingulphus  is  an 
author  without  exception,  and  Tilburiensis  not 
to  be  compared  to  him.  Ineulphus  was  a  great 
courtier  and  favoorite  of  William  the  Conquer- 
or's ;  and  to  think  that  he  had  not  a  better 
knowledge  of  what  the  Confessor  did  than  Til- 
buriensis,  who  wrote  many  score  years  after,  b 
much.  And  it  is  strange  that  Inpilphus, 
who  was  so  much  bound  to  the  Confessor, 
ahould  carry  a  law  down  to  Edward,  so  much 
to  the  prejudice  of  the  Confessor  if  he  had 
not  been  sure  of  it.  Tilburiensis  ^-as  urged,  as 
if  he  spake,  that  it  had  been  paid  to  the  Cun- 
^neror;  he  wrote  in  Henry  2's  lime.  And, 
my  lords,  observe  that  he  was  an  officer  in  the 
Exchequer,  and  for  the  roles  of  the  exchequer 
he  teacheth  them  well ;  but  for  history  against 
ingulphus  I  leave  him. 

If  this  were  laid  down  hy  Edward  the  Con- 
fessor, then  I  conceive,  this  law  of  William  1, 
was  but  the  law  of  Edward  the  Confessor ;  and 
there  was  no  ground  for  him  to  require  a  law 
to  lay  any  charge  but  what  was  before.  Til- 
buriensis makes  tliis  good,*  for  he  himself  saith, 
that  the  Conqueror  laid  it  down,  and  took  it 
up  again.  If  it  were  laid  down,  I  would  know 
by  what  hiw  or  particular  direction  it  was  laid 
down,  if  not  by  tiiis ;  for  nothing  in  all  tlie  laws 
of  the  Confes&or  can  cause  to  lay  it  down  but 
this  ;  and  thus  far  he  standeth  with  Ingulplius. 

I  shall  further  shew  these  aids  and  taillnges 
were  meant  here.    It  is  a  olear  ground,  that, 

*  exceptio  format  regulam  in  non  exceptis,'  an 
exception  often  doth  enlarge  the  meaning  of 
the  word  beyond  the  ordinary  sense.    As  if  I 

'do  grant  to  J.  S.  all  my  trees,  here  my  apple- 
trees  pass  not ;  but  if  I  grant  all  mv  treer  ex- 
cept my  pear-trees,  there  my  apple-trees  do 
pass,  because  this  sheweth  that  meant  all  my 
fruit-trees.  In  the  word  trees  I  apply  it,  that 
bem  is  a  discharge  of  all  taxes,  except  by  te- 
nure. Now  I  shall  shew  that  tenures  were  for 
defence  and  service  of  the  kingdom  in  the  pro- 
per place,  when  I  shall  shew  what  provision 
ttod  tneans  the  law  Imth  allowed  the  king  for 
defence. 

My  last  obserralion  is  this,  This  was  not  a 
charter  between  the  kin^  and  hif  tenants,  Imt 
hetanir  th#  kibg  and  kivgdoai  ^  and  losemar 


thing  must  be  laid  down  that  was  due  to  the 
kinj;.  There  are  two  kinds  of  aids,  one  from 
tenants,  the  other  fr<im  the  commons;  one  was 
by  command  from  the  king  without  any  more, 
the  other  hy  act  of  parliament. 

But  here  Mr.  Solicitor  hath  taken  that 
grounded  »rgument,  of  which  I  have  f  )und  a  ' 
contrary  sense,  that  is,  *  Sumus  fratrps  conju- 
'  rati  ad  reg'  defendendV  wherefore  these  aids 
not  possibly  meant  here  ;  but  this  is  contradifc- 
tory.  By  inference  to  overthrow  a  thing  ex- 
press is  against  the  law.  The  ^-oi^s  are  ex- 
press, that  there  shall  be  no  taiilage ;  then  by 
an  inference  to  say,  that  the  defence  of  the 
kingdom  is  not  meant,  is  hard.  True,  all  by 
their  allegiance  are  bound  to  defend  the  king- 
dom, all  are  to  fight  for  it.  Acts  of  parliament 
tells  us,  where  and  how  we  do  it,  and  when  ; 
but  that  we  must  give  aid,  is  another  tiling.' 

It  is  one  thing  tO  supply  with  the  body,  ano- 
ther thing  to  {;ive  or  pay  money ;  and  it  there 
beanv  invasion,  <  pro  posse' suo,'  every  man  it^ 
boun(i  to  defence ;  but  whether  for  every  de-  ' 
fence  of  the  kingdom  we  must  give  an  aid,  is 
another  thing.  Acts  of  parliament  will  be  the 
best  expositors  of  things  so  long  since  r  for  aft 
custom  and  use  will  make  a  common  law,  so 
likewise  it  will  declare  an  antieut  act  of  parlia^ 
mcnt. 

Now  I  shall  come  tq  that  of  king  John, 
'  quod  nullum  scutagium  vel  auxilium  ponaior/ 
The  credit  of  this  statute  I  shall  first  clear.  It 
is  not  only  in  ]\latth.  Paris  verbatim,  who  wrote 
in  Hen.  3's  time ;  but  the  original  was  shewed 
under  seal  the  last  parliament  by  Mr.  Selden, 
and  these  very  words  were  read,  '  nullum  scu- 
*  tagiam,  &c.'  And,  my  lords,  though  this  be 
no  where  on  the  roll,  yet  that  no  ways  les^eut 
the  authority  of  it.  It  is  no  part  of  the  essence 
of  a  statute  to  be  found  on  record  ;  if  nil  should 
be  burned  by  mischance,  what  would  becum  e 
of  the  laws  ?  Though  the  rolls  are  all  burnt,  yei  . 
the  judges  know  what  are  acts,  and  what  not, 
though  they  have  nothing  to  mnke  it  good  by, 
but  their  own  manuscripts  or  printed  books,  or 
traditions.  A  man  cannot  plead  against  an 
act  of  parliament,  nuV  llel  record ;  and  that  is 
the  Judgment  in  the  Case,  in  8th  Report, 
Prince's  Case.  The  duchy  of  Cornwall  stands 
supported  by  an  act  of  parliament,  not  upon 
record.  That  which  I  shall  shew  to  make  this 
an  act  of  parliament,  appears  out  of  the  words  r 
there  are  two  things,  Scutagium  and  Auxilium  ; 
and  Scutagium  ri^eth  from  the  tenants,  anil 
Auxilium  from  the  subject.  To  shew  that 
Auxilium  is  laid  down  by  this,  it  appears,  that 
he  Could  not  assess  scutnge  without  parliament. 
I  hope  to  shew  that  scutage  was  for  the  de- 
fence of  the  kingdom,  and  is  such  a  provision, 
that  no  king  hath  a  better,  and  such  an  one  af 
will  raise  iu  England  above  40,000  men. — Ay, 
but  saith.  Mr.  Solicitor,  not  assessed  but  by 
parliament,  that  is,  not  meant  to  bind  the  kin^, 
but  tbc  subject ;  the  king  can  do  no  wronp: 
vDotb  any  man  think  that  the  commons  did 
come  to  the  king  to  bind  themselves^  and  leave 
the  king  at  liberty  \ 
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I  come  now  to  argue  from  the  exceptions, 

*  Exceptio  format  TCKulam  in  non  exceptis.' 
Tbis  exception  fthew»  the  latitude  of  the  Hord^i 
to  be  a  discharge  of  all  aids,  that  there  had  not 
been  care  had  of  the  particular  aid,  *  quatenus 

*  a  tenentibus ;'  they  wpre  afraid,  even  those 
were  swallowed  up.  True,  I  do  not  conceive 
that  was  a  thing  of  necessity  ;  but  as  the  kins 
may  have  it  in  if  he  would,  so  the  subject  had 
no  reason  to  deny  it  him,  for  it  was  but  just,  and 
was  never  meant  to  be  taken  from  him.  Nay, 
the  lords  themselves  had  reason  to  take  care 
themselves,  that'  this  was  not  discharged ;  for 
in  alt  these  cases  the  king  hath  no  more  than  a 
common  person,  for  be  haih  his  aid  '  pur  61e 

*  marrier,  and  *  pur  faire  ransom,'  and  that 
appeareth,  31  EtI.  1.  A  release  from  a  lord 
uiito  his  tcuHnt :  so  that  there  was  reason  that 
the  king  and  lords  should  have  care  of  ttris ;  yet 
they  were  afraid  those  words  would  be  so  strong 
against  public  aids,  that  they  would  take  away 
private  Bids. 

Last  reason  thnt  this  Auxiliuro  must  be  said 
public ;  look  in  all  the  king's  desires,  when  they 
did  desire  aids,  still  their  introduction  is  for  the 
defence  of  the  kingdom ;  which  is  a  cause  of 
calling  the  parliament;  which  appeareth  by 
speeches  there  on  record.  Nothing  can  be  in- 
tended of  these  private  aids  for  himselt'.  I 
have  done  with  tlie  charter  of  king  John. 

I  next  come  unto  Mag.  Char.  9  Hen.  3.  For 
Magna  Charta,  I  humbly  conceive  that  this 
charter,  a^  the  first,  when  it  was  granted,  was 
■o  more  than  TcrbatimiUe  charterof  king  John, 
and  originally  had  in  it  this  very  clausre  of  Nul- 
lum Scuingitiin  :  my  reason  font  is  this. — First, 
upon  all  histories,  that  after  king  John  had 
granted  a  charter,  the  pope  would  have  dis- 
charged him  of  it,  as  far  as  in  him  lay,  but  that 
still  the  lords  and  commons  made  cluim.  He 
died,  Ilcn.  3,  cometh  in.  A  difference  ariseth 
between  tlie  king  and  the  French.  Then  it  was 
oroposed,  that  this  charter  should  be  continued ; 
histories  say,  that  at  his  coronation  he  gave  his 
oath  to  contirm  tlie  charter  of  king  John.  Then 
in  the  9ih  year  of  his  reign,  the  lords  demand- 
ed it ;  he  was  unwilling,  because  it  was  gotten 
per  dureste  :  But  the  king  said,  we  are  sworn 
to  do  it,  and  therefore  must  confino  it.  And 
in  Matt.  Paris  it  is  suid  expressly,  that  the  lords 
did  call  for  the  charter  of  king  John,  and  there 
it  was  read  and  coutirmed  verbatim.  And 
Matt.  Paris  lived  in  the  king's  court,  and  was 
•deo  familiarity  that  it  is  said,  he  eat  with  him 
at  bis  table ;  and  at  that  time  he  wrote  this 
book»  and  sure  he  durst  not  have  written  it, 
bad  it  not  been  true ;  hut  we  find  it  not  now 
upon  record :  how  this  might  possibly  slip,  I 
shall  tell  you. 

First,  we  have  no  original  enrolment  of  Mag* 
Char'j  no  Mag'  Char*  but  that  of  king  John's. 
If  it  be  true,  which  histories  say,  that  Hen.  3, 
did  revoke  his  charter,  it  is  possible  these  Rolls 
•  rnight  perish  in  that  time :  the  authority  of  the 
king  at  Oxford  -did  enforce  Uiem  to  bring  in 
their  records ;  doubtless  they  would  not  leave 
the  enrolmenu.    Th«  next  step  to  lM>k  for  it  is 


S8  Ed.  1,  confirmed  there,  and  is  exemplified ; 
the  original  may  be  lost  in  so  lung  a  time :  what 
became  of  all  Parliament  Rolls,  till  4  Ed.  3  ? 
^W  perished  by  fire  or  some  other  mischance  ; 
things  were  afterwards  put  together,  and  upon 
the  roll.  This  was  not  the  original  enroUnent 
of  8  Hen.  1,  and  written  in  the  roll  where  acts 
of  later  time  are  written,  and  niih  tbe  same 
hand.  If  it  were  once  in  king  John's  time,  it 
must  be  left  nut  somewhere.  Observe  this  one 
thing  more,  that  is,  as  this  of  Scotagium  aod 
Auxilinm  doth  concern  the  subjects  in  their 
lands,  there  is  a  clause  also  that  concemeth  the 
subjects  in  their  persons,  *  NuUus  liber  homo 
'  imprisonetur,*  that  might  be  uken  for  ordi- 
nary imprisonment ;  then  there  cometh  a  pro- 
vision for  the  king  that  he  should  not  do  it, 
which  is  '  non  super  eum  mittimus,'  such  words 
as  that  a  man  knoweth  not  what  to  make  of 
them :  but  in  the  charter  of  king  John,  it  is 
<  nee  eum  in  caroerem  mittimus.*  In  tbis  great 
thing  we  see  the  mistake,  aod  how  tbe  other 


happened,  I  cannot  tell. 
I  now  a 


come  to  Ed.  l.*s  time,  wherein  I  hope 
to  make  good  those  acts  of  parliament  that  we 
have  vouched ;  and  here  lieth  a  main  endea- 
vour. The  first  was  of  95  Ed.  1,  which  is  not 
deni^'d  to  be  an  act,  nor  cannot.  The  other  is 
De  Tailagio  non  Concedendo,  which  is  so  full, 
that  it  cannot  be  evaded,  and  therefore  is  denied 
to  be  nn  act.  First,  for  the  act  of  25  Ed.  1, 
which  is  against  aids  and  taillages  not  to  be 
taken  without  consent  of  tbe  kingdom,  I  hum- 
bly conceive,  that  by  these  words  Aids  and  Tml- 
lages  used  in  former  acts,  that  these  were  meant 
of  things  for  a  public  defence  of  the  kingdom, 
complamed  of,  and  not  denied.  I  shall  bring 
home  the  roll  of  the  25  Ed.  1,  that  tbe  king 
doth  not  promise  to  pay  them  <  pur  reason,'  to 
have  words  for  their  money ;  but  that  tliey  roust 
have  a  reasonable  satisfaction :  I  will  shew  that 
was  the  sense  given  upon  the  record. 

First,  for  the  practice  of  the  times,  that  there 
were  ship-writs  went  out,  these  writs  went  fotth 
in  a  more  terrible  term  than  any  I  ever  saw, 
'  sub  po^na  forisfacturae  vitii  et  membror*.'  24 
F.d.  1,  was  the  writ.  I  am  sure  that  such  a 
writ,  by  the  common  law,  would  not  have  been 
mentioned,  that  if  they  did  it  not,  the  king 
should  hung  them.  This  writ  was  the  griev- 
ance upon  the  subject,  and  this  act  refers  to 
that.  True,  there  were  other  grievances,  4to. 
and  5to.  but  this  was  one ;  and  that  these  aids, 
which  were  tlien  for  the  defence  of  the  kingdom,' 
were  included  within  the  rest,  appears.  .The 
king,  ill  reading  the  articles,  speaketb,  that 
what  was  done  was  for  defence ;  though  true 
he  had  wars  in  Poictou,  and  in  other  places  be- 
yond the  sea?,  yet  as  true  that  it  was  a  war  to 
be  kept  from  hence  by  defence.  That  part 
was  fur  defence  cannot  be  denied ;  and  yet  no 
distinction  to  be  made  between  a  foreign  war 
and  defence,  and  both  equally  a  grievance  to 
the  commons. 

After  this  act  of  25  Ed.  1,  there  cometh  out 
a  commission,  and  this  was  in  pursuance  of  the 
promisft  that  the  king  did  mak«  at  his  going 
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Those  tilings  which  were  taken  before  95  Ed^ 
t,  complained  of,  and  that  confessed  by  Mr. 
Solicitor;  so  as  I  conceive,  thoagh  it  had  been 
enough  that  there  had  been  an  inquiry  of  these 
things  as  upon  a  complaint,  though  there  had 
been  no  more  answer.  If  any  answer  make  it 
better,  it  is  no  answer  to  say,  that  they  should 
have  satisfaction  by  words,  but  either  in  money 
or  releasing  debts;  if  none  at  all,  contession 
had  been  enough. 

*  I  shall  now  come  to  talk  of  Mr.  Solicitor's 
exceptions  to  the  25  Kd.  1,  where  he  endea- 
voured to  shew  that  this  money  for  shipping 
could  not  be  intended  within  the  body  of  the 
act ;  and  if  it  was,  yet  it  was  excepted  in  the 
saving  of  the  act. 

The  objection  stands  thus.  No  aids  were 
charged  but  such  as  were  granted,  and  we  d« 
not  shew  that  these  were  granted;  and  there  is 
a  word  beyond  that,  (prizes)  and  how  far  that 
extends,  I  leave  to  your  lordships  judgments: 
But  if  in  tlie  body  of  the  act,  yet  excepted  in 
the  saving  all  antient  aids  due  and  accustomed  ; 
for  the  saving  such  an  aid  due  and  accustomed 
surely  was  meant  there. — In  this  answer  licth 
this  ciuestion,  whether  these  were  the  antient 
aids  due,  or  not,  by  the  common  law  ?  thi^will 
stand  or  fail  on  the  body  of  the  argument.  I 
shall  tell  you  what. these  aids  were,  and  they 
cannot  be  these ;  there  were  other  aids  men- 


iato  Flanders,  and  tliat  ^as  to  inquire  of  those 
grievances  in  the  articles,  a(id  among  the  rest 
there  was  <  de  lanis  et  coriis'  taken  away  '  firo 
defensione  maris ;'  and  to  thgt  the  king  saith 
there, '  pay  pour  reason/  Tiiere  hath  an  an- 
swer been  aven  unto  this,  and  much  stood 
upon,  tliat  the  king  should  say  upr>n  this  com- 
mission to  inquire  of  grievance  *  pro  custod* 

<  maris,'  if  it  were  so  <  ilferra  taunt  lis  teneront 

<  appayer  pur  reason.'  [Veu  le  Parol  del  Re- 
cord.] That  this  should  be  no  more,  than  that 
the  kmg  would  give  a  reason  why  he  did  it,  I 
(question.  As  if  he  should  send  forth  commis- 
sions, and  afterwards  dispute  it,  or  if  he  did  do 
it,  whether  lawful  or  not,  that  is  not  the  way  of 
sending  out  commissions.  Suppose  that  the 
king  sliould  say  he  would  give  them  a  reason 
for  it,  this  commission  did  ^o  forth  to  enquire 
of  those  grievances.  And  if  the  king  had  not 
said  he  would  have  given  any  satisfaction,  yet 
it  is  enough  that  it  is  inquired  of  as  a  grievance. 
It  is  a  wrong  upon  the  subject,  princes  may  lay 
taxes,  yet  the  subject  doth  not  call  for  satisfac- 
tion. A  princely  word  that  it  should  be  done. 
— But  when  the  king  doth  say  *  pais  pur  rea- 
'  son,'  to  think,  that  that  is  no  more  than  that 
he  would  give  some  reason  for  it,  is  a  very  strange 
inference.  In  a  bargain  they  use  to  say,  you 
shall  hold  yourself  content  with  reason,  you 
shall  not  have  your  own  demand,  but  he  is 
satisfied  one  way  or  other;  so  here. 

To  begin  with  a  record.  21  Ed.  1,  Parlia- 
ment Book.  A  petition  of  the  commons,  and 
they  did  desire  restoration  of  all  their  monies, 
as  Ed.  1,  there  were  two  '  de  lanis  et  yictuali- 
bus'  within  that  commission )  so  the  monies 
and  the  things  taken  were  inquired  upon  by 
that  commission,  26  Ed.  1,  were  for  defence, 
and  here  <  Ordinatum  est  per  concilium  quod 

*  rex  satisfaciet  eis  quam  citius  poterit.'  Upon 
this  petition  they  desired  'satisfoction.  For 
goods  taken  upon  the  aforesaid  commission,  96 
ordered  by  parliament,  that  the  king  should 
satisfy  them  so  soon  as  he  can,  so  that  they 
should  hold  themselves  content,  *  Ita  quod  se 

*  contentos  haberent.*  So  that  vou  see,  not 
satisfaction  by  reason,  to  justify  them,  but  the 
king  should  satisfy  them  one  way  or  other.  It 
is  that  they  should  have  something  for  it,  and 
not  that  they  should  have  reason  shewn  them 
why  they  should  have  nothing. 

But  I  rest  not  here,  there  is  one  parliament- 
roll  remaining  before  4  Ed.  S,  and  that  was  8 
Ed.  2.  '  Pro  priore  et  fratribos  Sti  Johannis 

*  Jerusalem.'  It  is  there  set  forth,  that  Ed.  1, 
did  command  his  treasurer  and  barons  of  his 
exchequer,  to  make  satisfaction  for  wages  taken 
in  Scrutinio  to  the  clergy  and  laity, '  veluti  pro 

*  lanis  et  coriis;'  and  that  satisfaction  should 
be  part  by  money  and  part  by  releasing  of 
debts ;  so  as  thus  the  king  had  no  meaning,  26 
Ed.  1,  to  payback  money  presently,  but  would 
give  them  satisfaction  one  way  or  other,  by 
payment  of  debts,  or  releasing  of  debts,  as  was 
explained  by  that  of  Ed.  2.  Another  record 
P.  27.  Ed.  2,  Rot.  36.  Satisfaction  was  there 
given  for  aa  eighth  and  a  fifth. 


tioned  in  the  charter  of  king  John,  as  <  pur 
*  faire  fitz  chevalier,'  &c.  That  which  takes  oflf 
all,  is.  If  these  aids  were  part  of  the  grievance, 
though  for  the  defence,  they  cannot  be  meant 
in  the  saving,  for  that  destroys  the  purpose  of 
the  act.  And  for  that  saving,  it  never  came  in 
by  the  commqns,  nor  the  lords;  but  the  form 
being  so,  to  ^rant  in  part,  and  as  the  king  would 
grant  it  so  they  must  take  it:  Histories  do  say 
they  did  not  like  it,  and  so  they  desired  an  ab- 
solute act.  It  was  said,  that  aids  and  defences 
were  meant  of  foreign  ones.  If  the  king  and 
council  were  so  wary  as  to  put  in  such  a  saving 
as  before  was  not  in  the  act,  it  shews  what 
care  they  bad  to  have  that  they  could  not  have. 
If  by  the  laws  they  might  have  them  for  foreien 
defence  and  not  at  home ;  they  that  put  in  the 
saving  would  have  put  in  a  distinction.  I  shall 
leave  the  consideration  of  this  act  to  your  lord- 
ships, how  far  it  shall  extend  to  aids  for  the  de- 
fence of  the  kingdom  in  that  case. 

I  shall  ^o  on,  and  conclude  with  the  statute 
De  Tallagio  non  Concedendo.  That  act  of  the 
25  Ed.'  1,  was  indeed  so  well  penned,  that  it 
,gave  Mr.  Solicitor  a  very  probable  colour  to 
make  those  plausible  answers.  The  lords  did 
desire  a  better  act,  not  with  these  words,  *  No 
^uch  Aids ;'  for  <  such'  is  a  relative  word,  and 
those  are  dangerous  words. 

Next,  if  no  more  be  meant  by  the  saving 
than  *  pur  faire  fitz  chevalier,'  &c.  and  yet  to 
have  left  these  in  the  general,  and  not  m  the 
particular,  had  lefl  a  way  open  to  question 
what  they  had  been.  And  in  Walsingham  it 
appears  Uie  lords  were  not  contented  with  it, 
though  it  was  signed  and  had  passed  the  great 
It  is  true,  that  at  this  time  a  pardon  did 


9h7]  STATE  TIUAI^,  13  Chailbs  i  \fi37.—17ic  King  againsiJbinHaoipikn, esq.  [<J9i 


pass  to  ttiose  lords;  tlit  words  are  so  strong, 
that  this  was  denied  to  be  an  act :  and  much 
Midy  and  very  colourable  too,  to  that  pur- 
pose. It  is  true,  that  this  act  is  no  where  on 
record,  that  we  find ;  but  for  tJiat  ao  answer 
bath  been  given  before.— It  is  said,  that  is  no 
act,  but  only  penned  as  a  charier;  that  ex- 
ception was  once  made  by  the  king's  coancil 
ou  aiiotiier  occasion.  Acts  of  parltament  were 
then  penned  so ;  Mag.  Charta,  and  Charta  de 
ForesUi,are  but  in  form  of  Charters. — Yea,  but 
we  cannot  tell  when  it  was.  How  many  acts 
of  parliament  are  there  wliicb  we  know  not 
when  tbey  were  f  Historians  best  ttul  that.  U 
is  hard  to  find  it  when  the  records  are  lost. 
But  thii  will  appear  to  be  in  the  time  of  Ed.  1. 
There  is  the  pnrdoa  to  tliose  earls  in  35  £d.  1. 
We  know  that  the  rolls  of  those  tirops  miscar 
lied  and  were  lo>ta  <uid  sure  it  must  be  ofter 
the  statute  of  S5  Ed.  1. 

But  then  there  is  an  exception  from  the  di- 
versity of  the  penninfT ;  someiimes  <  nullum 
'  tallagiuro  ponetur,*  sometime^  *  ponaiur.*  We 
know,  upon  the  entering  of  the  rolls,  there  have 
been  divers  mistakes  in  the  entering  of '  pona- 

<  tur ;'  if  it  be  with  a  dash,  it  may  easily  be 
mistaken,  and  so  only  vUium  scr^orit^iuid  no- 
thing else. 

Then  let  uft  enquire  what  it  was  if  it  be  no 
act.  It  is  said  it  is  no  act,  but  an  extract  out 
of  S;5  Ed.  1,  and  that  he  uiged  several  ways 
upon  several  occasions.  By  the  penning  of  it, 
it  doth  appear,  that  he  that  wrote  it  was  a  scho- 
lar, and  not  mistaken,  to  make  a  thing  absolute 
that  was  relative ;  for  nulium  to  make  it  tale, 
and  to  make  that  without  a  saving  that  had  a 
saving,  is  a  strange  kind  of  saving.  Yea,  this 
cannot  be  an  act ;  for  at  that  time  there  was  a 
pardon  granted  to  several  great  lords. — If  that 
oe  true,  which  history  saith,  wlien  this  act  was 
published,  the  lords  were  not  satisfied  with  it ; 
and  these  were  the  lords  to  whom  the  pardon 
was  granted  tho^  were  not  satisfied.  And  to 
make  their  pardon  the  stronger,  they  did  weave 
it  into  the  very  body  of  the  act :  and  for  Wal- 
singham,  he  is  of  great  credit  among  ihe  histo- 
rians. They  say  further,  that  this  is  no  act,  for 
this  takes  away  those  three  aids, '  pur  faire  fits 
'  chevalier,  file  marrier,'  and  '  pur  corpus  redi- 
*  mend*.*  This  is  not  so,  acts  of  jMrliament 
speak  of  it,  and  practice  speaks  of  it,  and  there> 
fore  no  law ;  and  practice  of  ship  writs  ever  since, 
and  ^r  defence  of  the  kingdom.  For  the  aids, 
that  is  a  go<Kl  act;  yet  th^  were  not  intended 
nor  included  wiihin  that  act,  and  therefore  tlmt 
practice  is  nut  contrary,  because  it  is  not  within 
the  words  of  the  act,  nor  in  the  meaning  of  the 
act 

For  the  aids  therein  qiiestioaed,  the  question 
.was  between  the  king  and  the  commons,  and 
not  between  the  king  and  tenants ;  then  that 
being  the  question,  there  must  be  a  considera- 
tion according  to  the  occasion  and  the  doaht 
made.     But  to  take  thus  *  nolluna  auxilium'po* 

<  iiau[ius/  these  are  not  aids  pot  on  the  tenants, 
but  fruits  of  a  sigaory,  as  the  duty  useth  not 

.  from  the  kiag'a  coqtfasiid^  bu|  froa  the  Um^ 


and  so  not  within  these  words  <  nuUum  aoxiliom 
*  ponamus.'  And  so  all  the  practice  erer  since 
will  well  btand  with  this  act. 

And  to  say  shipping  is  not  meant,  because  of 
the  practice  since,  is  nothing.  Let  me  establish 
once  tlie  laws,  and  no  matter  for  the  practice. 
If  the  laws  l«  once  settled,  we  must  reduce  pre- 
cedents to  laws,  and  not  laws  to  precedents. — 
Aud^for  the  practice  yit,  still  the  subject  makes 
a  continual  claim  against  them. 

My  Lords,  to  prove  this  is  an  act,  WaUiae* 
bam  entered  it  in  his  time,  who  did  not  wntt 
very  loi^  after  it.  Tboogh  it  hath  been  said 
that  he  was  a  monk,  and  what  he  wrote  he  took 
up  in  the  street  and  market  place ;  yet  I  will 
not  think  so  of  Walsingham,  who  was  ever  held 
an  hi!»torian  of  very  great  credit.  And  no  hii- 
toriaa  whatsoever  durst  set  down  any  thing  for 
an  act  of  parliament,  if  he  kiad  not  a  sure  war- 
rant for  it.     It  had  been  little  lesa  than  forgery. 

In  the  next  place,  it  hath  been  said,  his- 
tories are  no  food  authorities  in  law.  True^ 
they  sliall  not  tell  roe  what  the  law  is,  vet 
they  are  good  to  tell  us  of  rei  g€st4t,  whe* 
ther  or  no  there  hath  been  such  things  done. 
He  teUs  us,  not  that  this  was  for  shipping,  or 
not  for  shipping,  but  tells  us  there  was  such  a 
thing.  I  have  searched  after  this  tfct,  and  I 
have  found  in  an  antieot  manuscript  in  Hen.  4.'t 
time  where  it  is,  and  it  goes  there  under  the 
name  of  Statu  turn  deTallai^io  non  Conccdendo; 
and  I  find  il  mentioned  no  where,  but  btill  iiiitft 
it  mentioned  as  a  statute.  I  have  an  abridge- 
ment of  Hen.  8.'s  time,  and  there  it  is  put  in 
as  a  stitute.  I  will  not  ur^e  positively,  but 
probabty,  and  that  an  act  in  Hen.  4.'s  time*.  IS 
Hen.  4^  a  compkiint  of  laying  taxes  on  tb« 
subject ;  the  answer  is,  <  let  the  laws  and  sututes 
'  be  observed :'  this  is  that  positive  act  that  dodi 
reach  it  more  than  any  other. 

Bnt  the  main  answer  that  T  rely  upon,  is, 
that  if  tliey  deny  the  truth  of  an  historian  tor 
rti  giitm  as  this.  If  from  time  to  time  it  bath 
been  conceived  an  act,  what  more  strong  ?  what 
makes  our  common  law,  but  general  opinioiii 
and  allowances?  And  should  we  doubt  of  raanv 
tilings,  whereof  we  fiud  Uie  acts  of  parliament 
themselves,  I  am  afraid  we  should  shake  many 
tliinss  done  by  the  common  law.  That  which 
1  rely  upon  is,  the  judgment  of  the  lata  parlia- 
ment, to  which  your  lordslitps  will  give  all  re- 
verence. This,  my  lords,  did  not  pass  tuhii- 
lentio,  but  was  made  a  question,  and  something 
proposed  on  the  king's  part,  whether  an  sec  or 
not  ?  in  the  conclusion  it  came  into  the  Petition 
of  Right.  The  very  statute  mentioned  in  that 
Petition  was  tbia,  i^c  Tallagio  non  Concedendo, 
made  in  Ed.  1/s  time.  How  for  this  question 
passed  at  the  committee,  it  is  better  known  to 
vour  lordships,  and  is  the  thing  wkereon  it  if 
built.  If  this  had  not  been  an  act,  tt  had  bcea 
dangerous  to  have  put  it  into  the  apver  bouse ; 
bat  it  being  there  read,  your  lordships  kuo« 
what  was  done  anon  it. 

The  PetittoD  being  thus  debated  in  both 
bouses,  I  shall  leave  it  to  your  lordships  cono 
deration,  heir  far  yea  wiU  makii  Ibis  qoMCisD  9 
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go  in  this  case.    And  his  majesty  did  oot  deny 
'  the  same,  but  both  king  and  council  agreed  it  is 
a  iaiv. 

The  Third  Dav's  Arcumemt  of 
Mr.  HdLBORNE. 

My  Lords ;  As  tiie  other  duy,  so  now  aeain 
tntli  your  lordships*  favour,  I  sboU  be  bold  to 
Sam  up  my  last  day's  argument  in  a  very  .few 
5%ords;  and  by  the  way  clear  my  meaning, 
wlicrein  I  was  any  whit  obscure,  as  also  add 
where  I  was  defective,  yet  briefly  in  both.. 

My  lords,  the  general  question  the  other  day, 
being  cnnceniing  tlie  king's  power  to  lay  a 
charge  of  money  upon  the  subject;  and  my 
general  ground  against  it  btiug  but  tliis,  that 
though  the  laws  did  intrust  the  king  in  many 
great  powers  in  gorernmeut,  and  with  the 
whole  government,  according  to  the  hiws;  that 
yet  by  doin^  of  acts,  which  charge  or  prejudice 
the  subject  m  his  estate,  the  law  did  see  that  it 
was  possible  that  kings,  as  men,  might  err, 
and  Uierefbre  did  make  provision,  that  their 
acts,  if  ai^ainst  law,  should  be  void,  as  in  case 
of  a  diifieistn  or  discontinuance,  or  where  they 
were  to  pass  grants,  that  there  should  go  before 
au  ad  quod  damnnm ;  and  also,  that  if  they 
were  passed,  and  were  to  the  prejudice  of  ano- 
ther, thnt  regularly  in  that  case,  the  law  did 
make  them  naught,  and  that  they  were  to  be 
repealed. 

And  I  shewed  how  tliis  did  hold,  especially 
in  laying  charges  upon  the  subject.  I  shewed 
that  the  law  was  not  willing  to  leave  the  king 
power  to  charge  in  any  case,  notwithstanding 
where  the  occasion  might  be  common,  and  did 
require,  for  the  maintenance  of  tnUick  and 
commerce  between  them,  so  to  bold  them  still 
as  within  one  body.  The  law  must  leave  in 
somebody  a  power  to  charge,  which  would  be 
left  in  none  but  the  king  as  supreme  governor. 
The  caws  for  this  were  the  monies  to  be  paid 
for  murage,  poutage,  paveage,  ferriage,  and  the 
like.  That  m  those  cases,  though  the  king  was 
trusted  with  a  power  to  lay  a  charge ;  yet  the 
law  did  not  leave  the  charge  arbitrarily  in  the 
king's  breast,  so,  but  that  if  it  were  ooreason- 
able,  the  grant  was  naught,  and  tlie  proportion 
was  to  receive  trial  by  another,  upon  whose 
jndgnoent  it  must  stami  or  f&U,  which  were 
either  the  judges  or  a  jury;  like  to  that  case 
which  I  might  have  put,  but  did  not,  of  a  fine 
uncertain  upon  a  copyhold,  f  also  shewed, 
that  in  some  cases  the  law  did  allow  to  demand 
arbitrarily  upon  seme  subjects,  sums  of  money, 
yet  that  was  not  upon  the  subjects,  guatenus 
subjects;  but  upon  some  subjects,  qnatenus 
tenentes,  which  did  rise  upon  the  ?'fa  rentulare, 
as  to  marry  his  daughter,  to  make  his  son  a 
kni{[bt,  or  for  ransom,  or  upon  thos^  who  were 
little  better  than  villains,  the  king's  burgesses, 
whom  the  law  did  not  so  much  regard ;  yet  the 
policy  of  the  kingdom,  in  those  cases,  did  after^ 
wards  restrain  the  king  to  a  certainty,  by  act 
of  parliament. 

Afterwards  I  went  to  the  cases  which  were 
ia  point,  that  the  king  could  not  lay  a  charge 


upon  the  subject,  thdugh  for  a  public  good ; 
and  instanced  in  the  case  of  the  ^afit  of  the 
office  of  measurage,  with  a  fee,  adjudged  void, 
'  quia  sonat  in  oppression e  populi :'  22  £d.  3, 
Pat.  31.  The  kmg  granted  to  one  Pawley,  an 
office  of  alneage  of  worsted;  and  because  in 
charge  and  burden  of  the  people,  and  a  new 
grant,  adjudged  void,  and  was  repealed'. 

I  begin  with  that  of  4  Will.  1,  which  I  now 
£ud  more  clearly  to  be  an  act  of  parliament, 
out  of  an  ancient  manuscript  of  the  church  •f 
Litchfield,. mentioned  to  this  purpose  in  £ad- 
merus.  Here  I  endeavoured  to  answer  to  Mr. 
Solicitor,  when  he  said,  tlmt  there  was  another 
law  of  the  Conqueror's,  which  eitplained  tins  ; 
and  shewed,  that  the  charges  for  the  public  de- 
fence were  not  meant,  because  it  is  said  in  ano* 
ther  place  of  the  same  law,  <  quod  omnes  sunt 
^  fratres  conjurati  ad  regnum  defendendnm.*  * 
To  this  my  answer  iS)  that  they  are  so  for  their 
bodies,  *  i'ratres  conjurati,'  to  serve,  hut  not  to 
be  charged.  Yet  I  must  confess  it  is  '  pro  vi- 
'  ribus  et  facultatibus*  to  defend  the  realm ; 
where  *  pro  fiicultatibus'  may  seem  to  imply, 
that  they  were  bound  to  be  subject  to  charges, 
*.  secundum   facultates.'     Under  favour,  .<  pro 

*  viribus  et  fiicukatibas,'  are  but  words  of  like 
nature;  viribu$,  that  is  facultatts,  natural 
powers,  not  sabstance ;  for  it  is  not  only  that 
they  should  he  *  Fratres  conjurati  ad  regnum 
'  defendend.'  but  also  <  ad  pacem  dignitatem 
'  corons,  ^c.  et  ad  judicium  reg'  et  justitiam 

*  faciend.' 

I  went  next  to  the  oliarter  of  king  John, 
which  I  ohsorve'to  be  bat  common  law ;  it  is 
inrolied,  remaineth  under  seal,  and  is  recited 
verbatim  in  Matth.  Paris. 

I  went  next  to  the  acts  of  parliament,  25  Ed, 
1,  against  aids  and  taillages;  there  I  laboured 
to  shew,  that  the  act  was  made  against  aids  and 
taillages,  though  for  the  public  defence ;  and 
that  was  out  of  the  Articles,  whereupon  the 
statute  was  made,  and  upon  the  king's  answer 
to  the  Articles:  next  out  of  the  commons,  which 
was  after  the  statute,  to  enquire  of  the  griex*- 
ance  mentioned  in  the  articles,  to  the  end  there 
might  be  satisfaction,  which  was  promised  upon 
the  Articles;  where,  in  the  commons,  the  whole 
inquiry  was  de  gravanrimhui.^^Jt  is  enough  for 
me  that  this  commission  was  grotmdrd  upon 
the  former  articles,  and  tliat  here  this  very 
thitig,  *  pro  defensione  reg"  was  •  inter  grava- 

*  mina.'  It  had  been  strange,  when  the  king 
had  confessed  upon  the  articles,  that  he  would 
not  legally  justify  them,  and  upon  the  com- 
mission, in  pursuance  of  the  articles,  had  called 
them  Gravamina,  and  so  to  be  inquired  of,  that 
now  when  they  were  found  he  would  justify 
them  in  any  peint,  and  say,  *  a  pais  par  reason,' 
gire  them  a  reason  for  what  he  did,  as  Mr.  So* 
licitor  saith. 

Next  I  did  conclude  with  the  statute  De 
Tallngio  noo  Conccdendo;  and  there  my  labour 
was  to  prore  this  to  be  a  statute :  and  I  am 
sorry  I  spent  upon  it  so  much  time,  if  that  had 
not  been  denied  by  Mr.'Solidtor  to  be  a  sta- 
tute.   But  now  I  understand,  hj  the  kiog^i 
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and  in  England  too  where  the  Soots  are,  and 
this  a  defensive  war.  Further  for  the  wars  of 
Scotland,  if  that  should  be  called  a  forei|;n 
war;  if  the  king  should  go  thither  and  make  a 
war,  jet  by  the  rules  of  the  king's  council,  if  a 
war  in  foreign  parts  is  but  to  prevent  a  war  at 
home,  this  war  is  not  foreign,  but  for  defence. 

Another  act  made  on  tliis  occasion,  that  the 
king  wills,  1  £d.  3,  c.  5,  that  no  men  hence- 
forth shall  be  charged  to  arm  themselves, 
otherwise  ilian  formerly  in  the  kingdom  of 
England  ;  and  not  to  be  compelled  to  go  out 
of  their  counties,  unless  upon  the  sudden 
coming  of  an  enemy,  and  in  case  of  necessity, 
and  then  to  be  done  as  in  times  past :  this  sta- 
tute coming  in  the  same  year  when  the  com- 
plaint was  made  for  carrying  men  out  of  their 
counties  at  their  own  charges. 

Here  I  obser^-e  that  the  subject  shall  not  f;o 
out  of  his  county,  not  only  at  sudden  coming 
of  enemies,  but  likewise  on  necessity,  and  both 
together.  And  when  it  is  said,  it  smill  be  done 
as  A)nnerly,  it  as  an  allowance  that  they  had 
formerly  been  paid.  ^  then,  if  this  be  a 
stronger  case,  admit  here  an  actual  coming  of 
enemies,  nnf,  sudden,  nay,  here  is  a  necessity, 
and  the  subject  u  to  go  out  of  his  country,  j^ra 
potte  no,  yet  he  bad  his  allowance. 

Perhaps  it  may  be  asked,  wbv  should  not  the 
subject  pay  ?  Is  not  the  kingcfom  in  danger } 
are  thev  not  to  defend  it,  pime  suo  f  They  are 
so  in  their  counties;  and  if  they  go  out,  the 
law  hath  provided  a  supply.  Parfiainent-roll, 
13  Ed.  3,  there  was  a  time  when  there  were 
known  enemies,  actual  wars  in  France;  they 
intended  to  divert  the  war  by  bringing  it  home 
to  our  own  doors:  the  enemiea  threatened 
much,  nav,  did  much  hurt*;  yet  did  nut  Ed:  3, 
command  these  supplies  this  way,  but  called  a 
parliament,  and  there  consideration  was  had  in 
parliament  for  supply,  and  that  the  kingdom 
Las  sliips  enough,  if  they  were  willing;  and 
this  was  in  way  of  Defence. 

From  all  this  I  conceive  that  it  is  strongly 
infi^rred  that  he  could  not  force  them :  and 
when  the  lords  and  commons  did  meet,  to  take 
consideration  for  the  wars  against  France  and 
Scotland,  the  commons  laid  the  whole  charge 
on  the  Cinque  Ports,  they  disclaimed  to  have 
any  thing  to  do  with  it.  And  for  the  land- 
service,  they  said,  let  those  of  every  county 
reside  there,  but  no  charge  on  the  subject  in 
pursuance  of  this.  Claus.  13  Ed.  3,  m.  11,  et 
14.  dors.  The  town  of  Bodmin  doth  shew  the 
execution  of  this  judgment;  it  being  agreed, 
that  the  sea-towns,  and  bordering  shores,  diould 
look  unto  iL 

I  shall  9fft%  that  some  inland  towns  are 
bound  by  use  and  ten  ore,  but  no  otherwise,  4 
Ed.  3.  c.  1,  that  the  people  are  not  compelled 
to  make  any  aid  out  of  parliament ;  and  that 
the  aid  granted  shall  not  be  drawn  into  exam- 
ple ;  and  that  the  aid  granted  is  for  the  defence 
of  the  sea.  But  it  hath  been  said,  that  they 
are  aids  granted  for  foreign  wars,  for  the  wars 
in  France.  True,  they  were  in  part  granted, 
some  for  th«  wars  in  Frufi^  ana  part  also  for 


side,  that  this  was  no  statute,  but  made  and 
•ealcd  at  the  same  time  widi  that  of  the  25th, 
and  meant  to  be  no  more  tlian  that  of  the 
S5th. — This  seemeth  strnnge :  for  why  should 
they  be  both  at  one  time  r  Next,  how  came 
they  so  much  to  differ,  if  made  at  the  same 
time?  Why  are  there  some  things  in  the  sta- 
tute De  Tallagio  non  Concedendo,  which  are 
not  in  the  statute  of  tiie  25cb? — But  the  Teste 
will  clear  all.  First  for  the  Teste  of  that  of 
the  95th,  it  was  Te$U  Ed*  principe,  and  sealed 
by  no  more  than  the  king  :  To  this  the  arch- 
bishops and  lords  put  their  bands  and  seals. 
But,  however,  I  am  glad  to  hear  it  now  con- 
fessed to  be  a  statute ;  for  then  we  have  no 
more  to  do,  but  to  see  whether  the  change  of 
the  defence  were  within  tlie  meaning  of  these 
words,  wherein  sure  the  words  are  general 
enough ;  and  what  reasons  have  been  given,  why 
by.the  expositions  of  these,  charges  of  defence 
should  be  excepted,  you  have  hewrd  ;  and  what 
my  answers  have  been  unto  them,  I  leave  to 
your  lordships  judgments. 

I  como  now  to  Ed.  tlie  3d's  time,  17  Ed.  3, 
Pari.  Roll.  Whereas  commissions  have  been 
awarded  to  the  people  and  shires,  to  prepare 
men  at  arms  for  Scotland  and  Gascoigne,  or 
elsewhere,  at  the  char^^es  of  the  shires,  contrary 
to  law;  the  king  hath  not,  before  this  time, 
given  wages,  whereby  the  people  have  been  at 
sreat  charge,  and  much  impoverished.  The 
king  wills,  that  it  be  done  so  no  more.  Ay, 
but  it  was  said,  this  was  to  Scotland  and  to 
Gascoigne;  and  that  this  was  foreign  war; 
and  that  was  denied,  thoiip;h  not  admitted. — 
I  answer,  that  in  those  times,  Scotland  held  in 
fee  of  the  seignory  of  England ;  and  in  those 
times  the  king  of  England  was  *  Dominus  di- 
*  rectus  Scoti« :  and  so  Ed.  1,  when  he  deter- 
mined that  <)uarrel  between  Bruce  and  Baliol, 
and  ga?e  judgment  by  writ,  settled  Baliol  king 
of  Scotland,  and  did  justify  it ;  and  it  is  re- 
maining in  the  rolls  of  Scotland,  in  Mr.  Squire's 
office.  When  there  wu  a  treaty  of  peace  be; 
tween  Baliol  and  Ed.  the  1st,  he  refused  to 
acknowledge  the  signory  of  Enghind ;  and  there 
Ch«  parliament  resolves  he  should  rather  have 
«  war  than  lose  this.  So  see  Selden  upon  For- 
tescue.  War  in  Scotland,  not  foreign  war,  but 
like  to  that  in  Wales :  and  so  was  it  ever  since 
held,  since  the  conquest,  to  be  within  the  sig- 
nory of  England.  By  the  statute  of  19  Ed.  1, 
ami  by  the  statute  of  Hen.  8,  it  appeareth  to 
be  within  the  fee  of  England.  War  against 
one  another,  cannot  be  odled  a  foreign  war ; 
as  in  the  war  to  Scotland,  W^es,  and  else- 
where, which  is  not  meant  of  foreign  parts ;  for 
then  it  would  have  been  expressed  where,  as 
well  as  Gascoigne.  And  by  the  histories  of 
those  times,  we  shall  find  there  were  armies 
earned  to  no  other  place.  Nay,  to  shew  this 
elsewhere  is  meant  in  England,  see  the  1  Ed. 
3.  Parliament-roll  before  this  parliament. 
The  Scots  invaded  England,  as  appears  by  a 
writ  of  Ed.  3,  where  is  mention  of  an  invasion, 
and  thereupon  reqaireg  aid.  If  there  lie  wars 
in  GascoigQCi  and  if  occasion^  to  Scotland, 
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defeoce  on  this  tide.  And  where  there  is  no 
tiistinctioo,  why  not  for  the  one  as  veil  as  the 
other  ?  'It  must,  under  fa?our,  be  conceived 
for  either  or  both.  And  between  this  time  of 
14  Ed.  S,  and  25  £d.  S,  your  lordships  have 
heard  from  Mr.  St.  John,  some  complaints  in 
parliament,  for  charging  the  counties  with 
Hobbellers,  and  going  out  of  their  counties, 
which  are  not  really  compleat,  enly  for  propor- 
tion in  regard  of  their  success,  bat  also  for  the 
thing  itself. 

S  £d.  3,  m.  SI.  The  commons  pray  to  be 
ilischarged  of  the  guard  of  the  sea;  and  that 
the  king  would  keep  it  at  his  own  charge.  Tliis 
shews  the  judgment  of  both  houses,  and  the 
weight  of  it  b  very  great ;  for  when  there  is 
aoy  difficult  point  concerning  tlie  liberty  of  tlie 
subject,  it  is  referred  by  the  judges  to  the  par- 
liament, to  be  there  decided  :  of  that  reverence 
is  the  parliament. 

But  it  hath  been  said,  this  is  rather  a  matUr 
of  prayer  than  right.  Under  favour,  the  matter 
shews  thfit  they  claim  in  point  of  right :  and 
it  is  to  be  supposed,  that  they  would  not  make 
such  an  unreasonable  request,  as  to  lay  that 
wholly  on  the  king,  if  they  of  right  ought  to  do 
it.  And  if  words  were  put  in  a  fair  language, 
it  was  but  a  fit  and  humble  langunge  for  so 
great  a  prince  as  £d.  the  3d  was.  But  Ed.  the 
3d  gave  so  relief;  yet  that  doth  shew  the 
judgment  of  the  two  houses;  and  as  there  was 
no  granting,  so  tltere  was  no  express  denial.  A 
handsome  prayer,  and  a  handsome  answer. 
14  £(U  3,  rarliament-Roll,  there  it  appears 
there  was  a  charge  of  2s.  on  all  woolfells,  and 
this  for  defence  of  the  sea;  and  in  the  15th 
taken  away  in  the  parliament. 

I  shall  ctmclode  this  with  the  25  of  Ed.  3. 
No  Hobbellers  were  to  go  put  of  their  counties, 
unless  by  common  consent.  This  statute  is  ge- 
neral for  defence;  there  is  no  exception  :  if  an 
enemy  do  invade,  the  parliament  believes  the 
kingdom  is  provided  for.  Yea,  saith  Mr.  So- 
licitor, the  snbJGCt  is  not  charged  to  go  out  of 
the  county,  that  is,  upon  summons,  ad  txtrcir 
ium  ;  for  summons  is  twofold.  First,  a  sum- 
mons ad  exercitum,  and  then  a  general  sum- 
mons. By  the  summons  ad  exercitum,  only 
those  were  to  go  that  did  hold  by  tenure ;  and 
they  say  it  is  encounter  droit,  to  be  charged  out 
of  their  counties.  It  is  true,  about  this  time 
there  are  some  records  of  16  and  18  Ed.  3,  in 
the  Excheouer,  where  charges  are  laid  on  the 
subiectfor  t)obbellers,  and  such  things :  but  you 
flhall  find  in  the  Exchequer  that  the  money 
came  thence,  which  was  before  the  statute; 
these  things  were  the  grievances  complained  of. 
So  the  practice  there  will  not  expound  the  sta- 
tute, for  the  contrary  practice  dia  befoet  the  sta- 
tute. But  the  last  of  these,  in  24  Ed.  3,  who 
was  an  active  prince,  and  maintained  wars,  and 
•o  bud  great  occasion  for  moneys,  and  so  charg- 
ed the  people  higher  than  they  would  endure ; 
for  which  he  did  afterwards  repent,  and  desired 
to  be  prayed  for,  and  therefore  there  were 
divers  impositions  on  merchants ;  all  which  I 
pass  Qvec,  only  this  out  of  the  Roll,  50  Ed.  3, 
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m.  24.  It  is  the  lord  Latimerlii  Case,  a  privyo 
counsellor  and  chamberLiin  to  the  king;  there 
was  a  complaint  in  pnrlinment  ngoinst  bim  f(Nr 
divers  things,  whereof  one  was  for  laying  an  im- 
position upon  roerchandixe.  In  hisju&tification 
be  pleads  the  command  of  the  king;  and  for 
that  particular  he  was  sentenced,  iinprfsoned, 
fined  and  ransomed;  so  careful  v« ere, the^  to 
revive  that  law.  And  that  sentence  nf  his,  2 
Ric.  2,  made  the  great  lords  so  unwilling  to 
talk  of  the  defence  without  parliament. 

And  so  I  come  to  that  of  2  Kic.  2,  upon 
which  I  must  insist,  for  that  it  is  of  great  weight. 
It  doth  appear,  -^  well  by  the  consultation  it- 
self, as  by  oistory,  that  the  realm  was  in  great 
danger  from  several  parts ;  as  from  France, 
Scotland,  &c.  and  that  the  danger  was  so  in- 
stant, that  it  could  not  stay  for  a  parliamentary 
supply:  therefore  the  council  of  the  king  were 
to  consider  of  it ;  tliey  know  not  what  to  ad- 
vise; they  meet  together,  they  had  no  lime  to 
call  a  parliament ;  but  the  lords,  both  temporal 
and  spiritual,  and  sages  of  the  reahn,  consider- 
ed what  to  do,  when  the  safety  of  the  kingdom 
laid  so  at  the  stake.  The  resolution  of  these 
lords  and  sages/ who  wefe,  as  I  conceive,  the 
judges,  propter  excellentiam,  conclude  that 
there  was  no  way  but  by  parliament,  and  all 
this  was  for  defence,  and  against  an  instant 
danger,  which  could  not  expect  summons  of 
parliament.  And  the  lords  themselves  rather 
lend  money  out  of  their  own  purses,  than  ad- 
venture that  which  Latimer  did;  which  indeed 
was  the  ground  which  mnde  them  wary. 

To  this  there  were  many  answers,  yet  all  will 
fall  off.  It  is  true,  that  it  is  no  act  of  pnrlia« 
ment ;  yet  such  a  resolution,  tliat  had  it  been 
300  vears  before,  would  have  done  much.  The 
weiglit  of  this  is  thus:  if  this  had  been  a  parlia- 
ment,  there  is  little  doubt  what  this  resolution 
wonid  have  done:  for  the  matter  we  have  the 
resolution  'of  the  upper  house ;  and  how  the 
commons  would  have  resolved  in  a  point  of 
liberty,  M*e  may  easily  conceive.  Here  we  have 
the  judges  opinions  in  point  of  the  legal  power 
of  the  kmg,  what  the  king  would  do,  as  «ell  as 
what  he  should  do :  and  in  things  of  this  nature, 
the  judges  are  the  king's  council.  And  as  in 
the  great  council,  (the  parliament)  they  sit  • 
there  for  counsel  in  things  tliat  l>clong  to  mat- 
ters of  lawj  so  at  this  Ume  in  this  assembly,' 
which  was  mstead  of  a  parliament,  these  were 
not  led  out,  being  best  able  Ui  declare  the  rule^ 
and  this  was  about  two  years  after  Edward  the 
third's  death;  he  could  not  tlien  hate  any 
other  than  the  ^uncil  of  his  grandfather;  and 
of  their  resolution  was  that  tlie  king  could  not 
charge  the  subject  cut  of  parliament:  and 
•  thoui^h  it  was  no  act  of  parliament,  yet  it  had 
the  honour  to  be  so  accounted,  else  it  had 
never  lieen  entered  upon  the  parlianient*rdll. 

But  it  is  said,  by  way  of  objection,  that  Ri- 
chard the  second  was  then  an  iufiuit.  True, 
he  was  so,  but  he  had  a  brave  man  for  his  pro- 
tector, John  of  Gaunt ;  and  be  had  doahtl^  a 
select  council,  and  thev  were  as  fearful  as  might 
be,  that  oothing  sboold  be  done  that  m't^ 

3  s 
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itroDc  the  king  in  hk  pKrogatm.  It  is  trae, 
tbej  bad  a  power  of  doing  things  by  parlt»- 
meni,  yet  that  was  no  act  to  restrain  t)i€  king, 
Iwt  as  met  of  necessity :  tbe  king  was  an  in^c, 
and  therefore  it  was  requisite,  that  during  bis 
minority  nothing  should  be  done  bnt  in  par> 
liament,  especially  that  concerned  the  king> 
dom ;  which  was  not  a  usurping  of  tbe  regal 
power,  but  a  provident  care  of  the  kingdom 
and  bim :  and  tbey  do  protest  in  that  roll  against 
incroachments  upon  tne  royal  power ;  and  to 
say  that  is  good,  whicb  ie  to  an  ill  intent,  is  a 
strange  construction. 

Tbey  say  that  this  consultMjion  was  for  fo- 
reign wars;  for  tbat  Brest  ana  Calais  were  in 
danger,  and  to  be  provided  for:  and  for  fo> 
reigu  wars  it  is  agreed  the  kingdom  could  not 
be  charged.  To  this  1  answer,  adroit  a  mixtore 
of  wars,  yet  every  one  looks  liome  first :  we 
have  a  care  of  ourKlves  SiM. :  but  ther  would 
have  made  no  such  difference,  if  the  debate  had 
been  for  both.  However,  the  lords  conclude 
the  king  cannot  charge  without  parliament. 

But  I  cannot  leave  this  objeccioo,  but  shall 
give  a  particular  answer ;  though  Bre»t  and  Ca* 
lais  might  be  in  danger,  yet  that  was  no  part 
of  this  consultation ;  for  ic  is  said  in  that  con« 
Bu Itation,  that  in  a  former  parliament,  suflicient 
provision  was  made  for  them.  True,  they  were 
m  danger,  but  provided  for  in  parliament  be> 
fore ;  and  tlwt  whidh  clears  all,  under  fovoor, 
there  is  not  a  word  in  that  consohation,  but  is 
merely  for  ibe  defence,  and  no  rehitiou  to  a 
foreien  war.  I  etid  this  king's  reigu  with  the 
8  and  9  Rie.  e,  rot  10,  where  is  a  consultotion 
with  John  of  CjauDt  for  foreign  wars,  and 
others  mixed  together.  It  appears  tbe  subject 
is  not  cbarxeabte  out  of  parliameiit* 

And  so  i  come  to  Ilcnry  the  fourth's  time. 
t^  Hen.  4,  hath  been  ntfftdf  end  an  answer 
fl^ven  to  several  commissions  for  Cahus,  and 
for  the  defence:  there  was  then  a  complaint, 
and  a  desire  that  those  commissions  might  be 
recajisd.  It  is  true,  we  find  not  this  granted 
eap res&ly ;  but  as  no  great,  so  iio  deuial ;  and  as 
we  take  it,  it  was  granted*  This  time  of  Henry 
the  foorth  did  yield  many  instances  that  the 
king  cannot  charge,  thou^  for  the  publick  de- 
fonce.  I  shall  remember  ^  record  which  the 
odwr  day  I  vouched.  Par.  Rol.  13  Hen.  4, 
m.  43.  It  was  upon  an  actioo  of  the  case 
which  we  find  in  the  books,  11  Hen.  4,  which 
vaspl9KledtnidHen.4.  Therewasanofiiceof 
measiinij^e  erected  and  gi*anted,  and  a  lee 
gpranted  m  it ;  this  was  ooraplaiaed  of  in  parlia- 
ment :  first,  ao  action  was  begun  at  law  1 1,  and 
in  13  Hen.  4,  a  complaint  iu  parliament ;  and 
tfcey  compkia  that  this  was  against  tbe  statute, 
fliat  oo  taxes  oortaillages  should  be  laid  upoa 
lSb»  subject ;  and  the  answer  is,  let  the  statute 
be  observed.  This  use  I  make  of  it;  this  doth 
not  only  shew  the  coofossion  of  the  thing,  that 
this  otight  not  be  laid,  but  that,  this  statute,  De 
Talla^o  non  Concedendo,  was  to  be  a  statute : 
and  this  statute  was  nat  for  aids  that  come  to  the 
king  in  particular,  but  a^nst  any  charge  laid 
bjr'Khe  king  npoo  thi  lubjecti  liwttgh  it  be  j»fo 


btnopmblko  i  aad  upon  the  record,  the  jodg- 
ment  was  ^livercd  so,  because  soaol  ia  pr^s- 
iiaumpefuU. 

I  shaU  remember  the  grants  of  tonnage  and 
noonday  to  Hen.  4,  and  tbe  grants  nsuaUy  to 
him  were  temporanr  and  upon  occasion,  and 
not  for  bfe,  until  afterwards ;  and  in  his  tine 
they  were  for  the  defence  of  the  sea  and  king- 
dom :  and  it  was  granted  upon  cooditioo,  that 
it  should  be  confessed  it  was  graolcd  of  lose, 
and  not  of  right.  9  Hen.  4,m..l6,  and  11  Ilea. 
4,  m.  45,  and  l^Hen.  4>  m.  10,  which  is  the 
fullest;  they  make  a  protestation  it  shall  not 
be  drawn  into  example;  yet  all  that  time  weie 
imminent  dangers.— Bvl  it  was  said,  we  can- 
not shtw  that  purely,  aad  simply,  and  solely, 
it  was  ever  granted,'  bat  with  a  mixture  of 
other  things,  as  that  of  tenths  and  fifteenths.— 
But  the  parliament  was  so  wary,  that  thev  did 
sever  them,  and  lay  tbe  tenths  and  fifteenths  by 
themselves,  and  tonnage  and  poonda|e  by  it- 
self; for  though  they  are  the  same  acts,  ytt 
upon  the  matter  they  are  several. 

I  am  now  come  to  Henry  the  5th*s  time;  and 
for  him  there  is  not  much,  but  like  Henry  4, 
Parliament  Aoll,  1  Hen.  5,  m.  17,  n  grant  ef 
tonnage  and  poundage  for  the  defence  of  the 
realm,  and  sale-guard  of  the  sea,  with  a  protest- 
ation that  they  should  not  be  chai]^  for  the 
time  to  come.  I  think  after  this  time  we  find 
no  more  protestations  or  grants  upon  conditioo. 
But  that  which  I  aigue  from  these  granu  msdi* 
in  this  manner,  is,  sure  it  was  the  opinion  of 
the  parliament,  that  thay  were  not  bound;  sad 
tbe  King  by  bis  acceptance  doth  acknowledge  so 
much :  no  landlord  accepts  that  from  the  tenast 
as  a  gift,  which  he  may  command  as  a  dutv ; 
and  to  take  it  on  terms  so  advanta^geous  for  tlie 
sulyect,  and  not  only  give  an  acquittance  for  it, 
but  put  it  oo  reooni  as  in  point  of  right.  Bot 
here  b  an  aifirmafion  of  the  commons ;  and 
though  they  cannot  make  a  law,  yet  that  which 
they  do,  and  the  king  accepts,  shall  be  of  a 
strong  proof.  Again  :  It  is  true,  you  sbaU  not 
charge  the  subject  with  toonaec  and  poundacEr 
without  parliament ;  but  shall  not  tlie  subject 
be  chaiml  another  way  ? 

To  what  end  woold  that  protestatwn  bare 
served,  that  the  king  shouU  do  it  another  way? 
Aud  it  is  all  one,  if  tiw  commons  bear  the  charge 
of  defence,  whether  they  bear  it  by  tonnage  and 
poundage,  or  otherwise;  for  that  which  falls  ou 
tbe  particular,  falls  on  the  other.  To  charge 
them  thus,  were  as  if  the  king  should  say,  though 
I  cannot  chaige  you  this  way  by  tonnage  sod 
poundage,  yet  I  will  oluuge  you  another  way. 

In  tbe  time  of  Henry  the  6th  there  is  little. 
— I  come  next  to  the  time  of  £d«r.  4,  wherein, 
though  there  is  not  much  upon  statute,  yet 
there  is  a  speech  of  his  that  shews  much  of  mis. 
7  Ed.  4,  ParL  BaU.  1,  there  was  a  speech  made 
and  cited.  The  king  fint  protests,  which  ass 
not  iounediately  upon  his  coming  to  the  crowo, 
that  he  will  live  or  his  own,  and  not  chaqte  tbe 
commons  but  in  cases  extraordinary,  and  tboie 
burdens  too  should  be  Mteundum  monm  m^jo' 
mss;  and  that  he  hopes  they  will  be  m  t^^^ 
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of,  fttid  kind  to  him  as  to  bis  predecessors,  saj« 
ing  that  he  would  lav  no  chai]ge  upon  them,  bat 
in  extraordinary  things. 

This  shewSy  that  what  was  panted  br  the 
commons,  though  upon  extraordinary  occasion, 
fvas  not  out  of  duty,  bnt  oat  of  tenderness ;  and 
this  was  a  good  whila  after  his  victory,  and 
could  not  upon  ttie  matter  be  called  a  brokaf^. 
And  this  falls  not  under  the  answer  of  Mr.  So- 
licitor, that  money  was  bonowed  of  the  poor 
men,  and  reason  that  tbev  should  be  paid  agaio. 
— Bat  those  loans  were  oy  way  of  commission, 
and  not  to  seme  poor  men,  but  they  did  con- 
cern the  general.  And  though  Rich.  S,  had 
reason  to  bring  in  good  laws,  bauinse  of  the  de- 
fect of  his  title,  yet  my  lord  of  St.  Albans  called 
tt  a  kind  of  brokage  to  get  the  people's  good 
wiU ;  yet,  however,  this  most  be  a  dechuratioa 
of  both  houses  nf  parliament;  and  it  was  not 
to  much  offered  by  Rich.  3,  but  becanie  £dw. 
4  had  made  many  borrowings. 

I  come  now  to  Uenry  the  7th*s  time.  That 
which  hath  been  pressed,  is  the  19  Hen.  7,  c. 
11.  ProvinoB  thift  the  king's  servants  that 
•  were  to  attend  upon  him  in  the  wars  ont  of  the 
counties,  should  be  paid;  then  if  they  were  to 
have  ity  then  i  fortiori,  they  that  were  not  to 
attend.  This  sliews  that  tne  king  is  to  be  at 
the  chaiige,  and  not  the  subject.  The  answer 
is,  this  extends  to  foreign  wars,  and  then  no  rea- 
son bat  Chac  they  should  be  paid ;  and  so  will 
not  serve  our  torn.  If  there  be  such  a  difier- 
eiice  between  foreign  and  home  wars,  why  do 
not  the  acts  of  pariiament  make  a  di^erence  ? 
the  worda  are  general,  and  extend  to  wars  out 
of  die  realm  Und  in  the  realm ;  and  where  the 
laws  do  not  distinguish,  neither,  I  hope^  will 
your  Idrdahips. 

Now  I  come  to  Hen.  8,  who  was  as  unwilling 
to  bq(,  as  powerful  to  cgimmand.  13  Hen.  8, 
cap.  30,  tira  king  desires  for  some  necessity  of 

Kvemaoefit,  and  against  an  instant  occasion,  to 
ve  power  to  make  a  proclamation  for  govern- 
ment, and  td  do  it  under  penalties :  A  law  sea- 
sonable for  thai  time,  thoush  it  continued  in 
Ed.  tf  .*8  time.  As  he  would  nave  liberty,  which 
he  could  not  have  without  parliament,  to  lay 
these  kind  of  penalties  on  men  ;  so  the  pariia- 
ment was  as  carefol  to  give  him  no  liberty  to 
lay  any  charge  upon  tjieir  estates,  lands,  or 
goods.  So  as,  though  for  the  natural  govern- 
ment they  leave  him  a  power  to  lay  penalties 
upon  otliers ;  yet  to  lay  any  tiling  upon  tlieir 
goods,  that  which  is  meum  et  tuum,  he  had  no 
fiberty ;  wliioh  is  a  declaration  of  the  opinion 
of  the  pM^iameot,  that  by  the  common  law  he 
ooakl  not  do  it. 

But  in  the  preamble  of  the  aot  it  is  said, 
that  there  is  some  intimation  of  the  power 
•f  the  king,  if  be  wifi ;  and  upon  that  pre- 
amble indeed  Cowel  wouldj  have  built  the 
royal  poi^er  of  the  king.  Bnt  Cowel  was  mis- 
taken, and  had  his  reward.  It  is  trno,  there  is 
somediing  in  the  act  that  speaketh  of  tlie  repA 
power  in  necessity,  but  not  absolute ;  and  that 
too  came  in  by  the  penning  of  it  on  the  king's 
side.    And  91  Heh.  8,  your  lordships  know  his 


power,  and  how  he  was  not  to  be  resisted  ia 
small  things.  If  he  could  pull  down  those  ab- 
beys, what  could  he  not  do  f  Therefore  it  waft 
not  for  them  to  question  with  the  king  upon  tha 
penning  of  his  preamble,  but  a  dutifulness  ta 
them  to  conform  thembclves.  And  when  there 
was  provision  enough  made  against  that  in  the 
act  afterwards,  it  had  been  a  weakness  of  the 
house  so  to  do. 

Yea,  the  act  was  that  tlie  king  could  not 
chaige  the  lands  nor  goods ;  bat  there  is  no 
such  thing  in  our  case.  It  is  true,  there  is  no 
immediate  charge  laid  upon  the  lands  or  goods, 
but  in  substance  and  consequence  there  is  t 
charpe.  It  is  all  one  to' me  in  substance,  where 
my  life  and  benefit  is  the  same  in  either-  way. 
And  if  I  am  taxed  $ecundum  statum  et  facu^ 
tateSf  I  must  pay  the  money  out  of  my  estato ; 
and  in  die  penning  of  an  act '  non  litigatar  de 
*  verbis  sea  de  intontione.'  And  if  I  am 
charged  and  pay  not,  my  ^ods  are  token  away 
and  sold ;  so  it  is  all  one  to  me,  as  if  it  had 
been  laid  upon  my  eoods. 

For  the  times  of  £.  6,  queen  Mary  and  qneeil 
Elizabeth,  and  hb  late  maies^r  king  James,  I 
shall  put  my  observation  of  all  these  into  one. 
I  find  not  much  upon  the  Parliament  Rolls  for 
these  four;  few  statutes  were  tnade,  yet  in  every 
one  of  these  is  offered  one  act  of  parliament, 
which  is  a  stronger  proof  than  any  of  those 
which  have  been  urgra,  and  such  proof  as  doth 
only  come  home  to  the  defence  of  the  kingdom, 
io  case  of  extraordinary  defence,  in  case  of  ne* 
cessirv,  and  in  case  of  invasion.  AU  this  arisetli 
out  of  the  consideration  of  the  penning  af  the 
statnto  of  tonnaee  and  poundage,  in  the  begin- 
ning of  every  of  their  rfsgns.  "The  act  that  I 
mention,  is  1  Jac.  where  it  is  said  to  this  efiect, 
that  there  may  be  times  of  necessity  where  trea- 
sure is  not  to  be  wanting ;  and  it  is  unfit  the 
treasury  should  be  unprovided  at  any  time  upon 
necessary  occasions;  and  therefore  they^nl 
unto  the  king,  tonnage  and  poundage.  Bat 
bow?  not  for  quid  pro  quo,  not  merely  for^ 
defence,  bat  towards  the  defence  of  the  king* 
dom.  Then  by  Che  judgment  of  the  pariiament 
this  being  not  granted  formeriy,  but  towards 
this  defence,  and  towards  his  great  charges; 
therefore,  by  that,  the  charge  by  the  laws  ought 
to  lie  upon  the  king.— Now,  my  lords,  if  the 
king  were  not  Inmnd  to  the  defence  of  the  krag- 
dom,  whether  or  no  would  he  accept  it  on  thaM 
terms;  and  whether  it  seems  not  more  than 
probable,  that  in  case  of  necessity  the  charga 
may  not  be  laid  on  the  subject.  1  fid.  6,  c.  13. 
Marife  cap.  18, 1  Elis.  cap.  19, 1  Jac.  cap.  93, 
are  the  several  erants  of  tonnage  and  pouadofee. 

I  conclude  this  part  with  the  times  of  nis 
majesty  that  now  is,  which  in  the  point  of  de- 
fence hove  been  stronger  and  greater  than  be- 
fore, both  io  point  of  mws,  and  in  matter  of  ex- 
ample. I  take  ray  begin niny;  in  this  upon  that 
parliament  3  Car.  apon  the  Petition  of  Right, 
aiid  his  mnjesty's  Answer  and  Judgments  to  that 
are  something  home. 

The  Commission  of  Loans  and  Benevolence, 
the  necessity  of  the  lime  did  require  an  instant 
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supply ;  and  it  appears  by  the  Coram issioDy 
that  there  was  fi  n«^essiiy  which  could  not  stay 
for  a  supply  another  way,  and  your  lordships 
know  what  was  done  in  this.  This  CommiSMon 
was  not  to  borrow  of  a  few,  but  it  was  general, 
with  an  equal  and  proportionable  weight ;  and 
this,  as  it  appears,  was  for  the  defence  of  the 
kingdom.  U  Imth  been  said,  that  mention  is 
made  of  supply  for  the  Palatinate,  aiid  to  send 
aids  to  Ociiinark.  1  rue,  it  is  so  ;  but  that  of 
the  Palatinate,  and  that  o(  Denmark,  do  upon 
Ihe  matter  concern  us ;  for  that  war  being  upon 
our  resolutions,  there  was  a  kind  of  engagement 
laid  upon  us. 

In  that  Commission,  there  appears  more  than 
a  possible  danger  to  tlie  kingdom ;  there  was  a 
necessity,  yet  this  was  laid  down,  it  held  not ; 
and  in  pursuance  thereof  there  was  an  Order, 
whereof  we  liave  a  copy  ;  it  is  in  the  Exchequer 
moved  by  the  Ling's  Attorney  fur  staying  die 
proceedings  for  money  spent  about  Loans, 
which  was  by  bis  majesty's  gracious  command, 
wherein  his  majesty  did  prevent  the  commons 
desire. 

The  Petition  goes  on,  that  there  were  soldiers 
billeted  in  several  parts,  and  there  wos  a 
charge ;  and  this  was  after  a  late  foreign  war,  an 
enemy  then  knon  n  and  declared ;  there  was  a 
necessity  for  instant  defence,  and  to  stand  upon 
our  guard ;  the  enemy  might  in  a  sltort  tuue 
hare  been  upon  our  coasts :  yet  your  lordships 
know  what  was  said  to  tliat.  And  as  the  Pe- 
tition looks  back  to  those  things  that  are  taken 
off  their  hands,  so  it  looks  forward,  and  pro- 
vides, that '  no  such  things  should  be  taken 
hereafter  by  the  power  of  the  king  alone,  al- 
though upon  matter  of  necessity.  And  all  this 
was  a  Petition  not  of  favour  merely,  but  in  point 
of  right,  according  to  our  laws  and  statutes, 
which  are  the  statute  25  Ed.  1,  tlie  statute  Ue 
Xallagio  noo  Concedeudo,  and  Magna  Cbaria, 
the  ground  of  all.  And  to  all  these  his  majesty 
'  promiseth  such  things  should  be  done  no  more. 
And  they  not  content  with  this,  his  majesty 
gives  this  answer,  *  Soit  droit  fait.* 

I  csinnot  leave  this  great  strength  thus,  but 
bring!  it  home  co  this  very  case.  The  substance 
of  thi*t  Petition  being  for  charging  of  the  subject 
out  of  parliament  by  the  royal  power,  when  this 
Petition  had  passed  the  lower  lioose,  it  came  to 
the  lords ;  mid  upon  some  motion,  there  was  a 
prop4)sitiQn  of  a  Saving  to  be  piit  in  the  end  of 
the  Petition,  Saving  the  sovereign's  power, 
vk'hich  liis  majesty  is  entrusted  uith  for  the  de- 
fence of  the  kingdom.  All  this  your  lordships 
know,  that  after  several  conferences,  in  the 
conclusion  the  Petition  passed  without  any  Sav- 
ing. 

My  lords,  upon  what  reason  this  Saving  was 
left  out,  your  lordships  may  see  by  the  record, 
which  your  lordships  and  the  rest  of  the  house 
best  know,  and  whether  upon  this  reason  or 
oot.-'Tliat  the  laws  the  Petition  went  on,  whe- 
ther the  Saving  would  stand  with  those  laws. 

My  lords,  it  appears  that  the  first  Answer 
waa^  that  the  laws  should  be  put  in  execution ; 
fet  IB  th«  dose  there  i»  put  ia  a  taving  of  the 


prerogative :  but  this  Answer  dkl  not  sstisfj ; 
and  tlierefore  there  was  a  general  Answer, 
*  Soit  droit  fait.'  But  now  what  was  granted 
by  the  laiit  Answer  more  than  by  the  former, 
only  that  the  law  was  left  more  absolute  ? 

As  to  Uiat  coroinissiou  of  advice  for  conside- 
ration of  means  to  raise  supplies,  and  it  was  for 
defence,  and  a  necessary  defence,  and  that  did 
not  bear  delays,  that  commission  was  laid  dowo 
by  his  majesty  ;  yet  in  tliat  there  was  no  mors 
than  this  consideration,  how  supplies  mieht  io- 
stuntly  be  raided,  which  could  not  endure  Re- 
lays by  impositions  or  otherwise,  tkiat  is  stiU. 
lawful  ways.  If  there  had  been  any  to  la v  a 
cbatge  on  the  subject  by  way  of  loan,  then  that 
commission  had  not  been  excepted  against; 
yet  his  majesty  was  pleased  to  fay  down  this 
upon  the  desire  of  the  house. 

I  conclude  with  that  which  I  conceive  to  be 
the  judgment  of  botK  bouses  in  point.  It  is  the 
judgment  of  both  houses  against  the  Sermoa 
touched  upon  by  Mr.  St.  John,  which  I  shall 
press  as  far  as  it  will  be  applicable  to  our  case. 
—The  Sermon  was  to  shew  the  power  of  the 
kin^  in  case  of  necessity  to  lay  a  charge  on  the 
subject  without  a  parUament.  When  tliis  came 
into  the  lower  house,  this  was  the  main  and 
principal  charge,  I  say  not  the  sole  charge. 
VVhen  it  came  into  the  upper  house,  there  it 
was  pressed  against  tliat  divine  by  the  king's 
counsel ;  and  it  appears  by  tlie  journals  of  tb« 
upper  house,  that  the  crime  was,  that  he  sboold 
shew  the  king's  power  to  charge  the  sabject 
without  parliament.  It  appears  by  the  said 
journals,  that  the  Doctor's  excuse  was,  that  he 
meant  nothing  but  to  shew"  what  king^  might 
do  in  extreme  necessity  of  danger.  And  your 
lordships  may  read  in  liis  Sermon,  that  he 
s))eaks  of  necessity,  not  attending  the  slow  mo- 
tion of  parliamentary  advice;  so  that  it  is 
pinched  on  extreme  necessity  :  hot  neither  oue 
excuse  iior  the  other  did  serve  his  torn.  The 
oftence  is  acknowledged,  submission  made  in 
both  houses,  and  the  Sermon  called  in  by  pro- 
clamation. Ay,  butf  saith  Mr.  SoUcitor,  tbii 
Sentence  was  for  otiier  matters,  I  say  not,  but 
th^t  the  Sentence  was  for  this  thing  alone: 
there  were  other  things,  but  they  were  only  by 
the  bye  ;  only  occasioned  by  tks.  Now  bow 
far  this  case  comes  to  our  case,  I  leave  to  yout 
lordships  judgments, 

Tlie  Fourth  Day's  AncrucKTof 
Mr.  HOLBORNE. 

May  it  please  your  lordships  ;  I  have  tlios 
far  gone  on  in  my  proof  from  reason,  books, 
cases  and  authorities,  all  being  of  highest  na- 
ture, that  is,  by  the  laws  of  England  ;  that  the 
king  cannot  charge  his, subjects  without  their 
consent  in  parliament,  though  it  be  jtro  bow 
publUOf  or  for  case  of  necessity.  It  now  re« 
maincih  that  I  offer,  what  either  the  pracdct 
hath  ever  been  in  the  best  times,  and  tne  con* 
trary  practice  decried  firom  time  to  time. — la 
this  I  sliall  do  a  work  of  supererogation.'  It  is 
not  material  what  the  practice  is,  if  the  laws 
be  once  settled.    A  Uw  once  made,  overHruleth 
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all  practice  afterwards.    And  as  a  law  is  law 
before  practice,  so  it  U  law  againjit  practice : 


subjects  without  their  consent  could  not  be 
charged. 

From  the  practice  of  the  kings  themselves, 
eren  an  all  ages,  tliat  on  extraordinary  occa- 
^oos  they  have  resorted  unto  parliaments ;  aud 
when  ttiey  could  not  do  good  by  that,  they  hare 
made  many  borrowings,  as  appears  by  the  Pnr- 
liameot-Kolls.  What  other  courses  they  liave 
taken,  your  lordships  liave  heard  upon  the  former 
aigument.  And  when  the  king  received  these 
supplies,  it  came  voluntarily,  and  with  protes- 
tation, that  those  things  should  not  be  drawn 
into  example. 

I  shall  go  now  to  the  practice  of  the  subjects 
part.  First,  I  shall  go  as  high  as  the  Saxons 
lime.  That  of  Danegdt  did  be|{;io  by  a  common 
consent :  and  in  tlie  very  laws  in  Mr.  Lambert, 
it  is  said  ttatutum  at.  Though  it  always  did 
jiot  signify  a  statute,  yet  when  it  was  written 
by  one  that  knew  the  laws,  and  writ  of  the 
Jaws,  it  must  be  so  uken.  Tilburiensis  saith, 
as  it  was  the  act  of  the  king,  so  it  was  the 
petition  of  the  commons ;  *  Scatutum  est  a  re- 
*  gibus,*  still  the  king.  It  is  strange  in  that 
lime  of  Ethelred,  wlien  Danegelt  was  so  great 
and  common  as  it  was,  the  subject  being  easily 
«farawH  unto'  it,  that  the  king  should  not  ask  it, 
l^ben  he  mig|it  have  it  for  asking.  But  this 
Danegelt  being  raised  by  Etbelred  upon  emer- 
gent occasions,  as  it  was  not  like  to  be  always, 
eo  the  provision  was  not  for  all  times. '  After 
him  came  in  some  of  the  Danish  kinn,  and 
they  continued  the  Danegelt.  .And  what  be- 
came of  those  that  were  the  collectors  of  the 
Danegelt  between  Ethelred  and  the  Confessor, 
doth  appear  m  Huntingdon,  and  how  the  peo- 
ple dia  decry  it  in  general ;  then  it  was  laid 
down  ni  graviumum,  as  appears  in  Ingulphus. 

Edward  the  Confessor  he  laid  it  down.  At 
the  Conquest,  still  they  go  on  with  the  Dane- 
gelt. It  was  part  of  the  terms  made  by  the 
xjeople  with  several  kings,  that  it  should  be 
lie  laid  down :  and  king  Stephen  did  promise 
to  lay  it  down;  though  notwithstanding  they 
'  did  now  and  then  take  it  up.  In  Hen.  2*s 
time  yet  still  more  complaints,  and  tliat  was 
lefl  out  of  the  charter  or  king  John.— l]he  use 
of  all  this  is.  That  though  there  were  a  practice 
ander  preteoce*for  defence  of  tlie  kingdom,  yet 
the  fieople  did  decry  it;  it  was  not  such  a 
practice  as  could  bring  in  a  law. 

When  Danegelt  was  thus  .laid  down  for  the 
time  of  king  John,  Hen.  3,  and  Ed.  1,  in 
which  times  practice  for  shipping  will  not  be 
matefialy  for  in  all  those  times  the  very  ship- 
ping it9^  was  decried,  pari*  95  Ed.  1,  there 
the  very  charges  of  the  subjects  for  shipping 
were  the  complaint,  the  complaint  is  the  thing 
I  am  upon.  After  the  36  Ed.  1,  and  the  sta* 
sute  De  Tallagio  non  Concedendo,  the  course 
of  these  proceedinfpi  did  alter;  for  before  in 
^  ho  ieot  lorth  wnu  under  »  great  peoal^i 


and  89  Ed.  1,  m.  10,  he  contracts  for.fais  ships, 
and  they  go  at  his  charges.  P.  76,  Ed.  1,  Rot. 
35,  Reginald  de  Grey,  when  the  Scuts  entered 
the  kingdom,  he  was  commanded  to  bring  sea- 
men out  of  their  counties,  and  he  durst  not 
without  money;  and  thereupon  he -had  money 
out  of  the  exchequer. 

But  the  answer  was,  This  was  for  Scotland. 
—For  that  no  doubt  this  war  was  at  liome,  for 
in  the  26  the  Scots  had  entered  the  kingdom. 
Br.  Trin.  32Ed.  l,Rwt.  11.- 

I  come  nuw  to  Ed.  S'stime;  there  is  not , 
much  against  os,  but  for  us.  This  I  shall  ob- 
serve, that  the  first  writ  that  went  out  was  9 
Ed.  S.  It  is  true  a  Mandamus  went  out  for 
shipping,  and  against  an  enemy,  and  for  defence 
of  the  kingdom :  but  how  f  Not  a  <  Mandamus 

*  firmiter  miungentes,'  nor  <  sub  pceua  foris- 

*  facturae,'  but  a  '  Mandamus  rogautes,'  and 
the  means  of  compeUiug  *  quatenus  honorem' 

*  nostrum  et  salvationem  vcstruin  diligitis.'  So 
you  see  how  tlie  course  of  Uie  law  altered  in 
that  time. 

I  come  to  Ed.  3,  for  I  will  but  touch  upon 
every  time,  and  offer  but  one  thing  to  shew  the 
practice  in  it.    As  I  find  a  statute  in  the  be- 

Spinning  of  his  reign,  concerning  provision  made 
or  wars,  so  I  find  an  execution.  Rot.  Scot.  1 
Ed.  m.  8,  there  went  out  two  writs,  and  they 
were  concerning  raisiug  of  •shipping,  and  ia 
respect  of  the  Scots  entering  that  year.  This 
is  that  I>put  it  for,  to  shew  that  upon  that  occa- 
sion 1  Ed.  3,  soldiers  were  paid,  although  for 
the  wars  in  Scotland.  It  doth  recite  that  the 
Scots  had  entered  the  land  tliat  year,  and  did 
make  further  preparation ;  and  if  they  could 
not  have  their  peace  on  their  own  terms,  they 
would  proceed.  '  Consideratisetiompericulis/ 
for  it  wasin  ar/tcit^  nerecfi/a/is;  he  giveth  a 
command  that  there  should  be  ships,  but  it  is 
a  <  mandamus  rcMpmtes,'  nothing  at  all  by 
compulsion  or  forreiture  in  the  writ,  *  sicut 
^  honorem  nostrum.'  It  appears  by  the  writ, 
that  he  said,  he  sent  money  at  that  time  for 
the  victuals  for  the  soldiers;  and  this  very  writ 
was  *  pro  salvatiotie  regni/  apd  that  we  could 
not  be  safe  without  shipping :  and  this  was  in 
a  pure  and  innocent  time. 

I  will  nut  say,  that  in  all  the  actions  of  Ed. 
3,  he  never  broke  this  rule ;  your  lordship  know 
what  wars  ho  had,  and  what  necessities,  and 
what  those  necessities  brought  him  to;  but  ha 
was  so  far  from  justifying  of  himself  as  it  ap* 
pears  by  Daniel's  History,  that  he  sent  to  tha 
archbishop  of  Canterbury,  to  pray  for  him, 
and  desired  the  people  not  to  think  ill  of  hha 
for  laying  those  charges  upon  them  in  case  of 
necessity.  13  Ed.  3,  lior  Aim'.  Your  lord- 
shins^hall  see  upon  that  acknowledgment,  how 
he  began  to  alter  his  ooursa.  Parliament  Roll, 
13  Ed.  3,  though  he  laid  chai]ges  before  now, 
he  calls  a  parliament,  and  desires  supplies  lor 
shipping  that  way ;  and  that  acknowledgment 
19,  will  answer  home  that  famous  jear  of  10 
Ed.  3. — Next,  my  lords,  to  shew  the  decrying 
of  the  people  in  this  time  of  shipping  ftsdf  in 
the  rolls  of  %l  %n<|  ^X  Ed.  1|  ther^  the  people 


IQQ$)    STATE  TRIADS^  13  Cb.  I.  1637. 

said  thfty  were  not  to  bt^tr  the  charge :  so  it 
wu  DO  practice,  ibr  the  commons  did  decry  it. 
That  for  HobbellerB,  they  were  at  the  charge 
cf  the  county  before  35;  but  that  they  were 
complained  of  in  parliament,  wherein  the  sta- 
tute of  95  Ed.  3,  was  made.  But  all  that  I 
aim  at  in  this  i»,  whatever  the  contrary  practice 
was,  to  out^balance  it  by  the  contrary  opinion, 
and  claim  of  the  kingdom;  and  the  practice  I 
hope  shall  not  be  able  to  make  it  iitw. 

I  come  now  to  the  time  of  Richard  t,  for  his 
time  I  shall  remember  bat  one,  Tr.  7,  Rich, 
fi,  m.  15,  *  de  contribiiendo  ad  costodram  maris,' 
diere  is  a  recital  of  Uanegelt;  and  that  the 
Bubftidies  that  the  king  had  were  not  sufficient, 
MMl  therefore  commnnded  an  aid,  bnt  to  do  it 
grgtuiter,  I  do  obser\'e,  that  all  ship- writs  do 
and  in  the  time  of  Ed.  3,  one  or  two  perliaus 
taay  be  t^er,  and  therefore  I  do  end  with  the 
practice  of  those  times;  but  from  those  times 
downwards  to  Hen.  8,  this  was  offered,  and 
not  denied;  That  there  are  sereral  records, 
how  the  kings  of  England,  both  at  sea  and 
taad,  did  bear  the  charge  of  defence ;  and  all 
tlie  answer  was  that  it  doth  not  appear  how 
Qha  king  doth  raise  the  monies. 

Fer  die  time  of  Hen.  4.  8  Hen.  4,  Parlta- 
Ineiit-ltoll ;  a  coroplaifit  of  the  commons,  of  a 
eaaiarission  for  building  of  galleys  for  defence: 
And  aheir  coasplatnt  was,  that  it  was  done 
«»ithoiit  consent  of  parliament,  which  ought  not 
to  be  done;  and  tnis  commission  is  repealed. 
nii  thews  the  decrying  of  the  subject,  and  diat 
the  practice  hath  been,  that  the  defence  was  at 
tise  charge  of  the  king. 

i  have  thos  finished  the  nef^iTC  part  of  the 
stfgarocnt,  that  the  subject  is  not  compelled  to 
find  shipping  for  defence  at  their  own  charge. 

Next  for  the  positive  part,  that  the  cmrge 
iKUki  in  cawt  ordinarY  and  axtraordinary  lies 
«tt  the  kkip;,  anil  that  by  the  coamBaon«Iaw ;  and 
that  the  king  hath  provision  and  consideration 
foric 

Mylords^  for  previsions  regalarly,  whatso- 
•ver  estate  is  m  the  king  in  the  politic  capacity, 
ii  Hi  hhn  at  Her,  and  not  in  him  in  his  natural 
oapatity ;  and  what  is  in  ham  so,  is  for  the 
benefit  of  the  kingdom :  and  that  hath  ever  been 
iIm  gfoond  of  dw  acts  of  resumption,  and  some 
af  HMMiptioo  made  by  Hen.  7,  where  lands 
mme  amoad  by  him,  he  made  a  resumption  ; 
and  those  aaanT  privilegps  that  the  kin^  hath  in 
lam,  ara  as  Met  in  his  politic  capacity.  All 
fvhieh  oasas  aw  put  together  in  Calvin's  cate  in 
the  4(h  report.  And  not  only  in  England,  bat 
in  all  Chrislendom,  all  ettales  in  princes  are 
beM  for  the  beaefit  of  the  kingdom,  as  well  as 
for  theaieelves ;  and  that  is  not  denied  bv  king 
James  in  his  answer  lo  Perran ;  he  would  have 
it  absohitely  to  be  le  that  purpose.  All  timt  is 
to  the  advantaf^  and  honour  of  the  king,  is  for 
tfie  benefit  of  tite  kingdom. 

My  lords,  from  the  considenrtion  of  the.in- 
Cferest  of  the  kingdom  in  the  estate  of  the 
priace,  the  parliaments  have  iso  often  offered 
Iheir  seraice  to  the  king :  And  the  parliament 
k  fofiaer  tiines  did  reqaiiu  a  hand  in  the  nam" 
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Ing  of  a  treasurer ;  they  called  it  aa/i^ta  amt. 
A  ad  it  was  5  Ed.  3,  in  a  parlinnent,  but  re- 
pealed 15  Ed.  3.  And  for  ancient  land  of  the 
crown,  they  i%et«  not  devisable  oat  for  that 
reason :  and  that  uotie  should  buy  the  laad 
of  the  crown,  for  it  was  not  alienable  in  that 
time. 

My  lords,  in  the  form  of  onr  gnvernmenr, 
the  king  in  the  iuppositi<m  of  the  laws  bad  all 
these.  By  the  books  cited  by  Mr.  St.  John, 
nil  wera  in  the  crown,  and  being  so,  they  were 
for  the  service  of  the  kingdom;  and  that  is  rtiu 
reason  that  all  land  is  held  immediately  or  me- 
diately of  the  king.  At  a  lord  of  a  manor, 
when  he  hath  a  circuit  of  gronnd,  heietts  unu 
part  to  one  man  to  plow  in  knights-service, 
and  part  he  keeps  for  himself.  So  the  king 
when  all  was  in  hhn,  be  disposed  of  some  for  the 
service  of  the  kingdom.  Hence  ariseth  the  te- 
nures originally.  Aaahay  kept  in  their  handt 
pahices  and  demeso,  to  for  public  service  they 
made  distribution  of  certain  lands  for  pnblie 
defence ;  some  by  Knights-Service,  tome  by 
Scntage,  some  by  Corna^,  and  some  for  Cas- 
tle-guard and  Grand  Serjeanty,  all  for  the  ser- 
vice of  the  kingdom ;  and  tenures  per  haramh' 
gikm,  which  was  an  eminent  seivioe,  at  appean 
by  the  books  of  the  Knights  Fee;  Betty  Ser- 
jeanty  for  meaaar  offices,  and  Grand  Serpeanty 
for  greater  offices.  Divers  lands  were  given  to 
find  ships,  as  in  Doomsday-hook,  bendes  Ihe 
Cinooe-Perts,  which  were  to  find  a  certaiu 
number ;  and  so  some  inland  towlit  did  find 
ships,  but  how  ?  As  by  tenure,  not  ffeaerally  sn 
subjects.  And  though  Mr.  St,  John  did  orga 
one  or  two  precedents  by  way  of  eiaaple,  ffH 
he  said  not  there  were  no  more. 

Mr.  Solicitor  did  give  an  answer,  that  al 
those  came  out  of  the  estate,  what  was  that 
charge  to  the  public  P— ll  is  true,  if  the  king 
had  that  for  himself  orignally,  he  said  weH ; 
bnt  if  it  was  in  him  oripnaliy  pro  regno  as  well 
as  for  himself,  then  it  is  othenvise, 

But  it  hath  been  said,  what  ara  a  few  men, 
or  one  ship  ?  But  it  appears  in  Doomsday-book, 
the  kiite  hath  a  great  narv.  There  wem 
00,000  Knights  Fees  in  the  Conqueror's  rime : 
and  though  divers  seijeanties  are  turned  into 
rents,  yet  the  revenue  is  the  same.  I  shew  it 
for  this,  that  liiere  was  a  provision  made  in 
the  instittition  of  our  frame  of  government, 
but  for  the  guarding  of  diC'sea  more  particu* 
laHy. 

The  king  for  the  Kuarding  of  the  seas  batk 
all  the  natural  profits  thereof;  as  all  graat 
fishes,  whales,  sturgeon,  &c.  and  all  other  pro- 
fits of  the  sea,  if  the  king  weuM  take  them ; 
and  so  letters  of  marque ;  and  though  some  of 
th«>m  are  got  into  the  subjects  hand$,  yet  orig^ 
nally  they  did  belong  to  the  king.  So  the  old 
Customs  by  the  common  law,  antiftta  coneHt-- 
tudo :  and  su  hoMeth  sir  John  Davres  in  the 
customs  of  Ireland.  So  Prizes  and'  ltti|>osiw 
tions  ara  for  the  defence  of  the  sea.  So 
Tonnage  and  Poundnge,  ^^  Mch  was  originally 
granted  for  ordinary,  but  oftentimes  opon 
emergent  eocasionsi  it  fppeatrt  it  Was  granted 
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with  rol«repce  to  toll ;  and  sach  thinp  are  no* 
thipg  to  our  main  case;  and  that  book  wiU . 
prove  stroDfMt  apainst  the  king.  The  maia 
case  was  conoemiog  a  new  oiBce  of  measurage 
erected  wttb  a  fee :  this  was  pro  bonopuUicti^ 
yet  as  action  broqgbt ;  it  bepui  in  11  £d«  4. 
Tlien  Cometh  the  Mrltament  in  IS,  and  this  waa 
complained  of  to  be  against  thestatutet,  thai 
prviTide  that  90  taxes  Aouki  be  laid.  The  tm* 
swer  is,  let  the  statute  be  observeA. 

To  the  cese  of  toll,  which  Bar  oomnuMi  nm^ 
cessiry  to  maintain  traffic,  and  because  thesp 
muit  be  a  powar  in  somebody,  and  without  » 
fiee  eot  possible  to  maintain  the  charge,  il  ia 
allowed  it  may  be  done  by  the  king:  but  in  oar 
case  here  is  no  oommon  necessity,  here  is  9 
thing  that  may  seldom  or  never  happen.  The 
ground  of  granting  toll  b  this,  because  it  ie  • 
fro  bono  publico ;  yet  if  not  for  oommon  ne* 
cessity,' the  king  could  not  doit.-^Nest,  the 
toll  is  not  so  much  a  charge,  it  is  quid  pro  oito : 
in  the  5th  Report  it  is  toid  there,  that  it  u  no 
cfaaige;  for  tlie  benefit  in  the  thing  itself  will 
quit  the  charge.  Again,  toll  is  but  inttr  mini- 
mum, this  of  weight ;  and  though  an  aiguaeni 
will  hold  o  minori  ad  mejui  in  the  negative,  be* 
cause  a  man  cannot  do  a  lees,  therefore  not  a 
greater ;  but  not  in  affirmatives,  because  he 
can  lay  tbosej  therefore  greater,  non  uquitur. 
Next,  for  toll ;  no  man  is  forced  to  pay  toll, 
becau^  no  man  is  compelled  to  come  to  the 
mairket ;  if  he  will  come  voluntary  and  receive 
tJie  benefit,  then  there  is  reason  he  sliould  pay 
it ;  'but  this  is  not  our  case.  Lastly,  the  law 
doth  allow  in  this  necessity,  in  case  of  toll,  to 
the  king  a  power  to  grant,  yet  the  law  doth 
not  leave  the  king  absolute  judge  of  the  quan^ 
turn :  for  if  the  toll  he  not  proportionable  to 
the  benefit,  the  patent  is  to  be  avoided,  as  in 
case  of  a  fine  uncertain.  Now,  my  lords,  in 
our  case  here  is  no  judge  of  the  proportion  but 
the  king ;  so  tlie  argument  is  thus :  If  the  law 
admit  not  the  king  to  chaige  but  in  common 
necewiiy,  thou  not  in  cases  that  may  happen 
but  seldom  or  never ;  if  not  in  small  things, 
then  not  in  greater. 

I  come  now  to  practice  :  and  for  practice, 
whenr  there  is  no  opinion,  either  fi>r  records 
or  books  to  warrant  it,  it  b  something  weak, 
especiaUy  when  there  is  no  urgent  occasion. 
For  the  practice,  1  shall  give  this  general  an- 
swer :  if  I  can  satisfy  your  londships  by  autho* 
rities  of  parliament,  how  the  law  standeth  ;  the 
contrary  practice,  either  before  or  after,  is  not 
material;  and  for  that,  I  must  leave  it  to  your 
lordships. 

Your  lordships  have  heard  us  r(ad  the  words 
of  the  acts  of  parliament,  and  explain  our. 
meaning  thereon,  and  we  have  brought  them 
home  to  our  case.  It  will  be  hard  to  make  an 
exception  if  the  act  be  general. — For,  my  lords, 
the  practice,  it  consists  of  two  parts.  First, 
arrays  of  men.  Secondly,  of  shippins,  and  for 
shipping ;  *  de  navibus  oonirreganais,  or  *  muni- 
'  end  is'  and  '  inveoieBdis.' 

For  practice  of  arravs,  I  ahatt  lay  them  by^ 
and  give  tbem  agtpeial  answer :  fi>r  thfre  were 


fro  talvt^tme  r^gni^  and  out  granted  amongst 
other  (hings,  but  by  itself.  But  in  latter 
times,  when  it  was  settled  upon  the  pnnOe 
for  liib,  then  it  was  for  extraordinai]^  de- 
fence, and  to  have  mone^  in  readiness  tor  an 
instant  occasion :  for  it  is  said,  in  the  very 
grant  tb  king  James,  that  the  king  must  not  be 
without  money;  and  therefore,  towaide  his 
chaiges  upoB  an  instant  he  must  have  it  ^  And 
though  it  was  granted  on  particuhur  occasions, 
yet  that  is  enougb-that  it  was  granted  00  great 
occasions ;  and  this  was  granted  out  of  their 
love  to  him.  The  words  of  the  act  1  Jac. 
apeak  of  a  sudden  invasion ;  now  whether  this 
is  bv  sea  or  land,  it  is  general. 

My  lords,  I  shall  now  upon  the  whole  observe 
what  I  have  made  i^mm)^  either  upon  those  ge- 
J^eral  stototee,  that  Uie  king  shall  la>  no  chaige, 
or  rather  by  the  books,  that  the  king  cannot 
charge  for  little  things;  or  upon  the  practice 
of  times,  wherein  ev«ry  time  the  king  hath  been 
at  the  chaig^  and  when  it  hath  been  on  the 
aulject  (hey  have  decried  it.  How  you,  my 
lords,  believe  it  in  point  of  right,  i  leave  it  to 
your  judgments. 

My  lords,  I  shsU  go  on  to  the  answer  of  Mr. 
Solicitor;  I  have  made  a  reply  to  all  his  an- 
swers to  our  positive  part.  It  remains  I  should 
ofier  an  answer  to  his  positive  part.  First,  I 
shall  give  a  aeneral  answer  to  his  whole  argu- 
ment; for  if  the  case  be,  as  we  conceive  it  is, 
that  the  point  of  selas  rf^ai  is  not  no^in  ques- 
tion, the  argument  will  fall  off.  11^  far  talus 
regni  is  in  the  esse  notwithstanding^  I  shall 
argue  over,  and  examine  tlie  nature  of  his 
proofii. 

I  am  sure  he  had  none  from  parliament,  ei- 
ther act  or  declaration  of  both  houses ;  what 
there  is,  is  against  him.  The  answer  of  the 
kiiig»  with  the  jodpnent  of  both  houses,  is  a 
main  thing  in  point  of  right.  I  did  not  receive 
any  legal  material  record,  hut  that  of  the  abbrjt 
of  Bobertsbridge,  nor  any  book-cases  in  point, 
where  it  is  said  the  king  shall  chaige,  but  the 
books  SS  Ed.  4. 1  shall  answer  these  first,  prac- 
tice next,  and  reasons  last. 

To  hegio  with  the  case  of  the  abbot  of  Ro- 
heftsbridge,  which  was  opened  by  both  sides. 
It  was  86  Ed.  1,  the  abtioti  had  land  agisted 
ad  ctutodiam  morii  ;  and  in  an  action  brought, 
the  abbot  pleads  that  he  had  found  a  horse  for 
the  same  land.  Here  is  an  argument,  that  the 
abbot  doth  admit  that  the  king  might  agist 
edrtolod'  marit:  now  if  that  admittance  in 
this  case  should  be  of  any  ^authority  to  alter 
your  judgments,  I  shall  leave  it.  The  abbolls 
counsel  did  no  more  than  a  discreet  counsel 
would  have  done.  If  an  action  bo  brought  for 
word*,  and  it  appears  the  accaon  will  not  lie, 
what  then  i  If  the  abbot  had  a  plea  that  he 
waa  agisted  to  find  a  horse,  what  reason  had  he 
to  pot  himself  on  matter  of  law  with  the  king  ? 
So  the  authority  can  be  nothing  against  us  ; 
and  at  the  best  the  case  did  rest  there,  and 
went  no  foither. 

For  the  book-case,  IS  Ed.  4,  where  it  is  said, 
Ant  tho  king  can  lay  *  choife,  that  book  is 
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very  few,  if  any,  thai  went  from  the  beginning 
of  Hich.  %  but  only  to  see  if  they  be  armed,  et 
promptiy  nnd  that  is  made  by  the  statute  of 
Winchester.  It  is  one  thing  to  see  that  they  be 
armed  and  in  readiness  ;  and  another  thing,  at 
whose  charge  they  shall  go  :  that  appears  not 
out  of  those  arrays.  There  is  no  doubt  but  the 
subject,  on  the  statute  of  Winchester,  ought  to 
be  ready  witli  arms,  and  in  his  county  to  make 
defence ;  and  upon  occasion  he  ought  to  go  out 
of  his  county,  bat  at  whose  charge,  that  is  the 
question.  And  if  those  writs  of  arrav  were  the 
same  with  the  commissions  now  to  the  lieute- 
nant, yet  I  know  not  how  ;  this  is  my  argument 
in  the  case :  and  so  your  lordships  see'  that  a 

S-eat  number  of  the  arrays  falls  off  this  way. — 
ut  if  arrays  had  been,  and  at  the  subjects 
charge,  vet  .against  the  statute;  I  leave  it  to 
your  lordships  to  judge,  how  far  practice  shall 
be  an  argument. — But  for  shipping,  for  writs 
'  de  navibus  congregandi^,'  those  are  nothing ; 
for  the  matter  is,  wliether  they  shall  be  paid 
before  they  goj  and  many  of  tlie  ship-writs  are 
of  that  nature.  No  doubt  but  the  king  may 
command  '  ad  congregandas  naves,'  to  use 
tliem  upon  occasion;  but  the  matter  is,  at 
whose  cnsrge  they  shall  be.  And  for  all  the 
writs  that  are  to  find  ships,  I  hope  those  writs 
are  not  conclt/ding. 

My  lords,  for  tJio«e  writs  that  are  tumptibut 
propruM ;  a  writ,  and  no  more,  without  execu* 
tioo,  is  not  a  practice  sufficient  to  make  a  law, 
no  more  than  a  common  evidence,  %then  to 

rove  right  by  usage.    Now  whether  or  no  they 

lave  shewed  a  gcrueral  execution,  by  obeying 
and  doing  it  at  their  own  charge,  or  money 
levied  upon' them,  I  leave  it  to  your  lordships ; 
I  see  no  proof.  It  may  be,  such  writs  might 
be ;  but  that  tlicre  was  an  execution  of  them 
at  their  own  chaige,  or  money  levied  on  them, 
we  see  no  such  thing.  And  if  writs  were  to 
find  shippinw  in  these  limes,  it  is  like  the  mo- 
nies were  returned  by  the  counties,  and  so  the 
receipt  might  shew  it,*  especially  if  inland  coun- 
ties, where  nothing  could  be'  had  from  them 
but  money. 

But,  my  lords,  to  examine  on  those  grounds, 
whereby  a  practice  must  make  a  law:  iftliis 
charge  be  within  the  words  of  the  law,  no 
practice  can  take  this  out  of  the  way  of  excep- 
tion. The  practice  must  either  shew  that  was 
the  common  law,  and  so  geturatii  cowatetudo, 
or  must  declare  the  meaning  of  a  statute  by 
coii&tant  consent ;  which  must  be  of  those  that 
could  consent,  and  those  whicbdid  not  express 
a  disassent. 

We  arc  now  upon  inquiry  as  on  practice, 
though  the  king  cannot  generally  lay  a  charge, 
yet  whether  he  can  do  it  in  tliis  case,  to  make 
an  exception  of  law ;  it  must  be  done  by  use 
and  practice  ;  as  to  make  a  law  practice  doth 
not  make  common  law,  but  as  it  is  a  proof  of 
common  consent :  for  all  laws  are  made  two 
ways. 

First,  By  express  consent  of  parliament :  or, 
secondly,  by  use,  from  time  to  time,  whereby 
it  doth  appear  this  was  excited,  and  the  ose 


n; 


becomeik  a  common  law  •  so  as  still,  if  an  use 
doth  make  a  law,  snch  use  it  must  be  as  doth 
i>fove  a  tacit  consent.^Next,  as  the  use  must 
bind  the  kingdom,  so  it  must  be  general  over 
ali  the  kingwm ;  it  is  not  enough  to  be  at  some 
times  and  seldom,  bat  it  must  be  iemptr  tadem^ 
And,  lastly,  it  most  be  reasonable. 

I  shall  examine  on  these  rules,  for  these  are 
undoubted  roles  to  examine  a  law  by,  the  writs 
of  Hen.  3,  Ed.  1,  and  Ed.  3.  In  all  these  times 
the  practice,  as  to  this,  will  not  make  a  kiw ; 
here  will  be  no  proof  of  a  con8ent.<^First,  For 
Hen  3,  to  38  Ed.  1,  here  the  subject,  as  before 
the  complaints,  which  begot  the  charter  of  king 
John,  was  upon  the  charges  imposed  on  the 
subjects;  so  afterwards,  until  the  25  Ed.  1, 
the  law  of  the  liberty  of  the  sobiect  was  not 
settled  :  Ibr  though  king  John  did  grant  his 
charter,  yet  the  pope  did  dispense  with  him, 
and  he  broke  it,  and  so  it  rested  till  &  Hen.  3. 
So  all  this  time  the  subjects  of  England  were 
under  power;  and  what  in  that  time  he  might 
do  by  duress,  was  not  by  consent.  Then^ 
9  Hen.  3,  he  made  a  charter,  yet  from  time  to 
time  he  broke  it,  thouch  he  desired  to  be  ex- 
commanicaied  if  he  did  it ;  and  so  it  rested 
until  95  Ed.  1,  and  then  with  much  ado  was 
gotten  a  Confirmatio  Chartarum  :  yet  this  sa- 
tisfied not  at  all.  Till  88  Ed.  1,  Mag.  Chart, 
not  observed.  I  coold  shew  divers  cases  point- 
blank  against  these. 

The  statute  28  Ed.  1,  saith  expressly,  that 
this  charter  was  not  ob^rved ;  and  it  was  once 
a  ponishment  for  those  that  were  the  breakers 
thereof.  Now  when  acta  of  parliament  declare 
that  the  law  of  the  liberty  of  Ei^land  was  not 
observed,  I  shall  not  need  to  shew  any  rec<mi 
how  it  was  broken  :  so  that  ail  the  practice  in 
Heu.  S*s  time,  though  much,  yet  that  will  not 
serve  the  turn ;  for  that  gnvemmcnt  was  more 
of  ibrce  than  law.  But  for  that  of  Hen.  d'a 
time,  I  shall  give  a  further  answer ;  Uie  very 
courts  of  justice  were  shut  up,  then  it  was  i» 
flagrante  bello. 

And  for  £d.  l*s  time,  all  the  main  ones  con- 
siderable were  immediately  before  the  making 
of  that  statute ;  if  rightly  apprehended,  they 
did  particularly  occasmn  that  statute ;  so  thie 
subject  did  deny  it,  and  it  is  a  dis-assent. 

After  28  Ed.  1,  little  considerable  >  and  Ed. 
1,  when  he  made  S8  Ed.  1,  when  the  charters 
were  confirmed,  yet  he  had  \msQhejurtcorcm^ 
which  did  not  please  the  subject;  and  after- 
wards, notwithstanding  he  made  some  grants 
in  parliament,  ye^t  sometimes  he  did  revoke. 
Y^ur  lordships  know  what  a  great  renunciation 
he  made ;  but  as  some  of  our  historians  observe, 
when  he  had  occasions  for  moneys  he  did  grant, 
but  otherwise  did  not ;  so  that  in  all  his  time 
the  subjects  did  not  conseut,  but  as  much  as 
they  could,  did  dis-assent:  and  in  the  25Ch, 
you  see  how  the  practice  did  alter  for  com- 
manding of  ships. 

Next  for  Ed.  2,  for  his  time,  we  see  bow  he 
went.  In  the  beginning  of  his  reign  he  sends 
but  a  mandamuM  rQgani€$,  In  the  end  of  bis 
reign,  whcdier  bis  government  was  more  of  lam 
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|h«n  power,  I  leave  .to  vour  loifdships ;  that 
little  practice  that  waj,  if  it  dotb  come  home, 
is  not  ftutiicient  to  make  a  law,  who  was  under 
will. 

Next  for  Ed.  3,  for  him  in  his  best  times, 
you  fiee  how  he  went,  he  laid  not  the  charge  on 
the  subject  at  the  first ;  afterwards  there  it  np 
age  wherein  there  were  so  mauj  complaints  as 
in  his  time,  from  the  first  to  the  last;  and  not 
onlj  in  this  of  shipping,  which,  as  often  as  it 
wasy  there  was  still  complaint,  but  in  imposi- 
tions on  merchants!  whereupon  lord  Latimer 
was  imprisoned  :  so  that  in  point  of  chQr>:e,  the 
subject  did  inforc^  him  upon  it  in  time  of 
oeces&itj.  So  that  in  those  times  tlie  practice 
will  not  be  any  argument  against  us. 

That  of  10  Ed.  3,  he  confessed  that  he  had 
laid  too  heavy  charges  on  the  subject,  and  did 
ask  forgiveness ;  so  here  was  no  consent,  but  a 
several  dissent  by  their  several  complaints. 
And  if  I  uke  oflf  these  three  kings  reigns,  I  take 
off  all  (he  force  of  practice  concerning  shipping; 
for  from  that  time  afterwards  you  will  find  very 
little,  for  what  comeih  afterwards  is  but  for 
natters  of  arrays. 

The  next  thmg  is,  that  every  practice  that 
must  brine  in  a  lav^  must  be  constant  and  con- 
tinual, so  long  together  as  may  bring' it  into  a 
custom. — Now  out  of  nhat  your  lordships  have 
beard,  if  you  conceive  in  the  time»  of  those 
three  kings,  that  they  had  one  way  and  the  Sub- 
ject another,  then  there  b  no  constant  practice 
to  lay  it  on  the  subjects:  And  for  Arrays,  I 
conceive  them  to  be  no  part  of  the  case.-— And 
for  the  next;  if  practige  make  a  law,  it  must 
be  general  throiigh  the  whole  kingdom;  for 
that  is  our  case,  we  are  in  an  inland  county ; 
and  observe  how  few  writs  we  have  that  went 
over  the  whole  kingdom :  Nay,  have  yon  any 
that  proveth  it  indeed?  That  they  went  to  some 
inland  counties  it  iK  true,  hut  that  they  went  to 
all  throughout  the  kingdom,  you  shew  not. 

Now  if  you  will  have  a  practice  to  brin^  in  a 
law,  you  must  not  bring  your  practice  by  pieces ; 
at  one  time  in  one  part,  and  at  another  time  in 
another  part :  for  that  in  one  part  of  the  inland 
counties  alone  will  not  be  justifiable,  for  that 
was  to  lay  a  charge  on  the  one,  for  the  main- 
tenance of  the  whole ;  and  that  is  against  rea- 
son, and  the  reason  of  this  writ«  So  to  charge 
the  whole  kingdom,  you  must  shew  they  went 
over  the  whole  kingdom,  and  were  obeyed  bjr 
the  whale  kingdom;  for  obedience  in  some 
parts,  will  not  bind  all,  so  once  or  twice  will 
not  doit;  for  the  writs  that  have  been  pro- 
daced^  many  of  them  went  to  the  sea  towns 
only. 

Next,  my  lords,  admit  that  the  practice  had 
been  constant  from  king  John's  ume  down  to 
Hen.  S.'s,  so  to  this  day ;  under  favour,  as  the 
case  stnodeth,  your  lordsliips  could  not  find 
such  a  practice  as  could  now  introduce  a  law. 
The  custom,  which  must  be  of  a  manor,  you 
must  not. shew  the  beginning  of  it,  that  within 
time  of  memory  the  thing  was  not  so.  True, 
if  the  time  had  been  long,  and  I  cannot  shew 
when  it  hath  not  beeo^  that  is  time  out  of  niod. 

VOL.  Ill, 


To  examioe  this  upon  the  rule^  it  hath  been 
said,  that  from  the  time  of  lien.  2,  Danegeh 
was  taken  :  True,  it  was  taken,  de  fucto,  but 
not  dejure.  The  subject  was  not  at  that  time 
charged  both  with  Danegelt  and  shipping  too. 
Then  our  course  of  charghig  ilie  subject  to  find 
shipping,  must  begin  bince  that  time. 

But  perad venture  it  will  be  said,  as  sir  Henry 
Spelmao  in  his  Glossary,  that  when  Danegelt 
went  down,  this  other  came  in.  And  perad- 
venture  it  will  be  said,  this  is  enough  to  shew 
this  begun,  though  but  in  memory;  then  it  is 
hut  to  see  upon  what  warrant  of  law  this.be« 
gun. — If  Danegelt  had  not  been  legal,  then  thii 
to  come  ill  instead  of  that  which  was  not  legal 
is  -not  sufficient.  Now  for  Danegelt  it  was  not 
legal,  and  so  fallit  fundamentum :  if  it  had 
been  legal,  yet  not  so  pursued  in  tlie  course  as 
is  legal,  so  that  there  is  no  ground  for  it  on 
right  or  wrong.  Thai  Danegelt,  when  it  went, 
it  went  over  all  the  kingdom,  and  in  a  propoi^ 
tionable  way  to  all ;  yet  these  writs  for  shipping 
were  commonly  to  the  sea-towns,  and  but  some- 
times to  some  mland  towns.  If  Danegelt  weie 
on  the  land,  and  certain,  this  is  on  the  person^ 
and  uncertain;  this  respects  both  lands  and 
goods,  the  other  nut.  1  here  is  no  such  assti- 
rance  of  e(]ual  charging  in  this,  or  in  the  other, 
if  Danegelt  had  been  legal;  yet  whctlier  this 
coming  in  lieu  of  Danegelt,  being  of  a  far  dif- 
ferent nature,  be  legal,  I  leave  it  to  your  lord* 
ships  judgments. 

Next  to  examine  it  upon  another  reason, 
upon  the  reason  of  t^  practice.  If  the  prac- 
tice went  over  the  whde  kingdom  from  time  to 
time,  there  was  the  more  equality  ;  but  if  the 
practice  went  over  the  kingdom  but  by  degrees, 
sometimes  to  one  part,  sometimes  to  anotb^, 
though  over  all  the  kingdom  at  times,  yet  thia 
is  not  sufficient  to  make  a  law.  For  that  act 
which  is  unreasonable  in  itself,  and  not  agree- 
able to  justice,  will  never  make  a  law :  for  a 
law  will  never  arise  out  of  an  act  illegal.  Now^ 
my  lords,  when  a  charge  is  laid  upon  parts  of 
the  kingdom,  which  the  whole  should  bear,  it 
is  unreasonable.  I  will  not  deny,  but  in 
manors,  where  you  are  to  have  a  custom,  some- 
times on  one  piece,  and  sometimes  oh  another; 
this  may  be  good,  though  it  goes  not  over  the 
whole  manor;  because  in  this  act  there  is 
nothing  against  justice,  for  here  one  man  dotli 
not  bear  the  charge  for  the  whole ;  but  it  ii 
otherwise  in  our  case.  ) 

My  Lords,  I  shall  go  further;  as  for  the  in- 
land towns,  so  for  the  sea-towns,  we  do  not  find 
a  general  practice  of  all  sea- towns  together, 
sometimes  to  one,  sometimes  to  another;  if  any 
to  all,  yet  not  to  all  oftentipies. 

My  Lords,  admitting  arrays  would  be  mate* 
rial  m  this  case,  as  I  conceive  they  will  not ; 
yet  under  favour  they  will  be  no  precedent  for 
the  defending  of  the  sea,  the  case  doth  difier. — 
For  though  the  king  be  lord  both  of  sea  and 
land,  and  hath  in  them  both  the  sole  dominion; 
yet  in  the  sea  he  hath  tlie  whole  property^  ancft 
m  a  manner  all  the  considerable  protii  andpri* 
vilege;  the  subject  hath  bat  the  paiaa^e  feline 

3t 
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Sea,  and  ilie  minima  to  take  fish,  not  consider- 
able in  point  of  benefit :  But  for  the  land,  that 
is  our  own,  and  the  land  of  the  kingdom  is  the 
house  of  the  kingdom.  As  for  tlie  charge  of 
the  land  to  find  shipp  ng,  there  will  be  a  great 
deal  of  diiference  between  sea>towns  and  inland 
towns:  Ab  those  that  live  in  sea- towns  are  in 
more  danger  from  the  »ea,  so  they  have  more 
profit  and  privileges;  and  that  is  the  reason 
tiiat  in  the  parliament  IS  Ed.  3,  the  sea-towns 
should  do  it  in  regard  tu  their  profit  and  pri- 
vilegrs,. 

And  fur  the  command  to  find  ships,  the  po- 
sitive law  is  to  make  those  to  find  ships  which 
are  chargeable,  as  your  sea-towns,  and  for  in- 
land towns  to  find  arms;  because  both  are  not 
fitted  alike,  there  is  no  reason  that  they  should 
be  charged  alike.  Upon  this  reason  is  the  case 
of  Beverly  put  before,  ?  Ric.  2,  where  the  com- 
'tolaint  is,  that  they  are  charged  for  shipping, 
being  a  dry  town  ;  they  say  they  were  charg^ 
indcbiU.  10  £d.  3,  Shoreham,  thev  plead  they 
never  found  arms  but  shipping,  and  a  good  dis- 
charge. And  in  Mat.  Paris,  upon  wars  with 
France,  the  sea- towns  complain  and  desire 
lielp ;  so  that  the  burden  lies  on  them,  if  on 
buy.  My  lords,  I  have  gone  over  in  a  general 
*way,  ns  well  as  I  can,  and  endeavoured  to  an- 
swer the  practice;  tu  have  gone  over  all  in  par- 
ticular would  have  required  longer  time  than 
your  lordships  can  spare. 

The  reasons  now  only  rest  to  be  exanuned ; 
for  if  no  full  authority,  nor  sufficient  practice, 
reason  alone  will  not  argue  against  a  funda- 
mental ru^e :  for  we  are  not  now  to  examine  on 
reason  what  is  fit,  and  what  not,  but  to  see 
what  is  the  truth. 

The  first  is,  that '  salus  popidi  suprema  lex  :' 
the  question  is  not,,  what  we  are  to  do  by  ne- 
cessity, but  what  is  the  positive  law  of  the  land? 
The  question  must  now  be  as  before;  what 
power  is  in  the  king,  and  did  our  forefathers  in 
that  time  of  peace  and  government  leave  in  the 
crown,  not  in  case  of  necessity  and  public  dan- 
ger; when,  with  them,  <  salus  populi*  was  '  su- 
*  prema  lex,'  and  upon  that  they  iiid  ground  the 
rule  of  government?  In  this  case,  whether  or 
no,  in  their  consideration,  they  did  conceive  for 
the  public  good,  to  leave  the  power  in  the  king 
or  not,  to  lay  a  charge  on  the  people ;  there  the 
rule  came  in,  '  salus  reipubltca;  suprema  lex  •* 
and  that  which  they  looked  on  roost,  was  the 
benefit  of  the  multitude.  So  that  now,  my 
lords,  it  is  not  to  dispute,  whether  it  be 
belter  or  worse,  but  that  it  was.  And  to 
shew  there  was  no  such  great  necessity  as 
can  countervail  the  possibility  of  prejudice  the 
other  way :  if  there  do  come  such  a  danger, 
then  the  subject  is  at  that  time  under  a  law  of 
preservation  of  life;  and  all  which  makes  the 
subject  as  willing  to  ol)ey,  as  to  submit  to  go- 
vernment in  the  creation.  This  law  is  of  an 
higher  force  than  any  positive  law  can  be.  But 
admit  tlrnt  this  cease  in  this  case,  and  all  posi- 
tive laws  of  property  yield  to  the  law  of  neces- 
sity;  yet  I  admit  nothing,  though  I  might  admit 
«uicfa,  and  not  prejudice  the  case. 


Though  no  positive  law  doth  charge,  yet  in 
case  of  imminent  danger,  if  I  should  say  my  pri- 
vate property  is  become  public,  it  is  no  mis- 
chief, tor  so  it  is  in  some  cases :  for  in  this  time 
of  imminent  danger,  the  king  and  subjects  are 
under  a  law  of  absolute  necessity,  and  public 
safety.  In  all  human  reason,  when  the  danger 
is  in  proxima  patentia^  we  may  prevent  k  ;  thus 
if  another  nian*s  house  be  on  fire,  mine  may  be 
pulled  down  to  stop  it:  so  that  we  may  see  by 
what  grounds  we  do  go  in  case  of  absolute  ne- 
cessity. If  the  king  doth  command  any  thing 
concerning  the  property  of  goods,  in  respect  of 
danger,  the  execution  may  not  be  by  any  posi- 
tive law  merely,  which  in  such  cases  do  cease  in 
furore  belli ;  for  those  are  acted  by  formalities, 
and  infer  arma  silent  leget.  And  in  these  cases, 
as  the  king  may  command  my  property,  so  may 
the  subject  command  the  property  of  another : 
the  books  are  so,  8  £d.  4.  For  nindering  the 
landing  of  an  enemy,  bulwarks  may  be  boilt  on 
my  land  without  consent.  So  the  power  is  not 
only  in  the  king  in  these  cases  of  necessity,  hat 
in  the  subject:  and  the  books  say  not  tlrnt  the 
power  is  only  in  the  king,  but  I  can  do  it,  and 
the  law  of  necessity  is  the  warrant. 

Then,  my  lords^  it  res  .fth  considerable  in 
this  case,  wLat  shall  be  said  to  be  a  time  of  ne- 
cessity. I  speak  still  by  way  of  admittance,  for 
I  grant  nothing. — It  must  be  in  a  danger  now 
acting  or  in  proxima  potent ia  ;  as  fire,  though 
not  burning,  yet  ready  to  burn :  that  is,  ther* 
must  be  a  war,  Jnror  belli.  Note,  That  when 
the  king  makes  proclamation  of  war,  or  the 
king  is  in  the  field ;  and  that  indeed  was  not 
Mr.  St.  John's  meaning,  it  was  taken  further 
than  he  meant  it. 

It  must  be  in  such  a  danger,  when  this  power 
is  of  necessity  to  be  used,  as  in  case  of  fire; 
there  must  not  only  be  tear  of  fire,  fi>r  one 
house  must  he  first  actually  on  fire,  before  the 
house  can  be  pulled  down,  but  withal  such 
a  danger,  that  if  this  be  not  pulled  down, 
the  other  will  be  lost :  and  as  in  case  of  an 
enemy,  a  suhject,  out  of  fear  of  an  enetny,  can- 
not build  a  bulwark  on  another  man's  land,  but 
when  he  is  n-coming.  So  that  none  of  these 
cases  will  match  ours.  The  property  yieldctb 
not  in  fear  of  danger;  but  such  a  danger,  as 
help  must  come  in  nunc  aut  nunqnum.  This 
time  is  not'  when  the  king  will  think  there  is 
occasion  to  exert  this  power,  as  in  the  case  of 
1588.  Though  the  queen  and  state  did  command 
the  burning  of  those  goods  and  provisions,  if  an 
enemy  landed ;  which  was  a  lawful  command^ 
and  justifiable  to  be  done,  s<^ihey  did  land;  bnt 
could  not  command  them  to  barn  their  corn 
before  an  enemy  did  come.    • 

Your  lordbhips  know  the  king  may  command 
in  case  of  danger  the  destruction  of  all  soborbji, 
rather  than  an  enemy  should  come  in  them. 
But  if  there  be  a  fear  only  of  wars,  if  the  king 
should  command  it,  how  far  that  is  jastifiable, 
I  leave  it  to  your  lordshipS  jodgmeats.  All 
this  difllerence' appears  out  of  the  case  of  the 
Gravesend  barge,  Dulfeild's  case,  12  Jac.  If 
there  be  a  storm,  or  a  leak  ia  a  ship,  that  tha 
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danger  be  actual,  it  is  justiAahle  for  the  roaster 
to  throw  out  the  goods;  but  if  he  sees  a  cloud 
arise,  and  out  of  fear  of  a  storm  he  threw  out 
the  goods,  I  doubt  on  a  iury  which  way  this  will 
go  with  the  bargeman;  but  if  a  storm  do  tome, 
Or  a  leak  spring  in,  in  that  case  the  bargeman 
may  do  it.  So  you  see  upon  what  law  ray  pro- 
perty yieldeth.  That  position  genertiUy  taken, 
as  it  is  said,  may  be  of  a  great  deal  of  conse- 
quence; for  it  doth  not  rest  there,  solely  upon 
yielding  of  the  laws  of  property  :  for  all  positive 
laws- do  cease  in  that  danger  :  then  the  positive 
laws  of  my  liberty  and  person  also  do  cease. 

Now,  whether  or  no  you  conceive  all  laws  of 
liberty  and  person  cease  in  this  time  of  danger, 
when  (he  danger  was  but  conceived  and  not  ac- 
tual, that  I  leave  to  your  lordships  judgments. 
And  if  th^t  rule  be  general,  then  why  not  the 
other  ?  So  we  may  see  the  diflference  from  our 
case ;  for  in  that  case  there  is  no  manner  of 
loss  to  the  subject,  for  he  sluiU  have  allowance 
for  his  loss,  or  make  suit  to  the  parliament,  and 
they  can  recompense  him ;  for  what  is  taken 
for  the  public  good  is  but  borrowed.  As  in 
case  of  shipping,  if  my  goods  be  cast  out  to 
save  the  ship,  every  one  of  the  ship  is  to  bear  a 
share;  so  in  our  case,  either  the  king  must  do 
it,  or  the  parliament :  so  there  is  no  prejudice. 

So  uppn  the  whole,  my  answer  is.  Admit  the 
rule  of  *  Sains  populi  suprema  lex;'  yet  the 
law  of  practice  doth  not  yield,  till  there  be  an 
actual  enemy,  or  flagrant  helium.  It  is  not 
enough  that  there  be  but  an  apprehension. 

There  were  divers  other  reasons  urged,  (but 
those  two  of'  <  Salus  populi  suprema  lex ;'  and 
of  private  property  must  yield  to  public  safety) 
■were  the  two  ratianes  cogentet;  the  other  were 
but  a  pari  et  a  timili ;  and  all  those  I  shall 
pass  over  which  were  only  for  convenience,  as 
the  granting  of  toll,  or  a  corporation  to  make 
ordinance  for  the  good  of  the  corporation :  all 
these  will  not  come  home  in  the  manner.  My 
lords,  in  all  these  cases  '  a  minore  ad  majos 
*  non  valet,  nei;ativum  valet.' 

But  there  are  only  two  reasons  urged,  which 
require  an  answer :  The  trust  that  the  laws  put 
in  the  king  in  greater  matters,  viz.  the  shuttmg 
of  the  ports ;  and  the  Droit  Royal  of  wars  and 
peace.  For  the  shutting  of  the  ports,  there  is 
more  difference  in  point  of  prejudice  of  the 
Icing  than  the  subject.  The  king  cannot  shut 
the  ports  but  to  his  own  prejudice.  Again,  the 
abutting  of  the  ports  without  cause  of  necessity, 
the  king  hath  the  loss  as  well  as  we ;  for  by 
that  he  loseth  his  customs,  and  by  shutting 
them  he  can  gain  nothing  at  all.  And  besides, 
there  is  no  law  at  nil  that  hinders  him  from 
that.  But  there  is  a  law  saith,  tliat  he  shall  not 
tax  the  subject  without  consent  in  parliament. 

The  next  is  the  Droit  Royal  of  wars  and 
peace.  It  is  one  thing  to. say,  the  king  can 
make  war  and  peace ;  another  thing  to  say,  he 
can  charge.  In  war  and  peaee  the  king  is 
equally  charged  with  the  subject,  nay  more; 
and  for  those  things  there  are  no  great  reasons, 
but  that  in  the  first  form  of  government  they 
wight  be  well  suffered.    For  that  cause  touch-  ^ 


ing  the  king's  power  over  coinage,  there  was  a 
necessity  to  countt*rpoise  the  like  thing  in  ano- 
ther state;  in  that  case  the  king  loseth,  and 
we  lose.  The  king  may  dispense  with  penal 
statutes,  and  make  thein  as  none.  Doth  any 
laws  say  he  shall  not  do  it  ?  The  reason  dif- 
fereth  in  that  ca&e ;  there  is  a  common  necessity 
that  there  should  be  a  pother  in  somebody,  for 
acts  of  parliament  are  but  leges  temporis.  It  is 
one  thing  for  the  king  to  have  power  in  point 
of  favour,  and  another  tiling  in  point  of  charge; 
so  in  case  of  pardon  there  is  no  hurt  if  he 
doth  pardon ;  God  forbid  that  he  should  not 
have  power  to  shew  mercy. 

My  lords,  there  are  iu  the  case  two  points 
more  which  I  shall  move.  Whether  or  no, 
admit  the  king  could  command  the  subjects  to 
find  ships,  he  can  give  power  to  the  sheriffs  to 
make  the  assessment  as  m  the  writ  ?  The  ground 
is  upon  this,  that  in  all  cases  of  politic  oharges 
the  law  takes  an  especial  care  to  make  an 
equality.  In  parliaments  of  old,  they  were  al- 
ways careful  to  make  provi<>ion  that  way,  as 
upon  fifteenths  and  subsidies.  And  in  Dane- 
gelt  they  went  such  a  way,  as  there  could  be 
no  inequality ;  they  went  by  taxing  of  hides. 
Now  if  the  law  doth  make  this  a  legal  way  of 
charging,*  it  allows  the  like  way  for  assessment 
that  is  allowed  in  other  eases,  such  a  way  as 
wherein  there  can  be  no  inconveniency.  Now 
how  a  sheriff  hath  that  knowledge  to  lay  it  on 
men's  estates  and  lands,  I  cannot  tell. 

My  lords,  not  to  leave  a  power  in  the  king 
'to  lay  an  arbitrary  charge,  but  in  the  sheriff  to 
lay  more  or  less  on  any  man;  though  the  law 
may  trust  the  king,  yet  it  is  a  question,  whether 
it  will  trust  the  sheriff.  Nay,  I  ask  if  the  she- 
riff be  an  officer  of  law  in  this  case;  yet  the 
king  may  command  any  man  as  well.  Assess- 
ments are  usually  made  by  others,  and  not  so 
much  by  the  sheriff.  So  I  do  conceive  that 
this  is  a  thing  that  doth  properly  belong  not  to 
the  sheriff,  he  is  not  an  officer  sworn,  and  it 
resteth  not  only  in  the  sheriff,  but  the  under- 
sheriff.  So  that  if  the  law  doth  trust  the  kitijg^ 
Vet  whether  or  no  this  be  the  way  to  charge  it, 
1  leave  it  to  your  lordships  judgments.  If  a 
hundred  be  charged,  they  have  ways  to  lay  it 
on  themselves  proportionabiy. 

The  next  thing  is  this:  Admit  aJevy  may 
be  well-made,  whether  the  money  thus  paid, 
may  be  brought  into  the  Exchequer,  by  a  Sci. 
Fa.  I  do  think  that  this  is  the  first  writ  that 
ever  was  of  this  kind,  I  do  not  find  it  regularly. 

My  lords,  I  think  it  is  hard  to  find  where 
there  is  a  writ  that  commands  and  prescribes 
the  manner  of  levy.  It  not  only  gives  you 
power  to  levy,  but  sets  the  way  of  levying,  by 
imposition,  by  distress,  by  selling;  for  my  part| 
I  know  no  case  can  match  it. 


The  First  Day's  Argumemt  of  Sir  JOHN 
BANKS,  knt.  his  MajestVs  Attorney- 
Generul,  on  behalf  of  His  Majesty,  be- 
fore all  the  Judges  in  the  Exchequer* 
Chamber,  in  the  Great  ^Case  of  Snip- 

MOVEY. 
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M a^  it  please  your  lorcUbips ;  Thf  re  was  a 
Sci.  la.  brought  against  Mr.  HnmpdeD,  and 
divers  others,  tp  shew  cause  why  those  sums  of 
money  assessed  upon  them  by  the  sheriff  of 
Bucks  should  not  be  paid  and  auswered;  it 
bearetl)  te^te  the  2tid  May,  13  Car.  and  u  Sciti 
Feci  returned. 
^  Mr.  Uumpden  demondeth  Oyer  of  the  ori- 
ginal writ  4ih  Aug.  11  Car.  and  of  the  Cer- 
tiorari, and  the  Mittimus,  and  nf  tlieir  several 
returns.  The  writ  4ih  Aug.  wliicb  went  out  to 
provide  a  ship  of  450  ttius,  with  victuals,  men, 
ammunition,  &c.  that  writ  giveth  power  to  the 
sheriff  to  make  an  assessment  upon  the  county, 
and  givelh  power  of  dislrcsn  and  imprisonment 
in  cose  of  nun- payment.  He  deniandcth  Oyer 
of  the  Certiorari,  which  consists  of  two  parts ; 
the  one  to  certify  tl^  sums  Assessed,  tiie  other 
to  certify  the  names  of  the  defaulters.  And 
the  names  of  tiiuse  that  made  defaults  were  re- 
turned, and  Mr.  Hampden  amongst  others. 
He  doth  demand  Oyer  of  the  Mittimus,  which 
doth  recite  the  tenor  of  the  first  writ. 

Upon  Oyer  of  ail  these,  both  of  the  writ  4th 
Aug.  of  the  Certiorari,  Mittimus  and  Sci.  Fa. 
And  their  several  returns,  Mr.  Hampden  hath 
demurred  in  law. 

The  case  that  riscth  upon  the  record  is  thus. 
The  king  is  lord  of  the  sea  (for  that  is  part  of 
the  record)  the  seas  are  infested  by  pirates  and 
Turks,  which  commit  depredations,  and  take 
goods  and  merchandizes,  both  of  the  king's 
subjects  and  others  tliat  traffic  here,  and  carry 
them  awa^r  into  captivity.  There  is  prepann 
tion  of  shipping  and  imminent  danger,  for  so 
the  writ  reateth:  A  danger  that  the  king's  do- 
minion of  the  sea  should  be  lost,  or  at  least  di- 
minished. There  was  a  further  danger,  that 
'  salus  reg.  periclitabatur,'  whether  in  tbis;case 
the  king  '  pro  defensione  reg'  tuitione  maris, 

*  securitate  subditur*  et  salra  conductione  na- 
'  vium/  may  command  his  subjects  '  per  totam 
'An^liam,'  by  writ  nnder  the  great  seal,  to 
provide  ships  at  their  own  charge  and  cost; 
and  this  do»  when  the  king  in  his  own  judgment 
conceiveth  such  a  danger,  as  doth  necessarily 
require  that  aid?  Tlwt  under  favour  is  the 
question  upon  the  Record. 

There  is  in  this  Record,  whereof  your  lord- 
ships are  judges,  four  writs.  First,  1  hat  of  4th 
Aug>  11  Car.  which  goeth  out  of  the  Chancery, 
for  setting  forth  this  ship  of  4M)  tons.  Secondly, 
the  Certiorari  9  Marty  12  Car.  Thirdly,  the 
Mittimus  5  Maij  13  (^ar.  And  fourthly,  that 
of  the  32  Maij .  13  Cpr.  which  is  the  Sci.  Fa. 

The  second  and  tiie  fourth  writ,  which  is  the 
Certiorari  and  Sci.  Fa.  they  are  returnable,  the 
jfirst  and  the*  third  writ,  which  is  the  writ'4th 
Aug.  and  the  Mittimus,  they  have  no  returns ; 
bot  they  give  command,  and  require  execution 
ahall  be  done,  *  prout  de  jure,  et  secvodum 

*  coosuetudinem  reg*  Anglie  fieri  consuevit.' 

The  first  writ,  which  is  the  ground  of  this 
business,  it  standeth  upon  two  parts :  a  pr^ 
•mble,  and  the  body  of  the  writ.  The  preamble 
that  containeth ;  first,  a  direction ;  and  second- 
Ijp  th«  causes  aod  motif  as  of  the  issuiog  of  this , 


writ.  The  body  containeth  six  parts.  First,* 
the  direction  that  is  tothesheriff  of  the  county 
of  Bucks,  n€e  n<M  untathe  bailiffs  and  burgesses 
of  the  borough  of  Buckingham,  and  mayor  and 
burisessesof  Chipping-Wiccomb  alias  Wiccomb, 
and  *  probis  honiinibus*  of  oil  the  county.  Se- 
condly, the  motives  and  reasons  inducing  this 
writ,  which  are  nine  in  number.     1.  'Quia 

*  pi  rata  et  maris  grassa  tores,'  ^c.  That  these 
commit  spoils  and  depredations  by  sea,  and 
take  the  goods  of  the  king's  subjects.  2.  Be- 
cause they  carry  the  king's  subj'^cts  into  miser- 
able captivity.  3.  Because  of  the  preparation 
of  shipping  that  is  made  undigue  to  infest  th« 
coasts.     4.  '  Quia  pericula  imminent,'  &c.     5. 

*  Quia  pro  defensioue  reg.  tuitione  maris,'  &c. 
6.  '  Quia  pro  debeliatione  quorund'  hostium 
'  satagent,' &c.  7.  '  Quia  progenitores  uostri 
'  reges  Anglia:  dig'  maris  temporibus,'  &c.     8. 

*  Quia  onus  defeiisionis,'  &c.  9.  The  most 
prevalent,  '  Quia  hoc  per  legem  et  consuetu- 
'  dinem  Anglia,'  £fc.  The  body  of  the  writ 
contains  also  several  mandates  to  the  sheriffii 
and  head  officeis,  '  quod  fide  et  le^iancia,  &c. 
'  et  sicut  nos  et  honorem  nostrum  diligilis.* 
The  mandates  are  six^  1.  To  provide  a  ship 
of  450  tons  well  manned  and  furnished  witb 
provision,  and  tliat  was  to  be  in  readiness  by  the 
1st  of  March,  to  continue  for  the  space  of  26 
weeks,  *  ad  proficiscendum  cum  na%nlius  nostrisy 
'  &c.  pro  tuitione  maris,'  Ike.  2.  That  the  she- 
riflFs  and  head  officers  meet  within  30  days,  and 
set  down  what  shall  be  taxed  -upon  the  incor- 
porate towns.  3.  A  command  to  the  bead 
officers  of  those  incorporate  towns,  that  within 
their  bailiwick  they  make  an  assessment  upon 
particular  persons,  ahd  compel  them  to  pay  the 
same.  4.  A  power  to  the  sheriflfs  to  assess  all 
the  rest  within  the  county,  *  juxta  stalmn  et 

*  facultates.'  5.  A  command  for  the  levying 
of  these  sums  by  distress,  *  et  quos  rebelles  in- 
'  v^eneris'  to  imprison  their  persons.  6.  That 
no  part  of  this  sum  collected  shall  be  converted 
to  any  jn'ivate  use ;  hut  if  any  money  shall  be 
remammg,  it  should  be  paid  inter  iohendot. 

My  lords,  the  reasons  expressed  in  this  writ 
might  justly  satisfy  any  roan's  judgment  witb* 
out  further  argument;  but  I  shall  clearly  ma- 
nifest there  is  no  clause  or  practice  Ji>^  this  writ, 
but  is  verified  by  many  records,  and  is  '  secun- 
'  dum  legem  et  coosuetudinem  Angliae.' 

The  question  that  is  made,  is  of  a  high  tran^ 
scendent  nature;  it  concemeth  the  king,  both 
in  his  ordinary  and  absolute  power.  Whether 
the  king  in  those  cases,  where  he  in  his  royal 
judgment  shall  conceive  a  necessity  fi)r  the  oe- 
fence  of  the  realm,  may  command  s^ips.  in  this 
kind;  whether  by  his  royal  power  he  may  do  it,, 
or  must  re«|uire  the  aid  per  commune  cmiciUum 
in  the  parliament.  And  I  conceive  his  majesty 
may  do  it,  not  only  by  his  kingly  prerogative, 
but;tire  majtdatii. 

This  power  is  not  only  <  inter  prerogativa  re- 
'  gis,  sea  inter  jura  sumroae  majestatis.'  I  find 
by  manv  records,  that  these  writs  have  bsaed 
out  in  sil  sqccession  of  times ;  in  the  times  of 
tiie  Sosons  be&it  the  Conquest:   but  I  never 
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find  that  this  power  was  judicially  questiooed 
in  an^  aoun  at  We^roinst^r  before  now.  I  find 
Questions  made  touching  assessments,  whether 
they  have  been  equal ; '  touching  the  levyini;, 
whether  «(itl»in  the  warrantor  the  office;  touch- 
ing the  dischar^^ing  of  some,  by  reason  of  a  grant 
of  exemption:  but  to  question  the  main  power, 
whether  the  king  by  his  royal  power  might  com- 
mand this  for  the  defence  of  himself  and  the 
kingdom,  was  never  disputed  before  now.  But 
his  gracious  majesty,  who  hath  declared  himself, 
that  he  will  rule  his  people  according  to  his  laws, 
for  the  satisfaction  of  the  people,  and  to  clear 
bis  justice  and  judgment,  does  suffer  these  writs 
to  go  forth,  to  whieh  Mr.  Hampden  hath  de- 
murred, and  to  be  questiooed  in  this  legal  way 
to  be  determined  by  your  lordships,  to  which  I 
hope  yon  will  give  a  clear  end* 

My  position  Uiall  be  thus :  that  the  kins,  as 
he  is  king  of  England, '  oro  defiensione  reg' tui- 

•  tione  maris,'  &c.  when  his  majesty  in  his  royal 
judgment  conceiveih  it  a  time  of  such  danger, 
as  doth  necessarily  require  the  aid  commanded 
in  this  writ,  tliat  he  may  command  and  compel 
his  subjects  '  per  totam  Angliam '  to  set  forth 
aliips  with  men  and  ammunition  and  double 
equipage;  and  this  may  be  done,  as  well  by  the 
"kmg  s  writ  under  the  great  seal,  as  by  consent 
in  parliument. 

For  the  proof  of  this  position,  I  shall  reduce 
what  I  have  to  say  to  these  heads.  First,  that 
this  power  is  '  inter  jura  summse  majestatis,'  in- 
nate in  the  person  of  an  absolute  iLing,  and  in 
the  persons  of  the  kin^s  of  En^and.  That  this 
power  is  so  inherent  m  the  king's  person,  it  is 
not  any  ways  derived  firom  the  people,  but  re- 
served unto  the  king  when  positive  laws  first 
began.  And  that  in  this  caxe  the  king  is  sole 
judge  of  the  danger,  and  how  this  danger  is  t<p  be 
prevented  and  avoided :  this  is  my  first  ground. 

The  second  is  this,  that  the  regal  power  is  not 
confined  to  the  politic  advice,  that  the  king 
must  be  in  cathedra  sitting  in  parliament ;  but 
that  it  hath  been  always  done,  either  *  per  ip- 

*  sum  regem,  aut  per  regem  et.  concilium,  liut 
'  per  dominos  suos,  aut  per  regem,'  when  he 
ahall  please  to  call  a  consultation  of  merchants 
and  portsmeu  experienced  in  the  service. — My 
lords,  I  shall  present  unto  your  lordships,  that 
this  power  is  so' inherent  in  the  king,  that  during 
the  time  of  parliament,  and  in  those  years  when 
parliaments  were  sitting,  these  writs'  issued  out 
by  a  regal  power,  without  any  aid  or  power 
firom  parliament;  and  that  advice  was  not 
thought  necessary  in  former  times. 

3.  I  shall  also  shew  unto  your  lordships,  that 
thb  power  is  implied  out  of  the  sovereign's  titles 
given  unto  him  by  the  common  law  of  Eneland. 

4.  And  also  I  shall  insist  upon  precedents ; 
and  herein  I  shall  desire  your  lordships  to  take 
notice  that  these  writs  have  not  issue  out  at  the 
first  any  sudden  advice ;  but  that  there  was  a 
great  search  made:  first,  by  my  predecessor, 
Mr.  Noy,  a  man  of  great  learning  and  profound 
judgment;  other  searches  made  by  tne  king*s 
coimsel  and  some  others;  and  a  great  numMr 
of  records  were  cobsidei^  of  maturely  before 


these  writs  issued :  so  nothing  was  done  upon 
the  sudden ;  atid  we  that  are  of  the  king's  coun^ 
sel  did  think  it  fit  that  most  of  tbfse  records 
should  be  cited  in  the  first  Argument,  by  Mr. 
Solicitor,  to  the  end  -  that  the  counsel  at  the 
bar  might  give  an  answer  to  them  in  their  t^^ 
p\y :  many  more  hare  been  added  by  Mr.  So- 
licitor, and  many  more  I  shall  cite  which  have 
not  been  remembered. 

My  Lords,  in  the  vouching  of  these  records, 
I  shall  observe  eight  things.  (1.)  That  the  re- 
cords we  insist  upon,  are  not  grounded  upon 
any  private  ctistom,  or  upon  any  charter,  or 
upon  any  covenants,  but  upon  the  laws  of  the 
land ;  and  there  is  not  in  any  of  these  records 
any  recital  that  thesewritswent  out  upon  any  of 
these  grounds.  (9.)  That  in  all  ages  before  the 
Conquest,  and  in  tho  time  of  WilHam  1,  that 
these  writs  have  issued  <^er  ipsum  regem,  per 
<  regem  et  concilium,'  and  did  not  issoe  upon 
any  advice  of  parliament.  (S.)  That  thestf  re- 
cords and  writs  were  sent  out,  not  in  case  of 
Hannibal  ad  paritUf  or  an  enemy  discovered,  or  ' 
sudden  invasion ;  but  upon  case  of  rumours, 
and  in  that  a  danger  might  happen  ;  so  not  in 
approaching  of  an  enemy,  but  in  case  of  prepa- 
ration to  provide  against  an  eneniy.  (4.)  Thai 
the  king  did  command  shipping  to  be  set  forth 
in  those  years  wherein  there  were  parliaments, 
and  sitting  parliament^,,  by  his  royal  power, 
without  advice  of  parhament.  (6.)  That  when 
great  subsidies  and  aids  have  been  given  unto 
the  king  by  parhament '  pro  defensione  reg*/  in 
the  same  year  Uiat  writ  went  forth  for  the  de- 
fence of  the  kingdom.  (6.)  That  these  aids  have 
not  been  required  only  from  the  maritime  parts, 
the  ports,  nor  from  the  inland  connties^only, 
but  *  per  totam  Angliam.'  (7.)  That  many 
times  when  these  writs  issued,  there  -have  been 
no  such  causes  declared,  as  hath  been  in  this 
writ.  I  shail  observe,  that  in  many  of  these 
writs  no  cause  at  all  is  set  fordi  in  them,  but 
only  that  they  should  repair  to  the  place  of  ren- 
dezvous, and  there  receive  further  directions. 
(8.)  I  shall  verify  every  clause  of  this  writ  1^ 
many  precedents.  A  Mandamus,  and  not  a 
Mandamus  Roeantes,  shipping  at  the  chaise  of 
the  county,  and  assessments  made  by  the  she- 
riflfs,  as  commoners,  and  a  penalty  greater,  not 
only  distress  and  imprisonment,  but  extent  of 
lands,  seizing  of  goods,  till  the  king  was  paid. 
These  are  the  things  I  shall  observe  out  pt  the 
precedents,  when  I  shall  come  unto  them. 

My  Lords,  in  the  fifth  place,  when  I  have 
laid  these  foundations,  I  shall  then  dispel  those 
mists  that  have  been  raised,  remove  those  forces 
that  have  been  mustered,  and  answer  the  ob- 
jecdons  of  those  gentlemen,  that  will  not  be  sa* 
tisfied  by  the  king*8  writ  under  the  great  seal : 
And  in  the  sixth  give  a  parricnlar  answer  tp  the 
acts  of  parliament  that  they  have  cited,  to  the 
records  that  they  have  insisted  upon,  and  to  tho 
reasons  and  authorities  they  have  alledged. 

Tn  the  seventh  place,  I  shall  answer  uieir  et- 
ceptions  that  have  been  taken  unto  the  several 
writs,  records,  and  proceedings  thereupon,  that 
have  been  piodoccd  by  us* 
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And  io  the  eighth  place,  I  shnll  collect  some 
conclusions  and  reasons  out  of  the  premises, 
and  cite  unto  yuur  lordships  some  judicial  re- 
cords, that  may  satisfy  your  lordships  in  point 
of  judgment.  These  are  my  matenals,  I  shall 
proce^  to  the  building. 

My  lords,  my  first  ground  was,  that  this 
power  is  innate  in  the  person  of  an  absolute 
king.  All  magistracy  it  is  of  nature,  and  obe- 
dience, and  subjection.  It  is  of  nature.  And 
before  any  municipal  law  was,  people  were  go- 
Temed  by  the  law  of  nature,  and  practice  did 
rule  according  to  natural  equity :  this  appeareth 
in  the  Heports  of  sir  £d.  Coke,  written  by  him, 
when  he  was  chief  ju&tice,  7  Rep.  fol.  IS.  I 
will  not  take  occasion  to  discourse  either  of  the 
law  of  nature,  which  doth  teach  us  to  love  our 
country,  and  to  defend  it,  to  expose  the  hand 
to  danger,  rather  than  tlie  head  should  suffer ; 
nor  of  the  law  of  God,  which  commandeth  obe- 
dience and  subjection  to  the  ordinance  of  our 
superiors;  nor  of  tlie  law  of  nations,  which 
doth  agree,  that  there  must  be  protection  from 
Che  king,  and  obedience  from  the  people;  and 
witliout  defence  there  can  be  no  protection ; 
and  without  aid  of  the  people  there  can  be 
no  defence:  nor  of  the  imperial  law,  which 
aaith,  that  in  cases  pro  communi  utUitate  the 
king  may  staiuer^  alone. 

'My  loids,  upon  this  subject  I  will  confine  my- 
self to  the  law  of  the  land,  and  insist  upon 
such  records,  and  such  precedents,  and  such 
reasons,  and  such  authonties,  as  I  find  both 
by  records  of  former  times,  and  also  in  our 
books. 

First,  In  the  original  grovernment  of  this  na- 
tion, I  do  not  find  that  it  was  a  monarchy ;  I 
find  the  contrary,  that  there  was  a  great  number 
of  petty  ret^iments.  And  when  Julius  Cosar 
invaded  this  realm,  he  writeth  there  were  four 
kings  in  Kent ;  and  Strabo  saith  the  like,  lib. 
4,  so  those  times  will  not  be  fnaterial.  During 
the  domination  of  the  Romans,  which  conti- 
nued 500  years,  the  Romans  had  their  prefects 
here  in  England.  No  man  will  doubt  but  that 
they  might  command  what  they  pleased,  Noii" 
tia  ulriugq;  Imperii,  fol.  161,  that  in  their 
times  there  were  special  officers,  called  Comites, 
&c.  Oificen  appointed  by  sea,  and  other  offi- 
cers by  laud.  Those  that  succeeded  the  Ro- 
mans were  tlie  Saxons:  and  in  their  times, 
both  by  aniient  gnuits,  and  by  edicts  of  the 
princes  of  those  times,  it  appears  that  this 
naval  power  was  commanded  by  them  for  the 
defence  of  ^he  realm. 

First,  To  hfgin  with  kinglna,  a.  p.  7S5,  king 
of  the  West-Saxons.  This  king  in  that  year 
made  a  grant  to  the  abbot  of  Glastonbury, 
'  Quod,  &c.  sint  ojuieti  ab  omnibus  r^iis  exac^ 

*  tionibus  et  operibus  quod  indici  solent,'  ex- 
cept '  Expedit*  arcium,  et  poniium  construc- 
'  tionem  sicut  iu  ahtiquo,  &c.'  which  shews 
that  these  expeditions  were  accustomed  to  be 
done.  Wuldredus,  who  was  king  of  Kent  in 
^he  year  742,  granted  unto  his  churches  '  quod 

*  sint  liberi  ab  omnibus  ftecularibus  servitiiti/ 
except  '  expedit*   ponttum,  &c.'  so  in    that 


grant  these  expeditions  were  excepted.     £thel- 
redus,  king  of  the  Mercians,  anno  749,  granted 

*  Monasteriis  de,  &c.'  except  ut  tupra,^   So  as 
10  those  times  these  services  were  common,  and 
were    done    by  a    '  dicto  regis.*     That    the 
churches  should  be  free  from  all  serrices,  ex- 
cept these  three,  expeditions  of  building  castle^ 
bridges  and  forts ;  '  a  quibus  nulli  uoquam  lax- 
<  ari  possunt.'    Egbert,  an.  840,  commanded 
a  great  navy  lo  be  provided;  and  that  fi>r  tte 
defence  of  the  realm,  and  ;safeguard  of  ships. 
Ethelwald,  that  was  king  of  the  West  Saxons, 
anno    854,  granted  to  the  Church,  that    it 
should  be  free  f>om  all  service  temporal,  except 
'  regalibus  tributis.*    In  the  time  of  king  Al- 
fred, who  was  the  first  monarch,  and  king  of 
all  England;  one  who  was  a  privy-coanseUur 
in  his  time,  and  wrote  the  story  of  that  time, 
he,  in  the  ninth  page  of  his  book,  saith,  *  Quod 
'  rex  Alfredus  missit  galleas  longas  uares  et 
'  cymbas  sdificari ;'  and  agreeing  with  this,  is 
the  history  of  Asser  Menevensis,  Florentios 
Wigomensis,  316,  and  Huntingdon  351,  wbert- 
io  your  lordships  may  see  by  die  record,  it  wa^ 
done  <  ex  precepto  regis  per  totmn  repnum.' 
Thii  king  made  a  law,  whicn  is  not  remembered 
by  Lam&rt  in  his  Saxon  laws,  to  this  efiect; 
tliat  no  man,  by  summons,  by  the  horn  or  word 
of  mouth,  should  sit  still  in  matter  of  the^, 
bloodshed,  or  going  to  war,  wbensoerer  his 
expedition  should  require :  and  there  he  dc^ 
mention  it  to  be  upon  pain  of  forfeiture  of  life. 

King  Edgar,  who  stiled  himself  Anglic  Bast- 
licus,  he  in  the  year  959  provided  a  great  navy 
of  3,600  ships,  as  saith  Wigomensis,  and  Matth. 
of  Westminster;  and  he  gave  a  command,  that 
every  year,  at  Easter,  a  navy  of  3  or  4  000  should 
be  set  out,  and  divided  into  three  parts.  East, 
West,  and  North :  the  ships  in  those  times  were 
not  so  great  as  now  I  hey  be.  The  same  Edgar,  io 
the  year  973,  granted  to  the  abbey  of  Thorney 
all  manner  of  immunities,  and  that  it  should  be 
free  from  all  services,  except  those  three  of 
building  bridges;  castles  and  forts.  And  the 
same  king,  in  his  charter  to  the  church  of  Wor- 
cester, granteth  them  to  be  free  *  ab  omnibus 

*  exactionibus,'  except  '  constructionem  pon- 
'  tium,  arcium,  &c.' 

My  lords,  by  all  these  several  grants,  and 
what  hath  been  done  by  those  kings,  it  doth 
i4>pear  that  these  three  fundamental  services 
were  ever  reserved  unto  the  crown,  saving  the 
grants  to  two  or  three  abbeys,  which  had  some 
particular  exemption.  In  the  year  1008,  which 
was  remembered  by  Mr.  Solicitor,  tliere  was 
tlien  a  great  navy  provided  by  king  Ethelred. 
The  word»  are  thus :  *  Rex  Ethelredus  per 
'  totam  Aogliam  ex  310  hides,  navem  unam. 
'  &c.  preparare,  fecerat,  &c.*  that  was  for  every 
310  nidcs  of  fand  to  build  one  ship;  and 
every  eight  hides  of  land  to  find  a  man  and  a 
corslet,  and  to  meet  at  Sandwich  for  defence 
against  the  Danes.  This  appeareth  in  Hun- 
tingdon 260.  Matth.  of  Westminster  387. 
Hoveden  426.  and  Malmsbury  lOO.^Tn  this 
record  these  things  are  observable,  '  rex  parare 
'  facit^  et  rex  eo»  misit :'  then  '  per  totam 
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'  AHel/  all  Eaglaod  was  to  be  charged.  By 
the  Glossary  of  tbat  learned  and  jadicioas  an- 
tiquary, sir  Henry  Spelman,  it  appears  that 
<  vii^ata  terra  continet  94  acras,  quatuor  yir- 
'  gats  continent  linam  hidam,  et  quinq;  hidas 
'  leod.  militar.'  Upon  casiine  up  of  this,  it 
doth  appear,  that  there  be  in  England  ^3,600 
hides  ot  land ;  and  every  310  bides  being  to 
set  out  one  ship,  the  whole  number  amoonieth 
to  divers  thousands,  11,079;  and  every  eight 
hides,  to  set  forth  a  soldier,  amounts  to  45,450 
men :  but  it  is  not  the  number,  but  the  matter, 
that  is  done  by  the  king's  comitiand,  *  per 

*  totam  Angliam.* 

In  the  30th  year  of  king  Ethelred,  he  made 
an  edict,  which  Mr.  Solicitor  caused  to  be  read 
in  court,  saying  he  had  it  out  of  an  old  book  in 
Cambridge,  '  Quod  instaorant  tiel  nomber  del 

*  naves  per  singulos  aqnos.*  I  read  it  to  this 
purpose,  to  shew  that  in  the  30th  year  of  bis 
reign,  there  was  a  naval  expedition  to  be  al- 
ways ready  at  Easter,  and  sheweth  the  penalty 
of  such  as  did  depart  without  licence. 

King  Canutus,  Lambert  fol.  117,  118,  ^  ei 
'  sapientum  concitio,  &c.'  ordained  a  command 
amongst  his   temporal  laws,  cap.  10,   '  quod 

*  prafisidia  fiant,'  &c.  commands  ships  to  be  pro- 
vided ;  and  fol.  118,  a  penalty  upon  all  those 
that  refused  to  pay  190s.  which  was  a  great  sum 
in  tho»e  days. 

That  which  I  observe  out  of  these  two  were 
these:  First,  That  thev  were  made  by  the 
king,  by  the  advice  of  liis  lords;  that  there 
were  to  be  yearly  preparations  for  shipping; 
and  those  that  departed  out  of  the  service  witn- 
out  license,  were  to  incur  tlie  forfeiture  of  all 
their  estntes.  If  these  edicts  were  acts  of  par- 
liament, they  stand  unrepealed  ;  and  if  no  acts, 
then  they  sund  by  command  from  the  king's 
power. 

My  lords,  I  have  shewed  yon  the  practice, 
as  it  was  before  the  time  of  Williatn  the  1st : 
He  did  not  abrogate  the  former  laws,  but  was 
sworn  to  perform  them.  Nay,  it  was  said  that 
he  did  confirm   *  antiquas  leces  et  consuein- 

*  dines  Anglias.'  So  then,  if  these  were  the 
laws,  and  this  the  power  that  the  an  ties  t  kings 
of  England  bad  before  his  time,  he  did  ratify 
and  confirm  it,  bat  not  diminish  it.  This 
power  of  commanding  of  shipping,  for  the  de- 
fence af  the  realm,  it  is  a  prinbipal  part  of  the 
power  royaL  This  kingdom,  it  is  a  monarchy. 
It  consists  of  head  and  members,  the  king  is  the 
head  of  this  politic  body ;  it  consists  of  clex]gy 
and  laity  :  rlie  head,  it  \s  furnished  with  entire 
power  and  jurisdiction,  not  only  to  administer 
justice  in  cases  criminal  and  temporal  unto  his 
people,  but  likewise  for  defence  of  both ;  and 
he  may  command  the  power  both  of  the  one 
and  the  other.  This  power  I  find  to  be  men- 
tioned in  the  register  of  original  writs,  written 
before  the  conquest,  197  b.  It  reciteth,  that 
'  Nos  considerantes  quod  ratione  regiae  digni- 

*  talis  roaxime  ad  providendum  salvationi  reg' 
<  nostri  circomquaq;  aitringimur.'  It  appears 
by  Stamford,  in  his  Prerogat  cap.  l,that  as  the 
king  ii  the  most  excellent  and  worthiest  part  of 


the  oommonwealth,  so  is  he  also  the  preserver, 
nourtsher,  and  defender  of  his  people.  I  find 
it  in  Fortesbiie,  that  they  have  cited ;  tbat  a 
commonwealth  without  tliis  head  is  hut  a  trunk, 
as  the  natural  body  is  a  cadaver.  I  find  it  in 
Fitz.  Her.  Na.  Br.  fo.  73,  or  173,  that  the  king 
of  right  ought  to  save  and  defend  the  realm,  as 
well  against  the  sea  as  against  the  enemies; 
that  it  be  not  surrounded  nor  n  asted. 

How  is  this  defence  against  the  sea  and  ene- 
mies of  the  kingdom  f  Is  the  king  bound  to  de- 
fend the  kingdom  by  sea  walls  at  his  own 
chaises  ? — No ;  the  power  of  defence  is  a  su- 
perintendent power  in  his  majesty,  to  autbo^ 
rize  sheriffs  and  commissMonerst.to  see  it  dune, 
but  by  his  power ;  yet  at  the  charge  of  the 
people.  Register  137  h.  it  appeareth  tliere, 
where  the  king  commandeth  the  people  by  hrs 
virits ;  the  one  directed  to  the  sheriff,  and  the 
other  to  the  commissioners,  and  in  both  wilkth 
and  commandeth, '  quod  distringat  A.  B.  et  aiy 
to  distrain  the  lands  of  all  those  that  may  re- 
ceive damage  to  repair  the  sea-wall«,  as  well  as 
the  Ter*  Tenn',  This  writ  was  before  any  sta- 
tute concerning  that,  for  the  Register  was  before 
the  Conquest ;  and  the  first  statute  that  con- 
cerneth  commissions  of  sewers,  was  roade«6  U. 
6.  So  it  is  by  the  power  the  king  had  at  coii>. 
roon  law,  and  not  upon  any  statute  :  And  thia 
was  to  the  sheriff,  as  well  as  to  commissioners ; 
and  that  it  was  done  at  the  charge  of  the  coun- 
try, and  not  at  the  king's  charge,  Pat.  33,  Ed  1, 
ro.  4,  dors,  agreeth  with  the  Register:  Tlie 
king  doth  tliere  recite,  '  Quod  ratione  dignita- 

*  tis-regis,  &c.  etper  juramentum  sumus  nstricti 

*  ad  providendum  salvationi  reg'  ;*  and  there 
he  giveth  power  to  commissioners  to  distrain 
the  people  to  make  defence  against  the  sea,  at 
their  own  charges.  Pat.  2  Ed.  2,  pars  2,  ro.  5, 
dors,  in  the  case  of  Wiseman.  Rep.  2,  fol.  15, 
the  king,  ex  officio,  ought  to  goveni  his  subjects 
in  peace  and  tranquillity.  7  Rep.  fol.  9,  pro- 
tection of  the  king  is  general  over  all  the  king- 
dom ;  there  is  reason  why  it  should  be  thus : 
For  the  king  of  England,  he  hatH  an  entire  «n- 
pire,  he  is  an  absolute  monarch ;  nothing  can 
be  given  unto  an  absolute^  prince,  but  is  mhe* 
rent  in  his  person,  as  may  apfiear  by  bo«>ks, 
records,  and  acts  of  parUament :  Bract,  lib.  Q, 
fol.  55,  b.  Sciendum,  6ic,  '  Dominus  rex  super 

*  omnes  qui  ad  coronain  pertinent/  This  ap- 
pears likewise  in  the  statute  94  Hen.  8.  There 
It  is  declared  that  this  realm  of  England  is  an 
empire,  and  hath  been  so  accepted  in  the  world. 
Sut.  25  Hen.  8,  cap.  21,  1  Eliz.  cap.  1,  1  Jac. 
cap.  1,  the  crown  of  England' is  affirmed  to  be 
an  imperial  crown  ;  and  acts  of  parliament  are 
proofs  of  the  highest  nature.  16  Ric.  2,  c.  5, 
that  the  king  holdeth  his  empire  inunediately  of 
the  God  of  Heaven  :  And  at  his  coronation, 
his  crown  is  elevated  as  a  signification  thereof. 
This  is  likewise  acknowledged  in  the  Irish  Re- 
ports, ^1.  60,  *  Rex  Angliae  est  absolutns  mo- 
'  narcha  in  regno  suo.*  Fortescue  saith,  the 
king  of  England,  as  well  as  any  other  kins;  or 
eaiperor,  bath  all  the  hberties  within  this  king- 
dom *  in  imperio  suo.*    The  law  of  England 
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make*  the  king  of  England,  not  as  his  subjects 
•re,  a  Dacunil  body,  but  a  body  poliuc,  freeth 
him  from  all  imperfection  aiid  infirmity ;  he  is 
immortal,  and  never  dies ;  the  king  ever  liveth, 
Coin.  177,  1]  Hep.  ful.  7,  SI  £d.  4,  and  other 
records. 

My  lords,  as  he  is  an  absolute  monarch,  so 
all  the^e,  *  Jura  surome  majestatis,*  are  given 
unto  his  person  by  the  common  lavr. 

First,  ile  hath  supreme  dominion,  both  by 
sea  and  land,  as  is  proved  by  tlie  Mirror,  tlie 
greatest  part  whereof  was  writ  before  the  Con- 
4)uest.  Some  things  are  added  to  it  by  H. 
Home  in  the  reign  of  Ed.  4.  Uelioldeth,  that 
ail  lands,  and  uU  jurisdiction,  and  nil  dominion, 
is  derived  from  the  crown :  That  whatsoever 
was  not  granted  from  the  crown,  remaineth  in 
the  person  of  the  kii^.  This  Supremum  Do- 
minium is  so  inherent  in  the  king's  person,  that 
if  the  kiiig  grants  away  his  lands,  'absq;  aliquo 

*  reddendo,'  yet  the  tenure  must  still  remain 
to  die  king ;  8  Hen.  7, 12,  SO  Hen.  8, 45  Dver. 
Tliis  dominion  is  not  only  upon  the  land,  but  it 
is  upon  the  sea.  And  so  the  king  he  hath  not 
only  a  dominion  at  sea,  but  he  is  '  dominus,  ma- 

*  ris  Anslicani  ;*  be  is  both  owner  of  the  sea, 
and  of  the  soil  under  the  sea.  And  so  it  was 
resolved  lately,  by  my  Lord  Chief  Baron,  and 
the  Tes<  of  the  barons  in  the  Exchequer,  in  the 
case  of  Sutton  Marsh,  Mich.  13  Car.  That  the 
soil  o(  the  land,  so  far  as  the  sea  ikiweth,  is  the 
king's,  and  the  king  is  seized  thereof,  Jure  coro- 
na. Mirror  8,  Bract,  fol.^8,  temps  Edw.  1, 
Avowry,  46  £d.  3,  Com.  3,  b.  That  not  only 
the  dominion  of  the  sea,  but  tha  very  soil  be- 
Jongeth  anto  the  king. 

In  the  next  place  he  hath,  besides  bis  m- 
premum  dominium,  a  sovereign  jurisdiction^  and 
chat  extends  both  by  sea  and  land. 

First,  For  creation  of  all  bis  givat  officers 
and  judees ;  creatioit  of  the  Admiralty,  time 
out  of  nund.  90  Hen.  7,  fol.  8, 13  Hen.  7,  fol. 
17,  power  to  make  justices  could  not  l^e  grant- 
ed ;  and  all  these  powers  resumed  in  the  sta- 
tute, as  inherent  in  the  crown.  19  Hen.  7,  fol. 
17,  there  it  is  said  by  Fineux,  that  at  ilie  he- 
ffinning  aU  administration  of  justice  was  in  one 
naod,  that  is,  in  the  crown.  And  surely  this 
jurisdiction  did  not  begin  in  the  time  of  Kic.  1, 
when  those  laws  were  renewed  by  him  at  his 
return  frooi  the  Holy  Land ;  but  there  were 
admirals  in  England,  and  the  admiral  law  by 
tea  long  before*  27  Ed.  1,  a  fitmous  record  in 
the  Tower,  that  the  commissioners  for  the  em- 
peror, Spain  and  France,  did  appear  before  the 
Ling's  commissioners,  and  did  acknowledge  the 
sovereignty  of  the  king  of  England  u|>on  the  sea 
did  belong  unto  him  time  out  of  mind.  And 
for  further  proof  of  this,  it  likewise  appeareth 
in  that  learned  book  of  Mr.  Selden  s  called 
Mare  Clausum. 

Myk>rds,'the  next  inherent  pother  of  the 
crown  are  pardons  of  offences  and  condemned 
persons,  and  restitutions,  which  none  can  do 
but  the  king  bimKlf,  1  Hen.  4,  fol.  5,  SO,  Hen. 
7,8. 

The  next  is  <  jui  nummi  percutitiMli/  a  set- 


ting of  a  royal  stamp  upon  bis  coin,  the  advaac* 
ing  of  the  value  of  his  coin,  and  die  debasing 
of  it.  91  Ed.  3,6.  That  the  king  only  can 
pat  a  value  upon  it.  5  Rq).  fol.  114.  That 
the  king,  by  his  absolute  prei^igative,  may  make 
any  foreign  coin  lawful  money  of  England,  by 
hisproclamation,  Davies  Reports,  fol.  SO. 

The  next,  *  jos  suinmc  majestatis,'  is  that 
of  concluding  war  and  peace,  which  is  abso- 
lutely inherent  in  the  kin;;:'s  person,  which  be 
may  do  without  calling  his  great  council,  19 
Ed.  3,  6,  and  7  Report  25.  That  all  the  sub- 
jects of  England  cannot  make  a  war^  UUum  ia- 
dicere  belongs  not  t>  tlie  subject.  And  to 
nsake  aliens  and  denizens,  is  a  high  preroga- 
tive. 

My  lords,  this  trust  that  the  king  hath  for 
making  of  war  and  peace,  and  for  the  defence 
of  the  realm,  both  by  sea  and  land,  it  is  a  great 
trust,  inherent  in  the  person  of  the  king ;  no 
man  ought  to  mistrust  where  the  law  doth  trust. 

There  is  an  objection  made,  that  if  it  should 
rest  in  the  power  of  the  king,  he  might  do  it 
when  there  was  no  ground  for  it,  and  without 
cause ;  and  cause  forces  to  be  mustered,  and 
sliips  provided  where  tliere  is  no  imminent 
danger,  in  such  a  manner,  as  that  it  might  be 
grievous  unto  the  people.  There  are  objec- 
tions clearly  against  presumption  of  law ;  for 
where  the  law  trusteth,  we  ought  not  to  distrust. 
The  king,  as  appeareth  by  all  our  books,  is  the 
fountain  of  iustice  and  piety,  and  will  do  jus- 
tice unto  all  bis  sulyects,  1  Com.  S40.  All 
justice  is  derived  from  the  king,  13  Ed.  4, 8. 
The  king  can  do  no  wrong.  Bract,  lib.  3,  cap. 
9,  8,  H.  6,  SO.  '  It  is  royal  power,  *  De  aver 
*  correction  de  luy  mV  He  is  the  sole  jud|e, 
and  we  ought  not  to  question  him,  Bracton, 
'  Rex  non  hahet  superiorem  nisi  Dens,'  11  Rep. 
f.  79.  The  king  is  the  fountain  of  justice  and 
common  right :  And  the  king,  being  God*s  lieu- 
tenant, cannot  do  wrong,  17  Ed.  3, 49.  rhe 
king  could  not  be  made  an  instrument  of  covin 
and  frond,  but  the  patent  was  void,  Littleton's 
Comment.  99,  the  5th  Report,  fol.  14.  That 
religion,  jastice  and  verity,  ate  the  sure  sup- 
porters of  crowns  and  diadems,  S4  Ed.  3,  4S. 
Stamford's  Pleas  of  the  Crown,  fol.  7S.  At 
the  common  law,  tlie  Itfw  doth  not  distrust 
where  the  king  duth  commit  one,  hot  that  is 
op<m  just  cause,  and  so  we  are  not  10  doubt  it. 
Aind  therefore  at  the  common  law.  West.  1, 
cap.  15,  a  nan  commitled  by  the  king  was  not 
repleviable:  Nay,  if  he  was  committed  by  his 
council  that  was  his  representative  bo<{y,  he 
was  not  repleviable.  Snail  we  then,  whoi  tbe 
law  hath  committed  this  power  unto  the  king, 
who  is  the  fountain  of  justice  and  equity,  who 
is  mistrusted  by  tlie  law  of  tlie  realm,  and  the 
commonwealth  intrusts  him;  simll  we  thiiJc 
that  succeeding  kings  will  do  that  which  is 
not  fit  to  be  done  ?  i  say,  if  the  hiw  trust  bin, 
we  ought  to  trust  him.  At  the  common  law, 
if  the  kine  oonmiit  a  man  per  ioiicAc,  he  is  not 
repleviable.  # 

fiat  {or  a  fortber  reuon,  those  that  are  Ins 
deleg^ttea  or  judges,  we  not  to  be  pistrimed* 
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That  which  a  juHj^e  doth,  as  iii  his  office,  shall 
nc»t  b€  assigueJ  for  error.  ^  If  it  he  so  iq  tiic 
dele^tc  power,  much  more  in  the  primitive 
and  fuuntain.  5  Mar.  Dyer  163^  the  court  of 
KingVbencb  diiLrt^ceive  a  record  of  nisi  prius, 
the  Postea  returned  of  the  clerk,  and  the  deatii 
of  the  justice  of  assize  a»sic;ned  for  error,  and  ' 
could  not  be  received ;  and  so,  1  Mar.  Dyer 
89,  a  writ  of  error  to  reverse  a  fine,  proat  in  . 
Dyer.  That  is  the  reason  ohhe  book,  7  Hen. 
7,  fol.  10,  10  Hen.  7,  28.  Fitz.  Her.  Na.  Br.  I 
196,  saith,  he  cannot  assij^n  for  err6r,  nor  shall  i 
be  admitted  loalledge  any  tiling  contrary  to  j 
the  olficeof  ajudge;  ns  to  say,  the  jud^e  did  j 
not  give  right  judgment,  or  the  clerk  did  nut 
make  right  entries,  m.  7,  Ed.  1,  B.  Rs.  and  that 
is  the  reason  why  a  man  of  non  compoi  mentis 
in  a  fine,  and  suffering  of  a  recovery,  it  shall  not 
be  assigned  for  error  against  the  acts  of  a 
judge,  8  tlep.  Dr.  Bonner's  case.  Records  by 
a  judge,  nor  justice  of  peace,  not  traversable. 
Good  my  lords,  then,  if  by  the  laws  of  this 
kingdom  one  shall  not  be  admitted  to  receive 
an  averment  against  any  acts  done  by  your 
lordships  the  judges,  or  against  acts  done 
h^  mfcf  ior  jud|:es  ;  surely  in  this,  wjiere  the 
kmg  18  absolute  judi^e,  it  shall  not  be  allowed  to 
tay^  there  was  no  cause  of  danger,  or  that  is 
done  by  the  king  which  ought  not  to  be  done. 
Bract,  lib.  1,  cap.  34,  *  est  m  corona  re^it  (a- 
*  cere  justitiam  ;'  The  king  is  so  absolutely 
trusted  with  this  defence^  that  a  subject  cannot 
make  a  fort  or  castle  upon  his  own  freehold 
without  the  king's  license  ;  tliat  appears  in  the 
old  Mag*  Cliar'  fo.  16S.  Inquiry  made  of  those 
thai  do  build  forts  and  castles  without  the 
king's  license,  liot'  Pari'  45  Ed.  3,  m.  34,  6 
Hen.  4, 19,  and  a  book  of  Long.  5  Ed.  4,  fol. 
129,  that  a  subject  cannot  make  a  f(»rt  or  cas- 
tle without  the  king's  license  ;  not  in  his  own 
grouad. 

iMIiLlords,  the  king  hath  so  discharged  this 
trusi7«hat  though  there  were  no  account  unto 
the  subject,  yet  these  ships  tlmt  have  been 
commanded  were  '  ad  proficisrend'  cum  navi- 
<  bus  oostris.'  The  king  hath  been  at  greater 
charge  with  these  ships  going  oAt,  than  any 
king  of  England  ever  was,  as  will  appear  by 
those  vast  sums  of  money  the  king  hath  spent 
in  these  vears,  besides  what  hath  been  contri- 
buted to  it  by  the  subjects. 

My  lords,  I  have  done  with  my  first  position, 
that  it  is  an  inherent  right  in  the  person  of  the 
king  of  England;  and  that  the  king  is  the 
sole  judge,  both  of  the  danger,  and  when  and 
how  it  is  to  be  avoided. 

It  hath  been  objected.  That  the  king  of 
Eoftlaud  may  do  it,  but  how  ?  It  must  be  ac- 
cording to  the  institution  of  the  laws  of  the 
realm :  there  must  be  a  concurrent  power,  a 
politic  advice  in  parliament,  and  so  it  may  be 
done.  But  the  king,  either  by  his  ordinary 
power  or  absolute,  without  the  assistance. of 
the  great  council,  he  cannot  do  it,  as  hatli  been 
objected.  And  therefore  in  the  second  place, 
I  shall  come  to  the  second  thing  I  did  propose, 
Ibat  was,  Tliat  the  kiog,  at  b«  is  king  of  £Dg- 
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land,  that  he  'alon>,  for  this  common  defence  of 
the  rcnltii,  withi>ut  the  aid  of  parliament,  may 
slutuere,  ifc.  Truit  the  king,  by  the  advice  of 
his  council  «vben  he  plea^e^,  may  do  it;  that 
he  may  ordain  several  ways  by  the  institution 
of  the  common  laws,  by  his  ordinance,  by  l|is 
proclamation,  by  his  patents;  by  bis  writs,  aud 
m  legal  matters  by  his  judges.  That  i4iis  may 
be  done  by  him. 

First,  It  is  ai^reeable  to  renson;  for  kings 
were  before  parliament*),  and  then  surely  they 
might  have  doue  it.  As  justice  doth  flaw  from 
the  crown  originaliy,  as  it  was  in  Moses,  so  it 
is  in  the  king  of  England,  only  hi  the  king's 

Eerson.  But  attlerwards  the  king  did  depute 
is  deputies,  and  gave  others  power ;  this  is  no 
conceit  of  mine.  1^  Hen.  7,  fol.  17,  b.  per 
Fineaux,  there  was  a  timo  when  there  were  no 
municipal  laws,  when  positive  laws  were  not 
established,  «\hrn  kiugi  did  rule  their  people 
according  to  natural  equity ;  and  then  surely 
the  king  might  ordain.  "No  man  will  quf  stiun 
it ;  since  there  have  been  p09itive  laws,  and 
municipal  laws,  the  kinu;»  of  England  they  have 
ordained,  as  by  those  sevenU  records  cited  ap* 
pears.  Ir  appears  by  the  practice  sin  re  the 
time  of  William  1,  tb^t  the  kings  of  England  in 
oil  those  writs  that  they  have  ordained,  have 
prescribed  the  time  for  issuing  of  th^sc  writs, 
the  numbers  of  the  ships,  the  times  of  meeting', 
the  manner  of  munition,  and  to  stay  for  (he 
delence  quatudiu  nobis  pluceret,  I  have  made 
a  collection  of  what  have  gone  out  by  the  king 
himself,  what  per  regetn  et  conciiium,  and  what 
by  advice  of  ^is  council,  and  with  the  advice 
of  merchants  and  port^men ;  but  tliey  are  so 
infinite,  and  so  many  of  them,  that  I  will  not 
trouble  yoUr  lordships  with  the  repetition  of 
them. 

These  ordinances  for  tlie  defence,  they  are 
suitable  and  agreeable  to  fiie  ordinance  that 
the  king  maketh  in  other  cas<*s,  where  the  king 
alone  doth  ordain,  as  by  bis  proclamation. 
Claus.  24  Ed.  3,  pars  S,  m.  8,  dors.  The  king 
by  his  proclamation  commanded  all  earls, 
barons,  knights,  esquires,  and  other  men  al 
arms,  that  none  of  them  should  depart  into 
foreign  parts.  Fitz.  Na.  Br.  fo.  85,  he  agreeth 
it;  and  saitli  the  book.  He  that  transgresseth 
this  proclamation  shall  be  fined  for  his  dis* 
obedience.  And  this  command  may  be  under 
tlic .  great  seal,  sie:nature,  or  privy-seal ;  for 
saith  tlie  book.  The  subject  i»  to  take  notice  of 
any  of  the  king's  seals ;  so  in  all  ages  he  hath 
commanded  no  victuals  shall  be  transported. 
Clius.  24  Ed,  3,  m.  7,  dors.  5,  Dec.  4  Hen.  8, 
11  Hen.  7,  23.  The  king  granteil  a  proclama- 
tion for  a  Justing;  and  if  one  of  the  two  that 
be  fighting  be  killed,  it  is  no  felony.  5  Report 
114.  The  king  by  his  absolute  power  mayi^ 
make  any  kind  of  money  current  by  his  pro* 
clamation.  In  the  next  place,  the  king  may 
ordain  by  his  patent  alone.  40  Ed.  3,  fol.  l?, 
18.  The  king  did  grant  a  privilege  to  the 
scholars  of  Oxford,  that  they  should  have  the 
choice  of  the  inns  in  Oxford,  which  wns  before 
there  were- any  fair  colleges  in  Oxford:  saith 
3  w 
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the  tiiwDsman,  This  is  my  freehold,  the  kins;  j 
cannot  do  it:  say  the  judges,  This  is  by  the  j 
king's  patent,  and  is  in  fuvoor  of  learning,  and 
there fu re  ii  good  ordinance.  So  the  justice  in 
eyre  may  take  up  the  principal  inn  in  a  town. 
Js  there  any  tiling  more  usual  than  lor  the  king 
to  give  power  to  a  corporation  to  make  ordi- 
Jiaoce  for  a  common  |;ood  ?  49  Kd.  3,  162. 
8hall  it  be  so  in  the  creature,  and  not  in  him 
that  makes  the  creature  ?  A  case  or  two  upon 
every  one  ol'  them.  The  kinj*  may  ordain  by 
his  writ^  and  that  appears  9  £d.  3,  16,  a  writ 
of  Cessavit  a^aimt  the  tenants  of  Northumber- 
land. The  tenants  had  been  mightily  op- 
pressed by  the  Scots ;  they  petitioned  the  king, 
find  said,  they  were  not  able  to  pay  their  land- 
lords their  rents,  by  reason  of  those  incursions 
upon  tliem  of  the'  Scots,  and  desirefl  atuy  of. 
suit ;  and  there  it  appeareth,  that  the  king  did 
ordain  by  his  writ,  thnt  iho«e  suits  upon  those 
reasons  should  not  proceed  against  the  tenants 
for  non-payment  of  tlieir  rents.  Out  of  tlie 
same  reason  are  the  writs  of  protection. 

Tlien  the  king  and  his  council  ra;iy  ordain  ; 
for  that  I  find,  m.  4,  flen.  3,  Fits.  Her.  \.  Br. 
Dower  179,  a  writ  of  Dmver  there  brought  by 
a  French  woman.  The  tenant  of  the  writ 
pleaded,  that  there  was  an  ordinance  of  the 
king  and  council,  *  Quod  nullus  de  potestate 
'  regis  Francis  respondeatur  de  Auglia  ante- 
^  quam  Angl'  respond'  de  jure  suo  in  Francia ;' 
that  i».  We  Kntrtishnten  should  n'ot  be  com- 
pelled to  ansM  er  any  Frenchman  or  woman  in  a 
legal  way,  till  the  Engli&h  were  answered  in 
France  to  their  suits  there.  39  £d.  3,  7  per 
Tbcrp.  The  king  and  his  lords  may  make  an 
ordinance,  which  shall  be  as  binding  as  a  sta- 
tute, ilot.  Franc.  72  Ed.  S,  m.  6.  The  kinij 
by  the  advice  of  his  council  did  ordain  '  quod 
'  cranes  magnat.  et  uF  qui  liabent  terras  et 
'  tenementa  continue  morat',  &c.'  Upon' this 
ordinance  I  can  »he«r  above  40  writs  that  have 
gone  out  to  the  nobility, clergy,  archbishops,  and 
bisiiops,  and  to  all  the  king's  subjects  too  that 
had  houses  in  the  mariiime  parts.  Hot.  Franc 
S8  Ed.  3,  m.  16,  and  50  Ed.  3,  m.  47,  dors.  94 
Kd.  3,  m.  6,  that  of  24  is  to  the  inlands  within 
16  miles  of  the  sea  coasts.  40  Ed.  3,  m.  37, 
the  like  writs  awarded  to  roost  maritime  coun- 
ties, upon  pain  of  seizure  of  their  lands  and 
goods.  So  likewise  for  provision  for  the  army  ; 
the  king  and  his  council  have  ordained,  both 
for  markets  to  be  kept  within  such  a  distance 
of  the  army,  and  wine  to  he  sold  there,  and  no 
where  else.  Rot.  Soo.  10,  19  Ed.  2,  m.  13, 
dors.  So  they  have  set  down  the  number  of 
the  men  of  arms  that  eyery  town  should  be 
charged  witli,  Claus.  13  Ed.  3,  pars  1^  m.  14, 
dors,  with  a  crfmmand  that  they  should  distrain 
the  commonalty  of  that  county  for  the  wages 
of  those  men  at  arms. 

My  lords,  if  the  king  may  at  any  time  of 
danger,  by  bis  proclamRtiou,  by  his  patent,  by 
his  writ,  by  the  adiice  of  his  council;  surely  in 
case  of  necessity  it  is  much  more  lawful,  for 
neceuilat  est  Icr  temporiSf  where  a  defence  by 
tM  and  hind  is  ve^iuircd.    5  Ed.  4, 6t.  14  Hep. 


7,  CD,  jurors  b^  law  are  to  bold  U^ther  tifl 
ibe^  give  up  their  verdict,  yet  otherwise,  if  the 
house  be  like  to  lidl  upon  their  bee^.  38 
Hen.  7, 11,  upon  a  Precipe,  the  tenant  nuiy 
be  excused,  if  be  could  not  pass  the  water*. 

My  lords,  I  find  tliat  in  legal  maUers  the 
kini;  and  his  judges  make  certain  explanauona 
i»pon  the  statute  of  Glocester,  as  appean  bj 
Mag*  Chor.'  And  what  was  done  then  by  the 
judges  advice,  hath  the  force  of  a  law  at  tfaia 
day.  So  as  you  see  by  the  laws  of  Englanil,  as 
well  ui  other  ca%es,  as  in  cases  of  defence,  tbe 
law  hath  given  the  kiitg  of  England  this  power 
to  orduin  (or  the  good  and  safety  thereof. 

I  find  that  in  ^1  ages,  and  in  all  tianea,  the 
incidents  to  a  defence,  as  well  as  this  principal 
part,  hath  been  given  to  the  king  hiirselfy  as 
he  is  king  of  England.  First,  For  the  Marage 
of  Towns:  That  the  king  hath  commanded  the 
niuraee  of  towns  to  be  done  at  the  people's 
charge;  the  precedents  are  so  many,  I  will 
mention  none  of  them;  and  shall  he  not  eook* 
nitiud  for  the  defence  of  .the  wooden  trails  of 
the  kingdom?  Rot'  Aim'  19  Ed.  3,  pars  9,  m. 
10.  The  king  commands  by  writ  a  place  to  be 
fortified  towards  the  war;  and  every  man  hav- 
ing rent  there  to  contribute,  or  to  be  cofn- 
pelled  thereto  by  distress;  that  was  command- 
ed to  be  done  by  writ,  Pat.  19  Ed.  3,  pars  3, 
m.  5,.  it  appeareth  it  was  done.  The  king 
imposed  a  certain  rate  upon  all  goods  and 
merchandize  that  came  unto  Kingston  open 
Iluli,  and  commanded  this  should  be  employed 
to  the  walling  of  the  town ;  this  was  *  da  vdoa- 
<  tate  regis;'  this  appeareth  Rot.  Pat.  19  Ed. 
3,  pars  1,  m.  19,  there  was  the  same  coaMDaad 
for  other  towns,  as  Dover,  &c.  The  said  roll, 
m.  22,  Pat  19,  Ed.  3,  para  a,  m.  14,  dors,  a 
writ  for  the  repairing  of  the  walb  of  Wiadiesier 
at  the  subjects  charge.  Rot.  ib.  m.  15,  tba 
king  by  special  grant  gave  power  to  the  major 
and  burgesses  to  assess  the  tnhabitants  towards 
the  making  of  the  wall,  and  the  defence  of  the 
town.  Clans.  1  Ric.  2,  m.  19,  Oxford  was 
commanded  by  the  king  to  be  fortified  at  the 
inhabitants  charge.  Claus.  19  Ed.  3,  pars  3, 
m.  39,  the  king  oMnmanded  particular  sab- 
jects  to  fortify  their  castles  at  their  own  charges 
in  time  of  danger,  Pat.  18,  Ed.  3,  m.  9,  the  k'wg 
taker h  the  castles  of  the  subjects  into  his  own 
hands  in  time  of  danger, '  ad  evitantum  damaa 
'  et  pericula  qusp  nobis  evenire  possint.'  Cbas. 
13  Ed.  3,  pars  l,*m.  36,  don.  the  king  by  ad- 
vice of  his  council  did  ordain,  that  the  town  of 
Southampton,  '  pro  salvatione  ejnsdV  should 
build  a  wall. 

My  lords,  if  the  king  may  command  the 
wallinv  of  a  town  at  the  charge  of  the  inhabi- 
tants, be  may  likewise  command  the  defience 
of  the  kingdnni  by  sea ;  ao  for  other  incideota 
of  defence,  as  for  erecting  beacons  upon  the 
sea-coasts  Rot.  Vas.  11,  19  Ed.  3,  ni.  S9, 
*  de  commuiubns  in  singalis  ;'  Clans.  1,  Ric  9, 
m.  4,  dors.  *  de  ordinatione  per  ivgem  et  coo- 
'  citiom  pro  vigiliis  faciend'.'  So  l&ewise  the 
king  ia  all  ages  haih  commanded  the  imbanieic 
of  ships  for  the  d^aoe  of  the  icahD,  and  for  att 
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poblic  service ;  this  apjpeai«ch  Cleus.  14  Hen. 
3y  tn.  17,  dors,  all  ships  arrebted  that  could 
carry  ]<S  horses.  Rot.  Soo.  10  £d.  3,  in.  % 
dors.  *  omnes  naves  pro  defensione,  bcc*  Uo(. 
A]m.  1^  Ed.  Sy  m.  S3,  pars  1,  and  IS,  For  the 
tmharring  of  ships  (or  the  defence  of  the  reahn. 
8o  likewise  the  Icing  commandeth  and  appoint- 
«ch  who  shall  be  oncers,  who  sliall  be  admiral 
of  the  fleer,  who  shall  be  Custodes  Maris,  as 
Oppears  Pat.  £d.  9,  m.  7,  tlors.  nod  in  the  same 
roll,  m.  10,  Pat.  15  Johannis  m.  10,  Pat.  46 
Hen.  3,  tn\  5,  Clans.  33  Ed.  3,  m.  5,  dors,  and 
an  kWiniie  number  more.  Then  that  the  coun^ 
cy  paid  the  cliarges  of  those  who  had  Custod' 
Maritim',  that  appears,  Rot.  Fra.  SI  Ed.  3, 
m.  31,  dors.  Claus.  13  £d.  3,  pars  1,  m.  14, 
dora.  The' king  when  there  was  cau^e  he  mo- 
derated cheexpence.  Clans.  S5  Ed.  3,  m.  16. 
The  king  did  order  how  much,  and  bow  long 
the  county  should  pay  for  wages ;  and  com- 
manded the  stay  of  those  that  couid  have  been 
«>iie  before  their  time  s  and  tliis  appcareth 
Pae.  48  Hen.  3,  m.  4.  Claus.  4B  Heu.  3,  m.  2, 
3.  dors.  Then  it*appenreth  by  many  records, 
that  this  guard  of  the  sea-coasts  was  to  he  ac- 
cording as  the  king  should  order  and  direct, 
sometimes  per  regem  and  sometimes  per  not  et 
conciiiuM :  and  this  appeareth  Claus.  23  Ed.  1, 
m.  5,  dors.  ClaUs.  13  Ed.  3,  pars  3,  m.  14, 
dors.  Pat.  29  Ed.  1,  m.  1. 

Sometime  the  king  out  of  his  royal  power 
kath  been  pleased  to  give  discharges  to  parti- 
cular men,  to  be  discl«iirued  from  this  Custod' 
Maritim.  This  appeareth  Claus.  23  Ed.  1, 
m.  $,  dors.  Portsmouth  discharged,  because 
their  ships  were  in  the  king's  service,  Claus. 
8  Ric.  S)  m.  A  discharge  for  the  abbot  of  St. 
Albans,  Pat.  IS  Ed.  3,  pars  2,  m.  8,  Pat.  IS, 
£d.  3,  pars  1,  m.  14,  discharges  de  Cu»tod' 
Marit. 

Then  the  power  of  punishing  those  that  should 
neglect  ttiose  commands  hath  been  always  in 
the  king,  and  to  be  punished  by  his  conimis- 
eioners,  or  by  his  wnta,  and  that  in  a  high 
manner. 

That  there  have  been  commands  by  distress, 
by  imprisonment,  by  seizure  of  lands,  goods, 
and  fbrfeiture  of  ail  that  they  had,  this  appear- 
eth, Pat.  48  Hen.  3,  dors.  Claus.  48  Hen.  3, 
m..  3,  and  a  great  number  in  the  times  of  Ed. 
S,  and  Ed.  3.  The  king  hath  so  far  meddled 
in  this  business,  that  though  it  hath  been  the 
money  of  the  country,  yet  the  king  hath  ap^ 
pointed  the  pay-master,  Claus.  48  Hen.  3, 
m.  SO,  Claus.  16  Ed.  S,  m.  13.  So  all  arrays 
for  mustering  of  men  between  16  and  60,  have 
been  in  all  ages,  and  by  the  king's  command, 
to  be  in  and  continue  in  readiness  so  long  as 
the  king  shall  please,  Rot.  Aim.  12  Ed.  3, 
pars  S,  m.  6,  dors.  So,  my  lords,  it  doth  ap- 
pear by  these  precedents  that  have  been  cited, 
by  these  records,  and  by  these  book-^ases,  that 
the  kings-  of  England  have  in  nil  ages  given 
command,  and  made  ordinances  by  themselves, 
by  their  cooncil,  by  their  judges,  and  by  then- 
peers;  and  these  ordinances  have  l)eeii  obeyed. 

My  k»di|^  I  pmmiM  up«o  Ibit  bead  to  vanke 


it  good,  that  in  these  times,  and  in  these  yean, 
wherein  there  were  parliaments,  that  though 
the  parliaments  did  determine  raiitters  concern* 
ing  the  land  forces,  and  the  going  of  the  king's 
army  into  Scotland,  and  yet  sitting  the  parlia- 
ment, the  king  hath  commanded  the  setting 
fiirth  ofships  by  his  writ;  this  vias  ever  left  to 
the  royal  power.  For  the  proof  of  this,  there 
was,  the  24  Ed.  1,  a  parliament,  as  appears  in 
the  printed  books  ut  that  year  ;  and  in  that 
year  the  king  commanded  ships  by  his  writs 
ai  the  charge  of  Uie  subjects.  Pat.  24  Ed.  1, 
m.  17.  Command  ta  take  up  a  hundred  ships; 
and  ill  Pat.S4  Ed.  1,  es  parte  regis  rem.  Ex* 
cheque!^ Roil  28.  Command  pro  Cubtod'  marit'. 
Hil.  9  Ed.  2,  a  parliament  hoiden  at  Lincoln^ 
and  yet  in  the  same  year  writs  went  out  to  pro* 
virie'sliipping,  as  appears  by  Hot.  Pat.  9  Ed.  S>  * 
pars  2,  m.  26, 1  find  there  was  a  parliament 
held  12  Ed.  2.  This  appeareth  in  the  book  of 
statutes.  Hot.  Scot.  II,  and  IS  Ed.  S,  m.  8, 
the  king  recites  certain  inroads  made  upon  the 
men  in  Northumberland,  'et  quod  de  commuiii 

•  conciiio,'  held  at  York,  *  ojtlinavimus,  &c.' 

*  and  assigns  the  earl  of  Pembroke,  and  bishop 
of  Norwich,  *  ad  requirend'  NorfT  et  SulT 
'  juxta  discretiones  veslras  subsidium  facere 
'  per  naves,  &c.  per  tempus  trium  vel  quatuor 
^  mensium.'  At  this  time  there  was  a  provision 
by  parliament  for  the  king's  service  by  land, 
and  for  his  armies  to  meet  him  at  Newcastle ; 
and  for  two  reasons  why  Navale  Subsidium 
should  be  necessary.  First,  to  hinder  the 
bringing  of  any  victuals  into  Scotland.  Se^ 
con jly,  for  the  free  intercourse  of  trade.  8o 
as  you  see,  in  this  year  wherein  a  parliament 
was  nolden,  this  Navale  .Subsidium  was  com- 
manded by  the  king's  writ,  without  an  act  of 
parliament ;  thongh  this  writ  was  for  Norfolk 
and  Suffolk,  yet  the  like  was  for  Dorset,  Suiner* 
set,&c<  It  appeareth  likewise  10  and  11  Ed.  S, 
whidi  were  those  great  years  of  sending  out  of 
writs,  that  then  parliaments  were  hotden.  And 
so  it  doth  appear  by  the  printed  book  of  sta- 
tutes ;  yet  in  that  year  of  10  Ed.  3.  Claus.  10 
Ed.  3,  m.  37,  dors,  a  writ  directed  to  the  mayor 
and  bailiff  of  Bristol,  with  a  command,  that  all 
ships  of  40  tons  ei  ultra,  should  be  seizerl.  10 
Ed.  3,  m.  SI,  dors,  command  that  the  ships 
sliould  be  set  forth  for  the  preventini^  of  dan- 
ger, and  that  no  foreigners  ships  come  in  to  aid 
the  Scots.  M.  SI,  dors,  the  same  roll ;  com- 
mand to  the  city  of  London  to  set  out  sliips  at 
their  own  charge.  Sco.  10  Ed.  3,  m.  21,  dors. 
Writs  to  the  sheriff  of  Ducks  to  send  horsemen 
and  footmen  to  the  county  of  Southampton  .- 
so  tliere  were  men  drawn  out  of  their  county, 
and  the  refusers  there  were  called  rebels.  Hot. 
ib.  writs  *  De  Navibus  pro  Det'eosione  Regui/ 

My  lords,  there  was  something  more  observ- 
able in  this  year  of  10  Ed.  3,  for  some  of  the 
writs  that  went  out  bear  teste  3  Octobris  10 
Ed.  3,  and  mention  a  parliament,  but  did'  not 
go  out  by  any4>rdinance  of  parliament ;  so  that 
the  awoi*ding  of  these  writs  10  Ed.  3,  were 
sitting  the  parliament,  and  by  the  royal  power ! 
wbieb  i»  9  strong  arsHB^ent^  there  needeth  not 
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aid  ofparliflment  for  the  king  to  command  hi;: 
forces.  11  £d.  3,  there  wa»  liUewibt*  a  parlia- 
mcnr,  as  nppeaieth  in  the  priiiUd  bookit  of 
ttututcSy  ^ei  writs  dared  10  Jauuura  1}  Ed.  3, 
per  ipsum  rrgcm,  ships  are  commnuded  pro 
garrra  tupfr  marc.  Kot.  Va4.  £0  Kd.  3,  ra.  6, 
dors.  procUimatioQ  to  scveial  counties,  that  all 
ships  be  in  readiness.  In  the  12<h  year  of  £d. 
3f  there  was  a  purliameiit  at  Nurthampton, 
Claus.  IS  £d.  3,  piir:>  9,  m.  1,  (he  same  roll 
pars  9y  ni.  32,  and  yt  l  the  same  year  the  king 
coniminded  shij.ipini;  at  ti.e  charge  uf  the  cotiii- 
ties,  as  appearetb  Rot.  Pari.  1*2  £d.  8,  pars  1, 
m,  Vi.  Claiib.  12  £d.  3y  par>  3,  m.  29.  And 
in  the  13th  year  of  £*).  3,  there  was  likewise  a 
pttiliame:  t  nolden,  as  appearetli  12th  £H.  3, 
in.  9,  10,  but  printed  ^totutes  make  no  meu- 
'tion  of  a  parliament  then. 

Aly  lorns,  m  thiis  record  these  things  ar^  ob- 
ter\-aMe,  ciied,  and  innde  u^eof  by  the  defeti> 
dunt's  c('un>tl ;  a  »trot.g  record  as  any  can  be 
aiiainst  them  !  In  that  parh.'iment  the  kint;  he 
did  pray  the  advice  of  the  coiiinions  in  parlia- 
ment ti>U' hiiiki  his  war  with  France,  and  tJie 
gir.irding  of  the  sen-coasts;  the  commons  they 
make  answer,  *  Prient  les  commons  que  ds  ue 

*  ci»un>rl  doner  al  rhoscs  de  quel  ne  pass  conu- 

*  zauce,  ike*  They  say  furtlier,  and  they  grant 
that  toe  maritime  towns  ought  to  make  the 

J;uuTd  upon  (he  6ea  wiihoui  wages,  and  tlie  in- 
and  towns  upon  the  land. 

T>>o  things  are  observable  in  this  record. 
First,  When  the  kin^  doth  descend  so  low  as 
to  pniy  the  advice  of  his  commons  in  parlia- 
ment, and  assi>tauce  for  the  guarding  of  tlie 
sea ;  the  commons  disclaimed  it,  and  said,  they 
have  no  connuznnce,  &c.  and  yet  tiie  He  fen- 
dan  t*s  counsel  did  press,  that  now  the  king 
ihould  ask  the  advice  of  the  commons  in  par^ 
lianient ;  a  thing  disclaimed  by  the  commons 
in  parliament  13  £d.  3,  to  have  any  cognizance 
of.  Secondly,  That  by  this  record,  the  mari- 
time parts  ought  to  guard  the  sea  at  their  own 
charges :  This,  though  it  was  granted  in  their 
petition,  it  was  not  granted  by  the  king ;  for  it 
appeareth  in  tlie  same  year.  Rot.  Aim.  13  Ed. 
S,  m.  13,  dors,  that  the  king  that  year  hearing 
of  "^ome  pieparations  in  France,  commanded 
•hips  for  three  months.  ClaU'>.  13  EcT.  3,  pars 
1.  m.  14,  that  in  several  counties  men  were  dis- 
trained for  not  payment  of  wages  for  the  archers 
and  others  that  guarded  the  sea-coasts.  It  ap* 
peareth  by  these  records,  that  both  the  guard 
of  the  sea,  and  the  sea-coasts,  was  done  inxta 
ordinaiionetn  nostrum,  order  made  by  us  and 
our  council.  Rot.  Aim.  13  Ed.  3,  m.  15.  dors, 
the  kin?  appointed  the  archbibhop  of  York, 
IIua;h  (le  Percy,  et  at*,  for  that  purpr)se,  &v. 

So,  my  lords,  I  have  done  with  the  second 
grouird,  that  is,  that  the  king  is  the  sole  judge 
of  this  without  his  parliament:  That  the  com- 
mons in  parliament  have  disclaimed  to  have 
any  co|xnizan<  e  of  it :  That  in  the  same  year, 
%vhen  parliaments  were  bolden,  Uie  same  year 
these  writs  have  issued  without  adf  ice  of  par- 
^iam^ut. 

The  ililai  tJimg  I  did  propoit  wu  thoM  p^ 
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preme  titles,  wliich  the  conminn  law  of  Eng- 
land giveth  unto  the  king,  wmch  may  enforce 
tht>.     Bract,   lib.   S,  cap.  S4,  saith,  that    the 
king  he  is  Vicarias   Dei;  bis  powcTy  aa  w«a 
agieed,  i»  jure  divino.     God  isr  the   God    of      . 
ho^ts,  and  tt.e  king  is  a  model  of  God  himself.       I 
40  £d.  3,  fot.  18,  ihe  king  is  the  chief  guartliaa       | 
ol  the  commonwealth.    The  sheriff  hath  Po>6*       | 
Comitatus  under  the  king,  the  kiiig*s  vicegerent 
in  the  county:  And  he  hath  thi«  pow(*s  not       I 
only  for  the  execution  of  legal  processs,  but  for        I 
the  defence  of  tite  realm.  12  lien.  7,  fok.  7,  this        i 
de  If  gate  power  of  the  sheriff  i»  as  well  li>r  de-        ^ 
fence,  as  f<ir  the  execution  of  process.     Shall 
the  sheriff  do  it,  and  not  the  king?  10  Heo.  3,        ' 
fol.  1,  B.  lien.  7,  fol.  1,  the  king  is  the  conser- 
vator of  the  law.     20  Hen.  7,  fol.  4.  '  Rex  est 
*  C'apitalis  Jusiiciahus  totius  Angiiae;*    he   is 
not  only  to  maintain  ju»tice  in  the  courts  of 
justice,  but  to  protect  and  defend  his  people. 
Stamford*s  Prerog^t.  cap.  1.    The  king  is  tho 
must  worthy  part  of  the  body  of  the  coinm<»B- 
weulih,  the  preserver,  nourisher,  and  defencier  of        | 
it  :  And  by  this  they  enjoy  their  laws,  goods         i 
and  lands,  11  Rep.  fol.  70.  b.  Ma^dalen-Coi- 
letse's  case, '  Hex  est  Medicus  Regni  et'Sponsos         ' 
'  Reipublicx.'    It  ia  tlie  part  of  a  good  physi-         | 
cian,  as  well  to  prevent  diseases,  as  to  cure  , 

them ;  and  the  o&ce  of  a  good  king,  as  well  to 
prevent  danger,  as  to  remedy  it.  Com.  foL 
130.  He  is  the  soul  that  animates  the  body  of 
the  commoowealtli ;  and  we  ought  to  more  as 
he  moves.  11  Rep.  fol.  72.  'Ihe  king  is  ths 
fountain  of  common  right,  therefore  we  hava 
no  reason  to  stain  the  fountain. 

I  am  now  come  to  my  fourth  proof,  which  is 
by  precedents,  wherein  I  shall  be  somewhat 
long. 

The  Second  Day's  Arglmekt  of  Sir  JOHN 
B.\NKS. 

May  it  please  your  lordships ;  To  remember 
I  shewed  by  eliarters,  aids,  and  a  great  number 
of  precedents,  tiiat  this  royal  po«u?r  was  in  the 
king  of  England  before  the  Conquest :  And 
that  though  some  were  eieropted  from  the 
setting  forth  of  ships  by  grant  unto  some  par> 
ticuiar  men,  or  some  particular  diurches ;  yet 
these  three  fundamental  services  of  expedition^ 
lepairing  of  castles,  and  making  of  bridges, 
were  always  exempted. 

Tlien  I  shewed,  by  a  great  nnmher  of  pre- 
cedents, that  not  only  the  principal,  but  all 
other  necessaries  that  concern  the  defence  of 
the  realm,  both  by  sea  and  land,  hath  been  aU 
wap  commanded  by  ^e  king's  writ :  fur  the 
fortifying  of  towns  and  castles,  and  the  murage 
of  towns,  the  appointment  of  admirals  of  the 
fleet,  and  those  that  sliould  be  guardian  by  sea 
aud  land  ;  the  imbarriog  of  ships,  and  arrays  of 
men,  the  erection  of  beacons,  and  discliaiging 
of  some  upon  ju&t  cause,  and  by  punishing  of 
tliose  that  were  refractory:  And  all  this  was 
done  by  the  king's  command,  per  ipium  r^gem, 
or  per  regem  et  conciiium,  without  any  aid  of 
parliament. 

Likewise,  I  have  made  it  appear  ta  your  lord- 
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ships,  that  the  kims  is  the  solejutlge  of  this  de- 
fence: That  the  king  is  out  to  be  mistrusted  in 
the  execution  of  his  ofiice,  as  king ;  nor  jour 
Jordships  as  judges,  are  not  to  be  mistrusted. 
I  have  then  bhewu  out  of  prececfents,  that  in 
those  year»,  wherein  there  have  been  parlia- 
ments, and  sometimes  s»itving  the  parliaments, 
writs  have  issued  per  ipsum  rcgem,  and  per  re- 
gem  et  coneiimm* 

I  siiall  proceed  to  make  good  other  particu- 
lars, wbicii  I  have  opened  unto  your  lordships. 
Pirtt,  That  these  precedents  that  have  been 
shewed,  and  which  I  shall  shew  unto  your  lord- 
ships, have  not  been  grounded  upon  any  paiv 
ticular  cqyeuant  or  charter  of  custom,  but  upon 
the  law  of  the  land,  and  upon  such  reasons  as- 
are  irreversible,  and  bind  nil  the  king's  subjects, 
as  well  cleiiKy  as  laity.  For  this  I  shall  remem- 
ber Clans.  48  Hen.  3,  m.  3.  The  writs  do  re- 
cite, *  quod  turn  milttes  et  liberi  tenentes  quam 

*  omoes  alij,  &c.  ad  defensionem  jegni  tenean- 
'  tur.'  Claus.  9  £d.  3,  m.  11, '  pro  defensione 
'  regni  omnes  teneantur.'  Scot.  10  £d.  3,  m. 
19,  *  quia  consonans  rationi,  quod  ounes  taogit 

*  per  omnes  supportari  debet:*  And  the  same 
roil,  ro.  SO.  dors.  *  ex  legiantia  ad  defensionem 

*  contra  hostiles  ingressus  inimicor'-  mauus  ex- 

*  ponere  adjutrices,  &c.'  Rot.  Aim.  12  Ed.  3, 
m.  1,  dors.  *  omnes  et  sioguli  tenentur,  &c. 
'  Se  et  sua  ex  ponere,*  the  same  roll,  m.  19, 
dors.  *  omnes  et  sioguli  ad  defensionem  regni 

*  astricti.'  And  I  think  every  man  will  acknow- 
ledge himself  to  be- bound  out  of  his  allegiance. 
Rot.  Aim.  13  Ud.  3,  m.  13,  dors.  *  ex  legiantia 

*  ad  defensionem  regni  et  vestri  et  vestrorum.' 
Same  roU,  m.  17.    And  there  be  writs  unto  all 

.  the   bishops  of    England,  *  quod   iuvenerint 

*  homines  nd  arma  pro  defensione.'  Frnncke 
Almoigne  Tenure  was  no  plea  against  this  ser- 
vice. Rot.  Franc.  46  Ed.  3,  m.  34.  There 
was  a  ,writ  directed  to  the  bishop  of  Canter- 
bury, for  the  arming  and  arraying  all  ecclesias- 
tical persons  within  his  province  :  Tlie  like  to 
the  bishop  of  York  in  the  same  roll.  So  it  ex- 
tends to  all  the  king's  subjects,  as  well  to  the 
dergy  as  the  laity. 

Nay,  ports  that  were  obliged  to  do  particular 
ten'ice,  yet  in  case  of  extraordinary  defence, 
that  there  the  writs  went  out,  not  only  to  per- 
form the  ordinary  services,  but  services  ultra 
dcbUum.  The  Cinque  Ports,  by  their  charter  of 
£d.  1,  were  to  set  forth  62  sbps  at  their  own 
charge  fur  15  days;  yet  we  find  by  several 
writs,  and  in  several  kings  reigns,  that  the 
Cinque  Ports  have  been  required  to  do  further 
services.     Arrests  have  been  of  these  ships, 

*  Ultra  servitium  debitum.*  Scot.  Roll.  10  Ed. 
3,  m.  2,  3.  dors,  and  26.  dors,  there  is  a  com- 
mand, that  all  their  ships  of  40  tons  should  be 
arrested  for  the  king's  service.  And  so  like- 
wise, m.  22,  that  all  the  ships  of  the  Cinque 
Ports, '  tain  majores  quam  roinores/  should  be 
arrested.   Rot.  Aim.  13  Ed.  3,  m.  13.  <  Omnes 

*  naves  que  transire  poterint,'  arrested  and 
brought  to  the  Cinqae  Ports. 

So  then,  to  tell  of  particular  rolls,  that  these 
•ud  these  tawny  w««  obliged  to  d9  tb«M  i#rvi- 


ces ;  this,  under  favour,  is  no  argument.  For  al* 
though  they  be  oblie;ed  to  do  the  service,  yc  t  upon 
other  occasion,  the  king  took  all  their  ships, 
ultra  iervitium  debit  urn.  Claus.  16.  Ed.  2,  m. 
13,  dors.  The  king  nritcih  to  divers  earb, 
barons  and  others  in  thu  maimer,  *  Quod  sint 
'  tam  citius  quatcnus  poteriut  purati/  beyond 
your  service,  with  horse  and  arms,  and  com.e  to. 
our  town  of  Newcastle  upon  Tyne:  so  hs  this 
writ  was  directed  to  all  the  lords  spiritual  and 
temporal,  and  all  the  king's  subjects ;  not  only 
with  their  due  service,  but  beyond  their  ser- 
vice to  be  at  Newcastle.  So  your  lordvhipi 
see  the  motives,  and  ground;*,  iuid  reasons  o^ 
these  writs  are  universal;  they  concern  not  a 
particular  part  and  subject,  but  all  the  king't 
subjects;  and  they  are  '  Legiantia  sua  debita. 
So  that  is  the  fir&c  thing  I  would  observe  to 
your  lordships,  that  these  writs  and  precedents 
are  grounded  upon  the  law  of  tlie  land,  and 
not  up^n  particular  custom. 

The  second  thing  is  this :  that  all  these  writs 
have  issued  by  the  king*s  mandate,  either  bv 
the  king  only,  or  by  the  kfng  and'  his  council, 
without  advice  in  parliament ;  of  which  I  hav« 
made  a  collection :  and  it  is  better  for  me  to 
attend  your  lordships  withal,  tlian  to  cit« 
them ;  because  they  are  above  500,  whei^in  I  . 
have  distinguished  what  have  been  per  reMem, 
and  which  per  regem  et  consilium,  and  where 
the  advice  of  particubr  merchants  and  ports- 
men  were  required,  Scot.  11  Ed.  3,  ro.  2,  d<tfs. 
19  £d.  3,  pars  1,  m.  2C,  dors.  And  in  these, 
the  advice  of  particular  men  were  called  to  as- 
sist the  king  and  his  council. 

Now,  my  lords,  if  before  time  of  William  1, 
and  since,  and  for  so  many  hundred  years  to- 
gether, this  hath  been  done ;  shall  not  these 
precedents  make  a  rule?  That  precedents  that 
are  not  against  the  law,  nor  contraiy  to  the 
rules  and  reasons  of  the  law,  make  a  law,  this 
appeareth  by  4  Ed.  4,  foi.  43.  The  lord-chan- 
cellor sent  forth  a  writ  of  error.  The  judges 
took  exceptions  both  ^o  the  matter,  and  the 
manner,  saith  the  book,  because  it  hath  been 
always  so ;  the  precedents  make  a  law.  33 
Hen.  6,  fol.  20,  an  absurd  return  made  by  a 
sheriff;  yet  because  precedents  to  warrant  it, 
a  good  return.  2  Ric.  2,  fol.  7,  where  a  duty 
was  to  be  paid  to  a  corporation  of  mayor  and 
commonalty,  the  duty  to  be  paid  to  the  body, 
and  an  nci]uittance  to  be  had  from  them; 
but  because  it  had  ^  been  used  the  mayor  alone 
to  give  the  acquittance,  a  good  acquittance. 
2  Rep.  Haines's  case;  the  king  shall  not  part 
with  his  interest  without  the  Great  Seal;  but 
yet  a  lease  for  years,  under  the  seal  of  the  Ex- 
chequer, is  good  by  custom.  4  Rep'  fol.  9, 
that  the  precedents  of  the  court  are  good 
against  the  express  words  of  a  statute.  Having 
so  many  precedents,  I  will  not  trouble  you  any 
longer,  though  I  have  reserved  a  special  nlace 
for  answering  of  objections ;  yet  such  oojeo- 
tioos  as  fall  materially  in  the  way,. I  shall  give 
an  answer  to,  though  I  reserve  the  answer  to 
the  main  objeetion  to  the  fifth  place. 

It  hath  been  said,  by  Mr.  tiolboni,  that 
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^re  hath  been  a  dbcontinuancc  of  time ;  aod 
Chat  since  the  time  of  50  Ed.  9,  none  uf  these 
writs  have  issued.  Shall  discontinuance  of 
time  take  away  the  king's  right?  If  thoe  have 
been  no  ose  within  the  time  of  the  ncmorr  of 
man ;  jet  if  there  have  been  an  inherent  right 
in  the  crown  of  England,  uliall  the  crown  lose 
it  by  discontinuance  of  time,  contrary  to  the 
rule  of  the  law  ?  10  Hen.  4,  fol.  6.  Where 
the  king  is  the  founder  of  a  bishopric  or  abbey, 
and  is  by  common  right  to  have  a  Corody, 
tfaongh  not  used,  and  the  king  hath  not  de- 
manded it  in  time  of  memory,  yet  the  king 
•hall  not  lose  it.  Fits.  Her.  Ne.  Br.  fol.  5.  A 
writ  of  right  bron^ht  by  the  king,  where  yon 
must  alled^e  atpUu  et  teukn,  will  not  bind  tlie 
king  to  alledge  a  Seisin  in  him  and  hi^  proge- 
aitora :  for  if  once  the  kins:  had  a  Seisin,  pifo- 
tracts  of  time  shall  not  discontinue  it.  12 
Hen.  7f  fol.  SO.  The  statute  of  Mortmaine 
confineth  tite  lord  to  enur  within  a  year  and  a 
day ;  but  it  shall  not  bind  the  kine,  for  he  may 
do  it  any  time.  35  Hen.  6,  fol.  26.  If  a 
villein  doth  alien  his  lands,  it  barreth  not  the 
kin^.  Plenarty  after  six  monthn,  no  plea 
against  the  king.  6  Rep.  no  discontinuance  of 
time,  if  the  king  bath  a  riRht.  7  Ed.  4,  90.  If 
an  alien  and  another  man  purcliase  lands  toge- 
llier,  and  the  alien  dies,  the  kinic  khall  not  be 
prevented  by  survivorship  :  ai)d  in  personal 
goods,  you  shnli  raise  no  prescription  against 
ilie  king.  95  Hen.  6,  fol.  S7.  There  is  no 
man  can  pretend  a  title  to  the  king's  goods, 
for  waifs,  estrays,  or  wrecks ;  for  no  prescrip- 
tion can  invade  the  king's  profit 

But  then  they  say  the  precedents  are  not  in 
•11  times;  for  we  have  not  shewn,  nor  cannot 
ahew  that  in  all  tiroes  these  writs  have  issued. 
--A  stmoge  objection  in  all  times ;  My  lords, 
it  is  a  casual  service.  In  all  times,  6od  be 
thanked,  not  that  occasion  or  necessity  of  this 
defence.  Will  you  havp  us  shew  you  prece- 
dents for  a  casual  service  done  at  aH  times  ? 
4  Rep.  ful.  10.  If  a  mai^  hold  to  do  service  to 
his  lord,  to  go  with  him  into  the  war  of  the 
king,  this  is  out  of  the  statute  of  limitation  ; 
for  it  may  happen  not  once  in  two  or  three 
humired  years  :  therefore  the  law  doth  not  re- 
quire we  should  have  a  Seisin,  for  this  very 
reason,  because  it  is  casual.  99  Hen.  Br.' 
Fealty  15.  That  for  homage  and  fealtrv,  casual 
•errioe,  they  are  out  of  the  sUtute  of  limita- 
tions :  so  as  now,  by  the  bame  reason  that  they 
would  ti^  us  to  precedents  where  there  was  no 
oocasiou,  by  Hie  same  reason  the  tenants  are  to 
do  homage,  or  go  into  the  wars  when  there  was 
no  occasion.  But  besides,  he  is  much  mis- 
taken ;  these  precedents  do  not  end  with  Ed. 

5,  7  Ric.  2,  m.  18.  13  Hen.  6,  m.  10,  14  Hen. 

6,  part  1,  m*.  14,  a  great  number  of  ships  com- 
manded then  in  the  king's  service. 

But  it  hath  been  said,  that  the  people  have 
always  petitioned  aeainst  it,  and  there  hath 
been  a  decrying  by  the  peo])le ;  and  they  have 
petitioned  in  parliament  against  it.  And  these 
things,  that  nmst  be  made  good  by  cuetom, 
must  gather  strength  by  a  «ooeeat.    And  fur- 


ther, that  when  petitions  have  been  prefenvd, 
the  king  hath  not  denied  the  petition  expressly. 
My  lords,  I  ihall  shew,  when  I  come  to  give 
a  particular  answer  to  those  records  and  peti- 
tions that  they  have  mentioned,  that  notwith- 
standing these  petitions,  this  service  hath  been 
always  continued  :  and  for  the  answer  that  he 
speaketh  of,  that  they  have  not  been  denied ; 
tnese  are  the  very  words  of  tl^e  answer,  •  Le 

*  roy  se  avisera.*  We  know  whether  this  be 
an  express  denial  or  no.  So  though  the  king 
look  time  to  advise  of  the  petition  of  his  com- 
mons, this  is  no  argument,  hut  thnt  it  is  a  roaa- 
nerly  kind  of  denial.  Besides,  in  these  very 
years  of  10,  11  et  19  Ed.  9,  tlie  writs  went  oot 
for  the  shipping  business,  by  the  royal  power. 

Then  it  liath  been  said,  that  we  can  make  no 
precedents  of  these;  for  though  writs  have  gone 
one,  yet  it  doth  not  appear  that  these  writs  nave 
been  put  in  practice,  or  that  any  execution  of 
tliem  have  been  done. — But  the  service  batb 
been  done,  as  doth  appear  by  the  roonumenta 
of  those  times.  Then  it  doth  appear  by  other 
records,  that  the  wages  of  manners  have  been 
paid  by  the  country.  These  very  years.  Rot. 
Clans.  90  Ed.  3,  m.  6,  7,  it  doth  appear  tb&t 
some  particular  men  had  particular  discharges, 
either  because  they  were  in  the  king's  service, 
or  in  Gascoigne,  or  lived  on  the  sea-coasts; 
that  they  pleaded  their  discharges,  and  had 
them  allowed  for  that  reason,  93  Ed.  9,  m.  14. 

So  as,  my  lords,  upon  this  second  ground, 
that  these  writs  have  gone  forth  thus  constantly 
in  several  ages;  that  there  being  such  a  nomber 
of  precedents,  the  discontinuance  hath  ever 
been  when  there  was  no  occasion.  That  the 
precedents  of  the  courts  of  justice  make  a  law, 
and  discontinuance  cannot  take  away  the 
king's  title.  1  his  is  the  second  thing  I  do  in- 
sist upon,  that  these  precedents  make  a  law. 

The  third  thing  I  shall  observe  npon  these 
precedents  is.  That  these  writs  have  gone  forth, 
not  only  in  cases  of  an  actual  war,  or  in  cases 
of  an  invasion,  when  the  enemy's  fleet  hath 
Iteen  upon  the  sea;  but  by  way  of  preparation 
before- hand,  when  the  enemy  meant  to  come; 
and  in  contingent  cases,  when  the  king  might 
conceive  any  danger  might  issue  :  bnt  in  these 
cases  writs  nave  issued  out,  will  appear.  Rot. 
Clans.  48  Hen^  9,  m.  9.  The  writs  are  here  in 
court.    '  Cum  necesse  sit  ad  defensionem  regni 

*  esse  promptum,  &c.'  Claus.  23  Ed.  i;  m.  5, 
there  were  several  writs  directed  to  divers 
earls,  bishops  and  others,  de  Custod.  Marit. 
The  words  are  thus,  *  Quia  volumus  quod 
'  partes  mat  it'  in  com'  Essex,  &c.  contra  ini- 

*  micos  diligenter  custodiend.  forsan  si  in  partes 

*  ilUs  venire  contingent.'  24  Ed.  1.  Remem- 
brancer in  the  Exchequer ;  upon  information 
given,  that  there  were  1,000  men  in  Flanders 
made  preparation  to  come  unto  Yarmouth  to 
bum  the  town,  writs  sent  forth  by  the  treasurer 
and  barons  cm  officio,  to  be  in  readiness  in  case 
there  was  an  invasion.  Pat.  9  Ed.  2,  pars  8, 
m.  26,  wriu  directed  to  all  the  port-towns  be- 
tween Southampton  and  Thames,  to  sc%  forth 
ships,  at  iMr  awn  charge,  for  th«  batter  de^ 
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fenoe  of  tht  kingdom ;  tod  agaanst  those  that 
coiniuit  dejjredaiions  upon  the  sea,  as  iweU  to 
men  of  thi*  kingdom,  u&  to  othen  coming  to 
this  kingdom.  Eot.  Scot.  11  &  12  £d.  S,  m. 
8.  The  king,  hy  several  wrirs,  directed  to  se- 
veral comtni^oners  in  several  counties^  recited 
the  provision  made  for  his  army  at  land  at  the 
last  parliament,  and  saith,  *  Nos  considerantes 

*  ad  expeditionem  pned.  tarn  ad  impedend. 
'  Scotos,  quam  pro  custodiend.  maris,  &c.'  and 
So  commandeth  for  tltat  purpose,  that  ships 
should  be  tent  out  of  several  counties  for 
these  two  cau^e^;  tlie  one  to  hinder  victoab 
from  going  into  Scotland,  the  other  for  free  ii>* 
tercourae  of  trade.  It  appearetb,  10  Ed.  3, 
that  the  ships  of  France  were  not  upon  our  sen* 
coasts,  but  were  io  Britain  in  France ;  and  yet 
the  king,  upon  relation  that  they  had  an  inten- 
tion to  invade  tiie  realm,  did  send  forth  for 
the  providing  of  ships  in  most  parts  of  the 
vealm ;  this  was  only  upon  information,  Rot. 
Scat.  10  fid.  3,  ro.  30.  Ut  audhimui ;  ro.  SS. 
Vt  inielieximut ;  m.  16,  22.  Quod  and'U.  m, 
18,  dors.  1^.  dors.  6,  dors.  *  in  partibus  trans- 
'  marinis.'  So  by  these  records,  this  prepara- 
tion of  shipping  was  only  upon  information. 
Franc.  26  £d.  3,.m.  5.  *  Qui  vulgaris  opinio 
'  reynum  nostrum  Angjis  invadere,'  therefore 
commandeth  shipping  by  sea,  and  forces  by 
land.  Rot.  Franc.  10  Ric.  2,  ro.  23,  24.  <  Quia 

*  certi  rumores  quod  Franc,  infra  breve  tempos 

*  cum  niagnis  armat*  I  me  regnum  invadere,  &c.' 
commands  tlie  custody  of  the  sea  and  sea- 
coasts.  So  as  it  doth  appear,  by  these  records, 
that  upon  an  information,  or  conjecture  of  the 
king,  be  may  send  forth  these  writs,  end  com- 
mhnd  his  suhjecis  to  be  in  readiness,  in  cas^ 
that  danger  might  happen ;  better  so,  than  to 
receive  a  blow,  and  then  to  make  preparation 
for  defence ;  we  should  buy  that  wit  with  re- 
pentance. *  Prudentissima  ratio,  quia  tiroor 
'  belli,  &c.  prsFparavit.'  And  surely  when  the 
king  sees  tliose  preparations  abroad,  those 
great  armies  in  adjacent  coontries, '  qui  nocere 

*  poaaunty'  great  reason  we  shoolchbe  in  prepa- 
ration. 

This  is  not  only  consonant  to  precedents, 
wisdom  of  times,  policy  of  state,  *  Venienti  oc- 

*  corei^e  morbo,'  but  to  the  reason  of  oar  com- 
mon law.  If  a  man  be  in  fear,  that  another 
man  lieth  in  wait  for  him  to  do  him  a  mischief, 
shall  he  stay  till  he  receive  a  wound  ?  17  £d. 
4,  4.  In  this  case  he  may  have  a  writ  to  bind 
him  to  the  peace,  13  Hen.  7,  fol.  17.  If  a  man 
have  a  warranty  for  his  land  shall  he  stay  till 
he  be.  iaopleaded  ?  No,  a  Warrantia  Chartae 
lieth  till  he  be  impleaded.  If  lord  and  tenant 
in  antient  demean,  and  the  lord  shall  require 
more  service  of  the  tenant  than  he  ought  to 
perform  ;  shaU  the  tenant  stay  till  there  be  a 
distress  taken  ?  No,  he  shall  have  his  Mon- 
straverunt.  Fits  Herb.  Nat.  Br.  40*£d.  3,  fol. 
45,  46,  and  this  only  upon  verbal  demand 
of  service. — Shall  then  the  common  law  of 
Englaixl  secure  the.  sul^cct  not  to  stay  dll  a 
present  danger,  but  be  shaH  have  his  Warrantia 
ClMrta,  •Mi    MoMttwreniat  befert  distress 


taken ;  and  shall  not  the  common  law  provide 
for  the  king,  that  be  in  his  eipeciation  of  dan^ 
ger,  mav  make  his  preparation  aninst  it?  So 
surely  these  precedents  are  according  to  reason 
oflaw. 

Jhe  nent  thing  that  I  did  observe  ont  of  these 
precedents  was,  that  in  these  irery  years,  where- 
m  there  have  been  aids  granted  to  tlie  ciowe 
^  pro  defensione  regni,'  in  those  verv  yean 
tbese  writs  have  issiMd  out  by  the  royal  power. 
Claus.48Hen.3,m.8,3,dors.  There  was  then  » 
tenth  given  by  the  clergy  <  pro  defensione  reg- 

*  ni ;'  and  yet  in  that  year  he  did  command  tni 
defence  of  the  realm,  both  by  sea  and  land ; 
and  that  appearetb,  Pat.  48  Hen.  3,m.  6,  dors, 
and  Glaus.  48  Hen.  3,  m.  30.  In  the  SS  £d. 
1,  the  king  had  given  him  iu  parliament,  *  pm 

*  subsidio  guerrse,'  a  tenth  of  all  moveable 
goods,  which  was  to  be  collected  in  the  8Sd 

{rear,  as  appears.  Fat.  Sit  £d.  1,  m.  2.  My 
ords,  this  very  year,  wlieo  this  was  paid,  he 
conunanded  a  great  number  of  shipping  for  the 
defence  of  the  coasts^  and  that  appearetb,  Pat* 
23,  Ed.  1,  m.  6.  Writs  were  directed  to  divere 
counties,  as  Susses,  Southampton,  Dorset,  &c. 
commanding  them  to  be  aiding  and  aasistrng  t» 
William  Thornton,  in  the  taking  of  aU  the 
ships  in  those  counties,  Pat.  33  EA,  1,  m.  7» 
'  a  Com'  Radolpbo  de  Salwico  ad  providend. 

*  de  navibus,  ita  quod  promptisintquandocuno; 

*  mandamus.'  So  to  be  in  readiness  with  all 
ships  in  those  parts,  that  were  of  40  tons.  M. 
8,  some  roU-wriis  directed  to  most  of  the  she- 
rifTs  of  England  to  be  assisting  to  John  de  Bar- 
wicke,  to  the  chusmg  and  sending  forth  of 
Archers, '  ad  proiiciscendum  cum  fleta  nostra.' 
So  as  they  were  not  only  brought  out  of  their 
own  counties,  but  all  the  counties  of  Enghmd, 

*  ad  proficiscendBro.'  My  lords,  this  S9d  year, 
when  this  great  aid  of  tenths,  and  part  of  all 
the  moveables  were  granted,  Pftt.  93  Ed.  1,  m. 
7,  the  king  writeth  to  all  the  archbishops,  earis, 
and  others,  reciting,  that  he  ha|h  committed 
the  custody  of  the  sea  to  Wilham  de  Steaks» 
'  Ito  quod  idem  Willielmus  vot  omncs,'  naming 
the  archbisbopsy  bishops,  earls,  &c.  *  prout  ne» 

*  cesse  fueril.'  So  as  you  see  the  greenest  seb* 
ject  is  not  exempted  from  these  comnuaids^  but 
should  be  '  aaxiliantes,  respondentes  et  inten- 

<  dentcs.'  Claus.  33  Ed.  1,  m.  5,  dors.  The 
king  commanded  tlie  bishops  of  London  and 
Norwich,  for  the  safeguard  of  the  sca-cuesis. 
Pat.  33  F^.  1,  m.  1.  A  comnand  to  aU  areW* 
bishops,  bishops,  abbots,  earls,  barons,  knights, 
and  othersv  commanding  them  to  be  aiding  to 
Adam  de  G.  *  Ita  quod  idem  Adam  compeU 

<  lere  posset  quoties  necesse,  &c.'  So  Claas. 
33  Ed.  1,  itt.  5,  dors,  the  like  commands.  So 
as,  my  lords,  in  those  times,  which  was  93  Ed. 
1,  when  there  was  an  aid  granted  by  parlia- 
ment, it  doth  appear,  those  great  defences, 
both  by  see  nnd  land,  were  commanded. 

My  lords,  10  Ed.  3,  in  a  parliament  holdeii- 
at  Nottingham,  there  was  a  Fifteenth  granted 
to  the  king  for  three  years,  and  so  it  was  recsted 
in  the  ftecord.  And  it  appeareth  likewise^ 
Pet.  19£d.3ym.Sypeft3,  CUhw.  U  Ed.  ^ 
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tn.  98,  pars  3,  it  ftppchreth,  that  a  Tenth  and 
Fit'ieentb  were  granted  to  the  king  in  pnrha- 
mcnt ;  and  this  wva  *  tain  pro  derensioiie  quani 

*  ardui^-  negotiis.'  12  Ed.  3,  Tlie  prelates,  and 
lords  and  oimmons  at  a  parliainc  nt  hoiden  ai 
We>tniiikSter,  gave  the  king  10,000  sacks  of 
wool,  said  to  he  ^ven  '  pro  defenMone  regni/ 
as  apfiears  Hot.  Aim.  12  Ed.  3,  pars  1,  tn.  l. 
In  ine  same  year  there  was  granted  likewise 

*  pro  defenMone  regni  medietatem  lannruni,' 
tlie  moiety  of  all  their  uool,  m.  31,  32.  In  the 
same  year  the  clergy,  they  gave  die  king  in  par- 
liameiit,    <  medittiitem   lanarum    u$q;    vigint. 

*  null,  saccar.'  asappeareth,  Rot.  Claus.  12  Ed. 
3,  pars  3,  m.  13,  Hot.  Claus.  12  Ed.  3,  pars  2, 
m.  1,  dors.  And  in  this  year  the  king  collected 
a  Tenth  and  Fitteenth,  thai  was  granted  to  him 
by  the  hiiry  in  parliament  for  two  years ;  as 
appeareth,  Claus.  12  Kd.  3,  m.  30.  And  be- 
sides all  tliis,ttie  clergy  gave  the  king  a  Tenth, 
Ciaiu.  12  Kd.'3,  pars'a,  m.  30.  Tliese  I  cite 
the  raof-e  piirticularlj,  because  no  memory  of 
tliem  in  the  printed  -tatutt^s.  Were  all  these 
•ids  granted,  10.  11,  12  Kd.  3,  <  pro  defen- 
<  sioue  re{;iii  ;*  and  shall  the  king  in  those  veiy 
yearbiiettd  tbnh  ^nti  for  the  dei'ence  of  the  sea 
and  kingdom  ?  And  may  not  the  king  do  it  now, 
when  he  seeth  such  irrcut  cause  ? 

Now,  my  lords,  in  this  12th  year,  when  all 
these  great  aids  were  granted,  Hot.  Aim.  12 
£d.  3,  pHrs  1,  m.  12,  Walter  de  M.  was  appoint- 
ed admiral  of  the  lleei  towards  the  north,  and 
appointed  commissioners  *  ad.assidendum  villas 
'  bonis  et  caiallis  ail  rontrihuendum,  &c.'  and 
commandtrth  nil  sheritTs  and  officers  to  be  aid- 
ing and  assisting.  So  in  this  Record  it  doth 
mppear,  that  in  these  10, 1 1  and  12  years,  ships 
mod  iorces  were  commanded.  Claus.  12  Ed. 
3,  pari  1,  m.  17,  dors.  Command  by  the  king, 
that  the  men  of  Surrey  and  Sussex  should  have 
their  goods  seized,  and  persons  imprisoned,  if 
ibey  refused  to  coAtnbute  towards  the  chaise 
of  shipping^  Rot.  Aim.  12  Ed.  3,  pars  1,  m.  2. 
A  commission  to  Wdliam  de  B.  and  others, 
'  ad  assidendum  omnes  homines  juxta  statum,' 
mod  to  seize  their  goods  and  chattels,  if  thev  re- 
fused to  contribute  for  the  wages  of  uiarmers 
for  the  ships. 

So  as  your  lordships  see  by  these  records, 
though  there  be  Aids,  Tenths,  Subsidies  and 
Fifteenths,  granted  by  the  clergy  and  laity; 
yet  in  that  very  year,  if  an  extraordinary  occa- 
sion comes,  though  ships  not  upon  the  sea,  the 
king  hath  commanded  the  defence  of  the  sea 
and  land  at  the  charge  of  the  counties*  I  have 
done  vf ith  the  fourth  particular. 

The  iifth  particular  is  this.  This  aid,  and 
these  C'lUtn buttons,  they  have  not  been  requir- 
ed only  from  the  maritime  town*),  but  from  the 
inland  counties,  '  per  totam  Angliam.*  And 
this  is  materially  to  be  insisted  upon,  because 
we  are  now  in  an  inland  county,  in  the  county 
of  Bucks. 

My  lords.  That  this  was  done  before  die 
Coaqufst,  your  lordships  have  heard.  For  Al- 
fred,  the  hrst  monarch,  anno  827,  'jussit  Ciro- 
'  has,  &c.  per  totatn  Angliara.*    Aaier.  Mea««  I 


vensis  fol.  9,  Wigor.  Floreo.  316,  Huntington, 
351.  That  king  Etbelrcd  did  the  hke,  anno 
1008,  *  per  totam  Angliam,'  every  310  bidet 
of  land  to  find  one  ship.  Floren.  fol.9,Matth. 
of  Wcstm.  3dr,  Huiiiington,  fol.  360.  'Ihe 
decree  or  council  which  was  held  at  H.  aliout 
the  30th  year  of  king  Ethelred,  tra%  that  ships 
should  be  prepared  against  Eakter.  And  thoie 
laws  which  are  remembered  in  Lambert,  were 
before  tlie  Conquest,  cap.  10,  fol.  106,  *  Quod 
'  pnesidti,  bcc*  So  it  n^as  general  ,and  univer- 
sal throughout  the  realm,  coucurriug  i»itb  those 
antient  precedents  and  council,  since  the  time 
of  William  the  1st.  Claus.  48  Hen.  3,  m.  2. 
For  where  a  record  is  to  be  applied  unto  •cete- 
ra! purposes,  I  must  mention  that  record  aiiain. 
It  appeareth  by  that  Record,  that  Bedford- 
shire, wiiich  is  an  inlai  d  county,  was  charged 
with  tlie  guard  of  the  sea>coast,  and  paid  tor 
wages  :  Same  Roll,  m.  3,  intus  m.  2,  dors.  Kut- 
land,  Oxfordiihire,  Dorsetshire,  inland  counties 
charged  for  ilie  same  service.  Pat.  48  Hen.  3, 
m.  7,  Cambridgeshire  and  Huntingtunsliire 
charged  for  the  like  service,  and  tjiat  they 
should  do  '  prout  per  concilium  nostrtmi  ordt- 
^  natum  fuerit.'  24  Ed.  1,  king's  remembrancer 
in  the  Exchequer,  Rot.  77,  78,  79.  Title  *  de 
*  a^sociando  pro  cunfod.  maris  ;*  and  writs 
went  out  for  ships  in  divers  counties;  and 
aiuoiigst  others  to  Bucks.  Pat.  26  Ed.  1,  m. 
21.  When  there  was  a  complaint  that  the 
subjects  did  suiFer  upon  undue  ser\'icr,  the 
conimiasions  that  ere  directed  (or  enquiry  there- 
of, are  directed  to  all  the  counties  of  England, 
as  well  inland  as  maritime.  Pat  23  Ed.  l,m. 
5.  That  men,  to  furnish  a  fleet,  were  drawn 
and  commanded  from  the  most  parts  of  tlia 
kingdom.  Rot.  Scut.  10  Ed.  3,  m.  14.  Inland 
counties  charged  witli  shipping  for  the  defence 
of  the  kingdom,  as  Cambridgeshire,  Hunting- 
tonshire,  Nottinghamshire,  and  Derbysbirt*. 
Claus.  13  Ed.  3,  pars  3,  m.  14,  dors,  and  there 
Oxfordshire  is  charged  with  Custod*  Maritim. 
Rot.  Scot.  12  Ed.  3,  m.^  12,  dors.  Bedfordshire, 
Bucks,  your  county,  and  Derbyshire  charged 
there  with  the  same  defence.  Claus.  1  Ric.  2, 
m.  18.  There  Cambridge  and  Huntington 
were  to  provide  a  barge  at  their  own  charge; 
and  yet  seafaring  men  there  were  none.  Wnts 
were  then  also  directed  to  Nottingham  and 
Derby  ;  though  they  bad  no  seamen,  yet  they 
had  money  and  means  to  provide  them.  Ror. 
Franc.  7  Ric.  2,  m\  18.  The  king  sends  his 
writs  into  most  counties  of  England,  as  well  in- 
land as  maritime,  reciting  that  the  king  of 
France  was  gone  with  an  army  into  Flanders, 
and  that  Calais  was  in  danger;  and  con- 
mandeth  all  knighu,  esquires,  and  archers,  and 
every  of  them,  according  to  his  estate  and  fa- 
culty, to  be  sufficiently  arrayed  and  armed, 
and  come  to  the  port  of  Sandwich,  *  ad  pro6- 

*  ciscend'.  My  lords,  in  this  Record  there  was 
mentioned  Bucks,  Bedford,  Huntington,  Cam- 
bridge, I^'otiingham,  Derby,  Leicester,  Rutland, 
Northampton,  and  Berks,  all  these  inhmd 
counties.    The  words  of  the  writ  are,  '  Quod 

*  omnes  tenentur  pro  defensioae  regni^  &c« 
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Claus.  9  Ed.  3,  in.  13,  *  peromnes  supportnri/ 
Rot.  Aloi.  la  Ed.  3,  m.  12,  \el  20,  quod,  &c. 
All  and  every  of  our  kingdorn,  out  o\  tlicir  aile- 
glance,  to  be  ready  to  defend  the  reuiui.  13 
Ed.  S,  dors,  a  great  number  of  bltips. 

Bf  all  whidi  it  dotb  appear,  f  ir^i,  Thftt  tbc 
aervice  was  commanded  from  those  iiilRod 
couiiiies.  Secondly,  That  the  same  reasons 
which  are  p^en  to  hind  the  inland  counties, 
are  given  ti>  bind  the  maritime  counties.  Put. 
S8  Ed.  1,  M.  6,  for  the  taking  of  ships  ih  Sus- 
sex, Devon,  Middlesex,  and  other  cotmties.  If 
so  be  the  maritime  counties  be  in  dunser,  surely 
the  iidand  counties  cannot  be  in  safety.  We 
are  in  im  inland  county  ;  and  the  entry  of  an 
enemy  upon  any  part  o(  it,  cuilterns  the  s:ifety 
of  us  nil.  And  by  tlie  rule  of  the  law,  every 
one  that  is  Co  receive  a  benefit,  is  to  give  a  con- 
tritution.  As  the  pse  of  16  Hen.  7,  fol.  13, 
all  feotfees,  whoi^e  lands  were  liable  to  a  statute, 
the  one  shall  have  contribution  against  ano- 
ther. If  four  or  iivo  cognizors  in  a  cognizance, 
all  shallhave  contribution  one  against  another. 
40  Ed.  3.  Parceners,  upon  whom  a  warranty 
descendetb;  they  shall  be  equally  chaiged.  If 
a  man  bind  himself  and  his  heirs  in  an  obliga- 
tion, having  lands  partly  by  his  ffuher,  and 
partly  by  his  mother,  and  they  descend  to  seve- 
ral heirs,  both  shall  be  equally  chained,  as  it  is 

3  Uep.  ful.  13y  Herbert's  case. — So  I  go  upon 
these  reasons,  that  it  is  consonant  to  reason  of 
law,  besides  ihese  precedents,  that  where  a 
danger  is  to  all,  and  all  receive  a  benefit,  all 
are  to  be  equally  charged. 

My  lords,  to  illu<itrate  it  by  further  reasons, 
that  thougl)  the  inland  counties  and  maritime 
counties  b«  charged,  I  find  tluii  the  port^  by 
the  charter  of  Ed.  1,  were  to  find  53  ships.  ( 
iind  that  when  the  necessity  of  the  service  did 
require  i«,  then  all  their  ships  were  seized  in  the 
king's  service.  I  find  likewise,  that  when  there 
hath  been  a  disability  in  tlie  ports  to  nertbmi 
the  service,  as  now  they  are,  for  then  the  main 
part  of  the  trade  was  in  the  port  towns,  but 
now  it  is  gone  from  thence,  and  gone  to  Lon- 
don ;  and  few  ports  have  ihe  trade,  but  Lon- 
don, Newcastle,  Bristol,  and  Hull  j  and  »hnll 
it  pot  now  be  required  of  the  inland  counties, 
flinbe  there  is  a  disability  in  the  ports  P  Hot. 
Pranc.  21  Ed.  1,  m.  S3.  I  find  there,  that 
Plymourh,  and  some  of  the  port-towns,  did 
bear  more  than  London  ;  for  Plymouth  tbund 

4  ships,  Dartmouth  6,  Bristol  4,  Newcastle  3, 
Norivich  and  Yarmouth  4,  London  2,  llartlc- 
Poole  2,  Sandwich  2,  Dover  2,  Rye  2,  Shore- 
ham  and  Arundel  2, and  other  places  found  but 
one.  It  appeareth.  Rot.  Aim.  13  Ed.  3,  m«  3, 
dors,  that  Yarmouth  furnished,  at  their  own 
costs,  4  ships,  Kingston  2,  Boston  2,  Lynn  2, 
Harwich  2j  and  Ip»wich  2. 

My  lords,  are  these  ports  able  to  furnish  the 
king  with  hO  many  ships  in  the^e  days  to  do 
their  service  ?  The  wealth  of  one  portsman  in 
those  days,  was  worth  the  wealth  of  a  whole 
town  now.  * 

Admit  the  maritime  towns  were  bound  to  it : 
jet  if  there  b^  a  failing  of  their  ability,  that 
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they  cannot  do  it,  shall  it  not  elsewhere  be  re- 
quired f  Tlmt  it  is  agreeable  to  the  rule  of  the 
luw,  before  any  commisHons  of  sewers,  where 
particular  men  are  bound  to  defend  the  sea«- 
baoks,  yet  before  any  statute,  in  ca^e  the  man 
was  not  able,  the  service  was  required  from 
the  county  :  for  by  it  chey  might  hate  either 
gain  or  loss.  This  appeurtth  by  the  rules  of 
the  common  law,  before  any  statute,  in  case 
Recistrr  fol.  123.  '  Quod  distringat  omnes, 
&c.'  when  one  n»an  was  to  maintam  the  hankfi 
against  the  sea ;  if  not  able  to  do  it/ the  rest 
that  had  leoefit  by  it,  were  to  be  distfaiued  to 
do  it,  5  Kep.  fol.  99*  10  Kep.  fiA.  140,  141, 
tlie  case  of  the  Isle  of  Ely  agi  eeable,  that  all 
that  have  *  salvationem  et  damnificationera' 
shall  contribute. — To  this  purpose  are  those 
two  records  mentio)ied  by  Air.  Solicitor,  Hot. 
Pari'  7  Hen.  14,  m.  18,  that  uhere  there  was  a 
subsidy  granted  to  the  kin^  for  the  defence  of 
tlie  realm,  it  was  assigned  to  merchants,  ytt 
with  a  salvo,  unless  rciyal  powc*  came.  Rot. 
Franc.  6  Ric.  2,  m.  8,  certain  merchants  had 
the  custody  of  the  sea,  except  '  regalem  po» 
•  testatenu 

So  the  conclusion  is,  if  an  extraordinasy  de* 
fence,  there  may  be  no  cause  to  go'inio  the  in- 
land counties ;  but  ifn  royal  power,  or  extraor- 
dinary danger,  though  not  imminent,  the 
king  may  require  an  extraordinary  contribu- 
tion, *  per  totam  Angliam,'-  from  all  his  sub- 
jects.— But  this  hath  been  qbjected  against, 
and  some  record)  vouched ;  thai  is,  say  ther, 
we  will  shew  you  many  precedents,  \»her€m 
'  navale  stibsid'ium'  hatn  been  required  froui 
inland  counties,  and  they  have  been  dis- 
charged thereof,  as  Pat.  2,  Ric.  2,  pars  2,  m. 
42,  dors,  the  lowri  of  Beverly  petitioned,  be- 
cause they  were  to  contribute,  being  an  inUiiid 
town,  towards  the  finding  of  a  ^hlp  wiihflie 
townofliuti,  and  were  discharged  thereof.— 
This  is  truth,  but  not  the  whole  truth:  for  the 
town  of  Beverly  was  discharged  by  reason  of  a 
charter  of  exemption  grouted  unto  them  «  in 
honorem  8.  .lolmnnis  de  Beverly,'  the  kind's  • 
confessor;  upon  that  charter  thc-y  were  dis- 
charged. 

They  have  objected  likewise  the  town  of 
Bodmin,  an  inland  tvwn  in  Cornwal,  was  dis^ 
charged  *  a  custod*  maris :'  For  this,  Claus.  13 
Ed.  3,  pars.  2.  m.,  14,  was  vouched  fur  it,  that 
the  town  wan^  discharged  of  this  contribution. — 
For  answer  to  that,  it  will  appear,  that  one 
Trussel  was  then  admiral  of  the  fleet,  and  wr.n 
by  his  commission  to  be  furnished  fiX)m  il:(* 
ports  at  their  own  charge  fhr  three  months. 
My  lords,  this  apppears,  Rot.  Claus.  13  Ed.  .0. 
purs  1,  m.  35,  and  so  that  town,  an  inland 
toi\n,  was  to  be  discharged.  My  lords,  liW- 
wi«,e  there  were  other  discharges;  upon  tl  is 
reason  Norwich  was  discharged  from  finding  of 
men  for  manning  of  ships,  because  the  admi- 
ral's commission  did  not  warrant  it,  Rot.  Scot. 
10  Ed.  3,  m.  15,  for  it  only  extended  tp  lb*' 
ports ;  but  yet  Norwich  wns  charged  to  fin'i 
ships,  Claus.  13  Ed.  3,  pars  2,  m.  14.  So  Col- 
chester wai  discharged  for  finding  of  a  ship,  b'>^^ 
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it  was  liecaiiM  the^r  ^«tre  not  within  the  words 
oftlw  t«rit,  a»a|ip«areih,  Uat.  Lha9.  IS  Ed.  3, 
pan  1,  ID.  ^ki  to  t(  il  yiiur  lord9*)ip«  a  story  of 
M  great  iinralicr  of  land  tenures  di««chari;ed  *  de 
*  custod'  maris/  and  not  to  give  your  lordships 
the  reason,  it  is  nothms  to  the  purpose. 

So,  my  lords,  having  veriiie<l  these  Ave  points 
by  the  precedenU,  and  justified  tliem  by  t)>e»e 
reasons,  and  answered  these  objections,  I  »hall 
now  come  to  the  *»>ith  matter  upon  thi»  record ; 
and  that  i&,  though  no  cause  be  declared  in  the 
writ,  no  danger  ntnnitest,  nor  against  what  ene- 
mies ;  that  yet  the  kii»g  hy  hi^  writs  hath  com- 
mandt'd  shipping  for  defence  of  sea  and  land  ; 
and  in  the  king's  Mis(iom  the  danger  hath  been 
reserved  in  his  hreast,  and  not  communicatcxf 
to  his  people  by  bis  writs. 

First,  I  find  that  antient  precedents  have 
been  so,  that  it  hath  been  reserved  to  the  king 
hiniscir,  and  those  that  he  did  depute  to  take 
care  thereof;  this  appeareth.  Rot.  C'la09.  14 
Johan.  ni.  2,  Ake  king  directed  his  writ)  to  Her- 
bert, with  u  Mandamus  to  make  ready  all  ships 
for  our  service,  when  we  shall  command ;  not 
m  word  of  the  cause  declared,  or  an  enemy  pro- 
claimed. The  same  Uoll,  m.  6,  the  king  by 
writ,  directed  to  several  ports,  causeth  all  ships 
that  could  carry  six  horses  or  more  to  be  sent 
nnto  Portsmouth;, and  the  like  writs  were  di- 
rectefl  to  other  ports.  Uot.  Pat.  15,  Johan.  m. 
4,  the  kmg  appouiU>  a  (guardian  upon  the  sea 
coasts,  and  comnmndetii  all  men  that  they 
»}iuMld  be  intfndtntea  ;  and  other  writs  in  the 
sumc  lioli,  dii-ected  into  many  counties  with  a 
Mandamus,  Claus.  17,  Johan.  m.  7, dors.  Writs 
fnr  taking  of  ships,  and  bringing  tliein  into  the 
'J'hitmes  mouth,  without  shewing  anv  cause:  all 
this  was  done  in  the  time  of  km^  John.  In  the 
time  of  Ilcn.  3,  Kot.  Par.  13  Hen.  3,  m.  5,  a 
writ  commandmg  the  sheiiflfof  Kent  and  Sussex 
to  arrest  all  ships  in  tho^e  counties  to  be  at 
Portsmouth,  to  be  ready  to  go  into  that  service 
%vc  shMll  command.  And  it  appearcih  in  the 
same  Roll,  thait  these  ships  were  able  to  carry 
but  six  horses.  So  Rot.  Claus.  14  Kd.  1,  m. 
J.*^.  To  our  haililFof  Portsmouth,  and  keeper 
of  our  navy,  to  make  ready  one  good  slap,  and 
to  be  ready  to  go  in  our  service,  whither  and 
when  we  sliail  command  it.  Rot.  Claus.  S3  Ed. 
1,  ra.  <5,  dors.  The  king  declares  that  he  will 
have  the  sea  coasts  in  Essex  gnarded  against  the 
enemy ;  and  there  commandeth  them  to  be 
obedient  to  such  an  one,  who  had  the  cnstody. 
Rot.  Pat.  23  Ed.  1,  ro.  2.  The  king  writeth 
to  all  the  archbishops,  bishops,  sheriffs,  knights, 
and  others,  to  be  assisting  unto  William  de  S. 
who  had  the  custody  of  the  sea.  So  as  by  all 
these,  it  appeareth  the  king  did  ^ive  no  account 
to  his  subiecu,  either  of  the  service,  or  the  time 
Vhen.  llot.  Scot.  10  Ed.  1,  m.  13.  The  king 
commanded  all  sttips  to  be  arrested,  and  men 
and  mariners  to  he  sent  to  the  admiral  of 
the  fleet,  «.ad  proficiscend.'  The  same  Roil, 
m.  5,  dors,  a  matter  fit  for  the  council,  and  not 
for  tlie  people  to  know.  Same  Roll,  m.  20, 
that  they  should  do  •  prout  nobis,'  &c.  the  king 
<)wetb  no  account  to  ku  iubje«u  of  tkete  things. 


24  EH.  ],  m.  19.  The  king  having  cotnmanded 
£.  8.  to  take  np  100  ships  fit  fur  his  service, 
commandeth  the  slierifi'ol'  Northumberland  and 
others  to  be  »-sistiiic.  Same  RoH,*m.  17.  A 
command  to  the  same  effect,  that  all  ships  should 
l<e  taken  bctueeii  Lynn  and  Berwick.  It  was 
so  likewise  in  tlie  time  of  Kd.  2,  Pat.  9  Ed.  2« 
pars.  2,  m.  20,  ships  taken  up  at  the  charges  oi 
the  inhabitants,  to  defend  the  sea  against  male* 
factors  and  pirates.  Rot.  Claus.  12  Ed.  9,  m. 
11,  dors.  Writs  directed  to  the  mayor  and 
bailiff  of  Sandwicit,  to  make  ready  all  sbipa  ' 
within  their  port  of  40  tons,  '  Ita,'  &c.  tha( 
they  be  ready  within  three  days  warning  to  go, 
as  Kie  shall  more  fully  declare;  but  tlie  service 
that  was  to  be  done,  not  mentioned.  So  it  ap* 
peared  by  other  writs  to  other  towns  in  tbe 
same  Roll,  17  Ed,  2,  m.  11,  Pat.  14  Hen.  6,  m. 
14.  '  Rex  quia  quibusd'  arduts  cansia,'  &c. 
doth  assi^^n  John  Iloxham  to  take  np  all  barges 
of  10  men  and  upwards. — So  in  all  these  timet 
of  king  Jolm,  llrn.  3,  E.  1,  E.  2,  £.  3,  and  liea. 
0,  writs  have  gime  out  generally ;  that  the  ser^ 
vice  hath  been  xonceaUd  ;  and  for  instrnction, 
\\\v\  were  referred  to  the  council. — It  standetih 
witi)  reason,  for  resolutions  of  war  are  not  to  be 
communicated;  his  majesty  hath  a  separate 
council  of  war  from  the  body  of  bis  privy  cotiociL 

Now,  my  lords,  for  tlie  objectitm  that  bath 
been  made  against  the  first  writ  of  4  Ave.  11 
Car.  that  is,  that  the  kin^  hath  not  declared  suf- 
ficient cause  for  the  tssmng  of  this  writ :  The 
king  hath  not  commimicated  to  J.  S.  and  J.  N. 
what  the  employment  mu^t  be;  he  roust  satisfy 
the  counsel  at  Um*  bar,  which  he  ought  not  to 
comnmnicate  to  his  privy  council,  but  is  r^ 
served  for  his  council  of  war.— ^his  is  a  writ  to 
command  obedience  from  his  subjects,  and 
upon  such  reasons  as  msy  satisfy  any  reasonable 
man ;  and  if  fewer  reasons,  it  had  been  the  bec« 
ter  agreeable  to  all  former  writs.->-For  the  next 
matter  out  of  the  precedents,  which  is,  that ' 
during  the  times  of  the  Mtting  of  pariimnentSK 
these  writs  hare  issued  out  by  command  froaa 
the  king,.  I  have  made  it  good  upon  my  fonner 
bead. 

The  lost  thing  I  observe  upon  the  precedents 
was  this,  that  there  was  no  clause,  no  particolar 
in  the  writ  of  4  Aug.  11  Car.  but  was  warranted 
by  many  precedents :  and  that  in  this  tlang  the 
king  doth  but '  jubere  per  legem.' 

First,  for  the  direction  :  It  is,  as  in  this  writ, 
sometimes  upon  one,  or  <  probis  hominihds'  of 
such  a  county,  sometimes  the  direction  is  to 
commissioners;  sometimes. one  way,  and  some- 
times another :  and  of  this  of  the  precedents 
themselves,  when  your  lordships  cmne'to  see 
them,  1  shall  speak.  They  wonld  have  the  king 
descend  so  low,  as  to  give  them  a  reason  why 
he  doth  it :  some  reason^  are  expressed  in  the 
writ ;  as  *  quia  periculum  imminens,  quia  pro 
<  defensione  regni,  tuitione  maris,  secmitate 
*  snbditorum,  salva  conductione  navium,'  &c 
My  lords,  all  tliese  are  expressed  in  the  record, 
9  ¥A,  3,  m.  12,  Scot.  10  Ed.  3,  m.  90.  Rot. 
Aim*  12  Ed.  3,  m.  1,  Rot.  Aim*  13  £d.  d,  m.  13. 
I  find  in  these  writs  the  wmc  mtter,  power  of 
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•mmiiii«qC»  soinetimee  levies  by  distrea  and  ' 
imprisonment ;  iiajr>  seuui e  of  lands  and  teiie- 
meats,  goods  atid  chatties,,  that  are  expressed 
in  former  writs :  and  that  it  was  ht  I  he  chunies 
of  the  counties,  both  inland  and  maritime,  this 
•ppeareihy  Rot.  Scot  8  £d.  2,  ro.  9.  *  De  Na^- 

*  Tigio  providend/  Pat.  9  £d.  2,  m.  526,  pars.  9. 

*  De  Navigio  pn>videudo  pro  Custod'  Maris.' 
Many  more  of  these,  Scot.  10  £d.  3.  That  the 
wages  of  the  men  that  went  in  the  ships,  and  ' 
guarded  the  coasts,  were  at  thechnrge  of  the 
county ;  this  nppeareth  10  £d.  3,  m.  2,  dors. 
60.  Men  appointed  and  sent  to  Portsmouth, 
and  they  refuse  to  go  without  wages ;  but  a 
command  came  from  the  king,  and  commanded 
the  cuunties  to  pay  them  wages.  10  Ed.  3,  m. 
SI,  dors.  And  his  predecessors  not  to  bear 
any  charge  whatsoever,  though  *  pro  defensiooe.' 
Hot.  Aim*  It  £d.  3,  pars  1,  m.  3,  Those  of 
Lyon,  who  refused  to  cimtribute  towards  the 
charge  tliey  were  assessed  by  the  commission- 
er^ *  juxtaquantitatem,*  were  compelled  to  coi»- 
tribute;  so  Rot.  Clans.  19  Kd.  3,  m.  8,  the 
like '  pro  cu2»tod*  maritim.*  I  might  be  infinite 
in  these  particulars,  but  I  will  not  trouble  your 
lordsliips. 

Here  they  have  made  some  objections ; 
Ihongh  to  answer  the  main  objection,  I  am  npt 
yet  come.  They  say,  this  power  of  assessing 
the  people  for  sums  uncertain,  ou{^ht  to  be  no 
more  than  escuage  uncertain,  and  must  be  as- 
sessed in  parliament:  and  this  assessment  for 
defence,  ought  not.  to  be  by  commission,  or 
the  king's  wrft.  First,  for  the  authority,  which 
IS  Littleton,  he  saith,  fol.  20,  *  Que  communiter 

*  dit  que  escuage  serea  assesse  pur  parliam'.' 
— *I  do  not  find  by  the  R^ster»  where  these 
writs  are;  neither  do  I  find  them  grounded 
«poQ  anv  apt  of  parliament.  Some  that  are 
grounded  upon  acts  of  parliament,  do  recite 
them.  But  what  if  it  be  by  act  of  parliament  ? 
A  service  that  ;sto  be  done  by  the  tenant  to  his 
lord  ;  what  if  this  be  so,  that  it  most  be  as- 
sessed in  parliament?  Your  lordsldps  know 
Ihat  the  tenants  must  do  according  lo  the  origi* 
nal  duties  of  them.  And  if  this  be,  that  the 
lord  shall  not  assess  tlieni  but  in  parliament,  is 
that  an  argument  from  a  tenant  to  a  lord  in 
this  case  fr^This  is  a  service  commanded  not 
by  tenure,  but  by  a  king  from  his  subjects ; 
this  is  suitable  to  the  reason  of  law  in  other 

Sases :  for  those  ancient  aids,  wliich  the  law 
otb  require  for  the  making  of  his  eldest  stm  a 
knight,  or  *  pur  file  nfnrricr ;'  are  not  those 
certain  at  the  common  law  ?  Must  there  be  an 
act  of  parliament  to  assess  those  aids  ?  The 
books  are  otlierwtse. — But  the  king  at  the  com-' 
Bon  law  might  require  an  aid  uncertain,  and 
might  assess  it  as  he  pleased.  Glanvile  lib.  9, 
cap.  8,  Brit.  fol.  57,  cap.  27,  Bract,  lib.  4.  cap.  16. 
8o  as  at  the  common  law  they  were  uncertain. 
11  Rep.  fol.  68,  D.  It  is  said  there,  the  statute 
of  Westminster  1,  cap.  15,  which  puts  reason- 
ablt  aid  in  certain,  doth  not  bind  the  king ; 
aforimi  we  must  not  bind  him  to  a  certainty 
for  the  defence  of  tlie  realm.  No  man  can  letl 
what  ihm  pr^aratioa  nust  be,  or  the  charge 


thereof.  If  the^  can  shew  an  act  of  parliament 
that  limits  the  king  tor  the  defence  of  tiie  reulm, 
tliey  say  something.  •> 

But  they  say  the  sheriff  is  no  proper  officer, 
not  sworn  to  execute  this  writ.  This  is  as  wide 
us  the  other  :  for,  my  lordti,  the  sheriff  is  »worn 
to  execute  all  writs  tiiat  shall  be  delivered  to 
him  for  the  king*i  service.  And  surely  this 
writ,  if  it  come  tu  him,  he  must  at  his  peril 
execute  it.-^Pirst,  The  direction  of  those  writs 
have  been  many  times  as  wt;ll  to  the  sheiitliB  as 
the  commissioners.  Rot  Scot.  £d.  3,  m.  13, 
Claus.  15  £d.  3,  m.  17.  The  king  commandeth 
the  sheriff  of  many  counties  to  furnish  men  witli 
arms,  victuals,  iind  other  necessary  proTision% 
both  for  sea  nud  lund.  23  Kd.  3,  m.  5,  dors. 
24  Ed.  1,  rot.  7,  9.  Ex'  Kemem'  liet^is  11. 
The  lauds  of  the  sheriffs  atid  oiher  otticers  wer« 
eitended,  because  of  their  negligrnce  in  doing 
of  their  duties  concerning  those  writs,  85  £d.  1, 
Ex*  Remem'  Regii.  A  commission  went  out 
to  enquire  of  the  execution  of  the  o&cers  m  tha 
duty  of  their  places. 

Beitides  these  writs  nt  the  common  law,  this 
is  seconded  by  the  authority  pf  the  common 
law.  Register  1^2,  or  1«7. .  T»ie  writs  th:»t  go 
out  to  the  sheriff  (for  they  go  out  to  the  slieritf 
as  to  commissioners)  it  is  left  to  the  discretion 
of  the  sherilT  or  commissioners,  as  occasion 
slmll  require.  Register  191.  Bre  De  Portitione, 
before  any  statute  was  made  concerning  the 
same,  that  writ  went  out  generally  to  the  she* 
nS;  so  that  in  all  times  and  ages  it  hath  ever 
been  in  these  cases,  where  no  certainty,  lefl  to 
the'  discretion  of  the  sheiiflfand  commissioners. 

My  lords,  for  the  manner  of  the  levying 
'  per  districtiones,'  and  by  imprisonment  of 
those  that  do  refone  :  is  this  new  }  It  hath  been 
so  in  all  the  precedents  that  have  been  vouched, 
both  by  distress  and  imprisonment.  For  the 
distress  :  if  the  king  makes  a  corporation,  and 
gives  them  power  to  ordain  for  the  cummon 
good  of  the  corporation  ;  and  if  they  i^ake  an 
order  for  the  payment  of  money,  and  that  those 
that  do  not  pay  the  same,  shall  be  distrained ; 
is  not  this  adjodge<l  a  good  ordinance?  5  Rep. 
fol.  64,  Clark's  Case,  Tr in.  7  Hen.  7,  rot.  3. 
There  is  a  benevolence  granted  to  Ed.  4,  for  Ids 
voyage  into  France  ;  one  T.  R.  did  deny  pay- 
ment, and  lie  was  distrained  for  his  proportion. 

Th^  except  tolhepenaliv  of  the  writ.  The 
penalties  of  former  writs  have  gone  higher. 
Inter  Commun'  in  the  Exchequer,  there  was  a 
Mandamus  to  assess  those  that  were  emuloyed 
in  the  provision  for  shipping ;  and  the  Manda- 
mus was,  '  iicut  nos  et  honorem  nostrum  et 
*  salvationem  regni  diligitis.'  In  that  roll  this 
is  so  often  remembered.  Rot.  Scot..  10  Kd.  3, 
m.  11,  dors.  *  quod,  &c.'  their  lands,  goods, 
^and  chattels  tu  remain  seised  in  our  hands. 
And  m.  3,  under  pain  of  forfeiture  of  life:  11 
Ed.  3,  m.  2,  to  cast  those  in  prison  tliat  did 
refifse.  Rot.  Claus.  12  Ed.  3,  m.  18,  dors. 
Write  directed  to  Henry  Hussey,  and  others, 
to  punish  those  that  refused  to  contribute  ; 
and  to  imprison  them,  and  to  seize  tlieir  lands 
and  goods  into  the  king's  hands.    Claitt*  ^ 
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ciiarter  to  be  free  from  Danegelt  *  ec  onKiibiM 

*  nuxiliis/     If  tbey  bad  not  been  freed,   thcj 
had  been  subject.     I  6od  Pat.  7,  Johan.  m.  3, 
C'le  king  auUiortied  Walter  Scot  and  others, 
<  quod  omnet  naves,  &c.'  which  ihej  shonld 
find,  to '  arrest,  and  command  all  to  assist,  «s 
tiiej  love   us  and  onr  peace  in  onr -realm.  14 
Johan.  m.  6,  as  your  iordaliips  have  beard, 
all  the  sliips  were  arrested,  that  could  carrv  ms 
horses,  and  to  be  at  Portsmouth.  M.  2,  all  tb« 
ships  in  the  port  were  to  ((o  in  bis  service,  with* 
out  exprcssiog  for  what,  and   unladr.  CLioa. 
12  Jiihan.  m.  7,  dors,  commanded  all  ships  Co 
be  bniught  into  tlie  I'hames  ipoulb.     So  here 
w'M  not  a  iHyini*  dtmiiy  but  a  continuance  of 
it.     So  in  Hi-n.  3's  timr,  Claus.  14  H«n.  S,  in. 
12,  don.  ail  sl|ips taken  that  could  carry  sixteen 
horses.  Claus.  15  Uen.  3,  ro.  17,  dor».  Ct^ni* 
mand  for  tie   fumibhiug  of  tkrm%  men  »itb 
victuals,  aud  t»ther  provisions  for  fony   days. 
And  here  was  tlie  like  command  to  ^eritijs  ia 
several  counties.  Claus.  26  llfii.  3^  the   kin^ 
comnumdeth   the   men  of  YarmouUi    to  ha%e 
their  ships  ready  wirh  mc  n  Jind  arms ;  the  same 
roll,  to  hnd  ten  ships  to  go  to  Picardy.  Pat.  48 
Uen.  3,  m.  3,  dois.  Writs  to  the  several  port* 
towns,  that  no  ships  should  go  Ix-yond  sea,  but 
all  to  stay  at   itonie.  M.  5,  dors.  Those  that 
rt turned  from  guardine  the  sea^coasts  without 
leave,  were  puiii>hed  by  sc-izure  of^oodsaod 
chattels.  M.  4,  same  r».H,  dors.  Pro\is>ion  to  be 
made  till  furiher  orders  be  had.     So  ii  «as  not 
coudned  to  time,  but  occasiou,  as  needslioiild 
requite.     And  there  be  divers  others  fn  the 
time  of  Hen.  3,  upon  other  occusions,  which  I 
h^fve  remembered.     In  the  time  of  £d.  1,  m 
£d.  1,  ui.  ^3,  it  appeareth  there,  that  all  the 
port- t<j was   were  appointed   by  the  king  and 
his  council,  how  many  ships  every  oue  of  them 
should  set  forth.  Hot.  Vas.  92   £d.  1,  m.  U, 
dois.  The  king  of  England  in  thnt  writ  siileih 
himself  Dominus  Regni  Scotise,  &c.  and  seods 
his  wri^o  the  king  of  Scotland,  to  let  him  know, 
iho  kingof  Fraiire  had  taken  part  of  Gascoign^ 
an  inherit  mce  of  the  cro\%n  of  Enicland.  that  be 
should,  '  iji  fideet  homagio/  beatLrfmdon  with 
horse  and  iirms^  &c.     This  writ  is  very  observe 
able,  the  king  of  Encland. is  Superior  D<.nuous 
Scotiac.     A  part  of  Gascoigne  wn«  then  hist. 
The   kiof;  of  Scotland   was  required   by  ibis 
writ,  as  well  as  requested,  to  gi^e  him  aid  for 
the  recovery  of  those  grounds  taken  from  hind 
in  Gnscoigne.     My  lords,  tl>is  power  is  not  con* 
fined  only  to  England,  but  it  reacheth,  as  Great 
Lord,  iuto  Scotland.     Also  into  Ireland,  Vase. 
22  Ed.  1,  ro.  5,  dors.     The  king  by  his  writ 
coinmandeth  divers  earls,  and  others  in  £ng. 
land  and  Ireland,  to  do  the  like,  to  fw-nd  men 
to  London  with  horse  and  arms.     The  same 
roll,  m.   13,  dor5.     All  that  claim    to  l>e   of 
the  liberty  of  the  port  socommAiided.     Pat,  ?3 
Ed.  1,  m.  1«  5«  7.     All  ships  of  40  tons  were 
to  be  furnished  and  pro\  ided  for  tlie  king's  ser- 
vice.    Claus,  23  Ed.  1,  m.  5,  evety  man  is 
compelled  to  contribute.    The  same  roil,  ni* 
4,  those  that  did  not  inhabit  maritime  towns,  yet 
if  they  had  lands  tbene;  tfae^  must  contribitt^ 


Ed.  3,  pnrt  1,  m.  36,  dors,  to  seize  into  their 
bands  the  lauds  and  tenemetits  of  the  refusers. 
•Jlot.^Franc.  '21  Ed.  9,  pars  1,  m.  11,  t)ie  kiog 
commands  ship^,  under  pain  to  lose  hfe,  and  atl 
their  estate.  Rot  Franc.  10  Kich.  2,  m.  23,*to 
imuri-on  th'tse  that  are  contrary,  under  forfei- 
ture of  all  they  had.  So  as  your  lordships  see 
Mr.  liolborne  was  very  iar  mistaken. 

My  lords,  in  the  next  place,  they  have  laid 
hold  on  the  distance  of  time :  they  say  there 
were  seven  nooths  Letween  the  Teste  of  the 
writ,  and  the  time  of  the  rendezvous ;  that  the 
king  ill  that  time  might  have  called  a  parlia- 
ment, and  there  might  have  been  an  aid 
granted,  and  the  sir  vice  performed  in  a  par- 
liamenLiry  way. — But  they  may  remember  ilie 
40  days  het\<»een  the  Te»to  and  tlie  return  of 
the  writ  for  summouin;:  u  purliament ;  then  the 
time  spent  in  present uig  of  a  8  .e-'ker ;  the  so- 
lemnity used  before  they  hcj^in  their  grand  oom- 
niittee;  their  reudrnj:  of  a  bill  thri'c;  the  de- 
bate about  pa'i^ng  of  it  in  both  h-)uscs  before 
it  be  ^rantt^d  ;  and  after  all  this  be  done,  and 
the  parliament  ended,  a  tinie  for  the  1<  vying  of 
the  money  must  be  had  ;  and  «%hen  it  is  levied, 
time  tor  the  return  of  it;  and  w  lieu  it  is  re- 
turned, time  for  the  expending  of  the  money,: 
and  tiie  preparation  will  go  slotvly  on  till  the 
money  he  returned.  48  Hem.  3,  m.  4,  dors. 
There  w-vs  a  command  for  gtiardins;  of  the  sea- 
coasts.  Claus.  23  Ed  1,  m.  6,  dors.  Tiie  port 
of  Yarmouth  commanded  to  find  sitips  for  a 
certain  time.  Rot.  Scot.  11,  12,  13  Ed.  S. 
They  are  put  down  in  th;it  ro'K  m  8,  th>it  there 
was  a  com  maud  for  a  Navule  Subsidium^  for 
three  or  four  months. 

So  as,  my  lords  for  the  lime  of  preparation 
aad  for  the  time  of  the  continuance,  it  hath 
ever  bteu  referred  to  ti.e  wisdom  of  the  king. 
My  lords,  for  tlie  ^paniNh  invasion,  that  hath 
been  so  late  in  o^r  memory,  I  find  by  the 
books  that  are  kept  in  the  council-chamber, 
that  tlw  prefinrations  were  in  Gctober  1587, 
against  the  coming  of  the  Spnnish  fleet  in  1588, 
which  (iid  not  set  forth  till  June :  I  find  no 
parliament  culled  that  year.  And  by  letters 
and  orders  from  the  council-board,  those  >hips, 
and  ditVnce  th^it  was  made,  was  ad  sumptum 
of  tlie  sulject. — So,  my  lords,  by  this  that 
hath  been  said,  it  doth  appear  to  your  lord- 
ships, that  iliere  in  iif>t  any  clause  io  this  writ, 
either  for  the  direction,  motives,  mandates,  or 
penaitiis,  hut  iire  warranted  by  former  pricc- 
jde«its  in  a  hiuher  degree. 

My  lords,  the-e  are  the  precedents  that  I 
have  collected,  and  reduced  to  the«>e  8ev€ra4 
bead;*.  I  sh.dl  now  remember  to  your  lord- 
jihips  divers  others.  And  in  the  first  place 
ohseiAC,  thut  William  1,  came  not  to  abrogate 
any  former  law,  hut  was  .sworn  to  observe  *  An- 
f  tiquMS  Jfges  Anglicanas,'  that  appeareth  in 
lAuihert,  Jul.  126,  prout.  So  cyery  man  by 
this  law,  that  was  but  a  confirmation  of  former 
l;ms,  nmsL  provide  *  pro  viribus  et  facuitati- 
'  bus/ 

1  find  by  the  grant  that  William  1,  made  to 
l^  abbe^'  of  Battpl  of  his  ova  foundation,  a 
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resident  or  not  resident ;  within  or  without  tbe 
liberty,  all  muni  contribute. 

MjT  lords,  in  that  writ,  which  is  Claus.  S3 
£d.  1,  m.  5,  dor^.  1  will  observe  the(»e  things : 

1.  A  command  to  h1)  bishofts,  abbots,  lords 
•pihtunl  and  ttrmporal,  '  qur>d  »ini  inrend«nt^« 
*  et  respondentes  ad  cusiodiarn  maris/  9.  in 
contingent  CHuses ;  'causa,  ike  J  3.  The  «»rit 
taitb,  '  quodonines  ad  arniii,&c.  secundum  sta* 
tum«  &c.  n&  tranjffretanduni  com  nobis  ;'■  and 
possesion  of  goods  and  lands  to  be  taken  for  ihe 
custody  of  tlie  !>ea,  tis  in  former  lime^  tdey  were 
accu».ouied :  so  it  is  to  be  dune  in  thi<«  manner 
as  in  times  past.  4.  Ihe  writ  warj^di reeled  to 
•ererai  shentVs,  *  per  corpora,  bona,  et  terras/ 
to  distrain. 

Next,  'i4  E«i.  1,  m.  15,  The  king  command- 
ed the  arctibish«>pH,  bishops,  barons,  and  all  t<>e 
comiii<»naliy,  to  defend  the  maritime  parts. 
Ct.ius.  '24  Ed;  1,  m.  lo,  <  pro  custodin  mm  it/ 
Theie  was  aiiotlter  I'f  8ymon  d--  Spenrer.  whicit 
I  remembered  bef«»re.  24  Ei.  1,  rot.  76. 
Another  of  the  like,  lixt'  Hemem' Rfgt9,Clitus. 
<5  Ed.  1,  m.  V(),  dors..  The  ki»»g  niorteritich 
the  cx(>encei  <>t  the  country  when  the  dancer 
censeth.  Clnus.  2j  Ed.  l,*m.  12.  The  king 
comrnandeth  the  iilierifFs  of  sevtrtil  counties, 
and  others,  Xu  bring  all  the  ship's  to  be  ready 
for  0(ir  service,  wt»en  we  command.  M.  ?6, 
Tbe  like  comni.t lid.  *  Decustodia  omrit.'  Pat. 
31  Ed.  1,  in.  20,  power  given  to  j  hoiniis  de  R. 
to  raise  forces  in  (.'onidertand  lo  nsist  the 
Scots  ;  and  tho«e  rh^t  did  refiue,  to  iieize  their 
go'id-.  fn  ilietitteo*  Ed.  ?,  CImu**.  2  Ed.  2, 
m.  21,  ^l>e  kiii^  cotnni'an'ietn  divefs  to^us  to 
bet  oQi  siiip^  ngaint  the  .Scots;  and  aftrr,  by 
Spccfal  wilts,  some  of  iho-^e  were  discliargrci. 
Rot.  Pat.  9.  Ed.  2,  pas  2,m.  6,  P.i'.  16  Ed.  2, 
m.  1 1,  a  writ  dire<*to'l  tu  sir  Thomait  Weston  and 
others,  to  array  all  beiw<en  16  and  60,  or  to 
take  tht'ir  lands  and  voihIs,  if  they  did  refuse. 
Par's  1,  ra.  7,  of  the  same  roll,  (laus.   20  Ed. 

2,  ni.  — ,  the-  k^«  doth  there  declare  that  those 
thut  stay  at  home  ought  to  contnhnte  to  net 
forth  ships  nod  for  the  vsnges  of  the  m^-n  eoi- 
ptoved.  Claus.  20  Ed.  2,  m.  6,  writs  directtd 
to  the  schidnrs  at  Oxford,  they  were  not  ex> 
emptcd,  but  contmiioded  to  keep  Soiuhfiate 
safely.  Rot.  Vase.  18  Ed.  2,  m.  18,  J\^e  kine 
wnterh  ro  tlie  urchbish«ip  and  others,  command- 
ing them  to  h:ive  horses  ond  men  in  a  readi- 
ness, as  ofit-n  as  need  shall  require.  For  tiu.e 
of  EH.  3,  Claus.  2  Ed.  3,  m.  13,  and  m.  22, 
dors,  to  Southampton,  and  to  several  other 
towns  for  tiieir  shippuig,  above  40  tons.  Pat. 
3  Ed.  3,  pars  2,  m.  6,  the  king  rntnmnndc-th 
the  sheriff  of  Cornwall  to  'distrain  knights  and 
ottiers,  ihat  abide  not  upon  their  Unds  in  mari- 
time part"*,  and  to  imprison.  Those  vear«  o( 
10,  11,  12  and  13  <>f  Ed.  3,  having  been  re- 
membered, 21  Ed.  3,  The  king,  concerning  the 
defence  of  the  sea  and  searcoasis,  gave  special 
rules  to  be  i>bserVc<i,  both  for  tlie  number  of 
the  ships  and  tha  ^en,  and  the  quality  of  their 
persons,  and  fbr  tJ^  proportion  of  their  wages ; 
fts  appearetlt,  Pat.  21  £d.  3,  pars  1,  m.  26,  27, 
wrhen  liiere  wm  fecial  9tdtt  taken  for  the 


guarding  of  the  sea  and  sea-coasts  at  thechargv 
of  the  mhabiiants.'  Kot.  Franc.  21  Ed.  3, 
pars  1,  m.  11,  command  to  the  sherilFuf  Lon« 
don  'to  arrest  all  ships  in  London  to  be  sent  to 
Calais,  to  resist  the  enemies  against  us  then 
aliout  tu  Come.  Hot.  Franc.  25  Ed.  3,  ra.  9^ 
the  king  reciteih,  that  France  miide  a  pripara- 
tion  to  invade  the  realm,  and  gave  a  power  to 
some  to  raise  forces ;  and  conimandeth  the  she- 
rifls  to  raise  the  Posse  Condtutus,  to  assist  the 
comroissio Iters.  Pat.  26  Ed.  3,  pars*l,  m.  7, 
the  kiniE,  ty  bis  writs  to  seveml  counties,  com^ 
manded  all  men  between  16  and  60  to  be  it\ 
readiness  to  rebtst  the  bcots.  Rot.  Franc.  25 
Ed.  1,  m.  31,  commanding  all  olEcers  and  mi- 
Ulster^  to  assist  Atidrew  de  Gulpho,  in  the  raising 
of  force»  tor  shipping.  So  as  in  tiiat  roll  likewise, 
your  lord-^hips  ^e  that  the  iidand  counties  were 
commanded  fur  shtppiui;.  Rot.  Franc.  28  Fd. 
3,  ro.  6,  the  kin^  appriinted  R4>.  Co.  and  Ro. 
A.  to  arrest  all  ships  of  20  tons  and  upwards^ 
between  sucti  a  dis  ance,  and  lo  bnui;  tliein  to 
Soo'hampton.  R..t.  Scot.  29  Ed.  3,  m.  13, 
>eve*al  writ-*  were  ilincied  to 'the  bKhops  of 
Durham  and  Carlisle  and  others,  for  the  array- 
in^;  of  me.i.  Hot.  Franc.  40  Ed.  3,  m.  37,  the 
king  sent  forth  divers  writ>,  co  .  manding  *  quod, 

I  &c.'  with  all  their  forcrs,  they  should  assist  to 
the  s:<fe  kei  pine  of  the  sea-coasts,  t«>  resist  the 
malice  of  the  enemies.  Hot.  Franc.  50  Ed.  3, 
m'.  47,  dois.  commaod  to  make  prcKlanmtion, 

,  tliat  nil  thii  have  laud  upon   ihe  sea-coasts 

!  should  repair  thither  witii  their  families.  So  in 
all  ai;e-«,  and  at  all  times,  wiits  tiave  issued  both 
f  riht;  Uefeiueof  the  sea  and  Idiid  b^  the  king^ 

!  comma  I'd.      In    the    tinte  of  Rich.  2,   Rot. 

i  Pari.  6  Rich.  2,  m.  42,  that  was  objected  as  a 
rec«Hd  aeainsit  ti.e  king,  but  makttu  clear  for 
him  :  '  Que  dh'  que  le  roy  perscms  nssemblesy 

*  en  par'iHinent,  est  desire  de  vi^ere  del  re- 

*  vencus  del  corone  car  escheats  marriages  et 

*  forfietures  simtpur  le  dc  fence  nostra  royahns/ 
Tbe  king  answers,  *  Le  Hoy  volei  de  lairs  In 

*  ceo  case  cuine  per  de  advise  des  seigniors,  &c/ 

Vour  Idrdships  ^ee  they  desire  of  the  king^ 
that  he  wcmid  live  ot  his  revenues,  tbot  the 
profits  of  escheats,  iTiinls,  &c.  ndghr  be  kept 
for  rue  defence  of  the  lealm.  Tlie  king  |rivech 
them  this  answer.  That  he  will  do  in  thi«  case 
hy  the  advice  of  his  lordf,  as  shall  )>e  most  for 
his  honour  and  profit :  So  no  reason  to  make 
apv  enfi>rcemf>nt  out  of  this  recf>rd,  that  the 
profits  of  escheats,  wards,  &c.  should  go  for 
the  defrnce,  berau*»e  the  king  maketh  no  ab- 
solute denial  unto  it,  sayine,  that  he  wiU  do  as 
he  shall  be  advised  hy  his  lotds.  Rot.  Franc. 
7  Rich.  2,  m.  18,  that  the  lords  beyond  the 
seas  be  arrayt  d  and  armed  according  to  their 
!ithte  and  famhies.'  Pat.  8  Rich.  2,  pars  2,  m. 
15,  a  command  that  all  between  16  and  60 
be  in  a  teadincss.  Rot.  Franc.  10  Rich.  2j  m. 
23,  arrays  throngh  all  England.  And  so  in 
the  timeof  Hen.  4,  Rot.  Pari.  6  Hen.  4,  ro.  24, 
for  the  arraying  of  all  men  ihrotighout  England, 
and  those  that  «* ere  impotent  and  could  not 
go,  to  contribute  unto  it.  3  Hen.  5,  m.  36, 
dors.    Pat.  19  Hen.  6,  m.  10;  general  cQUiflBia* 
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•ions  for  the  MTfttiog  of  ship*,  wkhout  declar- 
ing rbe  cause.  Pat.  14  Hen.  6,  assigned  Job. 
de  N.  to  arrest  all  ships  in  the  port  of  South- 
ampton, to  do  service  as  the  kiug  shiill  com- 
mandy  there  was  no  csuse  declared.  Pat.  88 
Hen.  6,  ni.  9,  13,  cominisisiuos  to  erray,  and 
tlMse  arrayed  to  keep  in  array,  with  diii«>eot 
watches  into  several  councics,  1  Hen.  7,  pars 
]y  the  king  writeih  to  sir  Fiu  Uugby  to  array 
•fchers  ami  hotsemeo. 

So  that  it  appeareth  by  those  preceilents  in 
all  ages»  that  those  defences  which  have  been 
made  by  sea  and  land,  are  not  confined  to  port 
towns,  and  maritime  places,  but  *  per  totam 
'  Angliam.' 

In  the  next  place,  I  shall  give  a  particular 
answer  to  some  objections  tliat  bare  been  made, 
«s  have  not  fallen  in  my  way ;  and  to  the  acts 
of  parliament,  reasons,  records  and  book-cases, 
urfed  by  the  other  side. 


The  Third  Day's  AnotriCEiiT  of  Sir  JOHN 
BANKS. 

Mtfy  it  please  your  lordships ;  The  miOter 
that  I  did  propose  to  insist  upon  this  day,  was 
the  answering  of  the  objections.  I  sluU  use 
no  preamble,  no  repetition  to  introduce  what  I 
have  lo  say :  but  in  the  answering  the  objec- 
tions, I  shall  first  give  answer  to  the  several  acts 
of  parliament  insisted  upon,  then  to  the  several 
records  and  reasons  that  have  been  urged  on 
the  other  side.  And  in  the  last  place,  I  shall 
answer  the  exceptions  that  have  been  uken  to 
the  writ,  4th  Aug.  11  Car.  Mittimus,  and  form 
of  prooeeilings. 

The  first  act  they  have  insisted  upon,  is  that 
of  William  1,  call  it  wliat  you  will,  an  act  or  a 
charter.  The  words  of  it  wre  verbatim  in  Mat. 
Parts,  *  Volumus  et  concedimus,  quod  omnes 
'  iibesi  homines  sint  quieii  ab  oroni  tallagio,' 
&c. — It  doth  no  way  trench  upon  the  royal 
power :  for  as  in  the  beginning  of  my  areii* 
nent,  I  opened  to  your  lordships,  that  this 
power  was  inbereot  in  the  kinn  c^  England 
before  the  Conquest;  here  is  only  a  concession 
that  they  shall  be  free  '  ab  oroni  injusta  exac- 
<  done.'  Now  this  is  no  nniust  exactirm,  for  it 
is  of  common  right.  And  then  tlie  other  part 
of  that  law  doth  explain  it ;  for  it  doth  say, 
*  Qnod  sumo^  fratres  conjurati,*  &c.  so  for  the 
defence  of  the  realm.  By  the  same  law  they 
would  uige  to  take  away  the  power,  by  the 
•ame  law  it  is  reserved. 

The  next  thing  they  insisted  upon,  was  the 
charter  17  Johan.  or  on  Magna  Charta^  as  they 
call  It ;  which  indeed  is  mentioned  in  Mat. 
Paris,  and  may  be  under  the  great  seal.  Tlie 
words  of  that  are,  '  Nullum  scotagium  vel 
'  auxilium  nisi  per  commune  concilium,  nisi  ad 
'  nrimum  filium  militem  faciend'  et  maritand' 
'  ii\  £ec.' — ^This  charter,  as  it  was  acknow- 
ledged by  theoBselves,  was  granred  at  Running 
M«uJ,  where  the  haoaers  were  displared,  when 
diere  was  war  or  rebellion  between  the  borons, 
commoealty,  and  the  king.  It  was  not  assented 
pnto,  the  lung  sitting  in  parliaosezit :  for  par- 
» are  Bot  odled  with  «idS|  and  in  the 


I 


field*  It  was,  in  troth,  an  inforoed  act  from  a 
di!itressed  king.  Shall  this  bind  the  cn>wD^  I 
shall  rememl^r  the  act  of  parliament  made 
16  Ed.  3,  and  there  only  were  things  tliat  wtrf 
in  parliament  enacted  derogatory  to  the  crowo, 
as  this  is:  That  no  peer  should  be  quebtioned 
but  in  parliament :  Tliat  no  great  olbc;er  be  re- 
removed  but  in  parliament :  That  no  clergyoiaa 
shall  come  before  temporal  judges.  These  wert 
things  that  were  much  derogatory  to  the  pre* 
rogaiive  of  the  king:  lo  Ed.  3,  That  kint  die 
same  year,  when  he  was  better  advised,  did 
make  a  charter  which  is  in  print,  for  the  re* 
calling  of  this  prejudicial  act  of  parliament  still 
in  force.  It  af  neareth  by  the  parliameai-rolh 
and  printed  booas  where  the  king  declarethit 
was  drawn  from  him  with  an  unwilling  miod, 
and  was  prejudicial  to  the  prerogative  of  his 
crown ;  and  therefore  by  tnat  charter  it  vis 
repealed. 

But,  my  lords,  if  that  Charter  irJohsn. 
should  be  in  force,  why  hath  there  been  do 
confirmation  of  it  in  so  many  parliaments  since  ^ 
The  statute  of  Magna  Chart.i,  9  Hen.  d,  hath 
been  confirmed  one  and  tliirty  times;  why  do 
confirmation  of  the  charter  17  Jobannis  ?  And 
why  have  we  not  heard  of  it  since  that  timef 
The  reason  for  it  is,  that  it  trenchcih  too  mocb 
upon  the  prerogative  of  the  king  and  crown. 
But  take  the  words  as  they  are,  what  be  thej? 
'  Nullum  scutagium  vel  auxiliuni  nisi  per  com- 
'  mune  concilium  res.  nostri.'  If  these  were 
an  act,  doth  it  extend  to  take  any  thing  away 
that  belongs  of  common  right  unto  the  crown! 
And  that  hath  been  the  exposition  of  my  lords 
the  jttdi;es  of  act^  of  parliament :  Tlut  aids 
due  of  common  right,  are  not  taken  away  by 
general  words,  *  Commune,  &c.'  And  there* 
fore  these  aids  due  of  common  right,  as  this  i% 
are  no  way  taken  away.— Besides,  for  the  sta* 
tute  of  Magna  Charta,  it  ia  made  d  Hen.  S, 
c.  99,  *  Nultus  liber  homo  capietor,  ant  impri- 

*  sonetur  nisi  per  legein,'  he.  The  general 
words  of  this  act  of  parliament  do  no  ways  iin- 
peach  the  royal  power,  for  this  royal  power  is 

*  lex  terra.'  Besides,  in  these  prcMcedents,  14 
Hen.  3,  15  Hen.  S,  S6  Hen.  3,  48  Hen.  9,  and 
all  the  succeeding  kingn  remembered  in  all  of 
them,  that  these  writs  went  out  to  provide 
shipping  nt  the  charge  of  the  inhabitants ;  so, 
surely,  if  they  had  been  taken  away  by  Magna 
Charta,  the  writs  after  Magna  Charta  would  not 
have  used  it. 

But  then  there -hath  been  objected,  the  sta* 
tote  De  TaMagio  non  Conoedeodo.  If  it  be 
95  Ed.  1,  as  it  is  printed,  or  94  Ed.  1,  or  u 
the  Petition  of  Riieht  doth  recite  it  *  temp*  EdL 
primi,'  be  it  when  they  will,  under  fovoar,  there 
n  nothing  in  that  act  doth  take  away  this 
power :  The  words  are  thus,  *  Nullum  tallagium 
'  vel  auxilium  sine  voluntate  episoopor'  baron' 

*  bur|;ens*,  he  J  Mr.  Solicitor,  in  his  aigomoit, 
upon  probable  grounds,  <did  make  question 
whether  this  was  an  act  of  parlmment  yea  or 
no :  1.  In  re^>ecc  it  vraS  not  inrollM  amooest 
other  acts  of  that  time.  9.  Because  by  UM 
pe&nMg'of  it,  it  «mij  aatm  tttbtr  to  be  an  abt 
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itrnct.  $.  Because  vvken  the  other  acts  of 
those  tinirs  were  sent  over  to  Ed.l,  tu  be  sealed 
and  confirmed,  no  such  aet  was  sent  over. 

My  lords,  I  will  not  lajr.hold  on  this,  but  wtU 
admit  witli  them  that  it  is  recited  in  the  Peti- 
tioli  of  Right  to  be  an  act  of  parliament :  so  I 
will  atimit,  yet  to  wave  nothing  that  hath  been 
said,  but  by  way  of  admittance,  I  give  this  an- 
swer. 

First,  That  it  taketh  away  no  aids  that  are 
due  by  the  laws  of  the  realm;  yet  the  words 
are  general:  <  NoUum  talla^iam  vel  auxilium 

*  nisi  assensu  parliamenti,  &c.'  Here  is  not  in 
this  act  of  parliament  so  much  as  any  exemp- 
tion of  an  aid  to  knight  the  king's  son,  or  to 
merry  his  daughter;  yet  in  tbb  the  law  is  ob- 
served, that  these  aids  are  not  taken  away ; 
and  so  it  is  declared,  95  Bd.  1,  csp.  11,  which 
doth  reduce  these  aids  unto  certamty.  So  as 
your  general  words  of  *  nullum  auxilium'  will 
not  do  it,  if  this  be  an  aid  due  by  the  laws  of 
the  land. 

Then  I  say  this  is  noit  properly  an  aid,  but  a 
contribution  of  king  and  people  for  the  defence 
of  the  realm ;  it  is  *  ad  proficiscendum  cum  na- 

*  vibus  nostris :'  then  I  say  this  power  is  *  inter 
'juraisummae  mojestatis,'  one  of  the  highest 
prerogatives  of  the  king,  and  shall  never  be 
taken  away  from  the  king :  17  Hen.  7,  statute 
**  Quia  emptorcs  terrar*'  do(b  not  extend  to  the 
king  to  take  away  his  tenure.  If  you  will  have 
«uch  a  high  prerogative  taken  away,  you  must 
shew  it  in  the  acts  of  parliament.  Nay,  my 
lords,  I  ssty  that  in  the  times  of  Ed.  1,  this  royal 
|K>wer  is  expressly  reserved  by  act  of  parlia- 
ment to  the  crown ;  and  therefore  in  afler>  times 
never  intended  to  be  taken  away.— First,  I 
shall  inforce  it  out  of  the  statute  of  25  Ed.  1, 
c.  5,  6,*  that  doth  recite,  that  aids  and  taxes 
that  have  been  given  unto  us  towards  our  wars, 
and  other  business  of  our  own  grant  and  good 
will,  howsoever  they  were  made,  might  turn  to 
ft  bondage,  &c.  We  have  granted  that  we  shall 
aot  draw  these  taxes  into  a  custom,^  &c.  and 
do  grant  that  for  no  business  henceforth,  we 
ihall  take  such  manner  of  aids,  but  by  a  com- 
mon consent  of  the  realm,  &c.  saving  the  an- 
cient aids  due  and  accnstomed.  This  aid  is  not 
to  taken  to  be  an  aid,  fbrthi^was  never  given 
the  king  of  England,  but  taken  by  royal  power : 
the  statute  of  S5  Ed.  1,  speaketh  of  such  aids 
ms  have  been  given,  and  excepteth  such  aids  as 
have  been  due  and  accustomed.  And  by  the 
precedents  shewn,  it  appeareth  these  have  been 
due  and  accustomed.    It  hath  been  desired  in 

*  fide  legiantis,'  and  with  a  Mandamus :  9  Ed. 
1,  cap.  t,  this  statute  doth  confirm  the  Great 
Charter,  and  the  Charter  of  the  Forests;  but 
ii)  the  end  of  it  in  the  Parliament-roll,  that  not- 
ttithstanding  all  these  things  before-mentioned, 
both  the  king  and  the  council,  and  all  they  pre- 
sent at  the  making  of  this  ordinance,  will  in- 
tend the  prerogative  of  his  crown  to  be  saved 
unto  him. 

A  further  answer  to  the  statute  De  Tallagio 

*  Viftel«p«rots  del  Statute. 


non  Concedendo  ;  the  practice  that  hatb  been 
since  the  time  of  Ed.  1,  in  the  time  of  Ed.  S, 
Ed.  3,  Rich.  9,  and  the  practice  since,  doth 
shew  plainly,  thiit  it  was  never  intended  by 
(he  statute  to  take  away  this  royal  power.  But 
then  there  was  a  thing  matenally  objected,  if 
tlte  records  would  huve  warrahted  what  had 
been  said,  and  that  was,.  Rot.  Purl.  29  Ed.  1, 
abd  tlien  it  was  said,  That  though  there  be  a 
soviiig,  25  Ed.  1,  and  28  Ed.  1,  yet  here  is  no 
saving  in  this  act ;  so  then  if  not  for  the  act  29 
Ed.  1,  all  was  lost.     My  lords,  to  this  I  say, 

*  Nul  tiel  record.'  And  therefore  J  shall  de- 
shre,  that  this  which  they  call  an  act,  29  Ed.  1, 
I  may  attend  your  lordships  with.  By  this  !«• 
cord  it  doth  appear,  that  it  is  only  a  record  of 
the  perambulation  of  the  forest,  and  no  repeal- 
ing of  any  former  law ;  neitlier  is  any  thing 
enacted  by  that  law  derogatory  to  the  crown. 

The  next  statute  objected,  is  1  Ed.  S,  cap.  5. 
The  words  are  these :  Tbat  *  no  nan  shall  be 

*  charged  to  arm  himself  otherwise  than  in  the 
'  time  of  the  king*8  progenitors ;  and  that  none 

*  be  compeUed  to  go  out  of  his  shire,  but  where 

*  necessity  requires,  and  the  sudden  coming' of 
'  strange  enemies  within  the  realm. ^  So  tins 
statute  is  relative  to  what  hath  been  formerly 
done)  What  hath  been  found  done  formerly,  ap* 
pearetb  by  the  records  of  king  John's  and  Ed. 
the  first's  time,  that  the  subjects  were  to  set 
forth  shipping  at  their  own  charge :  then  those 
writs  went  out  in  king  John's  and  Ed.  the  first's 
time,  as  fiath  been  slewed.  Aod  then  this  sta* 
tute  alloweth  in  two  cases,  one  where  necessity 
required),  the  other  upon  coming  of  strange 
enemies ;  and  this  writ  requireth  no  other,  but 
where  there  is  necessity,  in  the  king's  judgment. 

The  next  statute  is  1  Ed.  3,  cap.  7,  which 
was  objected,  where  men  at  arms  were  convey* 
ed  into  Scotland  and  Gascoigne  without  wages ; 
the  king  saith,  it  shall  be  done  so  no  more.— 
Tlie  statute  mentioneth  Scotland  and  Gascoigne^ 
foreign  wars,  and  so  foreign  to  this  business; 
for  though  S>cotland  was  subject  to  the  domi* 
nion  of  England,  yet  it  was  a  divided  kingdom. 
8  Rich.  2.  Continual  claim.  Com.  976.  That  a 
fine  shall  be  paid  by  a  stranger,  because  he  was 
in  Scotland  at  the  time  of  the  fine  levied.  Bra€t. 
436.  An.  abjuration  into  Scotland  is  good.  0 
Rich.  2,  Protection.  46.  That  Scotland  is  oat 
of  the  realm ;  therefore  this  statute  that  speak* 
eth  of  Gascoigne  and'  Scotland,  speaketh  of 
foreign  war,  not  of  defience. 

The  next  statute  is  18  Ed.  3,  ceo.  7,  men  of 
arms,  hobellers  and  archers,  shall  be  at  the 
king*s  charges;  tHe  statute  speaketh  likewise 
of  going  out  of  England.  But  he  diat  is  upon 
the  defence  at  sea  of  the  kingdom,4t  is  no  going 
out  of  England ;  for  that  see  6  Rich.  2,  Protec* 
tion,  40.  The  sending  of  men  and  ships  fin*  the 
defence  of  the  coasts/is  no  going  ont  of  Ba|* 
land. 

The  next  statute  is  25  Ed.  3,  cap.  8,  no 
man  shall  be  compelled  to  find  men  ot  annS|' 
hobellers  or  archers,  otherwise  than  those  that 
hold  of  such  service,  without  consent.»My 
lords,  tUs  iteSttte  «f  !S5  E4  9,  doth  AOt  take 
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iropoution.    This  in  no  beuevolence,  but  a  W« 
gdl  due. 

Next  they  object,  the  statute  of  Tonnage 
And  Pountlage  gn*ated  to  the  crown  fur  tFie 
defence  of  ib«  rcnlin. — First,  In  answer  to  this, 
1  say,  that  there  is  no  act  for  Tonusge  and 
Pouudage  that  ia  now  in  force,  neither  are  any 
duties  taken  to  the  crown  upon  any  act  of  par- 
hument.  Th<>se  acts  for  Tunnnce  and  Puund- 
Bge  that  have  been  granted,  make  for  the  crown. 
And  therefore,  if  your  lord&hips  look  the  sta- 
tute 1  Eliz.  nnd  1  Jac.  it  was  given  towards 
the  king's  charges,  for  the  defence  of  the  reahu 
and  safeguard  ot  the  sea:  It  was  given  towards 
hiii  charges,  it  was  uot  intended  of  eitraord^oary 
defence.  So  my  lords,  these  acts,  when  they 
Mere  in  force,  did  give  this  but  towards  the 
charges.  It  is  so  now  ;  for  this  which  is  done, 
and  those  contributions  levied^  are  but  towards 
his  charges:  and  that  witl appear  upon  account, 
that  his  mnjesty  for  thebe  three  or  foor  yearn 
hath  expended  more  upon  the  sea  than  any  of 
his  progenitors. — Besides  an  acknowledgment 
in  ti)ese  acts,  that  this  defence  couJd  not  b« 
done  without  the  intolerable  expence  of  hia 
majesty;  these  aids  aro  of  necessity,  and  are 
not  to  be  lacking  at  any  time. 

My  lords  in  the  next  place,  they  insisted 
upon  the  Petition  of  liight.  3  Car. — It  was 
never  intended,  that  any  power  of  the  king,  by 
his  preroi^ative,  sliould  be  tnkeo  awtiy  or  leiisen- 
ed  by  it.  I  dare  be  bold  to  affirm,  for  I  was 
of  that  parliament,  and  was  present  at  ilie  de- 
bate, that  J  here  was  never  a  vtord  spoken  iu 
that  debate  of  taking  away  any  power  of  the 
king  for  the  sJtippiiig-business. — beside*,  it  ia 
declared,  assented  uiito,  aud  dented  by  none, 
that  there  was  no  intention,  by  the  Petition  of 
KigU,  to  take  away  the  prerogative  of  the  king. 
The  k.ng  thereby  did  grant  no  new  tiling,  bat 
did  only  coutinn  the  aatient  and  old  liberties 
of  the  suhjfct. 

My  lofiis,  these  were  the  arts  of  parliament 
that  have  l>een  objected  aud  insisted  upon  Uj 
tlie*  other  side. 

In  the  next  place,  for  an  answer  to  scanda- 
lous objection'^.  It  haih  been  snid  by  Mr. 
Ilolhorne,  of  these  statutes  of  25  Ed.  1,  aud 
S8  £d.  1,  that  at  the  timts  of  making  these 
laMS  they  were  positive,  no  such  SiUvo  was  in 
them  of  the  kiiig'>  prcrogntite:  that  the  ^cta 
before  Hen.  4,  were  penned  ^7  tlie  ^inz's 
council,  and  tiio^e  clauses  of  a  Sail o  crept  iit  by 
tne  kind's  council. — ^These  were  bold  and  pre- 
sumptuous assertions  of  the  acts  of  parliament 
made  in  that  time  of  £d.  1,  that  there  slmuld  be 
any  clauses  added  by  the  kino's  conucil,  thnt 
should  not  be  added  to  the  record.  I  have  here 
the  Parliament  Record,  that  ilu  se  exceptions  are 
recorded  as  fully  as  any  part  of  tf>#^rest  of  the 
record,  and  thu:>e  laws  confirmed  since  :  there- 
fore to  iniike  any  such  assertions  against  re- 
cords, ought  not  to  be  done  ;  lie  may  object  the 
s:ime  against  Ma^na  Ch«irt»,  wliich'is  for  the 
libirty  of  the  subject. 

In  the  next  place  tiiey  have  objected  out  of 
the  Parliament  OookS|  33  £d.  1,  ^hat  npoo  % 


away  any  former  laws.  These  three  former 
•tatuies  of  1  Ed.  3,  18  Ed.  3,  and  25  Ed.  3, 
are  recited  in  the  statute  4  Hen.  4,  and  it*  is 
enftcted,  th^y  shall  be  firmly  liolden  and  kept 
in  all  ptjmts;  S4i  if  (liese statutes  must  be  kept 
tinnly  in  all  points,  then  the  statute  of  )f6  Ed.  3, 
do'h  not  repeal  any  of  these.  Now  that  of  1 
£d.  3,  cap.  15,  restneth  a  power  to  the  crown 
where  necesMiy  requiretfi,  and  where  stiddeu 
enemies  come.  26  Ed.  3.  'I  hose  ships  were 
tent  forth,  and  commanded  for  the  defence  of 
the  realm,  at  the  charge  uf  the  subjects.  Rot. 
Franc.  26  Ed.  3,  m.  4,  5,  Rot.  Franc.  28  Ed. 
3,  m.  6.  So  as  clearly  there  is  no  part  of  this 
power  impeached  by  this  statute  of  25  Ed.  3. 

Then  they  have  objected,  Rot.  Pari.  2  Rich. 
SI,  m.  3,  That  upon  a  council  of  a  great  many 
earls,  barons,  and  sage%  of  the  resUm,  assembled 
by  the  king's  privy-council,  it  was  there  de- 
clared what  danger  the  kingdom  was  then  in, 
and  that  money  was  wanting ;  tliey  declared 
they  could  not  remedy  these  mischiefs  without 
charging  the  commons,  which  could  not  be  done 
but  by  a  parliament. — This  is  no  act  of  parlia- 
ment ;  it  IS  but  a  parley,  or  discourse,  or  com- 
munication between  the  lords  and  commons; 
it  was  9  Rich.  2,  in  tiie  non-age  of  a  yomig 
prince,  who  did  not  assent ;  lor  there  w  as 
no  royal  assent  unto  it,  so  no  proof  in  thi» 
case. 

The  next  record  they  objected  was,  Rot. 
Pari.  9  Rich.  2,  m.  10,  there  was  a  tenth  and  a 
half,  and  a  fifteen tli  and  a  half  granted  to  the 
king,  upon  condition  contained  in  the  schedule; 
which  is,  that  the  kin^  should  assent  that  the 
treat  oflkers  of  the  kmgdom  should  be  naiiied 
by  parliament ;  and  servants  appointed  for  di»- 
pence  of  the  money.  If  the  king  doth  accept 
of  the  subsidies  and  aid  upon  condition,  dotii 
this  take  away  his  royal  power  ?  There  is  no 
more  done  in  this  than  was  in  the  parliament 
91  Jac.  for  there  tlie  officers  and  treasurer  were 
appointed  by  the  houses  of  parliament.  Dut 
then  further  it  doth  appear,  that  this  was  grant- 
ed, '  pro  viagio  Johannis  regis  de  Castile,  &c.' 
so  that  it  was  not  granted  for  the  custody  of 
the  sea,  but  for  that  voyage. 

The  next  record  they  insisted  upon  was,  Rot. 
Pari.  8  Hen.  4,  m.  2,  a  tenth  and  a  half,  and  a 
fifteenth  and  a  half}  granted  with  a  protestation, 
that  this  should  not  be  brought  into  example. 
-^This  is  nothing,  no  more  than  the  other.  A 
parliament  erants  a  subsidy,  with  condition  it 
•hould  be  thus  and  thus  employed ;  and  the 
protestation  can  no- ways  prejudice  the  crown 
in  this. 

And  7  Ed.  4,  Rot^  Pari.  m.  7,  hath  been  ob- 
jected ;  ther^  the  king's  speech  is  entered  upon 
the  roll,  thnt  he  will  not  cbarse  his  subjects  but 
upon  great  and  weighty  occasions. — ^ty  lord^, 
thii-is  nothing  but  a  graeious  speech  of  the  kin;; 
to  his  subjects,  that  he  would  charge  them  but 
in  such  cases  as  should  concern  the  defence  of 
the  realm. 

The  statute  next  objected  was  1  Rich,  .'t, 
^p.  20,  that  the  subjects  from  henceforth  shall 
4n  |io  way  he  diarged  by  any  such  exaction  or 
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petition  made  to  the  king,  to  bate  restitution 
of  uioiiej  tttkeu,  that  tiie  king  did  ordain  the 
treasurer  shuuul  give  satisfnctioii.  1  shail  de- 
bire  it  way  be  read,  and  you  »haU  ste,  tliosc 
inuttirys  tor  which  directioti  vtxxh  given  {'or  sa> 
tiblkctjon,  were  lor  goods  taken  for  the  king's 
iwe.  Itot.   Pari.  33  Kd.  1,  fol.  105,  dois.  •  per 

*  scrutin^  pro  guerra,  &c.  Respons.  per  regcin, 
'  Uex.ordiitavit  per  concdium  quod  satisfaciJo 

*  fiu;t*  Um  ciio  quam  poterit.'  So  this  record 
was  for  moneys  taken  for  the  king's  use,  there- 
fore reason  saiibtacuiMk  bhuuld  be  given,  Pcram- 
Wat'  Forei>i.'  Hot.  20  Ed.  1,  dc  Libertatit.us 
Angl.  18  Febr.  Linctdn.  Su  here  is  no  taking 
away  of  any  former  act  of  pnHiameut;  it  refer- 
jTCih  to  what  shall  be  luturely  amended  and  re- 
voked. 

The  next  they  objected  was.  Rot.  Pari.  C 
£d.  S,  m.  3.  The  fryars  of  i)t.  John's  at  .leru- 
■aiem  did  petition  to  have  satisfaction  of  2,354/. 
taken  by  the  king  out  J)f  their. treasury.  No\t, 
becaube  this  record  was  vouched  two  days  to- 
gether, 1  desire  it  utay  be  read;  and  upon  the 
reading  it  wfli. appear,  to  be  upon  another  pur- 
pose, ♦  Sur*  le  Hoy,  &c.*  there  was  cause  and 
reasuD  why  the  king  should  make  satisfftction. 
.  The  nest  recoiti  was,  Pat.  26  £d.  1,  m.  31^ 
and  that  was  iiighly  magnified  by  tbem :  that 
there  were  several  commissions  went  out  to 
enquire  o(  gravamnilmt,  of  wools,  and  of  otiier 
particulars,  *  de  custod'  maris;'  and  in  this  it 
was  atfirmed,  that,  as  all  (he  king's  counsel 
took  their  notes,  tliese  clauses  were  omitted  out 
of  the  writ  that  concerns  the  forfeiture  of  lands, 
};oods  and  cbattcl}$,  or  seizures. — ^This  commis- 
sion mukith  nothing  to  this  purpose,  for  Hke 
commibsions  daily  come,  where  tliere  are  taxes 
laid  upon  men  heavier  than  ought  to  be.  Then 
a  commission  to  enquire  of  grievances  in  this 
kind,  wherein  an  answer  of  arny  thing  unjustly 
ukeo  shall  be  restored,  but  not  a  word  to  im- 
peach this  royal  power.  And,  my  lords,  for 
the  penalties  in  tlie  writ,  31  Ed.  1,  m.  SO, 
power  to  seize  the  lands  and  goo<i8  of  the  re- 
fusers, 20  Kd.  2,  in.  10,  under  forfeiture  of  all 
their  goods,  10  £d.  3,  m.  5,  dors.  Claus.  12 
£d.  3,  m.  13,  dors,  that  the  penolties  and  com- 
mands were  as  liigh  iu  this  comnwssion  as  before. 

The  next  objection  was,  that  the  kings  of 
England  have  always  cou»uhed  with  their  par- 
liaiiient  concerning  the  defence  of  the  realm, 
and  tliat  the  aids  and  subsidies  fir  defence  have 
been  granted  by  paj'liameut. — This  is  no  argu- 
ment to  impeach  this  rcyal  power ;  for  if  in 
time  of  war  the  king  will  consent  to  ir,  «haU 
this  take  away  his  royal  power?  In  the  limes 
of  £dw.  6,  and  Kich.  2,  did  that  take  away  the 
king's  royal  power,  that  he  may  not  ordain 
standards  o(  Uie  money  himself?  He  may  by 
his  royal  power  erect  courts  of  justice:  shall 
that  takeaway  this  fn)m  his  power,  because  the 
court  of  wards  was  erected  by  couit  of  parlia- 
ment? 

Next  tliey  objected  Rot.  Aim.  19  Ed.  3,  pars 
3,  m.  92,  That  Ef\,  3,  was  so  uenilent  for  what 
he  had  done,  that  be  sent  to  tlie  archbishop  of 
Caut«rbary  to  pray  for  him ;  and  tha  the  peo- 
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pie  would  forgive  him  for  laying  those  taxes 
upon  them,  uhich  his  war  convpelled  him  untd, 
and  lie  would  never  do  the  like  again. — You  - 
shall  see,  it  was  only  to  pray  for  him  for  hit 
voyage  into  foreign  |>arts,  (and  he  caused  the 
record  to  be  read,  beginning  thu:i;  '  De  excu- 
*  sando  regcni  versus  populum,'  and  ending 
'  de  gravaiuinibus')  dated  at  Berwick  upon 
Tweed.  Your  lordsliips  see  nothing  by  chit 
record,  but  (he  desire  of  a  prayer ;  first,  to  pray 
for  the  king  for  his  voyage  beyond  seas;  the 
other,  concerning  the  charges  and  inipositioni. 
Surely  this  contribution  commanded  in  the 
shippint;  business,  was  none  of  these  chai^et, 
taiilagcs,  or  imposiuons.  This. his  desire  to  the 
archbishop  was  not  only  in  the  12th  year  of 
his  reifin,  but  the  like  in  anno  25,  26,  and  50; 
so  surely  those  prayers  of  the  archbishop  were 
fur  other  causes,  and  not  for  tbu,  which  wat 
for  the  defence  of  the  realm. 

Next  they  do  object  Rot.  Franc.  7,  Rich.  Q, 
m.  13.  lliat  the  king  assigned  Tonnage  and 
Poundage  to  Henry  earl  of  Northumberland  for 
guard  of  the  seas. — My  lords,  it  doth  ajvpear  by 
the  very  record  itself  that  this  was  only  for  an 
ordinary  defence,  and  not  for  an  extraordinary 
defence. 

Then  they  insisted  upon  tlie  Parliament-Roll 
13  Hen.  4,  m.  43,  the  office  of  measuring  of 
linen-cloth,  a  half-penny  upon  the  buyer,  and 
as  much  upon  the  teller,  and  other  feet  upon 
long-cloth  :  the  parliament,  13  Hen.  4,  de- 
clares it  to  be  a  void  office,  and  that  accord* 
in^ly  judgment  was  given,  13  Hen.  4.  Out  of 
this  he  would  conclude,  that  therefbre  there 
should  be  no  new  office,  and  that  an  office 
granted  with  a  fee  is  void  in  laww — For  antwer 
to  this :  First,  The  reaton  why  that  was  a  void 
gram  was  this ;  it  •ppcareth,4  Ed.  1,  that  tbe 
office  of  measurage  of  all  woollen  and  linen*- 
cloths,  was  one  entire  office.  If  the  king  will 
grant  that  to  another  man  which  did  intrencU 
upon  the  former  office,  a  void  patent ;  there- 
fore a  strange  conclusion,  that  because  this  of- 
hce  was  void,  therefore  no  new  office  to  be 
granted.  22  Hen.  G,  fol.  9.  Tbe  office  of  sur- 
veying tlie  packing  of  all  cloth,  a  good  office. 
'27  Hen.  8,  fol.  28.  The  king  granted  to  one 
to  he  his  surveyor,  a  good  office.  Fiu-Her. 
saith,  because  it  had  no  fee,  therefore  it  was  a 
void  office.  And  now  at  the  bar  it  is  taid,  be- 
cause it  liath  a  fee,  it  was  a  bad  office:  If  tbit 
reason  may  hold,  all  antient  offices  ooay  ML 
34  Hen.  6,  office  to  be  raartbal  of  the  KingV 
bench;  12  Hen.  7,  15,  to  be  warden  of  tbe 
fiect.  Nay,  it  taketh  down  all  offices  that 
have  been  erected  for  the  public  good,  and  upon 
jubt  occasioui  as  the  office  of  Sabpcenas  in 
Chancery,  Star-Chamber,  &c.  All  those  witb- 
in  time  of  memory  must  be  shaken  by  this. 

Jn  the  next  place  they  object,  that  these  con- 
tributions, they  are  iu  substatice  impositions; 
and  tliot  the  king  should  not  impose  upon  the 
subject  by  his  charter,  or  by  his  writ';  A}ut  it 
roust  be  done  by  common  consent  in  parlia- 
ment.— Your  lordsliips  have  observed  in  all  my 
discourse^  that  I  hav^  not  intitttd  any  way 
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U^9U  any  power  of  imposition,  neither  is  it  tbe 
question  ia  die  business :  For  no  man's  property 
is  invaded,  no  seizure  of  nnj  nuui'sgoods,  uale«a> 
ti»ej  incur  it  for  contempt ;  and  by  a  wiliut 
coDteaipr,  the  subject  niay  lose  his  property. 
Therefore,  Dyer,  fol.  16,  and  13  Eliz.  fol.  296, 
if  tbe  king  will  command  bis  subject  to^comeinto 
the  reahn,  and  he  wiU  nut,  be  shail  ibrfcit  lor 
hj&  contempt  ajl  bii|;oodk ;  or  if  he  be  attached 
to  ap|tear  iu  tlie  courts  of  justice,  and  not  ap- 
pear, lie  shall  l««rfeit  his  gc>od»,  34  lien.  6,  49, 
,9  lieu.  7,6.  If  a  man  will  wilfully  contenin 
the  king  9  ocimmuuad  by  his  larii,  he  may  be 
distrained ;  this  he  incuiT^'th  not  by  an  inva- 
•ion  ii£  his  proper^,  but  in  respect  of  his  oon- 

Tikm  tiwy  alled^  Rot.  Par).  50  £d.  S,  m. 
84,  the  lord  I^imer,  he  was  sentenced  for  pei^ 
«tta4infi  die  king  to  lay  im^^itions  on  the  peo- 
ple. My  lords,  I  have  looked  upon  the  record, 
»nd  tiiere  the  esse  of  the  sentence  is  declared, 
that  he  himself  laid  the  impositions,  and  did 
take  upon  Imn  royal  power ;  and  theielore  he 
mn  justly  sentenced. 

And  (or  the  sentence  of  Dr.  Manwartng,  it 
if  AothifliC  lo  this  purpose.  J'his  writ  denieth 
not  the  property  to  be  in  the  subject,  bnt  saith, 
the suliject hath  the  property;  and  iherefore 
coHtnuw»d«th  the  sheriff  to  distrain  him  if  he 
'Will  not  pay.T*-Aoil  for  tbe  commission  S  Car. 
for  the  boRowing  of  mMwy  lor  the  Palatinate, 
this  was  for  the  recovery  of  the  Palatiaatev  and 
aot  for  the  defence  of  the  reabu ;  and  besides, 
il  was  catted  in  by  special  order. 

Is  th«  aevt  place,  they  ol^cted  and  shewed 
^irars  neGords,  that  the  kui^  bath  paid  the 
wragCA  of  divers  nmrineis  and  aoidiers.  And 
1  do  agnat  it.  Is  that  aa  arguaoent  that  be  may 
not  comaaad  the  mariners  ta  be  sent  m  the 
chaqges  of  the  county  to  furnish  die  king's 
•hips?  This  ia  against  the  records  that  I  have 
jemeaibered.  So  likeaise  they  Imve  cited  Si 
£d.  3,  rot.  77,  £x  parte  Bemem*  Regis.  The 
^ing  commanded  the  constable  of  his  castle  of 
B.  to  build  ships,  and  the  king  to  pay  ibr  them. 
So  he  dotfa  at  this  day ;  he  haih  built  the  Sore- 
xeign  of  the  Seas,  and  paid  for  it. 

They  have  objected  Dr.  Coweil*s  book, 
which  was  called  in.     I  frisfa  they  had  read  the 

Srodamatioti :  there  are  fliree  causes  expressed, 
'irsty  Because  he  had  writ  things  derogatory 

to  the  crown.  Secondly,  For .  And  Thirdly, 

apeakinc  iiteverently  of  the  common  law.  Jost 
like  to  iLe  men  who  do  not  spare  to  wade  into 
all  the  deep  mysteries  of  princes,  who  are  gods 
Jipon  earth. 

For  their  objection,  that  the  king  hath  a  re- 
venae  beloaging  to  his  crown,  for  the  defraying 
«f  all  ordinary  and  extraordinary  chai;ges,  and 
for  the  guard  of  the  sea,  as  Tehnres  by  Knight- 
fiervice,  £sco9ge,  Wanrfa,  Marriages,  antient 
Bemesn,  &c.  Tonnage  and  Poundage,  Ser- 
vice of  the  Ports,  and  Profits  of  the  Sea.  My 
lords,  it  is  not  for  us  that  are  lawyers  to  look 
into  the  secrets  of  the  kind's  revenue ;  he  hath 
li%h  officers,  as  treasurer^  and  uoder-treasurer, 
that  look  to  the  secrets  of  his  estati^  mod  they 


know  well  whether  his  oidioary  or  eattaoi^di- 
nary  rpienQec  do  answer  more  than  bis  annual 
espenoe.  Tae  story  of  Actson  might  deter 
men  from  looking  into  tlie  secrets  of  princes. 

For  his  tenures,  that  Kaigbt-Service  te«cre 
was  originally  instituted  for  the  service  of  Scot- 
land and  Wales,  19  R  ch.  3,  Fitz»Uer.  Guard. 
165,  and  Old  Tenure,  fu.  10.  The  datica  oT 
Tonnai^e  and  Poundage  are  not  given  now  to 
the  king  by  acts  of  liariinment;  and  wlien  tbej 
were  given,  it  i^ns  for  the  great  charges  of  ths 
4efe»Ge.  And  besides,  those  acts  of  Toan^e 
and  Poundage  only  concern  tbe  ordinary  de- 
teuce  :  the  sending  forth  of  the  75  ships  out  of 
the  Cinque-Poits,  it  vraa  but  lor  15  <iays,  at 
their  o«tn  charpea.  And  for  the  Profits  of  the 
Sea  by  sturgeons,  whales,  &c.  is  it  a  proper  de- 
fence for  a  kingdom  ?*  And  for  the  Service  of 
tlie  Ports,  you  may  remember  hy.tbe  records 
shewed,  tbey  were  several  times  oonamaDded 
*  ultra  sen'iiium  debitum.' 

Bat  tiien  they  have  granted  one  case,  and,  I 
think,  but  one;  that  the  king  may  ovdaio  m 
ToU  in  a  fair  or  market,  or  gp-ant  ponUge,  or 
the  like,  because  there  is  an  '  ad  qnod  4ftam- 
'  num,'  and  thereupon  sliall  be  an  iaqniry,  '  si 
<  patria  gravetnr.'— Tbe  king  may  grant  a  fair, 
wuhoot  an  *  ad  quod  damnum/  if  in  hb  jod^ 
ment,  &tc. 

Rot.  Soot.  1  £d.  3,  m.  8,  A  writ  directed  lo 
tlie  treasunef  to  pay  for  the  shipping  at  Var- 
month.  My  lords,  it  doth  particulariy  appear 
in  tl)e  lecoxd,  that  J.  S.  was  admiral,  and  gome 
into  Scotland:  so  the  defence  was  fi>r  a  foreigpi 
war.— It  hatli  been  mightily  insisted  upon,  that 
here  needetb  no  command  .to  Iwrnish  ships,  by 
the  king's  %vKt ;  every  man,  by  tbe  instinct  of 
imture,  wiU  do  it,  where  there  is  a  nece&^ity ; 
no  need  of  a  royal  power  to  oommand  it. — 
Surely  this  argument  is  made  by  the  people,  or 
to  please  tbe  piMiple.  What  will  the  conse- 
quence of  it  be,  but  the  introducing  of  a  demiH 
cratical  government,  when  every  man  shall  be 
bis  own  defender?  The  God  of  hosts  chose 
captaias  and  leaders  to  go  before  his  people, 
and  command  tbem.  But  to  give  the  people 
this  liberty,  that  every  man  shall  do  as  he 
pleases,  and  make  a  defooce  by  an  iastiact  of 
nature,  is  a  strange  position. 

But  it  hath  been  said  in  these  cases,  it  is 
better  to  sustain  a  mischief  than  an  inconveai* 
ence:  by  this  inconvenience  every  man^s  prfr> 
perty  is  taken  away  from  him,  as  often  as  the 
king  pieaseth,  and  in  what  proportion  be  pleas- 
eth.— This,  though  a  maxim  iu  law,  yet  it  goeth 
but  to  particulars :  bat  the  lost  of  a  kingdom 
is  both  loss  of  hberty  and  estate;  this  is  not  to 
be  reckoned  among  the  mischief  for  this  mis- 
chief destroyeth  both  head  and  members. 
Tlterefore  I  do  marvel  to  hesr  the  rule  of  Mr. 
Holbome,  Suffer  a  mischief  rather  than  an  in- 
convenience. 

Tbe  next  objection  was  the  Parliament-Roll, 
9  Hen.  4,  m.  S9,  <  Par  foire  des  baiges  f  this 
was  the  petition  of  the  commoDs,  that  the 
commissions  granted  to  boriooghsy  cities,  and 
towDSy  for  buildifig  of  baigea^  should  be  r»> 
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UMled.  The  kmgf»  answer  for  the  present  is, 
They  shoald  be  repetiM ;  hot  for  the  future, 
lor  ease  of  necessity,  he  would  advise  with  the 
lords.— 4t  ddtb  not  appear  that  these  weir 
cranted  for  the  building  of  any  ships  for  the  de- 
fence  o^the  realm. 

These  are  the  objections  that  Imve  been 
made  oot  of  the  acts  of  parliament,  out  of  the 
records,  and  reasons  they  have  insisted  upon. — 
Now  I  come  to  their  exceptions  and  objections 
figainst  the  writs  and  proceedings  ih  ihis  matter. 

First,  they  say,  there  was  no  suthcient  danger 
represented  by  the  writ  4  Aog.  11  Car.  They 
■ay  a  snpply  by  the  Mittimus  comes  too  laie ; 
mad  that  the  words  of  the  Mittimus  are  not  a 
good  affirmative,  '  quia  salus  regni  periditaba- 
'  tur.'  And  it  doth  not  appear  there  was  any 
danger,  4  Aug.  11  Car. — For  this  I  h«ve  given 
it  aA  answer,  that  it  was  not  necessary  to  re- 
present the  danger  in  the  writ.  The  king  has 
secret  intelligence,  he  hath  his  spies  abroad, 
his  ambassadors  beyond  seas;  he  knows  the 
dancer,  we  know  not;  nay,  he  knows  that 
which  is  not  fit  to  be  discovered,  and  those 
dangers  by  preparation  perhaps  diverted  ano- 
ther way :  it  is  not  fit  by  a  public  writ  to  reveal 
the  danger.  But,  my  lords,  for  the  satisfac- 
tion of  his  people,  he  hath  expressed  sufficient 
caase  enough  in  the  writ ;  '  Quia  salus  regni 

*  pericKfabatar/  They  say  there  was  no  dan- 
ger represented  at  this  time  when  the  writ 
went  out.  That  is  mistaken,  for  the  writ  of 
Mittimus  doth  recite  the  writ  4  Aug.  and  that 
satth,  ^quod  qnidem  pnedones,  pirats,  &c.' 
which  shews  that  danger  was  the  cause  of  the 
issuing  of  these  writs. 

Then  they  except  at  this  word,  salus ;  it  is  a 
physical  word,  and  signifieth  health,  and  yon 
must  have  no  metaphors  in  writs.  Surely  the 
grammarians  tell  os,  that  satus  is  taken  *  pro 

*  incolumitate,'  as  well  for  safety  as  for  health. 
Metaphors  are  usual  in  writs;  I  dare  be  bold 
ro  speak,  there  are  more  metaphors  in  the  Re- 
gister than  in  any  book  :  Register  61.  Torba, 
&c. 

Then  they  have  left  no  stone  unrolled  in  this 
case :  now  they  say  the  king's  testimony,  by 
his  writ,  is  insufficient  for  that.  Under  favour, 
the  teste  meipso  is  without  exception ;  we  are 
bound  to  give  credit  to  it.     1  Eliz.  fol.  105. 

*  Ne  exeat  regno ;'  the  king  affirms  J.  S.  will 
go  beyond  the  sea,  sahh  the  book,  tliis  aver- 

I        ment  of  the  king  in  his  writ  is  not  traverseable, 
I        you  shall  not  aver  against  it.    T\ie  case  re- 
membered by  Mr.  Sohcitor,  was  mistaken  by 
I       Mr.  Holbome  in  the  answer,  Hil.  20  Ed.'  1, 
I       coram   rege.  Rot.    4.    He  saith,  these  words 
voftched  in  the  record  were  but  the  saying  of 
the  king's  counsel,  and  not  the  opinion  of  the 
court.     Clear  otherwise,  for  it  was  the  saying 
of  the  judges ;  and  then  agreed,  *  Quod  domi- 
*mis  rex  est  superhitivum  record'  et  prwex- 

*  ceUens.'  Will  yoar  lordships  give'  credit  to 
ihe  marshal  of  the  king's  host,  to  the  certifi- 
cate of  the  captain  of  a  company,  if  the  men 
be  in  the  king^  sertice,  as  11  Hen.  7,  fo.  5,  to 
fht  certificate  of  »  Bishopi  as  hi  case  of  baa- 


tardy;  to  the  certificate  of  a  mayor  and  al- 
derman, by  the  reconfer,  as  5  Ed.  4,  SO,  and 
will  yon  not  admit  of  the  certificate  of  the  king 
by  his  Mittimus.^ 

The  next  exception  was  tal^en  to  theScir*  Fac* 
that  this  Scir*  Fac*  ought  not  to  go  forth  for  this 
debt ;  and  gave  two  reasons  for  it  First,  The 
writ  of  4  Aug.  doth  direct  a  form  of  levying, 
Miich  is  by  distress,  or  imprisoning  those  that  are 
retjels.  Secondly,  It  is  no  debt  to  the  king,  and 
therefore  ought  not  to  be  levied  by  Scir'  Fac*.— • 
My  lords,  for  this,  this  duty  is  a  duty  to  the  com« 
monwealth ;  it  is  '  pro  defensione  regni,  the- 

*  saoms  pubHcos  respicit  reaem :'  whosoever 
shall  detain  anv  public  duty,  he  may  be  aues- 
tioned  by  the  king,  as  the  head  of  the  bodj 
politic ;  for  that  it  appeareth,  27  Ass.  PI.  IT,  it 
was  declared  that  J.  S.  and  J.D.  had  levied 
100  marks  on  the  county  for  the  array  of  cer- 
tain archers ;  which  money  did  not  come  for 
the  profit  of  the  king.  Oat  of  which  I  ob- 
serve two  things. — First,  This  money  that  waa 
for  archers :  the  money  was  levied  on  the  body 
f)f  the  county.  Secondly,  recovered  by  an  in- 
dictment at  the  king's  suit,  ^7  Ass.  PI.  17,  11 
Hen.  4,  fo.  9,  The  fees  of  the  knights  of  the 
shire  that  serve  in  parliament,  they  are  reck- 
oned among  pabhc  duties ;  therefore  the 
goods  of  a  stranger  may  be  taken  within  the 
town  to  pay  those  fees,  if  the  money  be  not 
paid ;  the  distress  may  be  sold,  for  it  is  for  a 
public  dnty,  11  Hen.  4,  ?.  So  are  the  books : 
Regist.  19,  the  king  may  command  the  sherifis 
to  levy  these  fees,  as  well  within  bis  hberty,  a$ 
extra.  Hil.  23  £d.  3  rot.  57,  coram  rege,  Jurato- 
res  Hundred i  de  S.  they  make  a  presentment 
that  J.  S.  and  J.  D.  chief  constables  of  £.  paid 
wages  to  archers  which  went  not  beyond  sea. 
So  as  by  this  record  it  appeareth,  that  these 
public  duties  are  recoverable  at  the  suit  of  the 
king,  '  quia  ad  opus  dominis  regis.*  Pat.  14  Ed. 
1,  m.  1, 14,  the  king  commandeth  an  account  to 
be  taken  of  the  murage,  and  how  the  sums 
levied  have  been  employed.  P.  15  Ed.  1, 
coram  rege  70,  dors.  Rippon  was  besieged,  tbej 
gave  hostages ;  promise  made  by  the  town  that 
these  hostages  should  be  redeemed,  they  were 
not :  complaint  is  made  to  the  king,  and  it 
came  to  the  King*s- bench ;  and  these  moneys 
being  700/.  that  was  promised  by -the  town  for 
t})e  bringing  back  those  hostages,  was  ordered 
to  he  paid,  because  it  was  for  the  public  ser- 
vice. So  for  other  things  that  are  *  pro  com- 
'  muni  utilitate,  inter  Communia.'  Hil.  5.  lib. 
4,  rot  4,  Aurum  Reginae,  due  unto  the  queen, 
may  be  levied  by  process  out  of  the  Exchequer 
in  the  king's  name,  nothing  more  usual. — This 
Scir*  Fac'  is  grounded  upon  the  whole  matter,  the 
writ  4  Aug.  the  Certiorari,  and  Mittimus ;  and 
Commandeth  that  the  deiendants  shall  shew 
cause  why  ti>ey  should  nut  pay  the  moneys  as- 
sessed upon  them  for  the  public  s«>rvice. 

My  lords,  I  have  dune  wiih  the  Objections, 
I  shall  come  to  the  judicial  records,  *24  Ed.  1, 

*  Ad  custodiam  maris.'  Berks,  an  inland  coub- 
ty,  refused  ta  contribute  the  names  of  thgse 
oiac  made  defhtilt,  werie  certified  iuto  the  &• 
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chequer ;  it  appeareih  I>y  the  records,  that  pro- 
cess went  out  of  the  K&chequcr  in  ilie  strictest 
manner,  '  A  capias  in  manus/  of  tlielr  bnds, 
tenements,  goods  and  clmttels ;  and  that  their 
bodies,  with  horse  and  armour,  be  sent  to  Ports- 
mouth  ;  f^r  besiides  the  doing  ot'  tlieir  serrice, 
the  seizure  uf  their  lands  and  (toods>  ^^  ^^ 
same  year,  Exc.  Remem.  Thesaur.  On  the 
other  side^  J.  de  S.  gives  ioforroation  to  tlie 
Chancellor  of  the  Exchequer,  and  barous,  in 
-absence  of  the  Lord  Treasurer,  of  the  prepara- 
tion of  men  in  Flanders  (ihis  being  remembered 
before  to  another  purpose).  It  appeareth  that 
after  consultation  had,  they  did  resolve  to  send 
forth  two  writs,  one  was  to  the  town,  tlie  otlier 
to  the  T.  II.  Cu^tps  Maris,  to  call  all  for  de- 
fence of  the  maritime,  &c.  Exc.  Remem*  liegis, 
24  Ed.  1,  Hot.  80.  Henry  Ilussey  was  seized 
of  the  manor  of  W.  in  Berks,  he  was  assessed 
to  find  a  horse  'pro  custod'  marit.*  He  com- 
plained in  tiie  Exclieauer,  that  he  had  not  the 
IV hole  manor,  and  yet  ne  was  assessed  to  tind  a 
irhole  horse ;  he  did  not  come  and  say,  I  ought 
not  to  be  ta]^cd,  but  submitted  to  the  power, 
and  desired  a  manorly  contribution.  28  Ed.  1, 
Hot.  72,  the  abbot  of  Robcrtsbridge's  case,  re- 
membered on  both  sideSy  divers  times :  under 
favour,  the  joining  of  the  issue  in  the  record  is 
1^  very  full  proof  in  the  cause ;  he  brought  a  re- 
plevin against  J.  S.  for  taking  liiii  goods  in  an 
inland  town  in  Kent ;  be  pleadeth  the  contes- 
tation bct»ecn  our  king  and  the  king  of  France, 
and  Leighorne  assigned  keeper  of  tne  sea,  that 
the  plaintiff  was  assessed  unto  7i.  Id.  anno  22, 
to  13f.  anno  23,  to  15i.  and  the  defendnnt  be- 
ing collector  did  distrain ;  the  plaiutiflf  did  not 
say  in  bar  of  this,  that  he  ought  not  to  be  tiixed, 
but  that  he  was  assessed  <  ad  invenit- nd*,  &c.* 
for  such  lands  :  the  defendant  ^iiith,  the  plain- 
tiff* holds  other  lands  in  the  county,  and  ibr  that 
land  he  was  assessed.  Now  this  doth  admit 
the  power  of  taxing.  Ilil.  16  Ed.  3,  Hot.  23, 
coram  re{»e  :  The  jury  of  Suffolk  did  present 
that  J.  Russel,  and  others,  8  £d.  3,  were  hob- 
bellers,  elected  in  the  hundred  of  T.  and  staid 
at  home.  They  plead,  Not  Guilty.  The  jury 
finds  that  J.  Hus&el  did  perform  (he  serric  e,  hut 
J.  S.  did  not  perform  it,  theretbre  committed 
to  prison,  and  paid  a  fine  unto  the  king.  By 
this  record  it  appeareth,  the  money  paid  to  the 
archers  and'  hobbellers  was  at  the  county's 
charge.  Methinks  that  the  disclaimer  that  is 
by  the  commons,  13  Ed.  3,  Rot.  Far.  9,  ifc  11, 
is  in  nature  of  a  judgment  in  this  case;  fur 
there  they  did  disclaim  they  had  no  cognizance, 
and  there  likewise  upon  their  own  concession, 
that  the  maritime  parts  ought  to  defend  at  their 
own  charges,  as  the  inland  parts,  the  inland 
counties.  This  concession,  13  Ed.  3,  is  a  strong 
argument,  Pari.  21  Ed.  3,  rot.  20,  when  the 
commons  did  petition  for  a  guard  for  the  sea  : 
The  an:>wer  is,  *  Soit  guard  fait,'  and  that  was 
at  the  charge  of  the  counties,  as  your  lordships 
know.  20  Ed.  3,  divers  ordinances  made, 
which  ordinances  made  had  the  force  of  a  law  ; 
The  king  and  his  council  did  ordain,  <  Quod 
'  omnes  ttii,  &c.'  which  have  such  a  quantity  of 


land  sbotdd  be  asRtsed  to  find  one  sicber; 
one  hobbelier  10/.  two  hobbellers  v^m/.  ii^. 
uatOQ  homtjum  ad  arma  25/.  This  appeareth 
Rot.  Franc.  20  Ed.  3,  pars  1,  m.  17,  in  the 
counties  uf  Bedford  and  Bucks.  In  the  saioe 
year,  anoUier  ordinance,  that  those  that  did  re- 
side with  their  fauiiiies,  *  cum  toto  posse,' 
\vitlun  six  mitei»  a(  maritime  parts,  were  excus- 
ed from  finding  ot'  men  withoaL 

My  lords,  upon  the  occasion  of  this  service, 
there  were  divers  refusals  luade,  certificate  ly 
Mittimus  of  their  names  into  the  Exchequer; 
as  in  this  case,  J.  T.  and  W.  G.  were  cettified 
for  defwuUirs  amongst  others:   upon  tbis^  tl>e 
court  of  Exchequer  award  process  against  rho&e 
men  and  others,  which  was  a  *  Capias  in  manus,' 
Seizure  of  their  lands  and  goods ;    they  came 
in,  and^plcaded,  they  rc'^ided  *  in th\  sex  leacas,' 
with  their  families  and  all  their  powers:   is»uc 
joined  ;  upon  this,  tJie  jury  impannclied,  and  it 
appeared,  tliose  that  were  found  witiiin  six 
miles,  judgment  quod  une  dit ;    but  lor  oUiers, 
they  i>ere  imprisoned  and  fiiied  ;   for  so  much 
land  as  they  had  without  the  six  miles,  for  that 
they  i^ere  diargcd.      If  I  should  number  \a 
your  lordsbif  s  all  the  judgments  in  this  kind,  I 
might  speak  here  till  to  morrow  morning.     P. 
2 '2  Ed.  3,  '  inter  communia,*  in  the  Exche- 
quer;   P.  25  Ed.  3,  m.  27,  ^.  27,  and  28  Ed. 
3,  and  there  is  a  number  more  in  other  year», 
as  29  and  30  IIui.  4.     And,  isy  lords,  accord- 
ing to  those  judgments,  Trio.  31  £d.  3,ror.  5, 
the  writ  went  forth  for  di^charuiug of  soches 
have  resided  upon  their  lauds  witliiu  six  iniies. 
21  Ed.  1,  l^pe-RoU;  some  discharged  because 
they  were  in  the  king's  sen  ice.*— So  as,  ro^ 
lords,  out  uf  these  records  thus  much  may  he 
collected.     First,  riiey  a£Bim  the  king's  power 
iu  a»se:<sing  and  levymg.     And  secondly,  tluit 
they  arc  grounded  upon  those  ordinanc^  made 
by  tlie  king  and  his  council.    ThirtUy,  the  pro* 
cess  went  out  of  t)te  Exchequer,  and  in  the 
king's  name.     M.  22,  Ed.  3,  pari,  coram  Baru. 
Issue  joined,  whether  J.  S.  had  lands  to  the  va- 
lue of  40/.  to  find  hobbellers ;   if  he  bad,  then 
he  was  to  do  it. 

My  lord^  I  liave  now  done  with  the  Judicial 
Precedeuts  ;  I  have  cited  some  few,  amongst 
many^  others.  It  is  now  time,  after  so  lon^ 
premises,  to  draw  to  a  conclusion':  wherein 
your  lordships  have  heard  :  First,  that  the  king 
of  England,  he  is  an  absolute  monarch ;  and 
that  by  the  common  law  of  England,  all  th»»<; 
*  jura  sumrnae  mojestatis,*  are  inherent  in  hi> 
person.  This  *  Supremum  Dominium  '  for  »ll 
the  land  that  any  subject  holdeth,  it  is  derived 
from  the  crown ; .  and,  as  Plowden  putieth  it, 
12  .and  13,  that  tlie  re  is  a  tacit  condition  in 
law  annexed  to  Ids  grant,  chat  his  officers  may 
do  justice  to  execute  process  surely  upon  bis 
grant.  This  tacit  condition  may  be  subject  to 
a  common  defence.  Supreme  j  urisdiction,  both 
by  sea  ami  land,  was  never  yet  imp^ched,  sod 
from  him  Ueth  no  appeal.  And  origioaUy,  by 
tlie  institution  of  the  laws  of  this  n:^^,  what 
was  once  iii  his  band,  and  was  never  mated 
from  hiiDi  i*  still  in  him ;  be  hath  abwly^ 
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certi/ied  into  the  Chancery,  and  by  writ  of  Mit 
timus  dated  6  Maii  13  Car.  sent  into  the  E%* 
chequer,  anh  there  to  be  proceeded  upon  ac- 
cordiut^  to  the  course  of  the  law.  The  &heri(F 
of  Bucks  is  commanded  to  warn  the  parties 
named  to  appear,  and  to  shew  cause  why  they 
sh6uld  not  be  chained  with  those  several  sums 
assessed  upon  them. — Hereupon  Mr.  Hampden 
appearetii,  and  demandeth  Oyer  of  the  writ  4 
Aug.  of  the  Ceitiorari  and  Mittimus,  and  their 
several  returns ;  they  being  all  read  unto  him, 
hesaith  thut  these  several  writs,  and  the  returns 
thereof,  and  the  schedules  thereunto  annexed, 
do  not  contain  any  sufficient  matter  to  charge 
him  to  pay  the  20«.  and  thereupon  demurred. 
Mr.  Attorney  General  saith,  that  they  do  con- 
tain sufficient  matter  to  chai^ge  him.  And  there- 
upon the  demurrer  is  joined.  Tl»  demurrer 
being  joined,  the  record  was  read  in  the  Exche- 
quer ;  and  tlie  cause  appearing  to  be  of  great 
weight,  it  was  adjourned  unto  this  place  in  the 
Exchequer  Chamber,  to  have  the  advice  o(  all 
the  judges  of  England. 

Upon  this  record,  I  am  to  deliver  my  opi- 
nion ;  and  I  take  it  there  is  sufficient  matter  to 
charge  Mr.  Hampden  with  tliis  20<.  And  so  I 
give  Judgment  (or  the  king. 

Here  have  been  twelve  days  spent  in  the  ar- 
guing of  this  case  at  the  bar:  I  will  con6ne  my- 
self to  two  hours  and  less,  though  not  tied  onto 
any  time.  1  he  way  to  be  »hort,  is  shortly  to 
find  out  the  points. — But  I  must  first  observe, 
in  what  state  this  cause  cometh  in  judgment 
before  us.  There  is  a  rule  in  law,  that  if  a  man 
shall  demur  generally  to  the  writ,  he  doth  cozi- 
fess  all  other  matters  in  faot  that  are  alledgecL 
The  reasons  of  it  arc  apparent :  because  mat- 
ters of  fact  are  to  be  tried  by  jtiry,  and  matters 
of  li#w  by  the  judges.  So  m  this  case  all  the 
danger  alled^ed  by  the  writ,  is  confc&sed :  and 
the  matter  m  law  is  that  which  we 'that  are 
judges  are  to  deliver  our  opinions  upon. 

It  haih  been  objected,  by  Mr.  Holborne,  that 
we  are  tied  to  the  writ  4  Aug.  fur  that  writ  is 
the  ground  of  all,  and  upon  that  doth  all  the 
rest  depend.  It  is  true,  that  if  he  Imd  relied 
upon  the  v(Tit,it  had  been  so.  Bui  his  demnrw 
rer  is  this :  That  the  writ,  and  the  rest  of  the 
proceedmgs  with  the  schedules,  do  not  contain 
matter  sufficient :  so  that  now  they  have  not 
put  to  us  the  writ  4  Aug.  alone,  but  all  the  rest, 
to  give  judgment  upon.  For  the  ^vrit  of  Mitti- 
mus, it  is  confessed,  that  in  that  there  is  an  ex- 
pression, that'  salus  regni  periclitabatur,' which 
IS  not  in  the  writ  4  Aug. — To  this  he  hath 
taken  exception,  that  '  sains  icgni  periclitaba- 
*  tur/  the  danger  is  at  the  present  time  of  the 
Mittimus,  and  doth  not  say, '  periclitatur,'  4 
Aug.  11  Car.  and  therefore  this  expression  now 
in  the  Mittimus  cannot  make  good  the  defect 
thereof  in  the  writ  of  4  Aug. — To  this  I  answer, 
that  the  demurring  to  all,  hath  confessed  all, 
and  yet  the  matter  in  the  writ  is  sufficient  to 
express  the  danger. 

Then  he  objected,  that  ialnt  signifies  healtb, 
and  not  safety ;  and  that  the  physicians  term 
it  SD.-^But  Mitu  signifies  safety  as  well  u  health. 


power  of  oonclading  v^or  and  peare :  AQ  these 
are  in  hiiii  as  tie  is  km  absolute  monarch,  and 
boldeth  his  kingdom  under  none  but  God  him* 
self.  It  hath  appeared  also,  tlmt  a  principal 
part  of  this  kingly  office  consists  iu  the  defence 
of  the  realm  ;  that  as  his  jurisdiction  is  by  sea 
and  land,  so  is  his  defence.  And  this  hath 
bef  n  made  appear  to  your  lordships,  both  by^ 
precedents  before  William  the  1st,  and  since : 
*  pro  communi  otilitate/  and,  in  case  uf  ne- 
cessity, the  kings  of  England  may  ordain,  by 
their  proclamation,  writs  or  patents,  by  the 
advice  of  their  council,  or  judges,  in  legal  mat- 
.ters.  That  the  king  is  the  sole  judge  of  this 
danger,  both  for  tht-  prevention  of  it,  and  for 
the  avoiding  of  it.  Therefore  fvr  us  to  distrust 
that  he  will  command  too  great  a  power  or  aid, 
it  is  a  presumption  against  the  presumption  of 
law.— It  bath  appeared  likewise  that  all  the  in- 
cidents of  defence  are  likewise  inherent  in  his 
majesty.  We  cannot  build  a  fort  or  castle  on 
j>ur  own  ground,  without  license  from  him. 
Your  lordships  have  beard  the  precedehts,  par- 
ticular and  general ;  precedents  which  have 
universal  renins,  *  quod  oinnes  ex  debito  as- 
'  trictisunt;*  Writs  awarded  by  the  king's  royal 
power,  in  times  of  parliament,  when  parUa- 
jnents  i^ere  sitting,  and  in  those  years  when 
great  aids  and  subsidies  were  granted  to  the 
king,  many  times  no  cause  declared,  nor  the 
occasion  discoveretl. — ^There  is  no  act  of  par- 
liament made  to  take  away  this  power :  And 
.the  judicial  precedents  which  your  lordships 
liave  heard,  have  affirmed  this  power. 

My  lords,  if  there  were  no  law  to  compel  to 
this  duty,  yet  nature  and  the  inviolate  law  of 
preservation  ought  to  move  us.  These  vapours 
that  are  ex  hilled  from  us,  will  again  descend 
upon  us  in  our  safety,  and  in  the  honour  of  our 
nation.  Therefore  let  us  obey  the  king's  com- 
mand by  his  writ,  and  not  dispute  it.  He  is 
the  first  mover  amongst  these  orbs  of  ours;  and 
he  is  the  circle  of  tliis  circumference ;  and  he 
is  tlie  center  of  us  aU,  wherein  we  ell,  as  the 
lines,  should  meet ;  he  is  the  soul  of  this  body, 
whose  proper  act  is  to  command. — But  I  shall 
need  to  use  no  persuasions  to  your  lordships  to 
do  justice  in  this  cause :  and  therefore  I  shall 
humbly  desire  Judgment  for  the  king. 


The  Argument  of  Sir  FRANCIS  WESTON, 
Knt.  one  of  the  Barons  of  his  Majesty's 
Court  of  Exchequer,  in  the  Great  Cause 
of  Ship-Money. 

In  Easter  Term  last,  there  was  a  writ  of  Scir' 
Fac'  went  out  of  the  Exchequer,  directed  to  the 
sheriff  of  Bucks,  reciting.  That  whereas  divers 
several  sums  of  money,  specified  in  i^  schedule 
annexed  to  the  writ,  by  virtue  of  the  writ  4 
Aug.  11  Car.  were  assessed  upon' the  several 
persons  in  the  schedule  named,  towards  the 
providing  of  a  ship  of  war  mentioned  in  the 
writ,  which  sums  being  so  assessed,  and  not 
paid,  bv  writ  of  Certiorari  9  Martii  12  Car. 
under  the  great  seal  of  England,  the  names  of 
thoM  several  persons  and  sums  assessed  are 
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So  it  ts  Englished  in  Cooper*s  dictiooftry,  and 
io  it  is  taken  b^  poets  and  historians  for  safety. 
The  next  objection  was  to  the  writ  4  Aug. 
That  if  there  were  a  danger,  it  niust  be  plain^ 
expressed  in  the  writ,  &c.    The  words  are  '  da- 

*  turn  est  nobis  intellis;i/  &c.  How  cometh  the 
king  to  understand  it?  ihe  danger  most  be  fully 
expressed. — For  this  I  hold  it  more  fit  for  a 
statesman  than  myself  to  give  an  answer  to, 
that  the  king  should  dt^over  his  intelligence ; 
whether  it  is  fit  to  make  known  to  all  the  world 
the  danger  the  kingdom  is  in.  But  yet  I  find 
that  in  the  said  writ  4  Aug.  there  is  expressed 
both  danger  by  pirates  ou  the  sea,  and  that  the 
dominton  of  the  sea  is  like  to  be  lost;  and  that 
these  are  danjgers  to  the  whole  kingdom.  For 
tlie  Certiorari,  I  find  it  is  directed  to  the  shire, 
and  the  writ  of  Mittimus  to  the  court  of  Exche- 
<|uef ;  and  therefore  he  cookl  not  take  excep- 
tion to  these  writs;  whatsoever  I  shall  take  ad- 
vantage of  it  most  be  contained  in  the  writ  4 
Aug. 

In  this  writ,  three  things^  as  dangers,  are  ex- 
pressed. 1.  The  danger  hj  pirated  9.  The 
danger  of  losing  the  dominion  of  the  narrow 
seas.  And,  3.  The  great  peril  io  this  time  of 
war. — For  the  pirates,  *I  shall  not  meddle  with 
them ;  they  are  but  petty  robbers,  and  still  run- 
ning Away :  the  ports  must  defend  themseWes 
against  tnese ;  the  inland  counties  are  in  no 
<>an^r  of  chem.'— I  will  not  insist  up(m  the  do- 
niuon  of  the  narrow  teas,  though  that  is  con- 
siderable; for  in  the  defence  of  that  consists 
much  the  preservation  of  the  kingdom.  But  I 
■hall  insist  on  the  danger  of  the  kingdom  ex- 
pressed in  the  writ  4  Aug.  thus, '  Consideratis 

*  etiam  periculis  undiipta^ae,'  5cc.  There  is 
danger,  there  is  peril  round  about  ui ;  and  it  is 
by  reason  that  there  are  now  times  of  war,  we 
see  danger  on  every  side. 

There  are  two  tilings  trouble  this  point.  1 
The  subject  suspects  that  this  is  only  a  pretence, 
and  that  the  kingdom  is  not  really  m  danger.  S. 
That  there  being  great  sums  of  money  raised 
upon  this  occasion,  this,  in  the  end,  will  be 
drawn  to  be  annual  and  perpetual :  but  if  they 
were  satisfied  that  the  kingdom  were  really  in 
danger,  likely  they  woald  be  content  to  pay  the 
money  till  the  danger  be  over. 

For  my  part,  I  answer  to  these  objections, 
that  it  is  an  unworthy  supposition.  I  must  be 
satisfied,  and  I  am,  that  the  kingdom  was  in 
danger  for  two  things :  one  reason  is,  because 
it  is  so  expressed  in  the  writ  4  Aug.  It  cannot 
be  denied,  but  that  the  kingdom  may  be  in  dan- 
ger. It  hath  been  conquered,  and  so  it  may  be 
again,  therefore  it  is  necessary  it  should  be  fore- 
seen and  prevented ;  and  somebody  mii»t  do  it, 
and  who  better,  than  the  kiui;,  that  hath  the 
care  and  charge  of  the  kingdom  ?  he  saiih  the 
kingdom  is  io  danser,  and  hath  so  declared  it 
hy  his  writ;  why  I  shooM  not  believe  it,  when 
the  Ung  hath  declared  it  so  by  his  writ,  I  know 
not. — My  other  Reason  that  the  kingdom  is  in 
diinger  i<«,  that  it  is  so  ttt  facto,  Ic  cannot  l>e 
■nkuown  to  any  man,  thAt^timse  three  or  four 
yews  last  pasty  great  nvics  h«s»  baem  at  aea. 


aad  great  forces  OB  lasri.  If  we  shoold>4oe 
but  an  ordinary  detece  at  sea  by  shipping,  no 
man  can  tell  or  suppase  hot  that  those  aaeiss, 
being  so  great,  may  land  where  they  will,  aed 
in  as  many  places  as  they  will ;  what  spoil  wonid 
they  make  before  such  time  as  any  resisttmos 
could  be  made  agunst  them  ? 

They  objected  here,  tlmt  these  navies  at  sea, 
they  are  engssed  is  war  one  wich  aoocher ;  we 
are  safe  encugh,  we  need  not  lear  then.  I  an- 
swer, they  are,  I  think,  engaged  in  good  earnest ; 
but  who  knoweth  liow  soon  th«»e  wiffs  may 
end?  they  may  end  by  the  mediation ol^'friendsy 
or  the  death  of  some  one  person.  A  ad  whea 
there  is  a  great  eavy  at  sea,  and  forces  at  land^ 
how  easy  is  it  to  remember  an  old  quarrel,  or 
to  pick  anew  one? 

These  things  do  persuade  me  that  the  kto|^ 
dom  is  in  danger,  and  a  very  great  and  just 
cause  to  make  preparation  for  defence.  And 
if  every  aoan  would  oe  so  persuaded,  they  wmdd 
not  deny  the  payment  of  the  money.  An  ex* 
ample  of  this  nature  hath  happened  in  former 
times !  in  Uenr^  7th's  time,  it  appeareth,  by  a 
record  on  the  king's  part,  Pat.  1  Hen.  7,  pars 
3,  dao  ;  there  were  wars  betwt*en  the  king  of 
the  Romans  and  the  king  of  Fmnos ;  they  were 
both  friends  to  Hen.  7,  tliey  owed  him  no  ill- 
will  \  yet  by  reason  of  tliese  great  wars,  great 
forces  at  ses,  and  great  forces  at  land,  the 
king  woaU  not  tmst  them,  bat  sent  forth  his 
proclamation,  to  conunand  that  watch  and 
ward  be  kept  over  the  sea^coasts ;  and  com- 
mand was  to  all  his  sefajscts,  that  upon  sliort 
warning  they  should  be  ready  for  del(»nce 
of  the  kingdom.  So  this  may  well  he  an  ex- 
ample foe  the  course  that  is  pow  taken,  for  d^ 
fence  of  the  kingdom. 

I  shall  now  come  to  those  reasons,  and  to 
the  records  that  have  been  objected  on  either 
side.  I  shall  begin  with  the  king^s  side,  hecanse 
that  layeth  a  charge  on  the  defimdant.— It  hath 
been  objected,  that  some  of  them  are  net 
warranted  by  the  recoa'J.  First,  say  they, 
there  is  a  ship  commanded  to  be  prondcd,  and 
money  must  be  levied  :  but  in  the  end,  wlien 
this  great  sum  of  money  is  coHected,  it  must  be 
disbursed,  no  nmn  knows  how.  No  such  thing 
in  the  record.— To  this  I  answer,  the  rt-cord 
saith,  a  ship  must  be  provided,  and  the  sheriff 
is  to  rate  the  coun^,  *  secundum  facultates,' 
towards  the  same  ;  not  a  word  of  any  'money 
to  be  paid  unto  the  king.  It  is  a  ship  th«t 
the  sheriff  is  to  build,  and  to  assess  money  to- 
wards it. 

They  have  said  besides,  here  is  in  the  writ 
a  command  for  the  imprtsonroent  of  the  party, 
and  that  his  liberty,  dearer  to  him  than  his 
life,  and  his  goods,  wherein  he  hath  an  abso^ 
hite  propeny,  BhaM  be  taken  away.  These 
ihines,  they  say,  are  not  warranted  by  the  writ, 
nor  by  any  thing  in  the  record. — \  answer  ic  is 
not  warranted  mr  the  proceedings  in  this  esse ; 
lur  the  Scir*  Fac'  is  not  to  sliew  cause  why  the 
party's  goods  should  not  be  sold^  or  he  ini|ni> 
soaed,  but  why  he  bliooM  not  he  charged  wich 
the  money  tainMnd  npeahaD^  . 
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Tl»y  my,  that  the  general  defence  of  the  tea 
lieth  u|Km  the  king  ;  becaote  he  hath  where- 
5vitbal  to  do  iL  X  would  willingly  di8bul^- 
deu  mysetf  as  moch  r§  I  can  of  jibe  objec- 
tions :  a  general  answer  I  shall  give  to^  these 
particulars. 

Thej  sny,  the  king  hath  peiwnal  service,  the 
service  of  tenants,  by  knigms  service,  escuage, 
castle-guard,  gnwd  serjeanty,  petty  serjeanty. 
Is  (he  king  bound  by  t)fese  to  the  defence  of 
the  kingdom  f  He  that  doth  look  on  their  ori- 
ginals, will  not  say  so ;  for  these  are  tenures 
reserved  upon  the  several  grants  made  by  the 
king ;  and  no  more  reason  is  there  that  the 
king,  bv  this,  should  be  tied  to  defend  the  king- 
dom, than  there,  is  for  the  lords,  that  are  sub- . 
jects,  and  have  the  like  tenure,  thaC  they  should 
be  boand  to  the  defence  of  (he  sea. 

They  sa^he  hath  besides  these,  wards,  mar- 
riages, relief,  -fines,  issues,  amerciaments, 
Drimer  seisin,  fines  of  alienation,  respites  of 
somage,  ail  firuiis  of  the  tenures  ;  which  all 
must  go  towards  the  defence  of  the  kingdom. 

I  answer  these  profits  are  casual ;  besides, 
if  he  be  not  bound  in  respect  of  the  tenures, 
as  afonesaid,  he  cannot  be  bound  by  the  fruits 
*ofthem. 

It  hath  been  otjected,  that^lfhe  king  hath  the 
profit  of  the  sea,  as  royal  fishes,  whales,  &c. 
wrecks  at  sea,  treasure  trove,  royal  mines, 
Ac— I  answer,  these  he  hath  by  his  preroga- 
tive, and  not  for  the  defence ;  neither  are  t^y 
iit  for  a  subjeci  to  have. 

You  say,  he  hath  particular  service  from  the 
Cinque  Ports  and  other  places,  as  from  Maiden, 
Colches(er,  and  other  places^  and  besides,  he 
hath  all  manner  of  customs,  and  in  regard  of 
these  he  is  bound  to  provide  for  the  defence  of 
the  sea.  It  is  true,  the  king  must,  for  an  ordi- 
nary defence,  use  the  means  the  law  hath  al- 
lowed him  ;  but  that  is  not  now  the  question  : 
it  is  for  an  extraordinary  defence.  The  ques- 
tion now  ariseth,  if  it  were  asked  any  man, 
whether,  they  do  think  in  their  conscience  that 
the  king  is  able  of  himself,  out  of  these,  to 
prepare  a  royal  navy,  without  help  from  the 
sabject  ?  None  are  so  senseless  as  to  think  it. 

There  be  some  other  things,  to  which  I  shall 
give  a  ^nernl  answer.  It  appeareth  by  many 
records,  that  the  king  hath  paid  wages  to  sol- 
diers, and  sometimes  hath  hired  ships;  and 
unless  there  had  been  a  consideration,  the  king 
wouhl  not  have  done  it. — To  this  I  answer,  it 
was  for  Ordinary  defence,  and  he  is  bound  to 
do  it ;  and  if  he  engaj^ed  himself  by  promise  to 
repay  unto  them  their  charges,  1  can  say  no 
more  but  this,  that  every  honest  man  that 
makes  a  promise  will  perform  it,  and  so  is  the 
king  bound  to  perfi)rm  his  promise  :  for  that 
which  honescy  binds  others  to  the  performance 
^f,  honour  binds  the  king. 

I  shftll  come  to  those  things  to  which  a  more 
particular  answer  is  to  be  given.-  The  charge 
lieth  general  upon  the  whole  kingdom,  which  I 
shall  divide  into  three  parts.  1.  The  Ports.  2. 
Tha  Maridme  Counties.  And,  S.  The  Inland 
Coctoties?  And  to  these  three  I  will  apply  the 


records.  1.  For  the  Ports ;  they  are  of  t#o 
kinds,  the  Cinque  Ports,  and  the  Ports  at  large,. 
What  services  are  due  from  the  Cinque  Ports, 
is  expressed  in  LJbr*  Robrico,  in  the  Baohe^ 
qucr,  tliat  they  were  to  find  59  ships,  and  S4 
men  in  every  ship,  for  fifteen  days;  which 
Cometh  to  1188  men.  The  ports  at  large  are 
lied  to  no  certain  service ;  it  will  appear  by 
roo«t  of  these  records  which  I  shall  apply,  that 
the  Cinque.  Ports  have  been  charged  with  more 
than  their  due,  and  the  ports  at  large  equally 
with  the  Cinque  Pons.  Pat.  €5  Joh.  m.  6,  the 
king  sent  his  writ  to  the  Cinque  Ports,  and 
ittiereby  commandeth,  '  quod  omnes  naves 
paratae,  &c.  et  homines  f  he  doth  not  here  tie 
them  to  a  number,  but  alt  must  go.  Claus.  IT 
Joh.  m.  7.  Here  the  king  tent  his  writ  Baroni- 
bus  sois  de  Rye,  a  member  of  the  Cinque  Ports^ 
'  Quod  venire  feciatis  omnes  naves  apud  Quin- 
'  oue  Portus ;'  this  was  general,  as  the  others; 
all  the  ships,  not  tied  to  the  nnmber  of  5£. 
Claus.  14  Hen.  S,  m.  13.  A  writ  went  out  to 
Portsmouth,  being  a  port  at  large,  to  provide  a . 
galley, '  et  earn  muitirelaciant  cam  hominibos, 
'  et  quod  prompti  et  parati  sint  ad  proficiscend' 

*  cum  necesse  fuerit.  So  here  is  a  particnkir 
charge  upon  Portsmouth,  not  bound  unto  it,  to 
provide  a  galley  with  all  manner  of  munition. 
Clans.  ?5  Ed.  1,  ra.  .5,  dors.  A  writ  went  unto 
Guernsey,  a  port  at  large,  to  make  a  ship  ready 
as  often  as  need  should  require,  ^  de  con(ribu- 
'  tione  faciend'  pro  navtbus  quoties  opus  fiierit.* 
Pat.  9  Ed.  «,  pars  «,  m.  26.  A  writ  goeth 
fi)rth,  and  that  was  directed,  *  Ballivis  et  probis 

*  hominibuscomit' Southampton,'  to  make  *  pro- 
'  visionem  navigii  suraptibos  propriis ;'  no  pro- 
mise from  the  king  to  pay  this  again.  Claus. 
20  £d.  3,  m.  7.  A  wric  goeth  to  the  slieriff  of 
London,  and  that  reciteth  a  charge  formerly 
hiid  upon  the  city,  and  upon  Kent,  for  findinf^ 
of  13  ships ;  London  to  find  9  ships,  and  Kent 
3,  and  fi>rty  men  in  every  ship,  *  ad  sumptus 
<  illarum.'  Claus.  30  Ed.  3,  m.  8.  A  writ  di- 
rected to  the  bailiff  of  Yannouth,  which  is  nonft 
of  the  Cinqoe  Ports,  and  they  were  charged 
with  two  ships  at  their  own  costs.  And  the 
same  command,  in  the  same  roll,  for  all  ships 
of  50  tons  to  be  ready.  Rot,  Scot.  10  Ed.  S^ ' 
ra.  12.  That  writ  reciteth  the  general  obliga-^ 
tion  that  they  are  bound  in  to  defend  the  kin^« 
doni,  almost  in  the  same  words  mentioned  in 
this  writ ;  it  reciteth,  that  ever^  man  should 
be  assessed  'juxta  statum  et  tacultates,'  so 
there  was  a  contribution ;  then  cometh  in  th« 
clause '  ultra  illam  pecuniae  summam  debit'  pro 

*  servitiis.'  It  is  true,  indeed,  the  king  did  paj 
towards  this,  but  it  is  expressed  to  be  of  his 
mere  grace  and  favour,  10  Ed.  3,  m.  3,  dors. 
A  writ  to  Winchdsea,  a  member  of  the  Cinque 
Ports,  and  that  was,  *  Quod  omnes  naves  sint 
paratff,'  both  of  the  ports*  et  aliarum  villarum  f 
and  the  reason  is  expressed,  because  without 
their  help  the  king  was  not  able  to  defend  th» 
kingdom ;  and  ^appointed  them,  by  that  writ» 
that  the  ships  should  be  ready  victoalled  fi>r 
thirteen  weeks;  whereas  the  ordinary  time  was 
but  for  fifttea-days.    Vai.  13  Ed.  S,  »«  8^1 
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have  been  charged  ibnaerly  for  this  manner  of 


There  a  writ  goetb  Ibrth  to  the  slierifl'  uf  Keiit, 
and  to  tl»e  haron^  of  ihe  C'inaiie  I'orts,  m  hereby 
they  nere  all  commanded  to  look  to  the  cu»t)'!\ 
of  tl»e  sea^coasts;  here  are  the  maririiiie  towns 
and  port  towns  joincci  to«:ett«er.  26  Kd.  3,  nt. 
2^,  dors.  A  writ  to  b^  M.th:utiptt>n,  *'  ad  co!igre- 
'  goudum  naves/  la  the  same  r>il,  n\.  8,  more 
writs  to  other  toVns.  Fat.  12  Ed.  ^,  purs  4, 
m.  3«  There  was  acmnniand  t);at  all  that  dwell 
within  the  isle  of  I'hauet,  from  16  lo  ou  should 
be  ready  to  defend  tJ<e  sea-coasts,  unJ  tlii*>  was 
'juKta  btutum  et  faculta'es.'  Hot.  Aim.  13 
Kd.  3,  m.  12»  Yarmouth  charged  with  4  ships, 
and  in  each  sliip  24  men :  whereas  usually  it 
was  but  'il  men  in  a  ship,  now  1  think  they 
are  come  to  sixbcjre  men  in  a  ship.  There  are 
an  infinitif  number  of  rolb  to  this  purpose,  to 
charge  the  port  towns. 

I  come  now  to  my  second  divi>ion,  which  is 
maritime  towns.  Pat.  48  Uen.  3,  m.  4,  dor^. 
A  writ  went  to  the  sheriffs  of  Norfolk,  reciting, 
That  ships  and  soldiers  had  staid  there  long, 
and  that  tliey  were  intending  to  depart,  because 
their  forty  days  were  pAst ;  Command  was,  that 
they  should  ^tay, '  donee  sdiud  inde  mandatum 
'  fuerit.'  Claus.  23  £d.  1,  m.  5,  dors.  There 
were  writs  directed  to  tJie  shcrill^  of  Southamp> 
ton,  Dorset  and  \Vilt«,  these  three  are  all  majt- 
time  counties ;  A  command,  that  they  should 
raise  three  thousand  men  to  defend  tlie  coasts. 
PaL  24  £d.  4,  m.  17.  A  writ  directed  to  tlie 
sberi&  of  Lincoln,  York,  and  Northumberland, 
to  assist  certain  commissioners  to  take  up  an 
hundred  siiips,  with  a  competent  number  of 
men,  these  are  to  maritime  counties  :  The  like 
writs  go  to  the  slieri6fs  of  Sussex  and  South- 
ampton, and  these  for  the  preparation  of  sliips, 
and  to  take  them  wheresoever  tliey  are  to  be 
found,  llot.  Pat.  26  £d.  1,  m.  6,  writs  went 
to  Southampton,  Devon,  Cornwal,  Dorset,  and 
many  other  places  that  were  maritime  towns 
for  arresting  of  ship«i,  and  raising  of  men.  Dut 
the  rolls  I  migiit  most  insist  upon,  are  only 
these ;  Til  but  name  them  :  Pat.  24  Kd.  1,  m*. 
10,  £x  parte  Remem.  Regi*>,  et  rot.  78,  Claus. 
25  Kd,  1,  m.  26,  Clans.  13  Rd.  3,  m.  14,  pars 
1,  dors.  Scot.  10  Ed.  3,  m.  22.  By  all  wh:ch 
it  appears,  not  only  the  (K>rt5,  but  the  iMaritime 
counties  )ia\'e  contrihuieJ  towards  the  chari>e 
of  the  dctence  of  the  kins^doni.  And  the  other 
side  do  hardly  deny  it,  but  thit  the  maritime 
towns  may  be  charged. — I  will  open  it  plain, 
that  it  is  for  their  ease  to  bring  in  (ue  iuhmd 
counties.  '1  his  cau^e  is  not  of  so  great  con-e- 
ijuence^  as  U  conceived  ;  for  if  the  port-towns 
and  uiaritiiiie  towns  may  be  charged,  then  it 
brin^cih  hut  in  the  inland  counties.  In  Eng- 
land ai.d  Wales  tliere  are  lifty-tAO  counties, 
tiiirtv-three  of  these  are  maritime  counties  ;  so 
tlio  inland  counties  are  but  nhietecn  at  the 
most,  and  they  contribute  but  U)  a  fourth  part 
of  ilie  charge  for  tlie  defence  of  the  kingdom. 
Aad  so  much  to  my  second  divisuiu  of  mari- 
time towns. 

3.  To  the  third  division,  which  is  of  Inland 
Counties,  that  they  have  been  charged  ;  1  siiall 
make  that  appear/that  th«  greater  part  of  thun 


defence.    They  objected,  that  the  ccNuiiy  of 
Bucks  is  no  inland  coanty,  and  that  Mr.  liauiip- 
den  dwells  tiiere ;  and  therefore  no  rta^  *n   or 
sliould  contribute  to  the  de.tnce;  no  uiland 
county  ever  did  ir,  say  they.    There  may  he 
iw*o  reas<>ns,  why,  in  former  timet,  the  «»rit«  t'«^r 
the  most  part  went  to  tlie  porta  ami  mariiin4e 
c  >uuties.     1.  Because  they  have  the  beueiii  of 
the  seas  by  expoitation  and  importacioo  of  their 
l^oxds.     And,  2.  Because  ti»ey  are  cootiunailr 
m  dagger  of   pirates  and  robbers  ;    and    tSr 
nearer  for  a  su<iden  defence,  than  the  inland 
counties  are.     But  this  cannot  be  lield  for  a 
iiutticient  reuson,  that  they  only  tnat  are  near 
ti>e  danger  rhould  be  put  tj  defend  the  wiiuM 
kingdom.     1  am  sure  the  inland  counties  re- 
ceive great  pains  and  prohta  by  the  coouno- 
ditits  from  the  port-towns;  and  they  are  the 
more  in  safety,  tliC  stronger  the  sea-coasts  are 
kept :  and  tiit-retbre  no  reason  but  that  tl»ey 
!»hould  contriitute  towards  the  <:bai|ge  of  the  de- 
fence of  the  «e.i.    For  all  the  writs,  save  one 
commisMon,  h.«ve  gone  to  be  for  the  general 
ill  fence  of  ilie  kingdom ;  Uien  no  reason  but 
inland  counues  should  be  changed.     If  u.try 
^ay  they  never  did  it,  it  is  a  birange  prescr^ 
tion,  thut  becafi^  they  never  did  it,  they  never 
will  do  u.     A  man  Ciunot  excuse  biuiseit^  chat 
becau>e  he  never  pind  tithe  to  such  a  vtc^r,  or 
such  a  paisody  tliat  therefore  he   wilj  atier 
pay  it. 

I  shall  go  to  the  records  that  chai^  the  iiH 
land  counties.  Clnus.  48  Hen.  3,  *ui.  S,  a  wnl 
directed  to  the  mayor  and  bailitT  of  fiediord, 
an  inland  county  ;  it  doth  recite,  that  dii-ers  fi 
that  towi\  were  ciJied  to  go  witli  tlie  kini;  to- 
wards the  sea-coast^,  *  contra  hostilcm  anva-  , 

*  sionem,  et  nunc  necesse  est,  et  caiiaas  tbrtuit' 

*  ut  levari  fac*  et  exponsas;'  and  a|^K>iiU  at 
n  hat  rate  they  slmuld  levy  it,  the  horsemen  were 
to  have  exht  pence  per  day,  and  the  footoiea 
four  pence.  Claus.  iS  lien.  3,  m.  7.  A  writ  dn 
rected  to  ilie  shtnlf  of  Huntingdon,  wl»ereby 
the  men  of  that  county  were  commanded  to  go 
to  IjOndon  and  frum  thence  to  the  sea-coa^ta,  lur 
the  defence  of  the  kiui;dom.  Hot.  Scot.  Ex. 
Kemcin.  U  tis  ,i4  Ed.  1,  m.  7C,  dors,  A  wnt  Is 
diiec<ed  to  the  sheiiils  of  Berk»,  and  ihis  is  to 
liibtraiu  men  to  make  good  tlie  cu»tody  of  the 
tcu-coa«>ts.  Rot.  £6  Ed.  1,  m.  5.  The  like 
wnib  wire  direcieil  to  the  sLerifTs  of  Herttbrd, 
Es^ex,  NtittiughajD,  Derby,  Huutington,  Cam- 
bridge, ^c.  and  ahnobt  ti  ad  the  inland  coun- 
ties, *  pro  CMstoJia  maritinia,*  all  to  come  to 
London,  and  to  ^o  from  thince  to  the  sea- 
coasts,  for  the  derencfc  there*»f.  Cltus.  13  Ed. 
3,  pars  1,  m.  14.  dors.  A  writ  goerh  out  to 
Ux.foid,  *  ad  distringeudum,'  for  waees,  '  pro 

*  cu>iodia  niantima  ;*  one  man  wa*»  distrained, 
and  he  i< leaded  he  had  been  charged  in  Wilts, 
and  ou^^ht  not  to  he  charged  in  another  county, 
and  for  this  there  went  a  SupuseJeas.  Ei>t. 
\'iaoii  1  Hen.  4,  m.  10.  A  writ  was  directed  to 
the  sherius  of  Nottingham  and  Derby,  two  ia- 
laud  counties,  and  this  was  to  prochiim  '  quod 
'  omnes  homiaes^  inter  i6&  ^,  paruti  wntjCcc/ 
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to  go  wilJi  the  king,  within  the  kingdora,  ivhere 
he  pleased.  Clous.  1  Ktc.  9,  m.  18.  Writs 
were  directed  to  the  mayor  and  baiiift':)  of  Hun- 
tiogton  and  Cambridge.  This  roll  is  cited  b^ 
the  counsel  for  the  defendant;'  and  in  part  it 
maketh  for  the  defepdonr,  and  in  part  atraiiist 
him.  The  effect  of  it  is  this:  the  fvrit  is  directed 
to  the  bailiff  of  Huntington,  and  this  recites  n 
former  writ  to  provide  bSrges,  called  Ballin- 
gem,  with  forty  and  fifty  oars  a-piece,  like  to  a 
galley,  at  the  charge  of  the  most  rich  men,  and 
this  was  *  ad  custod.  maris/  And  the  like 
writs  went  to  the  towns  of  Nottingham,  Glou-> 
cesser,  and  Warwick,  and  divers  other  places ; 
these  vessels  were  not  devised  then,  I  find  them 
ased  before  in  Edward  the  third's  time.  In 
the  Parliament  Rolls,  3  Ed.  4,  m.  22,  the  com- 
mons did  complain  that  a  commission  was  gone 
forth  for  the  making  of  these  barges.  True, 
upon  a  petition  of  the  commons,  tlie  king  saith, 
lie  will  advise  with  his  lords :  there  is  no  more 
done;  but  upon  this  they  cease.  I  have  now 
done  with  the  precedents  on  the  king's  side. 

I  shall  now  come  to  that  which  hath  been 
said  on  the  defendant's  side  for  their  discharge. 
And,  first,  for  the  acts  and  petitions  in  parlia- 
ment, which  are  weighty  and  considerable. — 
First,  for  the  statute  De  xallagio  non  Conceden- 
do,  which  was^in  the  time  of  Edw.  1,  it  hath  been 
doubted,  whether  this  be  a  statute  or  no.  I 
see  no  colour  of  doubt,  but  that  this  is  a  sta- 
tute; it  is  printed  amongst  the  statutes,  and 
ever  accounted  for  a  statute :  and  in  the  Peti- 
tion of  Right,  it  is  recited  for  a  statute.  And 
to  9tty  it  is  no  statute,  because  the  Parliament- 
Roll  is  wanting ;  if  it  should  be  disallowed,  it 
would  draw  a  great  inconvenience  with  it :  for 
private  men  might  embezzle  the  records,  and 
then  if  tlie  records  were  wanting,  the  act  of 
parliament  shouM  be  void. 

It  is  an  act  of  parliament,  no  question ;  but 
the  question  is,  whether  the  provision  made  by 
this  writ,  be  within  the  meaning  of  this  statute. 
—And  I  conceive  it  is  not;  for  there  are  two 
words  in  this  statute  observable,  Taitlage  and 
Aid.  By  *  no  aid'  here,  will  Vou  take  away  the 
aid  *  pur  fils  marricr,  or '  pur  mire  fitz  chavalier  ?' 
By  *  no  taillage,'  wUl  you  have  it  so,  the  king 
shall  demand  no  sum  of  money  ^  Then  if  you 
will  give  it  this  large  construction,  you  will 
take  away  all  fines  and  amerciaments  that  are 
due  to  the  king,  all  lawful  impositions;  and 
surely  this  was  not  the  intent  and  meaning  of 
this  statute :  but  it  was  only  to  take  away  all 
taxes  and  taillages  that  were  unlawful.  If  they 
were  lawful,  this  statute  meddled  not  with  them. 
—Now  that  no  taillage  is  to  be  taken,  it  appears 
in  the  Parliament- Rolls,  13  Hen.  -l/m.  42, 
where  an  office  was  granted  by  the  king,  with 
a  fee,  for  the  measurin*;  of  linnen-cioth,  tliat 
the  subject  should  pay  him  a  certain  sum  of 
money  for' every  piece  measured;  whereupon 
at  the  parliament,  the  commc/ns  complain,  that 
this  was  an  unjust  imposition,  and  thev  desire 
that  they  miglit  not  be  charged  with  this  kind 
of^taillage,  which,  as  was  apparent,  was  unjust^ 
and  90k  they  had  |>resent  relief  against  it. 
VOL.  m. 


The  next  net  of  parliament  is  14  Edw.  3,  the 
second  parliament  of  that  year,  three  pariia- 
ments  being  held  that  year.  The  commons 
grant  the  king  a  certain  sum. of  money,  for  the 
greuHiu^incss  he  had  as  well  on  this  side  the 
Sea.  as  beyond ;  but  after  a  cessation  of  the 
trouhles,  then  the  king  is  to  be  at  the  charge 
of  the  future  defence;  thereupon  the  king 
graiiteth  this  shall  not  be  had  in  txemplumy  aiid 
that  they  shall  not  afterwards  be  taxed  without 
parliament :  and  this  is  the  strongest  thiDg  that 
I  have  heard  objected. — It  requireth  a  good 
answer ;  the  words  are  plain,  no  charge  no 
question ;  but  this  is  a  chaVge.  I  looked  into 
the  Petition  of  Right,  and  it  is  not  there  men- 
tioneid,  nor  amongst  those  acts  of  parliament 
that  are  in  the  margin ;  but  the  reason  why  it 
was  omitted,  I  know  not. — ^I  observe  in  tbie. 
act  of  parliament  a  subsequent  clause,  that  will 
go  far  to  the  answer  of  tlus  objection ;  for  nei- 
Uier  in  the  acts  of  parliament,  nor  in  the  Peti- 
tion of  Right,  is  there  any  mendon  made  of  the 
defence  of  the  kingdom ;  if  the  king  had  been 
bound  to  defend  the  kingdom,  could  the  parlia- 
ment have  accepted  this  as  a  kindness  at  his 
hands?  14  Edw.  3.  This  act  was  made,  vet  the 
aids  continued^  none  of  these  writs  found  till  34 
Ed.  3,  Rot.  Franc.  24.  Ed.  3,  m.  9,  &  26,  therft 
went  out  commissions  to  array  men,  to  the 
counties  of  Sulfolk,  Dorset  and  Somerset,  for 
the  defence  of  the  maritime  parts ;  within  eleven, 
years  after  the  making  of  the  statute.  Rot. 
Franc.  26  Ed.  3,  m.  5,  the  like  writs  to  the 
earl  of  Huntington,  ^  Considerantes  quod  omnes 


'  mare;'  and  by  this  it  is  recommended  for  the 
erecting  of  beacons,  which  is  the  first  direction 
of  that  nature;  so  here  is  a  new  charge,  and 
within  eleven  years  ader  the  making  of  the 
statute.  The  same  year  likewise  there  went 
writs  to  the  sheriffs  of  Nottingham,  Derby, 
Salop,  Berks,  Middlesex,  Bucks,  Northampton, 
&c.  So  though  these  writs  go  almost  into  everj 
county,  and  divers  Other  writs  of  the  like  na- 
ture, as  Rot.  Franc.  28  Edw.  3,  m.  34,  yet  as  I 
said  in  no  act  of  parliament  extant,  nor  in  any 
writ  that  ever  went  forth  that  I,  can  find,  there 
is  any  thing  appears  to  charge  the  king  with  the 
defence  of  the  kingdom,  and  in  all  ofthem,  no 
distinction  made  between  the  port-towns,  ma- 
ritime-towns, counties,  and  inland>counties ; 
but  that  all  of  them  are  generally  chargeable. 
And  for  the  rest  of  the  acts  of  parliament,  they 
all  mentioned  in  the  Petition  of  Right,  and 
therefore  I  pass  them  over.  There  is  in  those  ' 
acts,  provision  against  loans  and  grievances; 
but  this  clause,  for  the  defence  of  the  kingdom, 
I  find  it  mentioned  in  no  act  of  parliament  buc 
this  of  14  Ed.  3,  before  mentioned. 

I  will  now  come  to  the  petitions  in  parlia- 
ment: Rot.  Pari.  13  Ed.  3,  m.  9, 11.  It  was 
there  declared  to  the  commons,  that  the  French 
had  invironed  the  island  of  Guernsey,  and  all 
this  was  for  default  of  a  navy  uponthe  sea;  and 
ttierefure  it  was  needful  to  consider  bow  this 

3z 
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might  be  rex&ined.  It  was  answered  by  the 
commons,  1  hat  concerniDg  the  right  and  guard 
of  the  sea,  they  desire  to  give  no  advice,  say- 
ing, they  bare  no  cognizance  of  things  concern- 
ing the  sea;  bat  if  there  be  occasio^  the 
cinque-ports  are  to  be  charged :  and  said  fur- 
ther, that  in  the  marches  of  Scotland,  they 
were  to  defend  the  kingdom  against  the  Scots  : 
but  that  this  kind  of  defence  should  lie  upon 
them,  was  never  heard  of. — I  will  give  you  an 
answer  to  your  acts  of  parliament,  and  peti- 
'tions  of  parliament,  by  puttiiig  of  a  case.  I 
will  admit  you  have  an  act  of  parliament  as 
strong  as  you  can  make  it,  that  the  whole  chaxge 
of  the  defence  of  the  kingdom  should  lie  upon 
the  king,  and  not  upon  the  subject,  in  case  of 
any  sudden  invasion.  Admit  there  was  a  greater 
power  at  sen,  than  the  king  was  able  to  make 
defence  apinst;  then,  I  pray,  whether  should 
this  not  give  way  to  the  present  necessity,  or 
the  kingdom  should  be  lost  ?  Is  it  not  better  to 
endure  a  mischief,  than  an  inconvenience? 

If  you  say,  the  acts  of  parliament  should  give 
way  to  necessity,  then  you  have  answered  all 
you  have  objected  ; — This  is  not  the  only  case 
of  necessity.  I  shall  put  you  another  case, 
when  acts'of  parliament  must  give  way  to  ne- 
cessity :  that  if  a  man  be  attainted  of  treason, 
he  is  disenabled  to  inherit  by  act  of  parliament; 
but  if  the  kingdom  should  descend  to  such  a 
man,  then  tlje  act  of  parliament  should  give 
way  to  it.  And  shall  not  the  acts  of  parliament 
give  way  to  necessity  for  defence  ot  the  king- 
dom ?  What  though  there  have  been  petitions 
in  parliament  to  have  it  decreed,  that  this  kind 
of  charge  should  not  be  laid  upon  the  subject  ? 
Admit  it  had  been  so  decreed  in  parliament, 
yet  by  the  law  of  equity  tliey  otxght  to  be 
charged  ;  and  in  all  reason  they  ought  to  te 
charged  towards  the  defence  of  the  kiniirtj^m; 
and  that  for  three  nspccts.  1.  For  the  rea- 
son gii'en  in  the  writ,  '  Quod  omnes  taugit  per 
*  omnes  debet  supportari :'  which  is  but  equity. 
^.  The  ling  is  trusted  with  the  defence  of  the 
kingdom,  and  therefore  it  is  fit  be  should  hu%e 
means  wherewith  to  do  it. 

But  you  say  he  may  call  a  parliament,  and 
they  will  give  him  means  wherewith  to  do  it. 
It  is  true,  this  thing  in  question,  if  it  had  been 
done  by  parliament,  it  had  been  done  by  the 
.  happiest  means ;  but  because  he  might  have  it 
by  parliament,  must  he  therefore  have  it  no 
odier  ways.^  The  question  now  is,  Whether 
what  is  done,  may  be  done  without  a  parlia- 
ment or  nof  What  is  Hone,  is  done  by  the 
great  seal,  which  is  the  next  authority  to  a  par- 
liament. What  if  an  enemy  had  come  before 
the  parliament  had  met,  or  before  they  had 
granted  any  aid,  should  the  safety  of  the  king- 
dom depend  upon  such  contingencies.^  God 
forbid.  Will  you  have  forces  on  both  sides, 
find  restrain  the  king  to  his  power  by  parlia- 
ment, which  may  he  so  dilatory,  that  the  king- 
dom may  be  lost  in  the  mean  time  f 

3.  Many  -inconveniences  might  happen  both 
to  the  kh»£  and  subject,  if  Cliis  should  be  suflfcr^ 
ed :  if  ibe  king  shotUd  be  restrained  of  bis  royal 
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wcr,  it  would  turn  to  his  contempt,  both  at 

me  and  abroad :  and  all  this  while  the  mat- 
ter is  ni}t  so  great,  it  is  bnt  parting  with  m  little 
money  '  secundum  statum  et  facnltatrs/ — It  i» 
true,  as  Mr.  Holbome  hath  said.  That  in  Ibnwer 
times  they  have  been  careful  not  to  leave  too 
much  power  to  the  king;  ^but  you  would  leave 
so  little  as  would  bring  him  in  contempt  botb 
at  home  and  abroad.  The  won»C  that  comes 
to  the  subject,  is  but  to  yield  their  help  to  the 
king,  in  such  times  nf  dan^r,  with  a  small  part 
of  their  estate ;  and  then  it  would  make  foreign 
nations  that  know  of  it  afraid  of  ua,  which  now 
by  this  occasion  have  encouragement  to  at- 
tempt that  which  otherwise  they  would  Dot. 

It  hath  .been  objected.  That  if  the  king  may 
raise  monies  is  this  manner,  manv  inconve- 
nienccs  would  follow,  and  it  would  be  a  means 
to  keep  back  parliaments, — To  this  obiection 
I  answer,  it  is  no  means  to  keep  back  a  par- 
Lament;  for  there  are  many  other  caoaes  o( 
calling  a  parliament,  besides  for  the  defence  of 
the  kingdom :  as,  ior  making  good  lavrs,  re- 
dressing of  grievances,  6cc»  The  king  may  be 
engaged  in  a  foreign  war,  and  the  sulject  must 
help  him.  But  to  call  a  parliament  always  is 
not  necessary ;  for  when  the  kingdom  was  in 
the  greatest  danger  that  ever  it  was,  as  in  1588» 
and  the  rebelh'on  in  the  North,  yet  no  parlia- 
ment was  called  in  eitlier  of  these  dangers. 

Next  they  object.  That  if  this  coonw  be  ad- 
mitted, the  king  may  pretend  a  dan«r  when 
there  is  none;  or  a  great  danger,  when  it  is 
but  small :  and  so  may  raise  a  great  son  of 
money,  and  the  subject  shall  have  but  little 
beneiit  thereby. — I  shall  give  three  answers  to 
this  objection :  1.  If  this  power  be  in  the  king, 
and  that  power  be  just  and  equal,  then  it  is 
not  to  be  taken  from  him,  because  he  may  mis- 
employ his  power.  If  he  misu&e  his  power,  the 
fault  is  his.  2.  This  objection  cannot  he  made, 
unless  you  suppose  injustice  in  the  kii^:  make 
what  laws  you  will,  if  the  king- be  unruly,  he 
will  break  through  tliem.  3.  If  it  so  fidls  oat, 
I  that  the  writ  going  out  upon  this  pretence,  an<i 
that  great  sums  of  money  are  levied,  and  the 
monies  emplojfed  to  another  use,  it  were  a 
great  inconvenieuce ;  but  in  this  case  there  ii 
no  such  fear,  for  the  writ  is  expressly  to  make  a 
ship ;  and  if  they  would  have  taken  any  ad- 
vantage upon  that,  the  counsel  ought  to  hare 
pleaded  it,  and  the  judgment  ought  to  appear 
there  upon  record.  There  appears  no  money 
in  this  case  to  be  coming  to  his  majesty's 
hands ;  but  it  is  said  in  the  writ,  *  volumos 
'  autetn,'  &c.  vie  will  tliat  no  part  of  the  money 
be  converted  to  another  use  tLan  to  the  build- 
ingof a  ship. 

Then  they  object,  That  by  the  same  zeasoo 
the  king  commandeth*  his  subjects  te  provide 
One  ship  now,  he  may  command  two  ships  the 
next  year.  To  this  I  answer.  If  the  danger  h« 
greater,  the  defence  must  be  greater,  a^d  then 
the  supply  must  be  greater ;  and  n»  man  can 
suppose  that  the  king  will  impote  that  on  hib 
suojects  when  there  is  no  need. 

I  shall  now  come  to  the  two  hut  nfiytinna 
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First,  TTiai  the  power  caanot  be  given  to  the 
8heri6f  by  the  writ  4  Aug.  to  lax  every  mail 
■  secunHum  statum  et  faculutes;'  that  ihis  is 
too  great  a  power  to  6e  committed  to  the 
shentf.  To  that  I  answer,  That  I  *conveive  the 
theriff  to  be  the  fittest  man,  and  most  indifferent 
for  that  purpose;  for  if  there  were  commis- 
sioners, or  many  men  appointed  fordoing  there- 
of, they  might  perchance  be  partial  to  their 
friends:  And  the  sheriff  having  all  the  free- 
holders names,  and  the  bailiffs  for  his  ministers, 
that  know  the  estates  of  most  men ;  therefore 
out  of  all  doubt  he  is  the  fittest  person.  For 
the  exception  to  the  SciP  Fac'  it  hath  been 
objected,  'I  hat  the  king  cannot  by  that  course 
levy  moneys,  because  the  king  having  do  in- 
terest iu  the  money,  he  cannot  levy  it  by  Scir* 
Fac';  neither  dr»th  it  appear  in  the  writ,  to 
whom  this  money  is  to  be  paid..  I  confess  this' 
point,  though  not  spoken  to  by  the  defendant, 
is  of  most  difficulty.  Though  no  person  cer- 
tain is  named,  to  whom  this  money  is  to  be 
paid^  and  the  sheriff  is  only  to  levy  it  according 
to  the  writ,  and  the  king  providmg  a  ship,  I 
suppose  that  Scir'  Fac'  may  issue  for  it ;  for  if 
)a  common  person  claim  any  thing,  or  \yt 
wronged,  or  debarred  from  bis  right,  lie  hath 
by  the  law  a  writ  for  his  remedy :  and  shall  not 
the  king  have  the  like  remedy  for  this  ^hip, 
being  for  the  defence  of  the  realm  in  general, 
itir  which  he  is  intrusted,  to  prevent  a  wrong  to 
be  done  to  this  common-wealth ;  But  in  this 
case,  the  Scir'  Fac'  is  not  for  Mr.  Hampden  to 
shew  cause,  why  be  doth  not  pay  the  money  to 
tlie  sheriff,  but  why  he  doth  not  pnv  the  money 
he  was  assessed  towarris  the  making  of  the 
sliip ;  which  for  aught  I  kR0\%',  when  it  hath 
done  the  service,  is  the  subjects  again,  at  whose 
cost  it  was  provided,  for  ilicy  might  either  have 
hired  a  ship  or  bought  a  ship.  .  In  Fitz-Her. 
Na.  Br.  it  is  held,  the  king  may,  for  the  good 
of  his  people^  send  forth  writs  for  removing 
common  grievances,  and  for  repairing  of  bridges, 
and  the  like:  And  why  may  not  the  king  send 
forth  writs,  for  so  necessary  a  service  as  to'de- 
lend  the  kingdom  }  Claus.  1  Rich.  2,  m.  7,  a 
writ  went  out  to  tiic  mayor  and  bailiff  of  Ox- 
ford to  repair  the  walls  and  ditches  about  the 
town ;  and  ^  by  not  as  well  to  repair  the  wooden 
walls, of  the  whole  kingdom,  as  the  vails  and 
ditches  of  a  town  ?  The  king  hath  charge  and 
power  orer  all,  to  see  all  done. 

But  it  hath  been  said,  When  this  money  is 
gathered,  we  know  not  what  becomes  of  it.  I 
aoswfr  them  with  the  common  roll  in  Scacc' 
S4  et  25  £d.  3,  where  a  commi^ton  went 
forth  to  levy  money  for  maritime  defence,  but 
what  was  done  thereupon  is  not  expressed. 
But  at  that  time  there  was  a  cause  adjiidged  in 
the  exchequer,  it  is  a  Norfolk  cause,  wliere  divers 
being  commanded  to  go  to  the  wan  a^inet  the 
Scots,  and  had  tliereupon  arfuonr  and  wages 
allowed  them;  afterwards  comes  a  counter- 
command  to  some^of  them  not  to  go,  and  two 
men  that  bad  wa^  went  not.  Whereupon  a 
tnit  went  out  againu  them,  and  the  jury  found 
the  one  guilty,  and  he  was  ordered  to  pay  back 


the  money ;  but  the  other  going  to  the  wars, 
afterwards,  by  a  second  direction,  was  quit: 
And  the  first  gave  security  for  the  repayment 
of  his  wages,  being  8Uf.  and  also  fur  the  armour. 

It  hath,  lastly,  been  objected,  That  this  taxa- 
tion ought  to  be  *  secundum  legem  et  consue- 
<  tudiiiem  Angliie:'  and  that  ought  not  to  b^ 
by  .writ,  but  by  parliament. — ^To  this  I  answer, 
That  from  king  John's  to  Henry  4's  time,  there 
hath  been  an  usage  and  custom  to  bend  forth 
writs  of  this  nature,  and  since  that  time  till  now 
not  the  like  command.  About  Henry  4's  time, 
began  your  tonnage  and  poundage :  so  long  as 
be  had  that,  the  defence  was  at  his  own  charge. 
There  is  no  act  for  taking  this  charge  by  writ 
away ;  it  is  become  a  general  custom,  and  the 
general  custom  makes  the  law  of  Epgland ;  and 
we  are  to  examine  and  try  new  causes  by  the 
old  law,  and  now  compare  this  with  what  hath 
been  done  in  former  times. 

I  shall  make  an  end :  For  my  own  part,  I  am 
persunded  in  my  conscience  that  there  is  im- 
minent danger :'  I  am  satisfied  in  it,  both  by 
the  king's  writ,  and  that  which  is  apparent  to 
every  one ;  and  there  is  a  necessity  this  danger 
should  be  prevented.  I  do  conceive  this  writ 
to  be  grounded  upon  this  danger  of  necessity  ; 
and  that  the  danger  appears  sufficiently  in  the 
writ. — Therefore  i  conceive  that  the  proceed- 
ings are  legal,  and  that  there  is  good  and  suffi- 
cii  nt  cause  to  charge  Mr.  Hampden,  and  that 
he  ought  to  pay  the  90i.  assessed  upon  him. 


The  Argument  of  Sir  EDWARD  CRAW- 
LEY, Knt.  one  of  the  Justices  of  Com- 
mon-Pleas, in  tlie  Exchequer-Chamber,  in 
the  Great  Cause  of  Ship  Money. 
The  record  hath  been  opened^  therefore  I 
shall  spare  that  labour.    I  conceive  the  Case  in 
question  to  be  this:  Whether  the  king,  by  his 
nght  of  sovereignty,  noay  charge  the  subject,  in 
case  of  necessity,  to  contribute  with  him  to  the 
necessary  defence  nf  the  kingdom,  without  the 
subject's  consent  in  parliament?  Mr.  St.  John, 
whom  I  take  to  be  the  mouth  of  the  defendant's 
counsel,  coiifesseth,  That  this  question  is  not 
so  much  de  re,  of  necessity,  but  de  modo^  if 
done  without  parliament. 

This  is  one  of  the  greatest  cases  <fiat  ever 
came  in  judgment  before  the  judges  of  the  law. 
The  king's  right  and  sovereignty,  in  a  high  point, 
is  concerned,  and  the  honour  and  safety  oftl.e 
kingdom,  on  the  one  side;  and  the  lil^eTty  of 
the  subject,  in  the  property  of  his  gonds,  on 
the  other  side.— This  is  the  first  cause  that  ever 
came  to  judgment  of  this  kind,  that  I  know  of. 
Kings  have  not  suffered  their  rights  of  sove- 
reignty to  be  debated  at  the  bar,  as  now  it  is; 
for  these  are  Arcana  Uegoi,  not  fit  for  public 
debate.  The  use  of  law  was  to  have  causes 
debated  f  as  saith  one,  no  man  knows  what 
metal  the  bell  is  of,  until  he  liears  it  ring.  This 
bell  hath  been  rung  very  roundly  and  labori- 
ously on  both  sides. 

1  he  subjects  have  objected,  thai  the^  may 
bring  actions  against  officers  of  the  king  for 
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assessments  by  virtue  of  this  writ.'  But  for  tlmt 
I  find  DO  precedents,  suve  only  one,  which  is 
S5  £d.  1,  ibe  abhoC  of  Kobcrtsbridge's  cnse ; 
and  he  was  taxed  double  for  this  matter  of  de- 
fence of  sea  and  land,  in  two  several  ptarcs  : 
and  therefore  he  brought  bb  action  to  be  di^ 
charged  in  one  place.  But  in  cases  of  this  na- 
ture, they  petitioned  in  parliament  to  the  kiug 
for  redress,  ns  appears  by  many  precedents. 

In  Bractou,  who  wrote  aAeV  Hen.  3*s  time, 
and  inclined  to  those  liiucs  when  the  liberty  of 
the  subject  was  strongly  maintained,  he  saithy 
'  tutum  regnum  pctatur,  \c/  They  used  to 
petition  the  king;  but  now  you  Imve  actions 
brought  againsit  the  kiug's  ofiicers  in  the  Kiug*8 
Bcncli,  Common-Pleas,  and  here  in  this  court ; 
and  it  please di  the  king  to  bring  this  Scir*  Fuc* 
to  the  end  that  the  right  of  this  cause  may  be 
tried  by  the  judges  of  the  law. — ^In  11  Rep. 
and  Cuke*s  Comment,  on  Littleton,  fol.  10,  it 
is  said,  That  tlie  laws  and  customs  of  the  par- 
liiiment  are  obscure :  *  Lex  est  consueiudo 
'  pari  lament  i,  qmerenda  est  ub  omnibus,  ignota 
'  a  umllis,  et  cognita  a  paucis.' — ^As  Tul(y  said 
of  one  that  would  define  anima^  and  said  it 
was  musica  harmania^  that  was,  a  musician, 

*  Homo  non  multem  recessit  ab  arte  sua  :*  I 
for  my  own  part,  will  keep  myself  to  my  own 
art  of  the  books  of  the  law  and  statutes.  And 
if  I  use  the  belp  of  others,  I  hope  you  will 
pardon  me  for  that. 

I  wilt  briefly  propound  iny  order  and  mctlKxl 
throughout  the  case.  1. 1  will  remove  some 
few  impertinent  discourses,  which  are  not  in 
the  record,  as  being  out  of  the  ring  of  this  bell. 
S.  I  shall  propound,  that  the  sole  care  of  de- 
fence, at  sea  and  land,  *  Jure  Regio,'  apper- 
tains to  the  king,  and  none  oilier ;  and  that  he 
is  the  sole  judge  of  this.  3.  That  the  sole 
charge  of  defence,  in  ordinary  cases,  regularly 
and  legally  apperuineth  to  the  king.  4.  That 
the  extraordinary  charges  of  defence  ought  to 
be  supplied  by  the  parliament,  and  upon  ihis 
rule,  <  Quod  omnes  tangit  ab  omnibus  debet 
'  supportari.'  5.  If  the  defence  be  of  necessity 
and  the  danger  great,  and  so  great  as  the  king's 
revenue  is  not  sufficient  to  supply  the  occasion, 
then  the  rule  comes  to  be  in  use,  *  Qui  seutit 
'  commodum  sentire  debet  et  onu» ;'  and  if  it 
be  genf;ral,  '  Quod  omnes  tangit,  ab  omnibus 

*  debet  supporUri.'  6.  That  m  the  defence, 
where  all  ought  to  join^  the  sea  and  land  ought 
to  assist  and  contribute  the  one  to  the  other. 
7.  I  say,  there  are  some  particular  cases,  in 
which  tliis  charge  of  defence  cannot  be  imposed 
by  parliament.  8.  That  the  king  solely  is  in- 
trusted, by  the  law,  to  impose  this  charge  upon 
the  subject.  And,  9.  These  being  my  generab, 
I  shall  come  to  nty  minor,  and  conclude  that 
this  charge  is  justly  imposed  by  the  king,  with- 
out parhiunenc. 

As  to  the  firet  impertinency,  y6a  speak  of 
tonnage  and  poundage :  is  there  any  such  grant 
on  reaird  ?  Shall  we  take  notice  of  a  thing 
that  is  not  in  rerum  natura  9  I  say,  I  wish  it 
had  been  panted,  for  *  Qui  adimit  medium 
'  demit  finem :'  he  tlMt  taketh  away  the  ordi- 


nary means  of  preservation,  is  Uie  author  of 
ruin  and  destruction.  You  st;e>it  is  token,  but^ 
you  cai.oot  tell  by  whut  right.  If  this  were 
luatcriiil,  you  wronged  your  client,  you  pleaded 
it  not :  and  if  it  is  not  material,  you  wronged 
us,  and  your  auditors,  and  yourselves,  to  talk 
of  it. 

You  say,  this  Ship-Money  hath  been  charged 
for  thebe  three  years  together ;  i«  this  discourse 
within  the  record?  If  not,  you  speak  without 
book.  You  say,  the  king  hath  imposed  great 
sums  of  money  upon  merchsndizes :  bat  what 
IS  ttii*  ii>  tlie  business  now  in  question? — ^Then 
you  talk  of  a  property  tlie  subject  kweth 
thereby;  but  this  rather  to  abuse  tlie  people 
without  either  colour  or  shadow.     It  was  ^ad 

*  faciendum,'  or  rather  '  inficiendum  populum.] 
If  you  at  the  bar  had  not  spoke  it  *  argument! 
'  gratia/  it  could  not  but  have  proceeded  out 
of  the  depth  of  malice,  or  ignorance,  or  both. 
If  one  be  found  guilty  of  murder,  and  the  judge 
kooweth  the  contrary,  what  shall  be  done  ?  Ha 
ought  to  acfjuaint  the  kin^  therewith;  for  it  is 
the  king's  right  of  sovereignty  to  pardon,  but 
the  judge  kith  no  such  power.  1  say,  tha 
whole  care  appertainetli  to  the  king  only,  and 
lie  is  tlie  sole  judge  both  of  the  defence  at  sea 
and  landx  FiU.  Na.  Br.  fol.  113.  '  Le  roy  de 
<  droit  saver  et  defender  son  realme  al.  bien 
'  vers  la  mere  come  vers  les  4»nemis.'  Regist. 
fol.  127.  '  Rex,  &c.  pro  eo  qaod  noe  dignitatis 
'  nostrae  regni  ad  provideod'  salvationem  regni 

*  iiostri  circumquaq;  sumus  astricti/  Fortesque 
cap.  37.  '  Omnes  potestat'  regis  deferre^  Hcc, 
'  in  defensione  et  tuitione  regni.'  I  think  no 
man  can  w^ll  oppose  this. 

But  we  will  come  to  the  third.  The  sole 
charge  of  the  defence  reguhirly  and  legally  ap- 
pertains to  the  king.     Bract,  fol.  1.    'In  rege, 

*  qui  recte  regit,  haec  duo  sunt  necessaria,  arma 

*  et  leges,  &c.*  with  which  woitlt  accords  Jus- 
tinian, in  his  Procmiom,  from  whence  that  is 
taken  in  Plowdcn,  fol.  315,  in  the  Case  of 
Mines.  One  reason  why  he  saith  royal  mines 
belong  to  the  king,  is,  because  he  is  the  head, 
and  tiie  people  his  members.  And  he  is  tn 
preserve  the  subject  two  ways :  by  arms  to  de- 
fend them  against  all  bostiliiy ;  and  by  law,  to 
preserve  them  from  injuries.  3  Rep.  fol.  11. 
The  body,  lands,  and  goods  of  the  king's  debtor 
were  liable  to  execution;  <  qui  thesaurus  regis 
'est  pacis  vinculum  et  beUonim nervi,'  Rep. 
11.  The  king's  treasure  is  the  ligtment  of 
peace,  the  preserver  of  the  honour  and  safety 
of  the  realm,  and  the  sinews  of  war ;  and  is  of 
high  estimation  in  law,  in  respect  of  the  neces* 
sity  tliereof ;  that  the  embezsliug  of  treasore 
trove,  though  not  in  the  king's  ch^t,  is  treason. 
And  treasure,  and  other  valuable  things,  are 
so  incident  to  the  crown,  that  they  cannot  go 
from  the  crown.  He  hath  on  the  land,  ward- 
ships, escheats,  amerciaments,  &c.  for  the 
mamtenajioe  of  hb  honour  and  dignities  royal. 
For  the  sea  he  hath  whales,  &c.  These  do  little 
towards  an  army  to  defond  the  sea.  The  rea* 
son  wl^  the  king  hath  the  customs,  is  for  the 
protection  of  meicbants  uqpon  the  ses^  ftgtinst 
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pirates  and  enemies  of  the  realm.  So  I  sban 
coficlude  this  point,  That  the  ordituirY  defence, 
both  fur  care  and  charge,  of  sea  and  land,  doth 
appertain  to  the  king. 

The  neit  is  this,  which  is.  my  fourth  head ; 
That  the  extraordinary  charge  of  defence  regu- 
larly ought  to  be  supprlied  by  parliament,  and 
caunot  be  done  ff  ithout  it.  *'  Albeit  subsidies 
be  of  gift  and  ^rant,  yet  this  is  of  right  and  rea- 
sou ;  the  king  is  pater  patric.  If  the  son  give 
to  the  father  when  he  wants,  it  is  his  duty.  19 
lien.  6,  the  rector  of  Cheddingtnn's  case,  whe- 
ther the  king  may  grant  a  discharge  of  a 
fifteenth  ?  If  the  king  may  grant  a  dtsoiarge  to 
one,  so  he  may  do  to  all.  it  is  against  law  the 
king  should  not  have  subsidies  of  his  people,  in 
case  of  necessity  and  danger;  the  same  law 
that  willeth  the  king  should  defend  the  people, 
tells  us  we  should  grant  to  the  king  aids  for  the 
defence.  This  is  to  be  done  in  parliament  re- 
gularly; and  that  this  citraordinary  charge 
cannot  be  imposed  but  in  parliament,  these  are 
tiieir  objections.  I  come  now  to  the  statute 
De  .Tallogio  non  Concedendo,  which  without 
question  is  a  statute,  being  in  our  printed 
bo^ks;  and  in  the  Petition  of  Bi^jht,  3  Car.  it 
is  recited  as  a  statute,  and  established :  the 
words  of  that  are,   <  Nullum  Taltagium  sine 

*  -assensu  Parliamenti.'  And  14  £d.  8,  cap.  1, 
there  tlie  king  expresses  himself,  he  will  not 
impose  any  charge  or  aid  on  the  subjects,  but 
in  parliament.  Fortescue  reciteth  this  to  be 
the  law,  *  No  charge  without  parliament.'  And 
Bodinus,  lib.  1,  fol.  97,  saith,  «<  That  the  sta- 
tutes of  England  are  as  a  buckler  to  defend  the 
subject  against  the  kini;,  for  laying  any  diar^ 
upon  thrai  but  by  parliament."  And  in  his 
sixth  book  he  magnifieth  this  kingdom  for  the 
due  observing  this  law.  Other  kings,  in  ^this 
point,  have  no  more  power  than  the  king  of 
England,  for  that  it  is  not  in  the  power  of  any 
prince  in  the  world,  and  his  pleasure,  to  raise 
taxes  on  the  people,  no  more  than  to  take  ano- 
ther man's  goods  from  him.  And  yer,  never- 
theless, if  the  necessity  <and  dagger  of  the  com- 
monwodth  be  such,  as  it  cannot  stay  for  the 
calling  of  a^parliament,  the  king  in  his  wisdom 
and  foresight  may  lay  a  charge  without  their 
consent ;  and  this  is  by  the  law  ofju$  gentium, 
the   rule  of  law  and  reason  holdeth    <  quod 

*  omnes  tangit  ab  dmaibus  debet  supportad.' ' 

And  sol  come  to  my  fifth  head.  If  the  de- 
fence be  of  necessity,  and  the  kind's  treasure 
'doth  not  suffice  to  defray  tlie  cliarge,  then,  in- 
stead of  the  rule  '  quod  omnes  tangit,  &c.'  this 
role  succeeds,  *  qui  sentit  commodum,  sentire 
'  debet  et  onus.'  If  the  treasure  of  the  king 
will  not  defray  the  chai^,  I  do  not  conceite 
he  is  bound  to  sell  or  pawn  bis  crown,  or  liis 
laads,  though  some  princes  haxe  been  so  cour- 
teous to  do  it,  and  paid  it  again. 

You  say  at  the  oar,  he  must  s(>end  all,  and 
more  if  he  had  it.  I  will  put  this  case  in  the 
lOih  Rep.  One  is  bound  at  tbe  common  law 
Jby  prescription  to  repair  a  wall  against  the  sen, 
yet  in' case  of  necessity,  in  avoidance  of  public 
nutcbiel^  the  preia(ipli<m  oeMetfa ;  yet  in  this 


case,  if  reparation  must  be  done,  then  cometb 
this  rule,  *  qoando  impotentia  excusat,  tunc 
'  qui  sentit  commodum  sentire  debet  et  onus.' 
And  !f  hebe  not  able  to  do  it,  the  charge  being 
so  extraordinary,  shall  he  not  have  contribu-i 
tion  ?  The  law  compeiletli  not  impossibilities. 
So  the  king  is  bound  tn  defend  the  kingdom  by 
land  and  by  sea :  but  if  tJie  defence  be  so  great, 
and  the  danger  tends  to  the  subversion  of  the 
kingdom,  and  tlie  king  nut  able  to  maEe  de> 
fence,  the  king  and  his  subjects  ought  to  con- 
tribute to  this  charge,  in  due  proportion.  '  Ubi 
*  est  eadem  ratio,  ibi  est  eadem  leit.'  If  the 
law  shall  make  this  provision  for  a  small  level 
of  ground,  ^  fortiori  for  the  commonwealth, 
in  the  time  of  extraordinary  danger  and  ne^ 
cessity. 

Sixthly,  In  this  joint  charge  of  defence,  the 
land  ought  to  assist  the  sea :  nay,  it  is  not  pos- 
sible ihat  any  island  should  be  defended  with- 
out wooden  walls  of  the  navy  at  sea.  Canutus 
the  Dane  entered  the  Thames  mouih  with  an 
army,  and  afterwards  went  and  landed  in  Dor- 
setshire :  and  again  shipped  his  men,  and  en- 
tered the  Severn :  then  he  went  into  Wok-ces- 
tc^hh-e,  then  he  sailed  back  again  to  other 
parts  of  the  kingdom  :  so  he  that  is  master  of 
the  sea,  may  make  great  spoil  upon  the  land  at 
pleasure.  The  Ncthcrlanders  having  a  great 
navy,  the  Spaniards  fortified  strongly ;  as  soon 
as  the  wind  served  they  set  sail,,  and  were  80 
miles  off  before  the  Spaniards  could  march  with 
their  forces  to  make  resistance ;  the  Nether- 
landers  presently  got  a  strong  ^place,  and  after- 
wards sailed  to  another  place,  and  took  that 
also.  These  are  no  new  examples,  for  islands 
to  be  masters  of  the  sea.  Our  grand  army  in 
1588,  at  Tilbury,  what  good  had  they  done,  if 
the  Spaniards  had  been  masters  at  sea  ?  It  is 
not  possible  for  an  island  to  be  safe,  without  a 
navy  at  sea,  as  appeareth  in  sir  Walter  Rnleigh^s 
History  of  the  World :  i^nd  if  the  sea  must  de- 
fend the  land,  why  should  not  the  land  be  con- 
tributory for  the  defence  of  the  sea  and  land? 
There  are  several  precedents  where  writs  have  ■ 
gone  to  inland  counties,  to  charge  them  to  go 
to  the  custody  of  the  sea.  Claus.  48  Hen.  9,  ^4 
Ed.  1,  26  Ed.  3,  &c.  Writs  have  gone  into 
Berks,  Oxon,  &c.  inland  counties,  to  com- 
mand them  to  contribute  towards  the  defence 
of  the  sea. 

To  the  seventh.  That  in  case  of  instant  dan- 
ger, the  imposition  cannot  be  by  parliament,  I 
will  here  consider  the  nature  of  the  danger,  as 
Mr.  Solicitor  readDy  pursues  it;  if  it  concerns 
the  essence,  subversion,  destruction,  and  ruin 
of  the  kingdom,  or  the  dishonour  of  the  king- 
dom, •  Quando  Hannibal  ad  porUs/  for  the 
senators  then  to  sit  down  in  their  robes,  is  ra- 
ther a  charoje  to  the  commonwealth,  than 
aught  else.  It  is  no  time  then  to  call  a  parlia- 
ment,'no  well-advised  man  will  think  it  fit; 
here  are  *  pericula  visa,'  the  danger  is  certain, 
none  will  say  it  is  fit  to  call  a  parliament.— 
This  kingdom  of  England  halh  been  four  times 
conquered,  and  therefore  we  have  reason  to 
foresee  tlie  danger;  first,  by  the  Romans^  then 
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by  the  ^axons,  then  by  the  Danes,  and  last  by 
the  Normans. 

Tlie  moralists  do  make  three  parts  of  Provi- 
dence. 1.  *  Meifiorta  pr«trritorum.'  9.  'Fer- 
'  spicientia  praesentium/  And,  3.  *  ProTiden- 
'  Ua  futurorum.'  It  much  concerns  the  king, 
the  head  of  the  commonwealth,  to  be  circum- 
spect in  the  prevention  of  public  danger ;  con- 
jectures and  probabilities  are  to  be  regarded. 
Now  put  the  case  upou  a  probable  and  violent 
presumption  ;  a  potent  enemy  is  prepared  and 
ready  to  come.  Is  it  not  fit  tliere  sliould  bo  a 
defence  prepared  instantly  ?  Besides,  there 
may  be  just  reason  of  state,  why  an  enemy  is 
not  fit  to  be  revealed  in  parliament;  fur  if 
great  preparations  be,  and  very  probably 
against  us,  then  to  discover  them  to  be  an  ene- 
my, is  to  give  them  occasion  to  become  a  chal- 
lenger. No  man  can  know  the  certain  event 
of  Oiings.  One  may  be  a  friend,  in  shew,  to 
the  kingdom,  or  a  neuter,  not  vet  openly  dis- 
covered;  yet  we  may  be  mistaken  in  our  opi- 
nion of  them.  I  leave  this  to  your  considera- 
tion, whether  it  be  fit,  or  no,  to  discover  our 
thoughts,  in  parliament,  of  an  enemy  f 

The  eighth  thing  is.  That  in  these  cases,  of 
necessity  and  danger,  the  king,  jure  gentuim, 
may  cliarge  the  subject,  without  liis  consent  in 
parliament,  by  his  regal  prerogative ;  for  in  the 
king  tliere  are  two  kinds  of  prerogatives,  reguh 
€t  legale,  which  concern  his  person,  lands  and 
goods. 

Now  for  I  he  prerogatives  royal  of  a  monarchy 
they  may  be  resembled  to  a  sphere ;  tUeprimut 
moH*r  is  tlie  king.  Ii  is  observed,  that  every 
planet  hot  one  hath  a  little  orb  by  itself,  that 
moveth  in  its  petty  compass  :  So  the  center  is 
the  commonwealth,  the  king  is  the  first  mover. 
I  will  repeat  some  of  these  prerogatives,  for 
they  are  by  all  laws,  and  by  our  laws.«— The 
first  regal  prerogative  is  this,  that  containetli 
ail  the  rest,  1  hat  the  king  may  give  kiws  to  his 
subjects  :  and  Ihb  doth  not  detract  from  him, 
when  he  doth  it  in  parliament.      2.  To  make 

feace  and  war,  19  Ed.  4,  6.  3.  To  create  su- 
reme  magistrates.  4.  Tliat  the  Ust  appeal  be 
to  the  king:  6.  To  pardon  t»ffences.  6.  To 
coin  money.  7.  To  have  allegiance,  fealty,  and 
homage.  And,  8.  To  impo:>e  taxes,  wiUiout 
common  consent  in  parliament  These  are  the 
priiicinaly  and  there  are  many  more  of  them, 
and  allowed  by  law.     Comines,  fol.  179,  saith, 

<  Tliat  if  the  cloud  be  seen  but  afiir  off,  the  king, 

*  without  the  consent  of  the  subjects,  cannot 

*  tax  them  ;  but  if  the  cloud  be  over-head,  the 

*  king  may  cieill  certain  wise  persons  to  him,  and 

*  ux  his  subjects.*  You  say,  That  if  the  king 
doth  move  a  war  offensive,  there's  time  enough 
to  cad  a  parliament ;  if  defensive,  the  cloud  is 
seen  long  before.  But, oh,  good  sir!  is  this 
always  true  ?  Is  not  the  cloud  sometimes  even 
over  the  head,  before  descried  ?  If  you  read 
Comines,  he  will  tell  you.  That  in  times  of 
peace  »e  ought  to  fortify.     <  But  in  these 

*  cases,  where  the  danger  is  imminent,'  saith 
Bodiniis,  lib.  1,  cap.  47,   « the  king  ought  not 

<  to  Mpect  a  parliament,  but  is  to  raise  monies 


*  suddenly,  and  such  impositaons  laid  upon  die 

*  subjects  are  just  and  necessary.'  This  ia  the 
opinion  of  those  writers,  who  wrote  not  accord- 
ing to  the  law  of  any  one  kingdom,  but  accord* 
ing  to  the  law  of  reason.  I  could  vouch  these 
two  authors,  concerning  thd  right  of  sovereign. 
ty  which  they  gave  to  kings,  to  impose  cbaigca 
on  the  subjecu,  v«iihnat  consent  or  parliament, 
in  time  of  necessity. 

But  what  if  the  king  will  levy  money,  upon 
pretence  of  defence,  in  time  of  danger,  and  dis- 
pose of  it  otherwise,  and  the  dadger  not  so  ap- 
parent ?  I  say,  so  pious  and  just  a  king  will 
never  pretend  a  danger,  if  it  were  not  re  vera. 
And  it  any  man  will  think  the  king  will  charge 
himself  and  his  subjects  to  no  purpose,  far  be  it 
from  my  thoughts  to  think  so.  This  money, 
thus  taxed,  is  employed  accordingly,  for  the 
defence  of  the 'kingdom,  together  with  the 
king's  own  money;  which  he  would  not  do 
upon  pretence. 

Again,  tlie  king  is  pater patrut,  therefore,  by 
the  Taw  of  natuve  he  is  entrusted  with  the  de- 
fiance of  the  kingdom :  and  this  power  to  tax 
his  people,  is  but  a  consequence  of  tliat. 

lo  say,  in  time  of  extraordinary  danger  and 
necessity,  *  Boni  viri  sunt  tibi  leges,'  I  say,  for 
every  man  to  be  his  own  judge,  is  for  every 
man  to  do  what  he  listeth.  Mr.  Uolbome  tells 
you.  That  if  it  rests  in  the  king's  power  thus  to 
tax  the  subjects,  whereas  Mr.  Hampden  is  now 
taxed  20«.  he  may  the  next  year  be  Uxed  at 
80/.  for,  saith  be,  <  If  the  king  may  tax  when 
'  he  will,  then  he  may  what  he  will.'  It  is  an 
ill  consequence  yen  make  of  it ;  you  magnify 
parliamenU,  great  reason  we  have  for  it ;  let  us 
do  so  of  kings :  let  none  think  dishonourably 
of  kings ;  no  question  they  will  regard  the  laws 
of  God ;  and  to  make  such  objections,  is  noc 
handsomely  bandied. 

Now  we  come  to  Precedents,  and  Acu  of 
ParUament.  For  precedents,  my  brother  Wes- 
ton huth  taken  pains  to  repeat  them,  therefore 
I  shall  not. — Two  precedents  the  defendant*a 
counsel  have  much  relied  on,  Rou  Pari.  2  Rich. 
2,  pars  1.  I  have  here  the  Record ;  and  in 
truth,  it  were  a  great  ease  to  the  judges,  and  to 
the  cause,  to  avouch  them  truly.  This  of  Ri- 
chard 9,  was  in  his  minority ;  and  no  order  be- 
ing taken  for  tlie  defence  of  the  kingdom 
against  the  next  summer,  nothing  was  found  io 
the  king's  Exchequer :  a  council  was  called, 
and  for  conclusion,  they  say,  They  cannot  re- 
medy this  inisdiief  without  a  parliament  : 
whereupon  a  parliament  was  called;  and  in 
the  mean  time  the  king  having  monies  lent  him, 
he  gave  security  to  repay  it. — Consider  this, 
the  king  was  at  this  time  but  an  infant;  it  wa*^ 
in  a  very  troublesome  time,  many  of  those 
that  were  parliament-men  made  default  to  iu« 
tend,  excusing  themselves,  that  they  had  other 
business.  This  then  that  was  done  was  but  a 
resolution  in  troublesome  times ;  this  is  no  soch 
binding  business,  that  it  should  be  made  ao 
much  of. — And  Rot.  Pari.  3  lien.  6,  m.  92,  a 
commission  went  forth  for  the  providing  ot 
bai^ges ;  and  the  comraont  petitioned  to  aviMd 
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this  charge^  oiid  proved  that  the  commissioD 
mieht  be  repealed.  And  the  king  upon  this 
calls  in  the  cominissinti.  Shall  this  be  a  dis* 
claimer  of  the  kins*9  right  ?  He  suit h,  he  will 
speak  with  his  lords.  This  is  onljr  a  satisfac- 
tory answer.  Besides,  tiie  king  was  but  an 
usurper.  Now  lo  say  this  answer  of  the  king*s 
is  a  resolution  in  the  case,  is  a  great  mistake. — 
He  that  will  go  through  this  load  of  precedents 

.  that  have  been  vouched  on  both  sides,  be  had 
aeed  to  have  more  time  than  Mr.  Holbome, 
who  spent  four  days. 

You  have  a  Hedged  precedents  both  b*efore  the 
Conquest  and  since:  that  of  the  Danegelc, 
though  it  was  a  heavy  yoke,  yet  it  was  necessa- 
ry to  be  borne :  whether  it  was  granted  by  par- 
liament or  no,  fioM  coTutat*  I  say,  it  is  a  good 
precedent,  and  I  hold  it  good  without  parlia- 
ment.— Some  distressed  kings,  as  king  John, 
Henry  3,  and  Hichard  2,  they  did  indeed  do 
that  by  borrowiog,  which  they  might  have  took 
of  right. 

Now,  to  give  an  answer  to  the  statutes  of  25 
Ed.  1,  and  14  £d.  S,  and  the  Petitiou  of  Right 

*  of  3  Car.  Admit,  I  say,  there  were  an  express 
act.  That  the  king,  were  the  realm  in  never  so 
itiuch  danger,  should  not  have  aid  from  his'sub- 
jects,  but  m  parliament,  it  is  a  void  act  ;  will 
any  man  say  such  an  act  sliall  bind  ?  This 
power  is  as  insepars^ble  from  the  crown,  as  the 
pronouncing  of  war  and  peace  is :  such  an  act 
IS  inaiiifestly  unreasonable,  and  not  to  be  suf- 
fered ;  saith  Doctor  and  Student,  To  follow 
the  words  of  the  law,  were,  in  some  cases,  in- 
justice, and  against  the  good  of  the  common- 
wealth ;  wherefore,  in  some  cases,  it  is  neces- 
sary to  leave  the  words  of  the  law,  and  to  follow 
that  wliich  reason  and  justice  requireth :  and  to 
that  intent  equity  is  ordained,  which  is  no  otlicr 
but  an  exception  of  the  law  otf  God,  or  law  of 
peason,  from  the  geoeral  rules  of  the  law  of 
man :  Wluch  exception  is  tacitly  understood, 
in  every  general  lav««  This  imposidoD  without 
parliament  appertains  to  the  king  originally, 
and  to  the  successor  iptoJactOy  if  he  be  a  sove- 
reign in  right  of  his  sovereignty  from  the  crown. 
You  cannot  have  a  king  without  these  royul 
rights,  no,  not  by  act  x>f  parliament. 

Again,  these  acts  bind  not,  for  that  favour- 
able construction,  in  case  of  the  king,  is  to  be 

^  liad'in  all  cases.  Doctor  and  Student,  fol.  27. 
It  is  not  possible  to  make  any  general  rule  in 
law,  but  It  shall  fail  in  some  particular  case  :  if 
a  law  were  made  in  «  city,  tnat  no  man,  under 
pain  of  deatli,  sheuld  open  the  ^ates  of  the 
city  before  sun 'rising,  yet  if  the  citizens,  before 
that  hour,  flying  before  their  enemies,  came  to 
the  gfites  of  the  city,  and  one,  for  saving  the 
citizens,  open  the  gates  before  the  hour  ap> 
pointed,  yet  he  oflfeodeth  not  the  law,  for  that 
c«se  of  necessity  is  excepted  from  the  said  ge- 
neral law  by  equity.  So  for  the  statute  in 
Edward  the  third's  time,  not  to  give  any  relief 
to  a  sturdy  be^ar,  upon  pain  of  imprisonment ;. 
yet  if  one  relieves  htm  with  clothes  in  the  ex- 
treiniry  of  cold  winter*  to  save  Itis  life,  he  shall 
hfi  Reused  by  the  «amt  statute.    By  such  aa 


exception  of  >he  law  of  reason  and  equity,  as 
aforesaid,  is  this  power  reserved  to  tlie  king. — 
Impossibilities  are  to  be  excepted  out  of  all 
laws:  *  Nemo  tenetur  ad  impossibilia.'  Po- 
verty and  impossibilities,  as  one  answered,  wefe 
more  mighty  goddesses  than  either  force  or 
love. 

But  no%v  vou  will  say,  tihere  is  this  dangfr  f 
How  doth  tiiis  necessity  appear  ?  If  you  would 
find  it,  you  need  not  to  enquire  for  it  either  by 
sea  or  land ;  but  in  this  very  record,  the  writ 
sheweth,  and  the  most  favourable  construction 
is  to  be  had  for  the  king;  as  in  Plowden's 
Comment.  33G,  the  Case  of  Mines  of  gold  and 
copper.-— Now  all  this  while  I  have  been  in  the 
general,  and  in  a  manner  in  propositions ;  I 
come  now  to  application.  Before  1  descend  to 
it,  I  shall  shew  upon  what  pan  of  the  record  I 
shall  ground  myself.  Though  in  the  Mittimus 
it  be  '  salus  regni  periclitabatuc,'  which  is  said 
to  be  metaphorical,  for  that  it  usketh  no  great 
answer ;  it  is  good  enough,  as  in  the  writ  of 
Oyer  and  Terminer,  *  omnes  qui  habent  dam- 

*  ndm  vcl  salvatiouem/  are  bound  to  contri- 
bute. Will  you  bind  the  king  to  the  language 
of  J.  S.  ?  May  he  not  express  himself  in  what 
legal  manner  he  pleaseth? 

You  say,  that  this  phrase  of  ifiha  regni  is 
too  general:  if  it  be  alledged,  and  you  demur 
upon  it,  )ou  confess  this  for  the  most  advan- 
tage for  the  king;  us  in  the  Case  of  Mines.  It 
is  not  alledged  In  the  Scir'  Fac*;  this  might 
have  been  made  a  good  question,:-— But  without 
all  these,  I  conceive  the  writ  4  Aug.  containeth 
the  causes  for  this  great  preparation,  and  ex- 
presseth  them  in  particular.  What  if  it  were 
no  more  but  this,  lest  we  should  lose  the  domi- 
nion of  the  seas  f  What  is  it  to  be  called  Do- 
minus  Maris,  and  not  to  maintain  it,  but  to 
suffer  this  princely  honour  to  pcMsh,  and  others 
to  become  masters  of  it?  What  havoc  and  con- 
fusion would  follow  ?  And  this  is  the  true  in- 
teiitioa  of  the  issuing  forth  of  this  writ. 

Next,  '  Consideratis  etiam  periculis,  &cc/ 
that  is,  the  danger  is  so  evident,  and  so  ^reat, 
in  these  warlike  times,  thrt  of  necessity  de- 
fence must  be  ooade,  both  by  sea  and  land. — 
Next  is  great  oppression  used  at  this  time, 

*  Datum  est  nobis  intelligi  quod  prasdones,  &c.' 
that  the  pirates  do  take  and- spoil  our  mer- 
chants, carry  our  men  into  captivity :  what  will 
vou  sav  to  this?  Let  them  take  our  men,  and 
let  us  have  a  parliament,  and  we  will  bring 
them  home  again  :  the  land  was  never  without 
thieves,  nor  the  s^as  without  robbers.    • 

Next,  '  pAratum  periculum  et  preparnns, 
hcJ  Now  these  ships  go  for  the  defence  of  tlie 
sea  against  this  danger,  <  et  vestrum  et  vestro- 
rum.'  The  writ  saith  the  whole  kingdom  is  in 
danger,  both  by  sea  and  land  ;  and  you  hare 
confessed  this  by  your  demurrer.— ^But  you 
complain  before  yoo  are  hurt,  because  you 
have  seven  months  liberty,  a  parliament  might  ^ 
be  called  in  that  time :  now  ii>  this  time  of  im« 
mitteut  danger,  it  is  oo  time  to  call  a  parlia* 
nient. 

You  say  it  hath  continued  for  thrae  yean. 
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Put  the  case  ihe  clanger  continucth  for  three 
yeani,  and  tJieu  ceaseth,  and  then  the  king 
ceuseth  to  lay  a  charge,  and  the  danger  begiiit 
again  the  next  year;  what !  Shall  not  the  king 
require  aid  as  the  danger  increaseth? — And  now 
to  conclude;  without  repetition :  it  doth  appear 
by  this  record,  that  the  whole  kinj^doni  is  in 
diinger,  botli  by  sea  aud  land,  of  ruin  and  de- 
struction, dishonour  and  oppression ;  and  that 
tiie  danger  is  present,  imminent  and  instant, 
aud  greater  tlian  the  king  can, 'without  the 
nid  of  his  subjects,  well  resist:  whether  most 
the  king  resort  to  parliaments?  No.  We  see 
the  danger  is  instant,  and  admits  of  no  delay. 
Shall  we  go  home,  and  sit  together  in  careless 
security?  Not  so.  But  let  us  resort  to  our 
pious  and  just  kiofr^  whose  prerogative  and 
right  of  sovereignty  is  to  defend  the  realm,  and 
to  maintain  his  subjects  hberties.  And  so  I 
give  Judgment  for  the  king. 


The  ARcrMENT  of  Sir  ROBERT  BERKLEY, 
Knt.  one  of  the  Justices  of  the  Court  of 
Kin^Vbench,  Feb.  10, 13  Car.  1637,  in  the 
Excuequer-Chamber. 

•         *  TuE  Case. 

In  Aug.  11,  of  (he  king's  reign,  there  issued 
out  of  the  court  of  Chancery  his  majesty's  writ, 
directed  to  the  sheriff  of  the  county  oi  Bucks, 
and  the  bead  officers  of  villages  and  bu roughs 
in  that  county,  <  et  probis  hominibus,'  that  is, 
to  all  the  kii»g*s  good  subjects,  *  in  omnibus 

*  villis,  burgis,  et  aliis  loci<t  in  com'  Bucks.'— 
I  may  call  this  writ,  a  special  writ,  or  a  com- 
mission  upon  the  cose.  It  is  not  a  sic  voio ;  it 
lieginneth  with  divers  weighty  reasons  or  causes, 
pro  raCione,  of  tlie  issuing  of  it ;  a«,  1.  His  ma- 
jesty' had  intelligence  that  certain  pirates, 
'  vt  maris  grnssatores,'  as  well  Mahometans  as 
others,  were  congrtgati  upon  the  sea,  <  quod 
'  ab  olim  per  gentero  An^hcanam  defend i  con- 

*  sucvit ;'  and  did  daily  rob  and  spoil  the  ships 
and  the  goods  of  the  subjects  of  the  king,  and 
of  his  confederates,  and  did  captivnte  tlie  per- 
sons of  those  whom  they  took. — 2.  His  ma 
je»ty  did  conspicere,  that  thf)se  men  did  *  nari- 
'  gia  indies  prxpnrare,  nd  mercatores  ulterius 
'  molestandos,  ct  ad  reguum  i;ravand'  nisi  citius 

*  remedium  ponatur.* — 3.  His  majesty  did  con- 
lirier  the  perils,  *  qus  undique  iilis  guerrints 
'  temporibus  imroiuebant,  iia  quod  regi  et  sub- 

*  ditu  suis  defensioni  maris  et  regni,  omni  fes- 
'  tinatione,  quft  poterit,  conveniebat  accelerare.' 
—4.  His  majesty's  royal  resolution  was,  *  De- 
'  fensioni  regni,  tnitioni  maris,  sec^itnti  subdi- 

*  torum,  et  JKilvie  conductioni  navium  ct  mer- 
'  chandizarom  providere.'     '  Maiime   pro  eo 

*  quod*  the  king  and  bis  progenitors  *  domini 
'  maris  predict'  semper  hactenus  extiterunt,  et 
'  plarimum  tsederet  regem,  si  honor  iste  regius 
'  suis  temporibus  dispereat,  aut  in  aliquo  minu 

*  atur/ — 5.  Lastly,  his  majesty  called  to  mind 
a  *  Regula  juris  et  rationis  ;  Onus  istud  defen- 

*  sionis  qut»d  onmes  tangit,  per  omnes  debet 

*  supporiari,  praut  per  legem  et  consuetudinem 

*  regui  Angiis  fivri  consu«vit/ 


Upon  these  solid  reasons,  as  upon  ft  firm 
foundation,  the  Mandamus  of  the  vkiit  if 
grounded,  and  followctli  in  the  nett  place. 

The  Mandamus  is,  1.  That  all  they  to  whom 
the  writ  is  directed,  should  anions  them,  *  pro- 

*  videre  nnnm  navem  de  gucrra,*  of  snch  a 
burden,  and  wiih  so  many  men,  and  other  par- 
ticulars, as  are  mentioned  at  iari>e  in  the  writ. 
— r*.  1  hat  this  ship,  so  funihhed,  he  ready  at 
Portsmouth  by  tlie  first  of  March  then  follow- 
ing, aud  from  tluit  tnae,  for  26  weeks,  to  go 
with  his  majesty's  and  other  subjects  ships, 
and  to  attend  the  direction  of  those  to  whom 
his  majesty  should  then  commit  the  custody  of 
the  seas,  for  tuition  of  the  sea,  and  defence  of 
the  realm. — 3.  That  all  this  be  performed,  *  ad 

*  custagia'  of  themselves  '  tarn  in  nctualibaa 
'  quam  hominam  salariis,  ct  aliis  ad  guerram 

*  necessariis.' 

After  the  Mandamus,  an  Assignavimos,  or 
commission  to  the  sheriff  and  the  head  officers 
comeih,  and  then  directions  to  them. 

l*he  commission  to  the  sheriff  is  inter  uUo^ 
That  he  shall  make  an  assessment  '  secundum 

<  facultates  cujusque,'  for  contribution  to  the 
ex  pence  of  the  provisions  aforesaid,  shall  ap- 
point collectors,  shall  levy  the  money  to  be 
assessed  (if  it  be  denied)  <  per  districtiones 
'  aliosve   modos  debitos,'  and  sliall  *  career  t 

*  mancipare'  those  who  shall  be  <  contrarii  ec 

*  rebelies.' — The  directions  to  the  sheriff  begin 
with  a  clause  of  *  Nolamas.'  The  king  for- 
bids that  the  sheriff  shall  levy  more  than  is  ne- 
cessary for  the  eipcnces:  that  any  money 
levied  shall  be  appropriate  to  any  other  ute, 

<  qiio^is  quaesito  colore :'  and  then,  lastly,  in 
case  that  more  be  collected  than  shall  be 
useful,  the  king  commands  that  restitution  be 
made  of  it, 

A  tier  tliisbill,  9  Martii  1*3  of  tlie  kini^  (whiclL 
is  above  a  year  after  ihe  ship  should  have 
l>een  ready  at  Portsmouth)  a  writ  of  Certiorari 
issued  out  of  the  Chancery^  directed  to  the  se- 
veral sheriffs  pro  tempore  of  Buckinghamsliire. 
— Tliat  Certiorari  recites  the  writ  of  August 
11.*  And  for  that  the  king  was  informed,  that 
some  had  not  paid  the  sums  assessed  upon 
thcni,  but  refused  to  do  the  same ;  the  kin« 
commands  the  said  sheriffs  respectively  to  cer- 
tify into  tiie  Chancery  the  names  of  such  re- 
fusers, and  the  sums  assessed  upon  them.  The 
sherifib  accordingly  make  returns  in  a  sclieduie 
muiexed  to  the  Certiorari.  In  one  of  the 
scltedules  there  is,  in^er  ul'm^  '  Stoke  Mande- 

*  vile,  Mr.  John  Hampden,  1/.' 

A  iter  tliis,  by  writ  of  Mittimus  out  of  the 
Chancery,  test^  in  May  last,  the  tenure  of  the 
writ  of  Aug.  11,  with  these  words,  *■  quod  qui- 

*  dem  brev'  pro  eo  quod  re^i'  nostr*  Anglite  et 
'  popul'  nost'  ^usdem  pcriditabatur'  emanari 

<  curwimus  Inter  alia  brcviaad  hujusroodi  pro- 
^  visionem,  et  assessamenc'  faciend'  per  singular 

<  comitatuB  Aogliae/  &g.  And  also  this  record 
of  the  writ  of  Certiorari,  with  the  retura  of  it, 
and  schedule  annexed,  are  sent  into  the  court 
of  Exchequer.— ^By  that  Mittimus  the  king  cotn- 
loands  the  lord  treoMiv  and  barons,  qu94^  in* 
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patp3,  deliberaiiotf  and  study,  I  have  concluded 
'  with  my^fcir,  and  in  mine  own  understanding  um 
autiblied,  nud  think  I  ^hulUatidlV  utiiers,  that  as 
tius  cabe  stande;h,  upon  ihe  records  in  the 
pleading,  or  in  tiiis  special  case;  il)c  cl-arge  im- 
posed is  good  in  law,  nud  coM^eq^le«lIy  ihat 
Judgment  ought  to  be  givcu  ugainstlVlr.  Hamp- 
den, guoii  ohcrciur. 

Formy  clear  df^liveiy  and  exprcs«»ion  of  my- 
self, 1  diviili;  all  tJiat  X  shall  sav  into  theiie  tour 
heads. — i.  I  will  siate  the  case,  and  will  settle 
the  proper  question  of  it,  as  the  pleadings  are, 
(The  true  stating;  pud  settling  of  n  case  con- 
ducttli  much  to  the  right  answer  oC  it.) — ii.  I 
will  consider  the  policy  and  fuadamental  rules 
of  the  coiuiuon  Uiw,  applicable  unto  that  which 
upon  sUtiug  the  case  shall  a^ipcsir  to  be  the 
proper  quistion. — iii.  I  will  consider  the  acts 
of  parliament,  the  ansv^er  to  petitions  in  parlia- 
inent,  and  the  sevird  ^at^nu  CharCa*s  of  the 
liberties  of  Enchnd,  ^hich  concern  the  kiiij»*i 
proceeding  in  this  ca^e. — iv.  I  ft  ill  answer  the 
material  oijjections,  which  have  been  made  ua 
the  other  side. 

Upon  my  First  General  Head. — 1  hope  that 
none  doth  imagine,  that  it  eitiier  is,  or  can  be 
drawn  by  consequence^  to  be  any  part  of  the 
que&tiou  in  this  case,  whetlier  the  kin^  may  ai 
all  times^andupoii  all  occasions,  impose  chains 
upon  Ilia  subjects  in  general,  without  connnun 
consent  in  parliament  ?  If  that  were  made  the 
question,  it  is  questionless,  That  he  may  not. — 
The  people  of  the  kingdom  arc  subjects,  not 
slaves,  freemen,  not  villiuns,  to  be  taxed  de  all0 
ct  basxo. 

Though  the  kiqg  of  England  hath  a  monarr 
chial  power,  and  hath  '  jur»  summa;  inajeata- 
'  lis,*  and  hatii  an  abbolute  trust  settled  in  his 
crown  and  ^  cvsua,  for  government  of  his  sub- 
jects; yet  his  goverimiu)t  is  to  be  '  secundum 
*  leges  regui. — It  is  one  of  the  que&tioas  in  the 
'  jaramentucQ  rogis,'  ut  his  coronation,  (sec  the 
old  Magna  Charta,  fol.  161.)  *  Concedis  jwaa 
<  leges  et  consuetudiiu^s  regni  ess^vCietidus  f 
And  ti»e  kipj^is  to  answer,  Coiicefi0t--By  those 
laws  the  subjects  are  not  ttn^nts  at  the  king's 
will,  of  what  they  hav(Vjr-They  have  in  their 
lands  *  Feodum  simplex/  which  by  I^ittleton's 
desoription  is,  '  boirtditus  legitima,  vA  pwra^^ — 
They  have  in  their  goods  n  propei  l^,  a  peMiar 
iutej*efft,  a  <meuin  (t  toum/  They  have  a 
birthright  in  the  law*  of  the  kingdom.  No 
new  laws  can  be  put  upon  tlkem  ;  nmie  of  their 
laws  can  Ve  altered  or  abrogated  without  com- 
mon consent  in  parliament. 

Thus  much  I  speak  to  avoid  nii^-appreh^n- 
sioos  and  misreports  upon  that  which  I  skill 
say  in  this  case;  not  as  if  there  were  cause  of 
saying  so  nmch  upon  any  thin^  challenged  on 
the  king*5  side.  AVe  have  in43nut  his  m.njc sty's 
own  most  gracious  Declaration,  that  Tt  is  his 
ma^im,  that  the  prople*fi  liherlies  strengthen 
the  kiugs  prcrogutivv,  nud  that  the  king's  pre- 
rogative is  to  defend  the  people*^)  lihervits. 

Secondly,  Though  Air.  ILunpden*s  coun«el 
have  spent  all  their  powder  jn  citing  a  multi- 
tude of  records,  te^inniug  with  euc  in  kiiig 
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'  Mpeetii  thosf  record*,  they  should  '  facere  uUcn 

*  rius  inde  pro  levatieue^  coUectioive  et  recep- 

*  tione*  of  tlie  Bwti9  uupaid, '  prout  dc  jure,  et 

*  secundum  lenem  oc  coiuuetudinem  regni  Aiv- 

*  giie  fuerit  faciend'  ei  uon  aliter.^ — By  which 
(jfrout)  but  especially  by  the  (non  aiUer)  tlie 
J^iug's  hooour  and  car«  ot*justi<  e  are  singulaa^ 
«iiuDent ;  for  the  levying  the  money  anew  is 
Aot  commaiided,Qay,it  is  lorbiddea,  unless, '  Jtis, 
'  Lex,  et  Cousuetudo  Aiiglise. '  do  warrant  \i. 

After  this,  «od  id  tiie  same  month  of  May 
.la&t,  thebariMis  awarded  a  writ  of  Scir'  Fac'  imo 
jiuckiiighAmsidre,  against  tliose  whoi>e  names 
Areiii  the  schedvle  aforesaid,  tlM^reb/command- 
i^g  the  bheciff  .to  warn  them  to  appear  in  tlie 
£uiie(|ucr  by  a  day,  to  shew  cause,  if  tlicy  can, 
why  they  ikhoidd  upt  bo  chai'^ed  with  the  uay- 
Jtacui  of  tliesumsofmnney  assessed  upon  thorn 
and  unpaid. — 'ihtt  Scir'  Fac'  is  always  a  judicwl 
writ ;  and  certaiaW  t^  barons  have  proceeded 
very  judicially  eod  gravely,  io  awarding  of  ir. 
In  weighty  cases, «yeci«dly,  if  they.be  not  of 
common  impEesMon,  proceeding  Uuto  pe4e  is 
truly  judiciaL-^Upon  ttivk^  Sen*  Fac'  Mr.  Hamp- 
den is  returned  garnislied. — Ue  appeariof,  aud 
having  beard  the  several  writs  and  records  be- 
iore>mentioned,  without  taking  the  conuuon  or 
Any  cthtr  |)rotestation,  hath  demurced  W^- 
ndly. — Xbe  words  of  his  demurrer  arc.  That 
materia  tmttemta  m  the  same  records, '  minus 

*  auficiens  in  lege  ekistitad  ipsuin  onerandnm.' 
— lie  doth  aot  say,  that ^na^eri^i  is  miaw  vera; 
but,  ackno«iled|(iog  the  matter  contained  iu  the 
writ  to  be  true,  he  pottetl)  (he  cause  de  bono  et 
-malOf  upon  su^ciei^y  or  insufficiency,  in  point 
of  the  law,  for  clmsgin^  him*r-Mr.  Attorn^  for 
ihc  king  Imth  joined  m  demurrer.— -Upon  diis 
demurrer,  one  main  or  ^nd  .question,  and 
some  other  inferior  questions,  have  been  startecf. 

Because  X  have  time  Uttle  enough  fur  the 

4^rand  question,  J  will  not  troubV  you  with  ar- 

guiugt  or  so  much  as  siugliue  out  the  other  iufe- 

^ffor  questiouii.  JMy  hrotUr  Weston  hath  sjjoktn 

to  some  of  theni,  1  concur  with  him. 

The  graud  que^uon  is  U^art^  tins:  Whether, 
OS  this  case  1%  or  in  this  speoial  case,  (as  it  is 
U|>on  the  pleading)  die  chargea  io^osed  by  the 
king  upon  his  subjects,  for  provision  ofsitipping, 
wiibout  common  coos«ot  in  parliament,  be  good 
in  law,  ^ea or  no? 

This  IS  a  question  of  extraordinary  weight, 
of  infinite  consequence,  tiie  greatest  that  ever 
came  before  judges  of  ordinary  courts  of  jus- 
tice.— *  Qui  ad  pauca  re^picit,  facile  prouuu- 
'  ciat ;'  but  be  that  will  de^^rguae  in  this  ques- 
tion, must '  respicere  ad  mi^lu,  eaque  maj^na  et 
I  az«dMa.'^~UpQO  the  debate  of  this  quesuoa  at 
the  bar ;  elal>orate,  leeroed  and  strong  argu- 
aneots  have  been  made  on  either  side.  And 
&niW,  .Tor  my  part,  I  Itave  laid  the  question  to 
my  iioait.  All  the  argumfints  which  have  been 
made  in  it,  I  .liave  been  present  at,  and  spe- 
cialty heeded.  AU  the  records  which  have  been 
bro<^tV>  the  judges,  on  eitltcr  side,  I  liave 
itsul  o«er  as  seriouSy  •fvs  I  could.  I  have  like- 
wise cousMkned  of  tbe  reiisous  and  aotborities 
io  l^^f  pertin^t  tp  iJbjfi  c^ikSe.     A«d  ppoo  my 
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J«»lin%  time,  ainl  90  downward",  to  prove,  That 
the  king's  niiiiuters  ha\e  pjii»J,  th«it  the  b'irt>n-» 
h  ivc  Ijcen  by  writi  comtii.uideJ  so-itt'cinir^  to 
pny,  soiDetimes  to  make  atloMances,  out  of  the 
kinu's  moneys  or  dues, — in  ca^cs  of  turei>:n 
muiliary,  and  volnntar?  wars:  in  cases  of 
particular  or  ordinary  defence  of  the  realm,  a-j 
U|ioii  rehelli  )n  of  subjects,  or  inroads  by  ene- 
mies, into  parts,  marches,  or  mnriiime ;  such 
enemies  I  tnenn,  as  nre  not  ijreutly  lormidablr, 
ns  are  apt  to  run  nway  when  they  hear  of  any 
force  coming  a^iiinst  ihem:  in  cases  of  setting 
forth  ships,  fur  scouring  the  bens  from  petty 
pirate9,  so  that  merchants  may  have  safe  pas- 
sage :  in  cases  wbere  victaals,  or  other  provi> 
aions,  were  tnken  from  particular  persons,  by 
way  of  purveyance,  for  soldiers,  or  for  the  king's 
armyc  in  cases  of  borrovnng  of  money  by  the 
king  s  oflicen,  for  war,  or  ordinary  or  extraor- 
dinary defence :  in  cases  of  taking  money  or 
^oods  ai;aiust  the  owner's  consent,  by  warrant 
for  the  kiu£;*s  u»c,  for  war,  or  other  mamier  of 
defence:  m  cases  where  particular  men's 
ships,  horses,  or  armour,  were  lost  in  the  warS) 
in  .cases  where  private  n*cu's  houses  were  used 
in  the  king's  Service:  lastly,  in  cases  of  general 
and  extraoi-dinary  defence,  wbere  the  king 
had  sufficient  aids  for  that  purpose  granted  to 
him  in  parliament.  Although  I  confess  it  be 
true,  that  the  kin^  in  nil  these  cited  cases,  mast 
pay  of  his  own,  without  imposing  upon  the  sub- 
ject ;  yet  I  say  that  those  cases  come  not  close 
to  our  case :  for  every  of  those  cases  hath  a  ma- 
nifest, particular,  and  just  reason ;  bat  none  of 
these  reasons  are  applicable  to  the  case  now 
in  question,  as  is  easy  to  demonstrate,  if  n 
man  would  enter  into  every  of  these  partica- 
lars;  which  1  forbear,  for  saring  of  time. — And 
these  records  being  taken  awav,  the  nmhitfide 
of  the  vouchers  on  Mr.  Uampdea's  side  will  be 
greatly  abated. 

Thirdly,  The  case  of  ilie  ancient  tribute 
cnUcd  Dmnegelt,  of  which  Mr.  Hampden's 
counsel  liath  spoken,  though  it  come  nearer 
than  any  o?  the  former  mentioned  cases,  yet  it 
much  cLiiiers  from  the  charge  imposed  in  our 
case. 

It  hath  been  said  on  Mr.  Hampden's  side. 
1.  That  Danegelt  vtas  not  imposetl,  but  by 
common  assent  of  parliament.  9.  Tliat  after 
it  was  so  imposed,  it  nas  released  by  Edward 
the  Confessor.  3.  That  it  hath  been  now  so 
long  uncollected,  thai  it  is  scarce  known  what 
it  was. 

To  the  first  T  answer,  Tliat  the  proof  urped 
that  it  was  created  bv  parlinmeiit,  is  at  the  be;^t 
but  a  conjecture.  It  hath  been  said,  that  tl:e 
nords  of  Leges  Edw.  (.'on'es^ori*,  c.  12,  are  io 
one  place,  *  stattituiu  e?t  DaneccMum  nnnua- 

•  tim  reddi,  &c.J  and  in  another  place,'*  Oane- 

*  gel<li  redditio  primilus  iustituta  est,  iic*  And 
itatutUM  is  a  proper  word  for  an  act  of  p«rlia- 
menr,  a  statute.  But  in  my  understanaint;  it 
is  apparent,  that  it  had  not  creation  by  common 
Bfrseut  in  parliament,  but  only  by  regal  autho- 
rity; or  at  tlic  most  by  the  king,  witli  liis  p:e\t 
lords  abse&t«^  which  ia  those^  and  after  times, 


was  freqnent.  My  reasons  are,  1st.  In  Tilbo- 
rien?is,  or  the  Black  Duok  of  the  Eichequer, 
1.  1,  c.  28,  the  word^  are  express,  *  A  regibus 
'  An^lici>  statutom  est,  &lc/  no  inefotion  of 
any  others  who  joined  in  that  fttaiulvm.  2«lly, 
It  appears  by  1  he  said  Leges  Kdf».  Confess,  c. 
K,  tlutt  lit  the  beginning  of  Dune^elt,  *  omntt 

*  ecclesix  libera  erat;'  tlie  reason  given,  *  quia 
'  magis  confidebant  ecclesias  oratinnibu^,  quam 
'  armorum  fiefen<iohibus :'  and  >et  in  the  addi- 
tion to  the  said  l^es,  it  appears  that  William 
Rufus  imposed  that  tribute  upon  the  church 
also,  and  that  without  common  assent.  For 
the  words  are,  '  Danepelduro  conressum  est  ei 
'  a  baronibus,  non  lege  statutum  neqoe  firmap 
'  turn ;'  and  certainly  those  barons  iy  whom  it 
was  concctxtwff  were'  not  all  the  baronage,  for 
it  is  plain,  tl»at  tbe  bishops  and  mitred  abbots 
did  not  consent.    Sdly,  In  that  clause  where 

*  statutum  est'  is  used,  in  Leges  Edw.  Confers, 
the  Oanegeh  is  said  to  be  lid,  *  ex  unaquaque 

*  hida;'  and  afterwards  it  doth  appear  that  it 
was  made  4s.  by  William  Rufos,  '  nc  tmaqua- 
'  que  bids,  ecclesise  non  eicepta  ;'  which  in- 
crease was  most  unjust,  if  no  more  but  19^.  was 
limited  by  common  assent  at  first. 

To  the  second,  I  answer,  with  sir  Henry 
Spelroan's  distinction,  there  were  two  kinds  of 
Danegelt ;  one,  *  ad  pacandos  Danos ;'  ano- 
ther, '  ad  arcetidos  Danos/  and  other  pirates. 
It  may  4)e,  that  the  Confes9or  released  that 

*  ad  pacandos,'  for  the  Danes  troubled  not 
this  kmgdom  in  his  time,  they  bad  enough  to 
do  then  at  home,  and  so  there  was  no  cause  of 
collection  of  any  taies  '  ad  pacandos  Danos  :' 
and  though  it  was  dc  facto  exacted  by  tb« 
Danish  kings  before  Edward  tbe  Confessor, 
viz.  Canute,  Harold  Ilarefoot,  and  Hardica- 
-nute,  it  was  unjustly  taken  by  ihero,  the  cause 
of  grant  of  it  censing  in  their  timeof  sorereiinity 
here ;  and  tU«t  might  be  the  cause  of  the  Con- 
fessor's drtam,  that  lie  snw  the  de^il  dancing 
upon  the  money  collected  in  his  time  for  Dane- 
gelt :  which  supposition  of  a  vision  occa- 
sioned him  to  release  it,  as  it  is  written.  But 
certainly  the  Danegelt  *  ad  arcendos,*  &c. 
was  not  released  by  Edward  the  confe«or  : 
for  it  appears  in  Tilbnriensis,  before  rire<l,  ibat 

*  Danc*ge1dum  sub  indi«ienis  regihus  S"hebnttir 
<  usque  ad  tempus  Willielmi  piimi;'  if  'sub 

*  indigenis  regihtis,*  then  under  the  Confess* -r. 
—Again,  it  appears  in  Lepes  11.  1,  c.  16,  ihi.t 
Danrgelt  was  in  that  kind's  tio*e  a  (ii*ty  to  tho 
kin«r:  ftir  the  words  are,  •  DHuegeidum  si  »•? 

*  tertninum  non  reddatur  n  eta  emeadetui  ;' 
ergOj  not  released  by  his  predecessor  Edward 

I  the  ('onfessor.     I  further  hn^   in  Ranulphus 

I  Cestrensis,  that  *  Stephanos  rex,  rcgnum  iiiieti«, 

I  *  Danegeldum,  i.  e.  Vs.  ad  hid  am,  quos  anient  s> 

I  *  soresbuisingtllisannisaccipicbam,ina:temniTi 

'  condonavit :'  which  *  ctmdonavit'  shews  thnt 

he  as  Ji  king  dsfacto^  had  a  right  tu  it,  n-gOy  not 

fonKcrly  releasicd.    But  for  the  validity  of  si.crb 

a  release  by  k.  Stephen,  a  manifest  ttsnrpcr, 

tending  to  the  diminution  of  the  crown ^  €S])c- 

ciuily  \(  it  VI  ere  of  a  tribute  vranted  to  the 

ciOHiM  by  act  of  parli^uieot,  see  9-  E.  4,  f.  2. 

I' 
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To  the  third  I  aiiswer,  That  it  is  true,  it  is 
obscure  Yfhvit  the  Danegelt  tvns;  you  have 
heard  by  ^hat  has  bccrii  ciievj,  inenuoii  of  Is. 
Zs.  aud  4t.  to  be  the  hn,m  of  it;  and  traly,  I 
think,  ii  was  more  or  ^Less,  according  to  the 
occasion  of  tlie  money  fur  the  defence:  the 
tribute  *  ad  pacandos  J|)aiios/  I  believe  at  first 
was  Uit  i2d.  out  of  every  hide,  yet  afterwards 
iticreas^d  by  the  three  successive  kings,  Daues 
themselves,  for.I  find  it  was  at  iirbt  but  about 
10,000/.  per  auu.  it  after  «ns  raiseii  to  30,000/. 
then  io  40,000/.  and  iastiy  to  near  50,000/. 
which  huge  sum  wiis  ia  these  tmu  s  a  burde<i 
insupportable  to  tiie  people,  liut  liowcver,  | 
the  uucettainty  of-  tlie  sutn,  especially  if  yon  I 
understand  that  which  was  collected,  '  ad  ar-  | 
^  ceudos  Danoas*  is  a  clear  proof,  that  it  ivas  not 
created  by  act  of  partianieiity  fur  tlien  the  »u'm 
tliereby  ceitain  oould  nut  be  tnouuted.^-All 
historians  ilo  agree,  that  the  original  time  of 
Danegelt  was  in  k.  «Ethelred*s  rei;;n.  I  ob- 
serve, that  k.  Ethelred  shewed  him&elf  weak 
and  improvident,  iu  that  he  looked  iiot  to  raise 
means  fur  defence  of  his  realm  against  the 
Danes  iu  time;  but  when  the  Danes  were  nui^ 
ters,  then  he  began  to  provide  against  them. 
And  for  that  cause  divers  of  our  historians 
write,  that  he  was  called  by  a  nick-name, 
Ethelred  the  Unready.  But,  on  the  other  side, 
we  Xhe  subjects  of  England,  who  enjoy  our- 
selves and  what  we  have  in  peace,  thruugh  hit 
majesty's  royal  care  and  providence,  liave  cause 
to  yield  to  oar  sovereign  k.  Charles,  the  ho- 
nourable name  of  Charles  the  Ready,  or  Charles 
th^  Provident. 

But,  to  return,  the  diflfeiencct  between  the 
autient  Danegelt  and  the  charge  in  onr  case 
ai*e  appaxent  and  many ;  for  the  Dauegelt  was, 

1.  Annual :  ours  is  due  only  in  case  of  ne- 
cessity. 2.  It  was  collected  out  of  hides  of 
land,  end  thence  called  liidage;  ours  is  coU 
lected  out  of  personal  as  well  as  real  estates. 
a.  It  was  a  tribute  of  money :  ours  a  provision 
of  shipping  and  armour  iu  kind. ,  4.  It  was 
against  pirates :  ours  is  for  common  defence  ot 
sea  and  land.  5.  It  was  not  general :  clergy 
and  clergymen  were  originally  exempt :  ours  is 
general,  upon  all  without  exception. 

Lege  tlie  words  of  the  authorities  under 
written,  from  whence  many  observations  and 
fsood  conclusions  may  be  drawn  touching  Dane- 
gtlt. 

Leges  £dw.  Confess,  c.  13.  *  Danegeldi  red- 
<  ditio,  propter  piratas  primitus  instituta  est, 

*  patriaui  enim  iufestaiites  vestatioiii  ejus  pro 

*  posse  suo  ius^tebant;  ad  quorum  insoientiam 

*  reprimendam  statu  turn  est  Danegelduni  an- 
'  nuattm  reddi  .sc.  12  denarios  ex  uuaquaque 

*  hida  totius  patrie,  ad  conducendoin  e«>s  qui 

*  piratarum  irruptioni  resistendo  obviarunt.  De 

*  li#c  quoque  Danegeldo  libera .crat  omnis  ec- 

*  clesia,  quia  magis  confidebaot  ecclesise  orati- 
'  unibus,  quam  armorum  defensionibns. — Hanc 
'  libertatem   tenuit  Anglorum  ccclesia,  usque 

*  ad  tempus  Willielmi  junioris.    D:^negeldum 

*  concebsum  est  ei  baronibus,  non  lege  stntu- 

*  f  uiu,  Deque  firmatnm ;  ted  habqit  neccwtatis 


'  causa  ex  unaquaque  hida  4  solidos,  eodesia 

*  nm  excepta/ 

The  Black  Book, of  the  Exchequer,  wriiten 
in  king  lleltry  2's  time,  in  that  part  which  is 
rilburieiisis's  work,  or  the  Majfister  ad  Disci- 
pulus,  it  is  lib.  c.  28,  nut  c.  11,  as  it  is  mis- 
printed in  K^unicd  sir  Heury  Spelfi»an*s  Glossa- 
ry.— *  Ad  Danos  arcendos,  a  regitu^  An^JLlicis 
<  statutum  est,  ut  de  singulis  hidis  jure  quodnm 

*  perpetuo  duo  suUdi  art^entei  ^olverentur  ia 
'  U5US  viforani  fonium,  qui  p^riustrautes  ronri- 

*  tiiiia  impetuni  hostiuin  repmn^rent. — Qui 
'  igitur  pr incipaiiter  pro  Danit  institutus  est  hie 

*  redditus,  DunegelUiifi  diciiur,  hie  sub  indi- 

*  genis  re^ilius  kolvebtuur  u^qtle  ad  tempora 

*  re)«is  Williolnii  priuti.  Ipso  anmq;  rc^u&nte, 
'  tam  Dan'  quain  CKtvr'  lerrte  maii&q;  pnedon' 

*  hosides  coliibei»jr  incursuv.     Cum  ergo  din 

*  solvi&set  terra,  siib  ejusdem  retii^  imperio,  no- 

*  luit  hoc  ut  aiuinatiin  lolvt^retur,  quod  fuerat 
'  urgcnte  necessitate  Ik  llicae  tepipestatis  cxac- 

*  tum,  nee  taineit  oinnino  prnpter  lunpinatos  ca- 
'  sus  diinitti.-— Raro  i^itttr  teinponbus  ejus  vel 
'  succe>s«*rum  ipsius  sol u tum  est,  hoc  estt  cum 

*  ab  exteris  geiitibus  bella  vel  opiniones  hello* 
'  rum  insurgebant. — \'erum  quocunq  ;  tempore 
'  solvatur  ab  ipso,  liberi  sunt  qui  a.>sideiit  ad 
'  Scaccarium,  ut  dicitur,  ct  vicecomiies,  &c. 

Ixges  H.  1,  c,  lOr  *  Danegeldum,  i.  e.  lUd. 

*  ex  unaquaq;  hida  per  annum,  si  ad  terminum 
'  non  reddatur,  wit  a  emendeCur.' 

Fourthly,  I  afHrm,  with  some  clearness,  imder 
favour,  That  the  charge  now  demanded  is  not 
within  the  ancient  acceptation  or  siguitication 
of  the  words,  Aids,  Mises,  Prizes,  Taxes,  or 
Talliages,  which  it  is  to  be  agreed  cannot  be  ex« 
acted  by  the  king,  without'  consent  iu  parlia- 
ment. Neither  iii  it  within  the  compass  of  the 
word  Subsidy,  which  may  not  be  levied,  but 
upon  erant  of  it  in  parliament.  Aids,  if  you 
take  the  word  in  a  t^eneral  sense,  they  were  of 
tvxo  kinds:  1.  Such  as  were  aids  and  services 
too,  as  '  pur  faire  fitz  chevalier,  pur  file  mnrier/ 
That  kind  of  aid,,  common  persons,  wlio  had 
seigniories,  had  right  unto,  as  well  as  the  king. 
No  colour  of  comprehending  this  kind  of  aids, 
within  the  word.  Aids,  pertinent  to  this  ques- 
tion— To  the  2d  kind  of  aids,  were  sums  of 
money  from  the  subject  to  the  king,  by  way  of 
lielp,  <  ad  agendo  regis;'  as  for  making  of  cas- 
tles, buildini^  of  bridges,  helps  for  voluntary  or 
auxiliary  wars,  or  for  the  king  to  do  his  plea- 
sure with,  and  thq  like. — See  Pari.  Roll  11 
Hen.  4,  n.  45,  20,000'  marks  granted  to  the 
king  by  the  name  of  an  Aid,  <  ent  a  fair  son 

<  pleasure.'  And  Hot.  Pari.  25  £d.'3,  n.  12, 
wbere  tlie  application  of  the  word  Aid  to  such 
a  purpose,  is  distinguished  from  otlier  payment 
to  the  king. — Mises  were  presentations  in  kind 
of  a  benevolence,  upon  a  king's  first  coming  to 
hta  crown;  such  are  yielded  at  this  day  in 
\Va4e?,  to  a  prince  of  Wales. — Prises  are  taking 
of  pkrt  of  the  subjects  goods  firom  them  to  the 
king's  use,  without  pay ;  hence  prisage  of  nines 
at  this  day. 

<  Taxes  et  Tallages,  in  Quinzim.  B.  9,  84  II. 

<  8,  Nota  par  exposition  de  ceux  del  Eschecq; 
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*€\w  twi  et  ttdlage  nVst  tofcr,  nies  clismcf, 
'  quinziin,  ou  iiuter  sul.sjiUie,  |;rant*  per  pnrti*- 

*  menr.  Et  U  quinaim  e*i  dw  liiyei,  et  le  di^me 

*  est  de  dermic  et  est  dVstre  levy  de  leur  terr'  et 
'le  disine  et  le  qtimzim  tit  lai»  est  del  hien»,  fc. 

*  decimain  partem  hoAotom  in  civitaiibus  et 

*  borgis,  et   15  pirtem  boiioram  de»  laies  in 

*  priain  qud  fuit  levjr  in  nucuna  temps  »or  |r>ur 

*  hitns,  via.  del  nids^ur  l.mr  terres  qfiie  fuit 

*  vaid  troublous,  mes  on  ctst  levy,  seeuttdutu 

*  ratuin  tcrrarum  sun  mm  per  rcrges  de  terr'  et 

*  auter  quuotite^,  iv«iuit  qtie  ore,  tout  science 

*  lour  certenry  in  cliuij  rill  et  psiis  par  tont  le 

*  realnie  mes  il  e5t  encore  levy  in  ascans  lieux 
'  sor  tors  biens.  mes  iiiplii^iors  lieu^,  sur  lors 
'  ters. — Subsidies  quid  chun  eomwi,  s".  ccr- 
'  tiiine  some  sur  le  pound  del  r.»r'  de  terr'  ou 

*  biens,  come  »pr»'  in  Irs  .Art^  de  I'nriiatncnt  de 
'  grunt  dd  stjlsidif .' 

Fifthly,  It  canmit  bf  snid,  thnt  the  present 
cns«  is  to  be  »t»ted  so,  as  unless  the  nharffe 
•  commanfied  be  obeyed,  nn  n^sured  infuifibk* 
*oin  ami9ubve)5ion  ot*  tlii&  kin^om  m\\  kopiien, 
Und  f bat  insCaitrly.  In  snrh  a  case,  *  qnid  non' 
19  lawful ;  and  happy  he  ivho  by  doinjr  any  e»- 
ploir,  can  save  the  ship  from  sinking,  the  body 
from  falling. 

Sintbly,  Il  19  to  be  ob^rred,  Tlint  ihe  prin- 
cipal command  in  the  shipping- nrit,  is  not  to 
te^y  money,  it  is  to  provide  a  ship ;  ^vfiich  ship 
being  to  be  pronded  at  fhe  ehnrge  of  a  mnlti- 
ftide,  in  rejpird  the  thing  cannot  be  doiie  any 
manner  of  way,  but  by  the  means  of  that  which 
ia  *  mensora  reram,*  namely,  money,  therefore 
the  instrnctions  in  the  slilpptng-writ  are  not 
only  apt,  but  necessary  ;  that  nn  nseeseantm  be 
made,,  whereby  |»r<»porM.>t?nble  s-jms  «»f  inon^y 
may  be  collected,  for  the  prorision  of  the  thintj 
Commanded :  And  ihert'upon  it  may  be  suid, 
that  the  sam  asi!e<&ed  upon  every  ontf  and  iaf 
•nr  ca«»e  upon  Mr.  llwmpden,  is  not  a  debt  vi 
fermim,  but  is  rather  a  duty  to  be  perfernied, 
«•  a  metms  conduciiYi;  to  the  principal  eitd : 
Tlie  refusal  of  performance  of  which  duly,  is  a 
refural  to  obey  the  principal  thing  commanded, 
«  Qui  noifflt  medium,  destmit  hnem.'  And  the 
principal  thing  commanded,  being  of  a  kind 
conceriring  the  common  weak  b;  the  kinp,  who 
is  the  head,  thesorereisn  of  the  commonwealth, 
and  who  hath  as  incideut  to  his  regal  office, 
» power  of  coercion,  is  by  lav  to  exercise  soch 
his  power  of  coercion,  to  inforce  soch  as  re  fine 
10  join  with  others  in  perlormuncc  of  that  which 
is  commanded  for  the  cvimjn:)n wealth. — And 
this  beinv  the  true  state  and  way  of  the  pro- 
ceedings, in  the  present  case ;  it  is  apparent, 
that  thouijh  fhe  Scir*  Fac*  against  Mr.  Hamp- 
den be  hi  the  king's  name,  yet  it  is  not  to  have 
^lleculion  as  for  the  king'.s  money,  or  as  for  a 
lleht  doe  to  the  king  from  Mr.  flimpden  :  But 
as  is  nuniftst,  if  the  «\liole  contesture  of  the 
^rit  of  Scir*  Fae'  be  observed,  it  is  nothing  else, 
iDotto  brinj;  on  n  declaratory  payment.  That 
Mr.  Hampden  on^ht  snernri  to  the  payment  of 
%he  ^08.  assessed  upon  him.     So  tlmf,  with  hi* 

to*.,  together  with  ihe  other  money  of  Bucking- 
ap^^hfi'e-men^  av^es^ed  aisKX  upon  every  of 


them  particolarly,  the  sliip  eomoMinded  from 
the  toumy  of  Buckingham  may  be  ^rovid^d; 

Seventhly,  and  lastk,  Hwvtnf  dedaretf  of 
wluir  nature  our  case  is' not,  I  come  now  t»  tdf 
yon  what  the  state  of  it  ia.  The  trae  fftaie  of 
oar  question  nnist  be  made  out  of  the  wbele 
record,  or  ptoadi^g  of  tike  case,  the,  matter  of 
fact  wherein  the  defendant  hath  confessed,  (as 
i  noted  in  the  beginning.)  In  the  Wnt  of 
An?.  11  Car.  and  in  the  Writ  of  MittiMMity 
there  are  causes  expressed,  of  the  issaing  of  fhe 
Writ  of  Aug.  If,*  or  the  8hrpping- Writ ;  tboee 
canses  are  several,  but  not  to  be  leveredl,  ett  of 
tbem  are  to  be  laid  together  into  the  batenee. 

.  1.  '  Pimtffi  congregari,'  ep oo  the  Engliak 
seas. — C?.  '  Piratie  navigium  indies  prepenmies, 

*  ad  mcrca tores  uherius  molestandos,  et  ad  reg- 

*  nam  gravnndnm.' — 3.  <  Pericuhi'  ate  *  U»- 

*  dique  r^^no  Angl)»>,  in  his  guerrinis  tempori* 
'  bus.* — Those  *  periculo'  do  *  imniinere  rajgno, 
'  ni^i  citius  remediam  ponntor  ;*  where  the 
word '  citins'  is  a  compamtiTe  woird,  reictisae  tv 
slq^v  ways  of  remedy,  amongst  whieh  porli»* 
meats  is  one. — 5.  *  Heci  et  sabditis  convenit, 

*  omni  qun  peterint  fcrninatione  aeeeierase,  ad 
'  regni  defeitsioneni,  maris  tnitionem,  et  secori- 

*  totrm  subditorum.' 
lint  of  all  thoae  Bositkma  ft  appears.  That 

there  is  in  the  ca^  real  and  nenifest  peri) ;  »«• 

*  panicusterror/fear  without  cause;  •Tempore 
are  *  de  fticto  guerrimi,'  therii  is  '  de   iwttm 

*  TMvhim  con^regatio.* 
Again,  we  mnst  observe.  Thai  in  this  ease, 

1.  The  comflfmnri  f9,  *  ad  proftciseendam  cw» 
*■  navibus  regis :'  So  the  king  himaelf  is  to  joiis 
with  fhe  subject  in  the  conmnou  defence :  Here 
it  not  a  '  quod  libi  ^ri  non  vis :'  Ilere  i# 
rather  a  eontrilmtio,  Uimi  a  trikiHfm. — ».  Th# 
«hip9  and  arms  to  be  provided  are  t»-«n«itioue 
the  subfects  own  m  property  t  The  kini;  doth 
not  assame  the  property  of  them  to  himself; 
be  only  coromands  tliem  to  be  made  end  need 
fot  the  common  defence.  This  appeavs  by  th* 
words  ('  ad  profieiscendam  cum  navibus  no»- 

*  trts.*)  So  the  wrk  sets  a  distinctto»  between 
'  anves  nostra,'  (that  is,  the  kiag's)  and  the 
sliips  to  be  provided.  8ee  the  like  of  this,  bb. 
28  &  29  £d.  1,  Commenia,  withr  the  King's 
Hemembrancer,  fur  gaflies  commanded  upon 
the  like  occasion  ;  ancl  P.  5,  £.  f,  and  P.  19, 
E.  «,  with  the  King's  Rentembraocer,  *  inter 

*  brevia  directa  baronibus.' — 3.  The  subjects 
are  commanded,  in  thb  case,  to  be  at  the  ex- 
pence?,  *  tam  in  victusKbus,  qvan  hommuiit 
'  salariis  ad  guerrmn  necessariis/  This  I  ^Mll 
prove  cletirly  anon,  to  be  consonant  to  ki^, 
and  warranieff  by  many  precedents,  in  the  tik« 
cases.~4.  All  the  eoentiesofthe  kingdOn,  that 
is,  aU  the  kingdom  iir  general,  is  charged,  not 
any  spared;  the  clergy, ihe  kii»g  himself,  are 
to  join  in  the  provisions. — 5.  The  linnl  end  nnd 
scope  of  all  this  preparation  is  *  Delensio  regni » 

*  tuitio  maris,  retentio  dnminii  maris,  secoritas 
<  subdiionmT,  sains  reipublicae.' 

But  Mr.  Holbome  hath  objected,  That  *  salut 

*  reipublicae  perielitnbafur'  is  not  to  be  taken 
as  part  of  tbb  ease|  becitvse  if  is  not  in  the  writ 
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of  Attg.  11  Gar.  bst  is  iiMtrtflfl  into  the  Mitu- 
noty  ftbore  rwo  yaara  after;  «nd  he  siiih, 
YhM  JMr.  HMBpdea  cooM  not  know  11  Car. 
thic  at  that  tioie  '  salus  reipoblicc  penclitabft- 

*  tar;'  and  therefor*  be  is  aot  to  be  blamed 
for  refimoft  to  pny  hik  aMenvent,  whieh 
was  before  the  Mittimas,  aod  groHaded  only 
tt^oo  the  writ  of  Aug.  11  Car. 

He  further obserred,  That  in  the  labfeqiicnt 
sbippiaa-writ,  that  dame  b  exprenlj  now  pat 
out.  To  this  I  answer.  1.  it  is  UMe,  that 
<  salos  rcgni'  is  not  in  captess  leroMy  or  in  those 
identical  words  in  the  writ  of  Aug.  11,  hot  it  is 
expressed  in  that  writ  in  woids  e^pipoHeat. 
9.  if  it  were  not  coataioed  in  that  writ  in  words 
o^poUent,  yst  it  enlbtces  the  wovds  in  that 
wiit  in  ntattcr  ponrtuint,  or  not  new^  or  diffsreat 
from  it ;  and  so  »  out  of  the  rules  of  departare, 
wherein  if  it  were,  it  were  a  good  excepbon 
in  slrictaeM  of  pleading.  3.  That  cisuse  in 
the  Mitiinras  by  way  of  declaration  ot  sigaific»> 
tioo  to  the  barous,  what  the  reason  was,  that 
moved  tba  king  to  i^sue  the  first  writ ;  and  the 
barons  arc  to  take  notice  of  it,  as  well  as  of 
the  ciaase  in  the  MittimoS)  whereby  the  king 
sigaifieth  to  them,  that  he  •  had  seat  the  like 
Wfits  as  that  of  Aog.  11  to  ail  the  counties  of 
England:  And  this  is  a  declaration  of  that 
meamag  wliich  the  king  had  in  the  beginning. 
By  Downaa's  Case,  Co.  9.  after  astessiaent 
eseooted,  or  a  fiae  levied,  a  declaration  may  be 
madei  to  whnt  use  that  tine  or  assessment  was. 

in  a  ward,  the  state  of  our  Case  is  thus ; 

*  Dominium  maris,  et  sains  reipnbbcsB  pericli- 

*  tahocary  eonventt  regi  et  sabditis,  omni  ipia 

*  polerint  feslinatione  acodcrase  ad  drliin> 
^  sioaem  rcgni,  tuifiooem  nMris,et  secaritacem.' 

Now  whAber  to  set  the  commonwealth  free 
and  in  safccy  tirom  tliis  peril  of  ruin  and  destruc^ 
tion,  the  king  may  not,  i>f  his  own  royal  an- 
thovity,  and  without  common  assent  in  parlia- 
ment, impose  a  char|>e  npon  his  snfe^ects  in 
general,  to  provide  such  shipping,  as  is  neces- 
sary, in  his  royal  jndgroeas  to  join  with  his 
majesty's  own  ships,  and  to  attend'  them  for 
soch  time  as  his  majesty  in  his  raral  wisdom 
shall  -think  fit,  and  also  to  enjoin  them  to  he 
themselves  at  the  expencc^  <  Um  in  victnah- 

*  bus  quam  homtnuu  salariis,  et  aliis  ad  goer- 

*  ram  necessariis  ?" 

I  would  be  loth  to  itrilafe  asrr,  diftring  in 
•pinion  from  me,  with  provoking  or  odioas 
terms ;  bat  I  cannot  more  foUy  exprtss  myself, 
(and  so  I  desire  it  may  be  taken  as  an  txpres- 
sion,  and  not  as  a  comparison)  than  in  saying, 
That  it  is  a  daagerous  tenet,  a  kind  of  jadaix- 
hig  opintoo,  to  hold,  That  the  weal  public 
tntist  be  exposed  to  peril  of  otter  rain  and  sub- 
version, rather  than  such  a  charge  as  tliis,  which 
tnay  secure  the  commonwealtb,  amy  h<?  tn^ 
posed  by  the  king  npon  the  subject,  withont 
eommoii  consent  in  parliament.  9o  that  the 
security  of  the  commonwealth,  for  the  very 
subsistence  of  it,  must  stay  and  exoect  until  a 
]ief  liament  provide  for  it ;  in  which  interim  of 
thne,  it  is  prnsibte,  rmy,  apfmrently  probable, 
jt^^  ia  a  maaner  tp  be  prncraied,  thtit  «il  may 


be,  y^  wiU  be  broaghi  to  a  fiaal  pariod  o^ 
desmction  ami  desolatioiu 

All  know,  that  the  Jews  ware  s»  strict,  that, 
they  would  not  use  means  for  defence  of  them- 
scItos^  and  their  conntiy,  npoi^  iheir  Sabbatk. 
Their  Enemies  took  (he  advaatage^  and  rainaift 
their  stata. 

Tha  SxcMin  Ocneval  Uead.«-I  now  come  l» 
aqp  Second  general  head,  wherein  I  proposed 
la  consider  of  the  foadamental  poucy,  and 
aaaims,  and  rules  of  law,  for  the  Kovennaeat 
of  this  realm,  and  of  the  reasons  of  law  paits* 
neat  to  oar  case,  which  are  vary  maajr.  1  will 
hnefiy  and  seveially  poiaft  at  those  whicb  nmha 
impiasskm  in  me. — 1.  It  is  phaa,  that  aa 
ohginaUy,  even  before  the  Romaaa  tioM,  the 
frame  of  this  kingdsm  was  a  monaichical  statOp 
so  for  divers  hondrada  af  years  past,  apon  the 
Romans  desertion  of  it,  and  alter  the  heptaschy 
ended,  it  was,  aad  continued,  aad  still  coa- 
tinueth  monoKhical.  And  our  gracious  sove- 
reign is  a  akooarch,  and  the  rights  of  frca 
monardiy  appertain  unio  him;  and  yet  stall 
with  this,  that  he  mast  <  leges  ad  consuetudines 

<  regni  servare,  et  prccipue  leges  et  consnata* 

<  dines  et  libertatts  a  glorioao  rcge  Edwatdo/ 
(that  is,  Edward  the  Confossor) '  dero  powilo* 

*  ^e  concessas ;'  as  appears  in  the  oUl  Maga. 
Chart,  fol.  164,  tit.  ^  jaramentom  regis  qaandn 

*  coronatur.'  9.  'Where  Mr.  Uolhome  sap- 
posed  a  foadamental  policy  in  the  crcaiioi  of 
the  fraaw  of  this  kingdom,  that  in  case  the 
menarcb  of  England  shouhl  be  inclined  to  mi* 
act  from  his  subjects  at  his  pleasure,  he  shoold 
he  restrained,  for  that  he  cuakl  have  nothing 
from  them,  but  apon  a  oommoa  consenS  ia 
parliament.^  "^ 

He  is  mterly  misuken  herein* — I  agree  tht 
parlmmait  to  be  a  most  ancient  nad  soprema 
court,  where  the  kiac  and  peets,  es  judges,  ava 
in  person,  and  the  whole  body  of  the  eommaat 
representatively.  There  pears  and  cnmrngai 
may,  in  a  fitting  way,  *  pailer  loar  meat,*  aad 
shew  the  estate 'Of  every  part  i^  the  kingdom ; 
and  amongst  other  titings,  nmke  known  their 
grienmces  (if  there  be  any)  lo  tfa^ir  soveiaipi» 
aad  humUjT  petition  him  for  redrem. 

But  the  former  fancied  policy  I  utterly  dony. 
Tha  law  kaows  no  such  king-yoking  policy. 
The  fow  is  of  it«elf  an  old  aad  trusty  servant  of 
the  king's ;  it  is  his  instrument  or  means  which 
he  useth  to  govern  his  people  by.— >I  never  rend 
nor  heard,  that  Lex  was  Hex;  but  it  is  coas* 
oam  and  most  true,  thnt  Rex  is  Lex,  for  he  is 

<  lex  lo^aens,'  a  living,  a  speaking,  an  acting 
law  I  niid  because  the  king  is  <  lex  foqaens/ 
therefore  it  is  suid,  that  *  rex  censetor  babeia 

*  omnia  jum  in  scrinio  pectoris  soi.'. 

Th#re  are  two  maxims  of  the  law  of  £i^ 
land,  which  plainly  disprove  Mr.  Holhomrs 
supposed  policy.    The  firat  is,  *  That  the  king 

<  is  a  person  tmsred  with  the  stale  of  tha  com« 

*  monwaahh.'    The  second  of  these  maxima  ia^ 

*  That  the  king  cannot  do  wrong.'  Upan  thtaa 
two  maxims,  the  *■  jura  sammc  majmiada'  ate 
groundad,  with  which  none  but  the  kaag  him- 
salf  (not  his  high  caart  ^  pariiamsat  wilbaM 


state  of'  the  realnit  «nd  of  che  defetice  of  it. 
And  ill  Ciiat  coDlcrrtDCCy  Uk:  king  a^kiog  the 
lords  advice,  they  antwered,  1  hat  a  teorh  and 
half  a  tenth  was  oecesMry  froua  the  boroo)^, 
and  a  6ri^nt(i  and  htili'  from  the  rest  of  the 
people.  This  ooalereuce  and  advice  being  re« 
ported  to  the  house  of  onmmooFy  the  record  is, 
*  lis  flier  gnndainent  disrorhe  en  dist'  ceo  de»- 
'  tre  en  grand  derogation  de  loor  iibertiee.' 
The  distivbancc  was  so  great,  that  the  king 
liimself  look  pains  to  pactijr  them.  Upon  this 
lleoord  it  appears,  and  I  confess,  tliat  the  com- 
mons ofiering  up  of  tlie  hiil  of  £f(eeoths,  aud  so 
of  sobsidies,  to  the  king  in  parUament,  n  a  most 
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leave)  hath  to  meddle,  as,  ntrmrlj,  war  and 
peace,  value  of  coin,  parliament  at  pleasure, 
power  to  dispense  with  penal  In^s,  and  divers 
others;  amongst  which  I  range  these  also,  of 
re(;al  power  to  cotnmahd  provi^on  (in  case  of 
aecesMtv)  of  me  ins  from  the  subjects,  to  be  ad- 
joined to  the  king's  own  means  f<ir  the  defence 
of  the  commonwealth,  for  the  preservation  of 
the  *  salus  reip.'  OtLerwtse  I  do  not  under- 
stand huw  the  kind's  majesty  may  he  said  to 
have  the  mtijestical  right,  and  fiower  of  a  free 
nonarch. 

It  is  agreed,  that  the  king  is,  by  his  rwal  of- 
fice, bound  to  defend  his  people  against  foreign 
enemies ;  onr  books  are  so,  F.  Na.  foL  ilB, '  ^t 

*  a  iotendre  que  le  roy  doit  de  droit ;  saver  et 

<  defendre  son  realme   com'  vers  le  maere, 

*  com*  vers  enemies.'— J uramentum  Regis,  cit- 
ed before,  '  servabis  ecclesiae  Dei»  clero,  et  po- 
^  pulo,  pacem  ex  intcgro  secundum  vires  tuas ;' 
if  '  ex  integro,'  then  against  all  disturbera  of 
the  general  peace  amongbt  them,  most  chicly, 
in  my  judgment,  against  dangerous  foreigners. 

Bncton  and  Glttnvill,  in  the  front  of  their 
books,  published.  That  the  king  must  have 
arms  as  well  as  laws;  arms  and  strength 
against  foreiG;n  enemies,  laws  for  doing  justice 
.  at  home.  Certainly  if  he  must  liave  these  two 
necessaries,  he  most  be  enabled  with  means  for 
tbem,  and  that  of  himself,  not  dependent  *  ex 

*  alionim  arbitrio ;'   for  it  is  '  regula  juris,  lex 

*  est,  quando  (fuis  aliquid  alien i  coocedit,  con- 

<  cedit,  et  id  sine  quo  res  ipsa  esse  non  potest.' 
S.  Titongh  I  have  f;one  already  very  high,  I  shall 

go  yet  to  a  higher  contemplation  of  the  fundik- 
mental  poUcy  of  our  laws  :  which  is  this.  That 
the  king  of  mere  right  ought  to  have,  and  the 
people  of  mere  duty  are  hoand  to  yield  unto 
the  kmg,  supply  for  the  defence  of  the  king- 
dom.— And  when  the  parliament  itself  doth 
grant  supply  in  that  cose,  it  is  not  mereW  a  be- 
nevolence of  tlie  people,  but  therein  they  do 
an  act  of  justice  and  duty  to  the  king. — 1  know 
the  most  solemn  form  of  parliament,  and  of  the 
humble  expression  of  the  comaions,  of  their 
hearty  affection,  and  good  will  fi  their  kine,  in 
tendering  to  him  their  bills  of  subsidies  or  fif- 
teenths. 

Rot  Pari.  9  Hen.  4,  n.  7.  There  is  a  nota- 
ble  record  of  the  rery  richt  of  the  commons,  in 
the  form  of  lerant  by  phrliamcnt  of  supply  to 
the  king:  Archbihliop  Arundel,  then  Lord 
Chancellor,  in  his  speech  to  the  houses,  took 
for  his  theme  *  Regem  liouoriticnte,'  it  being 
then  a  time  of  instant  neces9ity. — ^The  com- 
mons, in  their  grievuiices,  complained  of  the 
default  of  safeguard  of  the  sea,  towards  which 
they  had  grante«l  a  ■ub»ifly  before ;   *  £t  pour 

*  taut/  (Note  this  for  the  reuson,  it  was  not 
spoken  simply,  as  Mr.  St.  John  ur^^es)  but '  pur 

*  taut  que  ills  ne  sont  obliges  a  eel  guerre  sus- 

*  teyner,  mes  sont  discharg'  de  re  exant ;'  and 
they  petitioned.  That  accordingly  it  would 
please  the  king  to  discharge  the  coomions,  but 
the  king  did  not  discharge  thens  qyod  nota. 
After  this,  the  Record  goeth,  that  there  was  a 
eonference  between  the  king  aud  iordsi  of  the 


material  form,  and  serves  to  make  good  and 
happy  expressions  of  love  and  wsity  between 
the  Mad  and  roeml)er<,  the  king  and  his  sub- 
jects. i3ttt  still  I  say,  that  it  is  the  king*s  right 
to  have  supply ;  that  supply  is  a  duty,  not 
merely  a  benevolence  firom  tlie  people,  in  case 
of  necessary  defence  of  the  kingdom.— And  this 
is  not  my  single  opinion. 

19  H.  6,  64  B.  Hody  Ch.  Baron, « Le  loye  est 
'  iuherite,'  that  is,  hath  right  of  inheritance  to 
have  fifteenths  in  his  court  of  parhameot :  ibr 
the  same  law  which  wills  tliat  the  king  defend 
his  people,  wills  also,  that  the  people  grant  to 
him  of  their  goods,  in  aid  of  I  heir  defence.— Be* 
sides,  I  prove  mine  opinion,  if  any  man  deny  it, 
unanswerably,  out  ot  the  very  writ  of  sammoos 
of  fwrliament :  in  it,  ■  Ardua  et  urgeutia  ncfO- 
'  tia,  regem  statum,  et  defensionem  regni  Au- 

<  gli«  et  ecdesias  conoementia^'  are  raeittioned 
to  be  the  cause  of  parliament. 

Now  1  pray  you  observe. — In  the  writ  of 
summons  to  the  peers  of  the  kingdom,  the 
words  are,  *  Super  dictis  negotiis  tractaturi  ve- 
'  ruQM);  cencii'  tmpensuri ;'  but  in  the  wrtt  ibr 
choice  of  knights  and  burgesses  to  serve  for  the 
commons,  the  words  are,  *  ita  quod  inihtes  pro 
'  se  et  comrounitate  cuniitatus  pneJicti,  nc  dicti 

<  cives  et  burgenses  pro  se  et  communitate  ci- 

*  iitatum  ct  burgorum  plenam  pute&tatem  ha* 

*  beant '  (what  to  do  ?)  *  ad  faciendum  et  con- 

<  sentiendum  his  qux  tunc  ihidem  de  commuui 

*  concilio  regni  nubtri  contigerint  ordinari  super 
'  negotiis  antediciis.'^So  the  words  are^  '  6^ 

*  cere  et  conseutire,'  to  matters  agreed  on  con- 
cerning the  defence  of  the  kingdom ;  there  are 
no  other  matters  meutiuued  in  the  writ  for 
summons  of  their  representative  body :  no  such 
words  as  are  in  the  peers  writs  are  in  theirs; 
yet  I  cannot  say,  and  so  I  desire  to  be  conceiv- 
ed, but  tliat  according  to  the  Record  of  9  lien. 
4,  tlie  comoMins  may  aUo  humbly  offer  their 
advice  to  the  king ;  (1m  y  nmy  shew  their  giiev- 
ances,  and  the  state  of  the  commons :  but  it  is 
plain,  that  the  principal  duty  belonging  to  the 
commons  is,  <  facere  et  cousentire,*  otherwise 
there  would  have  been  in  their  writ,  as  well  as 
in  the  peers,  '  super  dictis  negotiis  tractaturi, 

*  lerumque  consilium  impensuri.'-^Upon  this  I 
put  tlie  case,  and  argue  thus':  the  kingdom 
wants  present  provision,  necessary  for  -present 
defence,  to  be  in  readiness ;  this  provision,  the 
Case  so  fnUing  out,  most  be  so  speedily  made, 
as  that  it  would  be  daugerousy  in  reganlof  wbai 
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amy  hjipfieOy  to  fttay  for  an  assent  in  parlia- 
ment. Wdl,  in  tliis  c»se  there  is  a  duty  from 
the  suhjecty  and  a  necessity  that  the  thine  mast 
be  doue,  but  the  necessnry  fonn  for  thv  sub- 
jects assent  in  parliament  cannot  be  pursued  ; 
I  demand  what  must  he  done,  or  what  may  be 
done  ill  this  case,  nil  hunt  breach  of  law  ? — Is 
the  duty  lost  for  want  of  time  to  observe  the 
form  f  For  my  part,  I  understand  not  any  rea- 
son that  the  duty,  in  such  case,  should  be  lost; 
but  I  should  aftrecy  that  were  not  this  a  duty, 
vi  termini,  which  is  to  come  from  the  subject, 
in  such  a  case,  but  only  a  mere  benevolence, 
then  that  such  benevolence  could  not  by  law 
be  eiacted  wirhout  the  essential  part  of  it,  viz. 
the  subjects  assent  in  parliament. 

4.  I  confess,  that  by  the  fundamental  law  of 
England,  the  parliament  is  *  commune  conci- 

*  Itiim  regis  et  regni,'  that  it  is  the  greatest, 
the  most  honourable  and  supreme  court  in  the 
kingdom  ;  thit  no  man  ouglit  to  think  any  dis- 
hononrs  hie  thing  of  it:  yet  give  me  leave  to 
say,  that  it  is  but  a  Conrilmm  ;  to  say  so  is  no 
dishonour  to  it :  the  king  may  call  if,  prorogue 
ir,  fiissoive  it,  at  his  pleasure;  and  vihatsoever 
the  king  duth  thercm,  is  always  to  be  taken 
for  just  and  necessary. — We  roost  consider, 
•that  it  is  a  great  body,  moves  slowly  ;  sud- 
den dispatches  cannot  he  expected  in  it. — 
Besides,  though  the  parliament  cannot  err,  par- 
liament-men may  de  facto  :  etery  particular 
member  of  the  house  hath  his 'free  voice; 
some  nf  them  may  chance  to  make  scruples, 
vrhere  there  is  no  cause;  it  is  possible  that 
some  of  them  may  have  sinister  ends ;  these 
things  breed  delays,  so  they  may  disturbances. 
(I  would  to  God,  the  late  wofnl  experience  of 
this  kingdom  had  not  verified  these  specula- 
tions.) Yea,  there  have  been,  in  former  times, 
censures  of  parliaments  themselves :  the  good 
parliament,  temp.  £d.  3,  <  parliamentuin  in- 

*  doctorum,'  temp.  Hen.  4,  and  in  the  same 
king's  time,  if  we  believe  my  lord  Coke,  .11, 
lo.lld.  Brangwit,  id'estf  the  White-Crow  act. 
These  matters  are  considerable  in  such  cases  as 
ours  is. — Wherein  apparently  '  Mora  trahit 
'  periculum,'  and  to  foUow  the  rule,  '  Festina 

*  iente,'  is  most  dangerous. . 

5,  The  point  of  '  retentia  dominii  marjs' 
(which  is  iji  the  case)  is  not  of  an  ordinary  con- 
siderntion  ;  for,  besides  the  antient  inheritance 
and  right  which  the  crown  of  England  hath  in 
it,  it  is  obvious  to  every  judgment,  that  in  the 
continuance  or  not  c^ntmuance  of  it  to  the 
crown,  not  only  the  bene  cssCf  but  even  the  esse 
itself  of  the  commonwealth  doth  consist;  and 
ttierefureit  bcho\eth  the  subjects  acctlerare 
to  the  tuition  of  it :  slowness  is  an  areument  of 
stupidity,  or  want  of  that  sensibleness  of  the 
diminution  of  tluit  ri|(ht  which  every  subject 
ought  of  right,  and  hath  a  concerning  reason, 
to  propose  to  himself. 

Notable  are  the  words  in  the  Scotch  rolls, 

10  luJ.  S,  numb.  3.  In  a  writ  by  the  king  to  a 

.  gseat  part  of  all  the  kiugdom ;  '  Considerate, 

*  quiid  progenitores  nostri  reges  Anglise  dominii 

*  jnarii  et  trausmariui  passa^,  tous  prateritis 


*'  temporibus-cxtitcrunt,  et  plurimum  nos  tasde^ 

*  ret,  si  honor  no&rer  rreius  nostris  temporibus 
'  in  aliqoo  lederetur.  Quodque  omuts  Ihimines 

*  d^  regno  pro  defensione  ejusdera,  contra  hos- 
'  tium  invasioues,  teneutur  exponere  se  et  sua.' 
— I'he  writ  uherem  these  words  are,  was  a 
command  or  charge  laid  upon  the  subject, 
without  any  warrant  of  pailiament  for  it. — It 
was  a  writ  directed  to  all  earls,  barons,  knights, 
and  oiheis,  *  ab  ore  aquae  Thamesis  versus 
'  partes  occidentales/  which  included  divers 
inland  counties,— It  issued  upon  occasion  of 
David  de  Bruse's ,  having  a  great  navy  afloat, 
and  therewith  having  entered  Jersey  and 
Guernse)^.  The  writ  is  a  command  tb  tliose  to 
whom  it  is  directed,  '  Tantis  et  tarn  gmvibus 

*  periculis  itpmincntibus  debite  poaderatis,'  to 
treat  with  the  archbishop  of  Canterbury,  and 
other  great  men  assigned  by  the  king,  <  super 
'  dcfensione  reuni  et  populi.'  The  writ  con* 
eludes  thus,  <  iscire  vos  volumus,  quod  si  re* 
'  belles  au(  difficilcs  fueritis  in  prssroissis  in 
'  t^nto  et  tarn  grandi  necessitatis  articulo,'  the 
king  will  repute. those  '  rebelles,  aut  difficiles, 

*  tanquam  suos  et  regni  inimicos.' 

6.  Not  to  speak  of  necessity  in  general, 
which  is  of  itH^If  a  relaxation  of  laws,  and  serves 
for  a  dispensation^  even  by  the  equity  of  the 
law  itself:  in  our  cobe  there  is  a  necessity  in 
point  ofgovernment.^I  shall  put  you  a  case, 
where  an  express  clause  in  an  act  of  parliament 
hatli  been  doomed  void,  because  it  was  againsti 
a  mstter  of  necessity  in  point  of  government. 
2  II.  6, 6,  The  earl  of  Northumberland's  case. 
Kotu,  28  £d.  3,  and  42  £d.  S.  penal  acts  wer« 
made,  that  none  should  exercise  the  office  of 
sheriff  above  a  year,  although  that  he  have  a 
tion  obstante  ;  tluit  clause  of  *  although'  is  void, 
and  a  non  obstante muy  be  of  that  non  vbstante: 
no  reason  can  be  for  this,  but  because  it  takes 
a  necessary  part  of  government  out  of  theking's 
hands. 

7.  *  Salus  reipublics,'  by  aU  laws,  is  *  wh 

*  prema  lev,  et  summ^  oeccssaria.'  It  is,  wber« 
it  interposcth,  *  lex  Jegis.'  It  takes  away  par- 
ticular uiterests,  before  itself  give  place  for  that 
cause. 

8  £d.  4,  36  Hen.  8.  Dyer.  A  bulwark  for 
defence  may  be  built  upon  another  nan's 
ground,  <  iniito  domino/ — No  dower  or  third- 
ing  to  a  woman  of  a  castle  of  defence ;  it  may 
indanger  *  salos  republics,'  by  dividing  such  a 
piece. — An  alien  merchant  takes  a  lease  for 
years,  of  a  house  for  his  trade  uthis  is  a  good 
lease,  so  long  as  he  tradeih,  end  there,  is  no 
enmity  between  liis  king  and  ours ;  but  when 
he  ceaseth  trading,  or  il  war  happen,  the  king 
shall  have  the  interest  of  the  lease.    The  rea- 


son, it  is  possible,  that  <  salus  reipublicsK*  may 
be  concerned,  if  the  alieu*s  interest  in  it  should 
continue. 

8.  If  tliere  were  not  '  solus  reipubUcse'  in 
our  case,  yet  there  is  in  it  nt  least  *  bonum  pub* 
'  licum*  intended.  I  will  put  a  case,  wherv 
subjects  arc  bound  without  thvir  assent,  for  the 
*  bonum  publicum'  sake.  44  F.d.  3, 19.  Cham^ 
berlain  of  I^uiigi/s  case^  C^ke  $,  £^  63.  lubtt* 
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faitiiflts  of  «  tomn,  withoot  any  eusloiDy  SMy 
wake  ordioaBcei  or  by-laws  of  any  tbiag,  ^o 
iim»fuktie0  ;  and  in  such  cate,  tliose  vio  are 
abseuc,  and  so  uncanstntio^,   are  bouDd,  die 

*  l»aniim  pubbcmn'  is  ihe  canae. 

9.  PreMeiitioa  of  further  general  toischief, 
irfucb  may  enwe,  trencbetb,  ereo  bj  coostnic- 
tion  of  kw  kaeif,  upon  otber  men 'a  rixbts. 
Bar  tliat  •cauae,  puUiaj;  do«fn  a  house  winch 
is  oa  fire,  to  save  other  flMn*s  bosses,  is 
bMP^.  Higbiey*a  caw,  Co.  10,  139.  One  is 
liouBd  hy  prcacriptiooy  to  make  or  repair  walls, 
danmns,  or  such  like  against  waters  :  this  man 
is  sot  able  lo  do  it ;  a  small  breach  happens, 
n^ich  «itber  most  speedily  be  made  up,  or  a 
general  mischief  will  happen.  In  this  case  by 
•spoaitiaa  of  the  statute  of  sewecs,  and  by  an 
afoitjr  oat  oi  the  letter  of  «fae  laws,  ^rooaded 
ttpon  *  aaluc  pop.'  all  those  a  ho  are  witbin  tbe 
leaoi  are  to  be  taxed^  and  to  contribute  for  pse- 
aent ;  the  ability  of  faim,  whose  the  right  or  the 
burden  is,  W9n  txpedaia. 

10.  I  hoA  a  writ  in  the  register  '  de  Kpa- 

*  wiioiie  iacienda,'  which  is  cited  ia  Boiwles's 
Case,  Coke  11,  f.  «C,  b.  wiiereby,  if  tno  joint- 
CmaniB  be  of  a  bouse,  the  one  shall  have  a 
asm  of  'de  reparatione  fiMienda*  against  the 
•diar;  and  the  words  of  tlie  n^t  are,  <  ad  re- 
'  |iarBtinnem«t  sostentationem  ejosdem  domos 

*  lenetur ;'  where  the  word  *  tCDetur*  is  observ- 
able. £very  man  bath  an  interest  in  the  com- 
■iiasiasalth,  but  the  king's  interest  is  incom- 
iHustbly  beyond  other  men's ;  therefore  the 
jiing'  may,  by  a  like  reason  of  law,  coll  upon 
Ins  subjects  to  join  in  <o0atrtbuiion  with  him, 
tawi'di  the  repafmtioa  and  sustentatioa  of  the 
£dKS6k  of  the  coraonnwealtb. 

11.  In  the  ^reat and  commonvouchee's  case, 
18  li.  4,  14,  w  the  debate  of  this  cause  of  the 
Siesiriowioted  office  of  the  romuring  of  cloths 
in  liOadoB,  which  was  broaght*  to  parlfaneot,.; 
it  is  a  memorable  saying  of  Gascoigne  the  obief 
justioi,  'The  lung  may  charge  tl»  people  of 

*  te  realm  witboiu  special  aasent  of  the  com- 

*  aaons,  to  a  thing  which  may  be  profit  to  the 
**  common  people.'  This  saying  is  aitad  and 
fldlowed  in  the  Case  of  Monopolies,  Coke  11, 
f.60,tb.«utd  «o  it  is  very  commcmly,  upon  ar- 
^•aRnts*«oncerning  such  questions. 

19.  i  observe,  chat  though  the  pvecedcnto  of 
asriu«ad  execution  of  them,  for  assessing  the 
Vtfb^aetity  the  king's  eommand,  without  war- 
vent  of  iparlianient«  are  very  many  in  several 
•kings  ireigns ;  yet  there  is  not  any  picoedent  of 
amy  civil  action  brouglit  for  any  tninp  done  in 
4bfaier  ages,  upon  such  commands  of  the  king 
4IS  is  in  .our  case,  bat  only  that  one  of  the 
albbot  of  RtfberUbridge'i  case,  whiob  bath  been 
bitten  cited  ;  and  in  the  pleadmg  thereof  it  is 
iMknowledgad,  that  tlie  a«(istiBg  of  n>en*s  lands 
and  tenements  to  contribute  '  ad  coftodiam 
'*  maris*  by  the  king's  commands,  without  fix 
4>y  :consent  in  parliament,  'was  good  in  law. 
Andi-nase,  that  that  case  happened  and  wss 
in  agttatioa,  and  gave  fair  oaose  ai  dem«n«r, 
-Vi  nn  oppoomne  time  in  demurring,  if  the  law 
4ad*beM«tbaswite;  for  it  happened  at  ibut 


vety  time,  mhftm  Abe  atatote  Dtt  Talb^  aoo 
CoQcbdeado  waaAade,  or  in  baiMnenng.  If 
only  one  action  brought  beretolbre,  itaa  4s- 
runJ%  it  were  aot  to  be  regarded,  though  it 
bad  bten  against  the  king's  power;  but  wises 
that  one  is  assertifv  of  the  tegal  ^lOwier,  it  ia 
to  be  seafieGied  nore  than  as  a  single,  I  neaay 
as  a  ^imgidmrU  probaiio  of  it. 

Laatly,  £  observe,  that  upoa  i^vances,  or 
con^dauits  an  parbanwot,  which  have  bees 
almost  iofinitef  and  upon  all  occssieaaia  foraaer 
tines,'  no  one  rooatd  hath  been,  or  I  tbittk 
can  be  cited,  that  in  case  when  «baiges  base 
been  imposed  without  oomaion  assent,  4ot  the 
Accessary  dei'enoe  of  the  ikinfidom  in  an  iiwlaf 
articie  of  necessitv,  any  king  bath  ever  s»- 
swered,  or  assented,  that  such  charge  bath  been 
agaioat  the  bws  or  liberties  of  the  sulMceC. — 
Neither  the  reclamation  of  the  subject  J^ne  on 
bis  side,  nor  the  single  commandii^;  rescripts  cf 
the  aavereiga  alone  oa  bis  side,  are  of  atttbi>* 
rity  to  preserve  the  law  ;  but  if  there  be  a  coor 
curreuce  of  king  and  subject,  that  is  it  wberebf 
a  judge  may  ground  his  resahition. 

As  for  tiiat  one  of  S  R.  2,  which  cometb  near* 
est  in  that  kind,  but  bath  not  the  king^  no* 
knowledgment ;  I  note,  that  it  was  »pon  a  deti- 
beratiou,  before  tlae  charji^  imposed:  and  tmlgr 
I  think  that  if  the  charge  in  tbat  case  bad  beau 
first  imposed  and  ctdleoted,  upon  coBspbunt 
against  it  afterwards,  it  would  aewr  have  beep 
adjudged  fijr  unjust.  Many  things  ase  mw 
tiooed,  and  sametimes  denied  to  be  lawful  be- 
fore they  are  done,  which  faciO'  TaJemt^  a^ich 
being  done,  are  good  and  valid  in  law.  If  a 
question  be  made  of  tliat  which  of  itseU  isJasv- 
(ul,  the  veiy  making  the  question  makes  it  qoes- 
tionabie,  and  .may  draw  on  an  opinian  dmt  it  is 
not  lawful. 

Bot.  PaiL  4  U.  4,  num.  98,  et  Eat.  Pari.  6, 
H.  4,  num.  9,  you  shall  find,  that  tbe  conasoos 
haWn^  considfved  of  the  wars  of  Sontkwwl,  tbe 
rebeUian  of  Wales,  the  safeguard  of  the  sea,  9t 
etpedalaaU  tbe  defence  of  the  realoi,  tbery 
granted  a  sulisidy,  but  with  protestation  that  it 
should  not  be  an  esample  to  charge  the  con»- 
mons  hereafter  with  Any  manner  of  sobsidies 
for  the  wars  of  Scotland  or  Wales,  or  tbe  safe- 
guard  of  tbe  sea,  or  tbe  marines  of  Calais  or  Jre- 
landywitbootoonaeatin  parUaosent.  I  observe, 
tbat  there  is  not  a  word  in  this  praftestatton, 
tbat  tbe  suljects should  not  be  chanred  without 
conaent  in  parliament  ibr  tbe  deteace  of  the 
realm,  though  there  were  a  little  befinre  an  ex- 
press mention  of  it,  and  that  with  an  r«ir<W- 
ment.     On  the  other  side,  there  is  a  ctoud  of 

precedents  of imbadung  of  arivate  mens 

ships,  in  case  of  necessity  of  defence  of  tbe 
realm,  and  salegonrd  of  the  asas,  command  of 
makiaggalleysudbaUingers  sumptibuMpropriit, 

ArAiying  and  apparelling  of  soldiers,  and  vic- 
tualling and  conducting  them  in  ibis  case  of  oe* 
cessary  defeuoe, '  prapriis  sumptibus,'  of  aeve- 
lal  towns  and  counties,  as  well  inland  as  nmri- 
time;  the  express  words  of  the  king  scommandt 
in  such  cases,  by  his  writs  diiected  to  the  re- 
speotivtt  «heri&  juid  .bead  aSitrnttf^t^  l^mi 
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they  should '  lemri  facere  expensm  d«  comita- 

<  tibus,'  sometiiaes  <  coniitatuum/  sometimes 

*  villarum/  as  tbe  case  was :  wherein  note  the 
words,  <  levare  facere;'  and  in  what  maaoer 
the  sheriffs  levies  are/  viz.  assessment  by  him^ 
self,  and  collection  bj  himself  and  ministers, 
I  think,  few  are  ignorant. — Amongst  which 
kinds  of  writs,  some  oT  48  Henry  3,  are  rcs- 
Diarkable  for  these  words  in  thom,  '  Cum-  | 
^  que  adhuc  necesise  sit  propter  casus  forttii-  ; 

<  tos  ad  securitatem  et  detcQ^innera  rcgni,  de- 1 

*  fensionem  habere  promptam,  contra  alieni-  j 

*  genarum  adventum,'  &c.    Inter  alia  sic  Rot.  , 
Claus.  48  H.  d,  m.  'i.     A  writ  to  the  town  of  I 
Bedford.     So  still  the  pressure  is  according  to  | 
the  occasion,  instant  provision  raised  whereby 
a  promptitude  may  be,  not  staying  a  provision  j 
by  parliament,  which  cunctation  might  be  op- 
posite to  promptitude.    Also  the  French  Roily 
£1  £d.  3,  pars  S,  m.  9,  Co.  11,  shews,  that 
whereas  a  subsidy  out  of  the  wools  had  been 
granted  to  endure  fer  a  certain  time  only,  yet 
the  king,  *  necessitate  compulsus,  de  consilio 

*  prslatorum,  magnatum,  et  aliorum  de  concilio 
'  suo,'  (not  *  per  commune  conciliupi ')  did  or- 
dain '  quod  subsidium pnedictum  levetur usque' 
a  further  time. 

Close  Roll,  1  R.  2,  m.  18,  many  writs  were 
directed  to  the  baiUffii  of  the  several  towns  of 
Cambridge,  Huntingdon,  Nottingham,  Derby, 
Liueoln,  Gloucester,  Worcester,  St.  EdmondV 
biiry,  and  Thetford,  reciting  a  former  command 
of  the  king  to  these  several  towns,  to  provide 
several  bai lingers, '  ad  castas  validiorum  et  roa- 

*  gis  divitum  hominum  '  of  those  towns.  Now 
b^  those  writs  the  king  declared  to  them,  that 
xidebatur  to  the  king  and  his  council,  that  they 
who  had  10/.  and  upwards  in  8;oods,  should  con- 
tribute^  and  not  others ;  and  commands  those 
bailifis  to  compel  men  of  that  ability  to  contri- 
bute, '  per  districtionem  si  necesec  fofet,  et 

*  aliis  viis  et  modis,  quibus  melius  viderint  expe- 

*  dire.' 

I  spare  iterations;  I  conclude  my  second 
general  head  with  my  subscription  again  proved 
hy  my  judgment,  bv  wliat  I  have  said  before  : 
That  when  the  good  and  safety  of  the  kingdom 
in  seaeral  is  concerned,  and  the  whole  kingdom 
in  danger,  the  kiuz  may,  by  writ  under  the  great 
•eal,  command  all  the  subjects  of  the  kingdom 
at  tbeirvchaiiges  to  provide  and  furnish  ships  for 
the  defence  and  safeguard  of  the  kingdom,  and 
may  by  law  compel  the  doing  thereof.  And 
that  in  such  case  the  king  is  the  sole  jud^e  of 
tlte  danger,  and  when  mid  how  the  same  is  to 
be  prevented.  And  how  many  more  have  sub- 
scribed to  this  tenet  it  is  not  unknown ;  tbe  re- 
cords of  the  general  courts  of  justice  of  the 
kingdom,  manifest  to  sudi  as  will  look  into  them. 

The  Thikd  General  Head. — I  have  done 
with  my  second  general  head,  and  come  now 
to  my  third;  which  is,  to  consider  the  acts 
of  parliament,  answers  to  petitions  in  parha- 
ment.  Magna  Charta  la\%s,  which  concern  the 
king's  proceedings  in  this  case. 

1.  St.  Edward's  laws  have  Dnnegelt  men- 
tioaed  in  them ;   see  cap.  IS;  but  uot  another 
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syllable  pertinent  to  tliis  case,  saving  tliat  the 
church  and  people  are  itee.,  have  liberties  and 
customs  belonging  to  them  of  right,  which  is  not 
by  any  denied. 

2.  I  find  that  there  was  a  Magna  Charta  Li- 
bertatum  liegui  made  by  Henry  1,  the  Beau* 
Clerke,  in  which  is  this ' clause,' Tluil  <  Militea 
'  possidereut  terras  doroinicarum  suaruui  quie- 

*  tas  ab  omnibus  getdis'  (*  guelt'  signifieth  a 
sum  of  money.)  And  yet  amongst  the  laws  of 
his  time,  as  appearetli  by  Leges  Hen.  1 ,  c.  16, 
this  is  one  which  I  cited  before, '  Danegcldum, 

*  i.  e.  Xld,  de  unaquaque  hida  per  annum,  si  ad 
^  terminmn  non  reddatur  wita  emcndetur ' 
(which  signifieth  an  amerciament.)  * 

S.  The  Magna  Charta  of  king  John,  made  at 
Running-mead,  hath  been  cited  by  Mr.  Uam^ 
den's  counsel,  and  urged  to  be  an  act  of  parlia- 
ment; the  words  inferred  out  of  it  are,  *  NuW 
'  Inm  scotagjiun  vel  auxilium  capiat ut  in  regno 

<  nostro,  nisi  ad  corpus  nostrum  redimendum,  et 

<  primo^enitum  filium  militem  faciendum,  et 
^  ad  -primogenitam  fiiiam  nostram  semel  mari- 

<  tandam ;    et  ad  hoc  non  6at  nisi  ratioacdMie 

<  auxilium,'  &c.— The  words  pitched  upon  are 

*  nullum  auxilium '  a  general  negative ;  I  have 
touched  before  the  signification,  of  the  words, 
'  Aid,  anitilium ;'  I  will  answer  the  words  far- 
ther anon,  together  with  other  statutes,  which 
have  as  general  and  further  negative  words.— 
Observe,  But  tliere  is  no  question  but  Running 
mead  Mag.  Ch.  was  no  statute,  nor  ever  wae 
taken  for  one,  saving  in  those  pans  wherein  it 
and  Mag.  Ch.  of  9  Hen.  S,  do  concur :  te  give 
but  one  reason,  tell  me  when,  after  king  John'e 
time,  wens  35  baions  appointed,  according  lo 
that  which  is  contained  m  Running-mead  Mag- 
na Charta.  If  there  were  any  great  matter  m 
'  nullum  auxilium,'  it  is  observable  that  those 
words  are  not  in  Magna  Cbarta  of  9  H.  3,  and 
that  is  the  Magna  Cbarta  which  hath  the  fre- 
quent confirmations.  Li  Confirmatio  Charta- 
rum  25  Ed.  1,  there  is  mention  of  that  Magna 
Charta  of  Henry  3,  bv  name,  and  none  of  tnat 
king  John's  Magna  Charta.  Certainly  there 
were  some  <  iniqua '  in  the  Magna  Cha/tA  of 
kin^  John ;  the  barons  did  in  t^  king's  time 

*  iniquura  petere  ut  aequum  fcrrent,'  otherwise 
that  Magna  Charta  would  have  been  also  con- 
firmed, as  well  as  his  successor  Henry  3. — And 
I  pray  you  note,  that  after  the  <  nullum  auxi- 
'  lium  '  there  follows  on,  '  nisi  ad  corpus  nos- 
'  trum  redimendum;'  If  for  that,  then  ceruinly 
much  more  for  the  redeeming  of  the  whole  body 
of  the  commonwealth,  which  is  our  case. 

4.  The  Magna  Charta  of  9  U.  3.  which  is  the 
oiten>confirmed  Magna  Charta,  though  it  allow- 
all  tiie  liberties  of  the  subjects  then  claimed, 
hath  no  special  words  pertinent  to  our  question, 
which  is  a  matter  observable  ;  for  charges  for 
the  defence  of  the  kingdom  commanded  by  the 
king  out  of  parliament,  were  frequept  both  a 
and  before  that  time.  In  it  there  are  only  ge 
neral  words  of  '  habeant  libertates  suas  ;*  out 
of  which  ^^ords  *  suas*  I  do  observe,  First^  A 
right  of  the  subject  in  his  liberties,  they  are 

*  sux.'   Secondly,  Those  liberties  which  the 
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subjects  must  <  habere/  must  be  '  sus/  that 
is,  such  liberties  as  are  fit  tor  a  subject,  as  are 
compatible  wiih  the  relation  between  a  king 
and  a  subject  The  words  are  not  omnes  Uber- 
tatest  all  manner  of  liberties,  but  *  suas,'  that 
is,  liberties  proper  for  them,  or  such  liberties 
as  they  are,  in  good  construction,  capable  of. 
And  indeed    '  Quicqoid  recipitur,  ad  modum 

*  recipients  recipitur/ 

14  H.  7,  f.  11.  The  abbot  of  St.  Bartholo- 
mew's  bad  a  charter  from  king  Henry  3,  that 
he  should  be  as  free  in  his  lands,  as  the  king 
was  in  bis  crown ;  yet  these  general  words  pass 
for  no  more  than  a  subject  incapable  of;  he 
iHust  notwithstanding  tho!>e  swelling  words,  pay 
finc^'  for  alienntiort  without  licence,  admit  the 
king's  valect  to  a  corody,  and  such  like.  But 
in  that  Magna  Ghana  of  9  Hen.  3,  cap.  90, 
there  is  this  claube,  '  Et  si  nos  adduxerioius 
'  vel  miserimus  eum  iu  exercitum,  &c.'  which 
proves  the  king's  right,  even  by  that  statute, 
to  dispose  of  the  bodies  of  his  subjects  for  his 
army.  Also  cap.  30,  there  is  a  clause,  that 
^  omnes  mercatores'  shall  have  safe  conduct, 
And  liberty  *  ad  eroendum  vel  vendendum,  sine 

*  omnibus  malis  tolnetis,  per  antiquas  et  rectas 

*  consuetudines,  praterquam  tempore  belli  ;* 
which  shews,  tliat  in  *  tempore  guerrae  mala 
f  tolneta'  might  be  set  up,  they  were  not  then 
'  mala  toloeta.'  '  DominUs  opus  habet,'  made 
them  <  tolerabilia  et  toleranda ;'  in  our  case, 
we  have  '  tempora  guerrina.' 

5.  Confirmatio  Chartarum,  which  was  85 
£d.  1,  is  the  next  statute  whereof  tliere  is  any 
colour  for  Mr.  Hampden ;  the  words  thereof 
are, '  Que  pur  nul  besoigne  tielx  maners  de* 

*  aydes,  mises,  oe  prises,  ne  prenderomer  fors- 
'  que.de  com'  assent  de  tout  le  realme,  saves  les 

*  ane*.  aydes  et  prises  dues  et  aocustomes.'  But 
this  statute  hath  not  been  stood  upon,  because 
of  the  '  saves  les  anc'  aydes,  &c.'  That  which 
is  saved  or  excepted  is  clearly  out  of  the  body 
of  tlie  law. 

6.  But  then  comes  the  statute  De  Tallagio 
noo  Concedendo ;  which  of  what  tim»  it  was, 
non  constat.  It  was  between  25  and  34  Ed. 
1.  I  do  agree  that  to  be  a  statute  or  an  act  of 
parliament :  The  recital  in  the  Petition  of  Right, 
3  Car.  Binds  up  my  judgment  to  affirm  other- 
wise. The  words  of  that  statute  are  general, 
without  any  saving  or  exception,  *  Nullum  tal- 
<  lagium  vel  auxiliuro,  per  nos  vel  haeredes  nos- 
'  tros  in  regno  nostro  ponatur  sen  levetur  sine 

*  voluntate  et  assensu  archiepiscoporum,  epis- 
'  coporum,  comitum,  baronum,  militum,  bui^ 

*  gensium  et  aliorum  liberorum  connnuuiae  de 

*  regno  nostro.'  These  words  indeed  are  gene- 
ral :  but  for  a  true  and  just  exposition  of  Uiem, 
the  occasion  of  the  hard  pressing  to  have  that 
general  statute  is  to  be  considered.  King  £d. 
1,  had  right  to  dukedoms  and  earldoms  in 
Prance,  and  great  wars  he  had  with  the  French 
king  about  them.  Great  troubles  also  he  had 
out  of  Wales  and  Scotland.  He  was  in 
Flanders  about  auxiliary  wars  against  the 
French  king,  both  at  the  making  ef  Confirmatio 
Chartarum,  and  of  Tallagio  nun  Coocedendo. 


He  had  a  little  before,  in  the  23d  of  his  reign, 
caused  scrutinies  to  be  made  throughout  the 
kingdom,  to  raise  moneys  forsopf^y  ofhis  great 
and  pressing  occasions  for  these  wars,  which  in 
truth  did  not  immediately  concern  the  defence 
ofhis  kingdom  ;  for  if  he  would  have  let  those 
wars  alone,  be  might  have  had  quiet  enough  for 
his  kingdom  of  England.  Upon  the  said  sera- 
tiny  search  was  made,  where  and  in  tho»e  trea- 
suries or  hands  monies  were,  whereby  the  king 
might  be  fumiahed;  and  indeed,  the  king's  mi- 
nisters took  the  moneys  they  found  upon  the 
scrutiny  as  borrowed  for  the  king,  though  it 
were  against  the  owner's  wills  to  lend  them  ; 
And  amongst  others,  for  the  most  part,  thej 
lighted  upon  the  treasurers  of  religious  houses, 
many  of  which  had  coffers  well  stored.  ll>e 
religious  men  being  thereupon  oppressed  them- 
selves, incensed  the  great  men  against  the 
king ;  and  by  that  means,  and  the  palpablenesr 
of  the  injury,  the  great  lords,  especially  the 
then  constable  and  marshal  of  England,  Bohun 
and  Bigot t,  stood  out  against  the  king  with  a 
great  deal  of  stifihess;  and  at  last  the  king  be- 
ing in  a  streight,  and  to  pacify  one  extremity 
with  }rielding  to  , another,  passed  the  act  De 
Tallagio  non  Concedendo,  without  the  excep* 
tion  or  the  saving  of  tlie  antient  aids  which  was 
in  Confirmatio  Chartarum.  But  it  is  plain, 
that  these  general  words  were  never  meant, 
either  on  the  king's,  or  on  the  great  lords  and 
other  subjects  sides,  to  be  absolutely  general  fen- 
all  cases :  for  notwithstanding  those  words,  the 
aids  *  pur  fairc  fitz  chevaher  et  pur  file  marier,^ 
continued,  and  so  did  the  king's  power  to  army 
and  send  soldiers,  *  somptibus  villarura  et  co- 
*  mitatuum,'  into  remote  parts  of  the  kingdom , 
out  of  their  proper  counties,  for  the  defence  of 
the  realm,  asappeareth  in  the  continual  practice 
in  that  king's  and  his  successors  times ;  as,  if  I 
had  time,  I  could  make  good  by  a  long  succes- 
sion of  precedents,  appearing  upon  records. 
See  a  notable  apology  or  remonstrance  publicly 
made  by  king  Ed.  1,  m.  25,  enrolled, concerning 
bis  proceedings  at  that  time  in  this  business, 
whereby  that  is  made  good,  which  I  have  be- 
fore alledged.  But  besides  this  answer,  I  shall 
give  a  further  answeV  to  this,  and  the  other  sta- 
tutes, when  I  shall  have  perused'  all  of  diem. 

7.  The  i^ext  statute  urged  is  14  £d.  3,  in  the 
second  parliament  of  that  year ;  in  which  star 
tute  there  is  a  recital  of  a  gr9nt  in  the  same 
parliament,  of  tlie  ninth  part  of  the  goods  of  the 
commons  for  two  years ;  the  king  willing  to 
provide  for  the  indemnity  of  the  commons, 
willeth  and  granteth  to  the  same  prelates,  &c. 
(wherein  note  the  word  the  tame)  that  the  said 
grant  which  is  so  chargeable,  shall  not  be  ano- 
ther time  had  in  example,  nor  that  they  (which 
must  be  construed  the  j»me  prelates,  &c.)  be 
from  henceforth  charged,  i»or  grieved,  to  make 
up  any  aid,  or  to  sustain  any  charge,  if  it  be 
not  by  common  assent,  and  thi^t  in  parliament : 
And  that  all  the  profits  rising  of  the  said 
aid,  and  of  all  wards,  marriages,  customs  and 
other  profits  rising  out  of  the  realm  of  England, 
shall  Le  spent  upon  the  mainteiumoe  of  tite 
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realm,  and  of  the  wan  in  Scotland,  and  France, 
and  in  no  place  elsewhere,  during  the  said 
wars. 

Note,  that  the  general  clause  wiiich  is  urged 
to  be  in  this  statute,  conieth  in^^  the  middle 
part  of  the  statute,  and  is  coupled  with  other 
matter,  witiich  was. but  temporary;  and  there- 
fore in  my  judgment  that  general  clause  wns 
meant  to  be  but  temporary,  viz.  during  the  con- 
tinuance of  the  war:i  which  were  tlieii  on 
fo(»t ;  and  was  never  meant  to  be  a  perpetual 
disdiarge  for  ever  of  all  manner  of  charges  and 
aids,  as  appenreth  for  that,  uotwiihstanding 
tliat  clause,  king  £d.  3,  did  bhortiy  afterwards> 
and  during  all  his  reign,  as  fre(|uently  charge 
tlie  subjects  for  defence  of  the  kingdom,  as  ever 
he  had  done  before :  He  had  also  his  aids  <  pur 
'  faire  fitz chevalier  et  pgr  file  tjiarier,'  after  that ; 
which  if  the  words  were  to  be  expounded  gene- 
rally and  perpetually,  neither  he  nor  his  succes- 
sors could  have  had.  And  it  is  worth  the  ob- 
servation, that  this  statute  is  never  mentioned 
in  the  Petition  of  Right,  as  T.dlagio  non  Con- 
cedendo,  and  25  £d.  3,  by  names  are :  and  yet 
if  this  had  been  a  perpetual  statute,  tliere  wa^  as 
great  reason  to  have  mentioned  it  as  any  other 
statute. 

8.  I'he  next  statute  urged  is  the  Petition  of 
Right,  3d  of  the  kinjc^s  reign. — This  petition 
reciteth  the  statute  De  TuUagio  non  Cunce- 
dendo,  and  the  statute  of  25  £d.  S,  against 
loans  and  other  things  :  Then  cometh  the  peti- 
tion it»elf,  which  is  an  humble  prayer  to  his 
majesty,  by  bis  subjects,  that  no  man  hereafter 
be  compelled  to  make  or  yield  any  gifl,  loan, 
benevolence,  tax,  or  such  hke  charge,  without 
common  consent  by  act  of  parliament :  And 
bis  majesty's  gracious  answer  in  parliament  is, 
'  Soit  droit  fait  comme  est  desire/  After  this, 
bis  majesty,  that  knows  his  own  heart  and  sin- 
cere meaning  best,  in  his  second  speeches  to 
both  houses,  amongst  other  thin^  saich,  and 
tliat  most  justly  and  truly,  <*  That  it  must  needs 
be  conceived  that  he  had  granted  no  new,  but 
only  confirmed  the  antient  liberties.'* 

I  observe,  there  is  no  express  clause  in  any 
of  those  statutes  which  I  have  before  cited, 
that  no  charge  shall  be  imposed  without  com* 
mon  consent,  no  not  for  necessary  defence  of 
the  kingdom:  And  if  such  a  clause  had  been 
offered  to  have  been  exprest,  besides  that  I 
doubt  of  what  validity  it  had  been,  I  certainly 
believe,  that  neitlier  kini;  £d.  1,  nor  king  Ed.  3, 
nor  our  sovereign,  would  ever  have  yielded  to 
so  dishonourabfe-  and  unjust  an  expression.— 
But  ail  the^  several  statutes  being  general,  and 
halving  no  particular  expressions,  I  conceive 
that  accordmg  to  all  rules  of  law,  for  exposition 
of  statutes,  those  three  statutes,  De  Talla^io 
non  Concedeado,  25  £d.  3,  and  the  Petition 
of  Right,  must  have  a  reasonable  intendment, 
«nd  that  by  a  common  and  just  equity,  for  ex- 
position of  those  three  statutes,  aids  and 
char^e^,  for  so  necessary  a  purpose  as  the  de- 
fence of  the  kingdom ;  and  *  salus  reipublicc' 
will  be  clean  out  of  the  law,  as  fully  as  if  they 
Ittd  been  precisdy  excepted;  «ad  it  other  ex- 


position be  made  according  to  the  lettcfr  only, 
ie  might  truly  be  said  tt(  such  a  literal  exposi- 
tion. That  titera  occidity  tliat  laws  made  for 
the.good  of  the  commonwealth,  will  prove  tho 
bane  and  ruin  of  it. 

1  will  give  you  a  taste  of  some  expositions  of 
statutes,  with  restrictions  of  the  generality  of 
the  words  of  tliem*  though  they  be  general  negar 
tives.  The  cases  I  could  put  are  very  many, 
hut  I  will  cite  only  a  few,  and  tho^  such  at 
are  nppliable  to  the  reason  of  our  case. 

Dyer  361.  The  statute  of  Glocester  saith. 
That  tenants. for  lives  or  years, '  nullum  facieiK 
vastum  ;'  yet  a  waste,  whereby  the  land  leased 
'  melioratur,'  is  no  waste  within  that  statute.— 
The  statute  of  Westminster  the  second  saith. 
That  tenant  in  tail  shall  not '  per  factum,  ve( 
*  feoflfamentum/  do  any  act  to  the  prrjudice.of 
his  issue :  Yet  43  Ed.  3,  Octavian  lAmbert's 
case  is,  tenant  in  tail  of  lands  whereto  a  stranger 
hath  title  of  entry ;  to  gs>in  a  release  of  this- 
title,  and  for  defence  of  his  estate,  by  his  deed 
graoteth  a  rent  change  out  of  the  lands  intail- 
ed ;  this  grant  bindeUi  his  issue,  so tiiat  be  shall 
hold  the  land  charged,  notwithstanding  the 
general  words  of  the  statute.— There  was  « 
statute  made  14  Ed.  3.  That  for  every  sack 
of  wool  carried  out  of  the  realm,  the  merchant 
shall  find  surely  to  bring  into  the  kingdom  bul- 
lion, that  is,  silver  to  tM  value  of  2  marks,  and 
to  take  for  it  2  marks  in  coin.  36  Ed.  3,  an 
act  was  made,  That  whereas  the  commons  bad 
granted  a  great  subsidy  out  of  their  wools  to 
the  king  for  three  years ;  the  king  granted,  that 
after  those  three  years,  nothing  shall  be  taken 
of  the  commons,  out  the  ancient  custom  of  1 
mark  for  a  sack  of  wool.  And  46  Ed.  3,  ano- 
ther act  was  made.  That  no  imposition  or 
charge  shall  be  put  upon  woob,  others  than  the 
subsidy  and  custmn  granted  to  the  king,  tan» 
parUamtni. — Upon  long  debate  adjudged.  That 
notwithstanding  these  two  latter  general  sta* 
tutes,  ^et  tlie  finding  of  sureties  for  bringing  in 
of  bullion,  enjoined  by  14  Ed.  3,  was  not  taken 
away  by  either  of  those  two  latter  statutes. 
And  in  that  case,  besides  the  fonner  rule  of 
equity  put  by  me  for  exposition  of  general  sta- 
tutes, another  reason  is  given,  applicable  also  to 
our  case,  namely.  That  every  statute  shall  be 
taken  Uie  most  beneficially  for  the  king. 

Pusch.  13  Jac.  In  the  Star-Cbamber,  where- 
as the  statute  of  1  Rich.  3,  c.  S,  saith.  That 
the  subjects  shall  not  be  charged,  by  any  chaige, 
executions  or  impositions,  calM  a  Benevolence, 
nor  by  such  like  diarge ;  yet  one  Mr.  Oliver 
St.  John,  a  Wiiuhire  gentleman,  being  brought 
to  the  bar,  protenus,  for  writing  a  letter  to  tbo 
mayor  of  Marlborough,  against  a  course  tbed 
bolden,  for  trying  what  money  rich  and  able 
men^^vould  give  unto  king  James,  of  their  to* 
luntary  free  will ;  it  was  resolved  by  the  whole 
court  of  Star-Cbamber,  with  the  then  chief- 
justice's  advice,  that  a  commission  to  treat 
what  men  would  give  voluntarily  to  the  king, 
was  not  within  tlte  statute  of  1  R.  -S,  thnuglk 
the  words  were  general ;  and  Mr.  &t.  J«hn  was 
grievously  cemured  fvr  his  inveighing  by  hie 
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letter  against  the  awarding  of  the  commission. 
I  conclude  this  matter  with  an  answer  hy 
Mr.  Solicitor,  aptly  given  to  Mr.  St.  John,  who 
urged  this  clause  out  of  the  laws  of  king  W.  1, 
c.  55.  *  V-^olumus  ul  uranes  liheri  homines  resni 

*  niistri  hnbcant  terras  suas,  bene  et  in  pace, 

*  liheri  nb  omni  exactione  iiijusta  et  ab  omni 

*  tailagio,  ita  quoil  nihil  ab  eis  capintur  vei  exi- 
'  ^atur  nisi  servitiam  sumn  liberum,  quod  de 

*  jure  nobis  facere  debcnt,  et  prout  siatutum 

*  est  et  a  nobis  eis  datum  et  concessum  jure 
'  haereditario   per   communi   concilium   totius 

*  jejjni/ 

You  see  here  are  general  words  referring  to 
ft  general  act  of  parliament;  yet  afterwards,  c. 
!>9,  are  these  word?,  *  Statirimus  ut  omnes  libcri 

*  homines  totius  regni  sint  (ratres  conjurati  ad 
'  monurchiam  nostram  et  ad  regnum  nostrum, 
'  pro  virihus  suis  et  facultattbus,  contra  inimi- 

*  cos  pro  posse  siio  defendendum  et  virilitcr  ser- 
'  vanduni/  This  latter  clause  shews  the  inten- 
tion of  the  act  of  parliament  formerly  set  down, 
that  notwithstanding  the  general  words  of  the 
ftct,  it  eitendeth  not  to  cases  of  common  de* 
fence  of  the  kingdom,  or  where  '  Salus  monar- 

*  chiae  regis'  or  *  reipoblica  periclitalur.' 

I  hare  now  done  with  the  genera)  negative 
statutes,  strongly  urged;  and  I  think  I  have 
eiempted  the  question  of  oar  case  from  the 
purview  or  intention  of  those  statutes.  But 
besides  those  statutes,  Mr.  Hampden*s  counsel 
hath  urged  some  statutes  that  no  soldiers,  or 
men  at  arms,  should  be  enforced  to  go  oat  of 
their  proper  counties,  without  yvages  from  the 
king.  I  will  not  let  tliose,  because  .urged, 
though  pertinent  in  the  generality  only  of  the 
people's  liberties,  pass  unexamined. 

The  statute  of  Winchester  13  Bdw.  1,  c.  6, 
was  cited  for  that  purpose.  The  words  are, 
-'  Every  man  shall  have  in  his  house  harness  to 

*  keep  the  peace,  after  tlie  antient  assize.'  And 
sheweth  wlmt  the  antient  assize  was.  And 
then  there  is  a  clause  for  fresh  suits  after  felons, 
from  country  to  country;  and  indeed,  in  case 
of  fresh  suit  after  a  felon,  none  is  bound  to  go 
out  of  his  county.  But  as  to  the  point  of  goir.g 
without  wages  out  of  the  counties  for  defence 
of  the  kingdom,  not  a  word  in  my  book  in  that 
statute. 

Then  cometh  1  Ed.  3,  c.  5,  the  second  par- 
liament ;  the  words  are,  the  king  wills  that  no 
man  be  charged  to  arm  himself,  otherwise  than 
he  was  wont,  in  the  time  of  former  kings  of 
England  ;  and  that  no  man  be  compelled  to  go 
out  of  his  county,  but  where  necessity  reqnireth, 
and  sudden  coming  of  strong  enemies  into  the 
realm  ;  and  then  it  shall  be  done  as  hath  been 
used  in  limes  past,  for  the  defence  of  the  realm.' 
— Nota.  That  before  this  statute,  the  use  was 
for  men  to  go  in  such  case,  *  propriis  sumpti- 
"bus,'  as  appeareth  by  many  precedents. 

In  the  same  year,  1  Ed.  3,  c.  7,  the  com- 
mons complained  of  commissions  to  prepare 
men  at  arms,  and  to  convey  them  to  the  king 
into  Scothmd,  Oascoine,  or  elsewhere,  at  the 
charge  of  the  shires ;  and  that  the  king  hath 
flot  before  this  time  giveo  any  wagot  to  the 


preparers  and  conveyers,  nor  soldiers,  whrrehy 
the  commons  have  been  nt  great  charge.  To 
this  tlie  king's  answer  is,  The  king  wilb  that 
shall  be  so  done  no  more. — ^Nota.  But  note  by 
the  very  complaint,  that  neither  the  complaint 
nor  answer  are  applicable  to  case  of  necessttj, 
for  safeguard  of  the  kingdom. 

Then  18  £d.  3,  c.  7,  I'hac  men  of  arms  cbo- 
sen  to  go  ih  the  king's  service  out  of  England, 
shall  be  at  the  kind's  wages,  firom  that  day  thst 
they  depart  out  of  the  counties  where'  they 
were  chosen,  till  they  return.  This  statute  ex- 
tendeth  not  to  case  of  necessary  defence.  Be- 
sides, the  provision  is  against  going  out  of  Eng- 
land, which  is  not  in  our  case. 

Then  Q5  Ed.  3,  8.  No  man  shall  be  con- 
strained to  find  men  of  arms,  other  than  those 
that  hold  by  such  services,  if  it  be  not  by  com- 
mon assent  and  grant  in  parliament. — ^This  ex- 
tendeth  not  to  defence  of  the  kingdom.  Be- 
sides, it  is  a  provision  for  particular  men  spe- 
cially required.  Likewise  it  is  only  against 
finding  the  bodies  of  men  of  arms.  Bat  press- 
ing of  soldiers  or  men  of  arms,  to  sen-e  in  ail 
manner  of  wars,  hath  been  always  so  frequent  ^ 
both  in  old,  late  and  modern  times,  thnt  it  were 
a  needless  labour  to  prove  that  which  every 
man*knoweth. 

All  these  statutes  of  1,  18,  and  ^  Ed.  d, 
are  confirmed  by  parliament,  4  H.  4,  c.  13,  and 
yet  Rot.  Parf.  5^  11.  4,  numb.  24,  (which  ts  ob- 
servable for  the  time,  being  presently  after  4 
Hen.  4,)  it  nppeareth,  that  there  had  been 
commissions  directed  to  gentlemen  of  the  coun- 
try for  arraying,  arming  and  condocting  of  sol- 
diers to  the  coasts  of  the  sea,  and  elA where, 
in  divers  counties;  and  that  there  were  many 
forfeitures  and  clauses  comprised  in  those  com- 
missions :  the  observation  of  which  was  perilous 
to  the  commissioners. — ^The  commission  were 
brought  into  the  commons  bouse,  and  by  them 
en  tertained  as  grievances.  The  commons  upon 
deliberation,  did  obliterate  certain  clauses  in 
those  commissions,  and  prayed  the  king,  that 
from  thenceforth  no  commissions  of  arrayage 
should  isiiue  otherwise  than  was  contained  in 
an  amended  copy,  which  they  humbly  ofiered 
ready  drawn.  And  that  copy  was  agreed  to  bf 
the  king  in  parliament,  after  conference  with 
the  judges,  and  advice  with  the  lords  there- 
upon ;  and  the  tenor  of  the  said  copy  was  en- 
rolled. And  in  the  precedent  thereof  appear- 
ing in  the  Parliament-Roll,  and  being  as  for  the 
county  of  Bucks,  fifteen  gentlemen  of  the  coun- 
try are  made  commissioners :  amongst  tlicm  I 
find  the  nume  of  Hampden,  I  believe  an  an- 
cestor of  Mr.  Hampden,  the  party  in  otir  great 
cause. 

But  to  return ;  in  that  commission  there  is  a 
recital  of  invasion  and  burnings,  which  had 
been  by  enemies  >  and  that  to  resist  them  if  they 
should  again  invade,  '  ac  pro  salvatione  et  de- 

*  fensione  regni  et  hgeorum,'  the  king  assignetb 
commissioners    *  ad  araiandom  et   triandam 

*  omnes  homines  ad'  arma,  et  ad  armari  faci- 
'  endum  omnes  illos  qui  de  corpore  sunt  po- 
'  tentes,  ^t  de  i uo  praprio  ami  babent,  onde 
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*8eip50s  arm&re  possinl,  viz.  qnilibet  eoram 

*  juxta  staiura  et  facuitates  anas,  et  art  dtstrin- 
.  *  gendum  otnpes  illos  qui  in  terris  et  bonis  9unt 

'  potentei,  et  pro  debilitate  corporis  impotentes, 

*  ad  iirveniendam  armntos  pro  illis  qai  non  sunt 

*  habtles/  (where,  by  the  way,  I  note,  that  in 
case  of  common  defence,  the  people,  not  the 
king,  are  to  be  at  the*  costs.)  And  ttie  com- 
mission directs  further.  That  the  commissioners 
shall  train  and  divide  the  soldiers,  and  shall 
'  conducere  eos  tam  ad  cost  era  m  marts,  quum 

*  alia  loca,  ubi  et  quoties^  necesse  fuerit/  (here 
is  sending  out  of  the  county  of  Bucks,  I  am 
sure)  and  shall  muster  them  ;  and  that  the 
armed  men  shall  be  armed  with  their  own  pro- 
per arms,  and  not  with  the  arms  of  others,  upon 
pain  of  forfeiture  of  them,  (note  the  clause  cf 
forfeiture)  ^  et  ad  arrestandum  et  capiendum 

*  omnes  qui  fuerint  rebelles  seu  contrarii,  et 
'  prisons  committendum,  *bidem  moraturi  qno- 
'  usq ;  pro  eorum  punitione  aliter  duxerimus  or- 

*  dinandom'  (here  is  poirer  of  imprisonment.) 
That  cotmrnission  commands  likewise  the  com- 
missioners to  array  themselves, '  et  insuper^  to 
make  beacons,  whereby  *  (Rentes  patriae  de  ad- 

*  ventu  inimicorura   poterint  congrnis  tempo- 

*  ribus  prarnuntre;'  and  a  further  ckuse,  that 
the  commissioners'  shall  '  ducere'  the  soldiers 
'  cum  periculum  advenerit,  ad  costeram  maris 
^  et  alia  loca,  in  defensionem  regni  et  patric ; 

*  ita  quod  pro  defectu  armationis  et  ductionis 

*  damna  patriae  non  adveniat  ullo  modo/ — ^The 
commission  I  have  taken,  and  now  repeat  at 
large,  because  offered  by  the  commons  them- 
selres  in  parliament,  instantly  after  the  confirm- 
ation of  £dw.  the  third's  laws,  1,  18,  and  25 
of  his  reign  before- mentioned,  and  all  by  the 
judges  advice. 

All  powers  of  conmiand  imply  the  duty  of 
obedience.  I  say  no  more,  but  as  arms  and 
travelling  by  land  are  necessary  for  the  defence 
of  land,  so  ships  and  sailing,  ordnance  and 
tackling,  and  the  necessaries  mentioned  in  the 
slupping-writ,  are  most  requisite  for  defence  at 
sea.  And  thus  I  have  passed  all  the  acts  of 
parliament  cited  or  pertinent  to  our  ease;  I 
confess  they  are  lega  tiganteSy  and  I  think  that 
in  my  answers  to  them,  I  have  not  broken  the 
btnds  of  them,  with  the  which  I  acknowledge 
both  ray  conscience  as  i  judge^  and  my  estate 
as  a  subject  obliged. 

The,  JovRTH  General  Head. — T  conie  now, 
in  tbe  last  place,  to  mv  Fourth  General  Head, 
which  is,  to  answer  the  objections  made  by 
the  counsel  on  Mr.  H«mpden*s  side. — The  ob- 
jections were  of  three  sorts ;  some  grounded 
upon  reasons  of  law ;  some  upon  authorities 
and  inferences  upon  records  ;  some  upon  mis- 
chiefs and  inconveniences  pretended. 

Object.  1—2  R.  3,  f.  10  &  tl,  was  objected  ; 
.where,  upon  the  distinctions  of*  potestas  in  cu- 
**  ria,  et  potestas  in  camera,*  concerning  the  as- 
sessing of  fines,  it  is  said  that  *  justiciarii  regis 
'  per  eorum  discretionem  assideb*  finero,  et  non 

*  dominus  rex  per  se  in  camera  sua,  nee  aliter 

*  coram  se,  nisi  per  justiciarios  suos;  et  hsec  est 
'^Foluntat  regby  viz.  per  justiciarios  suos  et 


'  legem  suam  uoum  est  dicere.'  And  it  wa* 
said,  that  in  the  present  case,  the  king  bath 
not  proceeded  '  per  justiciarios,'  but  *  per  scf 
or  •  in  camera.' 

Answ.— I  answer,  That  in  our  case  there  is 
not  any  thing  done  in  *  Camera,'  the  shipping- 
writ  issueth  out  of  the  court  of  Chancery; 
besides,  we  are  not  now  in  the  case  of  assessing 
a  fine.  It  is  trtic  that,  if  a  presentment,  in- 
dictment, or  information,  be  depending  in  the 
king's  court,  and  so  far  proceeded  in,  as  that 
judgment  of  a  fine  is  to-be  given,  this  is  not  to 
be  assessed  by  tlie  king  <  in  camera,  but  by  tbe 
king's  justices  *  in  curia.'  Howsoever,  if  we 
go  to  distinctions,  there  is  *  potentia  absoluta,' 
and  *  potestas  ordinaria :'  1  hope  none  will 
deny,  but  that  the  king  hath  *  putestatem  ab- 

*  solutam,'  in  many  cases.  Stat.  Wesim.  1. 
It  appears  a  man  may  be  committed  *  per  spc- 

*  ciale  praceptum  domini  regis,'  and  is  not  in 
that  ease  bailable. — 20  Hen.  7.  The  king  ^ 
Capitalis  Justiciarins  Anglia. 

I  put  yotf  the  case  of  Hil.  2  E.  3,  p.  a.  One 
having  money  of  the  king's  wherewith  to  pay 
soldiers,  misused  it,  and  committed  many  out- 
rages in  Lancashire ;  a  writ  issued  to  the  she- 
riff of  Lancaster  to  attach  him;  being  by  vir- 
tue thereof  attached,  and  brought  to  the  King's- 
Bench,  he  was  there  discharged :  tbe  reason 
given  by  Scroope  the  chief-justice  was,  because 
the  attachment  being  grounded  upon  a  sugges- 
tion, was  again bt  the  law :  no  such  writ  ought  to 
have  issued,  unless  there  had  been  some  in- 
dictment, presentment,  or  information  depend- 
ing. But  I  doubt  not,  if  the  king  had  by  his 
absolute  power  made  a  special  precept  in  his 
chamber  (trr  commitment  of  this  man,  he  could 
not  have  been  discharged. — The  truth  is,  the 
objection  upon  the  distinction  of  *  curia  etca- 
*mera,*  is  not  rightly  applied  to  this  case;  it 
might  as  well  have  been  urged  against  a  com- 
mission of  sewers  issued  at  comrooo  law,  out 
of  the  chancery.  The  matter  is,  what  the  law 
is  concerning  the  king's  power,  for  provision 
towards  necessary  defence. 

Object.  2. — It  haih  been  said,  that  divers 
payments  and  promises  of  payments  have  been 
made  by  the  king  in  all  ages,  upon  occasions  of 
his  wars  and  provisions  for  the  defence  of  the 
realm  and  sea :  and  many  records  have  been 
vouched  to  that  purpose. 

Answ. — I  answer,  First,  It  is  true:  but 
more  payments  have  been  made  by  the  sub- 
jects also  in  tbe  same  cases;  as  nill  appear,  if 
we  go  to  vie  by  records :  multitudes  have,  to 
that  purpose, 'been  cited  on  the  king's  side. 
Secondly,  In  some  cases,  as  of  borrowing,  pur- 
veyance, or  the  like,  payment  by  the  king  was 
of  right;  but  in  the  cases  merely  for  necessary 
defence,  his  paytuent,  or  promise  of  payment,, 
was  of  courtesy  and  grace,  and  is  not  binding 
in  precedent,  no  more  than  in  the  case  of  mines 
royal.  It  appears  by  many  precedents,  cited 
in  the  case  of  mines  common.  That  many  sub- 
jects, owners  of  land,  wherein  were  mines  of 
silver,  shared  with  the  king  :  some  had  « 
twentieth^  some  a  greater,  some  a  lesser  porc^ 
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and  this  was  objected  against  the  king's  sole 
interest,  which  notwithstanding  was  adjudged  ; 
and  the  answer  made  to  those  records  was, 
That  it  was  of  the  king's  courtesy  and  grace, 
not  of  right:  one  mav  do  with  bis  own  what  he 
pleaseth. — But  I  will  put  you  at  large  one  of 
the  records,  which  hath  been  cited,  and  let  it 
be  considered  for  whom  it  maketh.  23  Ed.  1, 
•  rot.  77,  £x  parte  Rememorator'  Regis.  There 
writs  issued  to  divers  mayors  and  bailiffs  to 
make  gallies,  ordained  by  the  king,  and  '  con- 

*  cilium  suum  :*  It  doth  not  say,  '  commune 

*  <:onc(i)um,*  to  be  nuide  '  pro  defensione  regni 
<  et  securitate  maris  ;*  and  in  the  record  there 
is  a  clause,  *  custum  quod  ad  hoc  posueritis, 
'  cum  illud  sciverimus,  robis  in  exitibus  balliva 
'  vestrse  allocari  facicmus.*  But  note,  that  here 
is  a  command  they  shall  first  lay  out  the  money : 
aud  note,  that  there  is  this  further  clause  in  the 
same  writs,  <  Volumus  autem  quod  bordas  et 
'  meremium,  qua;  ad  boo  competunt,  ubi- 
*cunque   ea   invenire   contigerent,  et  eujus- 

*  cunque  fuerint  in  villa  pnedicta  vel  extra 
'  pro  galeii  illis  faciendis,  capiatis.'  I  pray 
you  note  that  clause,  for  the  express  words  of 
Magna  Charta  are,  '  nos  non  capiemos  boscum 
'  alicujus  ad  castra,  vel  ad  alia  agenda  nostra, 
'  sine  voluntate  ejus  cujus  boscus  fuerit:'  and 
yet  it  is  commanded,  that  tliey  should  take 
'  boscum  alienum'  in  this  case,  and  I  think  war* 
rantably ;  for  the  words  in  Magna  Charta  are, 
'  ad  agenda  nostra,'  but  the  making  the  galleys 
commanded,  was  not  '  agendum  regis'  within, 
but  '  agendum  regni,'  without  the  meaning  of 
Alagna  Charta. 

Obj.  3. — Disosage,  or  no  precedent  for  many 
years  of  this  course  now  attempted,  hath  been 
objected. 

Answ. — I  answer,  as  it  is  said  11  H.  4,  7,  e£ 
38,  upon  that  objection  against  the  force  of  the 
statute  of  14  £d.  3,  about  the  king's  presenta- 
tions to  lapsed  churches,  that  an  act  of  parlia- 
ment disused  may  be  put  in  use,  and  so  that 
law  disused  may  be  put  in  use,  especially  in 
the  king's  case,  for  'nullum  tempus,  &c.' — 
*Also,  the  thing  hath  been  done,  though  not 
^is  particular  way,  supplies  have  been  made 
otherways;  sometimes  by  collection  of  moneys, 
and  means  without  warrant  of  parliament; 
sometimes  by  liberal  provisions  and  grants  in 

{larliament,  in  late  king's  reigns  by  benevo- 
ences,  before  Richard  3's  time,  in  the  manner 
commanded,  and  after  treated. 

Object.  4. — The  several  means  and  incomes, 
which  the  crown  hath,  have  been  distributed; 
as  that  it  hath  tenures  and  escuage  for  wars, 
customs  and  tenures  for  defence  at  sea,  fiues  in 
the  banapcr  for  the  charge  of  his  justice ;  and 
thereupon  it  hath  been  said,  there  is  no  cause, 
if  these  incomes  were  well  imployed,  to  raise 
moneys  through  new  wa^s. 

Answ.— 27<i»am  those  great  means  and  in- 
comes could  serve  the  turn.  My  brother 
Weston  made  a  computation  what  the  five 
ports  service  cometh  to,  and  thereby  it  falleth 
abort  to  be  to  any  purpose.  As  for  escoage, 
it  ii  attendance  out  of  the  r^lm  but  for  forty 


days,  and  that  in  case  of  mean  Yennres,  if  the 
teuaots  proper  lords  atieod  the  king.  Ibr  there- 
in  every  one  is  to  defend  bis  own  seigoor  for 
that  time.  Alas !  What  is  that  far  a  kit»g:dom  ? 
Besides,  are  we  sure  the  occasioo  of  ciefence 
will  press  but  for  forty  days?  Again,  what  if 
the  mean  lords  themselves  so  not  in  person  ?— ^ 
But  since  I  have  ticcasiofi  of  speech  of  escuage, 
I  must  put  you  in  mind  of  two  sorts  of  escuage, 
by  the  law.  The  first  b  that  before  touchcrd* 
and  is  commonly  called  *  forinsecum  lervitauiB :' 
And  it  is  only  for  Wales,  Scotland,  and  other 
the  kiog*s  foreign  territories.  The  seccMid  is  of 
another  kind,  and  is  applicable  to  tliis  case,  in 
regard  of  charging  the  subjects,  without  il^ir 
parliament-consent.  It  hath  not  been  called 
for  these  many  ages;  but  in  the  Black- Boo^  of 
Tilburiensis,  L  1,  c.  26,  you  shall  find  concera- 
ing  it  in  these  words :  <  Fit  interdum,  ut  in  im- 
'  mioente  vel  insurgente  in  r^nuoi  bostium 
'  machinatione,  deoemat  rex  de  singulis  feodis 
'  militum  sommam    aliqoam    solvi,   marcham 

*  scilicet  vel  libram  unam,  unde  roilitibas  sri- 
'  pendia,  vel  donativa  succedant :  nuiTuU  enim 

*  princeps  stipendiarios  quara  domesticos,  bel- 
'  licis  apponere  casibus.    Hcc  itaque  summa, 

*  quA  nomine scutofum  solvitur  scuCagium  non- 

*  copatur  i  ab  hac  autem  quieti  sunt  ad  scac- 
'  carium  residentes.' 

Object.  5. — ^This  is  a  general  charge ;  it  ap- 
pears by  the  Mittimus,  that  every  county  in  the 
realm  hath  the  like  writs,  amongst  which  msuar, 
as  this  of  Bucks,  are  merely  inland  counties, 
they  hare  no  places  to  make  ships  in,  no  means 
to  convey  their  ships  (if  they  could  make  any) 
to  the  sea:  they  have  no  mariners,  nor  tack- 
lings,  &c.  and  so  an  impossibility,  or  at  least, 
an  improper  charge  is  put  upon  them:  the 
Cinque-Ports,  the  maritime  towns  and  counties 
are  furnished,  and  are  aptest  to  be  put  to  this 
service. 

Answ. — I  answer  several  ways. — ^Thc  inland 
counties  may  provide  all  those  things  which 
they  have  not  of  their  own,  with  their  money ; 
'  Pecunis  omnia  obediunt,  nunimus'  is  '  men* 
'  sura  rerum.'  Also  there  is  great  reason  they 
should  join,  by  the  rule  of  '  qui  sentit  commo- 

*  dum,&c.'  I  am  sure  if  defence  be  not  made, 
they  may  ^  sentire  incommodum.'  .So  by  the 
rule,  *  quod  omnes  tangit,  &c.' 

11  H.  7,  Sir  Wm.  Herbert's  Case.— The  rea- 
son  in  law  of  charging  heirs  in  gavel-kind,  and 
of  contribution  to  charges  upon  land,  equally 
liable,  cometh  to  this  case.  Also  the  whole 
realm  is  but  one  body ;  the  division  of  it  into 
counties,  was  by  kiug  Alfred.  The  kine  may 
make  a  county  de  novo,  hjf  taking  out  of  ano- 
ther ;  may  make  two  counties  of  one,  or  one 
gf  two,  if  he  please.  Then  uke  the  whole  as 
one  body,  the  several  members  center  in  it;  if 
one  member  suffer,  every  member  of  the  same 
body  sufferetli  with  it.  But  methinks  there  is 
more  reason  to  excuse,  than  to  charge  the  ports 
and  maritime  parts;  in  this  case  they  stand 
between  the  enemy  and  the  inland  parts,  they 
are  the  next  door  to  danger ;  and  it  is  fit  they 
should  Bot*  be  let  bloody  but  should  keep  u 
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nil,  to  serve  themselves  and  the  inlands,  and 
not  have  means  taken  from  them,  whereby  ihey 
may  be  disabled. 

Besides,  I  refer  myself  to  the  several  prece-' 
deuts,  single  and  at  large,  cited  by  my  brother 
Wt*ston ;  by  which  it  appears!  that  the  inland 
phices  have  heretofore  oeeu  charged  with  pro- 
visions of  galiies,  ^allingers^  &c.  for  the  seas. 
By  the  commission  uf  sewers,  it  appears,  that 
this  course  agrees  with  proceedings  in  like  case, 
by  the  common  law.  F.. Nat.  Register.  All 
who  are  within  the  level  of  an  inundation,  rich 
or  poor,  withottt  respect  of  persons,  are  to  be 
proportion  ably  assessed,  upon  that  commission. 
—P.  15  Ed.  2,  rot.  70,  in  bk.  \f.  The  Case 
of  Rippon,  in  Yorkshire,  is  notable  upon  this 
rea3on ;  bv  it,  it  appears,  that  the  law  was,  that 
all  thttt  had  salvation  by  the  plaintiflls  being 
hostages  to  the  Scots,  were  by  law  compellable 
to  bear  their  ratable  shares,  to  raise  monies  for 
the  pUintifis'  ransoni. 

23  £d.  1.  cl.  rot.  1,  memb.  4,  dors.  In  a 
writ  to  the  archbishop  of  Canterbury,  the  words 
and  matter  are  notable  also  to  this  point: 
'  Sicut  lex  justissima,  provida  circumspectione 

*  sacrorum  priiicipum  stabilita,  hortatur,  et 
'  statuit  ut  quod  omnes  tan^it  ab  omnibus  ap- 
'  probetur ;  sic  et  innuit  evidenter,  ut  in  com- 

*  munibus  periculis  per  remedia  provisa  com- 

*  muniter  obvietur.^  As  to  the  objection  out 
of  the  ilecordS|  ^  per  remedia  provisa  commu- 
^  niter,'  that  should  be  by  parliament;  I  think 
the  contrary  is  apparent  out  of  the  writ :  for 
the  writ  requires  the  archbishop,  with  the  clergy 
of  his  diocese  (not  province)  by  their  proctors, 
inasmuch  as  the  king  of  France,  *  Classe 
'  maxima  et  bellatorum  (»pio»&  moltitudino 

*  congregatis,  proponeos  hnguam  Angiicanam 
'  omnino  de  terra  Anglicana  delere,**  to  come, 
by  a  short  day  ensuing,  to  Westminster,  *  tunc 

*  ibidem  ad  tructanda,  ordinanda  et  facienda 
'  nobisGum,  ct  cum  cteteris  prxlatis  et  aliis  in- 
'  colis  regni  oualiter  sit  periculis  hnjusmodi  ob- 

*  viandum.'  Note,  here  is  no  mention  of*  pro- 

*  ceres ;'  and  besides,  clergymen  have  no  capap 
city  of  knights  or  burgesses  places  in  parlia- 
ment, dierefbre  this  was  not  a  treaty  appointed 
or  intended  in  parliament;  which  is  further 
enforced  upon  the  words  {*  ad  tracUnd',  kc, 

*  nobiscum  et  ceteris  praelatis  et  aliis  incolis 

*  regni').  If  a  treaty  in  parliament  should  have 
been,  it  had  been  readier  to  have  expressed  *  in 
parliament,'  or  in  *  communi  concilio,'  and  not 
to  have  used  the  other  improper  expression. — 
Besides,  J  do  not  (nd  that  any  parliament  was 
holden  at  that  time,  nor  at  any  time  between 
21  Ed.  1,  and  24  Ed.  1,  whatsoever  was  said 
by  Mr.  St.  John  to  the  contrary.  But  if  this 
treaty  had  been,  or  were  intended  to  have  been 
in  parliament,  it  is  not  concluding ;  for  it  could 
not  he  but  in  parliament,  as  hath  been  urged. 

Object.  6. — ^This  way  draweth  to  many  ill 
consequences;  for  it  stirs  murmuring  and  grudg- 
ing of  the  people,  by  reason  of  the  burthens 
upon- them. 

Answ. — ^The  consequence  would  be  worse, 
if  the  kiogdom  should  be  lost,  (which  I  cani^ot 


mention  without  a  quod  absii)  and'd^  malii 
minimum.  Besides,  popular  grudging^  are  many, 
if  not  most  times  causeless ;  they  are  not  lo 
hinder  doing  of  right. 

Object.  7. — ^I'his  is  to  become  an  annual 
charge  upon  the  people;  there  is  cause  of 
thinking  so,  because  since  11  Car.  we  have  had 
every  year  new  shipping-writs. 

Answ. — It' the  necessity  continues,  the'charge 
must  continue.  The  same  reason  serves  for 
the  continuance  as  was  for  the  beginning  of  it. 
Yet  I  deny  that  of  itself  it  may  be  annual.—- 
'  Cessante  causa,  cessare  debet  effectus ;'  but 

*  continuante  causa,  continunndus  effectus.* 
This  must  be  left  to  his  majesty's  justice,  which 
God  forbid  that  any  should  think  he  wi!l  abuse. 

Object  8.~It  hath  been  agreed,  that  if  there 
were  '  flaerahs  helium,'  if  we  had  ('  quod  absit) 
<  a  Hannibal  ad  portas^'  then  this  course  with- 
out provision  in  parliament,  were  not  against 
the  law.  But  it  harh  been  said,  that  we  hav« 
neither '  flagraos  helium,'  nor  a  Hannibal,  in 
our  case. 

Answ. — Let  us  consider  what  the  reason  is, 
why  it  is  not  against  the  law  in  case  of '  flagrans 

*  bellum,*  or  *  Hannibal  ad  portas.'  It  can 
be  no  other  but  to  avoid  a  further  mischief. 
The  same  reason  holdeth  in  our  case,  wherein 
there  is  apparently  an  <  initium  malorum ;'  and 
in  such  timet  as  we  now  live  in,  or  *  rebus  sic 
'  stantibus,'  nojnan  of  understanding,  but  must 
acknowledge  that  security  is  dangerous. 

Object.  9. — ^Tonnajge  and  Poundage,  which 
was  used  In  former  kings'  times  to  be  granted 
by  parliament,  for  a  provision  of  a  stock,  for 
those  purposes  for  which  the  shipping- writ  now 
issueth,  is  taken  de  facto  by  the  king's  majesty, 
though  it  be  not  yet  granted  him. 

^nsw* — Read  the  words  of  the  statute  1  Jac. 
et  ult.  at  large.  In  them  observe,  1st.  a  con- 
fession by  the  commons.  That  Tonnage  and 
Poundage  bath  been  paid  to  the  kin^s  of  Eng- 
land time  out  of  mind :  I  say,  it  is  so  con- 
fessed ;  I  do  not  say,  that  in  truth  it  was  so. 
2dly.  Observe  the  word  *  towards.'  3dly.  A 
confession  that  the  Tonnage  and  Poundage  are 
not  sufficient  for  those  purposes,  for  which  it 
was  conunonly  grantedT  The  occasions  are 
now  for  vaster  expences  than  were  requisite  at 
that  time ;  and  what  Tonnage  and  Poundage 
will  not  now  suffice  to  perform,  must  be  raised 
some  other  way.  Also  it  is  to  be  known,  for 
an  answer  to  the  objection  against,  the  taking 
of  it,  as  if  it  were  not  taken  dejure,  that  Ton- 
nage and  Poundage  hath  been  always  uken^ 
with  a  continuando  upon  the  change  of  a  king, 
before  such  time  as  a  grant  came  of  it  by  par<* 
liament ;  upon  the  demise  of  the  king,  the  pay- 
ment or  taking  it  never  ceased,  or  was  discon- 
tinued," until  it  came  to  be  due  by  grant  of  par^ 
liament. 

Object.  10. — It  appears  that  a  parliament 
might  have  been  kolden ;  there  are  about  sis 
months  between  the  te^te  of  the  shipping-writ, 
and  the  1st  of  March  ensuing. 

Answ. — ^This  reeeiveth  an  answer  in  icself; 
for  if  the  king  had  been  pleased  to  hkrt  called 
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a  parliament,  to  have  had  provisions  pnasdedf 
and  by  or  before  the  1st  of  March  11  Car.  pro- 
vision had  beeo  grauted,  jet  the  thing  com- 
manded by  the  shipping- writ  in  Auf^u^t,  to  be 
readv  in  March,  couid  have  but  begun  iu  March 
to  have  been  then  prepared,  and  so  a  whole 
year  apparently  lost;  in  which  time,  God  kuows 
what  might  have  become  of  ihis  state. 

Olgect.  11. — But  what  if  the  king  surmise 
only,  that  there  is  such  danger  as  roust  be  pre- 
vented, when  in  truth  there  is  no  such  matter? 

Aosw. — Hath  not  the  king  a  conscience? 
The  law  belie\etii  his  aflirmatiun,  and  lor  that 
cause  they  are  not  traversable,  as  appeared  by 
fny  lord  Dyer  upon  the  Ne  exeat  rrenoi    '  Hex 

*  e»t  recordum  superexceilens/  late  meipiOy 
is  his  language ;  it  is  against  the  duty  of  a  sub- 
ject to  contest  with  him.  Again,  it  is  a  rule 
of' law,  <  Cuillibet  in  arte  sua  credendum  est ;' 
it  is  the  king's  proper  art,  to  have  intelligence 
•f  foreign  .intentions,  to  foresee  public  dangers, 
to  condade  and  put  in  execution  what  is  ne- 
cessary for  the  preservation  of  his  estate  abd 
people. 

*  Tu  regere  imperio  populos,  rex  summe, 

memento  : 

*  Hae  tibi  erunt  artes,'  &c 
Also  Mr.  Hampden,  by  liis  demurrer  in  this 

tase,  hath  confessed  all  the  matters  in  fact, 
which  moved  the  king  to  issue  this  writ,  and 
•re  mentioned  in  the  writ. 

Object.  1«— 26  E.  1,  Pat.  Roll.  m.  21,  hath 
been  uiged :  there  it  appeareth  that  the  king, 
desirous  to  amend  *  i^ravaiuina  populo  nomine 

*  auo  facta,'  sent  commissioners  to  hear  ^d  de- 
termine what  takings  had  been  trom  the  sub- 
jects made  in  the  king's  name,  but  without  his 
wan  ant;  and  to  puniiih  it  presently,  and  to 
do  right  to  ttie  parties :  but  as  for  that  wliich 
ihould  be  fuund  to  have  been  taken  by  the 
king's  wJirrant;  '  Le  roi  voil  que  soit  certifie, 
'  et  il  eut  ferra  taat  que  ils  se  tiendr^  vpaiei  per 
•reason.' 

Answ. — Note  the  distinction  in  this  case  be- 
tween the  repayment  and  satisfaction  by  the 
parties  for  that  which  was  taken  without  war- 
^rant,  and  the  repayment,  if  it  wei^e  taken  by 
warrant  of  the  king.  For  in  case  that  which 
was.  taken  by  colour  of  the  king's  warrant  was 
-against  the  law,  it  was  as  tortious  to  the  sub- 
ject, as  that  which  was  taken  without  the  kinc's 
warrant ;  and  iu  all  justice,  the  subject  ought 
to  have  been  restored  to  liis  right,  with  as  much 
expedition  in  one  case  as  the  other.  Also,  as 
hath  been  alread^r  ans%vered,  the  words  are  not 
'  they  shall  be  paid' -but  '  le  roi  ferra  tant  que 
'  ils  se  tiendre  apaies  per  reason  ;'  that  is,  as  I 
conceive  it.  The  king  will  give  them  a  reasona- 
ble answer. 

Object.  13. — Upon  the  words  '  reqoirimus 
et  rogamus,'  in  writs  to  the  baiiiiFs  of  diverse 
towns,  when  they  were  sent  unto  to  array  and 
tend  men  at  the  expences  of  the  towns,  it  hath 
been  urged,  ergo  tXie  thing  required  is  a  matter 
of  good-will,  and  not  of  right ;  in  which  case  it 
would  rather  have  been  a  Maadamut,  or  a 
Ptxcipmos,  tbaii »  fiogiuus. 


Answ. — ^NotetheRcqaiiimospreeedeB.  A(tt9 
the  word  Bogamus  sigoifiei  as  properiy  a  coia»- 
mandmeot,  as  a  prayer.  Unwood.  AJso  tibe 
words  aie,  '  effectuose  zcqvirimas  et  rocanos,* 
Also,  '  Cum  prioceps  orat,  prectbos  precepca 

*  coiorat.' 
But  since  those  writs  are  onsed,  lei  them  he 

read ;  and  it  will  appear,  that  in  the  ouittef 
of  them,  pertinent  to  this  question,  tbey  make 
directly  tor  the  king.  £id.  for  that  paq^ose. 
Rot.  Sco.  12  £.  2,  m.  7,  dorso,  but  chie6y  Roc 
Sco.  of  the  same  year,  m.  13,  dors.  In  the 
writ  to  London  there,  the  king  reciiing  that 
the  Scots  '  fines  regni  Angliv  cam  ingenti  ar- 

*  matomm  imiltituduie  ingressi,'  had  taken  the 
castles  of  the  king,  and  of  his  subjects,  aiKi  d^ 
still  liold  thewi ,  and  had  besieged  more  caistl«a> ; 
and  that  the  king,  by  the  counsel  of  the  prekites 
earls,  barons,  and  the  peers  of  the  realoi,  bad 
ordamed  (not  a  word  of  the  commons)  to  be  as 
York  such  a  day,  with  an  army  ;  and  tbey  had 
promised  to  be  there  w  ith  him  *  sumpdba^  sui5 
'  cum  toto  posse  suo;  nos  considerantes  qvud 

*  pro  tanta  necessitate,  fideleset  subdilos  nos- 
'  trosy  ut  -in  prsmissis  manus  appooasit  adju* 

*  trices  decet  requirere  et  rogare,  ac  de  vohis 
^  speciaUter  confideotes,  vos  effectuose  requiri- 
'  mus  et  rogamus  quatenus  ad  prenaissa  cobs- 
'  derationem  debitam  faabentes,'  ther  should 
instantly  array  500  footmen,  and  send  tfacvn  ro 
the  king,  <  sumptibus  suts.'  ^ota,  AU  this 
done  without  warrant  of  parliament ;  and  moR 
court-like  words,  certainly,  were  of  purpose 
used  in  such  a  time  as  that  was,  of  instant  ne- 
cessity, *  ad  ^ieoddm  populum,'  than  either 
needed,  or  might  have  been  used,  if  it  bad  beea 
so  thought  convenient* 

Object.  14.— Out  of  Pas.  26  Bd.  1,  roCS5, 
Coram un'  ex  parte  Bememormtoris  R^ti.  Be> 
ginal'Gray  being  commanded  by  the  king  to 
levy  and  conduct  to  the  king  1,000  men  out  of 
Bromfield  and  Yale ;  he,  by  his  letter  to  the 
king,  answered,  that  he  durst  not  chose  1fi(M> 
men  there,  without  warrant;  and  that  he 
would  not  meaeer,  that  b,  move,  in  those  parc» 
without  pay. 

Answ. — His  writinz  that  be  durst  not,  is  not 
to  the  right,  but  in  his  judgment  it  was  not 
saie,  or  might  be  dangerous.  Also,  be  dur^ 
not  without  warrant,  it  may  be,  be  thought  the 
king's  letter,  without  his  great  or  prrry-se^ 
no  sufficient  warrant.  Also,  it  appears  in  the 
record,  that  the  king  had  sf  nt  him  word  befort, 
that  the  treasurer  should  ordain  payment ;  but 
it  seems  pay  came  not ;  and  th^  it  is  hkely 
soldiers  would  not  stir  without  OM>ney  :  1  bej 
commonly  cry  Guelt,  and  if  they  have  it  not, 
are  apt  to  disband. 

Object.  15.— Repayments  commanded  by  the 
king  *  ut  cousci^ntia  regis  exoneretur'  <^^o,  tht 
king  could  not  take  of  right  in  these  cases. 

Answ. — ^The  record  is  29  Ed.  1,  commuo*  ex 
parte  Rememorator^  Regis;  there  is  a  com- 
mand for  repayment,  *  Quia  nro  urgeotissima 
'  negotiis  et  pro  utilitate  et  defensione  totiui 
<  regni ;'  the  king  had  received  of  the  abbess 
aud  convent  of  Canooleighe  §12/.  mad  had  pn^ 
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Biised  repayment ;  note  those  words ;  And 
«l9o,  fur  tbnt  the  abbess  had  petitioned  the 
king  in  pariinmeut  for  repayment.  So  here 
was  a  promise  originally  lor  repayment  also  in 
iiiis  case ;  a  very  great  sum  of  iiloney  it  was 
which  was  taken  irooi  one  single  corporation, 
more  than  was  proportionable  for  them ;  and 
therefore  just  and  conscionable^i hat  repayment 
should  )je :  this  great  sum  was  taken  upon  n 
acrutiny,  28  £d.  1,  in  places  «where  it  was 
tliouj^hc  thut  money  mij^iit  be  h:id.  And  upon 
that  the  foresaid  sum  wus  borrowed  (unwil- 
lingly, God  knuws,  as  to  the  lender)  of  this  ah- 
faess,  and  of  divers  other  religious.  The  like 
scrutiny  was  made,  temp.  £,  %  and  the  like 
course  lor  repavmeat,  as  appears  Rot.  Pari.  8 
£.  S.  And'  indeed,  it  had  been  before  tiiose 
times,  and  so  continued,  a  usual  thing,  for  our 
kings  to  look  into  the  treasure  of  the  religious, 
when  they  had  occusiun  of  money;  and  some- 
times to  take  their  silver- plate,  and  rich  otfer- 
ings,  for  supply  of  instant  wants.  And  the  re- 
ligious would  nr)t  tail  to  press  upon  the  king's 
conscience,  until  tliey  had  restitution. 

Object.  16.-1*2  E.  3,  Ro.  Alman.  m.  2«, 
dors  A  letter  to  the  archbishop  to  move  all 
the  people  to  pray  and  give  alms  for  the  king. 

An^w. — 1  say  no  more,  but  will  read  what 
the  record  ia  itself  loquitur,    *  Pater,  &c.  Cum 

*  pupulis  regni,  variis  oneribus,  tiiliagii!«,  et  im- 
'  positionibus  hnctenus  gravctur,  quod  ilolentc  s 

*  relerimus,  sed,'  note  this  but,  *■  inevitabili  ne- 
'  ces&itate  compulsi,  de  ei^em  onerihus  ip^um 

*  relevare  non  vulemus'  so  iio  wrong  coufesscd  ; 
necessity  excused  it,  and  continuance  of  a 
wrtmg  cannot  be  jusitiHed.  ThQ  icing  desires 
Uie  archbisliop  to  move  the  people,  *  pt  tan- 
*■  tarn  necessitatem  humiliter,  henigne,  patien- 
<  ter  et  charitatiie  sustineant:'  note  those  ad- 
verbs, especially  '  humiliter/  And  they  would 
have  a  good  opinion  of  the  king,  and  would  pray 
and  give  indulgences,  to  the  end  he  might  prosper 
in  hi«  wars  for  recovery  of  his  ri|;ht  in  France. 
(Note,'  •  to  tl»e  end,  &c.')  *  Oneribus  pnedictis 

*  (qua  non  ex  malitia  vel  prssumptione  volun- 

*  faria,  ipso«)  gravant)  non  obstnntibus.* 

Object  17.— Out  of  the  Pari.  Roll  13  E.  3, 
m.  ^,  &  11.  The.  remembrances  of  the  parlia- 
ment. One  of  the  points  to  be  considered  and 
proposed  by  the  kmz,  was  for  cour&e  to  be 
taken  for  a  navy  at  sea,  and  for  recovery  of 
Jersey,  wliicb  the  French  then  had  conquered. 

Answ. — In  this  pmposition  the  wonls  of  the 
king  are,  ^  Et  per  tant  serr*  les  cemons  dis- 

*  charges  del  guard  del  mere ;'  by  which  words 
it  is  evident,  die  king  conceived,  that  the  com- 
inons  were  by  law  charged  with  the  guard  of 
the  sea.-^it  is  true,  the  commons  answer,  lliey 
pray  <  in  drt.  del  guard  del  mere/  that  tliey  be 
tiot  charged  to  give  couniiel,  it  .being  a  thing 
whereof  they  have  no  cognizance;  but  they 
give  their  advice,  that  they  think  the  barons  of 
the  p<jrts  should  do  it,  and  therein  they  confess, 
that  the  guarding  of  the  land  belongs  to  the 
commons,  ^  sans  gages  demaunder  ou  prender.* 
Tliey  could  not  deny  but  that  the  sea  must  be 
guarded.     They  pat  dot  tb«  cbaige  of  that 
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goartl  upon  the  king,  but  would  place  it  upoD 
the  ports.  Of  what  strength  or  power  the  ports 
v^ere  in  those  time^,  I  kuow  not;  but  in  our 
present  age,  it  is  apparent,  thoy  arie  not  by 
many  degrees,  near  able  to  defend  the  seas, 
which  must  notwithstanding  be  defended^  and 
that  defence  can  fail  upon  none  but  the  whole 
realm. 

Object,  18.— Upon  the  Pari.  15  Pas.  3  R.  8; 
pars  1,  where  the  speech  of  Scroope,  then 
chancellor,  is  stt  down  ;  he  therein  declared 
tlie  cause  of  the  summons  of  that  parliament^ 
whereby  it  appeareth,  that  a  little  before  there 
hud  been  a  parliament  at  Giocester,  and  dq 
provision  for  common  defence  was  there  agreed 
on  ;  that  after  the  departure  of  that  parliament 
the  king  had  assigned  some  prelates  and  lords 
to  be  of  his  continual  council,  for  the  year  fol- 
io wmg  ;  the  iiaid  council  treatii^  and  baviog 
before  their  eyes,  the  great  mischiefs  and  perils 
with  which  the  realm  wa»  on  all  parts  .environ* 
eJ,  and  the  summer  approaching,  and  no  ordi- 
nance made  in  parliament  for  salvation  of  th« 
realm,  and  resistance  of  the  enemies.  And 
the  said  council  durst  not  take  upon  themselvct 
aione  the  ordinance  of  so  perilous  and  high  aa 
act;  but  it  t«  as  advised  by  them,  after  Christ- 
uias  to  assemble  a  great  council  of  all  the  great 
lords  of  the  reaint,  prelates  and  others ;  and 
upon  a  second  warning  there  came  well  near 
all  the  prelates,  as  well  abbots  as  others,  the 
earls,  barons,  bannerets,  and  otlier  snipes  ^  of 
the  realm ;  and  then  thene  the  great  perils  and 
mischiefs  to  the  realm  being  disclosed,  by  rea- 
son of  the  great  apparent  wars  by  land  and  sea, 
whereof  no  ordinance  wasprovided  ;  and  more- 
over, it  being  declared  before  them,  by  tite  of- 
ficers of  the  king,  and  treasurers  of  the  war,  aft 
to  the  state  of  the  king,  and  of  the  realm,  that 
nothing  remained  in  the  treasury  for  the  war  ; 
it  wassaid,  in  the  same  council,  '  Pur  concli^ 
'  sion  final,  que  ils  ne  poient  cet  roischiefe  re^ 
'  medicr,  sans  charger  le  common  del  realme, 

*  que  charge  ne  puit  estre  fait  ne  grant  san» 

<  parliament ;  et  per  tant  per  assent  de  eux  le 

<  parliament  ore  este  somen'  et  in  le  mean« 

*  temps  qae  suffic*  army  ser*  ordeine  al  mere  in 
'  defence,  et  salvation  del  realme  et  del  navie, 

<  et  del  coasts  del  mere  a  quel  costages  touts  let 
«  seignors  apprompterant  volontarement  al  roy, 
'divers  {^rand  sommes  del  money.  £t  issint 
'  font  bon  gents  de  liimdon,  et'd'auters  vills,  as 

*  quod  le  roy  per  assent  fuit  in  dit  grand  coun- 
«  sell,  aurit  envoy  por  ce  cause.     Et  ad  done  a 

*  eux  son*  royall  grt.  por  repayment.'  It  hath 
been  said,  that  the  present  question  is  fully  an« 
swered. 

Answ.— I  confess  that  this  Record  hath  a 
great  sliew  of  proof,  that  though  there  be  an 
apparent  and  instant  time  of  danger  to  the  very 
•salus  reipublica,'  yet  no  charge  npon  tlie 
commons  may  be  made,  or  granted,  without 
pc^liament.  And  indeed,  this  is  the  strongest 
proof  upon  any  record,  that  l»th  been  urged  oa 


*  Sages  here  are  gage  men,  oot  Judges,  \ 
fis  objected. 
4  e 
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Mr.  Uanipdcn's  side.     But  I  think  it  wilt  re- 
ceive an  answer  with  indifferent  affections,  if 
tJiese  things  be  observed.    1.  That  tins  consult- 
atioii  and  drawing  in  question  of  the  using  of 
meaiis,  was  before  any  charge  actually  impos- 
ed :    Which  no«v  I  insist  not  upon,  because  I 
'have  fririnerly  touched  upon  ir. — Q.  The  kin;; 
was  then  in  minority,  the  Taw  wns  not  then 
clear  and  settled  concerning  an  infant  king's 
power.  '  You  &ee  it  was-  debated,,  and  not  re- 
solved, until  the  time  of  £d.  6.      Vide  the  case 
of  the  duchy  of  Lancaster.    .Plow.  Coin. — 3. 
The  eiample  of  Latimer  was  then  fresli ;  and 
the  lords,  it  may  be,  were  orcr-wary,  upon  his 
precedent,  though  it  could  not  parallel  with 
titeirs,  if  they  had  undertaken,  upon  so  urgent 
occasions,  to  liavc  charged  the  commons,  with- 
out their  consent  in  parliament. — 4.  Note  the 
words  of  the  Kecord,  That  the  lords,  appoint- 
ed counsellors,   could  i:ot  advise  or  frnd  any 
means ;    and  it  is  certain,  that  no  counsellors, 
•  none  but  the  king  himseit^  could  command  so 
high  a  matter.     The  king  then  was  not  there  ; 
he  was  at  that  time  scarce  out  of  his  nurse's 
care. — b.  The  people  at  that  time  were  waver- 
ins,  and  full  of  discontents ;    they  had  with- 
drawn   themselfes    from    parliament. — Alice 
Peers  had  a  li!tlc  before  played  her  pranks  ; 
and  the  ynuQ|;  king  was  not  tbrtunate  in  his 
then  governing  servants. — ^Lastly,   The   thing 
necessary,  viz.   Security  of  the  kingdom,  was 
done  by  another  way,  viz.  by  lending  of  money, 
as  in  the  Record  :    But  pot  the  case  it  had  not 
been  done  one  way  or  otlier,  then  of  necessity 
the  people  must  havfe   been  charged,  though 
without,  yea,  though  against  their  consent ;  for 
the  kingdom  must  not  be  lost,  an  uUiiftutn  rrju- 
gium  mtiil  be  Ibund  out,  rather  than  so  fatnl 
and  final  a  mischief  and  misery  must  be  en- 
dured. 

.  OKject.  19.— Rot.  Pari.  2  U.  4,  n.  22.  Con- 
cerning barges  and  balliiigers,  commanded  to 
be  made  without  assent  of  parliament.  The 
commons  petition  saith.  That  this  had  not  been 
done  *  avant  ceux  heurs,'  and  prayed  that  the 
commissions  might  be  repealed.  The  king's 
anaiwer  was,  I'hat  the  commissions  should  be 
repealed. 

AnsMT. — It  is  plain  that  those  commissions, 
before Ubat  time,  ceased  of  themselves;  for 
thev  were  made  in  Richard  3*s  time,  and  died 
with  him.  All  commissions  from  the  king  are 
but  authorities  which  end  with  that' king  Irom 
whom  they  issue.  Also  nute,  that  the  said 
Henry  4*s  ajiawer  in  parliament  goeth  further, 
viz.  But  for  the  great  nece^iity  which  the  king 
hath  of  such  vessels  for  defence  of  the  realm, 
in  case  the  wars  should  hold,  the  king  would 
commime  with  the  lords  of  this  matter,  and 
afler  shew  to  the  commons  for  their  advice. 
Which  words  are  notable  to  this  question.  It 
cannot  be  denied,  but  this  answer  to  the  bom- 
mons*  said  petition  in  parliament  is,  in  eflPect,  a 
*  Roy  soi  avisera.'— I  note  that  Rot.  Pari.  1, 
R.  2,  no  52,  there  is  a  gratification  by  the  king, 
k  in  confirming  of  franctiiscs  to  those  cities  and 
towns,  *  que  soot  ore '   (that  13,  now  in  this 


time  of  parliament)  charged  with  the  making  of 
bsiilmgers  in  defence  of  the  realm.  Here  iu 
this  parliaruent  just  occasions  were  given  to  tl»c 
cumincms  to  have  complamed  of  this  chaise, 
with  the  making  of  ballingcrs,  chai^ged  opoti 
them  before  the  p;irliameni,  if  it  bad  been  a 
wrong  :  but  t\ui\  complained  not  o(  it,  for  angbt 
appesirs ;  and  the  king's  gratification  is  no  proof 
that  it  was  as  by  way  of  rccoinpence  for  a 
wrong  ;  but  it  is  plainly  an  argument  of  the 
kiog*s  gmce  to  them,  by  way  of  elicouragenieat 
of  theni  in  their  servicts  for  the  commonwealth, 
the  like  appe.^rs,  ro.  3,  2,*  Chenr.  K.  Rem. 
*  inter  brevia  directa  baronibus ' — Also  it  is  to 
be  known,  that  in  all  king's  times,  some  mat- 
ters have  been  preferred  in  parliament,  from 
the  coinmoiis  to  the  king,  as  grievances,  which 
in  themselves  have  not  been  wron|»s,  or  against 
the  law  :  We  find  in  our  books,  there  may  be 
'  damnum  absque  iniuria.* 

Object.  20.— Pari.  7  £d.  4,  n.  7.     In  the  be- 
ginning of  the  parliament,  the  king  himself 
spake  to  the  commons,  and,  amongst  other 
thin^,  promised  the  commons,  be  would  live  . 
of  his  own. 

Answ. — ^The  king's  speech  stayetb  nor  there, 
but  goetli  further,  the  wurds  are  these:  *  I  par- 
'  pose  to  live  of  mine  tiwn,  and  not  to  charge 
'  my  subjects  but  in  great  and  urgent  caus^^ 

*  concerning  more  the  weal  of  themselves,  and 

*  the  defence  of  them  and  the  realm,  than  mine 
^  own  pleastnres ;  as  heretofore  by  the  commons 

*  of  this  land  hath  been  done,  and  borqe,  to  my 

*  progenitors,  in  time  of  need.'  Which  words 
are  remarkable :  not  a  syllable  in  them  of  doing 
this  only  by  common  assent  in  parliament,  bat 
relatively,  as  heretofore,  &c.  which  how  it  hatli 
been  de  faclOy  you  have  heard ;  namely,  SQme> 
times  in  parliamcmt,  and  sometimes  out  of  par- 
liament. 

The  last  material  objection  to  be  answered 
by  my  memory,  is  the  authority  of  Forte&cne  in 
his  De  Laudibus  Leeum  Anplia:,  where*he  saitfa, 
cap.  13,  *  That  the  king  of  £ngland  is  Rex  p^- 
'  Utice  regent ;  and  regular  iter  ^  to  do  what  he 
'  please.'  This  needs  no  answer,  it  is  agreed. 
But  he  farther  saitli,  cap.  9,  Ihat  I  he  king  may 
not  *  populi  substantias  proprias  subtrahere,  re- 
'  clamantibus  eis  vel  inviiis;'  that  he  may  not 
^  Tallagiaet  csetera  onera  eis  imponere  ipsts  in- 
<  consultis ;'  1  hat  he  may  not  \  subjectum  po- 

*  pulum  renitentem  onerare  imposicionibus  pe- 
'  regrinis.* — I  answer,  that  'tis  most  true  •  regu- 
'  lariter,  et  regula  uon  facit  jus,  et  nulla  regula 

*  quin  fallit.' — Cases  of  necessity,  cases  of  *  bo- 
'  num  publicum,'  cases  of  '  salus  reipnblicae/ 
are  not  to  be  comprised  within  ordinary  rules, 
I  have  spoken  so  much  hereof  already,  that  now 
I  will  say  no  more,  but  conclade,  that  in  cases 
of  necessity,  *  pro  salute  reip.'  every  subject 
must  (eve  n  by  rules  of  Jaw)  bestir  himself;  must 
contribute  bis  be«t  abilities :  must  set-to  both 
his*helping  hands. — Rich  ofien  most  expose  their 
treasures.  Able  men  of  body  must  put  on 
arms.  Great  counsellors  most  give  their  best 
adi'ice.  Women  mtisc  not  be  idle.  Old  men 
and  clergymeu  (if  they  have  no  other  powers) 


must  attend  tlieir  prajeri.  And  Judges  must 
prefttaiMl  enforce  tite  la^s  opoii  the  subjects  to 
compel  tbem  to  coiitribuie. 

And  so  1  ha%'e  done  at  this  time :  and  what  I 
have  said,  I  iiave  spoken  to  the  best  of  my  4jn- 
derstandiug,  and  ia  discharge  of  my  conscience 
3D  a  case  of  *  salus  leipubhcie.'— And  it  being 
high  time  now  for  roe  to  gii  e  over,  I  conclude 
upon  all  mjr  reasons  ond  authihcies cited, Thnt 
as  this  case  is  upon  the  pleading  of  it,  the  charge 
of  90s.  imposed  on  Mr.  Hampden,  towards  the 
provision  of  a  ship^  commanded  by  the  writ  of 
4  Aug.  11  Car.  regis,  is  consonant  to  law,  and 
consequently,  that  Judgment  ought  to  be  given 
against  him.  Quod  oueretur. 


The  OpiNioit  of  Sir  GEORGE  VERKON, 

~  knt.  one  of  the  Justices  of  his  Majesty's 

Court  of  Common- Pleas  at  Westminster, 

delivered  iu  the  Excliequer-Clianibir,*in' 

the  Great  Case  of  Ship-Mon£y. 

This  is  a  caiise  of  great  consequence,  and  is 
one  of  the  p-eatest  that  ever  came  in  question 
in  this  kini;dom,  and  the  records  are  infiaite  that 
have  been  cited  on  both  sidtm ;  but  by  reason 
of  want  uf  health,  and  disability  of  body,  I  have 
not  been  i^ble  to  peruse  the  records  as  1  intend- 
ed, and  to  have  prepared  n>yself,  in  which  I  am 
to  arieoe;  and  therefore  1  would  desire  tinie 
until  this  day  seveo-aight,  to  peruse  the  r«rcurds 
and  compare  my  notes,  wherein,  as  you  may 
see,  I  have  taken  great  ptun^,  [producing  his 
Notes  to  the  Court)  that  J  may  be  the  iH-tter 
prepared  to  deliver  my  opinion  in  this  weighty 
matter :  and  then,  God  willing,  I  will  not  itiil. 

[fiut  it  was  answered  by  the  Court,  Tiiat  in 
regard  certain  days  have  been  peremptorily  ap- 

Somted  at  ftnt  for  their  Argu men t«,  it  could  not 
e  altered  now,  nor  could  ihcy  give  him  any 
further  time.] 

Whereupon  he  said, '  Seeing  I  may  not  have 

*  any  fiuther  time,  I  must  therefore  deliver  my 

*  Opinion  in  brief,  nccurding  as  I  havecimceived 

<  it  in  ray  conscience  to  be,  which  is  as  fuUow- 

*  cih,  via. 

'  That  the  king,  pro  bono  puUico^  may  charge 

<  liis  subjects,  for  toe  safety  and  defence  of  the 

*  kingdom,  notwithstanding  any  act  of  parlia- 

*  meat ;  and  that  it  is  warrantable  by  Gascoigne, 
'  13  Ed.  4,  14.  and  moreover,  that  a  statute 
'  derogatory  from  the  prerogative  doth  not  bind 
'  ibe  king;  and  the  king  may  dispense  with  any 

*  law*  in  cases  of  necessity,  2  Hen.  7, 11.' — And 
so  concluded  for  the  king. 
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all  the  judges  is  required  Jierein  ;  many  days 
have  been  spent  in  the  arguing  ot'  this  case^  as 
it  well  deserve-;  six  days  by  the  defendant,  and 
six  days  on  the  king's  side. 

It  is  some  lal>our,  iu  a  case  of  this  extent,  to 
contract  mjrself,  according  to  my  conscience 
and  best  knowledge :  I  slkdt  seriTottsly  ponder 
the  weight  of  this  case,  and  digest  ir,  as  hv  the 
law  is  warrantable,  and  so  grounding  my  Jud;;- 
meut  accordingly.  And  the  judgment  wliich  I 
shall  give,  in  fine,  is,  That  Mr.  Hampden  onglic 
to  be  charged  with  this  SOs.  and  is  to: give  satis- 
faction for  the  same.  My  lord  Coke  saith  of  a 
short  casein  his  11th  Report,  that  though  it  be 
as  short  a  case  as  ever  was  argued,  yet  the 
weightiest  in  any  court  fur  consequence :  so  it 
nnay  be  afiirmed  of  this  question,  for  the  sum  is 
bat  90t.  but  the  weieht  thereof  is  of  far  greater 
extent :  it  concernetn  the  whole  kingdom. 

Mr.  Hampden  hath  demurred,  and.  thereby 
bath  grunted  nil  matters  of  fact  to  be  true.  The 
defendant's  counsel  ha\ie  taken  much  pains  for 
their  client;  and,  witliout  flattery,  so  nave  the 
king's  counsel. — I  acknowledge  tlie  laying  of  a 
charge  upon  the  people  by  parliament  is  a  safe 
way,  if  ttuie  and  occasion  will  permit.  Anno 
1588,  when  the  Invincible  Armada,  so  termed, 
came  into- England,  the  provident  care  for  the 
prevention  thcrcofwas  out  of  parliament.  Alas! 
It  is  not  parliaments  can  keep  us  safe.  Was 
not  thnt  detestable  Gunpowder  Treason,  S  Jac. 
devised  to  have  been  executed  m  the  parlia- 
ment time?  t1:e  wisdom  of  the  parliament  did 
not  discover  this  utter  ruin  and  destruction,  that 
had  like  to  have  happened  to  the  king  and  king* 
dom,  and  to  the  overtlimw  of  religion  ;  but  it 
wn%  the  ^reat  mercy  of  God  that  did  it. 

This  kingdom  hath  been  always  nidha«chical: 
A  democratical  government  was  never  in  tliis 
kingdom^  In  the  time  of  the  Britons,  500  years 
before  the  birth  of  our  Saviour,  when  Brute 
came  from  Troy  into  Britain  ^as  one  writes)  it 
had  a  poUtic  and  regal  government;  this  is  con- 
firmed by  tlie  Letter  from  tlie  Pope  to  king  Lu- 
cius. And  our  king  hath  as  much  power  and 
prerogative  belonging  to  him,  as  any  prince  in 
Christendom  hath.  It  is  the  king*s  prerogative 
to  appoint  the  beginning  and  ending  of  parlia- 
ments. So  great  a  body  can  move  but  slowly. 
A  great  part  of  the  seven  months  would  bo 
spent,  or  tlie  parliament  ended ;  and  then  we 
were  but  to  begin  to  rig  and  trim  our  ships,  to 
provide  powder,  shot,  cables,  &c«  many  of  these, 
perhaps,  to  be  bad  in  foreign  parts ;  masters 
and  gunners,  &c.  to  be  got :  ready  money  must 
be  had  for  the  providing  of  all  tiicse ;  this  will 
require  convenient  time  before  this  can  be  done. 
What '  hazard  may  the  kingdom  run  all  this 
while?  what  policy  is  there  to  make  sute  affairs 
knofwn  to  tite  people?  They  may  thank  them- 
selves, ihey  would  not  make  a  ship  for  the  ser- 
vice, and  then  thev  migl»t  have  had  it  for  the^ir 
own  use  afterwards.  When  the  kingdom  is  io  - 
danger,  the  king  may  command  a  supply  fop 
prevention  thereof;  and  who  can  tell  t>etter 
I  than  the  king  how  to  prevent  the  danger?  *  Ne» 
'  cessiiBs  non  habet  legem.'     The  king  then 


A  few  Notes  of  the  Argument  of  Sir  THOMAS 
TREVOll,  Knt.  one  of  the  Barons  of  his 
Majesty's  Cotitt  of  Exchequer,  in  the  great 
Case  uf  Sbii*-Money. 

After  he  had  opened  the  record  he  said,  the 
question  upon  it  was.  Whether  Mr.  Hampden 
should  be  cliarged  witii  the  SOt.  imposed  upon 
him,  as  tiiis  case  is  ?  This  case,  by  rcastm  of 
the  weighniiess  of  it,  is  adjourned  from  tiie  Ex- 
chequer hither  to  be  ar^^ued,  and  tlta  advice  of 


The  ARGUMENT  of  Sir  GEORGE  CROOK E, 
kt.  one  ofthe  Justices  of  iiis  Maj(  bty*s  Court 
of  King's-Bench  at  VVestnunstcr,  iu  the 
Excbequer-Chainbery  iu  the  great  Case  of 

SUIP-MONEY. 

This  case  of  Mr.  Ii«mp<len*s  stands  upoa  re- 
cord, and  «%hat  judgment  may  be  upon  this 
Record  is  the  question.  I  And  no  party  in  tlii<» 
ca<^«  but  Mr.  Hampden.  A  Scir'  Fac*  is 
brou)(ht  against  hiiii,'  to  shew  cAu.se  why  be 
should  not  be  cimrged  witii  the  '20t.  assessed 
upon  him,  cowards  ttie  finding  of  a  ship.  The 
occasion  of  that  was  the  writ  of  4  Aui;.  whiclt 
is  the  foundation  of  nil;  and  that  is  directed  to 
the  sherit)'  of  Bucks,  as  to  other  sheriil\,  to  pre- 
pare a  ship  of  such  a  burthen,  for  the  reasons 
mentioned  in  the  writ,  *  Quia  prxdones,  &c.' 
becau^  the  kingdom  is  infested  with  pi- 
rates, ^c.  'Quod  datum  e^t  nol>is  ioteiligi, 
*  &c.'  for  that  they  do  seek  to  draw  men  inio 
captivity ;  and  aJso  lest  we  should  lose  the  do- 
niniim  of  the  sea;  and  for  tiiise  reasons  these 
writs  are  sent  forth.  For  the  time  that  they 
were  to  continue  abroad,  it  ii  twenty-six  weekf», 
ao  lone;  the  payment  of  the  men  to  be  at  their 
chiirge  ;  *  etquos  rebelles,  &c.*  and  if  any  do 
rebel,  that  ( hey  sliould  be  imprisoned.  And  so 
the  record  settech  forth  further,  that  upon  this 
writ  a  Certiorari  went  forth,  and  Mr.  Hamp- 
den was  certified  not  lo  have  paid  it.~*Now 
upon  all'  Mr.  Uampden  hath  demanded  Oyer 
<it'  ail  the  writs,  and  bath  demurred. 

I  must  confess,  this  cause  is  a  very  great 
cause,  and  the  greatest  cause  that  ever  came  in 
question  before  any  judges.  And  for  my  own 
part,  I  am  sorry  it  should  come  in  question  in 
(his  place,  more  requisite  it  was  to  hove  it  de- 


I  in  a  public  assembly  of  the  whole  Mat*; 
a  the  one  side,  it  concerns  the  king  m  hip 
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must  not  forbear.  The  common  law  doth  re- 
gard the  common  good  above  particular;  as  in 
pontage,  murage  and  pareage. 

The  provision  of  shipping  hath  prevented  us 
from  danger  hitherto,  and  I  hope  ic  will  still. 
It  hath  increased  the  honour  of  the  kingdom. 
It  is  known  not  only  to  ourselves,  but  to  other 
princes,  tiiat  our  ^hips  are  of  far  greater  bur- 
then, >tretfg(h,  and  better  furnished,  than  ever 
was  before.  All  which  redomideth  to  the  king 
and  kiugdum's  honour.  The  ^hip,  called  the 
Sovereign  of  the  Sea,  may  be  termed,  the  Sove* 
reign  of  all  Ships. 

To  conclude  :  tlie  sum  assessed  for  this  Hu- 
amess,  I  wish  it  may  be  {  tid  by  all  chearfuUy, 
for  it  is  for  a  general  ^ood,  for  tlie  snfety  of  the 
^vhole  kingdom  -.  the  subjects  are  not  prejudiced 
by  It,  eitrier  in  their  dignities,  or  properties  in 
their  goods  :  the  kingV  prerogative^  pn>iectthe 
peoples  liberties,  and  the  subjects  liberty  the 
Ling*s  pi  crogatii  e :  it  is  prbper  for  kings  to 
command  and  subjects  to  obey.  We  tliat  are 
the  judties  of  the  kmi^dom  have  paid  it,  and 
therefore  it  is  fit  our  opinions  concur  with  our 
actions  in  this  case.  And  so  my  advice  is, 
that  Judgment  ought  to  be  tfiven  that  Mr. 
, Uampden  ought  to  be  charged  with  the  30$. 
assessed  on  him. 


bated] 

for  on  I  , 

prerogative  and  power  royal ;  and  on  tlie  other 
kide>  tiie  subject,  in  his  Unds«  eoods,  and  li- 
berty, in  all  that  he  bdih,  besitles  his  Ule. 

For  my  own  part,  I  um  sofrv  that  I  nm  en- 
forced ta  dissent  fiom  my  brcjthers  that  kavc 
argued  belbre  me  a  fitter  course  it  were  for  ne 
to'have  argued  with  them  privately,  who  liave 
argued  so  learnedly :  and  well.  I  luiye  atadicti 
all  that  I  could  to  have  a>ncarred  wttk  tfaem  ; 
but  speaking,  according  to  my  own  hesrt,  (lot 
we  are  to  )iive  judcment  upon  our  oaibs)  in  re- 
spect of  lay  rej<iOU  and  conscience,  I  caBOCK 
concur  with  them ;  it  makes  me  at  a  stand 
with  myself,  because  of  ihe  argumeau  of  so 
many  learned  men  before  me,  and  to  suspccs 
my  judgment,  whether  it  be  erroneous  or  no. 
Yet  I  must  set  down  my  own  reaM>ns,  and 
upon  tl)ein  leave  them  to  my  lords  tliat  come 
after  mn  to  jndfieon. 

Judi«in(  nt  is  of  the  Lord ;  the  hearts  of  men, 
and  a  so  tlietr  judgments,  are  in  the  Kands  of 
God ;  and  when  judgment  is  once  past,  we 
have  done.  For  my  own  part,  1  know  in  ik» 
ca>e  we  cannot  do  so  well  as  wc  should,  bat 
to  satisfy  ourselres  in  our  consciences  and  oar 
understandings ;  and  in  tliis  case  we  9re  to  give 
counsel  to  the  king  according  to  our  ontfas, 
whether  this  cliargc  be  legal  or  not.  If  legaJ, 
tlie  subject  ought  not  to  complain  :  if  not 
Irgnl,  then  not  in  the  kind's  power  ilios  to 
cbirge  the  sul»jccl. — Tlie  king's  counsel  hsve 
maintained  tins  writ  to  be  good ;  and  the 
judges  that  have  argued,  in  their  judgmenrs 
have  maint.iined  it.  Then  tlie  king  is  advised 
hy  his  judges,  Whether  this  be  legal  or  no  ?  If 
legal,  it  is  well;  if  not,  then  the  burden  lies 
upon  us.  For  the  king  doth  nothing  but  what 
he  is  advised. — The  case  hath  been  exccHently, 
leurnedly,  and  well  argued  on  both  sides ;  fup 
thnt  which  was  pressed  by  comnel  on  either 
side,  did  not  much  move,  for  ihey  argne  a< 
counsel :  aiui  we  are  to  give  judgment  upon 
our  oaths,  on  whiit  ibey  have  said. 

But  the  judges  opinions  already  delivered  do 
much  trouble  me.  When  I  have  been  of 
counsel,  I  h;ive  nrgued  one  way.  and  have 
thouglit  mvself  very  clear;  when  I  kiave  come 
as  a  judge,  and  argued,  I  have  thought  clear 
otherwise  of  the  case.  I  desire  to  give  judg- 
ment in  this  case  according  to  God*s  direction, 
^d  my  own  conscience,  and  that  is  the  best. 
And  so  I  do  not  doubt  but  all  my  brother^ 
have  gone  according  to  their  contcieuce,  which 
makes  roc  suspect  myself.  But  every  man 
Uaiideth  or  f^lleth  to  hi<t  own  master.  I  de- 
sire God  to  guide  me  to  a  true  Judgment ;  and 
though,  for  the  reasons  aforesaid,  I  doub\  my- 
self, yet  I  am  not  of  the  same  opinion  with  my 
brothers :  but  according  to  my  conscience,  I 
think  that  Judgment  ought  to  be  given  for  tlie 
Defendant ;  for  which  my  argument  shall  sund 
upon  these  points. 

1.  1  hohi  that  this  writ  is  not  allowable  by 
the  common  law,  but  is  a  writ  absolutely 
against  tlie  conuuoo  Ibw»    9*  AdUnit  it  wai 
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good  at  common  law,  yet  it  n  ftgainat  infers 
statute^  3.  I  haid,  that  no  necessity,  nor  no 
pretence  of  danger,  can  give  this  cause  for  tbe 
writ:  for  if  the  writ  be  against  the  common 
law,  no  pretence  of  danger  can  warrant^L  4. 
There  is  no  warranty  by  prerogative  of  tbe 
crown,  nor  power  royal^  for  this  writ.  5.  That 
this  writ  is  the  first  writ  that  ever  was  dcvise<i  in 
this  kiod,  and  first  put  in  practice,  either  in  in- 
land couiitjea  or  maritime  parts.  6.  That  there 
is  not  any  one  precedent,  nor  any  one  record 
judicial,  or  judgment  in  point  of  law,  for  the 
writ ;  if  not,  ihta  I  hold  it  not  fit  to  be  main- 
tained. 

I  come  now  to  the  writ  itself.  1.  I  hold  tbe 
motives  of  this  writ  to  be  insutficient  to  warrant 
tbe  same.  3.  The  commands  of  the  writ  are 
merely  against  the  law ;  because  tbe  commands 
of  tbe  writ  are,  to  charge  the  subject  to  find  a 
ship  with  men,  munition,  &c.  against  the  words 
of  the  common  and  statute  law.  3.  If  they 
were,  yet  the  assessments  of  the  writ  are  not 
warrantable  by  tbe  law,  and  so  no  assessment : 
and  if  no  good  writ,  then  the  Scir'  Fac'  wilt 
not  lie.  4.  I  come  to  the  Certiorari:  and 
whether  it  be  well-grounded,  or  no,  is  the 
question.  And  I  hold,  it  duth  not  well  issue, 
as  this  case  is. 

1.  For  tbe  point  of  law.  We  that  are  judges 
are  bound,  according  to  the  law,  not  according 
to  our  own  imaginations,  both  to  judge  nccord- 
iiu;  to  the  law,  and  the  law  of  this  land,  cither 
of  the  common  law  or  of  the  statute-Inw  :  and 
I  see  no  book,  nor  know  of  any  aothority  that 
doth  maintain  this  writ;  but  contrariwise, 
there  are  books  and  authorities  in  law,  that 
aay,  this  writ  ought  not  to  he  maintained.  It  is 
a  rule  in  Littleton,  that'  That  which  was  never 
*  done  before,  cannot  now  be  done.'  I  say, 
there  cannot  be  produced  an  example  of  ttte 
like  writ,  I  mean  the  writ  4  Aug.  11  Car.  that 
ever  went  unto  the  whole  kingdom,  to  make 
ships,  &c.  nor  unto  all  the  maritime  counties, 
»t  one  time;  but  it  i«  the  first  precedent,  either 
for  inland  counties,  or  maritime  paru  ;  and  if 
no  precedent  before,  then  not  by  the  law  to  be 
maincaaned. 

9.  It  is  against  the  common  law  of  the  land, 
which  gives  a  man  a  freedom  and  property  in 
his  goods  and  estate,  that  it  cannot  be  taken 
from  Ititn,  but  by  his  consent  in  specie,  as  in 

Earliamenr,  or  by  his  particular  assent :  for  the 
iw  puts  a  difference  between  a  freeman  and 
bondman.  A  bondman's  goods  may  be  taken 
without  his  consent;  but  rwt  so  of  a  freemnn. 
Then  thus  stands  tbe  case,  nnd  the  question 
ariseth.  Whether  this  writ  to  command  the  sub- 
jects in  any  inland  county,  to  prepare  a  ship, 
and  provide  nien,  monition,  &c.  went  out  by 
their  consent  ?  And  whether  allowable  or  no, 
rf  without  their  consent,  for  this  is  a  charge 
upon  the  subject.  And  I  say,  no  common 
clMTge  Dpon  tbe  subject  ought  to  be  but  by  a 
common  consent,  or  in  a  parliamentary  course. 
Mr.  Lambert  saith,  that  in  the  Conqueror's 
time  the  king  coold  charge  the  subject  with  no 
'^jutl  taiationy  nor  Uttlagei  *  aed  per  commune 


'  conrilinm.'  And  that  was  a  law  not  given  hf 
the  Conqueror,  but  allowed  by  him,  as  to  ba. 
the  law  of  the  kingdom.         • 

In  the  Charta  in  king  John's  time,  it  is  plain, 
the  liberty  of  the  subject  is  there  confirmed,- 
'  Nullum  scutagium,  nullum  auxilium  nisi  per 

*  commune  concilium.'  It  appeareth  plainly 
by  the  books,  that  this  cannot  be  done  but  by 
consent  in  pailiamont.  Fortescue -chief  justico 
setteth  down  what  the  law  of  England  is  in  that 
kind,  as  instructions  for  the  young  princa. 
^ith  he,  *  Tbe  king  governeth  his  people  by 

*  power,  not  only  royal  but  also  poHtic'  If 
this  power  over  them  were  royal  only,  then  he 
might  change  (he  laws  of  bis  realm,  and  chatga 
his  subjects  with  taillage,  and  other  bordeaSy 
without  their  consent.  Thus  tbe  king  can 
change  no  luws,  nor  yet  charge  them  with 
strange  impositions  against  their  wiUs.  He 
setteih  down,  as  the  mad  is  ihe  chief  of  the 
body,  so  the  king  is  the  head  of  his  people : 
He  cannot  take  any  thing  from  them,  witbooc 
their  ordinary  consent ;  tlie  common  consent  iir 
is  in  parliament.  Cap.  3,  an  express  clause 
there,  hoc  inditiduo.  Shew  me  any  book  of 
law  against  this.  That  the  king  shall  take  na 
man's  goods,  but  he  &hall  pay  for  it,  though  iV 
be  for  his  own  provision ;  or  lay  any  burden 
upon  his  subjects,  but  he  must  do  il  by  their 
consent  in  purlianient.  If  this  be  the  privilege 
of  the  subject,  then  it  is  express,  tlie  subject* 
ought  not  to  have  thi«»  charge  imposed  upon 
them,  but  by  their  contmon  consent.  Though 
it  be  said,  a  statute  is  the  act  of  >  the  king,  the 
lords  and  the  commons  only  give  their  con- 
sents ;  I  say,  it  is  the  act  and  grant  of  the  com- 
monsj  as  well  as  ol  the  lords ;  for  what  cont^ent 
is  given  there,  in  given  by  every  .man  of  the 
kingdom,  by  the  power  of  ihe  voice  which  they 
gave  in  chusing  the  knights  of  the  shires  and 
burgesses.  There  is  a  book  case  13  Hen.  4, 
fol.  14,  express'y.  That  no  inna  syhall  be  charged 
without  his  consent  in  parliament.  Gascoigoe, 
chief  justice,  gave  it  as  a  rule.  Coke's  Reports, 
Clark's  case,  No  man  to  be  charged  in  *5r. 
Albans,  but  with  their  consent. — In  the  Cham- 
berlain of  London's  case,  to  put  a  smalt  sum 
upon  a  merchandize,  &c.  when  it  is  for  the 
good  and  benefit  of  the  people,  is  a  thing  to  he 
allowed  through  a  common  ordinance  to  be 
good,  so  thcY  have  no  loss  by  it ;  as  in  case  of 
murage,  pontnge,  paveage,  and  tv*lls  of  markets: 
Taxes  upon  tbe  people  f(»r  tliese  are  allowed^ 
becaose  they  are  matters  for  use  of  the  people, 
and  are  not  as  a  matter  of  charge  imposed  upon 
the  people. 

Fit*.  Herb.  Na.  Br.  The  king  hath  the  go- 
vernment of  the  whole  kingdom,  both  in  time  . 
of  war  and  peace.  None  will  deny  but  that  he 
may  command,  that  no  man  can  doubt  of;  and 
therefore  in  that  kind,  in  point  of  inundation, 
tbe  king,  by  his  writ,  commandeth.  That  that 
shall  be  jstopped,  and  he  done  by  those  that 
have  benefit  or  loss  by  the  inundation;  and* 
those  only  are  to  be  charged,  as  come  nnto 
Kent :  If  an  inundauon  be  in  Kent  marshes, 
shall  the  county  of  Middlesex  be  charged  there* 
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with?  No ;  but  those  tliat  hare  pro6t  by  it,  or 
have  loss  tj  it.    Vid.  the  10th  Ileport. 

Then  here  standeth  tlie  ca&e ;  if  that  be  so, 
the  qaestion  in  not  now,  Whether  a  common 
charj^e  may  be  levied  upon  the  subject,  without 
consent:  No  quebtion  but  a  common  charge 
may,  if  occasioo,  and  every  man  ought  to 
obey  it. 

But  the  question  is,  Whetlier,  upon  the  alle- 
gations in  this  writ,  there  shall  be  a  charge  to 
impo»e  money  upon  them  in  the  mean  time, 
without  their  assent?  I  u^y  not, but  by  a  parlia* 
meniary  course:  in  that  kind  the  common  law 
doth  not  allow  it.  A  nouble  case  in  14  £.  S, 
Banc.  11.  rot.  60.  Heh  and  Lever's  case  in 
Durham.  An  action  of  trespass  was  brought 
ii^nst  Lever  for  taking  away  the  chest  of  Heb's, 
with  goods  and  money  in  it,  he  pleaded  not 
guilt V ;  the  jury  gave  a  special  verdict.  That 
the  defendant  took  t);e  money ;  but  it  was  upon 
this  occasion  :  The  Scotsiiad  invaded  Durham, 
and  bunit  divers  houses  about  Durham ;  upon 
which  the  inhabitants  of  Durham  assembled 
together  to  consult  about  their  defence ;  and 
took  an  oath  to  obey  the  ordinance  tf>  be  made 
by  consent  amongst  them ;  whereof  the  plain- 
tiflT  was  one  that  snore,  and  gave  his  consent. 
Whereupon  tliey  made  an  order  to  give  the 
Scots  a  sum  of  money  id  depart,  but  they  would 
not  be  goius  without  ready  money  ;  whereupon 
tliey  made  a  second  onliimncc*,  That  every 
man's  liouse  should  be  peiirched,  and  where 
xhev  found  money,  to  take  it :  Thereupon  the 
defendant  took  tlie  money  out  of  the  plaiutiflTs 
house.  The  judges  asked  the  jury,  if  this  last 
order  was  done  with  the  plainuff*s  cousent. 
I'hey  Said  it  was  done  by  reiis«m  of  the  occa- 
sion. Tltereupon  judgment  was  given  for  the 
plaintiff:  That  liecause  it  was  not  with  his  con- 
sent, that  therefore  they  ought  not  to  be  charged. 
It  came  into  the  Kini*  s  Benrii,  and  they  seeii»g 
of  this  special  verdict,  the  judges  of  the  King's 
Bench  reversed  the  judgment ;  for.why  ?  What 
was  done,  was  done  by  his  own  con<)cnt  and 
proper  act,  because  of  his  consent  upon  his 
oath;  and  therefore  (said  the  judges)  he  had 
means  to  help  himself  against  the  commonality 
of  Durham,  and  they  to  pay  him  again  to  his 
proportionable  part.  This  proveth.  That  no 
nan  ought  to  part  with  his  goods,  but  with  his 
consent. 

That  of  Ri'^ii.  2,  which  is  not  a  statute,  yet 
doth  shew,  tlwt  the  law  was  at  Uiat  time,  as  it 
is  the  same  at  this  day.  Advice  was  taken  in 
a  great  assembly  how  to  charge  the  commons : 
And  it  was  answered,  That  they  could  not  be 
charged,  but  by  common  consent  in  parliament. 
And  it  was  the  declaration  of  Scroope  in  the 
parliament-house,  Ihat  w.thout  consent  in 
parliament,  the  conamons  ought  not  to  be 
charged  ;  because  the  commons  have  a  consent 
in*  parting  with  their  goods.  It  is  said  in 
Doctor  and  Student,  That  the  subject  liath 
such  a  property  in  his  goods,  that  no  roan  shall 
meddle  with  them,  but  by  his  consent;  which 
is  the  reason  tljey  recover  damages  when  tljey 
meddle  with  their  goods,  not  by  Cbeir  consent. 


Another  reason  why  the  cammon  law  look- 
eth  into  it  is,  because  of  the  inconveniences 
that  might  insue,  if  tlub  should  be  allowed.  *  To 
chaige  one  ship,  by  the  same  reason  theiie  might 
be  ten  ships  cliarged.  We  have  a  pious  king, 
and  tliough  he  ^Ai  not  do  it,  yet  the  law  ftook- 
eth  into  this  inconvenience.  Ttiat  of  Danegelt 
began  in  the  year  991.  The  6 rat  composition 
was  10,000/;  the  second  16,000/;  the  next 
24,000/;  the  next  36,000/ ;  and  io  10  or  It 
years,  by  five  several  risings  it  came  to  48,000/. 
And  so,  for  aught  that  I  do  know,  this  may 
come  to  forty  hundred  thousand  pounds. 
Therefore  the  law  looketh  to  make  certain  tlie 
charges.  The  fir»t  double  subsidy  that  ercr 
was,  was  SI  £liz«  and  the  Chancellor  of  the 
Exchequer  said,  it  did  make  his  heart  to  ouake 
to  move  for  a  double  subsidy,  one  subsidy 
being  granted  so  Litely.  The  reason  of  it  was, 
because  the  Spanisih  mvasiim  was  foreseen.— 
After  the  Spanisli  invasion  was  pa«t,  then  came 
the  second  grant  of  a  double  subsidy  ;  and  he 
said,  he  hoped  nut  to  live  to  see  a'sabsidj 
granted  agam.  33  and  39  Eliz.  it  came  to  three 
subsidies,  and  four  subsidies,  but  if  there  had 
been  ten  subsidies,  what  was  done,  was  done 
by  parliament;  and  the  law  alloweth  it  ^be- 
cause of  the  greater  inconvenience.  Then  it 
is  in  the  judgment  of  the  parliament  for  the 
appointing  of  those  subsidies,  as  the  occasion 
requires. 

The  statutes  of  Tonnage  and  Poundage,  as 
appears  by  all  the  statutes  made  in  Hich.  se^ 
aud  continued  till  Hen.  4, 5,  6, 7,  and  so  down* 
wards  to  king  James's  time,  are  to  the  end  the 
king  might  have  money  in  his  coffers  for  the 
detciice  of  the  realm,  and  for  the  sife-guard  of 
the  sea,  that  he  miisht  not,  upon  a  sudden  oc* 
casion,  be  unprovided;  because  it  is  reason 
and  fitting  that  king!»  should  ever  have  money 
ready  against  any  occasion.  But  now  it  is  not 
gniiued,  yet  it  is  taken,  the  same  profit  is  made 
still :  and  I  do  not  doubt  but  the  king  doth 
imploy  it  for  tlie  defence  of  the  kingdom,  and 
safeguard  of  the  sea.  The  diQ'erencc  between 
a  charge  and  defence  is  much ;  for  th&  first 
there  is  no  law  to  compel  the  subject  unto  it, 
but  by  porliament :  for  the  second,  which  is 
the  defence,  every  man's  person  i»  bound  iu 
defence,  *  exponere  se  et  vitam  ipsam,'  upon 
peril  thereof;  but  he  is  not  bound  to  anj 
charge  without  his  consent.  So  in  this  kind  I 
hold,  as  the  law  standeth,  that  no  charge  ought 
to  be  imposed,  but  by  their  common  consent ; 
for  you  will  make  it  all  one  to  take  away  the 
property  of  the  goods,  which  you  do  ^tcad^m 
moaOf  thoygh  not  in  specie.  Power  is  given  to 
distrain  the  goods,  and  to  sell  them  ;  and  cVery 
man  is  liable  to  the'discretion  of  the  slicriff. 

But  admit  this  charge  might  be'  imposed  by 
the  common  law,  yet  I  do  conceive  it  is  pro- 
hibited by  the  statute ;  for  I  hold,  as  now  my 
brothers  the  judges  have  held,  that  the  statute 
De  Tallagio  non  Concedendo,  is  a  statute, 
notwithstanding  what  hath  been  argued  at  the 
bar  to  the  contrary.  It  is  apparent  io  our 
printed  books ;  and  io  on*  of  jour  books,  tht 
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came  a  parliament,  2  Hen.  4,  they  coiDplatn  of 
those  commissions  chat  inforced  them  to  do  that 
which  by  the  law  they  ought  not  lo  do ;  and 
prayed  tiiose  commissions  might  be  repealed  : 
the  answer  b  absolute,  *  Let  it  be  done.' 
*  Soit  iait.' 

^  The  next  is  1  Ric.  3.  True^  the  king  was  an 
usurper.  Benevolences  were  granted ;  but 
that  was  no  charge,  as  ours  is,  and  therein  the 
commons  claimed  their  liberties. — Lastly ;  tho 
concluding  law  is  that  of  3  Car.  the  Petition  of 
Right,  that  no  person  shall  be  Uxed  witlioot 
consent  of  parliament :  and  when  the  king  was 
informed  of  the  former  statutes  how  they  were; 
thereupon  this  statute  3  Car.  was  made,  which 
reciteth  the  statute  De  Tallogio,  and  divers 
other  btatutes  ;  and  it  was  referred  to  my  lords 


express  time  is  mentioned  when  it  should  be 
made,  viz.  25  Ed;  1,  then  it  is  said  to  begin. 
Tiiillage  is  an  antient  aid,  and  so  is,  ■  pur  file 
*  marier,'  and  *  pur  fiiire  fitz  chevalier ;'  but 
no  taillage  witliout  a  common  consent  in  par- 
liament ;  so  I  agree  with  my  brothers,  that  it 
is  a  statute. 

Next  this  statute  jof  >25  Ed.  1,  which  is  said 
to  be  no  statute,  the  kingdom  of  England  hath 
ever  held  it  for  a  buckler  for  them,  that  no 
chaige  (without  common  consent)  should  be 
laid  upon  them.  And  the  reason  wherefore 
this  statute  was  made,  was  in  respect  of  the 
great  taxes  imposed  on  the  subject  without 
consent,  in  time  of  war. 

The  next  statute  is  14  £d.  3,  cap.  1.  A  great 
subsidy  was  then  granted.  What  was  then 
done  ?  The  king  doth  grant  for  him  and  his 
heirs  not  to  put  them  to  any  charge  hereafter, 
unless  it  be  by  common  consent  in  parliament. — 
Oh  I  but  this  is  but  for  that  king  himself  alone ! 
— I  answer,  it  is  perpetual.  If  the  king  doth 
grant  for  him  and  his  heirs,  it  doth  go  to  all  his 
posterity,  and  is  a  good  act  of  parliament ;  so 
that  is  the  second  act  of  parliament  in  the  ne- 
gative, that  no  charge  shall  b^  laid  on  the  sub- 
ject, but  by  common  consent  in  parliament. 

That  which  is  stood  upon  by  my  brothers,  is 
21  Ed.  3.  That  statute  was  made  to  grant  a 
subsidy  upon  every  sack  of  wool ;  and  also 
taxes  upon  merchants  goods  transported,  6d, 
in  the  pound.  This  statute  thus  made,  the 
king  afterwards,  because  few  of  the  sacks  of 
wool  were  carried  over  before  Michaelmas, 
sent  forth  a  proclamation,  that  6d,  in  the  pound 
should  continue  till  Easter,  and  no  longer  :  but 
half  a  year  after  this  was  complained  of  to  the 
king,  and  die  king  (by  proclamation  out  of  par- 
liament) did  take  away  the  6d.  in  the  pound. 
23  Ed.  3,  in  the  February  then  next  following, 
iin  express  act  of  pnrliairont  (this  subsidy  so 
>granted)  to  continue  till  Michaelmas,  and  by 
proclamation  to  continue  till  Easter. — ^They 
4:onfirm  all  till  Easter,  and  no  farther  continu- 
ance of  it  to  be. — ^By  this  appeareth,  that  for 
so  small  a  thing  as  6d.  in  the  pound  tor  such  a 
time  as  from  Michaelmas  to  Easter,  that  it  was 
a  chariie  not  to  be  borne  but  by  consent  in 
parliament. 

4  Ueo.  4,  m.  28.  A  subsidy  granted,  that 
this  should  not  be  drawn  into  example  to 
charge  the  people,  but  by  common  consent, 
and  that  in  parliament. — 13  Hen.  4,  ra.  10. 
There  it  is  said,  where  a  subsidy  is  granted,  it 
shall  not  be  granted  henceforward  for  defence 
of  the  kingdom,  or  safeguard  of  the  sea,  but 
in  parliament. — ^Then  came  a  parliament. 
What  did  they  complain  of?  The  patent  of 
the  office  of  Alnerage,  though  it  was  but  a 
imall  charge,  yet  thev  set  down  that  this  Aivas 
contrary  to  the  law,  that  no  taxes,  nor  no  *ldd 
should  be  imposed  on  the  people,  without  con- 
sent in  parliament:  the  commons  were  then 
very  zealous  in  small  matters. 

2  Hen.  4,  m.  22.  Hoc  indhiduo.  At  that 
time  a  commission  went  forth  to  divers  towns 
ia  the  kingdom^  to  providej  &6.  Whea  there 


the  iudges  (most  whereof  are  here)  whether 
this  law  doth  give  more  than  formerly  from  th« 
king.  And  wc  were  all  of  opinion,  that  this 
law  did  give  no  more  than  what  was  formerly,  • 
and  was  only  but  a  reviving  of  the  ancient  pri- 
vileges of  the  subject ;  it  added  no  more,  but 
only  revived  what  was  formerly  granted. 

I  do  conclude,  that  no  charge  can  be  imposed- 
upon  the  commons,  without  their  consent  in 
parliament.  We  that  are  judges,  must  go  ao 
cording  to  the  intention  and  meaning  of  those 
laws.  The  meaning  of  the  laws  in  this  kind 
was,  that  no  manner  of  charge,  aid,  or  tax 
should  be  laid  upon  the  subject,  hot  by  consent 
in  parliament.  The  judges  are  to  expound 
them  accordiiig  to  their  intention.  But  they 
say,  the  practice  hath  been  otherwise.  We  say 
not  now  what  de  fucto^  but  what  dt  jure  was 
done ;  and  we,  as  judges,  must  not  allow 
defaclOf  '  sed  quid  de  jure  factum  fuerit.' 

To  answer  the  great  objection,  it  is  for  the 
defence  of  the  kingdom  :  here  is  such  a  ne- 
cessity and  danger,  as  will  not  admit  the  delay 
of  a  parliament. — I  hold,  for  my  part,  that  no 
necessity  nor  danger  can  allow  a  charge,  which 
is  a  breach  of  the  laws.  I  hold  it  absolutely, 
that  for  a  general  charge  of  money  upon,  the 
people,  it  cannot  be  upon  any  pretence  of  don* 
^er  or  nccei>sity.  Mens  persons  may  be  used 
in  the  cose  of  necessity  or  danger ;  for  every 
man  is  bound  to  defend  the  kingdom,  but  no 
necessity  can  procure  this  charge  without  a 
parliament.  The  law  provideth  a  remedy,  in 
case  of  necessity  and  danger ;  for  then  the  king 
may  command  his  subjects,  without  parliament, 
to  defend  the  kingdom.  How  ?-  By  all  m^  of 
arms  wfiatboever,  for  the  land  ;  and  by  all  ships 
M  hatsoever,  for  the  sea,  wliich  he  may  take  from 
all  parts  of  the  kingdom  and  join  them  with  his 
own  navy  ;  which  hath  been  the  practice  of  all 
former  kings  :  in  their  necessity  they  havs 
taken  shi^is  from  all  parts  of  the  kingdom. 
10  Ed.  3,  m.  2,  Scot.  10  Ed.  3,  m.  16,  when 
there  was  a  great  navy  of  Scots  and  French  ap- 
peared, and  intended  to  come  and  invade  the 
kingdom,  the  king  appointed  two  admirals,  one 
towards  the  North,  the  other  towards  the  West, 
and  to  meet  together  at  what  place  he  pleased ; 
and  m.  16,  scot  into  North-Wales  and  South- 
Wales  to  maintain  one  ship,  «ither  of  them 
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upoa  th^ir  owo  coatts  of  the  tea,  for  the  de- 
fence of  the  kingdom.  And  to  Rot.  Ahn. 
12  Ed.  d,  writs  went  for  the  arrebtmg  of  ^hips 
in  ali  parts  of  the  kingdom.  Roc.  Viai;.  1  11.  4, 
ID.  12,  writs  issued  to  all  archbishops  and 
bishfips,  shewini;  immiuent  dangt-f,  tluit  they 
should  be  ready  in  erm^,  to  c<*me  aod  assist 
*  ad  cutftodii  ndum  mare/  whithersoever  he 
should  appoint  tuvm.  But  in  that  time,  whiii 
the  danger  vias  such,  yet  ihi  ship^  appointed  to 
be  prepared  throughuot  the  land.  And  6  iieii. 
4,  tnat  aU  the  men  of  all  purisshnuld  cume  toge- 
ther in  snt'h  a  place :  tins  was  only  an  arraying 
of  men  to  be  in  readiness.  3  H.  5,  to  the  tnioe 
purpose.  And  1  Uen.  7,  which  was  much 
stood  upon,  of  a  rumour  of  wars  between  the 
king  of  the  Romans  and  the  Frenrh  king,  which 
mtghc,  perhaps,  in  the  end  tend  to  an  inyasion 
of  this  kingdom,  there  was  an  arraying  of  men, 
from  16  to  60,  and  gathering  of  ships,  and  tak- 
ing order  for  watch  and  ward  upon  tiie  sea- 
coasts,  but  no  command  to  make  sliips.  4 
Hen.  8,  pars  2,  there  the  king  by  proclama- 
tion saith,  that  *  the  enemy  is  ready  to  enter, 
'  ships  ore  furnished  with  men  of  war  to  invade 
.*  the  kingdom.'  What  then  ?  What  was  done 
then  i  It  is  no  more,  but  that  every  county  in 
England  have  men  in  re»dine>s  to  assist,  from 
16^  to  60,  to  defend  the  kingdom,  and  to  have 
good  watches  and  wards  upon  the  sea-coasts. 

But,  I  pray  yoo,  in  all  these  times  of  Hen.  8, 
Hen.  if  Uen.  $,  Hen.  4,  were  there  ever  any 
writs  went  forth  for  ships  into  any  county  ?  It 
doth  not  appear^  that  any  county  was  to  pre- 
pare or  make  any  ships  ;  but  only  men  in  arms : 
so  the  law  makes  provision,  in  time  of  danger, 
by  help  of  their  persons,  and  with  ships,  not 
with  a  pecuniary  charge ;  for  that  cannot  hold 
for  any,  nor  can  be  done  without  parliament. 
And  if  new  ships  must  be  made,  it  must  be 
.made  bv  parliament.  If  so  be  the  writs  be  to 
make  ships,  then  let  the  sberifFs  make  them, 
and  shew  for  their  discharge  upon  record,  that 
they  are  made  and  prepared.  Bat  to  appoint 
by  writs  ships  to  be  made,  and  by  their  direc- 
tions appoint  the  sheriffs  to  levy  money  to  paj 
off  aome  of  the  ships,  was  never  yet  done,  this 
beins  a  precedent  of  the  first  impression.  The 
law  did  always  account  the  parliament  able  to 
provide  and  to  give  sufficient  aid,  and  most  fit 
to  consult  de  arduis  regni ;  and  there  is  a  con- 
sent of  and  grant  of  the  commons  to  what  is 
done,'  they  are  actors  iu  it. 

By  the  old  law  of  Alfred,  parliaments  were 
to  be  held  twice  a  year ;  and  by  express  sta- 
tute made  4  Edw.  3,  14,  an  express  law  was 
made,  that  every  year  a  parliament  should  be 
held^  especially  if  need  required.  And  by  ano- 
tlier  statute,  for  avoiding  of  grievances  that 
daily  happened,  a  parliament  should  be  held 
once  a  year.  Then  it  is  to  be  conceived,  a 
parliament  may  be  called,  and  things  may  be 
charged  that  way. — And  for  the  objection,  that 
a  parliament  is  not  the  speediest  way  to  pre- 
vent the  danger;  the  imagination  of  man  can- 
not invent  a  danger,  but  coarse  may  be  taken 
£»  defence,  till  a  parliameot  be  had.    So^  for 


my  part,  I  huld  this  point  of  necenicy,  or  dan- 
ger, caonoc  be  held  a  sa^lacnt  gruuud  Um  liai 
writ. 

The  next  thing  is  thiaj  yem«  boc  thj  b 
mamtamed  by  prerogative  and  royal  |M>wer.  1 
say  for  tnat,  by  my  oath  I  am  hound  tn  m.ii> 
tam  all  the  true  prertigatives  o%  the  kiog;  .ic 
A  e  that  are  servants  to  the  king  must  maiRt^i. 
his  prerogatives,  aod,  to  the  be^  <»f  <j«r  s^.  . 
out  suffer  Ihem  to  be  diaiinished.  But  I  Lud 
there  is  no  such  prerogative  iu  this  kind. 

The  prerogative  is,  that  which  the  law  prr. 
suineth,  <  That  the  king  can  do  n«»  wrong/  aed 
so  it  is  in  Bracton,  *  Rex  pote4t  facerc  qu«id  ie 
'jure  potest  facere.'  11  Re'p.  Magdaien-CV 
l^e  Case,  246.  Plowden's  Coimneut.  Tu 
king  can  do  no  wrong,  nor  any  act  to  wruc; 
the  subject.  Bracton,  <  Hoe  uon  potest  accr 
*  (|Uod  nnn  potest  agere  juste.'  There^  r 
this  charge  be  against  the  law,  so  moch  to  tW 
prejudice  of  the  subjects,  as  I  conceive  it  to  be^ 
the  king  will  never  do  it ;  for  it  is  done  by  na»> 
information  that  it  hatli  been  usually  done,  %ai 
may  be  iiisdy  done.  21  Edw.  3,  a  patent  a 
made,  which  is  a  wrong  to  the  subject :  tke 
king,  dejure  regit,  ought  to  revoke  ibe  patent; 
for  the  law  hath  tliat  honourable  conceit  of  tu 
king,  <  That  he  can  do,  no  wrong.*  A  kirr. 
tlierefore,  to  hare  a  royal  power  or  prerogaDre 
to  do  that  by  his  writs,  to  coroiuand  any  thi^ 
to  be  done  that  is  against  the  express  laws  k' 
the  kingdom,  to  the  infringing  or  the  liberty 
of  his  subjects,  is  not  admitted'by  the  law :  ifae 
royal  power  is  to  be  taken  away;  for  as  it  is  tc^ 
fore  said  by  Fortescue,  he  can  change  no  law,  dot 
charge  his  people,  but  by  common  consent  in  par- 
liament. So,  for  my  part,  I  bold  that  this  sawt 
charge  upon  the  subjects,  by  his  royal  authority, 
it  is  not  allowable. 
The   king,    we  know,  is  a  most  just   aod 

1>ious  king,  that  he  will  do  nothing  against  Its 
aws ;  if  he  did  know  it  to  be  against  law,  be 
would  nevet*  desire  it.    When  a  judge  of  tke 
land  was  called  in  question,  in  queen  Eliza- 
beth's time,  about  denying  some  l«»an,  deliver- 
ing his  opinion  against  the  same,  he  said,  it  w&i 
against  his  oath,  and  against  the  law,  to  advise 
her  majesty  to  it.     With  which  she  rested  »- 
listed.     If  the  judges  say,  by  law  the  king  may 
do  this,    he  may  do  it :  if  they  say  no,  bot  \n 
act  of  parliament,  he  will  never  do  it. — Bot  it 
is  said,  the  king  taktth  the  course,  *  more  ma- 
« jorum.'  There  is  not  any  precedent  especially 
maintained,  by  any  judicial  record,  that  war- 
ran  teth  this  course :  and  if  there  were  any  pre^ 
cedents,  we  are  to  judge  according  to  the  law, 
and  not  according  to  precedents;  not  to  judee 
what  hath  been  done,  but  what  of  right  hatb 
been  done.     1 1  Rep.  Magdalen- College  Case, 
though  there  be  many  precedents,  that  main- 
taineth  not  a  right ;  the  question  is  still.  Whe- 
ther a  right  or  not  f 

Bat  admit  that  precedents  could  make  it  to 
be  law  fill,  yet  I  hold  there/is  not  any  one  pre- 
cedent to  maintain  this  case. 

For,  first,  I  say  there  is  no  one  precedent 
goeth  lo  iBlaod  ooiiBties  aU  over  Englaad,  belm 
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now.  I  say,  to  mnritime  counties  to  prepare, 
Af  my  brother  Berkley  confessed,  that  he  knew 
none  for  any  inland  counties,  but  1  Kic.  2,  11, 
52,  their  writs  went  out  to  divers  inland  towns, 
but  not  to  counties,  to  make  ships;  and  besides 
tlie^e,  were  not  any  to  inland  counties. — ^To  this 
I  say,  those  writs  that  went  out  at  that  time 
were  done  by  conveyance  in  parliament :  for 
an  order  was  made  in  parliament,  that  all  that 
had  any  charters,  the  antient  cities,  boroughs, 
and  towns,  that  had  any  charters  of  liberties, 
should  there  be  examined;  and  appoints  how, 
and  by  whom;  and  have  their  liberties  con- 
firmed without  fine,  if  they  would  produce  ships 
for  the  defence  of  the  kingdom.  But  yet  m 
this  record  not  one  inland  county  or  maritime 
county  is  charged,  nor  no  inland  town,  but 
those  chat  would  have  their  liberties  confirmed. 

Now  to  look  upon  the  precedents  of  king 
John's  time,  6  Joh.  9  Joh.  14  Job.  tic.  here  be 
the  six  precedents  in  court;  and  I  have  looked 
into  every  piecedenton  the  king's  side,  to  satisfy 
myself;  and  all  those  precedents  are  only  foV 
'arresting  of  ships,  that  they  should  not  go  forth 
of  the  realm ;  and  15  Johan*  all  ships  to  be 
ready  as  the  king  shall  have  occasion. — Then 
we  come  to  Hen.  8d's  time:  13  Hen.  3,  m.  5, 
13,  &c.  there' are  six  of  these  records,  I  have 
read  them  all ;  they  are  no  more,  bat  only  to 
port- towns,  to  arrest  ships,  and  the  rest  to  have 
men  at  arms,  in  readiness  upon  the  sea-coasts, 
and  that  but  for  forty  days. 

Then  for  the  precedents  of  Edw.  l.'s  time,  nil 
•f  them  bein^  examined,  not  any  one  of  them  go 
to  the  counties.  13  Ed.  1,  77,  divers  ships  are 
appointed  to  be  made,  but  it  is  ad  sumptum 
regis,  and  only  onto  sea-towns;  the  record 
shews,  that  by  the  barons  of  the  exchequer 
they  have  an  allowance  for  it.  93.  Ed.  1,  m.  5, 
same  roll,  a  writ  to  the  sheriff  of  Norfolk, 
to  compel  them  to  maintain  their  sea-coasts. 
14  Ed.  1,  a  writ  '  ad  congregandas  centum 
^  naves  paratas/  and  armed  men  to  be  put  in 
them,  so  to  command  in  that  kind  the  king 
may,  and  we  must  obey ;  he  commands  shipa 
ready  made,  not  to  make  them.  Afterwards, 
14  Ed.  1,  rot.  17,  several  writs  to  the  archbi- 
shops and  bishops,  to  attend  with  their  anns  in 
readiness,  to  maintain  the  coasts.  14  Ed.  1, 
rot.  78,  a  writ  to  the  county  of  Berks,  a  thing 
much  stood  on ;  it  is  only  for  matter  of  array, 
if  it  be  well  looked  into,  and  no  matter  of 
making  or  finding  of  ships ;  and  divers  other 
writs  in  this  king^s  reign,  for  maintaining  of 
armies  in  their  proper  counties :  and  no  man 
can  deny  but  that  every  man  in  his  proper 
county  is  to  go  to  defend  the  kingdom.  And 
also  for  having  of  all  ships  of  above  40  tons  in 
readiness:  but  to  make  new  ones,  in  any  inland 
oounty,  is^not  warranted  by  anv  precedent,  that 
I  can  see;  though  I  have  looked  over  all  the 
records  that  have  been  brought  unto  roe;  no^ 
not  in  maritime  counties,  to  make  ships. 

For  the  precedents  of  £d.  2*s  time,  9  Ed.  2, 
&c.  to.  put  them  ail  together,  they  are  only  to 
congregate  ships  to  be  in  readiness,  but  not  to 
«iake  new  ships.— To  «em«  !•  £d.  S'»  time*  7 
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Ed.  3,  m.  9,  command  is  to  assist  the  admiral 
with  their  |hips,  as  occasion  shall  require.  10 
Ed.  3,  11,  a  preorpt  to  port-towns  only,  to 
bring  their  ships  to  Portsmouth,  for  13  weeks, 
furnished  with  victuals,  &c.  2  Ed.  3,  16,  not  to 
depart  without  licence.  10  Ed.  3,  12  Ed.  8, 
Rot.  Aim.  writs  only  to  port-towm, «  ad  cujtto- 

*  diend'  marc.'  12  Ed.  3,  m.  \%  a  command 
to   Henry  Hussey,  &c.  '  od  coogregnnd.   ho- 

*  mines,'  and  to  attend  on  the  sen-co«sts.  But 
these  were  the  causes  of  making  the  law,'  14 
Ed.  3,  that  there  should  be  no  further  charge 
laid  on  the  subject:  so  that  all  before  that  sta- 
tute do  not  prove  our  case.  15  Ed.  3,  a  cus- 
tody of  the  ports  commanded,  and  warrants  to 
arrest  ships.  16  Ed.  3,  command  to  the  eari 
of  Dover,  &c.  to  prepare  ships  against  an 
enemy  that  intends  to  come  to  subvert  the 
kingdom,  and  to  set  up  beacons ;  wfiich  is  the 
first  original  of  beacons  that  I  obsen'e.  All 
these  precedents  in  Ed.  3  s  iime,  were  but  to 
keep  men  and  ships  in  re3dine<^s,  and  to  bring 
them  to  the  sea-coasts.  46  Ed.  8,  m.  3,  that 
the  French  made  great  preparation,  whereupon 
they  are  commanded  all  to  array,  both^cler^y 
and  laity,  to  guard  the  sea-coasts.  .And  m 
those  times,  when  there  was  more  likelihood  oi 
danger  than  now,  no  writs  came  out  then,  but 
only  to  array  men,  and  keep  them  in  readiness. 
50  Ed.  3,  to  array  men  in  Norfolk  to  defend 
the  coasts.  29  Ed.  3,  command  to  the  bisliop 
of  Durham,  and  into  Cumberland  and  Nor- 
thumberland, to  have  their  men  in  readiness. 
A  number  of  these  precedents  in  that  king's 
reign. — For  Rich.  2's  time,,  it  doth  not  appear 
by  any  one  record  there  is  any  thing  for  ships, 
but  only  for  the  custody  of  tlie  sea. — And  fur 
Hen.  4,  Hen.  5,  Hen.  6*s  time  until  2  Eliz. 
they  are  all  conceniing  matters  of  arms,  not  to 
make  ships.  And  when  the  rebellion  in  the 
North  was  in  the  queen's  time,  then  by  writs 
men  were  commanded  to  be  in  readiness,  for 
defence  of  the  kingdom. 

The  next  thing  we  come  to  is  the  writ  itself. 
For  my  part,  I  hold  it  to  be  illegal ;  mark  the 
recital  of  the  writ,  it  is  no  more  but  '  quod  da- 
'  turn  est  nobis  inteliigi,'  &c.  not  a  plain  affiroH 
ation,  as  apparency  of  it.  Then  the  motives 
are,  because  the  pirates  do  infest  the  seas': 
Such  motives  as  never  were  in  any  writ  before. 
AH  former  writs  were  not  to  provide  great  navies 
in  respect  of  pirates;  there  is  no  such  great  dan- 
ger of  them.  15  Ed.  1,  it  is  there  set  down, 
when  pirates  infested  tlie  seas,  they  took  order 
tliat  there  should  be  only  10  ships  to  scour  the 
coasts.  16  Ed.  3,  &c.  Command  that  men 
should  be  arrayed,  lest  the  enemy  should  in- 
vade the  kingdom ;  but  no  mention  made  of  pi- 
rates, for  they  will  be  removed  with  a  few  ships^ 
Mark  the  times  when  great  pirates  were  upon 
the  sea,  they  would  he  glad  to  sculk  away  when 
the  king's  navy  came  towards  them.  Now  that 
this  should  bring  the  king's  navy  to  sea,  is 
against  the  law  of  the  iand^  and  are  not  mo- 
tives sufficient  to  induce  a  charge  of  this  kind. 

Secondly,  Tlje  very  commands  of  the  writ 
itself  are  uoiawful,  in  respect  of  the  inConveoi- 
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cnces  to  an  inland  county ;  ^bereas  there  was 
never  any  inland  county  charged  in  that  kind 
before,  as  coast-towns  that  have  been  hereto- 
fore charged  with  Soldiers,  and  had  none,  were 
dischar;ged.  When  Bodmin  in  Cornwal  was 
charged  with  finding  of  a  ship,  they  shewed 
tliey  never  had  ship  nor  mariners  there,  And 
that  divers  of  them  were  imprisoned  for  not 
finding  such  a  ship ;  whereupon  commission 
issued  (0  the  admiral  to  examine  the  troth 
thereof:  And  because  it  was  found  they  had 
'  no  mariners,  they  were  discharged.  Biit  Mr. 
Solicitor  answered,  this  was  done  by  the  admi- 
ral, beyond  his  commission  ;  but  13  £d.  3,  the 
•ame  year,  there  was  a  writ  awarded  to  Chiches- 
ter in  the  county  of  Sussex,  to  find  a  ship,  and 
they  complained  they  had  not  an^  ships  used  to 
arrive  there,  nor  mariners  therein  inhabiting ; 
and  thereupon  they  were  discharged,  upon  a 
writ  out  of  the  Chancery :  So  1  say,  inland  coun- 
ties that  are  not  wont  to  liave  ships,  the  law 
doth  not  appoint  them  to  do  that  which  they 
cannot  do|  nor  will  not  expect  from  them  that 
which  is  impossible. 

The  pursuance  of  this  writ  is  against  law-; 
it  appoints  them  to  provide  a  ship,  hire  meu, 
and  provide  victuals  and  wages  for  them,  36 
weeks,  &c,  I  say,  this  is  against  law  plainly, 
and  against  di\ers  statutes,  and  no  law  doth 
warrant  it ;  for  soldiers,  which  are  the  king's 
gervants,  ought  to  have  their  pay  from  the  king, 
the  general  rendezvous.*  15  johan.  m.  3,  ships 
commanded  to  be  at  the  ports  upon  the  king's 
pay.  Tenanu  by  knights  service,  after  forty 
days,  were  to  be  at  the  king's  charge.  17  £d. 
1,  Id  £d.  3,  it  appeareth  there,  the  king,  uron 
the  invasion  of  the  Scots,  many  men  being  lost, 
appointed  soldiers,  and  their  wages  paid,  and 
what  to  Durham,  and  what  to  >iewc:istle,&c. 
31  £d.  1,  in  the  Exchequer,  writs  went  out  to 
levy  men  to  i*esist  the  Scot»,  and  they  would  not 
stir  without  their  wages.  16  Ed.  3,  to'  pay 
soldiers  wages.  2  Ed.  3,  rot.  16,  there  it  is  set 
down  in  parliament  what  boldicrs  have  received 
lor  tlieir  wages.  -  26  stat.  18  Ed.  3,  cap.  7,  sol- 
diers are  not  to  go  out  of  their  counties  without 
pay.  10  Ed.  3,  the  men  of  Bucks  stood  upon 
It,  and  would  not  go  out  of  their  county  to  the 
coasts  of  Southampton  without  wages.  Rot. 
Aim.  12  Ed.  3,  m.  12.  A  tirit  to  compel  all 
men  to  make  munition  fur  ships,  for  the  town; 
and  thereupon  H.  and  B.  they  were  com- 
manded to  maintain  the  men  of  the  same 
town.  Claus.  13  Ed.  3,  m.  14,  men  of  arms 
far  the  defence  of  the  sea-coasts  complained 
their  vrugt-s  were  not  paid  them :  ordered,  tlie 
t')wn  from  whence  ihey  came  should  pay  tliem. 
The  statute  of  11  II.  7,  cap.  1,  provides,  that 
soldiers  that  go  out  of  their  n\«n  counties  to 
attend  the  king  in  his  \%ur,  sliail  lr:nc  th^ir 
waives  iroMi  tlie  time  (hey  go  frani  their  house.-*, 
to  be  paid  by  the  king's  o»n  otJiccrs. 

I  ho!d  that  this  assessment  is  not  lawful  and 
allowahle ;  ilieu  if  the  assessment  thus  made 
falls  to  the  ground,  the  power  to  the  sberift'to' 
assess  doth  ;  and  be  mpy  do  it  as  he  lists,  put 
More  upoa  oua  than  aaothcr|  thcrefora  an  as- 


sessment in  that  kind  is  not  legaL  "TheD  tit 
clause,  *  Si  rebelles  fuerint,  &c/  Cb  impiisini 
them,  then  to  give  power  of  impHsonoieDt  t* 
tlie  sheritf :  Clauses  have  been  in  former  writs 
in  cases  of  arrays,  to  distrain,  if  they  retuse  lo 
pay;  never  inca&e  of  laying  money,  to  iropr> 
son  for  it ;  it  is  cleariv  against  Magna  Chaiti 
to  be  imprisoned,  sinless  he  bo  indicted,  or  t; 
due  process  of  law. 

The  next  tiling  is  the  last  clause  of  the  wr.t 
*  If  more  be  gathered  than  shall  be  needful,  tv 
'  be  returned  amongst  those  that  have  paid  it' 
That  sheweth  the  ship  must  be  done :  we  vt 
now  upon  the  record,  and  by  this  record  it  &y}i 
not  appear  that  a  ship  is  made.  It  appeati 
Mr.  liampden  was  assessed  90s,  towards  t'e 
making  ot  a  ship.  It  is  said.  If  the  monev  U 
paid,  others  can  provide  ships.  This  is  not  ac- 
cording to  law,  to  command  a  ship  of  war  ff 
450  tons,  and  to  turn  it  into  money  ;  for  u  . 
ship  were  made  by  a  county,  the  county  sbouii 
have  it  again,  but  in  this  case  it  is  otherwise  ; 
this  Scir*  Fac'  is  brought  to  have  the  monej. 

For  the  Certiorari,  it  is  directed  to  a  sherf 
out  of  office  '  que  del  residue  de  ceo,'  and 
ought  not  so  to  be,  for  all  writs  are  directed  u 
the  present  sheriflT;'  so  for  the  old  sberifis  w 
shew  cause  what  they  have  done,  and  the  oev 
sheriffs  to  make  their  return,  he  is  the  immedi- 
ate  officer  of  the  court.  Admit  the  Scir*  Fac' 
should  go  forth,  it  would*do  something,  '  or^e- 
'  rare,  &c.'  to  whom,  or  how,  nothing  here; 
but '  Sdr*  Fac'  quare  onerari  non  debet  ;*  lu: 
to  whom  *  onerari,'  it  doth  not  appear. 

Besides,  if  tlie  sheriff  levy  money  in  that  lind 
and  bestow  it  on  a  ship,  it  is  well.  If  not  sj 
bcbtowed,  then  those  tliat  received  the  monejare 
accountable  to  those  of  whom  they  had  iL  Ic 
Ed.  3*s  time,  soldiers  received  money  to  go  ts 
service  in  war,  yet  staid  at  home,  but  wtre 
compelled  to  repay  it  to  the  county  where  th^ 
received  their  wages.  Also  two  high  coostablei 
having  received  money  for  soldiers,  were  indict- 
ed for  not  employing  it  accordingly,  and  ad- 
judged to  restore  it  to  die  county  where  tbej 
received  it,  and  to  find  sureties.  So  it  dotL 
not  appear  that  ibis  ship  was  builded,  there  a 
no  preparation  for  a  ship ;  the  sum  assessed  is 
not  legal;  then  the  writ  is  not  legal;  ^ 
cause  it  varieth  from  all  the  precedents  f^>r- 
merly ;  it  varieth  in  the  time,  of  26  weeks 
before  that  but  for  13  weeks ;  in  the  manoer, 
for  soldiers  wages  to  inland  counties,  which  nas 
never  before.  I  say,  it  varieth  from  all  the 
precedents  in  that  kind.  And  so  I  hold  ibi 
particular  writ  is  not  sufficient,  nor  warrantrJ 
by  the  law,  and  that  Judgment  in  this  va^ 
ought  to  be  given  for  Mr.  Uampdeo. 


The  Abguwent  of  Sir  GEORGE  CROOKB, 
knight,  one  of  the  Justices  of  bis  Majf  »t>'( 
Court  of  King's-Bench  at  Westminster,  ia 
the  great  Case  of  Ship-Mokey,  fts  it  wa 
presenteil  to  tlie  King*s  Majesty, 

The  Case  is  this  upon  the  Record.— The 
king  by  writ  under  the  great  seal,  dated  4  .iug. 
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iinno  11  of  his  reign,  directed  to  the  sheriff  of 
the  countj  of  Bucks,  nnd  to  ai]  the  meii  in  that 
county,  commandeth  them  in  these  words : 

Motives  of  this  VViit,  which  are  five. — *  Quia 
'  datum  est  nohis  intelligi,  quod  pnedon^  ooi- 

*  dam  pirati  ac  maris  grassaiores  tam  nommis 

*  Christiani  hostes  Mahumituni  quam  alii  con- 
'  xre^piti  naves  et  bona  et  merc'unonia  non  so- 

*  lum  subditonira  nostrorum,  verum  etiam  sub- 
'  ditorum  amicorgm  nostrorum  in  niari  quod 
'  per  ^entem  Anglican  am  ab  olim  defendt  con- 

<  suevit  nefkrie  diripientes  et  spolianies  et  ml  li- 
'  bitum  suum  deportavere  hominesque  in  eis- 

*  dem  in  captivitat'  miserrimam  roancipantes. 

*  S.   Ciimqae  ipsos  conspicinuis  navi^ium  in 

*  dies  preparantes  nd  mercatores  nostros  ulte- 
'  rius  inoiestand*  et  ad  regnum  gravand*  nisi 
'  citius  remedium  apponatur  eorumque  conatui 

*  virilius  obvietur.  3.  Consideratis  etinm  peri- 
'  cuiis  qiix  undique  his  guerrinis  temporibus  im- 
'  minent,  ita  quod  nobis  et  subditis  nostris  de- 

*  feusionem  regni  omoi  festioatione  qua  poteri- 
'  mus  acceiemre  convenit.  4.  Nos  voleutes 
'  deferisiofle  regni,  toitione   maris,  securitate 

<  subditorum  nostrorum  salva  condoctione  na- 

*  vium  et  merchandizarum  ad  regn'  nostrum 
'  Anglic  veoieut'  et  de  eedem  regno  nd  partes 

*  exteras  tniRseunt'  (rfuiilianie  Deo)  maxime 

*  providere ;  cum  oos  et  progenitores  nostri  re- 

*  ges  Anglia  domini  maris  predict!  semper  hac- 

*  tenus  extiterunt,  et  plunmum  nos  tasderet  si ' 

*  honor  iste  regius  nostris  temporibus  depereat 

<  aut  in  aliquo  minuatur.  5.  Comque  onus 
'  istad  defeiisinnis  quod  omnes  tangit  per  omnes 

*  debet  supportari  prout  per  legem  et  coosuetu- 
'  dinem  regni  Anjpc  fieri  consuevit. 

Charges  of  this  Writ,  which  are  throe. — 
'  Vobis    praefat'  vicecom'  balliv'  burgensibus 

<  majoribusque  probb  hominib'  et  omnib'  aliis, 

<  qoibuscuoque  supra  mentionat'  in  buq^is  vil- 

*  lis,  villatis,  hamlettis  rt  locis  supradictis  eor^ 

<  umque  memhris.  1 .  In  fide  et  iegiantia  ves- 
'  tra  quibis  nobis  tenemini.     S.  £t  sicut  nos  et 

*  honorem  nostrum  diligitis.    3.  Nee  non  sub 

*  £)risfactur'  omnium  que  nobis  forisfacere  po- 
'  teritis  firmiter  injungend'  mandamus. 

Commandsof  the  Writ)  which  ar«five. — *  1. 

<  Quod  unam  navem  de  guerra,  portagii  450 
'  doliorum.     2.  Cum  huminib'  tam  magistris 

*  peritis  quam  marinariis  valentioribus  et  ex- 

*  pertis,  centum  et  octoginta  ad  minus.    3.  Ac 

*  tormentis  tam  majoribos  quam  ninoribus  pul- 
'  vere  tormeotario  ac  hastis  et  telis  aliisque  ar- 
'  maturis  pro  bello  sufficientibus.  4.  Et  cum 
'  duplici  eskippamento,  nee  non  victu.ilibus  us- 
'  que  ad  primum  diem  Mattii  jam  proxim'  se- 

<  quen'  ad  tot  homines  competen*.  5.  £t 
'  abiade  in  vigiati  et  sex  septimanas  ad  custagia 

*  vestra,  tam  in  victualibus  quam  hominum  sa- 

*  lariis  et  aliis  ad  guerram  necessariis  per  tem- 

*  pus  itlud  super  defensionem  maris  in  obsequio 
'  nostro,  in  comitiva  custodls  maris,  cui  cus^o- 
'  diam  maris  ante  predict*  primum  diem  Martii 

*  committemas  et  prout  ipse  ex  parte  nostra 

*  dictaverit  moratur  parari,  et  ad  portum  de 
'  Portsmouth  circa  decimum  primum  dicnn  Mar- 

*  tU  duci  (iiciiii.     Iia  quod  tint  ib'  io  tod*  die 


'  ad  ultimum  ad  proficiscend*  ex  inde^cum  na- 
'  yihns  no»tris  et  navibus  aiiorum  subditorum 

*  nostrorum.      1.  Pro  tuitione  maris.     S.  Kt ' 
'  defeusione  vestrum  et   vestror.      3.    Repul- 

*  sioneque  et  debellatione  quorumconq'  merca- 
'  tores  nostros  et  alios  subditos  et  fidt^les  prae« 
'  diet'  in  dominia  nostra  ex  causa  mercature  se 
'  divertcntes  y^\  ab  inde  ad  proprium  declinan- 

*  tcs  super  mare  gravare  seu  molestare  satagen- 

*  tiiim.' 

Clauses  of  the  Asse^. — '  1.  Assignavimus 

*  auteni  re  pncfat'  vicecom*  Bucks  ad  assidend* 
'  oran'  hom'  in  villis  de  Agmondesham,  Wen- 
'  daver  et  Marlow  Mn{;na  et  in  omnibus  aliis 

*  viliis  villat*  burgis  liamicttis  et  aliis  locis  in 
'  com*  Bucks  pnid'  el  terre  tentes  in  iisd'  na- 
'  vem  vel  partem  uavis  pred*  non  habentes  vel 
'  in  ead*  non  deservientcs  ad  contribuend*  ex- 

*  pensis  circa  provi^ionem  premissorum  neces- 

*  shr*.     2.  Et  saper*  priEd*  vill*  burg'  hnmlett' 

*  et  locor*  membris  eorumq*  sic  ut  p refer tur  ad 
'  assidend*  et  ponend*  viz.  quemlib*  coram  juxta 
'  statum  suum  et  facultates  suas.    3.  Et  por* 

<  tionts  super  ipMs  aasessat*  per  districtiones 

<  aliosve  modos  debitos  levand*.    4.  Et  collec- 

<  tores  in  hac  parte  nomiuand*  et  constituend*. 
'  <5.  Ac  omnes  eos  quos  rebeiles  et  contrarios 
'  inveneris  in  prsmissis  in  carcere  mancipand' 

*  m  eod*  moratur*  quousque  nro  eor*  deiibcra- 

*  tione  ulterius  duxerimus  orainand*.* 

Preclose  of  the  Writ  for  the  Ease  of  the  Sub- 
ject.— <  Et  ulterius  mandamus  quod  circa  pre- 

*  missa  dilig'enter  intendaiis  et  fuciatis  et  exe- 

*  quemini  cum  effectu  sub  periculo  iiicumbente. 
'  Volumus  autem  quod  non  colore  pred*  man- 
'  dati  nostri.  1.  Plusde  iisd*  hominibus  levari 
'  fac* :  quam  ad  premiss'  sufficien*  nd  expensas 

*  necessar*.  S.  Aut  quod  quisqunm  qui  pecu- 
'  niam  de  contribuentibus  ud  pred*  custaig*  fa- 

*  ciend'  levaverit  ead*  vel  partem  inde  penes  se 
'  detineat.  3.  Vel  ad  alios  u«ms  quovis  quesi- 
'  to  colore  appropriare  presomat.  4.  Volentes 
'  quod  si  plusquam  sufiiciatcoilectom  fuerit  hoc 

*  inter  solventes  pro  rsfcu  portionis  ip&is  oon- 
'  tingen'  exsolvaliir.' 

By  virtub  of  this  Writ,  Mr.  Hampden  is  as- 
sessed to  20«.  for  his  lands  in  Stoake  Mande- 
vile  in  that  county,  which,  not  being  paid,  is 
certified  amongst  others  into  the  Chancery, 
upon  a  writ  of  Certiorari,  dated  9  Mar.  12  Car. 
by  a  schedule  thereunto  annexed.  And  by  a 
writ  of  Mittimus,  teste  5  Mur.  13  Car.  this  writ 
of  4  Aug.  1 1  Car.  and  the  writ  of  Certiorari, 
and  the  schedule  annexed,  is  sent  into  the  Ex- 
chequer, with  a  command  there  to  do,  for  the 
levying  of  sums  so  assessed  and  unpaid,  *  prout 
'  de  jure  et  secundum  legem  regni  uo$tri  An- 
'  glie  fuerit  fiiciend* ;'  whereupon  a  Sci*  Fa* 
issued  out  of  the  Exchequer,  reciting  the  said 
writ,  to  warn  Mr.  Hampden  amongst  others,  to 
shew  cause  why  he  should  not  be  charged  with 
this  money.  Upon  this  he  being  summoned, 
appeared,  and  den^andeth  the  bearing  of  tliose 
writs  and  schedule,  which  being  read  unto  him, 
thereupon  he  demurretb  in  law.  ^nd  whethVr 
judgment  upon  this  whole  Record  be  to  be  givea 
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against  John  Ilampdeu^  that  be  is  to  be  charg. 
ed  or  i}o,  that  is  th^  question ;  for  Ue  is  the 
only  party  in  this  case.  And  there  is  no  cause 
why  any  man  should  say  that  the  question  is, 
WiiL'thtT  judgment  should  be  friven  for  the 
king,  or  the  defendant  ?  for  as  this  case  is,  tlie 
kini^  is  no  party  to  the  Record,  but  only  it  is  a 
judiciiil  proces"*  out  of  the  Exchequer,  ground- 
ed upon  the  fonner  Record,  for  the  defendant 
to  shew  cause  \%hy  he  should  nnt  be  chained  : 
%vhich  hath  been  very  elaborately  argued  by  the 
defendant's  counsel,  who  demurr^,  that  he 
should  not  be  charged ;  and  by  tiie  king's  coun- 
sel, very  learnedly  and  elaborately  argued,  that 
he  should  be  cha'rgeti. 

This  case  is  a  case  of  great  weight,  and  the 
greatest  case  of  weight  that  ever  we  read,  ar- 
gued by  judges  in  this  place;  and  therefore, 
adjouri:ed  into  this  place  for  advice  of  all  the 
judges :  For  of  their  side  it  is  alledged,  That  it 
^ocernetii  the  king  in  liis  prerogative  and 
power  royal :  and  on  the  other  side,  That  it 
concerneth  all  tlie  king's  subjects  in  their  liber- 
ties, their  persons,  and  their  e.*.tates ;  for  which 
it  hath  made  some  of  us  to  wish  and  move 
among  ourselves,  that  it  might  have  been  by  his 
majesty's  favour,  heard  and  determined  in  ano- 
ther place  by  his  majesty,  and  his  great  council 
of  his  realm, 'wlwre  all  convenience  and  incon- 
venience might  have  been  considered  of,  pro- 
lided  for,  and  prevented  for  present  and  future 
times,  and  not  to  be  argued  only  by  us,  who  are 
accounted  his  majesty's  counsel  at  taw ;  where- 
in if  any  thing  be  done  ami<>s,  the  fault  most 
light  upon  us,  as  mis-advising  the  king  therein^ 
But  seeing  it  hath  pleased  his  majesty,  that  the 
tame  should  be  argued  and  determined  in  this 
place,  whose  pleasure  we  must  obe\,  I  must 
give  my  best  advice  upon  my  oath  to  the  best  of 
my  skill ;  wherein  I  hope  not  to  trench  upon 
his  majesty's  prerogatives,  which  we  are  all 
bound  by  our  oaths,  to  the  best  of  onr  skills,  to 
roaintain,  and  not  t6  sufler  them  to  be  dimi- 
nished ;  nor  upon  his  royal  power ;  but  truly 
to  deliver  what  I  conceive  the  law  to  be,  con- 
cerning the  case  in  question. 
-  Wherein  I  must  confess  I  have  been  much 
distracted,  liaving  heard  so  learned  arguments 
on  both  sides  at  the  bar,  and  so  many  records 
and  precedents  cited  on  either  side  ;  but  they 
did  not  so  much  move  me,  for  the  counsel  have 
on  either  side  proposed  such  reasons,  as  they 
thought  convenient  for  the  maintaining  of 
their  opinions,  and  ^rhaps  with  a  prejudicate 
opinion ;  as  I  myself  by  my  own  experience 
wfien  I  tvos  at  the  bar,  have  argued  confidently, 
and  as  I  then  tlxiught  the  laws  to  be  on  that 
B»de  for  whom  I  argued.  But  after  being  on 
the  hench,  and  indifferently  weighing  all  rea- 
aotis  and  authorities,  have  been  of  a  contrary 
opinion ;  and  so  the  law  hath  been  adjudged 
contrary  to  that  opinion  which  I  first  confidently 
conceived.  • 

But  that  which  hath  moved  roe  most,  and 
msdceth  me  distrust  my  own  judgment  in  this 
cose  is,  tliat  my  brothers  that  have  argued 
liefore  loe,  who  haire  argued  upon  their  oaths, 


and  I  presume  have  teen  the  records  and  pre- 
cedents cited  on  either  side,  have  all  an^ued 
one  way;  with  whose  opinions  I  should  wil* 
liogly  have  concurred,  if  I  could  have-satis6ed 
my  own  judgment  with  their  reasons;  but  not 
being  satisfied,  I  have  learned  that  I  must  not 
come  with  a  mtiltitude  against  mine  own  con- 
science, for  I  must  stand  or  fall  with  my  own 
muster.  And  therefor^  I  shall  shew  reasons, 
and  leave  myself  to  the  judgment  of  roy  lords 
and  others  my  brethren.  And  whatsoever  shall 
be  adjudged  I  must  submit  unto,  and  so  do  with 
all  others,  and  do  now  declare  my  opinion 
to  be,  that  as  fhis  case  is,  judgment  ougtit  to 
be  given  for  the  defendant.  My  reasons  and 
grounds  that  I  sliall  insist  upon  are  these : 

1.  That  the  command  by  this  writ  of  4  Aug. 
11  Car.  for  to  have  ships  at  the  charge  of  the 
inhabitants  of  the  county  being  the  ground  of 
this  suit,  and  cause  of  this  charge,  is  illegal  and 
contrary  to  the  common  laws,  not  being  by 
authority  of  parliajnent.  2.  That  if  at  the 
common  laws  it  had  been  lawful,  yet  now  this 
writ  is  illegal,  being  expressly  contrary  to  divers 
statutes  prohibiting  a  general  charge  tb  be  laid 
upon  the  commons  in  general,  without  consent 
in  parliament.  3.  That  it  is  not  to  be  main- 
tained by  any  prerogative  or  power  royal,  nor 
allegation  of  necessity  or  danger.  4.  Admit- 
ting it  were  legal  to  lay  such  a  diarge  apon 
maritime' ports,  yet  to  charge  any  inland  oonnty, 
as  the  county  of  Bucks  is,  with  making  ships, 
and  furnishing  them  witii  masters,  mariners 
and  soldiers  at  their  charge,  which  are  fiir  re- 
mote from  the  seas,  is  ille^aU  t>nd  not  warrant- 
ed by  any  fonner  precedent.  5,  I  shall  exa* 
mine  the  precedents  and  records  cited  to  war- 
rant this  writ,  which  have  been  all  tlie  principal 
grounds  of  the  arguments  to  maintain  -the 
same.  And  I  conceive  there  is  the  chief  ground- 
work being  in  my  notes,  but  I  forgot  it. 

But  before  I  proceed  to  the  argument,  I 
desire  to  remove  two  difficulties :  Fin»t,  That, 
by  the  demurrer  the  danger  of  the  kingdom  is 
confessed,  and  so  it  is  to  be  allowed  for  a  case 
of  necessity.  To  this  I  answer.  That  the  de- 
murrer confesseth  not  matters  in  fiict,  but 
where  the  matter  is  le^lly  set  down ;  but  if  it 
be  not  a  l^gal  proceedmg,  then  the  demurrer  is 
no  confessmg  of  die  matter  of  fiurt.  This  ap- 
peareth  in  the  book-case,  5  lien.  7,  fol.  1,  and 
Coke  lib.  5,  fol.  96,  in  Burton's  case.  That  a 
demurrer  is  no  confessing  of  matters  of  fact, 
but  where  the  matter  precedent  is  sofficiantlj 
pleaded  or  laid  down;  and  bo  it  is  held  in  all 
our  books. 

The  Second  difficulty  is.  That  this  case  is  so 
resolved  by  all  our  opmions  under  our  hands, 
that  this  writ  was  legal ;  which  was  much  press- 
ed by  Mr.  Solicitor.  To  this  I  answer.  That 
it  is  true  that  I  have  set  down  my  opinion 
under  my  band  onto  two  cases,  to  the  first 
voluntarily  in  Dec.  1635,  which  was  thus :  *  I 

<  am  of  opinion  that  where  the  good  and  safety 
'of  the  kingdom  in  general  is  coaceiaed,  and 
*  the  whole  kingdom  is  in  danger,  of  which  his 

<  miyeity  is  the  only  j.<Bdgf ,  tMft  the  charge  of 
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to  give  him  this  advice  urtder  our  bands,  and 
not  know  there  was  any  difi-assentcd  or  was 
doubtful :  but  it  was  then  said,  the  king  should 
be  truly  informed  thereof;  and  thereupon  we 
that  dis-assent,  did  subscribe  our  hands  with 
such  prdtestaiioQs  as  aforesaid,  only  for  con« 
formity,  although  contrary  to  the  opinion  I  then 
conceived. 

But  this  being  before  arguments  heard  on 
either  side,  or  any  precedents  seen,  I  hold  that 
none  is  hound  by  that  opinion.  And  if  I  had 
been  of  that  opinion  absolutely,  aow  having 
heard  all  the  arguments  on  both  sides,  jmd  the 
reasons  of  the  king's  counsel  to  maintain  this 
writ,  and  why  the  defendant  is  to  be  charged  ; 
andthe  arguments  of  the  defendant's  couasei 
against  tlie  writ,  and  their  reasons  why  the  de- 
fendant should  not  be  charged  to  pay  the  money 
assessed  him ;  and  having  duly  considered  of 
records  and  precedents  cited  and  shewed  unto 
me,  especially  those  of  the  king's  side,  I  am 
now  of  an  absolute  opinion  that  this  writ  is  iUe* 
gal,  and  declare  my  opinion  to  be  contrary  to 
that  which  is  subscribed  b;^  us  all.  And  if  X 
had  been  of  the  same  opinion  that  was  sub- 
scribed, yet  upon  better  advisement  being  abao- 
lutely  settled  in  my  judgment  and  conscience  in 
a  contrary  opinion,  1  think  it  no  shame  to  de» 
clare  that  I  do  retract  that  opinion,  for  Aama- 
niffn  ui  errare^  rather  than  to  argue  against  my 
own  conscience.  And  therefore  none  havins^ 
as  I  conceive,  removed  those  difficBlties,  I  shall 
proceed  to  oiy  nrgament,  and  shew  the  reasons' 
of  ray  opinion,  and  leavo  the  same  to  my  lords 
and  brothers.  Not  one  precedent  nor  record 
in  any  precedent  time,  that  hath  been  produced 
or  shewed  unto  roe,  that  doth  maintain  any 
writ,  to  lay  such  a  charge  upon  any  county  in> 
land  or  maritime. 

I  have  examined  this  particolar  writ,  and  tli« 
several  parts  thereof;  and  do  conceive  it  is  il- 
legal, and  not  sufficient  to  ground  this  charge 
upon  the  defendant. 

1.  The  motives  of  this  writ  are  not  sufficient 
to  cause  such  a  writ  to  be  sent  forth.  8.  The 
command  of  the  writ  to  prepare  a  ship  at  the 
chai^  of  tlie  inhabitants,  which  mentions  vie* 
tuals  and  men,  is  against  the  common  laws  and 
statutes  of  this  kmgdom.  3.  That  to  lay  a 
charge  of  finding  victuals,  and  wages  of  soldiers 
and  mariners,  is  illegal,  and  contrary  to  the 
common  law4  and  divers  statutes.  4.  The 
power  of  assessment  given  to  the  sheriff  alone, 
and  to  distrain  for  this,  is  illegal,  and  not  war- 
ranted by  any  precedent.  5.  The  power  of  im- 
prisoning is  illegal,  and  contrary  to  dire^  sta- 
tutea,  and  not  warranted  by  the  precedents. 
6.  That  the  predose  of  the  writ,  and  the  prac- 
tice of  it,  is  contmry  to  itself,  and  oppoiihim  in 
eijcGto,  7.  If  this  writ  were  legal,  yet  the  man- 
ner of  the  assessment  by  the  sheriff  as  it  is  cer- 
tiii^Mi,  is  not  warranted  by  this  writ;  conse- 
quently the  sum  cannot  be  demanded  of  the  de- 
fendant by  virtae  of  this  writ.  8.  That  the  Cer- 
tiorari and  Sd'  Fac'  issued  not  legally,  and  con- 
sequently no  judgment  can  be  given  ngauut  tiM 
dtBadBfitthveapw, 


*  defence  ought  to  be  borne  by  all  in  general/ 
Tbis*I  hold  to  be  agreeable  to  law  and  reason  ; 
this  opinion  I  do  still  and  shall  always  main- 
tain ;  for  where  the  kingdom  is  in  danger,  the 
king  may  eommand  every  person  of  his  king- 
dom with  all  his  force  to  come  and  defend  it  at 
all  times  and  in  all  places  of  his  kingdom  where 
he  pleaseth  ;  and  the  king  is  the  sole  judge  of 
the  danger^  and  of  war  and  peace ;  and  if  any 
do  not  perform  his  commands  therein,  he  is 
fineable  and  punishable  in  a  deep  manner. 

Tite  secoud  was  in  Feb.  1636,  which  is  thus, 

*  That  when  the  good  and  safety  of  the  king- 

*  dom  in  general  is  concerned,  and  the  whole 
'  kingdom  in  danger,  his  majesty  may  by  writ 

*  under  ihe  great  seal  of  England  command  all 

*  his  sulkjccts  of  this  kingdom  at  their  charges 
^  to  provide  and  furnish  such'  number  of  ships 

*  with  men,  victuals  and  ammunition,  and  for 
'  sut-h  time  as  his  majesty  shall  think  fit,  for  the 
'  deteuce  and  safeguard  ef  the  kingdom  from 

*  such  danger.  And  that  his  majesty  may  com- 
<  p«l  the  duing  thereof,  in  case  of  refusal  and 
'  refractoriness.  Aud  that  in  this  case  fait  ma- 
'  jesty  Is  sule  judge  of  the  danger,  and  when  and 

*  how  th€  same  is  to  be  prevented  and  avoided.' 

To  this  opinion,  I  confess,  I  then  with  the 
rest  of  the  judges  subscribed  my  band ;  but  I 
then  dissented  to  that  opinion,  and  then  signi- 
fied my  opinion  to  be,  that  such  a  charge  could 
not  be  laid  by  any  such  writ,  but  by  parha- 
ment:  and  so  absolutely  in  that  point  one 
other  did  agree  with  me,  and  dissented  from 
that  opinion ;  and  four  others,  in  some  other 
particulars,  from  that  which  was  subscribed. 
But  the  greater  part  seeming  absolutely  to  be 
resolved  upou  that  opinion,  some  of  them 
affirming  that  they  had  seen  divers  records  and 
precedents  of  such  writs,  satisfjring  diem  to  -  be 
of  that  judgment;  I  was  pressed  to  subscribe 
with  them,  for  that  the  Aiajor  part  must  involve 
the  rest,  as  it  was  said  to  be  usual  in  cases  of 
diffierence,  and  for  that  tlie  lesser  number  must 
submit  to  the  major,  although  they  varied  in 
opinion  ;  as  it  is  in  our  court,  if  three  judges 
agree  in  opinion  against  one,  or  two  where  there 
are  five  judges,  judgment  is  to  be  entered  ver 
curianty  if  the  major  part  agree,  and  the  otner 
are  to  submit  to  it :  and  in  cases  of  conference, 
and  certificate  of  their  opinions,  if  the  greater 
,part  did  a^ee  and  subscribe,  the  rest  were  to 
submit  their  opinions.  And  this  by  morenntient 
judges  than  myself  was  affirmed  to  be  the  con- 
tinual practice :  And  that  it  was  not  fit,  especi- 
ally in  a  case  of  this  nature  so  much  concerning 
the  service  of  the  king,  for-some  to  subscribe, 
nnd  some  to  forbear  their  subscriptions:  And 
that  although  we  did  subscribe,  it  did  not  bind 
ns,  but  that  in  point  of  judgment,  i(  the  case 
came  in'nuestion  judicially  ^fore  us,  we  should 
give  our  judgments  as  we  should  see  cause  after 
the  argometits  on  both  sides,  and  we  were  not 
bound  >y  this  sudden  resolution. 

Hereupon  I  coqsen«ed  to  subscribe;  but  I 
then  saia,  that  in  the  mean  time  the  king  might 
be  misinformed,  by  our  certificate  under  our 
hnods)  conniving  wail  to  agrsnloieth^r  and 
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For  the  first  point,  that  this  writ,  4  Aag.  1] 
Car.  is  against  the  comiiion  law^  my  reasons  are 
these: 

1.  Because  this  is  the  first  writ  since  the  Con- 
<|aest  chat  went  out  to  any  inland  county  to  pre- 
pare a  ship  with  men  and  aramunttion',  for  aught 
appeareth  by  any  record  that  hath  been  shewn. 
And  where  there  was  never  any  precedent,  by 
the  rules  of  Mr.  Littleton,  fol.  28,  the  law  is 
conceived  not  to  allow  any  such  writ.  And  sir 
lulw.  Coke  in  his  Comment  upon  Littleton,  fol. 
81,  saith,  That  where  there  is  no  example,  it  is 
a  great  intcidment  the  laws  will  not  bear  it. — 
So  I  conceiye  here,  there  never  having  been  a 
precedent  before  of  any  such  writ  to  thesheriifs 
and  inhabitants  of  a  county,  to  prepare  a  ship 
with  men  and  ammunition  upon  any  occasion 
whatsoever,  that  it  is  against  the  common  law 
to  award  such  a  writ. 

S.  For  that  the  common  law  of  England  set- 
tleth  a  freedom  in  the  subjects  in  respect  of 
tlieir  persons,  and  giveth  tben^  a  true  property 
in  their  goods  and  estates;  so  that  without  their 
consent,  or  implicitly  by  an  ordinance  which 
they  consented  unto  by  a  common  aasent  in  par- 
liament, it  cannot  be  taken  from  them,  nor  their 
estates  charged ;  and  for  this  purpose  the  law 
distinguisheth  between  bondmen,  whose  estates 
are  at  their  lords  will  and  disposition,  and  free- 
men, whose  property  none  may  invade,  charge, 
or  unjustly  take  away  but  by  their  own  free 
consent,  and  therefore  not  warranted  by  law ; 
which  is  proved  by  these  authortties. 

Coke  m  hi»  Reports,  lib.  8,  fol.  99,  in  Fran- 
cis* Case,  sets  down  this  rule,  <  Quod  nostrum 

*  est,  sine  facto  sen  defectu  oostro  amitti,  sen 

*  ia  alien'  transferri  non  potest.* 

Mr.  Lambert,  fol.  S4,  setteth  down  the  laws 
of  England  which  were  confirmed  by  William 
the  Conqueror,  hath  these  words :  *  Inter  alia 
'  volumus  et  concedimus,  quod  onmet  monai^- 

*  chs  regn*  sui  praed'  babennt  et  teneant  terras 
'  suas  et  possessiones  suas  bene  et  in  pace,  libe- 
'  ra«  ab  omni  exactione  injusta  et  ab  omni  tal- 
'  laeio '  (not  mentioning  their  injusta)  '  ita  quod 

' '  ninil  ab  eis  exigatur  pneter  servitium  suum 
'  iuste  dehitum.'  Herebv  it  appears  there  is  an 
absolute  freedom  from,  all  taillage. 

17  of  king  John,  in  Mat.  Paris,  fol.  346,  the 
king  doth  grant  and  confirm  unto  his  barons 
and  commons,  inter  oT  these  liberties  following : 
'  Nullum  scuta^um  vel  auxilium  ponamus  m 
'  regno  nostro  nisi  per  conunune  concilium  reg- 
'  ni  nqstri,  nisi  ad  redimend*  corpus  nostrum, 

*  filinm  nostrum  primogenitom  miiitem  faciend* 
'  vel  ad  primogenitam  filiam  maritand'.'  By 
this  it  appears  what  was  then  conceived  to  be 
amongst  others  their  liberties,  and  then  con- 
firmed ;  which  was,  that  no  aid  should  be  laid 
opon  them  but  bv  parliament,  fur  the  parlia- 
ment was  then  cslled  Commune  Concilium. 

That  the  law  is  so,  appeareth  by  the  treatise 
written  by  Fortescue,  woo  had  been  Chief  Jus- 
tice of  England  in  king  Henry  4's  time,  and 
after  Chancellor  of  Enghind,  when  he  wrote 
the  book,  intituled,  De  Laudibus  Legum  Anglie. 
fol.  95,  cap.  9^  he  saiih  thys;  Tkat  the  king  of 


England  cannot  alter  nor  chan^  the  laws  of 
England  at  his  pleasuce,  fur  *  principatu  regt^ 
'  sed  et  politico  ipse  populo  luo  donainator/  If 
his  power  were  lojr'al  only,  then  be  might  cbar.ge 
the  laws,  '  Tallagio  quoq;  et  cetera  onera  <:;5 
'  imponere  ipsis  inconsultis;'  but  adds,  that  the 
king  of  England  '  sine  subditor*  asseoao  lecct 
'  mutare  non  potest,  nee  snbiectoiii  populuM 

*  renitentem  onerari  impositiouibos  perc^grixus.' 
And  cap.  IS^  fol.  31,  he  compares  the  king  and 
subjects  of  England  to  the  head  and  body  oatu- 
ral :    *\Jt  non  potest  corpus  physicunk'  nervo§ 

*  suos  commutare  neq;  membris  aais  proprias 

*  vires  et  propria  sanguinis  alioieota  deocigare 

*  sua,  nee  rex  qui  <^put  corporis  politici  muuuv 
'  potest  leges  corporis  illiu9,  nee  goad*  popuAi 
'  substantids  proprie  subtraliere,  reclaaoaocibcs 

*  eis  ant  invius.'  Thus  he  in  tJtus  place;  hot  m 
fol.  84,  cap.  36,  he  seemeth  to  say,  *  In  hoc  in- 
'^dlviduo,  rex  Anglic  neq;  per  se  nee  ministros 
'  suos  tallagia,  subsidia,  aut  quaevis  onera  aha 
"*  imponit,  leges  suas,  aut  leges  eor*  mutat,  aut 

<  nova  condidit  sine  concessione  vel  a&aensu  to- 

<  tins  regui  sui  in  parliamenio  sao  eapresso.' 
Which  words  seem  so  general,  that  in  no  case 
he  can  do  it. 

So  it  appeareth  by  the  book  case,  IS  Hen.  4, 
fol.  14,  That  the  grant  of  the  king,  which  tend- 
eth  to  the  charge  and  prejudice  of  bis  people  in 
general,  is  not  good,  unless  it  be  by  parliament. 
But  it  is  agreed  there,  that  granu  of  tolls,  of 
fairs,  of  pontage,  pickage,  murage,  ferry  iog,  or 
such  like,  which  are  for  the  profit,  good,  and 
ease  of  the  people,  and  profit  of  them  that  will 
take  benefit  thereof,  and  not  compulsory  to  any 
to  pay,  but  to  them  that  will  take  the  benefit ; 
and  being  very  small  and  reasonable  sums,  the 
law  doth  give  allowance  to  them :  hnt  if  tbey 
were  great  sums,  that  tend  to  the  charge  af  the 
people,  the  law  will  judge  them  void. 

This  appearetl)  in  sir  Ed.  Coke's  .Reports 
lib.  5,  fol.  63,  in  the  Case  of  the  Chamberlain 
of  London,  that  an  ordinance  made  by  the 
common-council  of  London,  where  they  have  a 
custom  by  their  common-council  to  make  rea- 
s6nable  ordinances  to  bind  all  witbin  the  city, 
concerning  cloths  to  be  brought  to  BlackweU- 
hall,  there  to  be  viewed,  measured  and  searched, 
before  thev  were  sold,  and  a  penny  upon  a 
broad-cloth  appointed  for  the  officer  that  did 
that  service ;  that  such  a  charge  was  reason- 
able ;  for  that  it  was  fi»r  the  public  banefit  of 
the  city,  and  the  conunonwcalth ;  and  a  peco- 
niary  penalty  laid  for  not  perfiinnanoe  of  that 
ordinance  was  allowed. 

Ibid.  fol.  64,  in  Clark's  case  it  b  resolved, 
that  an  ordinance  made  by  the  assent  of  the 
plaintiff  himself,  and  other  burgesses  of  the 
town  of  St.  Albans,  for  a  small  tax  upon  the 
inhabitants  of  the  town,  towards  the  erection  of 
the  courts,  and  otlier  necessaries,  for  the  term 
to  be  kept  there,  was  allowed  to  be  good,  and 
did  bind  the  plaintifi^  being  by  the  plaintiff's 
own  consent,  and  fior  the  public  good  of  the 
town. 

Also  Coke,  lib.  11,  fol.  86,  in  Darcie's  case 
citeth  this  oat  of  Fitt-Her.  Na.  B.  fol  Xti^ 
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that  every  grant  of  the  king  hath  this  considtr- 
ation  in  it,  tacit  or  express,  <  Quod  pairia  per 

'  '  donationes  illius,  magis  solito  non  oneretur/ 
And  as  by  grant  the  king  cannot  charge  his 
people,  so  neither  can  he  by  writ  lay  any 
charee  upon  his  people,  but  by  their  ^consent, 
or  where  they  have  apparent  benefit  thereby. 

«  And  thnt  is  the  reason  of  the  ivrit  in  the 
Reg.  197,  and  Fitz-fler.  Na.  B.  113.  NVhere 
by  hreach  of  the  sea-walls  an^  inundation  is 
of  the  country,  the  kine,  who  ispaUr  putrid, 
and  taketh  care  for  the  good  and  safety  of 
liis  people,  sendeth  out  his  commission  to 
enqtiire  by  whose  default  any  such  breach 
happened,  and  to  cause  all  that' had  lands  or 
commons  to  be  contributory  to  the  making 
up  uf  the  sea-mdls;  and  this  is  done  by 
a  jury :  but  this  charge  cannot  be  laid  upofa  a 
county  or  town  in  general,  but  upon  particular 
men  that  have  loss  or  benefit,  or  may  hav^  loss 
or  benefit  thereby :  and  this  is  dene  by  inquiry 
of  a  jury^  before  the  sheriffs,  or  commissioners 
appoiiited.  So  it  b  at  this' day,  upon  com- 
missions of  sewers,  as  appeareth  by  Coke,  lib. 
10,  foL  14S,  in  the  case  of  the  isle  of  Ely.  The 
taxation  by  the  commissioners  of  sewers  most 
be  upon  every  particular  man  that  hath  or  may 
have  loss  or  benefit  by  such,  inundations,  and 
making  up  of  the  walb ;  and  cannot  be  laid 
upon  any  remote  parts,  which  are  out  of  the 
level  of  such  loss  or  benefit ;  and  it  must  be 
certain  and  particular  upon  persons :  certain, 
by  reason  of  loss  or  profit,  and  cannot  be  laid 
in  general  upon  a  town ;  but  in  those  cases 
there  is  a  particular  loss  or  benefit,  and  in  par- 
ticular places,  and  but  in  petty  charge.  And 
then  where  the  law  alloweth  that  which  in  rea- 
fon  is  to  be  done,  that  may  be  done  without  a 
special  statute :  for,  <  De  minimis  non  curat 
'  lex.'  But  in  this  case  there  is  a  ^neral 
charge  through  the  whole  kingdom,  which  the 
law  doth  not  permit,  without  commqn  consent 
in  parliament. 

But  it  hath  been  alledged,  that  this  charge 
hath  been  imposed  for  the  public  safety,  and 
defence  of  the  kingdom  :  and  may  not  this  be 
done  when  every  one  hath  advantage  by  it  ? 
To  this  I  say,  when  imminent  danger  and  cause 
of  defence  is,  there  must  be  defence  made  by 
every  man  (when  the  king  shall  command)  with 
his  person :  in  such  a  case  every  man,  as  it  is 
^  said  in  the  precedents,  is  bound  per  le  tt  ma 
to  defend  tne  kingdom.  And  I  think  no  man 
will  be  unwise  but  that  he  will  tsponere  $e  et  sua 
for  the  defisnce  of  the  kin^om,  when  there  is 
'  danger;  for  otherwise,  he  is  in  dauger  to  look 
to  se  et  sua :  but  to  lay  a  charge  in  general 
upon  the  kingdom,  either  for  making  or  pre- 
paring of  ships>  or  money  in  lieu  thereof,  is  not 
to  be  done  but  by  parliament,  where  the  charge 
is  to  be  home  in  general  by  all  the  subjects. 
■  To  prove  further,  that  no  man  may  have  his 
goods  taken  from  him  but  by  his  consent,  cp- 
peareth  by  a  record,  Mich.  14  Ed.  8,  rot.  ^0, 
m  the  King's-bench,  in  a  writ  of  error  brought 
upon  a  judgment  given  at  Durham;  where  in 
•u  action  of  trespass,  by  WiliUm  Heybonie, 


against  William  Keylowe,  for  entering  his 
house,  and  breaking  his  cliest,  and  taking  away 
70/.  in  money,  the  defendant  pleaded  Not 
Guilty;  the  jury  found  a  special  verdict,  that 
the  Scots  having  entered  the  bishopric  of  Dur- 
ham with  an  army,  and  making  great  burning 
and  spoils,  the  commonalty  of  Durham  met  to* 
gether  at  Durham,  whereof  the  plaintiff  was 
one,  and  agreed  to  send  some  to  compound 
with  the  Scots  for  money  to  depart,  and  were 
all  sworn  to  perform  what  composition  should 
be  made,  and  to  perform  what  ordinance  they 
should  make  in  that  behalf:  and  thereupon 
they  confounded  with  the  Scots  for  1,600 
marks.  But  because  that  was  to  be  paid  im- 
mediately, they  all  consented  that  William 
Keylowe  the  defendant,  and  others,  should'  go 
into  every  man's  house,  to  search  what  ready 
moneys  were  there,  and  to  tiJie  it  for  the  mak- 
ing up  of  that  sum ;  and  that  it  should  be  rfr* 
paid  by  the  commonalty  of  Durham  ;  and 
thereupon  .the  defendant  did  enter  into  the 
plaintiff's  house,  and  did  break  open  the  chest, 
and  took  the  70/.  which  was  paid  accordingly 
towards  the  fine.  The  jury  was  demanded, 
whether  the  plaintiff  was  present,  and  did  con- 
sent to  the  taking  of  the  money  ?  They  said 
no:  whereupon  the  plaintiff  had  judgment  to 
recover  the  said  70/.  and  damages,  for  that 
otherwise  he  had  no  remedy  for  his  money ; 
and  the  defendant  was  committed  in  execution 
for  that  sum.  And  thereupon  the  defendant,' 
Keylowe,  brought  a  writ  of  error  in  the  KingV 
bench,  and  assigned  his*  error  in  point  of  judc* 
ment;  and  there  the  judgment  was  reversed, 
and  the  reasons  set  down  in  the  record  were, 
first,  because  the  plaintiff,  Heybome,  had  his 
sufficient  remedy  against  the  commonalty  of 
Durham  for  his  money :  secondly,  because  he 
himself  had  agreed  to  this  ordihance,  and  was 
sworn  to  perform  it ;  and  that  the  defendant 
did  nothing  but  what  the  pkintiff  had  assented 
to  by  his  oath,  and  therefore  is  accounted  to  do 
nothing  but  by  his  consent,  and  as  servant 
unto  him,  therefore  he  was  therein  no  tres- 
passer: and  therefore  tbejudinneot  given  in 
Durham  was  reversed,  because  be  had  assented 
to  that  ordinance,  thouglli  afterwards  he  was 
unwilling;  yet  lunring  once  consented,  his 
goods  were  lawfully  taken.  By  which  it  ap- 
peareth, that  if  he  had  not  particularly  con- 
sented, such  an  ordinance  would  not  have  been 
good  to  bind  him  ;  although  this  was  in  a  case 
of  great  danger,  and  for  defence. 

8  Ric.  S,  pars  1.  The  Parliament-Roll  prov« 
eth  this  directly ;  although  it  b#no  act  of  nar- 
liament,  yet  the  record  is  much  to  be  regarded, 
for  it  sheweth  what  the  law  was  then  conceived 
to  be:  for  Scroop^  the  lord  chancellor,  then 
shewed  to  all  lords  and  Commons  assembled  in 
parliament,  that  all  the  lords  and  sages  bad 
met  together  since  the  last  parliament,  and 
having  conferred  of  the  great  danger  the  king- 
dom was  in,  and  how  money  might  be  raised 
in  case  of  imminent  danger,  which  could  not 
stay  the  delay  of  a  parliament,  and  the  king's 
coffers  had  aot  sufficient  therein }  the  leoorA 
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IS,  tbey  all  agreed,  moneys  sufficient  could  not 
be  had  witliout  kying  a  charge  upon  the  com- 
monalty, wliich,  say  they,  cannot  be  done 
without  a  parliament;  and  the  lords  themselves, 
for  the  time,  did  supply  the  said  neces:>ity  with 
money  they  lent:  which  record  provelh  di- 
rect'y,  that  this  charge  without  an  act  of  par- 
liament is  illegal. 

So  upon  these  reasons  I  conclude,  that  this 
writ,  compulsorily  to  charge  the  subjects  against 
their  wills,  is  not  warranted  by  any  book,  and 
therefore  illegal. — If  this  writ  should  be  al- 
lowed, great  inconveniences  would  ensue, 
which  the  law  will  always  avoids  and  not  per- 
mit any  inconveniences. 

1.  If  any  such  charge  may  be  laid  upon  the 
counties  by  writ,  without  assent  in  parliament, 
then  no  man  knoweth  what  his  charge  may 
be ;  for  they  may  be  charged  as  often  as  the 
king  pleaseth,  and  with  making  of  as  many 
ships,  and  of  what  burdens,  and  with  what 
charge  of  ammunition,  men  and  victuals,  as 
shall  be  set  down.  Wherein  I  doubt  not,  but 
if  the  law  were  so,  the  king  being  a  very  pious 
and  a  just  king,  would  use  his  power  very  mo- 
derately; but  judges  in  their  juHi^^mentsarenot 
to  look  to  present  times  only,  but  also  to  all 
future  times,  what  may  follow  upon  their 
judgments. — ^That  this  inconveniency  may  be, 
appeareth  by  the  Danegelt,  first  appointed  in 
times  of  necessity,  to  redeem  them  from  the 
cruelty  of  the  Danes,  which  often  changed,  and 
still  increased  :  for  a.  d.  991,  when  it  began,  it 
was  but  10,000/;  in  994,  it  was  increased  to 
16,000/;  and  in  1002,  it  was  increased  to 
24,000/;  and  in  1007,  it  was  increased  to 
36,000/ ;  and  in  1012,  to  48,000/.  So  if  this 
Writ  be  well  awarded,  it  may  be  at  pleasure 
what  bounds  it  shall  have.  Also  there  was 
sever  but  one  single  subsidy  and  two  fifteenths 
used  to  be  granted  in-parliament,  until  31  Eliz. 
and  then  a  double  subsidy,  and  four  fifteenths 
were  granted  :  sir  Walter  Mildmay,then  Chan- 
cellor of  the  Exchequer,  moving  for  it,  and 
saying,  '  his  heart  did  quake  to  move  it,  not 
'  knowing  the  inconvenience  that  should  grow 
upon  it;'  he  shewed  great  reasons  fi)r  his 
moving  it,  it  being  about  the  time  of  the  Span- 
ish invasion,  and  so  it  was  granted.  Afterwards, 
35  £lir.  treble  subsidies  and  fifteenths  were 
granted.  And  43  Eliz.  four  subsidies  and  eight 
fifteenths  were  granted  ;  and  yet  these  were 
not  accounted  grievous,  neither  would  it  have 
been,  if  it  had  been  ten  subsidies  because  in 
parliament,  and  convenient  times  and  means 
appointed  for  the  levying  of  them.  Tonnage 
and  poundage  were  granted  tt>  this  end  in  13 
Rich.  2,  and  have  continued  ever  since  by 
Beveral  grants  until  this  king's  time,  wherein  it 
was  unhappily  questioned  in  parliament :  but 
the  end-tiiereof  was,  that  the  kings  might  have 
money  in  their  purses  against  times  of  need,  for 
extraordinary  occasions,  especially  for  the  de- 
fence 6f  the  realm,  and  i;uarding  of  the  sea,  as 
it  is  especially  declared  by  the  statute  1  Jac. 
and  former  statutes,  und  for  other  necessftry 
vses;  as  the  king  pleased. 


^Object.  But  it  is  said,  that  tonnage  and 
poundage  is  not  )iow  granted  to  the  king,  and 
theretbre  the  king  is  enforced  to  these  extraor- 
dinary courses. 

Though  it  he  not  granted,  yet  I.  think  it  is 
taken ;  and  I  doubt  not  but  to  the  %ame  intent, 
and  for  the  same  purposes  employed  for  which 
it  was  first  granted  ;  which  was,  tor  the  di  fence 
of  the  kingdom,  and  guard  of  the  sea.  Tliere- 
fore  in  case  of  danger  and  necessity,  every  sub- 
ject, for  the  defence  of  the  kingdom,  is  bound 
for  *  legianciae  debito,'  as  some  records  say, 
and  '  legiancis  sue  vinculo  astricti,'  as  others 
speak ;  *  se  et  sua  totis  viribus  et  potestate  ex- 
'  ponere,'  6:c.  And  in  such  a  case,  the  king 
may  demand  the  persons  of  his  subjects,  and 
arrest  tlieir  ships  to  wait  on  his  to  defend  the 
seas;  yet  with  this  also,  when  they  go  out  of 
their  counties,  to  be  at  the  kiug*s  charges:  bnt 
to  command  the  subject  by  « rit,  to  build  new 
ships,  or  to  prepare  ships  at  their  charges,  or 
to  lay  a  common  charge  on  the  subjects  in  ge- 
neral, for  matter  of  defence,  or  avoidance  of 
danger,  is  not  warrantable  by  the  common 
law. 

2.  Another  inconvenience  is,  That  it  is  left 
in  the  power  of  the  sheriff  to  charge  any  man*s 
estate  at  his  pleasure,  taxing  some,  and  sparing 
others,  as  his  afiections  lead  him  ;  and  some- 
times, by  colour  thereof,  levying  more  than  he 
need,  and  enriching  himself;  which  power  the 
law  never  alloweth  him,  although  it  were  in 
lesser  matters :  as  to  make  an  assessment  for 
breach  of  sea  walls ;  but  to  do  it  by  a  jury,  and 
not  by  himself  alone.  So  for  these  reasons,  I 
conclude,  this  writ  is  against  the  common  law, 
and  so  illegal. — I  conceive,  if  the  common  law 
were  doubtful  in  this,  whether  such  a  charge 
might  be  imposed  by  writ;  yet  npw  it  is  made 
clear  by  divers  express  statutes.  That  the  king 
is  not  to  lay  any  charge  upon  his  subjects,  but 
by  their  consent  in  parliament ;  and  that  is,  by 
many  acts  of  parliament  in  force,  and  not  re- 
pealed: and  there  b  no  doubt  but  that  the 
king  by  parliament  may  bind  them  and  their 
successors,  every  king  by  oath  being  boand  to 
perform  the  statutes  of  his  realm. 

The  statute  of  25  Ed.  1,  cap.  5,  which  is  in 
these  words :  *  Forasmuch  as  divers  people  of 

*  our  realms  are  in  fear,  that  the  aids  and  taxes 
'  which  they  havfe  given  us  before-time  towards 
'  our  wars,  and  other  businesses  of  their  own 

*  grant  and  good- will,  however  they  were  made, 
'  might  tuni  to  a  bondage  of  them  and  their 
'  heirs ;  because  they  might  he  at  other  time 

*  found  on  the  Roll ;  ^nd  likewise  for  the  prizes 
'  taken  throughout  our  realm  by  our  ministers ; 

*  we  have  granted  for  us  and  our  heirs.  That 
'  we  shall  not  draw  any  such  aids,  taxes  or 
'  prizes  into  a  custom,  for  any  thing  that  hath 

*  been  done  heretofore,  by  any  roll,  or  any  other 

*  precedent  that  may  be  found.* — Ibid*  cap.  6. 
'  Moreover,  we  have  granted  for  os  and  our 

*  heirs,  as  well  to  archbishops,  bishops,  priors, 
<  and  other  folk  of  the  holy  church ;  as  also  to 
'  earls,  banms,  and  all  tl)e  commonalty  of  the 
'  land  {  that  far  ao  businais  from  htnoeforib 
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*  we  shall  take  any  aiits,  taies,  nor  pmcfs,  bot 
'  by  the  common  ttsseat  of  the  realm ,  and  for 
'  toe  common  profit  thereof,  (saving  thc^  ancient 

*  aids  and  prices  due  and  accustomed/  which 
are  the  express  wcmts  of  that  statute.  Now, 
'wbat  those  ancient  aids  were,  is  well  known, 
that  they  were  *  ad  redimendum  corpus,  ad 

*  fttiatn  primogenitom  mititem  faciend'  ct  ud 
^  liliam  primogenitaai  maritaiid' :  Which  aid 
eoncerns  not  tne  subject  in  general,  but  parti- 
cular meii  were  liable  theremito  by  their  te- 
nures.   So  this  saving  need  not  to  lio^'e  been ; 

"  for  the  body  of  the  act  extended  not  to  them, 
bot  to  the  general  aid  of  tlie  kingdom. 

However,  if  this  taho,  as  it  hath  been  ob« 
Jected,  would  preserve  this  aid  now  in  question, 
yet  the  statute  ma^e  afterwards,  De  Tallagio 
non  Conced.endo,  being  without  any  gaivo, 
takes  ic  away:  which  statute,  Rastal  in  his 
i\bridgment,  fol.  441,  in  his  title  of  Taxes» 
abrtdgeth  in  this  manner:  '  Anno  Q5  Ed.  1,  it 
'  is  ordained,  that  the  taxes  taken,  shall  not  be 

*  taken  in  custom,  hor  but  by  the  assent  of  this 

*  realm,  except  the  anttent  aids  and  taxes :  and 
'  there  the  tax  of  40«.  upon  the  sack  of  wool  is 

*  released. — Ibid.  *  That  no  taillaee,  by  us  or 

*  our  heirs  in  our  realm,  be  put  orle^'ied,  with- 
'  ^t  the  assent  of  the  archbishops,  bishops, 
'  earls,  barons,  knights,  burgesses,  4ind  other 

*  feet  commons  of  our  realm ;  that  nothing  be 

*  taken  from  henceforth,  in  the  name,  or  by 

*  reason  of  Male  tout'  o(  a  sack  of  wool.    Sta- 

*  tute  De  Tallagio  non  Concedendo.* 

Objeet. — Mr.  Solicitor  laboured  much  to 
prove,  that  there  was  no  such  sts^tote,  Dc  Tal- 
iagio  Aon  Concedenda:  1.  For  that  it  was  not 
to  be  found  on  the  Rolls  of  Parliament.  2.  For 
that  it  was  not  set  down  when  it  was  mode. 
3.  That  it  was  iiut  an  abstract  out  of  Confir- 
matio  Chartarum  Ubertatum.  Mr.  Attorney 
said,  lie  would  not  deny  it  to  be  a  statute, 
neither  would  be  affirm  it ;  but  that  yet  it  did 
not  extend  to  take  away  the  aid  demanded,  by 
prerogative  or  power  royal  for  the  defence  of 
the  kingdom. 

Respous.-— To  this  I  answer.  This  was  never 
doubted  to  be  a  statute  until  this  argument ; 
and  that  it  is  a  statute,  appeareth,  1.  For  that 
it  is  printed  in  the  Book  of  Statutes,  for  a  sta- 
tute, d.  It  is  recited  in  the  Petition  of  Right, 
to  be  a  statute.  To  that  it  is  not  (bund  on  the 
Rolls,  I  answer,  That  many- statutes  that  are 
known  statutes  are  not  found  on  the  Rolls,  as 
Mag*  Char'  is  not.  And  as  touching  the  time, 
I  conceive  it  to  be  made  24  Ed.  1,  cap.  1,  for 
80  it  is  set  down  in  the  great  Book  of  Statutes, 
printed  1618,  to  be  the  first  statute  therein 
made,  viz.  in  these  words :  5  No  Taillage  nor 

*  Aid  shall  be  taken  or  levied  by  us  or  our 

*  heira,  in  our  realm,  without  the  good  wilt  and 
<  nssent  of  the  archbishops,  bishops,  earls,  ba- 

*  rons,  knights,  burgesses,  and  other  freemen  of 
'  the  land.' — ^And  that  it  is  a  sUtute,  all  my 
brothers  have  agreed. 

The  only  doubt  then  is,  whether  this  statute 
cattendtoth  to  aid  for  the  defence  of  the  king^ 
iom;  whiiabl'iliinlt  kd^t  for  it  it  tte^  pre* 
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cise  words  of  it.  That  no  Taillage  or  Aid  shaU 
be  imposed  but  by  grant  in  parliament,  which 
extends  to  all  manner  of  aids :  and  by  this  law 
the  subjects  of  England  have  defi;nded  them- 
selres  ever  since,  as  with  a  buckler,  as  sarth 
Bodiuus,  fol.  07,  whereby  it  appeareth,  that 
notice  was  taken  of  this  law  in  foreign  parts, 
and  so  he!d  still  to  be  a  statute  in  force. 

The  next  statute  is  14  Ed.  8,  cap.  1,  which 
recites  the  grant  of  the  great  subsidy  of  the 
ninth  fleece,  the  ninth  lamb,  &c.  formerly 
granted;  whereupon  these  words  follov/ :  <  We, 
'  willing  to  provide  for  the  indemnity  of  th6  said 

*  prelates,  earls,  barons,  and  others  the  com- 
'  monalty  of  the  realm,  and  also  of  the  citizens, 

*  burgesses,  and  merchants  aforesaid,  will  and. 
'  grant  for  us  and  our  heirs,  to  the  same  pre- 
'  fates,  earls,  barons,  and  commons,  citizens, 
'  burgesses,  and  merchants,  that  the  same  grant 

*  shall  hot  be  had  forth  in  example,  nor  iall  to 
'  their  prejudice  in  time  to  come,  nor  that  they 

*  be  from  henceforth  charged  or  granted  to 

*  make  any  aid,  or  sustain  any  charge,  if  it  bi 

*  not  by  the  common  assent  of  the  said  prelates, 
'  earls,  barons,  and  other  great  men  and  com- 
'  mons  of  the  said -realm  of  England,  and  that 

*  in  the  parliament;  and  that  alt  the  profit 
'  arising  of  the  said  aid,  and  of  wards,  mar- 
'  riages,  customs,  and  escheats,  and  oth^r  pro- 
'  fits,  arising,  of  our  said  realm  of  England,  shall 
'  be  set  and  dispended  upon  the  maintenance 
'  of  the  safe-guard  of  this  realm  of  England,  and 

*  of  our  war  in  Scotland,  France)  and  Gaa* 

*  coigne,  and  in  no  place  elsewhere  during  our 

*  war.' — By  this  statute  it  appeareth  that  it  it 
expressly  provided,  that  the  subjects  should  not 
be  fix>m  thenceforth  charged  nor  grieved  to  . 
make  any  aid,  nor  sustain  any  charge  but  by 
common  assent,  and  that  in  parliament ;  which 
is  as  express  as  may  be,  and  exclusive  to  any 
charge  otherwise ;  which  I  conceive  was  made 
t^eainst  the  appointment  of  niaking,  or  pre* 
paring  and  sending  out  of  ships  at  the  charge 
of  the  towns  wherein  tliey  were,  or  sending 
men  out  of  their  own  counties  at  the  charge  of 
the  county. 

Object. — ^Now  whereas  it  is  alleged  by  my 
brodier  Westoir,  and  my  brother  Berkley,' That 
this  was  but  a  temporary  statute,  and  ended 
when  the  war  endea,  which  appeareth  by  the 
last  clause  for  employment  of  those  profits  to- 
wards those  wars;  I  conceive  it  appearetli  to 
be  an  absolute  and  perpetual  statute,  for  it  is 
granted  for  him  and  his  heirs  in  perpetuity. 
And  also  it  appeareth  by  Plowden  in  his  Com- 
ment, fol.  457,  in  sir  Thomas  Worth's  case; 
where  a  grant  is  by  the  name  of  tlic  king,  which 
is  in  his  politic  capacity;  this  extendeth  against 
him,  his  heirs,  and  successors,  although  they 
be  not  named.  Also  the  intendment  of  this 
law  appeareth  to  be  for  the  security  of  the  sub- 
jects, from  thenceforth  for  all  future  ages.  And 
then  the  office  of  judges,  as  appears  by  sir  Ed- 
ward Coke's  Reports,  lib.  5,  fol.  7,  and  Plow- 
den's  Comment,  in  Aston  and  Stnd^s  case,  is 
to  construe  statutes  according  to  the  true  in- 
tent of  the  niaken  dioroof;  wlncli  was  m  thU 
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ttotate,  that  it  should  be  a  perpetual  security 
for  the  subjects.  And  to  little  purpose  it 
had  been,  to  make  a  staiuie  to  coutinue  but 
during  the  time  of  tlie  war,  or  during  the  king's 
Ufe. 

Object.— > Also  where  it  is  alledged  that  die 
statute  of  14  £d.  3,  is  not  mentioned  in  the 
Petition  of  Right,  which  is  some  argument  that 
it  was  not  conceived  to  be  a  continuing  statute. 

Kespons. — ^To  that  I  answer,  That  in  the  Pe- 
tion  of  Right  it  is  said,  That  by  the  statute 
there  recited,  and  other  the  good  statutes  of 
this  realm,  the  subjects  shall  oot  be  compelled 
to  pay  any  taxes,  taillase,  aid,  nor  otlicr  like 
charge  not  set  by  paniamept ;  in  which  this 
sutute  is  as  well  intended  as  other  statutes, 
'  and  as  far  as  if  it  hod  been  expressly  recited. 
Also  itappeareth  by  all  the  books  of  statutes, 
tlmt  tliis  statute  is  granted  as  a  sutute  cooti- 
uuing,  whereas  others  expired,  are  set  down  as 
expired. 

21  Ed.  3,.  pars  9,  m.  11.  A  subsidy  being 
granted  by  parliaroent,  vix.  40<.  on  every  sack 
of  wool  transported  before  Michaelmas  toUow- 
ing,  nud  6^.  on  every  20<.  of  merchandize,  for 
the  safe-guarding  of  the  merchants  and  defence 
of  the  coast,  &c.  After  Michaelmas,  viz.  31 
Octub.  21  Ed.  3,  by  writ  the  collectors  were 
commanded  to  continue  the  collection  of  those 
subsidies  until  Easter.  But  26  Nov.  21  £d.  3, 
the  king  by  writ  commanded  tlie  sUy  ol'the  6d, 
in  the  20<.  and  to  continue  the  collection  of  the 
subsidies  upon  the  sacks  of  wool  until  Easter. 

22  Ed.  3,  Rot.  Pari.  m.  16.  The  parlia- 
ment  being  holden  in  Lent,  the  commons  com- 
plain of  the  continuance  of  this  collection  of 
the  subsidies  upou  the  sacks  of  wool  longer  than 
the  parliament  had  granted  it,  and  provided 
that  it  should  not  be  continued  longer  than 
Easter,  at  the  procurement  of  any  person.  By 
this  it  appearcth,  that  the  parliament  being 
careful  that  the  time  for  levying  of  a  sub- 
sidy granted,  should  not  be  enlarged  by  any 
uower,  much  less  would  they  admit  of  a  writ  to 
lay  a  charge  without  grant  by  parliament. 

25  Ed.  3,  m.  1.  It  was  enacted  that  no 
man  should  be  compelled  to  find  men  at  arms, 
other  tlmn  such  as  hold  by  such  service,  except 
it  be  by  common  assent  in  parliament.  By 
this  it  appeareth,  that  if  men  be  nnt  compella^ 
ble  to  hud  a  man  at  arms,  unless  it  be  by  com- 
mon assent  in  parliament ;  much  less  is  any 
Loiiiul  to  be  contributory  to  the  preparing  of  a 
ship  with  100  men  at  arms,  and  victuals,  and 
vfix^^s  of  soldiery  for  26  weeks,  unless  it  be  by 
common  assent  m  parliament. 

Rot.  Pari.  21  Hen.  4,  num.  22.  An  act  of 
parliament,  as  I  coont  it,  in  the  very  point,  is 
m  these  words  :  *  For  that  of  late,  divers  com- 

*  missions  were  made  to  divers  cities  and  bo- 
'  roughs  within  the  realm,  to  make  barges  and 

<  barrin^ers,  without  assent  of  parliament,  and 

*  otherwise  than  hath  been  done  befoie  these  ; 

*  however  the  commons  do  pray  the  king  that 

*  these  commissions  may  be  repealed,  and  that 

<  they  may  not  he  of  anyforce  or  effect.'    To 
which  it  is  answered,   « That  the  king  willeth 


'  that  the  said  commiseionft  be  repealed  ;*  which 
is  an  absoKite  and  perfect  statute. 

But  tlien  there  are  added  these  words :  *  Hot 
'  for  tbe^reat  necessity  he  hath  of  such  vesaeto 

*  for  the  defence  of  the  reabn  in  case  thai  tha 

*  war  shall  happen,  he  will  treat  with  his  lords 
'  of  this  matter,  and  afterwards  will  shew  it  to 

*  the  commons  to  have  their  counsel  and  ad- 
<  vice  in  this  point.'  So  by  the  record  it  ap- 
peareth that  tlie  commons  did  conceive  that  no 
cities,  boroughs,  nor  towns,  without  consent  in 
parliament,  were  to  be  chained  with  the  making 
of  such  vessels;  to  which  the  king  agreeth.  And 
from  that  day  to  this,  until  the  making  of  these 
writs,  in  no  age,  although  the  kingdom  hath 
been  many  times  in  danger  of  invasion,  and 
hath  been  invaded,  there  do  not  appear  aay 
records  that  ever  I  have  seen  of  writs  directed 
to  any  towns  or  cities  at  their  chai^ges,  to  make 
or  prepare  any  ships  or  vessels  whatsoever. 

Object. — And  whereas  it  hath  been  object- 
ed, and  especially  insisted  upon  by  my  brother 
Berkley,  that  this  latter  pan,  that  tbe  king  will 
treat  witli  his  lords  concerning  them,  and  after 
confer  with  the  commons,  is  a  gentle  denial  of 
that  act;  as  tlie  experience  is  at  this  day.    *  La 

*  Roy  se  avisera'  U  a  denial  of  an  act.  ^ 

Respons. — Hereupon  I  answer,  It  is  an  ab* 
solute  act,  for  it  is  an  absolute  assent  to  the 
petition.  And  that  which  came  after  was  hut 
a  plausible  excuse,  for  that  such  commissioiia 
had  gone  out;  and  this  farther  consultation 
never  appeared  to  be  made,  nor  ever  any  such 
writ  or  commission  for  such  vessels  to  he  nude 
went  out  since,  until  this  writ. 

13  Hen.  4,  m.  10.  A  grant  is  of  a  subsidy 
of  wools,  wooifels,  hides,  and  other  things 
there  mentioned,  and  of  Tonnage  and  Pound- 
age for  one  year,  for  the  defence  of  tiie  marches 
of  Calais,  &c.  and  for  the  defence  of  the  realm, 
and  the  safe-guard  of  the  sea.  And  therein  is 
this  express  Proviso,  <  Provided  that  tliis  grant 
'  of  a  subsidy  of  wools,  &c.  and  Tonnage  and 

*  Poundage,  in  time  to  come,  shall  not  be  taken 
'  in  example  to  charge  the  lords  and  commons 
<  of  this  realm  with  anv  manner  of  subsidy  for 

*  the  safeguard  of  Calais,  &c.  nor  for  the  de- 
'  fence  of  the  realm,  nor  the  safe-euard  of  the 
'  seas;  unless  it  be  by  the  will  of  the  lords  and 
'  commons  of  the  realm,  and  that  by  a  new 
'  grant  to  be  made,  and  that  in  full  parliament 
'  to  Ci)me.'    By  this  appeareth  that  it  was  tlien 

Provided,  that  no  charge  should  be  laid  on  thf 
»rds  or  commons,  no  not  for  the  defence  of  the 
realm,  but  by  grant  in  full  parliament. 

13  lien.  4,  m.  43. .  A  petition  was  in  pariia- 
mgnt  reciting,  that  there  was  an  office  granted 
of  Alnager  within  Jiondon  and  the  subnrln  of 
the  same,  with  fees  to  tliat  appertaining,  where 
any  such  office  never  was,  nor  any  such  fees 
appertainyig  thereunto;  and  that  hy  colour 
thereof,  they  levy  one  half-penny  of  tlbe  buyer 
and  a  half-penny  of  the  seller,  and  upon  sale  of 
every  hundred  ells  of  canvass  a  penny  of  the 
seller,  and  a  penny  of  the  buyer,  wrona^lly 
against  the  statutes  in  the  times  of  your  nicl^ 
ness's  progenitors  made  to  the  oootcary,  by 
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which  it  is  ordained  tlitit  no  tail! age  nor  aid 
shall  be  granted  nor  levied  without  assent  and 
consent  of  the  lords  and  comroons  of  your 
realm,  .as  by  the  statutes  is  fully  declared; 
wlierefore  they  prayed  that  such  letters  patents 
made  thereof 'shall  be  void  and  holden  for  none. 
And  this  was  granted ;  whereby  it  appeareth 
that  it  is  declared  then  in  parliament,  that 
chose  statutes  were  and  did  continue;  that  no 
taillage  or  aid  shall  be  levied  without  grant  in 
parliament. 

1  Ilic.  9|  c.  1.  It  is  enacted  in  these  words : 

*  Our  sovereign  lord  the  king  remembering  how 

*  the  cotnmotis  of  this  realm,  by  new  and  un- 
'  lawful  inventions,  and    inordinate  covetize, 

*  have,  against  the  laws  of  this  realm,  been  put 

*  to  great  servitude  and  importunate  charges 
'  and  exactions,  and  especially  by  a  new  im- 

*  post,  called  a  Benevolence,  whereby  divers 
'  subjects  of  this  land,  against  their  wills  and 
'  libertie.4,  have  paid  great  sums  of  money,  Stc. 
'  It  is  enacted  and  ordained,  that  the  suhjects 

*  and  commons  of  this  realm  from  henceforth 

*  shall  in  no  wise  be  charged  Uy  such  charges 
<  or  impositions  called  a  benevolence,  or  smcIi 

*  like  cnarge :  and  that  such  exactions  called  a 
'  benevolence,  before  that  time  taken,  shall  be 

*  taken  for  no  example  to  make  any  such,  or 
'  any  like  charge,  from  any  of  his  sohjects  of 
'  this  realm  hereafter,  but  shall  be  damned  and 

*  nulled  for  ever.'  By  this  it  appeareth  that  it 
is  expressly  provided  that  the  subjects  shall 
not  be  charged  by  way  of  benevolence,  which 
»  in  nature  of  a  free  gift,  nor  such  like  charge ; 
that  is,  no  charge  of  money  shall  be  laid  upon 
the  subjects  upon  any  pretence  whatsoever,  be 
it  for  defence  in  time  of  danger  or  guarding  of 
the  sea. 

The  last  and  concluding  statute  is  the  Peti- 
tion .  of  Right,  made  in  the  third  year  of  his 
majesty's  reign,  reciting,  that  it  was  enacted  hy 
a  statute  made  in  the  rime  of  Eaward  1,  com* 
monly  called  Statutum  de  Tallagio  non  Con- 
cedendo,  that  no  taillage  or  aid  shall  be  laid 
or  levied  by  the  king  or  bis  heirs  in  this  realm, 
without  the  good-will  and  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  and 
others  the  freemen  of  the  commonalty  of  this 
realm.  And  by  a  statute  of  25  £d.  3,  That 
none  shall  be  compelled  to  make  any  loans  to 
the  king,  because  such  loans  were  against 
reason,  and  franchise  of  the  land.  And  by 
another  statute,  that  none  shall  be  charged  by 
any  impositions  called  a  benevolence.  By 
which  statutes,  and  other  the  good  statutes  of 
this  realm,  yoar  subjects  have  inherited  the 
freedom  that  they  shall  not  be  compelled  to 
contribute  to  any  taxes,  taillage,  aid,  or  other 
like  charge  not  set  by  parliament. — And  then 
Uiey  pray,  that  none  hereafter  be  compelled  to 
make  or  vieid  any  gifl,  loan,  benevolence,  tax, 
or  such  like  chiii]ge,  without  common  consent 
by  act  of  parliament.  And  afVer  five  other 
things  there  mentioned,  the  conclusion  is ;  '  all 
which  they.prmy  as  their  rights  and  liberties/ 
Unto  which  the  king  answers,  '  Let  right  be 
« done  as  it  desired.'    Which  is  s  fall  and  per- 


fect statute,  shewing  in  this  point  the  liberty 
of  the  kingdom  prayed,  and  allowed  ;  which 
was  not  done  without  the  advice  of  the  judges, 
whereof  I  was  one,  whose  opinions  were  tliea 
demanded,  and  resolved  that  the  same  did  not 
give  any  new  liberty,  but  declared  what  the  li- 
berty of  the  subject  was  in  this  amongst  others, 
that  they  should  not  be  compelled  to  be  con- 
tributory to  any  tax,  taillage  or  aid,  nor  any 
like  charge  not  set  by  parliament.  Ail  which 
statutes,  those  of  25  £dw.  1,  34  £dw.  1,  and 
14  Ed.  3,  being  in  the  negative  and  in  force, 
I  conclude  that  these  writs  to  lay  such  a  chare;c 
is  against  the  law,  and  so  the  assessment  by 
colour  thereof  unlawful. 

Object. — Now  whereas  the  precedent  argu- 
ments have  been  that  the  kmgdom  being  in 
danger,  therefore  these  writs  went  forth  for  the 
making  of  ships,  because  there  cunid  not  be 
ISO  suadenly  any  parliament  called,  and  the 
parliament  is  a  slow  body,  and  the  kingdom 
may  be  lost  whilst  there  is  a  consultation,  and 
the  danger  i%  conceived  to  be  very  great,  be- 
cause.that  the  writ  4  Aug.  so  mentions,  that  the 
pirates  provided  a  great  navy  to  infest  the  king- 
dom, and  it  is  fit  with  speed  to  provide  a  re- 
medy :  and  that  the  writ  of  Mittimus  mention- 
el  h,  That  *  salus  reipublics  periclitabatur :' 
and  we  most  believe  these  suggestions  to  be 
true,  for  the  king's  certificate  by  this  writ  is 
<  rococdom  superlativum,'  as  Mr.  Solicitor  and 
my  brother  Berkley  termed  it,  and  must  leave 
it  upon  the  kite's  conscience  if  it  be  not  true, 
to  lay  such  a  charge  upon  an  untrue  sugges- 
tion. And  the  defendant  also  by  his  demarrer 
hath  confessed  all  the  suggestions  in  the  writ 
to  be  true ;  therefore  it  must  be  concluded  the 
kingdom  was  in  great  danger,  and  present  re- 
medy must  be  had  by  making  of  these  -ships, 
and  must  he  coimnanded  by  these  writs,  and 
not  to  stay  for  a  parliament ;  and  my  brother 
Crawley  said,  it  may  be  if  a  parliament  were 
called,  they  will  not  yield  to  the  going  forth  of 
such  writs,  although  the  kingdom  was  oever  so 
much  in  "danger.  And  tli'fs  charge  in  respect 
of  the  making  of  the  defence  is  not  within  the 
intentioo  of  these  statutes ;  and  if  it  had  been 
expreMly  mentioned  within  a  statute,  that  such 
a  charge  should  not  be  imposed,  it  had  been 
O'void  statute,  and  contrary  to  the  laws,  thai 
the  kingdom  should  not  be  defended. 

Respons.  1.— To  ail  these  I  answer.  That  the 
matter  now  in  question  is  upon  the  writ  4  Aug. 
Whether  that  be  legal  or  not ;  and  the  i«u^e»- 
tions  therein  be  sufficient  or  not  for  the  «tit  of 
Mittimus,  mentioning  that  '  salus  reipublicss 
'  periclitabatur'  at  the  day  of  the  issuing  of  the 
writ  4  Aug.  which  is  a  year  and  ah  half  afitt' 
the  first  writ,  doth  not  help  it;  and  tliis  not 
notified  to  the  sheriff  and  inhabitants  of  the 
county  to  make  them  the  more  careful,  and  ia 
a  greater  contempt  if  a  ship  were  not  provided, 
but  it  is  only  a  notification  to  the  barons  of  the 
Exchequer,  that  the  same  was  the  reason  that 
the  same  issued  forth. 

Respons.  9. — ^The  snggestions  are  not  abso- 
lute, that  any  such  danger  was,  or.  socb  navy 
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wai  prepared  by  pirates ;  but  oaly  BMDUoaetb>  / 
*  quia  datum  nobis  intelligi/  that  the  pifaies 
bad  dooe  such  mischief. 

Respoos.  3. — If  such  suggcslions  bad  been 
absolutely  set  down,  yet  we  are  not  always 
bound  absolutely  to  believe  them;  because 
many  times  untrue  sugg^tjons  are  put  into 
writs  and  patents  ;  and  yet  it  dotli  oot  lie  upon 
tlie  king's  conscience,  neitlier  doth  the  law  im- 

Jmte  any  fact  to  the  king,  that  any  such  be: 
or  the  law  doth  always  conceive  honourably 
of  the  king,  that  be  can. tot,  norwill  not,  signify 
any  untruth  under  i he  Great  Seal;  but  he  is 
abused  therein,  and  the  law  imputeth  it  to  them 
that  so  misiofonned  the  king,  and  thrust  in 
such  suggestions  into  tbe  Writ  or  Patent*  And 
therefore  all  patents  grounded  upon  untrue 
suggestions,  are  accounted  void. 

Respoos.  4. — lliat  the  demurrer  confesselh 
nothing  but  that  which  is  leeally  and  well  set 
down ;  but  if  it  be*  illegal  the  demurrer  oon- 
fesseth  it  not,  but  is  well  offered  for  tlwt  cause. 

Respons.  5. — If  the  kingdom  were  in  danger, 
yet  a  charge  roust  not  be  laid  in  general  upon 
the  subjccu,  without  their  consent  in  parlia- 
ment :  for  either  the  danger  is  near,  and  then 
the  present  provision  must  be  made  by  men*s 
persons,  and  the  present  ships  of  the  kingdom, 
which  the  king  may  command  from  all  parts  of 
the  kingdom,  as  need  shall  require ;  but  cannot 
command  money  out  of  men's  purses,  by  dis- 
training of  their  goods,  or  imprisoning  of  their 
persons.  But  if  the  danger  oe  further  off,  by 
reason  of  any  foreign  combinations,  (as  it  is 
conceived  it  may  be  here)  that  provision  must 
be  made  of  ships  hj  all  the  kingdom  for  de- 
fence; then,  as  Pliilip  Commines,  fol.  179, 
saith.  That  cloud  is  seen  afar  off,  before  that 
the  tempest  falls,  especiidly  by  a  foreign  war ; 
and  such  invasions  cannot  happen  so  soon,  but 
that  the  Jsing  may  call  bis  sages  together,  and 
•  by  consent  make  provision  for  such  defence. 

So  I  say  liere,  If  tliere  be  time  to  make 
ships,  or  prepare  sliips  at  the  charge  of  the 
coonites,  tlien  i^  there  tune  enough  for  his 
xnajesiy,  if  be  pleases  to  call  his  parliament,  to 
charge  his  commons,  by  consent  m  parliament, 
and  to  have  a  subsidi;iry  aid,  as  always  hath 
.  been  done  in  such  cases.  And  tbey  are  not  so 
long  coming  or  meeting,  but  they  will  make 
provision  for  defence,  it  being  for  all  their  safe- 
tics  :  For  it  appeareth  by  Coke,  lib.  9,  foi.  1, 


in  hi»  cpiatle,  that  king  Alfred  made  a  law. 
That  a  parliament  should  be  held  twice  every 
yeac»  and  ollner,  if  need  required,  in  times  of 
peace  r  8o  that  it  was  then  conceived,  that  it 
was  ntcessary  to  have  parliaments  to  redress 
'  incouveniciwes. — Alto  by  a  statute  nude  4  £d. 
S,  cap.  14,  it  is  enacted,  a  parliament  shall  be 
held  once  every  year,  and  oftner  if  need  be. 
And  also  hy  a  statute  made  36  £d.  3,  cap.  10, 
it  is  enacted,  for  tbe  redress  of  mischiefs  and 
grievances  that  daily  happen,  a  parliament  shall 
lie  hold  en  every  year,  as  another  time  ves  or- 
dained by  a  «»utute,  which,  I  think,  relerreib  to 
4  Ed.  s/  Also  it  appeareth  by  this  speed  tliat 
v^s  in  the  parUaneat  held  id  tbe  tbinl  yewr  of 


his  majest>*s  rrigPt  when  five  sabeadsn  wv-e 
granted,  tuo  i«f  ttiem  to  be  paid  wruhin  ..« 
days  after  the  session  of  parliameot  ei*o<-. 
awl  therefore  migfit,  as  this  case  j»,  Uc 
ordered  aitd  provided  for  by  parJiaaacat  wui^ 
7  months,  as  t|ie  time  was  betweest  tftie  teste  :.* 
the  writ,  and  the  time  prefixed  fi»r  abspa  to  1-* 
prepared  and  sent. 

Object.—And  whereas  it  is  €>bjectc<iy  Ths: 
peihapn  the  parliameot  would  nor  baFe  ooosc&:- 
ed,  and  so  the  kingdom  might  have  been  isaS. 

Respons.~-It  is  answered.  That  it  is  not  t 
be  presumed,  that  tho  parliameot  wookl  decv 
to  do  that  wiiich  is  fit  for  tbe  safety  aitd  a<^ 
fence  of  the  kingdom,  their  o«o  estates  a::^ 
lives  being  in  danger,  H  the  kingdom  viere  a  ' 
su^ciently  defended:  For  it  is  a  role,  *  N.  . 
<  iniquiam  est  prassumend*  in  Ic^e.*  So  of  l^ 
hi|;h  court  of  parliament.  That  they  vroold  a  : 
deny  that  which  is  fitting.  But  I  confess,  I 
Ihink  that  if  it  h;ul  been  moved  in  pariiaiBieT:. 
iltey  would  never  have  consented  to  these  wnt«, 
sucti  never  having  been  awarded  beibce  %mce 
tbe  Conquest.  A  nd  if  they  had  consented,  tite^ 
would  have  taken  a  C4>urbe  how  tbe  sace 
should  have  been  fnade  with  the  most  caa- 
venieocy,  and  oot  to  leave  it  to  a  sbenfif  to  tsi 
them  how  he  would. 

Object.  -To  that  which  hath  faeen  mud. 
That  this  charge  is  not  within  the  atatate,  a£. 
that  a  statute  to  inhibit  such  a  charge,  four  c^- 
fence  were  void, 

Rtspons.-^I  answer,  that  it  is  true.  That  if  a 
statute  were,  that  the  king  should  not  defoad 
the  kingdom,  it  were  yoii,  being  a^sinst  bv 
and  reason.  But  a  statute  that  inoacj  sha.: 
not  be  charged  or  levyed,  nor  that  men  shau 
be  charged  to  make  or  prepare  ships  at  their 
own  chvges,  without  common  conseot  in  par- 
liament, I  conceive  were  a  good  law,  and  agreft- 
able  to  law  and  roMon.  And  the  king  may  by 
parliament,  restrain  himself  from  layiof;  such  a 
charge,  but  by  conseot  in  parliament.  And 
then  the  king  being  a  just  and  pioiw  king,  as 
ever  governed  the  kingdom,  which  we  that 
serve  in  his  courts  of  justice  have  daily  expe- 
rience of,  would  not  assent  unto,  or  suffer  any 
such  charge,  if  he  were  tnily  informed  the  im- 
posing of  this  charge  were  against  any  oae  lav 
of  his  kingdom,  as  this  is  against  so  many ;  bet 


would  say,  as  it  is  said  of  the  statute  made  ZS 
£d.  1.  Thist  the  pope  should  not  be  permitted 
to  present  to  benefices;  That  he  was  boond  by 


his  oath  to  see  that,  and  other  lawt  in  fiutv, 
and  not  repealed,  to  be  perforoked:  That  he 
would  not  suffer  snch  charges  to  be  laid,  con- 
trary to  the  laws  and  statutes  of  his  realm  : 
And  would  do  as  the  late  fomoos  qocea  Elis. 
did,  when  having  required  a  charge  upon  divers 
of  her  subjects,  by  particular  letters  fitrai  the 
lords  of  her  <»uncil,  of  several  sums  of  money 
for  present  help  towards  her  wars  in  Ireland, 
hearing  that  one  of  her  judges,  beiv  eoovented 
before  her  fords  for  tbe  payment  of  it,  thereby 
discooraging  others  to  pay  k,  answered  it  was 
against  the  laws,  that  the  same  ahouU  be  im- 
pmcdy  thert  being  an 
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y^^kh  he  boiiig  »  jadge,  wap  bound  by  his  oath 
to  si{(uify ;  tte  b«ine,  as  much  a»  in  him  wfi»,  to 
bt;  a  couservator  of  the  queen's  oath  io  that 
beiuilf.  The  queen,  I  say^  was  very  angry  that 
Bucb  an  impositiou  had  been  laid  against  law, 
and  commanded  it  should  be  stopped  from 
farther  gathering ;  nod  to  some  that  had  paid 
their  moneys,  the  same  was  restored*  And 
titerefore  the  principal  aiid  only  fault  io  the 
charging  of  his  suhjecia  by  thcae  writs,  if  they 
be  unlawful,  as  I  conceive  they  arc,  is  in  those 
tbiit  devised  them,  and  informed  him  Uiat  tbey 
were  lawful,  and  such  as  his  progenitors  had 
from  time  to  time  u^ed  to  send  forth ;  and  in 
his  judges  who  Imre  affirmed  it  to  be  lawful: 
Therefore  upon  this  point  X  conclude,  That 
this  claarge,  by  this  writ,  is  illegal ;  and  is  no 
.suiHcient  cause  to  (charge  the  defendant. 

Object. — Wliereas  it  bath  lieen  much  urged 
and  ureucd  by  Mr.SoUicitor,  and  Mr.  Attorney, 
1  hat  this  writ  is  warranted  by  tbe^kin^s  prero- 
gativ/fe  and  power-royal  to  send  forth  such  writs 
for  defence  and  .safety  of  tbe  kingdom  in  time 
of  danger. 

To  this  I  answer,  That  I  do  not  oooceive 
ihere  is  any  such  prerogative ;  for  if  it  were  a 
prerogative,  I  should  not  oiTer  to  speak  against 
It:  ifor  it  is  part  of  our  oaths,  that  are  jiMlges, 
to  roaiutain  tlie  king's  prerogative  to  the  best  of 
our  bkill,  and  not  to  suffer  the  same  to  be  di- 
minished. But  if  it  be  as  I  have  argued.  That 
is  against  the  common  law,  and  against  so 
many  statutes,  that  the  subjects  should  be  iu- 
foKC^  to  sustain,  or  to  contribute  to  any  charge, 
without  the  special  consent,  or  common  assent 
in  parliament,  then  there  is  no  such  preroga- 
tive; for  whatsoever  is  doue  to  tiie  hurt  or 
wrong  of  the  subjects,  and  against  tlie  la»s  of 
the  land,  the  law  imputeth  that  houour  and 
justice  to  the  king,  wliose  throne  is  established 
by  justice,  that  it  is  accounted  not  done  by  the 
kmg,  but  by  some  untrue  and  unjust  infiorma* 
tions.  Ibis  apjpeareth  by  the  autiiorities  of 
our  books  ;  for  Bracton,  hb.  3,  fol.  107,  who  is 
an  ancient  writer  in  our  law,  said  '  Nihil  aliud 
'  potest  rrx  in  terris,  cum  sit  Dei  minister  et  vi- 
'  cariusy  quam  de  jure  potest ;'  and  there  a  little 
afler,  *  Itaq;  potestas  juris  sua  est,  et  uon  in- 
•  'jurist,  cum  sit  author  juris,  non  debet  inde 
*  injurias  nasct  occasio,  unde  jura  nascuotur.* 
Sir£dw.  Coke,  in  the  11th  book  of  his  Reports, 
in  the  case  of  Magdalen  College,  where  the 
question  was,  whether  -queen  Elizabeth  having 
taken  a  long  lease  of  a  college,  being  conceived 
to  be  against  t)ie  statute  13  Eliz.  it  was  sought 
to  be  maintained  by  her  prerogative,  but  re- 
solved it  could  nor,  it  being  against  a  statute, 
hf*  which  she  was  bound,  though  not  named, 
and  there  fol.  73,  it  is  said,  *  hoc  solum  rex  non 
'  liotest  facere,  quod  non  potest  injuste  ogere.' 
Plowdcn's  Comment,  fol.  246,  247,  in  the  lord 
Berkley's  case  it  is  s^id,  That  the  prerogative 
of  the  king  cannot  do  wrong,  and  his  prerogi^ 
tive  cannot  be  any  warrant  to  do  any  wrong  to 
any.  Plowden's  Comment.  M,  487,  in  Mit- 
cheirs  ca^,  it  is  said  by  justice  Harper,  although 
ibexomBMii  law  doth  alloir  mioij  prerqgatiiws 


to  the  kingi  yet  it  doth  QOt  allow  any,  that  ha 
sliail  bort  or  wrong  any  by  his  pt^rpgativt.  Ql 
£d.  3,  fuL  47,  tlie  earl  of  Kent's  case,  it  is  said,- 
That  if  the  kiog,  under  his  great  seal,  do  make 
»ny  grant  to  the  hurt  of  any  other,  he  shall  re- 
peal and  avoid  it,  jure  regis  ;  iot  the  kifig  is  ac- 
counted to  be  abused  by  untrue  suggesiions,wheo 
he  is  drawn  to  do  any  wrong  to  the  hurt  of  any 
ather ;  much  more  I  say,  when  he  is  drawn  to  do 
any  thing  to  the  hurt  of  his  subjects  in  general.  ^ 
£d.  Coke,  lib.  11,  fol.  86,  in  Darcie*s  case,  it 
is  said.  That  every  grant  of  the  king  hath  this 
condition  annexed  unto  it, '  lacite  aut  expresses 

*  ita  quod  patria  per  donationem  illam  magis 
'  solito  non  oueretur,  sen  gravetur.'  The  book 
called  Doctor  apd  Student,  fol.  8,  setting  down. 
That  the  law  doth  vest  the  absolute  property  of 
every  man's  goods  in  him,  and  that  Uiey  catmot 
be  taken  from  him  but  hy  bis  consent,  saitb. 
That  is  the  reason  that  if  they  be  taken  /rom 
him,  the  party  shall  answer  the  full  value  there-  , 
of  in  damages.  And  sure  I  conceive,  that  tlie 
porty  that  doth  tliis  wrong  to  another,  shall  be- 
sides the  damages  to  the  party,  be  imprisoned, 
and  pay  a  fine  to  the  king;  which,  in  the  King*ft 
Bench,  is  the  tenth  part  of  as  much  as  he  pay- 
eth  to  the  party.  So  then,  if  die  king  will  pu- 
nish the  wroi%  of  taking  of  goods,  without  con- 
sent, between  party  and  party;  much  more  will 
he  not  by  tmy  prerogative  take  ^way  any  man's 
goods,  without  his  consent,  particular  or  gie- 
neral. 

So  I  conclude,  that  I  conceive,  that  there  is 
not  any  such  prerogative  to  award  such  writs 
to  command  men  to  sustain  such  chai^ge,  as  to 
be  contributory  to  it ;  and  to  be  distrained  and 
imprisoned  for  not  payment  tliereof — Also  I 
conceive,  That  this  is  not  an  act  of  royal 
power;  for  if  it  be  illegal  to  impose  such  a 
charge,  then  it  is  not  nccounteo  as  a  mat- 
ter  of  royal  power,  but  as  a  matter  done  upon 
nn  untrue  suggestion,  and  a  matter  of  wrong 
done :  and  wrong  is  not  imputed  to  the  king, 
fur  he  can  do  no  wrong;  but  it  is  imputed  to 
them  that  advised  bim  to  this  course. 

Koyul  power,  I  account,  is  to  be  used  [a 
cases  of  necessity,  and  imminent  danger,  when 
ordinary  courses  will  not  avail ;  for  it  is  a  rule, 
<  Non    occurrendum     est    ad    ei^traordmaria, 

*  quaodo  fieri  potest  per  ordinarin  ;*  asio  cases 
of  rebellion,  sudden  invasion,  and  some  other 
cases,  wluTC  martial  law  may  be  used,  and  may 
not  stay  for  legal  proceedings.  But  in  a  time 
of  peace,  and  no  extreme  necessity,  legal 
courses  must  be  used*  and  not  royal  power. 
Therefore,  whereas  in  the  statute  of  31  Hen.  8, 
cap.  8,  which  was  made  upon  the  suppression 
of  abbeys,  when  rebellions  were  be^un  to  be 
stirred,  it  is  recited,  Thst  sudden  occasions 
happening;,  which  do  require  speedy  remedies, 
and  for  lack  of  a  statute,  the  king  was  enforced 
to  use  royal  power ;  it  was  enacted  for  the  rea- 
sons therein  mentioned.  That  the  kmg,  by  the 
advice  of  bis  counsel  therein  named,  two  bt« 
shops,  two  chief  justices,  and  divers  others,  or 
^be  major  part  of  them,  by  his  proclamatioa, 
may  make  ordinance  for  punishing  oi  offiincWf 
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mod  lay  penalties,  which  should  have  the  force 
of  a  law,  with  a  promise  that  thereby  no  man's 
life,  lands  or  goods,  should  be  touched  or  im- 
peaclied,  so  tliat  therein  royal  power  was  forti- 
fied by  a  statute :  yet  that  statute  took  cai;p 
that  no  man's  life,  lands  or  goodSy  should  be 
ukcn  or  prejudiced;  and  that  sutute  was 
thought  inconvenient,  and  therefore  the  Mroe 
by  a  statute  of  1  Ed.  6^  was  repealed. — So 
Bractoo,  lib.  2,  cap.  24,  fol.  55.  And  the  same 
is  cited  in  Coke,  lib.  7,  fol.  11,  in  Calvin's 
Case,  '  Regis  corona  est  facere  justitiam  et  ju< 

*  dicium,  et  tenere  pacem,  siAe  qotbus  corona 

*  consistere  non  potest,  nee  tenere.' — Coke, 
lib.  7,  fol.  5y  in  Calvin's  Case,  cited  out  of  For- 
Cescue,  '  Rex  ad  tuteiam  corporum  et  bonorum 

*  erectus  est ;'  which  being  so,  he  cannot  take 
away  mens  goods,  or  charge  them  without  ibeir 
consent,  by  any  prerogative  or  royal  powev 

Also  there  can  be  no  such  necessity,  or  dan- 
ger conceived,  that  may  cause  these  writs  to  be 
awarded  to  all  counties  of  England,  to  prepare 
ships  at  such  a  charge,  and  with  such  men  and 
ammunition,  without  consent  in  parliament; 
for  the  laws  have  provided  means  for  defence 
in  tiroes  of  danger,  without  taking  this  course : 
^r  that  the  king  hath  power  to  command  all, 
or  any  persons  of  his  kingdom,  to  attend  with 
arms  at  the  sea-coasts,  to  defend  the  coasts,  or 
any  other  parts  of  the  kingdom ;  and  also  by 
his  officers,  to  make  stay  or  arrest,  all  or  any 
the  ships  of  merchants,  and  others  having  khips; 
or  as  many  as  he  pleaseth  to  go  with  his  navy, 
to  any  parts  of  hb  kingdom,  for  defence  there- 
of; arid  to  attend  those  to  whom  he  appointed 
the  guard  of  the  seas,  or  the  sea-coasts,  at  such 
times  and  places  as  they  should  appoint.  And 
this  has  been  always  taken  and  conceived  to  be 
sufficient  for  defence,  against  any  prince  what- 
soever ;  and  yet  the  same  was  in  times,  when 
the  nnvy  of  England  was  not  so  strong,  as  now 
by  the  blessing  of  God  and  the  good  providence 
of  his  majesty  it  is.— That  this  course  was  then 
so  taken,  appeareth  by  divers  records,  viz.  93 
£d.  1,  m.  4,  the  Record  reciteth,  That  the 
French  king  had  prepared  a  great  navy  upon 
the  sea,  and  purposed  to  iuvade  the  kingdom, 
'  et  linguam  Anf^licanam  de  terra  delere ;'  and 
thereupon  -  the  king  corotpanded  all  the  ships, 
and  men  with  arms,  to  be  in  readiness  to  de- 
fend the  kingdom. 

Rot.  Scot.  10  Ed.  3,  m.  16,  reciteth.  That 
certain  galleys  in  parts  beyond  the  seas,  were 
prepared  with  provisions  of  men,  and  arms, 
and  other  necessaries  of  war,  and  ready  to  in- 
Tade  the  land  :  Command  was,  that  divers  ships 
should  be  in  readiness  to  defend  the  same ;  and 
the  ships  of  the  ports  of  Ireland  to  be  sent  into 
England  to  help  to  defend  the  kingdom. 

Scot.  10  Ed.  S,  m.  S9.  A  wnt  was  to. the 
bailiff  of  Sooth  Wales,  (recitiiig,  That  tbe  Scots 
and  divers  others  confederating  together,  pre- 
pare themselves  to  arms  and  ships  in  a  great 
number,  and  intend  to  invade  tbe  kingdom)  to 
command  them  to  have  one  ship  ready  ijpon 
the  sea  to  defend  their  coasts  The  like  writ 
^hen  to  North  Wales.  i 


Aim'  19  Ed.  3,  m.  10.  A  writ  to  the  mayor 
.of  London  :  *  Quia  hostes  nostri  in  galieis  cum 

*  multitudiae  non  modica  oongregati  in  diversts 
'  partibus  regni  hosiiliter  in^ressi  sunt,  et  civi- 

*  tatem  predict*  celeriter  si  possunt  invadere 
'  proponnnu'  The  king  commandeih  them  to 
snot  op  the  city  towarch  the  water,  ami  to  put 
all  their  men  in  arms  ready  to  defend,  6cc. 

Aim'  IS  Ed»  3,  m.  13.  A  writ  to  the  bailiff 
of  Great  Yarmouth :  *  Quia  pro  eerie  didicH 
'  mos  quod  hostes  nostri  Franc*  et  adfasrentes 

*  eisd'  galleas  et  naves  guerrinas  in  copiusa 
'  multitudine  in  partibus  esteris  congreganint, 

*  et  iis  homines  ad  anna  parari  fiiciont,  et  pro« 
'  ponunt  se  roovere  versus  regnum  nostrum  et 

*  navig*  regni  nostri  et  portus  prope  mare  si- 

*  tiiat' pro  viribus  destruere,  et  ia  regnum  inva- 
'  dere,  Set,'  command  the  same  town  to  pre- 
pare four  ships  with  140  men,  &c. — At  the 
same  time  writs  went  fortli  to  twenty  other 
towns  upon  tbe  sea-coasts.  Franc.  ^6  Ed.  3, 
m.  5.  Writ  to  the  carl  of  Huntingdon  and 
others,  '  Quia  adversarii  nostri  Franciie  nos  ct 
'  reguum  nostrum  invadere  machinantes,  mag- 
'  num  navigium  preparari  fecer'  et  nrmari,  ne 
<  dum  ad  regnum  nostrum  Adglis  subito  attra- 

*  bend'  sed  ad  nos  et  dominium  nostrum  et  to- 
'  tarn  nationein  Anglicanam  pro  viribus  suh- 

*  vertend'  6cc.*  commanding  them  to  guard  all 
the  sea-coasts  of  Kent,  and  to  array  all  men  to 
be  ready  with  arms  to  defend  the  sea-coasts. 

5  Uen.  4,  m.  S8.  A  commission  is  to  Tho> 
mas  Morley  and  others :  *  Quod  cum  inimici 
'  nostri  Franci«  firitan'  Scot*  et  aF  sibi  adhafr- 

*  rentes  inter  se  obligati  magna  potentia  ar- 

*  mat*  super  mare  in  aestat.  prox*  futur^  onlina- 
'  verunt  regnum  nostr*  Anglise  invadere,  \c/ 
commanding  them  to  array  men  with  arms  to 
defend,  &c. 

4  Hen.  8,  par.  3.  The  king  by  proclamation 
to  the  county  of  Kent,  sheweth,  that  it  is  come 
to  his  knowledge  of  certain,  that  his  ancient 
enemy,  tbe  French  king,  hath  prepared  and  put 
in  readiness  a  great  and  strong  navy,  furnished 
with  men  of  war,  to  invade  the  kingdom  of 
England ;  the  king  appoints  the  lord  of  Aber- 
gavenny and  others,  to  put  men  in  array,  and 
to  be  ready  to  defend  that  county. 

Anno  1588,  when  the  great  invasion  was  by 
the  navy,  terroed  The  Invincible  Navy,  which 
was  foreseen  long  before,  this  course  of  prepar- 
ing ships  by  every  county  of  the  kingdom  was 
not  appointed ;  yet  in  all  these  times,  when 
there  appeared  so  great  danger  of  invasion, 
there  never  went  any  such  writ  into  any  of  the 
counties  of  England,  to  provide*  ships :  But  the 
navy  of  England,  an^  army  of  England,  was  al- 
ways accounted  sufficient  for  the  defence  of  the 
kingdom. 

So  I  conclude  this  point,  that  I  conceive  this 
course  cannot  be  taken  by  any  prerogative  or 
royal  power,  nor  any  allegation  of  necessity  or 
danger.      * 

For  the  fourth  point,  I  conceive,  that  if  it 
were  legal  to  lay  such  charge  upon  maritime 
parts;  yet  to  cnaige  any  inland  county  with 
making  of  shipsy  and  fonushiog  them  with  mora 
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mariners  and  soldiers  a(  their  cbarges,  which 
are  far  remote  frotn  the  sea,  is  not  legal,  nor 
warranted  by  any  former  precedent ;  for  it  com- 
mandeth  an  unreasonable  and  impossible  thing 
by  them  to  be  done :  and  then  a  writ,  command- 
ing such  a  thinj;  as  is  unreasonable  and  impos- 
sible for  the  parties  of  themselves  to  perform, 
without  help  of  other  counties,  is  nlways  illegal ; 
for  it  is  a  rule,  that '  Lex  non  cogit  ad  impossi- 
'  bilia:*  If  one  by  covenant  bind  himself  to  do 
a  thing  impossible,  the  covenant  is  void.— This 
appeareth  by  the  book  case  40  £d.  3,  fol.  6, 
where  the  case  is  expressly,  that  if  a  man  do 
covenant  to  do  a  thing  impossible,  the  co- 
Teuaut  is  void,  and  the  deed  is  void  in  that  re- 
spect: also'the  book,  m.  2  £d.  4,  fol.  2.  If  a 
feoffment  be  made  upon  condition  to  be  void,  if 
the  feoffee  did  not  a  thing  which  is  impossible, 
the  feoffment  is  good,  and  the  condition  void : 
for  it  was  the  fault  of  the  feoffer  to  annex  such 
a  condition.  And  this  appeareth  by  the  case 
of  an  arbitrement.  If  the  arbitrator  award, 
chat  one  shall  enter  into  bond,  with  such  a  one 
as  his  surety,  to  pay  a  sum  of  money,  or  to  do 
any  other  act,  it  is  void,  as  to  the  finding  of  a 
surety  nt  the  least ;  for  it  is  not  in  his  poner  to 
compel  him  to  be  his  surety :  therefore  the  law 
accountetli  it  unreasonable,  and  so  void.  And 
this  appeareth  by  the  book-case  17  £d.  4,  fo.  5, 
where  it  is  so  resolved. 

So  tliis  writ  commanding  th<e  sheriff  and  inha« 
bitants  of  an  inland  county  to  find  a  ship  with 
masters  and  mariners;  whereas  there  are  not 
any  shipwrights  that  have  skill  to  make  ships, 
nor  any  masters  or  mariners  ever  there  to  gmde 
a  ship,  for  they  are  still  conversant  about  mat- 
ters of  the  plough,  and  feeding  cattle,  and  hus- 
bandry, and  are  trained  up  by  musters  to  skill 
of  arms  to  defend  the  country,  but  not  with  sea 
affairs ;  for  most  of  the  county  never  saw  a  ship, 
nor  know  whai  belongs  to  musters  or  mariners; 
and  the  county  is  not  bounii  a»»eHb  out  of  the 
county  for  such  men ;  and  perhaps  if  they 
should,  they  cannot  tell  where  to  have  them : 
therefore,  when  such  writs  to  inland  towns  have 
been  awarded  to  find  ships  with  masters  and 
mariners,  it  being  conceived  by  information  that 
they  were  maritime  towns,  and  had  ships  and 
mariners  dwelling  with  them;  the  truth  thereof 
being  made  appear  to  the  contrary,  they  have 
been  discharged,  as  appears  by  a  record,  13  Ed. 
3,  part  2.  m.  14,  where  a  writ  went  to  the  ad- 
miral of  the  fleet :  Upon  complaint  to  the  king 
by  the  men  of  Bodmin  in  the  county  of  Corn- 
wall, that  they  were  unjustly  charged  to  find  a 
ship  with  masters  and  mariners,  whereas  that 
town  was  no  port  town,  nor  adjoining  to  the 
lea,  but  far  within  the  land,  nur  ever  had  ships 
lying  there,  nor  mariners,  nor  seamen,  nor  ever 
used  to  find  aniy  such  for  sea  service,  and  that 
their  major  and  ofEcers  were  imprisoned  for  not 
finding  a  ship;  thereupon  the  king  appointed  to 
have  it  enquired  whetlier  their  allegations  were 
irue,  and  if  it  were  true,  signifietl  that  he  would 
not  have  them  he  unjustly  charged,  but  that 
they  should  be  discltarged  thereof.  Wliich  shew- 
ctby  that  it  was  then  accounted  unjust  to  lay 


such  a  charge  upon  a  town  that  was  an  inland 
town,  and  had  no  mariner  inhabiting  in  it ;  mnch 
more  when  such  a  charge  is  laid  upon  nn  inland 
county,  which  is  much  farther  remote  from  the 
sen,  and  cannot  perforin  by  theiAselves  that 
which  the  writ  commanded. 

Object. — But  this  record  being  objected  by 
the  defendant's  counsel,  Mr.  Solicitor  gave  an- 
swer, that  the  same  was  because  the  admiral  of 
his  own  autlioriiy  had  charged  them,  which  was 
not  according  to  his  commission ;  for  he  wa» 
only  to  charge  the  port  towns  and  sea  towns : 
but  that  the  same  may  not  be  done  by  the  king's 
writ,  the  record  doth  not  prove. 

R^spons. — But  to  this  I  answer,  that  I  con- 
ceive it  is  all  one  when  such  a  charge  is  laid 
upon  a  town  by  writ,  which. is  an  inland  town, 
for  so  it  appeareth  by  another  record  of  the 
same  year,  viz.  13  £d.  3,  part  1,  m.  14,  where 
a  writ  was  directed  to  the  admiral  of  the  fleet, 
*  Ab  ore  Thsmesis  versus  partes  occidentqjes ;' 
reciting,  that  where  the  king  by  his  writ  to  tho 
town  of  Chichester,  commanded  the  mayor  and 
commonalty  there,  that  they  should  make  *  nnam 
'  navem  et  duos  escularios  de  guerra  parari,' 
with  mariners  and  men  at  arms,  to  be  at  Ports- 
mouth such  a  day,  to  go  with  the  king's  shins ; 
and  that  they  had  complained  that  they  had 
not,  nor  ever  had  any  ships  arriving  in  that 
town,  nor  had  any  seamen  or  mariners  dwelling 
there ;  and  that  it  appeared  to  the  king,  by  in- 
quisition of  a  jury  returned  into  his  Chancery, 
this  their  all^ation  to  be  true  :  therefore,  be- 
cause the  king  would  not  have  them  indebiti 
frtmarif  (for  so  be  the  words  of  the  record)  the 
ing  coromandeth  the  admiral  that  they  shall 
not  be  troubled  nor  dbtrained  for  not  perfonn- 
ance  of  such  service.  Whereby  it  appeareth, 
that  if  they  being  within  a  few  miles  of  the  sea, 
should  noti>e  clmrged  to  find  such  a  ship,  much 
less  more  inland  counties  that  are  farther  re- 
mote from  the  seas,  are  justly  to  be  charged 
with  finding  ships  and  mariners.  Therefore  I 
conclude  this  point,  that  I  conceive  this  writ  in 
that  respect  is  not  legal,  nor  warranted  by  any 
former  precedent. 

The  fifth  and  great  point  hath  been,  and  in- 
deed the  chief  argument  luith  been,  a  multitude 
of  records  and  precedents,  which  have  been 
cited,  that  should  warrant  these  writs ;  and 
that  the  king  hath  done  nothing  but  what  his 
former  progenitors  have  done,  and  have  law- 
fully done;  and  that  he  doth  now  but  more 
mqjorum,  and  that  which  always  in  ancient 
times  hath  been  done  and  allowed,  and  there- 
fore ought  to  be  done. — I  confess  this  allega- 
tion much  troubled  me,  when  I  heard  these 
records  cited,  and  so  learnedly  and  earnestly 
pressed  by  Mr.  Solicitor,  and  after  by  Mr. 
Attorney,  to  be  so  clear,  that  they  might  not 
be  gainsaid:  but  that  they  proved  a  clear  pre- 
rogative, or  at  least  a  royal  power,  that  the 
king  might  do  so,  especially  when  my  brother 
Westoof  and  my  brother  Berkley  (who  have 
seen  the  records)  pressed  some  of  them,  and 
jielied  upon  them  lor  the  reasons  of  their  jud^ 
menu :  I  say,  I  wu  ouch  doubtful  tbereupon. 


I 
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VQtil  I  Ind  pcitntd  all  tbete  records  senl  ne 
by  the  king's  counsel,  and  lalisfied  my  jodg- 
aaeot  therein. 

Bat  now  I  answer,  that  if  there  were  any 
flttch  precedent  (as  I  shall  stiew  there  was  not 
one  skewed  to  me),  to  prove  this  writ  to  lie 
usual,  yet  k  were  not  material ;  fqr  now  we 
are  not  to  argae  what  hath  been  done  dejaeto, 
for  many  things  have  been  done,  wliich  were 
never  allowed;  but  our  question  is,  what  hath 
been  done,  and  may  be,  de  jure.  And  then, 
as  it  is  said  in  Coke,  lib.  4,  fol.  13,  in  Witton*s  | 
Case,  it  is  said  '  Multttudo  errantium  non 
parit  errori  patrociniam :'  and  lib.  4,  fol.  94,  in 
Slade's  Case;  maltiiude  of  precedents,  unless 
they  be  confirmed  by  judicial  proceedings,  in 
courts  of  record,  are  not  to  be  regarded ;  and 
none  of  these  were  ever  confirmed  by  judicial 
record,  but  complained  of. 

But  to  give  a  more  clear  answer  unto  them, 
I  say  that  in  tuy  opinion,  upon  view  and  seriouo 
rending  of  all  the  records  ihat  have  heen  setit 
me  on  the  king's  part ;  for  I  have  read  them  all 
over  verbatim f  and  I  presume  they  sent  all  they 
conceived  to  be  material,  and  I  ha^'e  taken 
notes  of  every  one  of  (hem,  and  diligently  con- 
sidered of  them,  I  conceive  that  there  is  not 
any  precedent  or  record  of  any  such  writ  sent 
to  any  sheriflT  of  any  inland  county  to  com- 
mand the  making  of  ships  at  the  charge  of  the 
county ;  but  this  is  the  first  precedent  that  ever 
was  suce  the  Conqaest  that  is  produced  in  this 
kind. 

Bat  it  it  true,  that  before  25  £d.  1,  there 
have  been  some  writs  to  maritime  towns  and 
ports,  and  other  towns,  as  London,  ike.  where 
iher  have  had  ships  and  mariners,  to  provide 
and  prepare  ships,  and  to  send  them  to  such 
places  as  the  king  pleased  to  appoint,  upon 
any  just  caune  of  fear  of  any  danger,  (or  the 
defence  of  the  sea  and  kingdom:  and  great 
reason,  that  they  having  ships  and  masters  of 
ships  and'  mariners,  should  be  at  the  king's 
command,  to  bring  all  or  as  many  as  he  pleas- 
eth  for  the  defence  of  the  sea  and  kingdom, 
being  those  that  had  tlie  most  beneBt  of  tlie 
■eas,  and  likely  to  have  the  greatest  loss  if  the 
sea  and  coast  were  not  daily  guarded ;  and 
tbote  were  appointed  most  commonly  to  be  at 
the  king's  char^,  but  sometimes  upon  neces- 
sity they  were  appointed  to  be  at  the  char^ 
of  the  towns  and  ports  adjoining :  which  I  thmk 
was  the  true  cause  of  the  complaint  in  parlia- 
ment in  2B  Ed.  1,  and  of  the  making  that  sta- 
tute for  the  staying  of  that  course ;  for  there 
is  no  record  of  any  sach  writs  afterwards  in 
Edward  I's  time,  alter  that  statute  to  maritime 
towns,  to  prepare  or  send  sliips  at  the  charge 
of  the  towns. 

Bat  in  tlietime  of  Ed.'d,  then  the  war  being 
between  him  and  the  French  king  in  annis  10, 
11, 13,  et  13  of  that  king,  where  the  most 
writs  awarded  to  maritime  towns,  to  send  ships 
at  their  charges  sufficiently  furnished;  and 
tboBe  I  think  were  the  principal  onuse  of  the 
flMkingof  the  sutmc  of  14  Ed.  3,  cap.  1. 
J^a4  after  tkdt  scMuttf  no  aueh  writs,  nor  mvj 


commisafons  for  that  purpose  were  awarded  ti 
any  maritime  towns,  or  mland  towna,  for  the 
making  of  ships,  but  one ;  which  record  w?^ 
much  pressed  by  Mr.  Attorney,  and  afterward* 
by  my  brotlier  Weston,  and  ray  brother  Berk- 
ley, to  prove,  that  this  course  was,  and  mi^ht 
be  practised  after  the  statute  of  14  Ed.  3,  trr 
sending  forth  such  writs,  and  nllowed  :  \nrz 
that  record  is  fully  satisfied,  for  it  was  groaodH 
upon  an  ordmance  of  parliament  in  1  Rich.  9, 
m.  59,  that  all  antient  cities,  barrougiis,  and 
towns,  that  would  then,  sliould  have  the? 
charters  confirmed  without  any  charge  of  fi^ie, 
save  only  to  make  a  ship  of  war  for  defence  of 
tlie  realm  :  so  this  was  not  compulsory  to  anr« 
but  volnntary  to  those  that  woukd  have  their  li- 
berties confirmed.  And  afterwards,  in  1  Uen. 
4,  commissions  were  awarded  for  making  sach 
vessels  of  war;  bot  those  issuing  forth  withouc 
any  ordinance  of  parliament,  were  complained 
of  in  parliament  2  Hen.  4,  and  no  such  wriu 
issued  forth  in  any  age,  to-nny  roariiinie  towns, 
to  make  ships,  or  prepare  ships  at  their  owa 
charge  for  the  king's  service,  until  these  late 
writs. 

This  general  answer  I  give  to  all  the  records ; 
and  now  I  shall  Uike  a  short  vievf  of  all  the 
records  that  have  been  cited  and  sent  to  me. 
and  leave  them  to  the  judgment  of  my  hnds 
and  others,  if  any  of  them  prove  these  wnts 
usual  and  legal. 

6  Job.  m.  1.  3  Job.  m.  3,  14  Job.  m.  2,  17 
Joh.  m.  7.  Three  of  these  are  to  arrest  anc 
make  stay  of  ships,  that  they  should  not  go 
out  of  the  kingdom,  but  to  be  ready  for  the 
king's  senice;  and  the  other  was  in  bring  ships 
of  particular  towns  to  the  mouth  of  tlieTbamtf^ 
for  the  king's  service. 

19  Joh.  m.  4.  A  commission  to  guard  the 
seas  to  Joh.  de  Marshal,  and  to  the  bher.-J  i.i 
the  county  of  Lincolu,  and  to  all  otiiers  to  ;.i- 
tcnd  his  commands. 

15  Joh.  Writ  to  the  barons  of  the  cinrju^ 
ports,  and  divers  other  towns,  to  have  tncir 
ships  ready  for  tlie  king's  sen-ice. 

14  lien.  3,  m,  14,  14  lien.  3,  na.  5.  A  writ 
to  the  bailiff  of  Portsmouth,  to  prepnre  one 
galley.  A  commissinn  to  the  sheritT  of  K^ 
Chester,  and  another  to  the  sheritiF  of  Kent,  to 
cause  all  men  to  be  in  arms  in  that  county,  and 
to  assess  tbcm  what  arms  they  should  find. 

48  Hen.  3,  m.  4.  A  writ  to  the  sheriff  of 
Norfolk,  commanding  him  to  canae  them  ap- 
pointed to  attend  ail  the  coasts  in  that  count r. 
fvho  having  served  40  days  intended  to  depxn, 
that  they  should  stay  eight  days  longer  bv 
reaeon  of  the  danger,  and  longer,  if  nee*!  re- 
quired. The  like  were  sent  to  the  shm&  of 
Suffolk  and  Essex. 

48  Hen.  3,  m.  S.  A  writ  to  the  mayor  of 
Bedford,  comraandine  him  to  provide  for  the 
expences  of  them  that  were  sent  firooi  thence 
for  the  guarding  of  the  seas ;  yet  it  is  bnt  for 
eight  days  more  after  the  date  of  the  vint. 

48  Hen.  3,  m.  3.  A  writ  to  the  men  of 
Esse*;  Norfolk;  «ad  Svfiblk;  ajf>poioted  to  a«* 
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tend  for  the  giiardin«of  the9e'<-coast%  reciting, '  ing  the  sheriff^  in  their  sereral  counties  to  be 
that  the  king  had  nppointud  T.de  M.  *  Custod'  i  assisting  to  them  therein. 


•  umriset  pun'  mantim''  within  their  counties, 
commftndins;  rheni  to  assist  him,  and  to  perfoml 
therein  vvhat  hf  required. 

48  lien.  3,  m.  T.  A  writ  to  ihe  slierifF  of 
Cambridge  and  Huntingdon,  to  command  a!l 
nifo  of  ilio^e  c()un(ie«,  able  to  bear  arms,  to 
come  to  tl»e  king  to  Lo.\dun.         , 

S5  £d.  1,  m.  5.  A  writ  to  those  of  Essex, 
Norfolk,  and  Sullblk,  reCitin;;,  thnt  such  per- 
sonii  were  appointed  '  nd  cu:stod'  maritim*  in 
those  parts,  cumniauding  them  to  attend  tliem. 
Another  to  the  sheriffs  of  NoiFolk  and  Suffolk, 
reciting,  that  certain  consUihles  were  appointed 
to  assess  men  at  arms,  sutiicicnt  for >  the  guard- 
ing of  the  sea-coastH,  commanding  them  to  dis- 
train and  compel  fhem  asseSbi-d  to  go. 

24  Ed.  1,  m.  U.  Writs  to  the  sheriffs  Of 
Lincoln,  York,  and  Northumberland,  recitnrr, 
that  he  had  commanded '  A.  de  B.ad  congregand' 

•  et  CHpiend'  centum  nuves,'  between  Leigh  and 
Berwick,  *  et  ad  homines  poientes  in  eisd* 
ponendV  commanding  them  to  assist  him 
therein. 

24  Ed.  l,rot.  62.  A  writ  out  of  the  Exche- 
quer to  Adam  de  Gucrdo  '  et  aliis  gnrdianis' 
pf  the  sea-coosts  in  the  county  of  Sotithamptoii, 
to  distrain  the  abbot  of  Reading,  to  find  horses, 
which  he  was  assessed  at  for  that  service. 

24  Ed.  1,  m.  16.  Writs  to  all  archbishops, 
bishops,  earls,  &c.  in  the  counties  of  Somerset, 
Devon,  and  Cornwall,  to  attend  with  their 
horsemen  and  footmen,  for  defence  of  the  sea- 
coasts  in  those  parts,  when  they  shall  be  re- 
quired bv  the  guardian  of  thuse  coasts. 

24  Ei.  1,  m.  71.  A  writ  out  of  the  Etche- 

2uer,  directed  to  all  archbishops,  bishops,  earh, 
^c.  in  the  county  of  Norfolk,  recitmg,  that 
Peter  de  Rutlin  was  appointed  *  ad  custodicnd* 

•  partiom  maritimar^  illarum,'  commanding 
them  to  assiit  him. 

24  Ed.  1,  rot.  78.  A  writ  out  of  the  Ex- 
chequer to  the  sheriff  of  Berks,  reciting,  that 
the  king  was  infotmed  by  Adam  de  Griden, 
ftuardian  of  the  sea-coasts  in  the  county  of 
Southampton,  that  those  men  in  the  county  of 
Berks,  who  were  assigned  to  cotne  to  the  de- 
fending «)f  the  sea-coosts  in  those  part«,  came 
not  as  they  were  warned,  roinmauding  to  dis- 
train them,  and  compel  them  to  come  and  to 
do  the  service. — The  like  writs  were  then 
awarded  to  the  sheriffs  of  WiUs  and  Sunthauip- 
ton,  &c. 

24  Ed.  1,  rot.  81.  A  writ  to  the  bailiffs  of 
Great  Yarmou'b,  reciting,  that  the  king  was 
informed,  that  certain  in  ^hinders  and  France, 
in  a  great  muliituHe,  appareled  like  fishermen, 
intended  to  im.tde  their  town,  warning  them 
to  gMther  ihtir  ship»  to;;ether,  and  all  their 
arms,  to  defend  the  u selves  against  such  an  at- 
tempt. 

24  I'd.  1,  inter  com'.  A  writ  to  all  sheriffs 
and  bailiffs,  &c.  reciting,  tliRthe  had  appointed 
8ome  therem  named,  *  ad  congrecand'  numerum 
'  navium  et  galliaram  majonim,&c,'  comtnand- 

VOU  III. 


24  Ed.  1,  m.  9.  A  writ  of  Supersedeas  to 
the  guardian  of  the  seas  in  the  county  of  South- 
ampton, to  discharge  Hugh  de  Plessis  to  find 
arm^  for  his  lands  m  that  count)',  for  guarding 
of  the  seas,  because  he  was  in  service  with  tho 
kini;. 
^utOf  All  these  Records  are  for  arrays,  and 
congregating  ships,  but  none  to  make  or 
prepare  ships  at  the  charges  of  the  coun- 
ties. 

24  Ed.  1,  ra.  26.  A  writ  to  the  sheriff  of 
Essex  to  discharge  fur  the  winter  time  those 
that  stay  ai  the  sea-coast,  with  their  arms  to 
defend  the  coast;  but  commanding  them  to 
be  in  a  readiness  when  they  should  be  ^gain 
commanded.  The  like  wTits  were  then  awarded 
to  divers  sheriffs  of  maritime  counties  to  the 
same  purpose. 

25  Ed.  1,  m.  12.  A  writ  to  the  sheriff  of 
Lancaster,  reciting,  that  whereas  the  king  had 
formerly  commanded  him  to  go  to  all  the  ports 
and  towns  where  ships  were,  commanding  the 
bailiffs  of  the  ports  to  have  all  the  ships  of 
burden  of  40  tons  at  Winchelsen,  by  such  m 
day  ;  now  commandeth  the  sheriff  to  see  them 
made  ready,  and  sent  thither  accordingly. 

Ibid.  m.  13.  The  like  writs  directed  to  the 
sheriffs  of  Lincoln,  York,  Northumberland, 
and  Cumberland. 

Ibid.  m.  14.  The  like  writs  directed  to  nine- 
teen other  purls  and  towns  in  other  counties. 

21  Ed..  1,  in.  20.  A  commission  to  send 
away  men  at  arms  in  the  county  of  Westmor- 
land. 

21  Ed.  1,  rot.  77.  In  the  exchequer,  shewed 
by  the  defendant's  counsel,  writs  went  to  se- 
veral maritime  towns  upon  the  sea-coasts,  aad 
other  towns  where  ships  were  usually  made,  to 
make  ships  and  gallies ;  and  that  the  king  will 
allow  and  pay  for  them,  when  he  knoweth  the 
charge  thereof. 

Pat.  9  Ed.  2,  part  2.  A  writ  to  all  men  m 
the  towns  upon  the  sea-coasts,  and  ports  of  the 
sea,  between  Southampton  and  Falmouth,  re- 
citing, that  the  kitig  had  appointed  John  de 
Norton  to  make  provision  for  a  navy  in  those 
towns  and  ports,  at  theirchars;es,  be  command- 
eth them  to  perform  what  he  ifi  that  behalf 
shall  require. 

Claus.  20  Ed.  2,  m.  8.  A  writ  to  the  bailiff 
of  Yarmoath,  reciting,  tRat  whereas  the  king 
had  c'>mmandcd  all  ttie  ships  of  the  burden  of 
fifty  tons,  from  the  Thames  mouth  towards  the 
West  parts,  to  be  at  Portsmouth  such  a  day, 
&c.  and  they  had  sent  two  ships:  that  the 
masters  ^nd  mariners  complained,  that  they 
could  not  serve  without  wages,  and  therefore 
appointed  them  to  send  them  wages. 

^0  Ed.  2,  ra.  10.  A  writ  to  the  bailiffe  of 
Yarmouth,  commanding  them  to  send  all  their 
ships  oT  the  burden  of  thirty  tons  and  above, 
to  Orewell  in  Suffolk,  with  double  tackling, 
victuals,  and  other  things  necesiary  for  one 
month. 

4S 
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The  liko  writs  at  tho  same  time  to  other 
towns,  tu  the  number  of  tour  ami  thirty. 

20  £d.  2,  m.  10.  A  writ  tu  tUe  mayor  of 
L<md(>ii,  to  provide  tlirec  i>hips  with  men  and 
ammunition  to  go  with  nine  ships  of  Kent  to 
guard  the  sen-cooMS. 

13  Ed.  '2,  m.  15.  A  writ  to  the  sheriff  of 
Norfolk,  commanding  him  to  Murn  all  burons, 
bannerets,  knights,  and  others  of  (hat  county, 
to  attend  the  king  at  Coventry,  at  such  a  day 
tu  ^o  with  the  kin^. 

15  £d.  2,  m.  15.  Writs  to  the  sheriffs  of 
Norfolk  and  Sutfolk,  commanding  them  to 
arrest  all  'barons,  bannerers,  knights  and 
esquires,  who  were  commanded  to  attend  the 
king  at  Coventry,  such  a  day  therein  named,  I 
and  came  not,  to  be  before  the  king  and  his  , 
council  to  answer  it. 

The  record  saith,  like  writs  were  then 
awarded  to  divers  sherift's  of  other  counties. 

16  £d.  2,  m.  13.  A  commission  to  array  all 
persons  between  the  nges  of  sixteen  and  sixty, 
with  arms  convenienr,  to  come  to  the  kiag, 
when  they  shall  be  required. 

19  Ed.  2,  m.  G.  A  writ  to  the  archbis1iO(>  of 
Canterbury,  commanding  him  to  array  all  his 
servants  and  families,  to  be  ready  to  defend 
the  kinj^dom,  if  any  invasion  should  be. 

The  like  writs  at  that  time  to  all  the  bishops. 

9  Ed.  3,  m.  92.  A  writ  to  the  mayor  and 
baihff  of  Southampton,  commanding  them  to 
cause  all  their  ships  of  the  burden  of  forty 
tons,  and  above,  to  be  furnished  with  men  of 
arms,  and  victuals,  ready  to  defend  the  land,  if 
any  invasion  shall  happen. 

Scot.  7  Kd.  3,  m.  19.  A  commission  to  Hugh 
Courtney,  to  |i^uard  the  seas  in  the  counties  of 
Devon  and  Cornwall,  and  commanding  ail 
others  to  assist  him. 

10  Ed.  3,  m.  25.  The  like  commission  to 
Hugh  Courtney,  fur  guarding  the  seas  in  the 
same  counties. 

Ibid.  A  writ  to  Bartholomew  de  Insula,  for 
custody  of  the  sea-coast  in  the  county  of  South- 
ampton ;  and  therein  is  a  command  to  John 
Tichborne,  and  others  for  the  county  of  South- 
ampton, and  to  Will,  de  Parshire,  and  others  i 
for  the  county  of  Berks  ;  and  to  J  oh.  Mare- 
ditt,  and  othecs,  for  the  county  of  Wilts,  to 
array  men  witii  arms,  and  to  have  them  in  rea- 
diness to  defend  the  coasts  of  Southampton .        i 

Scot.  10  Ed.  3,  m.  2.  A  writ  to  Will.  Clinton,  | 
guardian  of  the  Cinque  ports  and  others,  to  | 
survey  all  the  ships  of  the  Cinque-ports,  and 
other  ports  from  the  mouth  of  the  Thames  to 
Portsmouth,  and  to  cause  them  to  be  furnished 
%vith  arni<i  and  victuals  for  13  weeks,  from  the 
lime  they  shall  to  from  Portsmouth. 

Scot.  10  Ed,  3,  in.  2.  A  writ  to  tlie  mayor  of 
Winchelsea,  to  cause  ships  appointed  for  that 
town  to  be  furnished  with  men  and  arms,  and 
victuals,  and  othef  neccbsarifes  for  13  weeks. 

Scot.  10  Ed.  3,  m.  16.  A  writ  to  the  admiral 
of  the  fleet  from  the  mouth  of  the  Thames  to 
the  %vtst  parts,  to  keep  upon  the  seas  the  sliips 
of  the  Cioque-ports,  and  other  ships  arrested  to 
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defend  the  kingdom  against  attempt  of  any  in- 
vasitm.— -The  like  writ  was  then  to  the  admiral 
of  the  fleet,  from  the'^mouth  of  the  Thames  to 
the  north  parts,  with  the  like  command  to  hold 
the  ships  togeilier  upon  the  sea. 

Scot.  10  Edw.  3,  16.  A  writ  commanding 
tlie  ships  of  the  ports  of  Ireland  to  be  sent 
hither  to  goard  the  seas  here. 

10  Ed.  3,  m  12.  A  writ  to  the  bailiff  of  Yar- 
mouth, to  cause  the  men  of  that  town  to  con-> 
tribute  to  the  charges  of  the  ships  and  men,  and 
victuals,  sent  from  thence  for  the  defence  of  the 
kingdom. 

Scot  10  Edw.  3,  m.  22.  A  writ  to  all  the 
bttiiilfs  of  liberties,  and  men  of  South- Wales,  to 
have  one  ship  riding  upon  the  seas  for  defence 
of  those  parts. — The  Uke  to  the  men  ofNortli- 
Wales. 

Scot.  10  Edw.  3,  m.  21.  A  writ  to  the  ar- 
ravers  of  men  for  the  county  of  Berks,  to  com- 
pel them  of  that  county,  assigned  and  assessed 
tor  the  keeping  of  the  sea-coast  in  the  county  of 
Southampton,  to  go  to  Portsmouth  by  a  day 
therein  appointed. 

Aim*  12  Ed.  3,  m.  12.  A  commission  recit- 
ing, that  the  king  had  appointed  all  the  ships 
from  the  mouth  of  the  Thames  north warda^  to 
be  arrested,  and  to  cause  them  to  be  furnished 
with  ammunition,  men  and  victuals,  and  to  b^ 
brought  to  Yarmouth;  and  tliat  tlie  men  of 
Lynit  refused  to  contribute  to  the  expence  of 
tiie  charge  of  the  men  sent  in  the  ship  from 
that  town,  and  the  furnishing  of  that  sliip;  and 
therefore  commands  the  commissioners  therein 
named,  to-  assess  them  that  refuse  to  contribute 
and  distrain  them. 

Aim'  12  Edw.  3,  m.  13.  Tlic  like  to  compel 
the  men  of  Bardesey  to  contribute  for  the  ex- 
pen  ces  of  the  men  of  that  town. 

Claus.  12  Edw.  3,  m.  17.  The  like  to  compel 
the  men  of  the  counties  of  Surrey  und  Sussex, 
to  contribute  to  the  espences  of  the  men  of 
those  counties,  that  did  attend  for  the  guarding 
of  the  sea-coasts  in  those  parts. 

Vase.  12  Edw.  3,  m.  8.  A  writ  to  all  arch- 
bishops, bishops,  &c.  and  to  the  sheriff  of  Kent, 
and  tlie  barons  of  the  Cinque- Ports,  and  all 
others  in  that  county,  commanding  them  to  be 
assisting  to  .1.  de  Cohham,  to  whom  the  cus- 
tody of  the  sea  in  those  parts  is  committed ; 
and  to  defend  those  coasts  against  any  foreign 
invasion  tiiat  shall  happen. 

Aim* )  2  Kdw.  3,  m.  10.  A  writ  to  the  mayor 
of  London,  reciting  the  danger  of  invasion,  aixl 
commanding  to  shut  up  the  gates  at  the  water* 
side,  if  the  enemies  approach^ 

Aim'  13  Edw.  3,  m.  12.  A  writ  to  the 
bailiff  of  Yarmouth,  reciting  that  he  bad  by  his 
writ  commanded  four  ships  of  war  of  that  town 
to  he  made  ready  with  men,  ammunition,  tind 
victuals  for  three  mouths,  at  the  charges  of  the 
town,  to  be  brought  to  Orewell,  and  that  they 
failed  to  come  at  tlie  day,  to  (he  great  peril  of 
the  land;  tlierefore  commandeth  the  bailiff  to 
compel  them  at  another  day  therein  prefixed, 
to  be  at  the  same  place. — ^There  it  is  set  down, 
that  the  like  writs  were  awarded  to  the  bailifiSi 
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of  seventeen  other  totvos,  for  sending  their 
ships^  being  charged  some  of  tbem  for  one  ship, 
and  some  tor  two  ships. 

CInus.  13  Edw.  3,  m.  3d.  A  Supersedeas 
far  the  abbot  of  liamse^,  for  being  charged  with 
arms  for  guarding  the  coasts  in  Norfolk,  for  liib 
lands  in  Norfolk,  because  lie  was  by  command 
attending  >\ith  all  his  forces  in  the  county  of 
Huntingdon,  for  the  safety  of  these  parts. 

Claus.  13  Edw.  3,111.  14.  A  «rit  of  super- 
sedeas to  I  he  nrrayers  of  nnns  in  the  ouiity  of 
Oxon,  to  discharge  John  Mauditt  to  serve  there, 
because  he  served  in  Wilts. 

Clai/s.  13  Ed.  3,  m.  14.  A  writ  to  the  ar- 
raycrs  of  arms  in  the  county  of  Wilts,  wbich  is 
only  concerning  the  payment  of  soldiers  wa«;es, 
x9ho  then  attended  to  guard  the  sea-coasts. 

These  being  all  the 'records  shewed  me,  it 
appeareth  tiiat  there  ^^ere  no  writs  issuing  out 
in  those  times  to  any  sheriffs  of  inland  counties, 
or  maritime  counties,  to  make  or  prepare  ships 
upon  any  occasion  whatsoever,  but  only  to 
maritime  towns,  to  send  their  ships,  or  prepare 
their  ships,  at  their  own  charges. 

The  records  shewed  me  since  14  Ed.  3,  do 
not  shew  any  writs  to  be  awarded  to  any  mari- 
time town  to  prepare  ships  at  the  charge  of  the 
towns,  except  the  records  of  1  Rich.  2,  and  1 
Hen.  4,  which  I  have  before  answered;  and 
they  since  that  time  shewed  unto  we,  except 
such  as  I  have  mentioned  in  my  argument,  are 
tliese : 

Scot.  10  Edw.  3,  m.  14.  A  commission  to 
Nicholas  de  Cartlope,  to  array  men  to  resist 
the  Scots. 

Ibid.  A  writ  to  the  mayor  of  York,  to  array 
all  their  men  to  be  readj^  when  *  they  bhall  be 
required. 

SO  Edw.  3,  m.  15.  A  commission  concern- 
ing the  arrays  of  m^  in  the  counties  of  Derby 
ai^  Nottingham,  and  to  punish  them  that 
come  not  when  they  are  warned. 

Bqf  Franc'  SI  Ed.  3,  m.  31.  A  writ  to  the 
arrayers  of  men  in  the  county  of  Southampton, 
to  discharge  the  abbot  of  fiattel,  for  finding 
arms  for  defence  of  the  sea-coasti  there. 

Franc'  S^  Ed.  3,  m.  SO.  A  commission  to 
John  Bodingham,  for  the  custody  of  the  port 
and  maritime  parts  in  Cornwall,  and  to  array 
all  men  to  be  in  readiness.  There  is  set  down, 
that  the  like  commission  is  to  others  in  several 
other  counties. 

Franc'  S6  Edw.  3,  m.  5.  A  commission  to 
the  earl  of  Huntingdon  and  others,  to  have  the 
custody  of  the  ports  in  Kent,  and  to  array  men, 
and  to  set  up  beacons;  which  is  the  first  I 
observe  of  this  kind. 

Franc'  46  Ed.  3,  ro.  34.  The  like  commis- 
stoo  then  to  several  other  persons,  to  array  men 
in  several  counties,  as  Warwick,  Oxon,  Berks, 
and  Bucks. 

A  writ  to  the  archbishop  of  Canterbury,  ,re- 
citing  the  danger  of  invasion  by  (he  French,  to 
hurt  the  church  and  kingdom,  commanding 
him  to  array  all  his  clergy  in  his  diocess,  and 
10  be  read/  to  go  with  the  king's  forces,  &c. — 


The  like  writs  to  all  other  bishops  in  the  king, 
dom. 

Franc'  50  Edw.  3,  m.  47-  A  writ  to  tlie 
arrayers  of  men  in  clie  county  of  Norfolk,  and 
to  the  sherilf  of  Norfolk,  commanding  tliem  to 
command  all  great  men,  and  others  that  have 
mansions  upon  or  near  the  sea-cuasts,  to  resort 
'to  them  witi)  all  their  families,  for  the  defence 
of  the  coasts. — ^I'he  hke  to  the  arrayers  and 
sheritVs  often  other  maritime  counties. 

Scot.  '^'9  Ed.  3,  m.  13.  A  commission  to  the 
bishop  of  J)urh^m  and  others,  to  array  men  in 
Durham,  Cumberland,  and  Northumberlanil, 
to  resist  the  Scots. 

Franc*  40  Edw.  3,m.  31.    A  writ  to  William 
Zouch  and  others,  to   remo\*e  with  all  their 
families  to  their  houses  upon  the  sea-coasts. 
Nota,  That  all  the  records  are  for^arraying 
men,  and  none  for  preparing  shipH. 

1  Rich.  2,  m.  7.  A  writ  to  the  bfiiliffs  of 
Scarborough,  because  their  town  was  upon  the 
coasts  of  the  sea,  and  in  danger  of  invasion^ 
carefully  to  look  to  the  custody  thereof. 

Eod'  rot'  m.  IS.  A  writ  to  the  mayor  and 
bailiffs  of  Oxford,  to  repair  the  walls  of  the 
town,  and  16  compel  those  that  had  lands  there, 
to  contribute  to  tlie  expeuces  thereof. 

This  record  hath  been  much  urged  by  Mr. 
Solicitor  and  Mr.  Attorney,  that  if  the  king  have 
such  a  power  to  commaiid  the  walls  of  a  town 
to  be  repaired,  much  more  to  command  ships 
to  be  made,  which  are  the  walls  of  the  sea, 
and  consequently  the  walls  of  the  kingdom. 

But  this  is  clearly  answered ;  for  that  it  is 
but  a  private  town,  and  that  which  hath  been 
formerly  so  walled,  and  for  defence  and  safety 
of  the  town ;  and  none  were  to  be  cliar(;cd  bat 
those  tbat  had  benefit  thereby ;  and  so  tt  prov- 
eth  nothing  to  the  cose  in  question. 

Eod'  rot.  m.  4S.  One  writ  to  the  sheriff  of 
Rent,  and  another  to  the  sheriff  of  Essex,  com- 
mandine  them  to  perform  an  ordinance  made 
by  the  king  and  his  council,  for  setting  up  of 
beacons,  and  keeping  watch  about  them. 

Scot.  7  Ric.  S,  m.  8.  A  writ  to  the  arch- 
bishop of  Canterbury  to  command  all  his  clei^, 
between  sixteen  and  sixty,  to  be  arrayed  and 
put  in  arms,  both  horse  and  foot,  according  to 
their  qualities,  to  defend  the  kingdom. 

Franc'  11  Ric.  S,  m.  1^  A  writ  toseijeants 
at  arms,  to  arrest  all  ships  of  war  in  the  ports 
of  Plymouth,  or  Dartmouth,  and  other  ports, 
in  the  county  of  Cornwall ;  and  to  bring  them 
10  Hunkshooke,  to  go  with  the  king's  majesty*! 
ships. 

In  the  same  roll,  divers  other  writs  to  divert 
other  sherifl^  at  arms,  to  arrest  the  ships  in  di- 
vers other  ports. 

Scot.  SI  Rich.  S,  m.  3.  A  commission  to, 
the  duke  of  Albemarle,  to  array  men  in  the 
West- Marches,  towards  Scotland,  to  resist  the 
Scots. 

Rot.  Viagii,  1  Hen.  4,  m.  11.  A  writ  to 
the  sheriffs  of  Derby  and  Nottingham,  reciting, 
I'hat  the  king  certainly  understood  that  ibe 
ScoU  inteiMlcd  with*  a  great  power  to  invade 
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^ive  warning ;  and  that  erery  man  be  rea<ly« 
if  need  be,  to  com«  and  defend  tl»e  kingdom. 

4  1 1  to.  8,  part  2.  A  writ  to  the  sheriff  of 
Kenr,  cummandin^  him  to  proclaim  in  that 
couiitv,  That  the  Liok  bein<^  certainly  infornied, 
that  the  French  king  had  piepared  a  great  and 
strong  na\y,  furnibhc-J  with  men  of  war,  to  in- 
vade tiie  kingdom;  Ihereiure  commandeth  all 
men  between  the  age  of  i^ixteen  and  sixty,  to 
put  themselves  in  arms,  Ui  be  ready  to  defend 
the  kingdom  at  an  huut'a  warning. 

11  Eliz.  Commissioners  went  to  take  a  ticw 
of  all  the  homes  in  England  fit  for  service,  and 
to  survey  all  the  arms,  to  have  them  all  put  in 
readiucM,  as  necessity  should  require. 

Now  it  appearcth  upon  view  and  examina- 
tion of  ail  these  Records,  most  of  them  being 
cited  by  Mr.  Solicitor  and  Mr.  Attorney,  in 
their  several  arguments,  there  are  none  of  them 
to  prove  the  sending  of  any  such  wcits  Co  inland 
or  maritune  counties  to  prepare  ships ;  .although 
there  have  been  many  times  great  danger ;  nor 
yet  any  writs  to  maritime  towns,  after  the  sta- 
tute of  14  Ed.  3,  to  charge  them  to  find  an^ 
ships  at  their  charges. — So  then  I  conclude  this 
point,  That  I  conceive  this  writ  is  not  war- 
ranted by  any  former  precedent. 

Now  I  come  to  examine  the  point  of  this 
writ,  Whether  the  same  be  legal  and  warranted 
by  any  former  precedent :  and  I  conceive  it  is 
not, 

1.  The  motives  mentioned  in  the  writ  are, 

*  Quia  datum  est  nobis  intelligi,'  which  is  no 
certain  information :  *  Quod  quidam  praedones 

*  et  maris  grassatores,*  did  take  the  kmg\  sub- 
jects, merchants,  and  others,  and  carried  tboa 
into  miserable  captivity.  *  Cumque  ipsos  con^ 
'  spicimus  navig'  indies  prteparantes  ad  merca- 

*  tores  nostros  molestaiid'  et  rcg*  nost*  gravan- 

*  dum/ — All  these,  and  those  following,  I  con- 
ceive are  not  sufficient  motives,  and  were  never 
in  any  precedent  before  to  have  a  royal  nary 
prepared.  For  the  former  precedenu  are,  that 
great  princes  in  open  time  of  hostility  had  prc^ 
vided  great  navies  with  ammunition  aad  soU 
diery,  with  intent  to  invade  the  kingdom,  as  ap» 
peareth  by  the  former  precedents :  and  against 
such  proviMonaic  was  necessary  to  provide  the 
royal  navy,  the  king's  ships,  and  all  the  ships 
of  the  kingdom^  to  be  gathered  together  ta 
withstand  th^m.  But  to  make  such  prepara- 
tions against  pirates,  it  was  never  put  in  any 
«vrit  before;  for  when  pirates  infested  the  seas, 
they  came  as  it  were  by  stealth,  to  rob  and  ta 
do  mischief;  and  they  never  dared  appear  but 
when  liicy  may  do  mischief,  and  escime  away 
by  ilieir  swifrness.  But  against  them,  the  usaai 
course  hath  been,  that  the  admiral  or  his  de- 
puty with  some  few  ships  have  secured  the 
coast,  and  not  to  employ  the  whole  navy.  And 
this  appeareth  by  %  record,  9&  Ed.  1,  ro.  9, 
William  Leighhourn  the  admiral  was  appointed 
upon  such  an  occasion  with  .ten  ships  to  lie 
upon  the  seas,  for  the  safeguard  of  toe  mer« 
chants :  and  tlie  usu^l  practice  bath  been^  «iie» 


the  kingdom ;  commanding  them  to  proclaim 
in  all  parts  in  their  couutics^  That  all  men  be- 
tween sixteen  and  sixty,  should  put  themselves 
into  arms,  conif*etent  according  to  their  de- 
grees and  qualities,  to  be  ready  upon  two  days 
warning  at  any  time,  to  defend  the  kingdom. 
The  like  writs  were  then  directed  to  the  sheritls 
<^  Lincoln,  York  and  Lancaster. 

Claus.  1  Heu.  4,  m.  1^.  A  %vrit  to  the  arch- 
bishop of  Canterbury :  '  Satis  infomiati  estis 

*  qualiter  inimici  mei  Francis  et  alii  si  hi  ad- 

*  hsrentes,  cum  magna  classe   navium,  cum 

*  magna  multitudine  armatur*  super  mare  con- 

*  grtgator*  divcrsas  villas  per  costerum  regn' 

*  mei  invadere,  et  nos  et  regnum  me  urn  dcs- 

*  truere,  et  ecclesiam  Apglicanam  subvertere 

*  intendunt  et  proponunt;*  thereupon  com- 
mands,  That  the  clergy  in  that  dioce>ss  be  ar- 
rayed and  armed,  add  to  be  ready  to  go  against 
the  enemy.— The  like  writs  to  all  other  bishops 
in  England. 

Nota,  Although  this  great  danger  be  men- 
tioned, yet  no  command  to  prepare  ships. 

Pat.  5  Hen.  4,  part  2,  m.  '28.  A  commission 
to  Tiiomas  de  Morlcy,  and  others,  and  to  the 
sheriffs  of  Norfolk  and  Suffolk,  and  to  the 
bailidfs  of  Great  Yarmouth,  reciting,  *  Quod 

*  cum  inimici  Francis,  Scotis,  et  ahi  sibi  ad- 

*  hserentes  se.  obligat'  mn^na  poteotia  amiat^ 

*  super  mare  in  aestat*  proxim'  futur'  ordiuaver' 

*  et  intendunt  reg*  invadere,'  &c.  Command  to 
survey  the  town  of  Yarmouth,  and  fortify  it. 

NotUy  Here  also,  though  such  great  danger 
and  distance  of  time,  yet  no  writs  issued 
to  any  counties  to  prepare  ships. 

Pat.  3  Hen.  5,  part  2,  m.  37.  A  commis- 
sion to  array  all  men  at  arms  in  tlie  West  Ri- 
ding in  Yorkshire,  ta  be  ready  to  defend  those 
parts. — ^The  like  commissions  to  others,  in  nine- 
teen other  several  counties. 

Pat.  13  Hen.  6,  m.  10,  Pat.  30  Hen,  6,  m. 
11.  Pat.  39  Hen.  6,  m.  12.  Pat.  39  Hen.  6, 
m.  1.  Comniissinns  for  arraying  of  men  for  the 
defence  of  the  kingdom,  if  invasion  shall  be ; 
and  for  repressing  of  rebels. 

Pat.  10  Ed.  4,  m.  12.  Commissions  to  Geo. 
duke  of  Clarence,  et  al'  to  array  niea  for  de^ 
fence. 

Pat.  10  Ed..  4,  m.  tS.  A  commission  to  John 
lord  Howard,  to  be  captain  of  all  the  forces. 

Pat.  49  \lf:n.  6,  m.  92.  A  commission  to 
marquess  Monntague,  to  array  and  pUt  in  arras 
all  men  beyond  Trent. 

Pat.    1  lien.  7,  part  1.     A  commission  to 

Hi  chard  Fitz-Hugli,   and   others,  and   to  the 

slieriif  of  Yorkshire,  to  arr.iy  and  cause  to  be 

nrined,  all  able  persons,  abbots  and  others,  to 

.  be  rendy  to  defend  the  kingdom. 

i  Hfji.  7,  part  1.  A  writ  to  the  sheriffs  of 
Korfolk  and  SntFolk,  to  pr<»claim  in  all  parta  in 
those  counties,  for  that  there  «vas  likely  to  be 
open  war  betwt^n  Charles  king  of  France  and 
the  kins'  q*  the  Romans,  and  greiit  navies  are 
preia.ed^on  either  side;  commands.  That 
watch  and  ivard  be  kept,  and  beacons  kept  to 
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xhty  hover  upop  the  aaa,  by  sending  h  few  ships 
of  wur  to  scatter ,  them,  and  tnake  tiiem  Hy 
away.  A»d  tiicre  is  uo  fear  of  the  loss  ot  tbe 
domuiioi)  of  the  sea,  by  uny  act  pirates  can  do; 
Doither  is  it  convenient  that  every  county  of 
the  kingdom  should  provide  ships  against  tliem. 

2.  The  command  o\'  this  writ  is  to  provide  a 
ship  of  450  ions  at  the  charges  of  the  county, 
i'uruislied  with  masters  and  mariners;  which 
is  impossible  for  them  to  do  fur  the  re^oiis  be- 
fore all  edged,  and  therefore  is  illegal^  alul  not 
warrantabie  by  any  former  precedent. 

3.  The  comnifiQd  of  this  writ  to  find  wac;es 
for  soldiery  for  ^G  weeks  after  they  ca^e  to 
Portsmouth,  nhen  they  are  out' of  their  county, 
and  in  the  king's  service,  is  illegal;  being 
ai^ain^t  the  course  of  precedents  in  divers  times, 
and  against  divers  express  statutes,  and  this  ap- 
peareth  by  divers  records. 

15  Johon.  In  the  writs  of  summons  of  the 
tenants  by  knights  service,  it  is  expressly  men- 
tioned, that  ailer  forty  days  service,  for  so  many 
days  they  were  to  do  service  by  their  tenure, 
they  should  be  satisfied  ad  denarios  regis. 

Paach.  sa  £dw.  1.  Amongst  the  writs  of  the 
eichequer  it  is  there  set  down,  that  the  footmen 
of  Cheshire  being  1000,  who  were  appointed 
to  go  for  the  defence  of  the  borders  of  Scot- 
land, would  not  stir  out  of  their  counties  with- 
out wages ;  and  there  it  is  set  down,  that  one 
therein  named  was  sent  down  with  money  to 
pay  the  said  footmen. 

Mich.  26  Kd.  1,  inter  Bria*  irrot'  in  the  ex- 
chequer, by  rea»on  of  the  invasion  af  the  Scots, 
many  thousands  of  soldiers  were  taken  from 
divers  parts  of  the  kingdom  ad  vadia  regU,  A  nd 
there  it  is  mention^,  that  clerks  were  sent 
down  with  money  to  pay  the  soldiers  of  several 
counties  their  wages. 

30  £dw.  1.  In  the  exchequer  in  account, 
the  wages  for  land  soldiers  for  several  counties, 
qnd  the  wases  for  mariners,  are  set  down,  what 
the  wages  Uiat  were  paid  came  to  by  the  day, 
and  by  the  week,  both  by  sea  and  by  land. 

Trin'  31  Ed.  1,  inter  Brevia  in  the  exche- 
quer, the  wardens  of  the  marches  of  Scotland 
signified  to  the  barons,  that  the  men  of  Cum- 
berland and  Westmoreland,  appointed  for  tiie 
defence  of  the  nuircbes,  would  not  stir  out  of 
their  counties  without  wages  ;  whereupon  order 
was  given  for  wa^es  for  them. 

1^  £dw.  2.  Commissions  went  out  to  pay 
soldiers,  who  served  out  of  the  several  counties, 
fi>r  defence  i^ainst  Scotland. 

liiraEdw.  3,  rot.  16.  In  the  exchequer; 
it  was  ordered  in  parliament.  That  whereas 
some  soldiers  had  received  of  some  of  the  king's 
oificers,  money  for  their  wages,  they  were  lain 
to  give  bonds  fi^r  repayment,  and  that  those 
bonds  should  be  all-redeUvered. 

1  £dw.  3,  cap.  5.  That  no  man  shall  be 
compelled  t»  go  out  of  his  county,  but  where 
necessity  required  by  sudden  coming  of  strange 
enemies  into  the  county;  and  then  shall  be 
done,  as  hath  been  done  in  times  past :  which, 
I  conceivet  is  to  be  at  the  king's  itagee,  when 
Any  v«  out  of  their  ooootiet. 


But  to  clear  all  doubts,  the  express  staiate  of 
18  Edw.  3,  cap.  7,  is,  That  no  men  of  arms, 
hobbeilcrs  and  arciiers,  chosen  to  go  in  the 
king's  service  out  of  Euuland,  shall  be  in  the 
kiiH;'8  wages  from  the  time  they  go  out  of  the 
couatie»  wiiere  they  were  chosen,  until  they 
come  again. 

19  Hen.  7,  cap.  1.  Those  that  had  amy 
grams  of  lauds  ffom  the  king;  and  11  Hen.  T> 
cap.  1,  those  that  had  any  offices  of  the  grant 
of  the  king,  are  to  serve  the  king  in  liis  wars : 
but  in  both  it  is  appointed,  they  shall  have 
^vages  froin  the  time  they  idiall  come  from-their 
houses,  until  they  return. 

3  £{  S  Edw.  6,  cap.  3.  It  is  narrated.  That 
no  captain  receiving  soldiers  serving  by  sea  or 
land,  shall  receive  any  wages  for  more  soldiers* 
or  more  time  than  they.shaU  serve;  and  sKaU 
enter  the  days  of  tlieir  entering  into  wages,  upon 
pain,  6ic, 

All  which  records  and  statutes  do  proye, 
that  the  soldiers  should  be  at  the  king's  wages ; 
therefore  the  command  for  soldiers  wages  for 
twenty-six  weeks,  when  they  eo  from  Porta* 
mouth,  is  illegal,  and  expressly  against  these 
statutes :  and  so  the  assessment  &ng  emiic, 
as  well  fur  tlie  wages,  as  the  other  charges,  I 
bold  it  to  be  clearly  illegal,  and  not  to  be  d^ 
maiided. 

4.  That  the  command  of  tliis  writ  to  the 
sheriff,  to  assess  men  at  his  own  discretion,  i» 
not  legal,  nor  warranted  by  the  precedents : 
for  the  precedents  are  commonly,  that  assess^ 
meats  fo/  contribution,  for  making  or  setting 
out  of  ships,  have  been  by  commissioners, 
whicii  by  presumption  had  knowledge  of  such 
matters,  as  commonly  sheriffs  have  not.  Also, 
this  leaveth  to  the  sheriiT  too  great  a  potver  to 
value  men's  estates,  as  to  inhauce  whom  he  will, 
and  to  favour  whom  be  will. 

5.  That  tiie  power  to  the  sheriff  and  mayova 
of  towns,  &c.  to  imprison,  especially  as  it  is 
u^,  is  illegal,  and  expres<ily  against  divers  sta- 
tutes, for  k  is  provided  by  Mag^  Ctiar'  cap.  99, 
'  Quod  nullus  capiatur  vel  imprisonetur,  neo 
'  super  eum  mittimus,  nisi  per  judicium  parium 
<  suorum,  vei  per  legem  tens.' 

Also,  5  Edw.  3,  cap.  9,-  That  no  man  shall 
be  ntt«icbed,  nr  his  goods  seized,  contrary  to 
the  form  of  Mag'  Chart'. — Also,  by  the  statute 
made  37  Edw.  3,  cap.  18,  it  is  recited.  That 
by  that  Great  Charter,  none  should  be  taken  or 
imprisoned,  but  by  due  pnicess  of  law  ;  yet  by 
colour  of  this  writ,  the  sheriff  mny  imprison  ana 
person,  yea,  any  peer  of  the  re:dro :  for  although 
peers  are  not  to  be  arrested  upon  ordinary  pro 
cess  between  party  and  party,  as  it  is  resolved 
in  the  countess  of  Rutland's  Case,  in  Coke  lib. 
6,  fol.  Sf ,  yet  upon  contempt,  and  upon  pro- 
cess  of  contempt,  which  is  always  for  the  king, 
any  peer  may  oe  imprisoned,  as  it  is  resolved 
by  all  the  lords,  and  all  the  judges,  in  the  Star* 
Chamber,  in  the  earl  of  Lincoln's  case:  and 
so  the  sheriff,  by  colour  of  this  writ,  may  arrest 
any  peer,  as  for  a  contempt  in  not  paying.  But 
by  the 'book-case,  3  Edw.  3,  fol.  3,  it  is  resolv- 
ed, Thet  a  writ  to  iipprison  one  upoa  tuggei- 
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tioD,  before  he  be  indicted,  or  wilhout  due  pro- 
cess of  law,  was  illegal.  So  for  this  clause,  I 
bold  this  writ  to  be  illegal. 

6.  The  last  clause  of  this  writ  is,  That  by 
colour  of  this  wrir,  no  more  should  be  gathered 
than  will  be  sufficient  for  the  necessary  ex  pence 
of  the  premises,  *  and  that  none  who  fthall  levy 
any  money  towards  these  contributions,  shaU 
detain  the  same  with  them,  or  employ  the  same 
to  other  uses ;  and  if  more  than  did  suffice  were 
collected,  it  should  be  repaid  amongst  those 
that  paid,  after  a  rateable  proportion.  But  as 
the  course  is  taken,  it  is  not  to  be  performed  : 
for  no  ship,  nor  tackling,  nor  ammunition,  nor 
men,  nor  wages,  nor  victuals  being  provided,  it 
is  not  to  be  known,  whether  more  be  gathered, 
or  less  than  would  suffice  :  and  there  being  mo- 
ney gathered,  it  is  of  necessity  either  detained 
with  the  collector,  or  the  sheriff,  or  employed 
to  other  uses  than  are  appointed  by  the  writ ; 
so  the  writ  is  not  performed  :  and  the  money 
assessed  and  collected,  is  not  duly  pbid  nor 
collected  ;  and  the  money  assessed  and  unpaid, 
cannot  be  duly  demanded. 

7.  Admitting  the  writs  were  legal,  and  the 
commands  therein  legal,  yet  the  assessment,  as 
is  certiBed,  is  not  sufficient  to  charge  the  defen- 
dant ;  for  it  is  not  certified,  that  any  ships  with 
ammunition,  and  men,  were  prepared:  and 
this  is  a  year  after  the  time  it  should  have 
been  prepared  and  sent  to  Portsmouth.  And 
if  it  were  not  prepared,  there  is  no  cause 
to  charge  Che  defeudant;  apd  that  not  ap- 
pearing to  be  done,  it  shall  be  conceived 
not  to  be  done. — For  if  one  be  charged,  in 
consideration  of  a  thing  to  be  done,  before  a 
certain  time  to  pay  a  sum  of  money,  if  the  thing 
be  not  performed  according  to  the  time,  none 
can  be.  charged  for  not  paymertt  of  the  money 
afler  the  time  is  pa5t :  for  it  is  in  nature  of  a 
condition  precedent,  to  have  a  duty  or  sum  of 
money  to  be  paid  after  the  condition  perform- 
ed ;  and  there,  he  that  will  have  the  duty,  must 
shew  that  the  condition  is  performed. — This 
appeareth  in  the  case  of  15  iien.  7,  and  Coke, 
lib.  7,  fol.  9,  Ughtred's  case.  And  therefore, 
if  the  ships  be  not  prepared  according  to  the 
writ,  nor  money  employed  for  preparing  a  ship 
for  and  in  the  name  of  the  county :  then  every 
one  that  paid  any  money,  either  voluntarily  as 
in  obedience  to  the  writ,  or  compulsorily  upon 
distress,  may  demand  their  money  again  of  the 
sheriff,  or  of  them  that  received  it :  for  as  they 
paid  their  money,  so  it  must  be  disposed  of,  and 
cannot  be  disposetl  of  olhenvise  by  any  com« 
Toand  whatsoever,  although  it  be  under  the 
great-seal  l  for  the  command  being  under  the 
great^seal,  to  prepare  and  furnish  a  ship  to  such 
a  purpose  as  m  the  writ  is  mentioned,  and  they 
paying  it  to  that  purpose,  it  cannot  be  other- 
wise  (fispoked,  although  it  be  more  for  their  ad- 
vantage; for  private  men  having  interest  there- 
in, that  cannot  be  taken  from  tliem,  nor  dis- 
pensed withal.  Therefore,  in  Coke,  lib.  7,  fol. 
37,  in  the  Case  of  Penal  Laws,  it  is  resolved, 
That  if  the  penalty  appointed  to  be  forfeited 
upon  »  penal  statutei  be  given  to  the  poor  of 


the  parish  where  the  offisnce  is  (xxninitted.  v 
king  cannot  dispense  with  the  penalty  fur  i^. 
offence,  because  the  poor  have  an  iuitTt- 
therein ;  but  if  the  penalty  be  given  part  v  : 
king,  and  part  to  the  poor,  the  kiog  ruar  l  ?- 
pense  with  his  own  part,  but  not  with  the  i  ." 
of  the  poor. 

Object. — And  where  it  hath  been  said,  Tf 
it  is  by  way  of  accommodation,  because  : 
country  cannot  well  know  how  to  pro%  itt  : 
content,  and  perhaps  with  more  cfaarite, 

Respons. — ^To  this  it  is  answered.  They  m. 
do  it  at  their  peril,  if  the  writ  be  legal ;    ar 
then  tf  it  be  done,  they  shall  have  the  ber-:: 
thereof.     For  as  my  brothers  We»too  and  Bc^^ 
ley  hare  both  agreed,  if  the  ship  were  mz. 
wiieo  the  service  **vas  done,   the    count v   •- 
which  it  was  made  shaH  liave  the  benefit  ot'  'i- 
ship,  ammunition,  and  victuals,  and  of  t^je  >c-  - 
vice  of  the  men,  being  made    more    e^if-^.-: 
against  another  time ;    and  the  ship  may  «> 
some  easy  charge  serve  again,  and  nothmg  .<n 
but  the  expence  of  the  victuals  ;    and  the  L  ':- 
dom  shall  be  so  much  the  more  strengthcL^ 
by  having  so  many  ships  made  or  prepAr^^-. 
and  they  may  have  account  of  their  money  t  • 
it  was  besio\ved  ;  and  if  any  sorplusa:;e  be  l  - 
tbered,  to  have  it  restored.     And  that  the  U' 
is  so,  that  if  the  money   be  received   of  u^ 
county,  and   not  employed    accordingly,   i'^ 
party  so  receiving  it,  and  detaining  it,  or  e.v 
employing  it,  is  to  pay  a  fine  to  the  king  tor  v. 
same,  and  is  accountable  for  the  nioue>,  :>*- 
pears  by  two  records. 

The  one  in  Hill.  16  Edw.  3,  rou  23,  B.  R 
where  two  soldiers  were  indicted,  for  that  tt*; 
taking  3/.  a-piece  towards  their  arms,  and  i^t 
bringing  of  them  to  the^place  where  they  vre:. 
appointed  to  serve  the  king  in  En^auff  in  Kjs 
wars,  they  went  not,  but  tarried  stilt  in  the:: 
houses,  and  retained  the  armour  and  the  mooev 
which  they  had  received  for  that  pur(io««. 
They  thereupon  being  convented,  pleaded  Not 
Guilty ;  and  the  one  was  fonnd  to  go  in  the  &er* 
vice  apcording  to  the  appointment,  so  he  o.s 
dischai^ed  :  and  the  other  was  foaod,  that  be 
received  the  money,  and  went  not  to  do  tl« 
service,  nor  restored  the  arms  nor  money  ;  a  ad 
thereupon  he  was  committed  to  the  prison,  and 
paid  to  the  king  a  fine,  and  found  sureties  u> 
pay  the  money  to  the  hundred  from  whom  he 
had  received  it.^The  other  was  Hill.  90  Ed.  5, 
rot.  37,  fi.  R.  There  two  high-constables  were 
indicted,  for  that  they,  5  Edw.  3,  had  r^ci^-cd 
6  marks  of  the  towns  in  their  hundreds,  to  sit 
forth  soldiers,  and  had  not  set  them  forth,  bat 
detained  the  money ;  which  they  denying,  it 
was  found  that  they  had  received  the  moaej 
for  that  purpose,  and  had  disbursed  iQf.  ^ 
thereof  towards  the  setting  forth  of  soldiers,  bot 
had  retained  S8s.  6d.  and  not  disbursed  it: 
thereupon  they  were  fined  and  imprisoned,  and 
afterwards  enlarged  upon  sureties  to  pay  the 
money  they  had  retained  undisbursed,  at  tlK 
next  time  the  king  commanded  soldiers  frtMo 
those  parts.  By  both  which  records,  being  ^jr 
offences  done  to  long  before^  it  appeareUi,  ihu 
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those  that  have  received  money  of  the  country 
to  prepare  ships,  ond  not  employed  it  accord- 
ingly, are  answerable  to  the  king  and  his  sue* 
cessorsy  to  pay  a  fine  for  mis-employment  of  it, 
and  are  chargeable  to  those  of  the  county  of 
whom  they  received  it  fur  payment  thereof. 

8.  For  the  last  point,  I  conceive,  that,  this 
Certiorari  directed  to  the  two  that  were  late 
sheriffs  at  the  time  of  the  assessment,  and  not 
to  tjie  sheriff  that  was  at  the  time  of  the  Cer- 
tiorari awarded,  who  is 'the  only  immediate 
officer  to  return  tlie  writs,  ib  not  legal ;  for  it  is 
the  first  that  hath  been  seen  of  that  kind  :  for 
all  writs  are  directed  to  some  immediate  sheriff, 
requiring  him  to  demand  of  the  former  sheriOfs, 
what  they  did  upon  the  former  writ ;  and  they 
are  to  return  to  him  w.hat  hath  been  done,  aud 
he  to  return  the  same  to  the  court,  whereunto 
he  is  an  immediate  officer ;  and  the  former  are 
not  any  officers.  So  the  Sci'  Fa*  thereupon 
grounded,  I  conceive  is  not  good  :  Also  the  Sci* 
Fa'  to  warn  Mr.  Hampden  '  ad  ostendendum 
'  si  quid  pro  se  habeat,  et  quare  de  predict'  vi- 
'  gint'  solid'  onerar'  iion  debet,'  not  shewing 
to  whom,  is  uncertain,  and  is  insufficient. 
Thereupon  I  conclude  upon  the  whole  matter, 
that  no  Judgment  can  be  given  to  charge  the 
Defendant.* 


The  Argument  of  Sir  WILLIAM  JONES, 
knight,  one  of  the  Justices  of  his  Majesty's 
Court  of  King's-Bcnch  at  Westminster,  in 
the  Exchequer-Chamber,  in  the  great  Ciise 
of  Sbip-Mokey. 

In  Easter  Terra  there  issued  forth  a  Sri'  Fac' 
and  tliis  doth  rehearse  divers  sums  of  money 
assessed  upon  divers  persons  in  the  county  of 
Bucks,  for  proiiding  a  ship  of  450  tons,  with 
men,  ammunition,  &c.  to  attend  the  king's  navy 
for  defence  of  the  kingdom.  And  afterwards 
upon  a  Certiorari  out  of  Chancery,  directed  to 
the  sheritf,  to  certify  those  assessments,  and  the 
names  of  those  that  made  defnult  of  pnyraent, 
Mr.  iiampden  was  returned  to  be  assessed  at 
20f.  and  hath  made  default.  Upon  this  return 
the  king  by  Mittimus  out  of  the  Chancery  sent 
the  writ,  the  Certiorari,  and  the  return,  to  the 
barons  of  the  Exchequer,  to  do  as  the  court 
shall  think  fit.  Thereupon  a  Sci'  Fa'  went 
forth  to  the  sheriff  to  summon  Mr.  Hampden 
to  shew  cause  why  he  should  not  pay  the  90«. 
assessed  upon  him :  He  was  returned  warned, 
and  appears  and  demands  Over  of  the  several 
writs  and  their  returns,  ancl  of  the  Sci^  Fa' : 
and  upon  all  this  he  demurreth  in  law,  and  Mr. 
Attorney  hath  joined  in  demurrer  with  hixn. 
And  my  Lord  Chief  Baron  and  the  rest  of  the 
bar«>ns  have  adjourned  this  hither,  to  desire  the 
advice  of  ail  their  brothers  of  the  law  ;  and  in* 
deed  it  requires  advice,  for  it  is  as  great  a  case 
as.ever  came  to  be  advised  on  before  judges. 

*  An  abridgment  of  these  Judgments  of 
Croke,  in  the  handwriting  of  Archbishop  San> 
croil,  is  among  Tanner's  MSS.  in  the  Bodleian 
library.. 


I  say  it  is  a  great  case ;  it  concerns  the  king 
in  bis  royal  prerogative,  and  the  subject  in  bis 
interest,  in  his  land  and  goods,  and  liberty  of 
iiis  person.  Tliey  that  have  spoken  already, 
and  they  that  shall  speak  after  me,  shall  hardly 
escape  the  censure  of  the  people,  of  some  that 
have  some  understanding,  of  someperadventure 
that  have  less,  and  of  some  thot  have  none  at 
all,  but  speak  according  to  their  opinions,  af* 
fections,  or  wills.    <  Fcelices  esseut  artifices,  si 

*  per  solos  artifices  judicareutcr :'  we  should  be 
happy  to  be  judged  by  them  that  are  learned  ; 
but  when  it  is  by  them>  that  understand  not, 
then  it  is  turned  into  calumny  and  reproach. 

Some  liave  taxed  them  that  have  gone,  or 
will  go  with  the  king,  as  though  they  were  fear- 
ful, and  went  about  to  captivate  the  liberty  of 
the  people,  and  take  away  their  goods.  Some 
are  taxed  on  the  other  side,  if  on  the  contrary, 
that  they  are  given  to  popularity :  so  as  I  may 
say  as  the  Psalmist,  *  Domine,  me  posuisti  in 

*  lubrico  loco  ;*  for  it  is  impossible  to  escape 
their  tongues,  and  between  those  two  decks  v  of 
censure  I  am  like  to  falh  Aud  however  I  may 
fall  with  my  sentence,  with  God's  grace  I  shall 
make  no  shipwreck  of  my  conscience. 

I  am  trusted  by  the  kmg  to  display  his  jus- 
tice equally  to  all,  and  sworn  to  dispense  his 
just  prerogative,  as  well  as  the  subject's  liber- 
ty ;  and  ii  we  do  otherwise  than  as  judges,  we 
do  as  false  men.  If  any  man  ofifend  contrary 
Co  Itis  oath,  he  doth  forfeit  his  lands,  goods  and 
tenements.  I  shall  not  therefore  for  any  re^ 
spect  do  against  my  own  conscience ;  but  d^ 
scend  to  give  judgment,  not  regarding  the  watry 
mouths  of  others. 

The  king's  counsel,  and  the  counsel  at  the 
bar,  have  spoken  so  lai^ely  to  this  business, 
and  it  is  spoken  to  by  my  brothers  so  fully, 
that  I  can  hardly  say  any  thing  but  what  bath 
been  said  before ;  so  I  will  select  some  few 
things,  to  satisfy  my  own  conscience,  though  I 
cannot- satisfy  ai^  man's  else  ;  which  I  will  do 
as  plainly  as  I  cah,  and  as  I  ought  to  do.  And 
if  there  had  not  been  a  variety  of  contestation, 
I  should  have  spoken  very  little ;  but  now  ne* 
cessity  require th  that  I  must  enlarge  myself  a 
little  more. 

1.  I  will  st%te  the  question,  and  in  it  put 
many  things  objected  out  of  doors.  The  ques- 
tion is,  whether  the  king  of  England,  when  he  ' 
perceiveth  danger  to  be  imminent  to  the  king- 
dom, and  a  necessity  of  defence,  may  not  by 
his  writ  send  to  all  counties  as  well  inland  as 
maritime,  to  require  them,  at  the  charge  of  the 
county,  for  a  convenient  time  to  provide  ship- 
ping, with  men  and  ammunition,  &c.  but  no 
money  to  come  to  his  purse,  but  the  ships  to  go 
to  de&nd  the  kingdom.  The  question  stands 
not,  whether  tbe  king  may  draw  it  to  be  a  per- 
petual charge  upon  the  subject,  which  under 
favour  he  cannot ;  for  this  goeth  upon  a  fear 
of  danger,  which  continoeth  but  for  a  time, 
and  therefore  this,  cannot  be  perpetual ;  for 
when  the  occasion  ceoseth,  the  taxes  must 
I  ikewise  cease.  There  is  a  case  to  this  purpose, 
39  Hen.  0,  fol.  39,  Protection.  Brooke.  A  pro>' 
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tection  granted  to  one  for  three  years,  «nd  the 
question  was,  whether  a  good  protection  ;  the 
rule  is,  the  king  may  grant  a  pro-ecti<>n  for  one 
year,  and  at  tht  year's  end,  renew  it  f.^r  ano- 
ther year  if  tiie  occasion  require  it,  »»%i  ft«i  for 
a  third  year;  yet  he  caMit.t  at  the  beginning 
ctve  a  protection  for  three  >ears  together.  So 
in  this  case,  though  the  king  may,  upon  an 
emeigent  occasion,  conimund  ships^  yet  by 
reason  oF  that  occasion  he  cannot,  make  it  per- 
petual, for  the  occasion  may  cease. 

8.  In  this  case,  I  will  nut  exempt  the  king's 
majesty  hini<-elf,  to  hear  a  part  of  the  bucden  ; 
the  head  and  body  must  go  together,  lie  must 
join  witli  his  subjects  in  tite  derence  of  the 
kingdom*. 

3,  The  question  is  not,  wht-thtr  for  a  foreign 
war  he  may  commnnd  ih  s  chargo  ;  it  must  be 
only  in  defence  of  the  kingdom  in  case  of  im- 
jninent  danger. 

4.  It  is  not  whether  the  king  may  lay  this 
to  draw  a  sum  of  money  into  his  ot«n  puti>e, 
for  the  king  sendti  to  hare  no  money ;  but  to 
provide  a  ship  :  and  if  the  sheriff  accord ingly 
provides  a  ship,  there  is  an  end  of  the  busiDe^s; 
all  this  is  out  of  the  case. 

As  Cntiyn  chief-justice  compared  a  fine  to 
JanuB  Bifrons  having  two  faces,  the  one  look- 
ing backwards,  the  other  forwards ;  so  may  I 
of  my  argument: -I  shall  first  look  backwards, 
mod  tell  you  quidfecimus,  what  we  hare  done ; 
and  then  forwards,  and  tell  you  quidjkciemus, 
what  we  shall  do. — The  quikj'ecimHt  rests  in 
the  advice  we  have  «iven  to  his  majesty  in  the 
case,  and  the  opinion  of  the  judges  subscribed 
with  their  hands  delivered  over  to  his  majesty, 
(which  was  read  at  large  by  hi«n.)  The  advice 
we  gave  consists  of  four  assertions. 

1.  That  when  the  kingdom  is  in  danger,  all 
the  kingdom  is  to  join  in  the  charge  of  defence. 
■^8.  What  shall  be  adjudged  a  dangef,  and 
what  not,  his  majesty  is  the  sole  judge  thereof, 
and  of  the  means  h  >w  to  prevent  and  avoid  it 
—3.  That  in  case  of  danger  he  hath  power  to 
0end  to  inland  counties,  as  well  as  to  maritime, 
to  assist  to  defend  against  invasion.  4.  That 
the  king  hath  a  power  of  compulsion,  to  punish 
those  who  refuse  to  contribute  to  this  charge. 

This  opinion  being  jointly  and  severally  deli- 
vered by  us,  declared  by  my  lord  keeper  in  the 
Star-Cham  her,  in  the  presence  of  us  the  judges, 
before  tlie  lords  of  the  council,  with  an  inti- 
mation as  if  it  wefe  the  full  consent  of  all  the 
Urds  of  the  cotmcil  before  hand,  and  there 
commanded  to  be  iiirolled  in  all  tlie  courts  at 
Westminster;  yet  we  so  delivered' our  opinions, 
that  if  better  reason  was  shown  to  alter  them, 
we  might  recede  firoro  them ;  for  wc  had  better 
recurrere,  than  male  currere. 

Now  to  the  second  point,  quid  Jaciemuti, 
whether  to  stand  to  this  opinion  or  not,  and 
tlien  whether  this  book  or  record  will  warrant 
h,  and  how  far  it  difieretli  from  what  we  have 
done,  I  shall  speak  my  conscienae.  I  am  an 
old  man  and  ready  for  my  grave,  my  tongue 
and  my  heart  shall  go  together.  I  am  of  the 
fame  opmioa  I  was  then ;  and  ooaoeive  what 
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we  then  delivtrrd  was  according  to  1a«  ;  v   : 
all  mtulesty  submittiog  to  those  that  liat^e  vt-. 
or  Mihli   be   ot'   a  Cf*atrafy  opMiioii,   tvc  : 
grounds  of  law  and  n  tore  &upp'>rt  ii. 
1.  '  Snlus  |opult « st  suprema  It  a.     Qtii  -^ 

*  C"mm(/dum,  sentire  fic->»et  ei  o«ib^.      i^:. 
'  omiU'S  tani^it,  ab   •  mnibos  debet  au;>f«or. 
What  do  thise  rules  intiiuate   else,  brt  ' 
niien  a  danger  is  imminent  the  cdurce  it  .- 
lie  upon  the  whole  kingdom,  aixi    tiie   t-*-    • 
must  be  borne  by  all  ?  And  to«it  is  not    r.x.i  - 
by  the  in  that  nere  of  counsel  on  tlie  othtr  -< 
It  mu't  not  be  every  kind  of  feor   and  ran 
thnt  must  draw  this  kind  of  harden   np>wi 
sutjrcts;  but  auch  a  danger  as   tbe  kin£  :-•  - 
undei-stauding  perceiveth  doth  require  a  ^.': 
defence. 

3.  That  the  kio^  is  sole  jud^e  of  tbi^  c.  '- 
gcr,  and  how  to  prevent  and  avoid  it,  is  no:  - 
be  literally  unde^tood,  for  we  are  his  j*.-. 
deputed^  but  our  judgment  fiovrs    tVofn   t- 
Judgmrnt  is  settled  in  the  king,  he  as  Che  hi 
tain  of  justice,  from  whence  all  oiher  procet  • 
Bracton  saith  *  Rea  vicarius  Dei  est  in   te^: 

*  sua.'  We  are  judges  cumulative,  not  prr  - 
ti\-e  ;  so  he  n  the  supreme  judge.  la  the  fa- 
liament  the  king  is  the  sole  judge»,tbe  re5t  '" 
bat  ad\isers,  22  Ed.  3,  fol.  3.  Here  il  is  t:  • 
the  old  fashion  of  penning   of  statutes  «  - 

*  Rex  siatuit/  7  Hen.  7.  Afterwards  it  cau.^  : 
he  with  the  advice  of  tlie  lord^  at«d  common 
Trin.  6  Hen.  6,  rot.  41,  Banc.  Reg.  Tj^.-^ 
was  a  pri;r  broujiht  a  writ  of  t^nnuit/  again-- 
one  in  Ireland,  there  was  judgment  in  '. 
Common- Pleas  ;  then  at  length  a  writ  of  e:r ' 
in  parliament;  the  judgment  affirmed;  am:- 
wards  a  writ  of  error. in  the  KingVBeru* 
here,  and  both  judgments  reversed.  And  r. 
the  entry  of  the  judgment  the  record  sa.rl . 

*  Nos  cum  assensu  et  ad  requisition'  romr.> 

*  nitat'  do  reverse  the  judgment.  \V  htre  nort. 
the  king  is  the  man  that  is  the  sole  jad^e  tLe.f- 
of.  (By  the  way  observe,  out  of  this  recr.J. 
the  power  of  the  king's* Bench  in  £n<>lai]d;  r  r 
upon  this  record  it  appears  a  writ  of  error  wa< 
brought  in  the  King's-bench  in  England  to  re- 
verse a  %vrit  of  error  in  parliament  in  Irelttud 
This  sheweth  the  king  in  parliament  is  the  s-l: 
judfse,  the  rest  but  advisers.  So,  as  I  said  be- 
fore, he  is  the  only  supreme  judge  of  the  danyr 
himself,  and  of  the  way  of  prevention,  whtthe: 
by  his  council  or  by  his  parliament. 

The  third  assertion  is,  that  the  king  withoct 
parliament,  in  case  of  imminent  danger,  l;?..!i 
power  to  send  to  inland  and  maritime  count  t.« 
to  provide  ships.  And  I  think  he  m«)y  rio  »o 
by  the  fundamental  laws,  common  laws,  and 
statute  laws,  and  by  the  precedents. 

First  of  all,  for  the  common  laws,  (hfrt  I 
leave  the  divines  to  talk  of  the  king's  power, 
who  under  favour  'take  more  libertv  than  i*  fit- 
ting to  say  ill  a  pulpit;  for  be  that  >%.)1  \mt 
the  statute  De  Tall:«jfio  non  C«ncedendo,  if  it 
be  a  statute,  to  bind  the  king,  such  a  man  is  not 
Cssar's  friend,  but  speaks  withoot  his  book\ 
Bracton  saith,  that  by  the  gt  nerul  law  of  moii?tr> 
chy^  the  subject's  goods  are  at  the  king's  plei- 
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fture :  but  a  king  rulins  by  politic  advice,  is  to 
rule  accbrdiog  to  bis  fundamental  laws,  which 
yet  in  England  take  not  away,  but  preserve  those 
*  jura  suprems  majestatis/  as  to  pardon  all  of- 
fences, to  stamp  money,  and,  infinite  others 
ii\ore  declared  in  parliament,  1  Jac.  which  court 
is  that  *  trcs  hauU  court,'  ot*  which  none  ought 
to  think  dishonourably.  I  leave  divines  to  talk 
their  pleasure:  We  are  to  judge  according  to 
the  fundamentnl  laws  and  customs  of  the  realm. 
*rherc  is  a  Book  which  Mr.  Atiornev  remem- 
bered welly  that  the  kin^  of  Knj^land  bath  more 
power  than  ony  other  king.  If  the  king  must 
by  the  law  defend  the  kingdom,  he  must  lay  a 
charge  to  provide  for  the  same.  The  common 
hw  owns  the  king  as  sovereign  and  head  of  the 
kingdom,  that  should  defend  and  protect  it.  1 
Sam.  8,  19,  30.  They  would  have  a  king  to 
he  adjudged  by,  as  other  nations  had,  and  to  go 
in  aud  out  before  them;  that  was  the  fashioivof 
kings  before,  to  judge  their  people  by  laws,  and 
to  defend  them  with  arms.  It  is  an  incident 
quality  inherent  in  the  kio^.  It  standetb  with 
nature  and  reason,  ^hat  the  king  should  have 
the  cliarge  of  the  defence.  If  this  inherent  qua- 
lity should  be  taken  away,  how  can  ho  defend 
his  people?  if  he  be  no  more  than  a  common 
person,  he  cannot  be  a  king,  unless  he  take  the 
defence  and  protection  of  his  people  upon  him. 
Mr.  Attorney  shewed  learnedly,  the  kin^  is  a 
monarch  and  sovereign,  the  people  his  subjects : 
he  is  the  head  of  tlie  body,  and  therefore  may 
command  it,  Fitz.  Herb.  Na.  Br.  and  Stam. 
ford  Pren>gative,  that  the  king  protects  the  bo- 
dies and  hinds  of  his  subjects :  be  is  VicaVius 
Dei,  appointed  to  protect  the  kingdom;  so 
there  is  a  tie  of  allegiance  that  binds  every  man. 
Stamford,  cap.  2,  of  Prerogative,  the  king  by 
law  is  the  protector  of  the  body,  land^,  and 
goods  of  his  subjects :  so  he  hnlh  a  liberty  and 
prerogative  for  this  end,  (not  for  his  own  prpfit) 
lu  the  bodies,  lands,  and  goods  of  his  subjects, 
in  time  of  danger.  11  Hen.  7.  Every  man  in 
his  own  person  is  bound  to  serve  the  king  for 
the  defence  of  the  realm;  and  gives  a  reason, 
and  that  is  the  reason  of  protections,  because 
they  are  bound  to  it ;  therefore  the^r  should 
have  no  harm  done  unio  them.  The  kin^  him- 
self cannot  free  any  man  from  his  allegiance, 
without  act  of  parliament ;  neither  can  the  sub- 
ject free  himself,  as  in  Dr.  Storie's  case.  So 
you  see  the  king's  majesty  halli  interest  pro  bono 
publico f  in  the  person. 

He  hath  also  an  interest  in  our  estates,  if  it 
be  pro  bono  publico ;  as  in  the  case  of  L.  it  was 
adjudged  he  has  power  to  come  over  mens  lands. 
Now  what  prerogative  hath  the  king  concerning 
that  ?  and  yet,  according  to  Popham,  the  two 
chief  justices  and  chief  baron  agreed,  that 
where  a  man  hath  an  inheritance  in  lands  and 
woods,  the  king  cannot  cut  his  woods  for  his 
private  use,  unless  it  be  pro  bono  publico ; .  nor 
dig  gravel  in  another  man's  lands :  but  yet  in 
case  where  it  is  pro  bono  publico^  he  may  do  it, 
and  make  bulwarks  on  their  grounds  for  de- 
fence of  the  kingdom.— So  for  pontage  and  mu- 
rage, the  king  cannot  compel  tho  subject  to 
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make-  the  walls  of  his  own  house,  or  a  bridga 
for  his  own  private  use ;  but  where  it  is  com- 
manded to  be  done,  where  the  subject  hatl\a 
benefit,  there  it  is  good :  so  here  is  tlie  differ- 
eore  of  the  case,  where  the  kine  commands  for 
his  private  use,  or  pro  bonopubuco. 

My  brother  Crooke  saith,  the  king  may  press 
ships  for  Jtis  service^  in  the  defence  of  the  king- 
dom, but  not  command  inland  counties  to  fur- 
nish ships :  yet  there  is  a  precedent  in  Oxfor4 
to  the  contrary. — By  the  fundamental  laws  of 
the  kingdom,  he  is  the  defender  of  his  subjects^ 
of  their  bodies,  lands,  and  goods;  and  where  it 
is  pro  bono  publico,  they  are  to  pay  towards  k» 
If  there  had  not  been  objections  that  dazzled 
me,  I  should  have  done  before  this.— Tlie  caso 
of  the  abbot  of  Robertsbridge  is  an  allowance 
of  this  charge,  a  double  charge  of  lands  there  ia 
two  several  places.  I  remember  ia  a  parlia- 
ment, where  1  learned  a  great  deal  of  good,  1 
Jac.  the  king,  without  consent  in  parliament, 
laid  an  imposition  on  merchandize,  but  was  ia 
case  of  necessity,  pro  bono  publico. 

Now  to  answer  objections,  and  those  were 
many,  my  brother  Crooke  did  double  and  re- 
double tliem.  Brother,  we  sit  one  next  ano- 
ther, antient  judges,  though  dilferent  in  opinion. 
I  speak  out  of  my  coiiscience,  as  you  have 
spoke  out  of  yours;  so,  tliough  there  be  varietjj 
of  opinions,  yet  conscience  is  the  same. 

First,  saith  be,  the  fundamental  laws  of  the 
kingdom  have  settled  a  property  in  the  goods  in 
the  subject,  that,  without  their  consents,  tliia 
cannot  be  taken  from  them. — ^I'his  doth  not 
trench  upon  the  propcrt^f  of  the  subject,  if  you 
take  the  case  right:  If  tliii  be  a  lawml  preroga- 
tive in  the  king  to  lav  this  charge,  then  bow  can 
it  be  said,  that  the  subject's  property  is  invaded  f 
For  if  the  property  ab  initio  be  in  the  king,  then 
the  law  annexed  this  to  the  lands  And  eoods  of 
the  subject  in  the  beginning,  and  made  them 
liable  to  it  by  a  secret  tat:it  condition.  If  a 
ihan  do  enter  for  a  condition  broken,  this  is  no 
divesting  of  the  property  out  of  the  subject.  If 
goods  be  given  to  one  till  such  a  thing  happen, 
or  upon  such  a  condition,  there  is  a  property  in 
the  donee,  yet  it  is  dogged  with  a  limitation  and 
conthtion ;  and  when  tlie  one  o;*  the  other  hap- 
pens, the  property  may  be  reduced  or  transfer- 
red, as  iu  all  assessments  and  rates;  goods  are 
liable  to  the  payment  thereof:  so  for  the  pay- 
ment of  those  things  necessary  for  the  defence 
of  the  kingdom  without  their  consent ;  for  if  le- 
gal, what  needs  this  condition  ?  I  would  wish  no 
man  to  clamour,  that  this  is  to  divest  the  sub- 
ject of  tlic  property  in  hi»  goods ;  for  it  is  n^ 
thiiig  but  what  is  for  the  defr«nce  of  the  kingdom* 

The  ne%t  authorities  objected  by  my  brother 
Crooke,  are  the  laws  of  William  the  Conqueror, 
and  Charter  of  king  John,  then  the  statutes, 
then  Fortescue ;  and  therefrom  he  saith  very 
much,  that  the  king  of  Eogland  cannot  lay 
taxes  upon  his  subjects,  without  tlieir  consent 
in  parliament.  And  where  he  speaks  of  taxes 
and  charges  that  cannot  be  imposed  witKotit 
consent,  some  other  places  of  the  author  do 
shew,  that  it  is  where  the  king  impos«th  it  for 
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his  own  private  use,  and  not  in  case  of  public 
defence. 

The  next  is  13  lien.  4,  the  charges  of  Id. 
npon  a  clnth  for  niru«?urinr;,  ndjiidgod  void.  I 
conceive  it  was  not  Hiljndi;ed  void  npon,  that 
point.  True,  in  parliuuu'iit  it  Ma»  conipl-aiued 
of  as  a  gricvHiire  to  the  subject ;  but  every 
petition  in  purhamrMt  doth  not  argue  a  ri>;ht : 
It  may  be  it  wnb  ud  damnum^  yet  absque  injuria ; 
that  case  differs  much  from  t)ii«^  for  there  was 
«  charge  to  a  private  benefit,  and  no  regard  to 
the  public,  which  perhaps  the  law  will  not  allow, 
but  where  there  is  a  quid  pro  quo;  nor  of  the 
case  of  dice,  cardii,  inonopolips,  those  cases 
nothing  like  tliis :  so  a  commission  of  sewers 
may  lay  a  charge  for  the  repair  of  a  bnnk  ; 
when  the  lands  aie  overtiown,  and  the  owiiers 
be  not  alJc,  the  neit^hbourhood  must  be  taxed; 
so  in  case  of  a  bridge. 

Then  the  statute  of  2  Rich.  2,  was  objected; 
nothing  must  come  to  the  kind's  purse,  nor  to 
the  Icing's  coffer,  hut  it  must  be  for  the  defence 
of  the  kingdom.-^This  was  no  lawful  charge, 
because  the  intention  was  to  611  the  king*3  cof- 
fers, which  were  empty,  and  that  could  not  be 
done  but  by  parliament;  so  it  is  not  in  our 
ease,  no  money  is  to  come  to  the  king's  private 
use. — ^That  of  Ilcu.  4,  for  repealing  of  comnii»- 
iions  that  %vere  awarded  to  provide  barringcrs, 
the  record  saith  only  tliat  the  king's  answer  to 
the  complaint  wa>,  <  Le  roy  se  aviscra  a\ec 
•  ses  signores.* 

Then  he  comet h  to  the  statute  of  tonno^e 
and  poundaee  only  for  ordinary  defence  of  the 
kingdom. — Why  there  should  be  any  difference 
between  an  inland  county  and  ft  maritime  I 
know  not,  since  to  the  common  defence  all  are 
equally  engaged  as  oni  intire  body ;  and  tlte  iu- 
nnd  counties  have  the  benefit  by  sending  their 
wools  by  sea,  and  yet  they  must  nut  help  to  the 
defence  of  the  j^ea.  As  in  the  natural  body  ono 
member  helps  another,  so  when  the  maruirpe 
counties  are  not  suthcieni  to  make  dcfenee  (as 
in  case  ofextraordinary  defence  they  carnot  be) 
the  i  id  and  county  nui>t  contribute.  Be>ii]es, 
the  kino  may  unite  an  inland  county  to  a  mari- 
time, and  make  them  but  one  county;  is  not 
he  lord  of  the  land  :\s  wtll  as  of  the  jen?  Wh.it 
was  the  law  before  the  division  of  counties  ? 
Surely  it  was  equal  in  charging  ti)e  whole  king- 
dont ;  for  I  see  no  reason  but  an  inland  county 
should  be  chargeable  by  law,  as  well  as  a  mari- 
time. In  anticnt  timc«,  things  done  upon  the 
sea,  were  ined  upon  the  kmtl  in  the  Kini:V 
Bench,  as  by  many  records  appeareth.  One 
is  of  n  Norman  robber  upon  tlie  sea. 

Object. — But  if  tliib  be  so,  the  law  suffiereth 
m  greater  incouveniency,  viz.  that  the  king  may 
by  his  writ  charge  what  and  when  he  pleascth. 

Respous. — This  the  law  tmsteth  the  ktng*s 
goodness  with,  that  he  will  not  require  Jt  of  his 
subjects  but  %ihen  there  is  occasion;  and  he 
may  do  it,  so  long  as  he  continues  it  no  longer 
than  there  is  occasion. 

Ohicct. — But  were  not  Dr.  Cowel  and  Dr. 
Man  waring  sentenced  in  parliamwit  for  such 
tenets  f         -^  * 
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Resp^ns. — They  were  sentenced,  and  de- 
sHredly,  but  ditforent  from  our  case:  I  was  a 
member  in  the  parliament,  and  was  in  the 
lower  home  when  Cowel  was  sentenced.  I  will 
tuU  you  what  Dr.  Cowel  did :  he  wrote  a  book, 
and  under  the  words  Prerogative,  Subsidies, 
and  Kin^,  he  inferred  as  it  the  king  might 
make  laws  witliotit  consent  in  parliament ;  and 
wrote  at;ninst  the  common  law,  whjch  the  king 
is  sworn  to  muintuin :  tliereupon  be  was  sen- 
tenced, and  his  sentence  was  just,  and  I  gave 
my  voice  tor  it.  The  other  was  I)r.  Manwar- 
ing,  he  preached  two  Sermons  that  the  king  was  . 
not  bound  to  obsen-e  his  laws,  that  the  right 
and  hberiy  of  the  subject  are  at  the  king's  will 
and  pleasure  without  parliament,  and  that  this 
doth  bind  the  conscience  of  the  fcubje%5ts,  and 
that  they  are  bound  to  pay  Lonn-Money  apoa 
pain  of  eternid  damnation  ;  and  that  they  that 
did  refuse  to  pay  the  Loan-Money,  did  oflend  - 
against  the  laws  of  God,  and  were  guilty  of  dis- 
loyalty and  dis<3bedience ;  and  that  the  aotho- 
riiy  of  parliaments  was  not  necessary  to  the 
granting  of  any  subsidy.  For  this  he  was  sen- 
rrnced,  and  made  his  submission.  That  was 
tur  raising  of  money  for  his  own  use,  but  this  is 
to  require  his  ^ubjetts  to  provide  ihips  for  the 
defence  ol  the  kingdom. 

Object. — The  next  objection  was  Coinage, 
that  by  (iut  tenure  great  profits  arise  to  the 
king  tor  defence. 

Ue^pons. — Shall  the  defence  of  the  kingdom 
be  l.iid  only  upon  tho^e  who  have  their  mainte- 
nance out  of  the  public  revenue?  What  will 
the  king  have  left  to  maintain  htmsdf,  his 
qurcn,  his  children, intelligences  abroad?  Will 
y»u  strip  him  of  all  ?  It  is  true,  I  hold  that  the 
ki.ig,  Willi  the  subjects,  mast  join  together  in 
tl  e  det'ence  of  the  kini;dom.  If  the  king  be 
r7ch,  you  ^liould  have  pleaded  that  the  king  had 
sulUcient  in  his  purse. 

Object. — Then  it  is  objected,  that  there  is 
no  a|-]>arent  danger,  and  tliat  this  charge  is  not 
allowable  neither  by  the  common  law,  statute 
law,  or  custom. 

I  say,  it  is  due  by  the  common  law  ;  but  will 
you  ha\t;  danger  so  apparent,  a»  Hannibal  ad 
par  fas  Y  ^^'lII  yon  sulVer  an  enemy  to  come  ia 
before  you  prepare  to  resist  ?  If  once  he  gets  in, 
you  wdl  hardly  get  him  out.  Is  not  that  as 
much  to  be  comuicnded,  that  doih  pre%ent  a 
danger  before  it  cometh,  as  when  it  comes?  Is 
not  the  care  to  prevent  fire  from  a  house  before 
the  fire  takes  hold  ot'  it,  as  great  as  uhen  it  ia 
on  fire  to  quench  it  ?  Therefore  the  king,  like  a 
cood  physician,  seeing  a  disease  growing,  before 
it  gets  too  much  strength  prevents  it. 

Object' — In  six  weeks  time,  a  parliament 
may  be  called. 

Kespons. — ^Thoucfa  it  may  be,  yet  after  thej 
meet,  a  h»ng  titne  they  spend  in*  consultation 
before  they  can  do  any  thing  :  which  would  be 
too  miscbievnns  in  a  sudden  invasion  :  and 
therefore  king  F.d.  3,  in  his  10th,  ilth,  and  12th 
years,  wlnNt  the  parliament  was  sitting,  tent 
forth  his  writs  for  aid. 

Object.— It  was  ailedged  hj  Mr.  Holboroe> 
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that  the  latT  of  nature  teaclieth  every  man  to 
defend  himself. 

Respons. — What,  I  pray  you,  will  you  then 
have  done,  on  a  sudden  inva<»ion,  when  forces 
must  be  raised  in  Cornwall,  some  in  other  parts 
of  the  kingdom  as  remoie,  and  all  must  meet 
together?  If  the  king  must  expect  such  an 
actual  invasion,  before  such  time  as  he  sends 
forth  his  writs  to  have  them  all  iit  readiness, 
liow  poorly  would  the  kingdom  be  defended  at 
that  time  ?  Our  forces  would  be  scattered,  and 
cannot  be  brought  together,  which  thus  divided 
cannot  withstand  a  foreign  power. 

•Object. — ^The  last  objection  was,  that  the 
king,  at  his  pleasurei  may  draw  when  he 
pleaseth  this  charge  upon  ttie  subjects,  if  he  say 
he  is  of  opinion  that  there  is  danger. 

'  Why  may  not  the  law  allow  this,  and  trust 
thf  king's  judgment  here  as  well  as  in  the  case 
of  a  Ne  exeat  regno,  in  which  if  the  king  com- 
mands his  subjects  to  stay  at  home,  for  such 
and  such  a  cause,  the  case  is  not  traversable  ? 
Fitz-Her.  Na.  B.  165,  85,  7  Hen.  7,  saith,  if 
the  king  doth  rectify  an  act  of  parliament,  you 
cannot  speak  against  the  king's  certificate  under 
the  great  seal;  '  Null  tiel  record*  is  no  plea. — 
Again,  God  Almighty  bless  the  king;  it  iai 
against  presumption  of  law,  that  the  king, 
whose  heart  is  in  the  hand  of  the  Lord,  should 
tell  a  lye.  God  gives  wisdom  to  govern  aright. 
Xying  lips  do  not  become  a  prince.  Truth  to 
God  Almighty  he  owes.  The  law  says,  the 
king  may  nescire  verum^  but  not  dicere  J'alsum, 
The  king  may  not  know  a  truth,  but  cannot 
speak  falsely.  Next  juramento  strictus,  he  is 
bound  to  administer  justice,  and  not  to  grieve 
his  subjects.  Is  he  so  unwise  to  charge  them 
and  himself  v^ithout  cause,  with  providing  of 
ships?  What  benefit  comes  to  him  by  it?  Surely 
to  tell  a  lye  will  be  no  advantage  to  him;  he 
were  a  king  of  wickedness  to  lay  a  charge  on 
the  subject  to  no  purpose ;  thus  he  shatj  cnarge 
himself  and  his  subjects  about  nothing.  Does 
any  man  think  he  will  put  a  burden  upon  his 
subjects  without  cause  ?  We  have  a  good  king, 
andfour  imaginations  ouglK  to  be  good  of  him. 

The  fourth  assertion  is,  that  the  kini;  hath 
power  to  compel  them  to  the  contributing  to 
this  charge.  This  po\ver  of  the  king  is  a  spe- 
cial prerogative,  and  if  good  at  common  law,  it 
taketh  away  the  statute,  when  it  is  pro  bono 
publico^  to  defend  the  kingdom. 

The  general  words  of  a  statute  shall  never  be 
construed  to  extend  to  itt  the  charter  of  king 
John  shall  never  take  away  the  king's  preroga- 
tive, neither  the  statute  De  Tallagio  non  Con- 
cedendo,  which  I  agree  to  be  a  statute,  and  so 
my  lord  Coke  allows  it  to  be.  Now  this  power 
of  the  king,  of  which  I  art;uc,  is  a  special  pre- 
rogative in  point  of  government;  it  is  a  pro- 
prium  to  a  sceptre  quarto  modo,  therefore  the 
general  words  of  a  statute  shall  never  be  con- 
strued to  extend  unto  it;  as  if  the  king  hath  a 
special  interest  in  land  by  the  prerogative,  it 
doth  not  pass  away  without  precise  words,  as 
the  books  are  infinite  in  it.  If  the  king  grants 
away  luxi  by  his  letters  patents,  parcel  of  a 


forest,  t^ithout  special  words,  this  shnll  remnia 
suhjecttothe  forest-laws  still:  so  many  cases 
may  be  put,  when  general  w(»rds  of  a  statute 
extend  not  to  a  particular  prerogitti\e.  li^ 
general  words  of  the  sfatute  should  take  away 
these  aids,  ^hy  do  they  not  Uike  awny  tlie  aids 
of  *  pur  faire  ntz  chevalier,  et  pur  file  marier.' 
since  that  general  words  may  include  them  ns 
well  as  this  ?  But  you  all  grant  that  these  aids 
are  nut  taken  away,  and  by  the  same  reason  I 
conceive  this  remains. 

My  brother  Crawley  held  that  special  words 
in  an  act  6f  parliament  could  not  take  awa/ 
his  prerogative,'  because  it  would  have  been  an 
act  against  reason.  I  will  tell  you  what  I  have 
heard  ac^udged  in  this  case.  In  the  parliament 
held  1  Jac.  there  were  two  things  exf^ressl/ 
moved  :  One,  That  there  might  be  no  wardship 
or  tenure  of  the  king  :  The  i)iher,  that  the  king 
might  not  allow  surveyors.  To  these  ques- 
tions, after  long  disputes,  it  was  answered  by 
the  whole  parliament,  that  such  an  )act  of  par- 
liament to  top  the  prerogative  of  tenures  would 
be  void,  because  it  is  inherent  in  the  crown,  for 
every  man  holds  immediately  or  mediately  of 
the  king.  And  2  Hen.  7,  an  act  of  parliament 
to  restrain  the  king*s  non  obstante  to  dispense 
with  penal  laws,  as  not  to  pardon  murder,  is 
void ;  his  person  and  royal  prerogative  cannot 
be  restrained  by  parliament.  Thus  I  have  done 
with  the  former  and  larger  part  of  my  argu- 
ment. 

Now  I  come  to  see  if  the  record  will- main- 
tain that  which  Mve  have  here,  and  I  think  it 
will  bear  it  both  for  matter  and  form.  Firbt> 
let  us*  see  whether  there  be  tubstance  enough, 
to  shew  that  there  is  danger  sufficient  for  this 
prerogative  to  require  aid  and  assistance ;  aud 
I  think  there  is  sufficient, -the  French  king,  the 
Spaniard,  the  Low  Countries,  all  up  in  arms; 
who  knows  what  danger  this  kingdom  may  be 
in  ?  and  if  the  king  sn^  it  is  in  danger,  it  is  not 
traversable;  if  the  king  had  Siiid  no 'more  but  . 
this,  pro  drfensione  tegni,  without  any  more 
saying,  it  had  been  sufficient.  It  also  recites 
tlmt  there  'were  pradones,  pirata,  that  took 
away  both  men  and  ships ;  and  that  foreign 
provision  was  making  to  take  away  the  domi- 
nion of  the  sea ;  and  that  all  this  was  *  ad  gra- 

*  vandura  regnuin  nostrum  :'  and  therefore  com- 
mands a  ship  to  be  provided  •  ad  defensionem 

*  regni.'  Here  the  danger  is  general,  and  there- 
fore the  defence  must  be  general. — An  indif- 
ferent and  equal  assessment  is  first  to  be  made, 
and  then  the  overplus  of  the  provision  to  be 
restored  according  to  the  wriif  for  until  the 
nioney  be  had,  how  can  the  provision  be  made ; 
Though  it  hat  been  said,  let  the  ships  be  first 
built,  and  then  make  the  assessment ;  that  can- 
not be,  for  with  what  shall  the  provision  be 
made  ?  The  money  must  do  it. 

For  matter  of  precedents,  ay  Danegelt,  &c. 
I  do  not  much  stand  upon,  because  I  had  not 
time  to  peruse  them,  but  conclude  on  my 
former  reasons. 

My  Lord  Chief  Justice  asked  him  what  his 
advice  was;  he  answered^ 
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My  advice  is  upon  iha  whole  matter,  that 
tlie  barons  finding  the  other  process  of  court 
and  Sci'  Fa*  to  be  according  to  ihe  Exchequer, 
(for  that  I  leave  to  them)  Judgment  shall  be 
given  that  Mr.  Hampden  shall  be  charged  with 
the  20s.  with  this  limitation  and  condition,  (hat 
none  of  it  comes  td  the  kiDg*<s  pui^^  fur  if  it 
do,  my  opinion  is  against  it. 


The  Aboument  of  Sir  RICHARD  HUTTON, 
knt.  one  of  t^ie  Justices  of  his  Majesty's 
court  of  Common-Pleas  at  Westminster, 
in  the  Exchequer-Chamber,  in  the  -great 
Case  of  Ship-Moket. 

The  king  by  his  Writ  4  Aug.  iurorras  us  that 
there  were  gathered  '  pirats  ac  maris  grassa- 
*  tores,'  and  that  they  were  gathered  together 
in  hostile  manner  to  hinder  our  merchants  from 
bringing  their  goods  into  our  ports;  and  recit- 
€tb,  iliHl  there  are  wars  abroad,  and  that  con* 
sidering  the&e  perils  and  dangers,  and  tbat  the 
defence  of  tiie  kingdom  consists  in  the  d<ffence 
of  the  sea,  which  at  all  times  belonged  to  this 
kingdom,  and  that  the  charge  of  defence  is  to 
be  borne  by  all ;  and  the  kinj;  is  loth  that  in  his 
time  such  an  honour  as  the  dominion  of  the  sea 
should  fall  away  or  he  diminished,  and  not  be 
defended,  hath  therefore  sent  a  Writ  to  the 
sheritT  of  fiucks  (as  to  other  counties)  to  provide 
a  Ship  of  such  a  burden  against  the  ist  of 
March,  and  to  come  ti>  Portsmouth,  and  there 
to  remain  for  26  weeks,  and  to  do  as  shaH  be 
directed  them  for  die  defence  of  il)is  kingdom. 
And  tlie  Writ  directed,  that  all  ih.ii  are  in- 
habitants shall  be  assessed  for  the  providing  of 
this  ship  niih  men  and  ammunition. — iiy  furce 
of  this  writ,  Mr.  Hampden  being  assessed  at  20s. 
there  went  lorth  a  Certiorari  a  )ear  and  a  half 
after,  directed  to  the  slicriff  of  the  county  of 
Bucks,  to  certify  what  sums  tliey  had  a^^essed 
by  virtue  of  the  said  Writ  4  A  up.  and  there 
are  two  several  certificates  rcturi^eu  into  Chan- 
cery; one,  that  Mr.  Hampden  wiis  a^-sessed 
at  20«.  the  other,  that  he  hath  not  paiil  it.  5 
Mail  13  Car.  the  king,  by  mittimus  out  of  Chan- 
cer)', recites  that  when  he  awarcied  the  Writ 
4  Aug..  •  Salus  regni  periclit^hj4ijr,'  and  that 
it  was  for  the  defence  of  the  kini;d(5m  and 
iecuriiy  of  his  subjects;  and  d.th  sesid  this 
Writ  4  Aug.  the  Certiorari,  and  Minimus,  to 
the  barons  of  the  exchequer,  and  cr<mmauds 
the  barons  to  do  that  which  appertains  to  jus- 
tice to  be  done.  Whereupon  a  8ci'  IV  is 
awarded;  whereunto  Mr.  Hampden  hath  ap- 
peared, and  demanded  Oyer  of  the  Sci*  la* 
Mittimus,  Certiorari,  and  the  Writ  4  Aug.  and 
hath  demurred  generally;  and  Mr.  Attorney 
hath  joined  in  demurrer :  and  how  this  Sci*  Fa' 
lieth,  is  the  question. 

And  lam  of  opinion  that  this  Sci*  Fa*  doth 
not  lie,  and  that  Judgment  in  this  case  ought 
to  be  given  against  the  king.  F»r  the  better 
under^ landing  of  the  court,  I  shall  observe  in 
the  method  ol  my  proceeding;!;, 

1.  Whether  a  charge  of  this  nature  may,  by 
the  kmg,  be  impostd,  hy  ori^al  lyrit  only  tt|i- 


der  tlie  great  seal,  without  a  parliament. 
Wherein  I  hold  it  cannot  be  proved  bj  aiiT 
authoritv  or  reason,  unless  in  time  of  actual 
*var  ancl  invasion.  •  2.  I  will  answer  those  ob- 
jections only  made  formerly  by  thera  that  hare 
argued,  that  these  statutes  do  not  extend  to 
this  kind  of  prerogative,  and  that  this  prer«>* 
gative  is  not  taken  away  by  any  of  these  sta- 
tutes. 3.  I  will  answer  the  precedents,  both  L>v 
precedents  of  equal  nature,  and  by  some  rc-a* 
sons,  whereupon  I  will  conclude,  tlint  ibis  p^c- 
rogative  and  power,  which  is  monarchical,  is 
included  and  taken  from  the  king,  and  tbat 
must  be  done  by  parliament.  4.  I  will  aji- 
swer  some  objections  that  now  have  been 
ral:red,  and  were  before  made  by  Mr.  Solicitor. 
5.  I  will  just  open  the  writ,  that  it  neither  con- 
taineth  matter  sufficient  in  the  writ  itself,  nor 
is  there  matter  t.o  warrant  any  such  lerj  as  is 
pretended  ;  neither  is  the  same  laorful,  nor  can 
it  be  mended  by  Mittin^us,  nor  can  be  con^ 
mand;.d  by  those  sherilis  that  are  no  sheriffs  la 
this  case  upon  the  matter. 

Now,  as  my  brother  Jones  hath  taken  a 
great  deal  of  pnins  and  time,  I  will  not  be 
drawn  from  my  onn  order  by  what  he  hatb 
said ;  but  answer  him  in  his  argument. 

1.  1  say,  that  thispoMcr  of  ub&e^ing  of  mo- 
ney, bcinj:  a  great  charge,  cannot  by  the  law  at 
this  day,  unltss  in  time  of  actual  war,  be  im- 
posed upon  the  people  by  act  of  p«irli;;ment. — 
The  acts  of  parliament  that  have  been  men- 
tioned, ttie  tir^t  was  Mtig*  Char*,  which  is  an 
antient  and  great  statute ;  it  comi  th  unto  us 
with  an  inspeiirmis  from  Ed.  ],  contirmed  thirty 
times ;  the-  words  are,  *  Dcdinms  et  concedt- 

<  mus  has  libcrtates  subscriptas  in  perpetuum. 
'  NuHus  liber  homo  c&piatur  vel  imprisonetur, 
'  aiit  disscssietur  de  libero  tenemeuto  suo  vel 

<  lihertatibus,  &c.  aut  aliquo  modo  distiingatur, 
'  aut  in  caicerem  mittaiur,  nisi  per  Ir^'de  judi* 
'  cium  parium  suorum,  \el  per  legem  terras.' 
Ki:<g  William  the  Conqueror  made  tt.ese  law>, 
:ind  swore  men  to  those  laws.  And  then  kmg 
Edward,  in  the  last  cliapter,  command)  tht- lU 
to  be  kept,  :>nd  he  will  keep  them  so  long  as 
concerntd  liiin  und  all  his  people  fur  c%cr. 

I  And  fi>r  thi>  they  granted  him  a  fifteenth  part  uf 
all  tlicir  goods,  and  it  is  a  statute  he.'-e  to  this 
day,  Stamford,  fol.  172,  to  be  tried  per  parts, 
as  the  barons  at  thb  day  have  for  their  trial 
theprivilcge  of  this  statute. 

Ttie  next  statute  is  2o  Ed.  S,  chap.  5,  recit- 
ing, '  And  forasmuch  as  divers  persons,  ^c.  we 

*  have  granted  for  us  and  oor  heirs,  that  we  shall 
'  not  draw  such  aid  and  pride  into  custom  for 

*  any  tiling  done  heretotbre,  by  any  other  rule 
'  orpreceuent  that  may  be  found.'  So  there  is 
now  not  only  ibr  taxes  for  war,  but  for  any 
other  business  whatsoever,  '  forsque  de  com^ 

*  munc  consent  de  touts  la  realm,'  saving  the 
antient  aid  and  prizes  due  and  accustomed. 
And  this  saving  is  nothing,  fur  tliis  statute  ex- 
tend^ to  no  particular;  for  if  any  extend  to  aid 
by  tenure,  all  England  is  not  botmd  to  this,  hut 
some  few.  The  statutes  extend  to  such  aids 
as  the  whole  kingdom  is  subject  11140;  none 


1 19S]      STATE  TRIALS,  13  Cuarlks  I.  Id^T.^^i  ^^  Case  qf  Sl^Manty,      (IIM 


vf'iH  say  that  all  the  kiugdtm  holds  of  th^  king 

*  pur  fiU  marier,  &c.'  * 

.  The  statute  of  34  Ed.  1,  concerniug  certain 
liberties  granted  by  the  king  to  his  oommons, 
tluft  is  printed  anno  153  i,  95  Uen.  8.  No  tail- 
lage  to  be  taken  or  levied  to  us,  our  heirs  or 
fuccessors,  without  tbe  good-will  and  assent  of 
the  archbishops,  bishops,  barons,  and  other 
burgesses  i^id  freemen  of  the  realm.  This  sta- 
tute h\\h  been  quarrelled  withal,  but  the  words 
are  very  effectual. 

The  statute  of  14  Ed,  2,  af^reed  to  be  pelpe- 
tual  by  my  brother  Jones,  (or  my  part,  I  can 
aee  no  reason  why  it  should  be  so.  Tiie  sta- 
tute recLietb,  that  whereas  the  baroas  and 
commons  of  the  realm  have  granted  of  their 
good  free-will  tlie  king«n  aid  towards  his  wars 
as  well  on  this  side  the  sea  as  beyond,  of  the 
ninth  sheep,  the  ninth  sheaf,  &c.  and  the  ninth 
part  of  all  their  goods,  we  wiU  and  grant  for  us 
fVi\d  our  heirs^  ihat  tbe  same  so  charged  shall 
not  be  brought  into  example  to  make  any  aids, 
he  doth  not  say  lucA  aid%  but  by  consent  in 
parliament.  No  man  can  say  against  these 
words,  they  are  so  full  and  absolute.  The  statute 
95  Ed.  3,  enacts,  that  none  shall  b^  compelled 
to  find  hobbeilers ;  '  Si  il  ne  soit  per  commune 

*  cqnsent  in  parliament.'  The  reason  given  in 
the  parliament-roll,  is  very  observable ;  *  Car 
'  ceQ  est  incounter  le  droyt  del  royalme.'  These 
words  are  in  the  roll,  yet  left  out  in  the  printed 
statutes,  but  the  reason  I  know  no(.  This  sta- 
tute of  35  Ed.' 3,  is  confirmed  by  ttie  statute  4 
Uen.  4. 

The  statute  1  Rich.  3,  a  very  good  statute, 
though  in  a  voung  king's  time,  enacted  and 
done  by  the  fords  and  comipons :  There  have 
been  many  inventions  to  charge  the  subject. 
Now  lien.  4,  invented  many  benevolences,  and 
that  is  recited,  that  whereas  divers  inventions, 
&c.X^l  the  world  I  think  is  full  of  inventions)  it 
is  enacted  from  henceforth,  tliat  the  subject 
shall  no  ways  be  charged  with  any  such  like 
charge.  Thev  gave  it  the  tranie  of  benevolence, 
hot  uuii^ed  tliey  were  impositions,  and  great 
diarges  were  collected  w|ib  that  nnme. 

I  conclude  with  that  statute  of  this  king,  the 
Petition  of  Right,  which  reciteth  the  statute 
•  De  Tallagio.  Very  many  particular  things  are 
mentioned  there,  men  are  not  to  be  compelled 
to  lend  inouey  without  common  assent  in  par- 
liament; which  is  a  confirmation  o£  these  sta- 
tutes.   I  have  done  with  the  statutes. 

For  the  authority  of  the  yeai^books;  I  will 
confirm  those  two  authorities  cited  by  my  bro- 
tjier  Crooke,  though  my  brother  Jones  slight 
the  authuriiy,  13  Uen.  4,  tbe  principal  case  be- 
ing then  a  grant  of  an  office  of  measuring  of 
doth  and  put  in  practice,  and  being  granted 
out  of  parliament  condemned  to  be  void  ;  for 
the  king  cannot  grant  any  common  charge  on 
bis  people  bat  in  parliament.  And  though  my 
brotlier  Jones  said,  that  perhaps  such  a  charge 
^as  cfar/^Miff)  yet  not  mji^rM;  surely  had  not 
there  been  more  in  it,  it  h^d  not  been  damned 
a«  illegal. 
.  Tbf  otbfT  autbority  k^  tha^  of  Fortetcue; 


though  my  brother  Jones,  in  that  book,  doth 
omit  that  which  is  material ;  for  that  man  he 
was  sworn  chief  justice  of  England,  and  after* 
wards  made  diancellor,  who  saith  e:(pressljF  ia 
his  9th  chapter,  tbat  the  king  of  England  caii^ 
not  alter  any  law ;  That  hegoverneih  his  people, 
not  only  by  royal,  but  by  politic  power,  and 
can  lay  no  duugc  upon  them  but  by  parUamenty 
The  kmg  can  chan^  nq  law,  nor  make  land 
gavel-kind  which  ia  not,  nor  make  land  diviai* 
ble  which  is  not ;  which  he  migbt  do  if  it  wera 
to  be  done  by  power  royal.  And  Fortescua 
concludcth  with  this  excellent  saying,  fol.  S6. 
6.    '  Rejoice  therefore,  sovereign  prince^  and 

*  b^  g}ad ;  for  tbe  law  of  your  lealm  admi* 

*  nisterrth  to  yoo  and  to  your  people  no  small 
'comibrt    and    security,    &c.     Prerogative 

*  strengtheneth  the  subjects  liberty,  and  their 
'  liberty  strengtheneth  the  king's  prerogative.' 
Cap.  38,  is  full  and  strong  against  the  king, 
which  my  brother  Jones  was  pleased  to  omit. 
Tbe  king  may  by  his  officers  take  necessaries 
for  his  house,  nevertheless  he  is  bound  to  pay 
for  th^m;  for  by  the  law  he  ought  not  to  take 
away  any  of  the  subjects  goods  withimt  making 
satisfiiction  ibr  tlie  same ;  neither  can  he  lay 
i|ny  taillage,  subsidy  or  other  burthen,  or  make 
new  la^s,  or  alter  old,  without  express  agree- 
ment of  his  people  in  parUadnent. 

I  have  done  with  the  positive  pari  of  my  ar- 
gument I  will  not  trouble  you  long ;  I  will 
answer  some  objections  now  made,  and  hereto- 
fore  made  against  these  statutes. 

First,  For  the  statute  De  Tallagio  non  Con- 
cedendo.  True,  it  is  very  probable  th.it  it  waa 
no  statute,  but  aii  extract  out  of  the  statutes  of 
25  Ed.  1,  which  is  upon  record,  the  other  not 
being  to  lie  found  upon  the  roll.  It  was  averred 
una  vocr,  it  was  a  statute,  though  not  without 
probability  it  was  no  statute,  as  it  was  leamedljp 
observed  by  Mr.  Solicitor,  in  respect  of  the 
king's  absence  beyond  the  seas.  Only  I'coUect 
this  out  of  his  argument  that  be  thtu^ht  that 
that  statute  did  reach  very  far  against  the  kin^ 
which  he  could  answer  no  way,  but  to  take  it 
awny ;  therefore  he  thought  it  a  statute  of  some 
force. — Next,  my  brother  Berkley  would  have 
the  statute  of  14  £d.  3,  to  he  but  a  temporary 
statute,  and  but  during  the  continuance  of  the 
wars.  The  firat  part  of  the  statute  is  absolute, 
but  the  latter  part  is  but  a  temporary  statute, 
und  but  during  tlie  continuance,  of  tliose  wars. 
Bat  it  must  (the  fohner  part  thereof)  needs  be 
perpetual,  for  it  is  granted  for  tbe  king  and  hit 
heirs. 

•  The  next  objection  is  by  my  brother  Jonei 
and  my  brother'Crawley,  Tlial  this  power  royal 
is  part  of  the  prerogative  appertaining  to  his 
person,  and  inherent  to  the  crown,  a  praprivm 
quaf  to  modo,  so  inseparable,  that  an  act  of  par- 
liament cannot  take  it  away. 

1  confess  there  are  some  inseparable  prero- 
gatives belonging  to  the  crown,  <<uch  as  the  par- 
liamejic  cannot  sever  from  it.  And  I  will 
prove  to  you  out  of  books,  cases  and  statutes, 
that  the  king  cannot  release  tiis  tenure  in  ce- 
pite.    It  was  endeaveurod  thai  a  law  should  be 


1195]    S^ATETRIAIB,  l5CnA.  K6$t.^V:eKmg/igain$iJoknHaa^^den,csq:   [IIM 


made  that  the  court  of  wards  should  be  shut^ 
up,  it  was  resolved  it  had  been  a  void  law; 
such  is  the  care  fi>r  the  def(*nce  of  the  kingdom, 
which  beiongelh  inseparably  to  the  crown,  as 
head  and  supreme  protectiTr  of  the  kingdom  : 
So  that  if  on  act  of  parliament  should  enact 
that  be  should  not  defend  the  kingdom,  or  that 
the  king  should  have  no  aid  from  hh  subjects  to 
defeud  the  kingdom,  these  acts  would  not  bind, 
because  they  would  be  against  natural  reason. 
But  in  our  case  here,  there  is  no  such  thing ; 
for  there  is  no  act  that  restrains  the  king  to  lay 
any  charge  at  all,  but  only  ties  him  to  one 
means,  by  which  he  would  come  by  it,  to  wit, 
by  parliament.  If  before  the  statute  a  man 
alien  land  held  of  the  king  without  licence,  the 
king  shall  seize  the  land,  and  have  it  forfeited 
to  iiim  and  his  heirs  for  ever.  Now  by  that 
statute  the  prero^tive  is  restored  to  a  reasona- 
ble fine  only ;  this  was  as  inherent  in  his  person 
as  any  thing  could  be,  and  yet  it  is  restrained 
by  parliament. 

'  Before  Mag.  Char,  the  king  might  take  any 
man*s  goods  fur  his  prow«ion,  and  cut  any 
man's  w/>o€U  down,  to  build  or  repair  his  cas- 
tles :  yet  since  that  statute  it  is  enacted,  *  Nul- 
'  lus  vicecomos    nee    ballivus    noster    capiet 

<  e^ uos,  &c.  nisi  reddat  liberal  ionem.    Nee  ca- 

<  piemus  boscum  alien'  ad  castra  vel  ad  nlia 
'  agenda  nostra,  nisi  per  voluntatem  illius  cujus 
'  boscus  ille  fuerit.'  And  to  this  day  this  sta- 
tute is  of  force,  that  the  kin^  cannot  take  these 
things,  nor  use  his  prerogauve. — ^The  preroga- 
tive of  *  Nullum  tempus  o^currit  rej;!,'  is  a 
great  one;  yet  in  some  case  of  lapse  of 
churches,  this  prerogative  is  taken  away  by  the 
statute  of  25  Kd.  3,  cap.  1,  where  the  king 

granteth  for  liini  and  his  heirs,  not  to  present 
ut  in  his  own  time :  and  this  being  pleaded 
11  Hen.  4,  fol.  7,  is  adjudged  nsainst  the  king, 
notwititstandiog  the  rule  of  *  Nullum  tempus 
*  occurrit  regi.' 

The  &t.'\tute  of  7  Hen,  8,  c.  3,  concerning  re- 
straint of  informations,  and  that  of  91  Jac. 
whereby  the  king  excludeth  himself  to  make  a 
title  to  any  land,  whereof  he  had  not  been  in 
possession  within  60  years  before  tliis  time,  he 
was  tied  to  no  time,  but  unlimited ;  yet  this 
great  prerogative  is  thus  bound.  30  £d.  3, 
cap.  10,  parliaments  to  be  holden  every  year 
one>  or  oftner  if  need  be,  because  of  divers  mis- 
chances that  may  happen.  It  is  to  be  acknow- 
ledged aa  a  gracious  lavour  from  his  majesty  to 
his  subjects,  that  he  would  admit  of  this  case  to 
be  argued  in  any  ordinary  court  of  justice,  and 
not  refer  it  to  the  parliament,  to  which  place 
all  such  weighty  causes  are  most  fit  to  be  re- 
ferred. I  am  satisfied  iit  my  conscience  he 
would  do  nothing  in  this  case,  if  he  were  justly 
informed,  or  may  be  informed  he  ought  not  to 
do  it  by  law. 

The  laws  of  Eneland  mutari  non  polerunt, 
without  consent  of  counsel  gathered  together  : 
'  Si  inusitatum  emerserit,'  saith  Fortescue  (as 
die  case  of  ours  is)  it  is  referred  to  the  next 
parliament;  *  si  aliquid  inconsuetum/  then  it  is 
10  be  put  to  the  parlianeot. 


H  Ed.  3,  fol.  7.  There  ariseth  a  new  ques- 
tion concerning  the  statute  of  Winchester, 
about  recovery  by  actions  against  the  county 
where  robberies  were  committed ;  there  the 
case  in  respect  of  the  difficulty  was  referred  to 
the  parliament,  and  there  the  sheriff  was  wstra- 
ed  to  have  his  money. — You  shall  see  a  notable 
case  in  the  Register  fol.  S24,  among  the  writs, 
of  two  that  were  at  York,  and  served  by  :i  clerk 
in  the  Chancery  there  to  appear  at  Rome ;  and 
because  of  this  contempt  they  were  committed 
to  prison,  and  a  writ  came  to  bail  them,  re- 
turnable coram  nobit  in  parliamento :  so  mat- 
ters of  difficulty  were  adjourned  into  pariiamenL 

Westminster  S  cap.  28.  *  In  nova  causa  fiat 
'  novum  remedium  in  parliamento.'  To  resolve 
cases  of  difficulty,  statutes  have  enacted  that 
there  should  be  two  parliaments  every  year, 
viz.  4  Ed.  3,  c.  4,  which  was  a  great  confirma- 
tion of  the  liberties  of  this  realm.  Littleton 
110,  J 80,  parliaments  ought  to  be  frequent.  I 
know  not  bow  it  comes  about,  that  this  king- 
dom which  hath  thus  long  flourished  by  parlia- 
ments, should  now  forget  her  frequent  kind  of 
government  by  parliament,  tvhetber  by  reason 
of  something  past,  or  some  disaster  now  fallen 
out,  that  this  which  is  the  antient  way  (I  do  not 
say  that  parliaments  is  the  government,  but 
kin);s  have  governed  by  them)  is  so  much  out 
of  use  now-a-days. — I  do  not  prescribe  power 
to  the  parliament  to  govern  the  realm,  but  the 
p\iblic  nave  been  governed  by  the  parliament. 
There  was  seen  too  much  of  the  ambitious  hu- 
mour of  some  in  the  last  parliament,  that  stirred 
up  nothing  but  confusion  and  discontentment, 
as  wc  now  feel  it  to  our  great  prejudice. 

Now  I  come  to  precedents.  First,  that  of 
Danegclt  hath  been  objected  t  of  which  there 
were  two  kinds,  as  fir  Henry  Spelman  in  his 
Glossary  obsen-es;  the  one  adpacandum^  the 
other  ad  coercendum  Danot ;  great  sums  of 
money  they  had  to  go  home  again,  from 
12,000/.  to  48,000/.  per  annum  ;  and  it  was 
raised  in  three  ^enrs :  it  was  continued  until 
king  Stephen's  time ;  at  which  time  it  is  said  it 
was  released.  For  my  part,  I  see  not  but  that 
it  might  now  be  put  in  use  as  formerly,  had  it 
not  been  for  those  statutes  of  Ed.  1,  and  Ed.  3, 
before-mentioned :  for  it  was  not  laid  down 
when  tlie  danger  ceased,  but  was  continued 
and  taken  up  by  princes  when  they  had  a  mind 
to  it,  as  by  Willitun  the  Conqueror,  and  Wil- 
liam Rufus;  but  since  these  statutes  it  was 
never  taken  (and  here  he  read  the  words  of  the 
statutes.)  So  if  these  sututes  took  that  away, 
why  do  they  not  bind  in  our  case  ?  Which  is  a 
full  answer,  in  my  opinion,  to  that  and  all  other 
precedents  before  these  statutes:  there  have 
been  shewed  800  on  each  side  ;  but  I  say,  it 
had  been  better  they  had  never  made  use  of 
them.  So  to  all  the  precedents  made  before 
the  smtute  De  Tallagio  non  Concedendo,  I  give 
this  general  answer,  to  be  of  no  force. 

For  the  precedents  in  Hen.  d*s  time,  which 
were  many ;  yet  in  those  commissions  for  pre- 
paring of  galleys,  after  they  were  made  they 
were  at  the  kin^fi  cost :   This  may  be  done  at 
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this  time. — And  with  the  statute  of  14  £d.  3»  I 
AQswer  those  precedents  of  the  10, 11,  Id  Ed. 
3,  and  by  the  way  observe  the  times  that  were 
theo,  chat  statutes  were  forced  to  be  made  to 
remedy  those  evils ;  and  surely  those  were  the 
burdens  and  unreasonable  taxes  which  tbe  king, 
in  the  ISth  year  of  his  rei^n,  confessed  he  had 
oppressed  his  subjects  with,  and  desired  they 
might  be  forgotten,  because  he  was  urged  to  it 
by  his  necessities,  and  not  for  any  ill  end  of  bis 
own,  (and  so  he  caused  the  record  itself  to  be 
read  openly  before  all  the  judges.) 

9  lien.  4,  2  Kich  2.  A  general  assembly 
tailed  and  resolved.  That  money  could  not  be 
raised  but  by  parliament.  Since  this  time,  all 
the  precedents  that  have  been  vouched  were 
fbr  arraying  men,  and  putting  tkera  in  readi- 
ness. 

28  Hen.  8.-  There  were  some  focced  upon 
tl'.c'ir  own  charges  to  go  to  suppress  some  re- 
bels in  Lincolnshire,  but  afterwards  were  re- 
compensed for  their  charges;  saith  the  Re- 
cord, Our  pleasure  is  to  send  a  messenger, 
and  on  a  bill  of  charges  be  shall  satisfy  them. 
I  do  azree,  and  there  are  many  statutes  that 
men  snould^be  arrayed,  as  the  statute  of  Win- 
chester, which  are  only  preparations  to  make 
men  ready. 

Now  for  that  which  hath  been  urged  by  Mr, 
Attorney  excellently  well,  that  the  king  by  the 
law  of  the  land,  hath  a  prerogative  in  the  fands 
and  goods  of  his  sul^ects  ;  so  that  in  some 
cases,  the  sheriff  may  for  him  break  open  a 
man's  house,  and  the  like,  because  otherwise 
he  cannot  execute  justice. — True,  the  king 
hath  such  a  pr.erogative,  and  fit  it  should  be 
used  ;  for  otherwise  justice  could  not  be  admi- 
nistered, as  it  is  in  many  ^ses,  the  sheriff, 
though  a  verdict  by  default,  haih  power  by 
prerogative  of  thelcing  to  break  into  the  house, 
and  give  possession ;  for  ott>er%^'ise  justice  could 
not  be  administered,  if  all  laws  were  con- 
temned :  for  which  contempt  the  king  may  use 
his  power. — Again,  the  kin^  of  his  own  charge 
maintains  his  courts  of  justice,  and  is  bound  so 
to  do,  39  Hen.  6,  3-1  Hen.  G.  And  in  lieu  of 
these  charges  the  law  gives  him  those  fines  and 
other  duties  ;  so  there  is  upon  the  matter  a 
quid  pro  quo ;  but  where  there  is  an  interest  in 
a  subject,  he  cannot  take  it  away  \viihout  his 
consent,  as  he  may  do  it  in  murage  and  pont- 
age, and  the  like  ;  for  there  is  a  particular  be- 
nefit to  the  subject.'  So  I  think  I  am  almost 
at  an*  end  of  answering  the  first  and  second 
part  of  the  precedents ;  the  antient  time  was 
one  way,  and  the  modem  time  another  way. 

In  Ed.  4,  Ric.  3,  Hen.  7's  times.,  they  are 
all  for  wages  of  the  mariners,  certain  allow- 
ances they  had  ;  what  a  week,  what  a  day  is 
set  down. — But  you  say,  here  in  this  case  ap- 
pears no  money  to  be  paid  by  the  subject,  but 
only  for  a  ship  to  be  provided  by  the  sheriff, 
and  not  any  money  to  come  into  the  king's 
purse. — 1  must  conclude  this  part  with  whot  is 
agreed  by  all,  that  if  this  writ  had  been  to  levy 
money,  it  had  been  void. — As  I  do  take  it,  the 
writ  is  to  prepare  a  ship  of  such  a  burden ;  so 


the  skip  is  tlie  matter  :  then  give  me  lea¥e  to 
say  this,  end  I  say,  as  it  appears  plainly  bjr 
the  record,  there  was  no  ship  prepared  at  all ; 
then  if  no  ship,  no  writ  can  be  had  against  him 
for  disobedience.  It  is  known  to  all  the  world, 
it  IS  not  ships,  but  Ship- Money :  Ship-Money 
is  in  every  man's  mouth.  It  hath  a  name  of 
preparing  ships,  but  the  end  of  it  is  to  prepare  \ 
money,  as  in  Yorkshire  12,000/. — If  tne  pro- 
vision of  a  ship  had  been  expressly  alledged,  it 
might  have  been  traversed,  and  therefore  Mr. 
Hampden's  counsel  could  do  nothing  but  de- 
mur  ;  and  by  demurring,  they  con&ssed  n#» 
thing  but  what  is  materially  and  sufficiently 
alledged,  so  that  it  might  have  been  denyed  by 
a  traverse.— :But  you  will  object,  that  I  die 
subscribe  to  a  contrary  opinion,  and  set  mj 
hand  unto  it. — To  this,  lor  my  own  part,  I  must 
say,  and  I  can  truly  say  it,  1.  My  private  opi* 
uion  was  ever  against  it.  I  did  subscribe,  but 
it  was  but  for  conformity  ;  for  it  is  known  u 
all,  when  a  great  number  meet  together,  the 
judgment  is  that  which  the  greater  numbet 
saith :  besides  these  words  to  which  we  sub^ 
scribed  are  no  wise  pursued. 

2.  Our  opinions  were  very  suddenly  required; 
for  the  king's  letter  bears  date  Feb.  2,  and  out 
opinions  upon  it  bear  date  Feb.  7,  following  ; 
and  it  was  in  a  case  wherein  we  never  heard 
any  argument :  and  we  usually  do,  and  God 
forbid  but  we  may  dissent  from  our  private  opi- 
nions upon  a  better  reason  heard.  But  I  am 
of  the  same  opinion  now  that  I  was  then.— But 
it  will  be  said,  we  might  hu%e  done  it  more  ad- 
visedly. Nomanofusbut  sometimes  delivers 
his  opinion,  and  yet  af^er  we  have  heard  an  ar- 
gument, have  changed  our  opinions,  and  gone 
contrary  to  our  former  judgment. 

3.  If  after  any  arguments  heard  I  had  been 
of  the  same  opinion  that  was  delivered,  yet 
this  writ  doth  not  pursue  the  direction  thereof; 
for  though  we  agreed,  that  the  king  might 
char^  in  case  of  a  general  danger,  yet  Uiis  was, 
and  IS  intended,  not  a  danger  of  pirates,  but  an 
imminent  necessity,  and  apparent  danger, 
which  could  not  be  avoided.  For  I  do  agree 
in  the  time  of  war,  when  there  is  an  enemy 
in  the  field,  the  king  may  take  goods  from  tha 
subject ;  such  a  danger,  and  such  a  necessity, 
ought  to  he  in  tlus  case,  as  in  case  of  a  fire 
like  to  consume  all  niihout  speedy  help,  such 
a  danger  as  tends  to  the  overthrow  of  the  king- 
dom. Give  me  leave  to  say,  that  kings  of 
England  have  exercised  great  power  in  taking 
lliis  to  themselves.  17  Hen.  8,  m  the  Cardinal's 
time,  it  was  counted  lawful  to  send  forth  com- 
missions throughout  £ngland,  to  take  a  sixth 
part  of  the  subjects  goods;  whereupon  many 
upon  refusal  were  sent  to  prison ;  the  lord 
Cobham  among  the  lest  sent  to  prison  from 
Huntingdon  to  London  :  at  length  Norfolk  and 
SutVolk  grew  to  such  a  beat  tor  taking  away 
their  goods  in  that  undue  manner,  that  the  king 
was  forced  to  call  a  great  council,  who  sop* 
pressed  those  kind  of  writs  ;  and  the  king  laid 
the  fault  upon  the  cardinal;  and  the  cardinal 
said  it  was  the  advice  of  the  king's  council,  aad 
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they  denied  it ;  so  lie  bore  the  sliame. — So  i& 
the  time  of  qneen  Elizabeth,  who  was  a  era- 
cioMs  and  a  (glorious  queen,  yet  in  the  end  of 
her  reign,  whether  through  covetousness,  or  by 
reason  ot'the  wars  that  came  upon  her,  I  know 
not  by  what  counsel,  she  desired  benevolence; 
the  statute  of  S  Hic.  2,  was  pressed,  yet  it 
^vent  so  far^  that  by  commission  and  direction 
money  was  gathered  in  every  inn  of  court ;  and 
I  myself,  for  my  part,  paid  ios.  But  when  the 
queen  was  informed  by  her  judges,  diat  this 
kind  of  proceeding  was  against  law,  she  gave 
dire^otts  to  pAy  all  such  sums,  as  were  col- 
lected, back  ;  and  so  I  (as  all  the  rest  of  our 
bouse,  and  as  I  think  of  other  houses  too)  bad 
my  20i..  repaid  me  again:  and  privy  coun- 
sellors were  sent  down  to  all  parts,  to  tell  them 
that  it  was  for  the  defence  of  the  realm,  and 
X  should  be  repaid  them  again. 

Now  for  the  exceptions  to  the  writ  itself,  I 
Binst  answer  my  brother  Berkley,  that  no  al- 
Imtion  afterwards  (if  the  writ  be  not  good) 
wnl  help  it.  The  writ  is  said  to  contain  matter 
fofficienr,  *  Quia  datum  est  nobis  in telligi  quod 

*  qnidam  pirate  naves  etbonasubditor*  nostror' 

*  &c.'  ana  lead  our  men  into  miserable  capti- 
vity, and  provide  ships,  mariners,  &c.  *  ad  gra- 

*  vandom  regnum  nostrum/  Now  here  is  no- 
thing for  the  defence  of  the  realm,  no  *  cognos- 
<cimos  hostium  adventus  ;*  as  the  writs  did 
antiently  run.  Again,  pirates  are  to  be  with- 
stood with  ordinary  defence,  which  appertain- 
«th  to  the  king  himself;  but  for  extraordinaij 
defence  against  invasion,  when  the  kingdom  is 
like  to  be  overthrown,  there  indeed  the  whole 
kingdom  is  to  contribute  to  the  defence.  And 
our  resolution  was,  when  such  a  danger  was 
apparent,  the  whole  kingdom  in  danger,  then 
the  defence  to  be  extraordinary. 

But  you  object,  that  tliough  there  be  no  dan- 
j^r  set  forth  in  the  writ,  yet  in  the  mittimus  it 
is  certified,  *  Quod  salus  regni  periclitabatur.' 
—The  writ  issued  4  Aqg.  11  Car.  the  mittimus 
came  not  out  till  near  two  years  after :  now 
the  counsel  perceiving  the  first  writ  was  not 
^sufficient,  they  politicly  add  to  the  mittimus 
this  clause  of  *  salus  regni  periclitabatur :'  so 
this  coming  so  long  afier,  cannot  make  that 
which  was  not  legal  o^  initio,  to  become  good 
by  matter  ex  pott  factum  ;  this  could  not  be 
helped  by  anysubsequent  matter,  as  in  ca^e  of 
m  fine,  &c — ^jThis  was  much  stood  upon  by  my 
brother  Berkley;  but  I  shall  anaw^er  him  with 
two  cases  not  to  he  denyed :  the  first,  Vernon's 
Case  in  the  4th  Report.  A  man  couvevs  land 
to  the  use  of  himself  for  life,  the  reiyainder  to 
I.  S.  for  life,  the  remainder  to  his  wife  for 
her  jointure,  though  in  this  case  I.  S.  die 
l>efore  her  husbund,  so  that  now  it  falls  out 
to  be  as  advantageous  to  the  wife,  as  if  it 
htid  )3een  limited  her  immediately  after  the 
denth  of  the  husband :  yet  it  ii  resolved,  because 
ft  is  o^  so  limited  in  the  beginning,  no  eood 
Joiottire  to  bar  her  of  her  claim  ro  her  dowei 
^Alto  in  Cbenie's  Cu^,  5  Report.  A  will 
Uncertain  (and  so  nor  ^o<k1)  shall  not  l>e  boljirn 
by  an  after^avenneac  subsequent  to  alter  tlie 


estate  :  so  it  is  in  oor  case,  if  the  writ  were  not 
legal  when  it  first  issued,  no  subsequent  matter 
shall  make  itgobd. 

The  writ  commands  the  sheriff  '  et  qooa 
'  rebelles  invenerit*  to  imprison,  and  to  di&truia 
all  such  as  refuse  to  pay.  This  is  directljr 
against  the  statute  of  Mag'  Char*  none  ought 
to  be  distrained  or  imprisoned,  but  by  the 
lawful  judgment  of  his  peers^  and  according  to 
the  laws  of  the  land  ;  it  was  never  cootaiued 
in  any  writ  before,  nor  can  any  such  writ  be 
maintained,;— Besides,  the  words  of  the  writ 
are  to  rate  every  man  '  secundum  statum  et 
'  facultates,'  shall  the  sherifi*  be  a  judge  and 
party?  If  the  assessment  be  done  acconding  to 
the  writ,  he  must  be  judge  and  party:  ne%er 
such  a  writ  before.  All  sheriffs  must  pay  no- 
thing themselves,  or  every  sheriff  must  assess 
himself,  8  Hen.  6,  Dyer  320.  So,  for  the  rea- 
sons aforesaid,  I  hold  the  writ  to  be  against 
law. 

Again,  no  ship  was  prepared :  if  it  had  been 
prepared,  it  had  been  their  own  goods  ;  if  not, 
it  might  have  been  pleaded  that  there  was 
never  a  ship  ;  and  then  the  sheriffs  might  ha\e 
been  punished'for  not  obeying  the  king's  cum^ 
mands. — It  bath  been  said,  he  hath  confessed 
all  T^^atters  contained  in  the  writ ;  whereas  in  a 
demurrer  he  confesseth  no  matter  of  fact,  but 
what  is  sfifficiently  set  down,  30  £liz.  Coke 
23,  resolves  the  same. 

But  to  the  writ  of  Scf  Fa'  I  conceive  it  not 
lef^al ;  no  such  writ  can  go  forth  to  two  she- 
rilFs  of  one  county,  they  being  neither  of  them 
sheriff  at  this  time ;  for  it  went  out  afler  they 
wi  re  out  of  their  sheriff-wick  -.  therefore  some 
return  should  have  been  made  by  inquisition.  I 
never  did  see  or  hear  of  any  writ  that  went 
to  two  sheriffs  of  one  county,  as  it  was  to 
Bucks;  and  so  two  sheriffs  made  two  several 
returns.  Again,  this  money  cannot  be  levied 
by  Sci'  Fa',  because  the  writ  directs  other 
means,  either  to  distrain  or  to  imprison ;  there- 
fore not  by  Sci'  Fa',  for  it  b  contrary  to  the 
words  of  tlie  writ.  And  !>eeing  the  sheriff  hath 
not  followed  that  direction,  be  must  answer  tlie 
contempt. 

But  here  to  answer, my  brother  Trevor ;  I  do 
B^ree  in  some  cases  of  a  certificate,  or  present- 
ment, that  a  bridi^e  was  out  of  repair,  or  a 
hii^lvway  stopt,  there  shall  go  .a  Sci'  Fa' upon 
that;  but  that  tells  to  whom  tne  money  shall 
be  paid.  But  here  the  writ  doth  not  demand 
the  money  to  be  paid  to  the  king  for  not  pre- 
parini;  a  ship;  that  must  be  by  office  or  in- 
quisition  on  record,  if  a  legal  certificate,  as  it  is 
2  Ed.  3,  fol.  2.  The  king  commands  the  she- 
riff of  Leicester  to  su^imon  I.  S.  &c.  to  come 
and  meet  him  with  aid,  to  go  iato  Scotland  ; 
ht-  spent  the  money  to  a  great  value  :  there 
went  a  writ  out  of  the   exchequer  to  attach 

his  man  :  yet  after  long  debates  it  was  held 

t,  the  king  must  be  informed  by  matter  of 
record. 

I  agree,  that  the  king,  as  he  is  lord  of  the 
sea,  nray  lay  impositions  ;  but  then  he  ought  to 
defend  the  merchants  goods  from  pirates.  That 
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(amous  Ca^e  of  Mich'  4  Jac.  in  whioh  case  I 
was  of  counsel,  of  an  Imposition  ot*  5<.  n  tun 
on  currnntSy  one  Bates  stood  oot,  and  would 
not  pay  it ;  adjud|;ed  that  that  Imposition  was 
lawful,  for  the  king  may  lay  an  Imposition ;  for 
he  hnth  the  rule  of  the  sea,  and  hath  power  to 
hinder  morchuuls  to  tratlic ;  and  if  they  trafific, 
he  secures  tht  ir  goods. — To  conclude  with  that 
which  my  brother  Berkley  said,  that  the  sub- 
jects of  EiigUind  are  free  mei^  not  sla\e5,  free 
men  not  vilhiins.  Here  is  no  apparent  neces- 
sity of  any  itivasion ;  therefore  by  law,  tliey 
cannot  be  thu4  compelled  to  part  with  their  in- 
terest in  their  goods.  It*  there  were  any  ap- 
parent necf-.ssiiy,  I  hey  were  nichout  limit  or 
stint.  Thus  have  I^  with  as  much  perspicuity 
as  those  imperfections  which  attend  my  age, 
would  give  me  leave,  set  you  forth  n>y  reasons; 
'  and  witiiout  any  farther  protestation  I  con- 
clude, both  for  matter  and  form,  that  you  are 
Not  to  give  Judgment  for  the  King. 


The  Opinion  of  Sir  JOHN  DENII^AM,  knt. 
one  oi'  the  Barons  of  his  Majesty's  Court 
of  Exchequer,  in  the  great  Case  o^  Suip- 
MoNEY,  presented  in  Writing. 

May  it  please  your  Lordship ;  I  had  pro- 
vided myself  to  have  made  a  short  argument, 
and  to  have  delivered  my  opinion,  with  my 
reasons  :  but  by  reason  of  want  of  re2>t  the  last 
night,  (my  old  disease  beinj»  upon  me)  my  sick- 
ness and  weakness  are  greatly  increased,  inso- 
much that  I  cannot  attend  the  business,  as  I 
desired.  And  if  my  Opinion  be  required^  it  is 
for  the  Plaintiff. 

SerjeantVinn,  Fleet-sireet,  May  20,  1638. 

Sir  John  Denham's  second  CrRTiriCAxr,  di- 
.    rected  to  the  Lord  Chief  Justice  Brump- 
bton,  28  Mail  16S8. 

My  Lords;  Understanding  that  some  mis- 
construction was  taken  by  some,  of  the  decla- 
ration of  my  opinion,  which  I  desired  your  lord* 
ship  upon  the  last  Saturday  to  deliver  in  my 
name ;  for  further  sati2>faction  therein  I  have 
sent  again,  although  I  was  most  desirous  to 
have  passed  my  vote  in  silence  in  this  work  of 
weight,  by  reason  I  heard  not  the  fv^nr  last 
arguments :  yet  I  delivered  mv  opinion  for  the 
]»laintiflr,  which  I  took  to  be  Mr.  Ilarapdcn,  by 
reason  it  appearc-lh  by  the  Record  that  he 
comhig  in  upon  process,  *  Queritnr  de  colore 
'  praemissonim  graviter  vexatum  et  hoc  minus 

*  juste;'  which  satisfied  me  that  he  was  plain- 
tiff; and  therefore  I  now  declare  my  Opinion 
for  Mr.  Hampden  who  did  demur. 

I  shall  only  d«  liver  these  two  reasons  for  tlie 
maintaining  of  my  opinion.  '  The  1st  is,  that 
the  king's  majesty  is  'sola  et  sup  rem  a  Justitia 

*  regni,''  and  the  rule  of  the  law  is  and  hath  al- 
ways been,  that  his  majesty  can  do  no  wrong; 
and  thereupon  ariscth  another  rule  of  our  law, 
which  I  gave  for  my  second  reason. 

Tlie  king's  majesty  being  of  a  corporate  cn- 
^aciiy,  can  neither  t»kc  any  lands  or  goods 
from  any  of  hit  subjects,  but  by  and  upon  a 

vol..    111. 


judgment  on  record,  (according  to  our  daily 
experience  in  the  exciieqiier)  there  must  pre- 
cede some  judgment  in  that  or  some  other  court 
of  record,  whereby  his  majesty  nmy  be  intitled 
either  to  the  lands  or  goods  of  a  subject,  as 
namely  where  seivure  of  goods  is  made  for  liis 
majesty  either  upon  outlawries,  attainders,  or 
matters  of  the  like  nature ;' as  in  casfs  of  sei- 
zures in  the  court  of  Exchequer,  where  seizures 
are  given  by  statutes;  yet  without  a  judgment 
in  tJiut  court  upon  a  trial  for  the  king,  the 
gootls  are  not  t.i  be  recovered  to  the  use  of  tht 
kiujf  as  forfeited. 

Upon  consideration  ivhereof,  and  comparing 
the  same  with  his  majesty's  coyal  writ,  I  find 
no  judgment  thereupon  had  nor  given  ;  which 
were  the  chiefest  reasons  of  my  Opinion  for 
Mr.  Hampden. 


The  AnoiMENT  of  Sir  HUMPHRY  DAVENT- 
PORTj  knt.  Lord  Chief  Baron  of  the  Ex- 
chequer,  in  the  great  Case  of  Suip-MoiNET 
in  the  Exchequer-Chamber. 

My  Lords;  There  have  appeared  unto  us 
upon  this  Record  many  several  arguments,  and 
excellently  made;  it.comes  now  to  my  course, 
to  express  my  own  opinion.  It  appeareth  upon 
this  record,  that  Pasch.  13  Car.  a  Sci'  Fa'  is- 
sued out  of  the  Exchequer  to  the  sheriff  of 
Bucks,  reciting,  Whereas  several  surasof  money 
mentioned  in  a  schedule  to  that  writ  annexed, 
by  virtue  of  the  Writ  4  Aug.  assessed  upon  se- 
vcnd  persons  for  providing  of  a  ship,  were  not 
paid,  whereby  he  was  commanded,  *  quod  scire 
*  faceret,'  to  those  several  persons  in  the  sche- 
dule annexed  named,  to  appe:ur  in  the  Exche- 
quer, Ociab'  Tjjn'  13  Car.  to  shew  cause  \vhy 
they  should  not  p?.y  those  sums  of  money  ps* 
sessed  upon  ihem.  Thereupon  a  Certioraii 
9  Mar.  13  Car.  was  directed  to  the  sheriffs  of 
Bucks,  to  certify  the  sums,  and  the  several  per- 
sons upon  whom  they  were  ossessed,  and  of 
the  warning  ^iven  unto  them  to  pay  the  same: 
The  Certiorari  lining  returned,  and  in  court  in 
April  13  Car.  Then  on  5  May  iliere  came  a 
writ  of  Mittimus  out  of  the  Chancery,  by  which 
the  said  former  writs  were  sent  to  the  barons 
of  ilie  Exchequer;  which  Mittimus  recites  the 
Writ  4  Aug.  and  not  the  Record  itself:  and 
the  barons  are  commanded,  that  they  should 
therei\pon  proceed,  as  by  the  Mittimus  is  re- 
quired. Upon  these  Records,  thus  certified, 
there  issued  out  of  the  court  of  Exchequer  u 
Sci'  Fa'  that  is  now  in  debate,  which  was 
awarded  against  the  parties  mentioned  in  the 
i  schedule;  and  Mr.  Hampden  being  returned, 
hath  appeared,  and  demandeth  Oyer  of  the 
Writ  4  Auij.  11  Car.  of  the  Certiorari  9  Mar, 
13  Car.  and  of  the  Mittimus  .5  Maii  13  Car. 
Upon  Oyer  of  these,  and  reading  them  unto 
him,  as  was  demanded,  Mr.  Hampden  hath 
demurred  in  law,  alledging.  That  the  writs, 
and  every  of  them,  and  the  returns  of  them, 
and  the  matters  thereyi  contained  are  not  suf- 
ficient to  charge  him  with  the  sum  of  905.  on 
Imu  charged  :  and  thereupon  detn&udeih  judg- 
^  u 
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mayor  of  Buckingham,  and  to  the  bailiffs  antf 
burgesses  of  Chippine-Wiccombe,  and  pari$-l)«s 
of  the  county  of  Backs,  *  ct  pro  omnib'  homi- 
*  nib"  of  those  towns,  and  all  others  dwelling 
in  that  county;  these  are  the  persons  mho  are 
charged.  And  by  that  writ,  4  Aug.  they  wi^re 
charged  with  this  particolar,  that  thev  sboold 
before  the  1st  of  March  then  following  at  their 
own  costs y  prepare  and  provide  a  ship  of  w^ 
of  450  tons,  furnished  and  fitted  with  men, 
ammunition,  and  victuals,  to  be  brought  to 
Portsmouth  at  their  cbarge,  at  or  betore  the 
said  1st  day  of  March  ;  and  from  thence,  v> 
be  maintained  at  their  own  proper  costs  aod 
cliarges,.  for  the  space  of  26  weeks  then  nex: 
following,  to  attend  such  noble  persons,  to 
whom  the  king  should  be  pleased  to  commit 
the  custody  of  the  sea,  and  to  pursue  their  di- 
rections. 

The  Second  sort  of  those  two  mandates  de- 
scends from  the  per^ns  to  whom  the  writ  txs^ 
directed  unto  some  few,  and  that  is  upon  the 
matter  to  tlie  sheriiT  of  Bucks,  and  to  the 
mayor  of  Buckingham,  and  the  bailifis  and 
burgesses  of  Chipping-Wiccombe  :  to  tl>ese  is 
given  and  limited  a  power  by  the  writ,  distii- 
buti%'ely,  as  therein  is  appointed,  respectire!; 
to  tax  and  assess  the  whole  county,  *  secundum 
*  statum  et  facultutes/  And  those  that  they 
should  find  to  be  rebels,  they  should  distrain 
tliem,  or  by  any  due  means  commit  them  to 
prison,  there  to  remain  until  his  majesty  sends 
fotth  an  order  for  their  deliverance.  This  I 
do  conceive  to  be  the  end  of  those  two  man- 
dates mentioned  tind  comprised  in  the  Writ  4 
Aug.  11  Car. 

After  this  Writ  4  Aug.  11  Car.  almost  a  year 
and  an  half,  then  cometli  the  Certiorari  out  h 
chancery,  dated  9  Mar.  12  Car.  directed  to  the 
sliCriff  of  Bucks,  who,  with  the  other  referees, 
should  certify  unto  the  king  the  names  of  soch 
persons  as  were  assessed,  and  what  they  were 
assessed,  and  who  have  performed  the  assess- 
ment, and  who  not.  That  writ  was  returnable 
U6  April  then  next  following.  And  therein 
Mr.  Hampden  appears  as  a  defendant  to  the 
Sci'  Fa';  then  in  was  he  certified  to  have  been 
taxed  to  the  sum  of  20i.  for  his  lands  in  the 
town  of  Stoke  Maodeville,  and  that  he  did  re- 
fuse to  pay  it,  and  did  not  pay  it  unto  him,  nor 
any  of  the  collectors  that  were  appointed. — 
This  being  returned  into  chancery,  and  no 
order  tliere  made,  or  any  rule,  that  the  i^oR 
imposed  on  Mr.  Hampden  should  be  paid,  o 
Mail  then  following,  in  the  same  term  conieth 
a  Mittimus,  reciting  the  effect  of  those  writs, 
which  is  directed  to  the  loid  treasurer  and  bo- 
rons of  the  Exchequer;  herein  the  tenor  of  the 
writ  (and  not  the  writ  itself)  is  certified  into 
the  Exchequer:  and  withal  it  certifieth  the 
rest  of  the  record,  together  with  the  schedule 
annexed  to  those  writs ;  and  by  that  it  is  com- 
mended to  the  court  that  they  should  proceed 
to  do  for  the  further  receipt  and  collection  of 
the  sums  behind,  as  by  the  law  and  custom  of 
the  kingdom  of  England  should  be  required.— 
And  upon  this  certificate  here  coneth  a  writ 


nicnt,  if  the  king  will  be  pleabed  any  furtlicr  to 
proceed  upon  this  writ.  To  ihi^  demiuTcr,  thus 
tendered  by  Mr.  Hampden,  Mr.  Attorney  Iiath 
joined,  alledging,  That  tlie  writs  mentioned,  and 
all  of  them,  and  the  matters  therein  contained, 
are  good  and  anincient  in  law  to  charge  the  de- 
fenduht  with  the  sum  of  20f.  and  demandeth 
judgment  thereupon  for  the  king ;  and  that  the 
defendant  Hampden  should  be  charged  with 
thesumof20«.  and  thereupon  make  satisfac- 
tion ;  but  to  whom  is  not  expressed  upon  the 
record.  This  demurrer  being  thus  warily  joined 
on  both  sides,  there  have  been  sevend  argu- 
meuta  thereupon  at  the  bar  and  bench,  excel- 
lently, no  doubt,  argued,  and  very  fidly.  There 
hath  been  introduced  and  pressed  tu  the  court 
("hereof  there  hnve  l»een  several  notes  deli- 
vered) a  number  of  records  appertaining  to 
the  question ;  fo  far  forth,  that  in  one  of  the 
aigumeni!>  at  the  bar,  there  were  vc^^'^'^'b' 
veil  remembered,  at  the  least  above  300  re- 
cords, and  ^reat  authorities. 
'  Upon  this  record,  the  demurrer  being  thus 
joined,  my  purpose  is,  after  my  meanness,  (not 
being  able  lo  give  an  account  of  every  parti- 
cular) to  make  a  summary  collection  of  \^  hat 
I  shall  say,  and  with  that  bhortness  and  brevity 
that  appertains  to  be  (the  weight  of  tiie  cause 
not  deserted)  upon  the  duty  of  my  plncc,  and 
upon  my  oath,  which  I  have  learned  and  hold 
to  be  '  ligamentum  fidei  inter  Oeum  et  animnm,' 
to  declare  unto  this  court  what  I  do  conceive 
to  be  just  upon  the  question  arising  upon  the 
records,  wherein  my  meaning  is  to  retain  my- 
self unto  the  parts  of  the  record.  Judgment  is 
not  here  to  be  given,  but  a  judicial  advice  ;  and 
according  to  the  number  of  voices  here,  judg- 
ment must  be  given  in  the  exchequer,  without 
respect  to  any  of  our  particular  opinion^  who 
sit  m  this  court.  I  shall  do  my  beat  endeavour 
to  open  unto  you  such  qOestioiis,  as  do  appear 
to  me  upon  the  record  to  be  aptly  and  fitly  de- 
hated  before  us. 

The  state  of  the  question  out  of  the  record 
will  appear  to  be  this.  That  4  Aug.  11  Car. 
there  issued  out  of  chancery  a  Writ,  not  re- 
toniable  unto  the  sheriif  of  Hu.cks  :  This  Writ 
was  *  inter  breva  irretomabilia,*'  according  to 
the  stile  in  that  court,  and  in  the  court  of  ex- 
chequer. By  tliis  Writ  4  Aug.  which  1  iio  con- 
ceive to  be  the  original  main  grnnnd  of  this  re- 
cord, it  appears  what  wai  the  occasion  and 
|round  that  writ  was  awarded.  It  was  touch- 
ing and  in  respect  of  certain  grievous  incur- 
sions by  the  pirates  upon  the  sens,  who  coum'iit 
depredations,  and  take  the  eoods  and  mer-, 
chandize,  both  of  the  king's  bubject?  and  others 
that  traffic  here,  and  curry  them  into  cnptivity; 
and  this  is  said  to  be  to  the  great  damaue  of  tiie 
kingdom. — That  the  limes  were  dangerous,  and 
hostile  times,  *  tempora  hostilia ;'  and  there- 
fore, it  was  fit  there  should  be  a  convenient 
remedy  provided  by  the  kingdom  for  defence 
thereof;  and  thereupon,  in  that  writ,  two  se- 
veral mandates  or  conmiknds  are  imposed. 

The  first  was  a  command  and  direction  to 
the  sheriff  of  the  county  c>f  Bucks,  and  to  the 
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of  Sci*  Fa*  directed  to  the  sheriff  of  Backs,  to 
give  notice  to  the  persons  that  were  defaulters, 
that  tbev  should  appear  and  shew  cause,  ^if 
they  could  say  anjr  thing,  why  they  shoulcf  not 
be  charged  tlierewith  according  to  the  laws  and 
cu&toms  of  the  realm ;  and  the  writ  is  so  re- 
turned :  and  upon  that  return  Mr.  Hainpdeu 
appears  upon  the  day  in  person,  and  afler  Oyer 
of  the  proceeding,  hath  demurred. 

Upon  this  record,  this  heing  the  case,  and 
the  demurrer  thereupon  joined,  we  are  to  see 
wliat  is  tlie  law  and  custom  of  England  upon 
the  matter  extant  iu  the  record;  for  I  intend 
not  to  expatiate  beyond  the  record,  but  to 
Slick  close  to  it,  as  it  is  in  the  case  now  de- 
ending  in  court,  upon  this  record:  and  therein 

shall  confine  mysel(  to  sonic  few  general 
beads,  I  shall  not  be  long  in  any  thing. 

The  first  thing  is,  Whether  tliese  two  powers 
and  miindates  mentioned  in  the  Writ  4  Aue. 
11  Car.  (the  original  ground  of  this  suit)  the 
one  for  preparation  of  a  ship  and  furniture,  and 
of  the  rcbidue  therein  mentioned;  and  the 
other,  for  taxation  at  the  pleasure  of  the  she- 
riffs, tind  other  persons  to  whom  it  is  referred, 
anjj  that  expressed  upon  the  motives  of  the 
Writ  4  Aug.  whether,  I  say,  that  these  same 
mandates  were  and  are  good  in  law,  according 
to  the  law  and  custom  of  the  kingdom  of  Eng- 
land, upon  the  matter  of  this  record ;  that  is 
the  first  question  :  if  that  do  fail,  then  the  Sci' 
Fa*  is  at  an  end.  If  there  be  no  legal  charge 
imposed  upon  the  country,  then  he  ought  to  be 
discharged. 

The  second  question  is  upon  the  principal 
head;  admitting  these  were  legal  in  themselves, 
according  to  the  tenor  of  the  writ,  to  see  then 
how  it  IS  reduced  by  the  record.  Therein  I 
shall  offer  to  consideration,  whether  on  this 
certificate  on  the  Writ  9  Mar.  out  of  Chancery, 
after  the  time  so  past  for  exrcution  of  the  first 
writ  which  is  irreturnable,  that  upon  that  it  be 
so  legal,  and  according  to  the  course  of  law 
conveyed  over  by  the  record  to  be  a  suliicient 
ground  and  warrant  of  the  Sci'  Fa'  here 
brought,  is  the  second  question. 

The  third  question:  this  writ  of  Sci'  Fa* 
being  issued  out,  and  tlip  defendant  having  ap- 
peared, and  demurred  m  law,  whether  here- 
upon there  be  such  matter  therein,  that  they 
may  charge  the  defendant  w  Uh  the  sum  im- 
posed upon  him,  so  that  the  king  may  have  a 
judgment  and  execution  upon  it :  that  I  con- 
ceive to  be  the  last  question. 

This  case  is  a  case  of  very  great  weight,  and 
doth  nearly  concern  every  one  of  us  to  have  an 
especial  eve  unto  it.  It  is  an  usual  question 
in  our  books,  \> hereof  we  have  much  view. — 
However  it  be  in  the  record,  to  which  we  jure 
now  tied,  it  concerns  the  prerogative  of  the 
king,  and  the  estate  of  the  subject.  In  my 
conscience  I  think,  for  the  act  that  was  done 
was  a  gracious,  honourable,  and  royal  act,  and 
proceeding  upon  just  cause,  that  there  should 
be  a  present  remedy  for  avoiding  the  inconve> 
nience  that  did  appear,  no  doubt  for  our  good. 
Herein^  though  it  be  known  to  every  one  that 
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knoweth  mc,  but  irspeciully  to  myself,  if  I  par- 
take of  the  rule  that  every  man  is  bound  unto, 
nosce  teipsum,  I  know  withad,  that  no  map  is 
more  bound,  nor  owcth  a  more  tender  care  to 
preserve  the  king's  prerogative,  and  to  do  that 
which  may  advance  the  same,  as  we  are  all 
bound  to  do  by  the  great  oath  that  we  have 
taken  upon  our  promotion:  and  in  that  paiti- 
cular,  1  profess  none  more  bound  than  my&elf. 
— Upon  this  I  have  been  told,  and  I  have  truly 
looked  into  the  records,  so  far  forth  as  my 
meanness  will  gi^e  leave;  and  acconliAg  to 
what  I  understand  of  the  law  and  the  custom 
of  the  kingdom  of  England,  to  be  upon  this 
record,  I  must  needs  say,  tiinugh  I  do  confess 
for  my  own  particular  unwillingly,  that  upon 
this  record  Judgment  ouoht  to  be  given  for  the 
Defendant,    *  Quod  Johannes   llunipdun    fcit 

*  quietus,  &;c.'  however  with  submission  to  tho 
greater  vote  of  my  brothers. 

For  first,  I  do  conceive,  that  this  charge, 
thus  commanded,  and  thus  taxed,  is  not  u  ar- 
ranted  by  the  laws  and  customs  of  the  kingdom 
of  England:  and  &haU  therefore  offer  to  the 
consideration  of  the  court,  the  several  discus- 
sions upon  the  wrir. 

First,  For  the  Writ  4  Aug.  11  Car.  directed 
to  the  sheriff  of  Bucks,  tA  the  mayor  and  bur- 
gesses of  Buckingham,  and  bailiffs  and  bur- 
gesses of  Chipping- Wiccombe,  *  et  probis  humi- 

*  nibus  com'  Bucks;'  hereby  are  they  charged 
upon  their  allegiance,  that  they  should,  before 
March  1st  following,  prepart  at  their  own  costs 
and  charges,  '  per  probos  homines,'  through- 
out all  the  county,  a  ship  of  war  well  furnished, 
and  that  the  same  ship  of  war  they  shall  main- 
tain at  their  own  costs  and  charges,  for  the 
space  of  26  weeks,  to  attend  the  king's  navy, 
for  the  custody  of  the  sea,  as  the  king  shall  ap- 
point and  direct. 

This  first  point  I  take  is  not  warrantable  by 
the  law  and  custom  of  England;  in  respect, 
being  a  matter  of  so  great  a  charge,  and  by 
them,  being  an  inland  county,  impossible  to  be 
performed  to  prepare  a  ship  before  that  time, 
being  no  maritime  county,  but  an  inland 
couuty :  this  I  do  take  in  itself,  that  this  is  not 
a  charge  to  be  imposed  upon  a  county,  by  the 
name  of  <  probos  homines,'  or  of  the  particular- 
men  there  named,  except  it  were  by  their  own 
consent  and  approbation.  And  with  their  con- 
sent I  agree,  a  charge  upon  «  probos  homines,' 
so  tliey  receive  nothing  to  their  own  uses,  is 
good  enough;  whereof  I  find  one  excellent  re- 
cord, 24  Ed.  1.  A  %vrit  that  issued  out  of  the  . 
£xche<|uer,  and  whereof  there  is  the  record 
remainmg  to  this  day  inrolled  and  certified  to 
be  a  true  copy :  there  it  is  ^directed  in  case  of 
necessity,  when  the  king  is  absent  beyond  the 
sea,  upon  information  of.  the .  discovery  of  a 
present  and  instant  invasion  of  the  enemies  in 
Flanders  and  France,  under  colour  of  coming 
as  fi&hermen  to  surprize  the  town  of  Yarmouth, 
and  all  the  parts  of  the  coasts  thereabouts ; 
the  lord  treasurer  that  then  was  (the  king  being 
beyond  the  sea)  the  under- treasurer  who  had 
the  custody  of  the  sca^  and  the  barons  of  the 
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Bdt  if  it  come  to  a  fyriher  question  titat  if 
there  l#c  us.y  t\ecutioo  to  be  done  where 
an'.  1 1. or  niiv  be  prejudiced,  he  cannot  do  it, 
as  t'>  ini])a:inel  a  jtirv  up>)ii  a  writ,  where 
he  i^  a  |i;iitv,  which  may  prove  a  prejudice  to 
nnoiher ;  for  it'  he  do,  it  i»  not  lawfully  done,  as 
it  is  in  I)\tr,  fol.  «,  9.  Of  the  sheritV  in  a  com- 
mon recoVLfv.  S?o  upon  these  anihoritie*,  f«»r 
I  he  il^^t  r|iu>srion,  I  hohl  it  inanitest,  that  this 
act  \sU\cU  (he  ^herlt^  is  chmucd  to  do,  is  after- 
ivanl^  hy  ihi-s  •^ccond  powtr  discharged  :  the«c 
two  power*  do  not  C4»hire,  and  therefore  are 
ncit  warratited  hy  the  lans  and  customs  of  the 
realm  of  Knjand. 

(.'onrernnij;  the  first  question  my  opinion  i^ 
cK:ir,  thai  il.rrc  is  a  ir.ateiial  and  lej»ai  cxccp- 
ii»»n  a|.j«»  urJDu  on  the  »^e!f-bame  writ.  My  rea- 
M)ii  !•»,  the  «'hf  ntV  is  the  ^niAl  mVicer  of  the  coun- 
ty; but  wiien  he  must  do  it,  I  take  it  loyally,  he 
uiqljt  to  do  it  urcordinj;  to  the  duly  of  his  place 
hy  the  l:iw  of  England ;  tliat  i  do  not  take  to  be 
at  his  will  and  plia«>ure  (o  hiy  one  thing  upcm 
«>ne,  and  anotlier  thing  upon  another;  for  my 
part,  I  conceit e  this  must  be  done  *  per  sacra- 

*  nientum  ;'  he  is  not  to  bo  judge  in  case  of  un- 
certainties, when  a  divi>ion  of  charge  and  taxes 
is  to  be  made ;  w  liere  things  are  put  ffk  certainty 
in  any  of  the  kino's  court?,  there  he  may  execute, 
as  take  a  man's  goo<ls,  imprison,  &c.  but  in 
ca^e  of  uncertainty,  the  law  liath  annexed  to  his 
oftice  a  way  and  means  hnw  to  reduce  the  thins; 
in  a  certainty,  and  that  is,  *  per  sacrament'  pro- 

*  boruni  hotninum  :*  as  in  the  case  of  parcener*, 
if  thev  have  a  mind  to  make  partition  of  their 
inheritance,  they  may  do  it  by  agreement  be- 
tween thcin  if  they  will,  or  by  making;  of  lots 
by  a  third  person,  and  the  elder  shall  chuse  ; 
but  if  she  herself  make  the  partition,  ^he 
i^hall  not  both  divide  and  ihuse  ;  that  al- 
ters I  he  ca*c  Car  execution,  when  it  is  in  pro- 
pria persona.  Bui  admit  they  c;innot  apree, 
the  judgment  of  the  lawis,  tliat  the  sheriff  shall 
go  in  his  proper  person  into  tlic  ground  ;  shall 
he  at  his  discretion  make  the  partition  as  he 
plea>eth?  No:  The  Judgment  is,  the  shcrilT 
shall  go  in  person  unto  the  land,  and  that  there 

*  per  sacramentum,  per  inquisitionem,'  to  be 
taken  by  chosen  jurors,  they  must  consider  of 
it ;  upon  such  a  thing  s'>  done  <  per  sjjcramen* 

*  tuni,'  then  indeed  it  is  in  the  sheriff's  power, 
he  may  now  chuse  whether  he  will  prefer  the 
elder  or  the  younger.  But  for  our  case,  that 
this  should  be  done  hy  a  sheriff,  by  his  discre- 
tion, whilst  the  interest  of  several  persons  b 
concerned,  is  as  it  were  to  make  a  rape.  I  do 
not  find  that  in  any  book  of  law,  I  must  confess. 
In  that  act,  which  is  done  by  the  law,  there  can 
be  no  error  or  partiality ;  so  in  Fitz.  Na'  Br'  in 
his  writ  De  Onerando  pro  rata  Portionc,  see 
what  there  is  to  be  done:  itgoeth  to  the  sberitf, 
he  is  trusted  with  the  doing  of  this,  but  he  is 
trusted  by  legal  means;  what  shall  he  thera 
do  ?  where  20  acres  of  land  held  of  the  king  in 
chief,  they  ore  sold  to  se>eral  hands,  there  must 
he  a  writ  De  One  rand  a  pro  Rata  for  discharg- 
ing of  the  rent;  but  this  must  be  done  *  per  sa- 

*  cramcntum/  not  by  the  sole  power  of  the  she* 


Kxrlu'^ucr,  c:u;^ed  a  \»  r"t  to  he  dl-.  ricd  to  the 
bailjtt">  *  pri»hi<  h'MinMtt>«ia'  ofihdttouii:  a'i<l  no 
doulft  ofit,  ni  !!»*•  ii".''/rnnjt  of  our  pre  1.  rt^>.>r 
liiin-^clf,  w  J  ^  U'l;)'!  lav  ,  au.l  the  wile  legally  e\e- 
cuted  upon  ihc  in*l..nt  ne*"c>siry  appertr.ng. 
But  Fortesrtie  bprak^  not  f^o  nruh  of  the  ne- 
cesfciiy,  as  hath  been  observed  :  thereh»re  it  is 
not  good  to  cou'^IikIc  up»n  ^oine  «:eiieral  words 
in  him, that  ni  nir.i^M)!  nv(v-  .:iv  ihechari;r('nn 
lie  laid;  for  ti;e  »••  n^ji*  fif  the  whole  liook,  cjn- 
*i{l(  red  ivell,  will  ii<>t  wjirrant  it :  liie  intint  of  ] 
it  ii  not  againil  c.<  s  of  t\tn  tnity.  Yon  see 
not  in  the  cuhc,  hut  ihui  tiu»uin  the  n^rnl  j 
course  mu.st  be  ob^ervf-d,  uri  online  to  the  law 
and  cnsto'n  of  the  ki.>i:iloni  of  F»»'  1  lud. — Hut  ! 
w{.<«n  I  d;»  r<jii«'id(T  of  iIh"  f  r^t  «  n  170  of  pre-  1 
p'lrinj:  a  ^!^•l|>  at  «ii<  ir  own  ^li  uLt  -,  ;i"d  of  the 
totibiiiuMtj.'n  of  the  iiL'M  eluii^c  i.i  il.e  same 
writ  for  tn\aUon,  I  t\o  ntt  VLe,  nor  I  cisniiot 
j)erce)ve,  how  the  siuic  do  agice,  hut  that  the 
one  is  repni^tinnl  nnto  the  other;  f«»r  that  the 
f<iiTn<  r  pari  c«>'ncnands  the  rh»r«:e  tc»  be  i;ene- 
rHi!v  by  :ill;  and  hy  thi>  last  p<»wer  it  is  hinited 
to  bo  done  hy  a  paaicular  person,  and  that  to 
be  done  at  his  will,  and  as  he  shall  think  fit; 
^vherehy  the  •»herilT,  mayor,  and  U.ihff,  ihns  em- 
ployed, arc  exchidttl  from  the  cKar::e;  for  they 
ran  do  no  act  upon  th4<nse)\rs.  It  siionlii 
])Hvc  been  done  *  per  sacramentum  prolK>rum 

*  homuium,*  c.>n«»ideriuj;  ihe^e  two  diiTcrent 
powers.  1  hold  the  law  so  to  be  clear  in  this 
point.  It  appears  not  u|>on  this  record  that 
they  were  assenting  unto  it,  or  agreed  upon 
nny  ordinance  hci-ein. 

Now  the  power  of  the  preparation,  upon  the 
nhole  it  is  on  the  sheiiff  himself,  mayor,  bailiflfb, 

•  probos  homines*  nnd  all;  but  when  you  come 
to  the  latter  iptofacfo^  hy  the  laws  and  customs 
of  the  realm,  a  great  part  of  the  former  charge 
is  removed  directly  from  thosothat  were  charge- 
able: power  of  taxation  is  appointed,  to  whom? 
to  the  sheriff,  and  how  can  he  tax  himself?  he 
and  all  his  estate  within  the  county  of  Bucks 
under  tlie  first  charge,  and  all  (iisrhar^red  by  the 
power  of  taxation  hniitcd  in  the  second  clause: 
and  therein  I  take  it,  that  this  same  is  notletial 
according:  to  the  cust.ims  and  laws  of  Engl-^d, 
the  one  doth  not  ajircc  with  the  other.  If  you 
ask  me  the  reason  <»f  it,  my  brother  Hut  ton 
hiith  qiven  it.  The  charge  is 'upon  tiie  sheriff, 
and  *ti*  not  possible  for  the  sheriff  to  tax  him- 
self, he  cannot  find  himself  in  ^<rrfM/r*,  he  can- 
not c(*inmit  himself  to  prison,  thereto  remain 
till  such  time  as  the  king's  majesty  shall  deliver 
him  ;  that  he  cannot  do.  So  for  the  other  re- 
ferees of  Bnckin^hain  and  Chipping  Wiccombe, 
exempted  likewise;  if  they  con  do  this,  then 
clearly  the  former  charge,  imposed  by  the 
fir*.t  and  said  to  be  done  by  them  all,  is  out  of 
doors. 

Now  it  cannot  be  done,  accord  i.i;;  to  the  law 
of  England,  ufion  the  sherilV  or  upon  his  land. 
The  point  I  think  is  very  evident  in  our  books. 
ia  11«  n.  R.  If  a  dc-t'endaut  iliat  is  sheriff  be  to 
he  summoned,  an  I  he  n  turn  that  he  cannot  do 

it,  justice  H said  that  return  was  not  20od, 

ioT  that  he-  roi-ht  summon  himself.    8  Ed.  5. 
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rilT.  Hereof  I  find  a  notable  preo^ent ;  it  is 
true,  it  is  not  in  our  books  of  4aw,  but  in  un  his- 
torian; jeX  he  doth  set  it  down  in  that  manner, 
that  a  man  maj  trust  him  so  far.  Matth.  Par. 
he  saith,  and  sheweth  us  that  17  Hen.  3,  eight 
vears  after  the  makine  of  Mag'  Char*  authorized 
\}y  parliamenr,  that  the  king  himself  in  his  par- 
liament was  pleased  (accoi^ing  to  the  institu- 
tions of  purliament)  to  require  *•  concilium  ct 

*  auxilium/  for  the  king's  wars;  where,  hy  the 
way,  let  me  observe,  that  *  auxilia '  from  the 
subject  granted  tlie  king  in  parhnnient  are  not 
merely  voluntary,  but  duties,  to  give  monies  for 
supply  of  necessities  of  state;  and  in  that  I 
agree  with  the  opinion  of  my  predecessor,  Ho. 
Chief  Baron,  19  Hen.  G.  Tlie  kinj^  is  bound  to 
defend  the  kingdom.  The  suine  law  that  binds 
him  to  the  defence  of  the  whole  realm,  gives 
the  king  a  right  of  inheritance  to  claim  subsi- 
dies for  the  defence  thereof.  But  to  retam  to 
Mat.  Paris:  It  appearetb  there  that  the  king  In 
parliament  did  demand  aid  of  his  subjects, 

*  concilium  et  auxilium,'  their  counsel  as 
they  were  bound,  their  help  as  they  were 
able.  It  is  said,  that  they  made  ^choice  of 
the  earl  of  Chester  to  give  their  answer, 
who  at  first  held  it  not  fit  to  do  it,  allcdging 
their  estates  were  but  weak,  that  by  the 
laws  of  the  kingdom  they  that  had  been  there 
in  person,  they  for  their  escua(;e  might  not  be 
troubled.  The  prelates  they  were  more  cour- 
teous in  their  answer,  they  desired  time  to  as- 
semble themselves  together,  many  being  fiir 
distant:  thereupon  was  a  time  assigned,  till 
Mens*  Pasch*.  In  the  mean  time  they  all  con- 
sidered, the  lords  on  the  one  side,  and  the  lords 
.spiritual  on  the  other  side;  and  being  dcmand- 

yed  a  fifteenth  of  their  ^oods,  they  answered,  so 
^  as  tliey  might  have  their  ancient  laws  establish- 
ed to  them,  for  which  they  had  been  so  much 
troubled,  they  would  willingly  assent  unto  it. 
The  king  consented  unto  it,  and  thereupon 
Magna  Char*  was  there  confirmed  upon  grant  of 
a  fifteenth  to  his  majesty.  But  when  they 
came  afterwards,  they  did  all  agree,  that  for 
necessity,  and  for  the  king's  charges  in  his  wars 
which  did  require  a  speedy  supply,  they  were 
contented  to  yield  \p  him  a  fourth  part  of.their 
goods,  to  be  levied  in  this  manner,  that  is,  (for 
so  it  is  mentioned  expressly  in  Matth.  Paris, 
and  the  form  is  there  set  down  de  verba  in  vcr- 
bum.)  I  have  it  here  to  read  it :  that  every 
sheriff  within  liis  county  should  return  a  juror  in 
every  town :  that  to  four  gentlemen  of  good  va- 
lue, and  accounted  principal  men  in  every 
town,  power  is  given,  that  they  shall  do  (as  a 
jury,  to  set  forth  upon  their  oaths)  assessments 
reasonable  according  totlieir  estate  and  power; 
and  because  it  appeared  then  there,  (the  very 
exception  now  taken)  that  the  assessors  could 
not  tax  themselves,  though  they  had  power  to  tax 
the  residue,  therefore  a  power  was  given  to  two 
otliers  of  every  town,  and  they  should  be  sworn, 
and  upon  their  oaths  tax  the  four  former  asses- 
sors. This  tells  unto  me,  what  the  antient  and 
usual  manner  was  of  taxes  and  assesses  by  the 
custom  of  England.    The  maimer  was  not  at 


the  voluntary  pleasure  of  the  great  officer  of 
the  county ;  but  they  that  did  tax  others,  should 
be  taxed  by  others.  And  this  opinion  is  di- 
rectly in  Muith.  Paris,  that  the  laws  of  Bug- 
land  were  so.  And  thtrelore  for  my  own  part, 
for  the  sheriiT  to  tax  at  his  discretion,  1  know 
no  law  for  it. 

Stat.  1  £d.  3.  By  the  true  record,  according 
to  the  manuscript  of  the  Exchequer  Book  here, 
in  French  it  is  chap.  7,  and  so  it  appenrcth  in 
the  Tower  there  inroUed:  it  is  expressly  there 
upon  a  complaint  made,  that  they  held  them- 
selves aggrieved  with  an  assessment;  their 
grief  was,  that  whereai  aid  was  granted  to  the 
croivn,  more  than  formerly  was  used,  &c.  and 
taxes  not  rightly  laid  upon  them  by  the  sheriff 
and  commissioners :  this  grie\'ance  ^us  com- 
plained of  in  parliament,  and  the  manner  of 
their  taxing  disliked,  the  king  saith  tiiat  from 
thenceforth,  the  taxations  and  assessments 
should  be  made  as  in  ancient  manner,  and  not 
otherwise.  Here  is  an  express  negative,  no 
taxes  to  be  done  but  by  jury ;  which  exclude* 
in  my  opuiion  this  same  tax  thus  done,  that  is, 
by  his  own  power  and  discretion  is  not  warrant- 
able by  the  law  of  the  land.  And  herein  g\v% 
me  leave,  as  I  think  in  my  conscience,  an  J  as 
I  think  the  truth  is,  if  this  inconveniency  had 
not  tended  to  a  grievance  in  very  many  parti- 
culars, we  should  never  have  heard  of  this  ques- 
tion ;  but  by  this  means  it  cometh  in  question, 
both  the  one  and  the  other :  for  the  act  itself, 
it  is  a  gracious  and  a  royal  act.  .  It  is  requisite 
and  necessary,  as  the  state  and  condition,  if  it 
so  appears  upon  this  record,  of  the  kingdom 
may  be  in,  that  there  be  a  supply  according  to 
the  necessity:  for  the  king  is  lord  of  the  sea; 
as  it  wa^  argued  at  bar,  in  a  cause  brought 
before  us  the  barons  of  the  Exchequer,  where 
we  did  unanimously  agree,  and  arljudge  that 
the  king  was,  and  is  in  my  conscience,  rightly 
true  lord  of  the  very  propriety  and  ownership 
of  the  seas.  The  occasion  upon  which  this 
grew  a  question  was  as  I  conceive,  upon  the 
writing  of  two  l>ooks:  the  one  called  Mare  Li- 
berum,  that  no  ownership  of  the  sea  should  be- 
long to  the  king ;  whereas  it  is  the  sea  of  our 
sovereign,  and  defence  by  sea,  under  Almighty 
God,  that  is  our  protection  ;  and  if  we  should 
suffer  any  else  to  have  an  interest  in  it,  it  would 
hazard  the  whole  kingdom.  But  in  answer  to 
this  book,  Mr.Seld^n  hath  tvrotevery  learnedly 
a  notable  book  called  Mare  Clausum,  approved 
of  by  his  majesty,  and  inroUed  in  the  Exche- 
quer by  command  from  his  majesty,  tliere  to 
remain.  But  since  there  is  another  book  writ- 
ten, which  I  had  at  my  argument,  by  one  Pon- 
tanus,  directed  to  the  great  chancellor  of  the 
king  of  Denmark ;  and  he  undertaketh  therein 
to  make  an  answer  to  every  particular  chapter 
in  Mr.  Sclden's  book ;  and  truly,  as  I  think  in 
my  opinion  though  weak,  Mr.  Selden  hath  a 
judgment  in  law  against  htm  upon  a  nihil  dicit. 
Of  how  great  consequence  the  dominion  of 
the  sea  is  to  this  kingdom,  who  knows  not  ?  So 
that  without  question,  the  tax  was  very  fit  to 
be  done,  if  the  power  given  to  the  sheriff  bad 
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been  as  warrantable.  But  this  same  second 
power,  to  free  Mmself  and  Iny  it  apon  the  resi- 
due, is  not  Kood,  nor  warrantable  by  the  law. 
Thus  much  for  the  first  question  concerning  the 
powers  contained  in  the  writ  4  Aug.  which 
doth  not  resort  to  the  rule  and  custom  of  the 
kingdom  of  £nglaiid. 

In  ttie  next  place,  let  us  see  whether  the 
writ  mentions  causes  sufficient  for  thj  issuing  of 
it.  For  the  incursions  of  pirates  I  conceive  it 
DO  just  cause  :  but  the  expressions  in  the  writ, 
as  *  quia  datmxi  est  nobis  intelligi,  ut  informa- 

•  tur,  vulgaris  opinio  est  et  rumor  est,  &c.'  If 
the  king  undertake  it  upon  this,  he  is  not  to 
shew  how  he  disco vereth  it.  I  am  satisfied  in 
my  opinion,  upon  view  of  the  precedents,  it  b 
suihcient  if  the  king  do  alledge,  '  quia  datum 

•  est  nobis  intelligi/  or  •  quia  intelleximus,  &c.' 
it  is  enough,  for  it  is  so  in  these  precedents, 

*  quod  vulgaris  opitiio,  &c.'  All  these,  or  any 
of  these  containing  such  a  matter  that  the  king- 
dom is  in  danger,  I  agree  the  same  doth  con- 
chide  the  pnr^,  and  chat  the  king  is  the  sole 
judge  of  it.  The  case  is  not  traversable,  the 
writ  must  be  obeyed,  agreeing  with  the  laws  and 
customs  of  England. — ^That  this  may  be  done 
by  the  king*s  writ,  excellent  and  strong  argu- 
ments have  been  made.  That  this  imperial 
power  belongeth  to  the  crown,  I  heartily  ac- 
knowledge it ;  his  power  declareth  it  so;  rea- 
son it  should  be  so :  not  voluntary  at  his  plea- 
sure, but  it  is  according  to  his  politic  capacity, 
not  exdading  his  natural  imperiality.    *  Qma 

*  rex,'  he  doth  it  not ;  but  *  Quia  rex  Anglie* 
be  doth  it :  so  I  find  it  in  Fortescue. 

The  grounds  premised  in  this  writ,  that  the 
kingdom  was  in  present  danger ;  truth  in  my 
conscience  it  was  so,  and  if  that  had  not  been 
done  so,  England  had  heard  of  it  before  tltis 
day.  Therefore  there  must  be  an  expression 
of  the  kingdom  to  be  then  instantly  in  danger, 
or  such  a  preparation  in  such  a  convenient  time, 
or  else  it  will  be  in  a  great  danger;  but,that 
must  be  expressed,  for  I  hold  the  law  to  be  so. 
Doctor  and  Student  saith,  it  is  the  old  custom 
of  the  knd,  the  king  shall  defend  the  sea:  it  is 
true,  against  whom  ?  Agaihst  pirates  and  petty 
robbers,  but  not  against  a  sudden  invasion  at 
his  own  charge.  These  '  pradones'  who  were 
spoken  of  in  the  laws  of  king  Edward,  when 
Danegelt  was  given,  they  were  of  that  condition 
that  they  endangered  the  whole  kingdom.  They 
did  occasion  the  tax  of  Danegelt,  to  raise  from 
twelve  to  forty-eight  thousand  pounds;  and 
William  Rufus  raised  it  to  4s.  a  hide,  imposed 
upon  a  just  ground  to  repel  the  Danes,  being 
common  enemies :  and  this  was  continued  until 
Hen.  2's  time,  but  since  taken  away  by  several 
statutes,  as  S5  Edw.  1,  &c.  That  same  Dane- 
gelt which  was  heretofore  imposed  on  the  king- 
dom by  the  terror  of  the  Danes,  continued  still, 
though  the  name  be  altered ;  it  is  mentioned  in 
the  Red  Book  in  the  Exchequer  to  be  used  in 
Hen.  l*s  time ;  but  afUr  the  time  of  Hen.  9, 1 
hold  that  it  is  taken  ayvaj  by  the  statutes  before- 
roemioned  of  Edw.  1,  &c.  and  therefore  if  for 
private  danger  this  assessment  be  imposed,  it 


is  not  according  to  the  laws  and  customs  of  this 
realm. 

I  am  over* troublesome,  and  I  fearslialt  hardly 
hold  out ;  give  me  leave  to  proceed  to  the 
second  consideration.  And  admitting  those 
charges  in  the  first  writ  to  be  legal,  the  next 
consideration  to  lie  had  is,  whether  the  Certio- 
rari aud  the  Mittimus  do  legally  revive  the  first 
writ,  it  being  a  writ  irreturnable,  and  not  exe- 
cuted according  to  the  tenure  of  it  within  the 
time  limited  aud  prefixed  to  he  done. — This 
Certiorari  issued  long  after  the  first  writ,  dated 
a  year  and  half  after.  And  iu  my  opinion  tliis 
cannot  be ;  for  the  nature  of  a  writ  not  return- 
able, is  to  command  a  positive  thing  to  be  done 
within  such  a  time  ;  if  it  be  not  done  accord- 
ingly, there  is  an  end  of  the  force  of  that  writ : 
so  that  here  in  our  case,  the  power  given  to  the 
sheriff  being  not  executed  in  due  time  by  him, 
but  done  out  of  time,  cannot  be  renewed  now  ; 
for  otherwise  you  will  make  a  man  an  ofieoder 
by  a  relation,  which  being  a  fiction  in  law,  can- 
not so  operate,  nor  be  made  penal  to  him  for 
non-performance :  and  thougn  afterwards  by 
the  Mittimus  these  words  '  salus  regni  pericli- 
*  tabatur'  come  in,  yet  will  they  not  revive  or 
make  good  the  commands  of  the  first  writ.  If 
the  first  writ  had  been  returnable,  and  a  return 
made,  and  a  default  according  to  the  return, 
the  writ  had  been  still  continued,  and  must 
have  been  referred  by  another  court,  and  the 
party  presented  by  a  jui^  upon  default;  and 
upon  presentation  and  indictment^  the  king 
shall  have  his  remedy  :  but  not  being  so,  it  is 
but  a  suggestion,  upon  which  a  Sci'  Fa'  cannot 
issue,  as  m  BuHer  and  Baker^s  case,  report  S, 
and  being  not  returnable,  is  but  dead  in  law ; 
and  being  certified  upon  the  second  writ,  it  is 
not  good,  it  cannot  be  to  relate  to  make  him  a 
wrong  doer;  to  that  purpose  is  the  case  cited, 
26  Ed.  3,  Leicestershire  Case,  reciting ;  where- 
as one  sir  John  dc  Laroston,  that  he  had  deli- 
vered certain  monies  to  Robert  de,  &c.  and 
that  be  had  wasted  such  a  manor,  and  taken 
away  goods  to  the  value  of  2,000/.  and  thereup- 
on it  was  commanded  he  should  be  attached  by 
his  body,  he  appeared  at  this  day,  and  because, 
&c.  be  was  discharged  of  it;  and  according  to 
that  I  find  it,  7  Edw.  3,  tliere  it  was  suggested 
to  be  made  in  one  king's  time;  and  whereas  it 
was  not,  and  there  abated,  tlien  the  question, 
whether  the  king  may  do  it  or  no  ?  Ue  giveth 
the  answer,  that  where  it  concernetli  the  king 
in  his  own  right,  there  he  may  do  it ;  but  when 
the  title  came  to  the  king  from  another  party, 
there  it  was  otherwise. 

Upon  this  I  do  conceive  this  Brev»  irretorn' 
falletli  short  of  making  him  punishable,  as  if  it 
had  been  a  writ  returnable;  let  the  writ  4  Aug. 
be  never  so  good,  the  writ  thereupon  is  not 
legally  issued. 

The  next  thing  is  upon  the  Sci'  Fa';  the 
Question  upon  this  record  is,  Whether  this 
Goth  appertain  to  the  king  ?  and  I  conceive,  it 
doth  not  appertain  to  the  King :  My  reason  is 
this,  because  in  the  very  writ  4  Aug.  it  is  ex- 
pressly provided,  that  it  shall  be  employed  to 


1213]       STATE  TRIALS,  13  Cuaiilbs  I.  1631  .--in  Hit  Case  qf  Slnp-Money.        [1214 


no  other  use,  but  the  preparation  of  tlie  ship 
therein  mentioned,  and  by  no  means  to  any 
other  purpose.  It  doth  not  now  appear,  }\ho 
were  collectors  therein  appointed  to  receive 
the  money,  whereby  to  become  chargeable  over 
to  the  king.  It  dotb  not  appear  upon  this  re- 
cord, that  any  ship  was  provided,  or  that  any 
fault  was  in  them  that  were  employed,  or  of 
surplusage  in  the  collectors  hands:  tliouRh  it 
was  a  worthy  and  gracious  act  in  bis  majesty, 
yet  tliis  is  not  so  legally  executed,  as  the  king 
may  have  a  writ  of  Sci'  Fa*.  If  judgment  be 
for  the  king,  it  must  be  with  this  limitation, 
that  it  must  not  go  to  the  proper  coffer  of  the 
king,  as  my  brother  Jones  observed.  And  in 
my  conscience,  if  it  were  paid  to  hitn,  he  would 
be  a  loser,  by  it.  You  see  what  the  writ  is,  you 
should  be  charged  upon  <  oncrare  et  satis&cere' 
one  ship ;  non  constat  there  was  any  ship,  or 
any  collector,  or  any  act  concerning  it:  This 
money  was  pire-ordained  only  to  prepare  a 
ship,  and  to  be  employed  merely  upon  that, 
and  for  no  other  purpose ;  and  tiiis  appearetb 
not  at  all,  whether  any  ship  was  made,  yea  or 
no :  now  how  shall  we  give  judgment  ?  The  Sci' 
Fa'  is,  That  Mr.  Hampden  should  shew  cause 
why  he  should  not  satisfy  the  sum  imposed 
upon  him  ;  but  whom  he  should  satisfy,  or  to 
whom  the  money  should  be  paid,  non  contlat, 
as  was  well  opened  upon  the  demurrer ;  for  it 
is  not  <  Si  dominusrex  valet  aut  debeat  onerare' 
the  defendant,  but  that  the  defendant  *  onere- 
'  tur  et  inde  satisfac* :'  Nothing  is  put  into  the 
record  to  bring  this  to  the  king :  therefore 
*  quod  oneretur'  cannot  be  execut^  at  all ;  and 
according  to  the  books  of  39  £dw.  3,  and  49 
£dw.  3,  if  judgment  be  to  be  given,  and  it  can- 
not be  executed,  there  it  shall  not  be  given  at 
nil :  So  the  judgment  required  on  this  demurrer, 
is  upon  the  matter  *  oneretur,'  and  shall  by  no 
colour  come  to  the  king.  God  knows  it  be- 
longs to  him,  and  that  deservedly;  but  in  a 
legal  course  non  corntat ;  therefore  to  give 
judgment,  *  quod  oneretur,'  and  not  know  to 
whom  (for  to  the  king  it  cannot)  would  be 
wrong;  for  this  reason  I  cannot  see  how  judg- 
ment can  be  given,  *  quod  oneretur.' 

But  hereupon  another  thing  troubleth  me 
very  much,  and  which,  in  my  opinion,  makes  it 
clear,  that  execution  cannot  be  made  upon  this 
Sci  Fa';  and  that  is  the  Mittimus  to  us  in  the 
Exchequer,  wliich  by  recordum  ipsum  is  not 
certified,  but  only  the  tenor  of  the  record.  I 
do  conceive  the  law  to  be  so  upon  this  diffe- 
rence, as  it .  is  taken  in  a  case  excellently  well 
argued,  33  Hen.  6,  where  it  is  said,  if  the  record 
be  in  any  other  court,  whence  execution  may 
be  awarded,  and  the  tenor  of  that  record  is  by 
Mittimus  sent  int9  another  court,  where  execu- 
tion may  be  likewise  awarded ;  in  such  a  case 
a  Sci'  Fa'  cannot  issue  upon  such  a  record ; 
for  this  is  but  an  extract  of  a  record.  So  if  a 
man  should  sue  out  execution  upon  a  judgment 
given  before  the  justices  of  assize,  what  wUl  you 
do  with  this?  And  if  he  have  no  goods  within 
the  precinct,  you  must  remove  this.  How  do 
you  remove  it  f  Not  by  certifying  the  tenor  of 


the  record,  hut  ipsum  recordum  :  But  if  the  re- 
cord itself  be  certified  into  the  Chancery,  and 
sent  by  Mittimus  into  the  Common  Pleas,  that 
is  good,  and  we  ^re  judges  of  the  record :  No 
other  court  can  give  judgment  upon  the  record, 
but  we. 

Here  is  sent  unto  us  the  tenor  of  the  writ, 
and  not  the  record  itself  that  I  can  find ;  and 
so  two  executions  may  be  upon  one  judgment. 
37  Hen.  6.  A  transcript  or  tenor  of  a  recog- 
nizance came  out  of  the  Chancery  into  the 
Common-Pleas,  to  have  executed,  et  non  aliiH 
cutur  :  and  so  it  is  Dyer  4,  &  5,  &  99,  of  the 
queen,  there  was  a  transcript  there  of  a  recog- 
nizance, to  tlie  intent  that  they  might  have  a 
Sci*  Fa'  upon  it,  and  held  clearly  by  the  court, 
that  upon  the  tenor  of  a  record  no  Sci'  Fa' 
could  lie.  So  all  this  appearihg  upon  the  very 
first  branch  of  the  record,  that  this  was  merely 
a  tenor  of  the  record,  and  not  recordum  ipsum, 
I  do  not  know  how  upon  this  record  there  can 
be  execution.  Thus  have  I  done  with  the 
several  discussions  of  the  writ  and  record,  which 
upon  my  reasons  before  alledeed,  I  donceive  it 
not  sufficient  in  law  to  charge  Mr.  Hampden. 

I  come  now  to  the  great  question  concerning 
the  danger  of  tbe  kingdom,  and  our  certtficatiB 
to  his  majesty.  Give  me  leave,  according  to 
our  former  resolution  made  in  answer  to  his 
majesty's  question  proposed,  to  speak  of  what 
we  did  certify:  and  in  my  conscience  truly, 
and  I  hold  it  real>  that  wnen  any  part  of  the 
kihgdom  is  in  danger,  actually  in  danger,  or  in 
expectancy  of  danger,  and  the  same  expressed 
by  his  writ ;  I  agree,  the  king  mar  charge  tbe 
subjects  without  parliament,  towards  the  defence 
thereof;  for  *  necessitas  est  lex  temporis,'  in 
vain  to  call  for  help  when  the  enemy  is  landed. 
Clearly  i  hold  the  king  to  be  the  sole  judge  of 
the  danger :  And  the  danger  being  certifid  by 
his  majesty,  I  hold  it  not  traversable ;  and  in 
such  a  case  he  may  chaise  the  sobject  without  * 
parliament,  so  that  the  very  cause  be  effectoallj 
expressed  upon  the  records,  that  the  kingdom 
was  in  danser.  But  if  a  parliamentary  advice 
may  be  called,  and  the  danger  not  so  imminent^ ' 
then  r^ularly  no  such  charge  can  be  laid  eut 
of  parliament:  legally  and  rightly,  I  hold, 
thinn  done  by  the  advice  of  parliament  it  were 
the  best  way :  But  if  it  be  so,  the -necessity  wiU 
not  admit  tbe  delay  of  a  parliament,  when  tbe 
enemy  is  in  view,  and  expectant ;  that  is  such  a 
danger  as  we  did  certi^  to  the  king  in  our  opi- 
nion to  be  the  time  when  be  might  so  chaise 
the  subject.  In  £dw.  S's  time  writs  issued, 
sitting  the  parliament.  To  say,  that  there  can* 
not  he  incorsioois,  hot  that  they  may  be  known 
within  seven  months  time,  wherein  a  parliament 
mi^ht  be  had,  is  a  great  hazard  to  the  kingdom^ 
It  IS  possible  the  danger  may  be  discovered  be- 
fore It  comes ;  but  it  is  possible  it  may  come 
unexpected.  In  1588,  wnen  that  great  invasion 
was,  at  which  time  if  the  queen  should  not  htfve 
used  her  royal  power,  without  calling  a  parlia* 
ment,  perhaps  the  kingdom  might  have  been 
lost  by  delays;  and  yet  then  great  expectation 
was  of  a  parliament.    So  William  1,  (not  Wil- 
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liam  the  Conqueror,  for  he  did  not  conquer  the 
kingduin,  he  conquered  the  kinj;  of  the'iincflomj 
his  coming  was  sudden,  he  landed  nt  Ua>itfi(i<> ; 
and  was  nut  the  kinjr  advised  of  this  nt  Vork  ? 
Did  he  not  then  make  ^11  haste  hy  post,  raised 
a  sudden  anny,  and  hnd  him  battler  Aud  Wi!< 
liani  the  Conqueror  hdd  the  victory,  not  of  the 
kingdom,  hut  against  the  king.  Lsimbert  snith, 
That  he  came  not  in  jfer  conqueslum,  but  per 
acquUitionem.  After  he  \vs^  crowned,  and  re- 
ceived by  ttie  Londoners,  he  >ent  forth  com- 
missions to  all  the  counties  of  Knglan^  to  en- 
quire, per  $acramcntumf  what  the  antient  laws 
of  England  were,  aifd  of  the  state  of  the  king- 
dom ;  and  certificates  bein*;  made  thereof,  tluit 
of  Danegelt  was  certified  to  be  a  tribute  in- 
forced.  I  say  jn  times  of  necessity,  the  king 
may  (:ommand  this  aid  by  his  writ  under  the 
great  seal,  when  the  danger  is  instant;  nay, 
the  expectation  of  it  is  not  traversable. 

Object. — Then  upon  every  certificate  tlini 
the  king  makes,  that  he  is  of  opinion  that  the 
danger  is  instant  or  expectant,  this  charge  may 
come  to  be  annual. 

Solut.— Xo :  we  need  not  fear,  lliat  the  king, 
will  require  it  but  upon  just  occasion,  the  law 
presumes  it ;  and  legally  it  cannot  be  laid  upon 
the  subject,  but  in  such  cases  of  necessity,  as 
aforesaid.  Uy  the  charters  of  William  1,  king 
John,  Henry  3,  no  charge  %rithout  parliament : 
by  the  statute  of  10  £dw.  3,  none  is  forced  to 
go  out  of  bis  county,  except  it  be  in  case  of  ne- 
cessity. 14  Kdw.  3, 1  hold  to  be  a  general  sta- 
tute, and  it  doth  bind,  but  doth  not  bind  in 
case  of  necessity ;  for  they  are  not  to  be  under- 
stood to  be  binding  in  all  cases.  The  charter 
of  king  John,  as  it  is  inroUed,  not  as  it  is  print- 
ed, according  to  Mag'  Char*,  saving  two  clauses 
that  are  not  now  in  Mag'  Char',  hath  tliis  ex- 
emption in  it  to  the  subject  of  these,  and  these 
immunities ;  no  tax  nor  taillage,  but  by  parlia- 
ment; but  he  excepts  three  cases;  1  Nisi  nd 
rediroendunv  corpus  nostrum.  3.  Pur  faire 
fitz  chevalier.  3.  Pur  fille  marier.  The^e 
prerogatives  of  the  king  are  not  bound  up  by 
the  parliaments ;  the  very  commons  themselves 
did  agree  to  these  thfee  cases.  As  for  the  sta- 
tute De  Tallagio  non  Concedendo,  I  hold  it  to 
be  a  good  statute,  and  much  for  the  liberty  of 
the  subject.  But  if  you  come  to  a  case  of  ne- 
cessity, they  will  not  stand  in  force.  There  is 
one  omission  in  the  printed  statute,  V5  £dw.  3, 
which  is  in  the  records  at  the  Tower,  as  it  was 
observed  by  my  brother  Hutton,  •  Car  ceo  est 
'  enooonter  le  droit  del  royalme  :*  How  this 
comes  to  pass,  I  know  not.  1  caused  it  to  be 
searclied,  and  I  find  these  words  only  in  the 
articles  upon  the  roU,  where  they  do  complain 
for  the  finding  of  hobbellers,  and  are  aggrieved 
for  it,  and  give  this  as  a  reason,  '  Car  ceo  est 
'  encounter  le  droit  del  royalme :  And  the  an- 
swer which  the  king  gave  unto  it,  was  a  royal 
au'iwer  to  the  thing  proposed ;  but  those  words 
are  left  out  of  it.  But  if  it  were  the  right  of 
the  subiect,  *  le  droit  del  royalme,'  as  Littleton 
saith,  that  cannot  die. 

And  certainly,  in  case  of  necessity  there  is  a 


riLifit  belonging  to  the  Ling  to  prevent  danger; 
for  lecally,  ^  hen  the  saJ'ety  of  l!ie  kingdoin  is 
in  dai^j^er,  in  danger  ap}>arent,  in  that  case  tbe 
king  hath  a  pot>ir  of  prerogative  to  compel  aid. 
And  if  un  art  of  parliament  should  be  made  to 
restrain  such  a  chaqzc  on  the  subjects  in  case 
of  necessity,  it  wimld  te  Felo  de  se,  and  so 
void ;  for  it  would  destroy  that  resale  jut.  ho  this 
great  question  of  impobtog  this  diarge,  I  am  of 
opinion  it  may  be  dune  without  parliament,  as 
it  was  in  15r.8,  so  long  as  the  present  and  appa- 
rent danger  continueth.  And  I  am  of  opinion, 
(iis  1  was  when  intfi  gave  in  our  certificates  tn 
his  majesty)  that  the  king  is  the  sole  judge  ot' 
tlie  danger,  and  how  to  provide  against  it. 

But  however,  I  do  conceive  upon  this  record, 
upon  which  I  am  to  give  judgmenC,  that  xha  ' 
mandates  in  the  writ  4  Aug.  are  not  goo<l  in  ' 
law,  nor  according  to  the  laws  and  customs  of 
the  kingdom  of  England,  nor  well  grounded 
upon  the  certificate;  aud  that  the  information 
afterwards  in  the  Mittimus  cannot  male  & 
former  writ  good,  i^hich  was  first  defective: 
And  the  sheriffs  who  were,  their  return  is  not 
effectual,  upon  which  judgment  may  be  given. 

I  cannot  see  how  judgment  can  be  given 
quod  oneretury  and  not  tell  to  whom,  and  no- 
thinc  visible  to  whom  we  may  find  it :  And 
therefore,'  in  my  Opinion,  judgment  is  to  be 
given  for  Mr.  Hampden. 

Tbe  Argument  of  Sir  JOHN  FINCH,  Kt. 
Lord  Chief-Justice  of  the  Court  of  Cuip- 
mon-Pleas,  in  the  Fxcheqner-Chamber,  in 
the  great  Case  of  Ship-Money.  * 
A  writ  under  the  great  seal  of  England,  dated 
4  Auj;.  11  Car.  when  to  the  sheriff  of  Bocks 
(sir  Peter  Temple)  commanding  a  ship  of  450 
tons  and  180  men  to  be  ready  furiii«>hed  with 
all  ammunition  and  tackling  at  Portsmouth  for 
2G  weeks,  to  go  with  other  of  his  majesty's 
ships,  and  of  the  subjects,  to  defend  the  domi- 
nion of  the  sea,  the  realm  being  in  danger; 
aud  to  charge  and  a*«ess  nil  his  majesty's  sub- 
jects, and  all  the  inhnbitants  within  die  said 
county,  and  all  occupiers,  tenants,  and  terr-te 
nnnts  there  that  have  not  part  in  the  ship,  nor 
sene  in  the  same,  to  contribute  for,  and  to- 
wards the  preparation  and  setting  fiartb  of  the 
ship  according  to  their  abilities. 

The  record  of  Certiorari  saitb,  that  Stoke- 
Mandevile  is  within  the  said  county,  and  >»'as 

*  I/)rd  Clarendon  says,  •*  Undouhredly  nijr 
lord  Finch's  Speech  in  the  cxchequer-chambpr, 
made  Ship-Money  mmli  more  abhorred,  ami 
fomiidablr,  than  all  the  commitments  by  tl'f 
council- table,  and  all  the  distresses  taken  U 
the  sheriffs  in  England  :.  th.e  major  part  of  mtni 
(Itesides  the  common  unoonccrnediicss  in  oilier 
mens  sufferings)  looking  upon  those  pri>cccdin£S 
with  a  kind  of  applause  to  themselves,  to  s'^e 
other  men  piini«hcr{,  for  not  doing  as  they  had 
done ;  wluch  delight  was  quickly  dctermineJ, 
when  they  found  their  own  inteiest,  by  the  un» 
necessary  W^\c  of  that  Argument,  no  IcAS  con- 
cluded thauM/.  Ilampdeu'i." 
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astessed  at  a  reasonable  rate ;  and  that  the  sum 
of20t.  was  assessed  upon  the  lands  of  John 
Hampden,  esq. ;  a«  by  a  schedule  of  9  Mar.  12 
Car.  annexed  to  the  Certiorari,  may  appear. 

Whereupon  a  Mittimus  5  Maii  id  Car.  with 
this  Certiorari  and  Schedule,  was  directed  to 
the  barons  of  the  Exchequer,  to  do  there  for 
Che  sunv  unpaid,  '  prout  de  jure  et  per  lesem 

*  et  consuetudinem  regni  nostri  Anglie  lucr* 

*  faciend*. 

A  Sci*  Fa*  upon  this  went  forth  of  the  exche- 
quer, to  wa'ri^  Mr.  Hampden  to  shew  cause  why 
he  should  noc'*^ay  the  20s.  Upon  the  return  of 
which  Mr.  Haroprien  appeared,  and  demanded 
Oyer  of  the  writ,  Certiorari,  Schedule,  Mitti- 
iDus,  and  Sci*  Fa* ;  and  upon  hearing  of  them 
read,  he  demurred,  and  Mr.  Attorney  joined  in 
the  demurrer ;  then  my  lord  chiet-baron,  and 
tlie  court  of  exchequer,  adjourned  it  to  the 
court  of  Exchequer-Chamber,  desiring  the  ad- 
vice of  all  his  majesty's  judges:  aiy)  look  what 
advice  we  or  the  greatest  number  of  us  give, 
that  ccxirt  ought  and  must  give  judgment  ac- 
coVdindy.  , 

In  the  debating  of  this  case,  there  hath  been 
great  variety  of  opinions  among  the  judges,  a 
thing  usual  and  frequent  in  all  great  cases  and 
coubuttations ;  which  &hews  commonly  the  dif- 
ficulty of  the  thin^,  and  argueth  a  candor  and 
dearnes)  in  the  judges,  betv^een  whom  com- 
bination and  conspiracy  would  be  most  odious. 
All  that  have  gone  beft>re  me,  have  in  one  thing 
.agreed,  ttiat  it  is  the  greatest  .case  that  ever 
came  in  any  of  our  memories,  or  the^memory 
of  any  roan. 

As  the  sun  arising  in  the  horizon  shews  not 
the  figure  so  clear,  as  when  it  is  beholden  in 
,the  meridian ;  so  by  mixing  many  impertinences 
wi.h  the  case  in  judgment,  it  hath  been  appre- 
hended to  be  of  a  for  tenderer  consequence 
than  indeed  it  is :  yet  tender  and  weighty  it  is. 
If  equally  weighed,  in  the  one  balance  we  may 
put  the  regal  power,  or  rather  the  regality  it- 
self; in  the  other  the  privileges  and  liberties  of 
the  subject,  in  his  person  and  estate. 

To  look  upon  either  of  these,  or  both,  through 
the  multiplying  glass  of  affection,  is  to  behold 
neither  of  them  truly ;  neither  can  they  be  so 
truly  discerned,  much  less  to  multiply  by  the 
glass  of  fancy :  and  therefore  justice  needs  to 
hold  |lie  beam  straight. 

I  cannot  fear  myself,  when  vulgar  censure 
bath  exercised  itself  upon  every  one  that  hath 
delivered  himself  upon  this  matter :  yet  I  will 
not  say, '  Domine,  posuisti  me  in  Inbrico  loco;* 
for  we  that  do  sit  here,  do  move  in  a  sphere, 
and  should  be  like  the  primum  mobile,  accord- 
ing to  whom  all  others  are  to  steer  their  course ; 
and  judges  themselves  must  move  steadily  upon 
their  right  poles,  as  I  liope  this  court  will. 
What  judge  soever  he  be  that  is  elevated  by 
popular  applauM,  or  animated  by  the  contrary, 
to  accumulate  honour,  is  fitter  to  live  '  in  fa*ce 

*  Romuli  (^uam  in  politia  Anglin.*  Nor  will  I 
lose  time  m  remembering  the  first  oath  of  a 
judge,  who  should  expel  ail  by-respects,  and 
tp^  hb  conscience,    I  hope  none  of  us  for- 
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get  the  duty  we  owe  to  God,  to  the  king,  and 
to  the  commonwealth,  ^nd  to  ourselves.  I 
shall  endeavour  to  satisfy  my  conscience  in  all 
that  I  can  say  :  And  they  forget  their  duty  to 
the  first,  and  humanity  towarcb  u«,  tiiat  say  or 
think  the  contrary  of  any  one  of  us.  Some  of 
us  have  fortunes  and  posterities,  and  therein 
have  given  hostages  to  the  commonwealth,  and 
ha\e  as  much  interest  in  this  case  as  Mr. 
Hampden.  Tiiose  that  want  those  blessings, 
want  those  temptations  that  make  them  dream 
of,  or  hunt  for  honour  or  riches,  to  perpetuate 
their  names  and  families;  to  them  nothing  can 
be  more  precious  than  the  balm  of  integrity, 
which  will  preserve  their  names  and  memories. 
It  cannot  be  presumed,  but  we  will  speak  our 
con&cienccs ;  since  we  well  know  shortly,  as 
the  Psalmist  says,  *  Corruption  shall  say,  I 

*  am  thy  fatheri  and  the  worm,  I  am  thy^mo- 

*  ther.' 

In  handling  this  case,  no  man  can  think  I 
shall  do  other  than  right:  and  herein  I  am 
rather  troubled  for  a  method  than  for  matter, 
rather  ho^  to  dispose  of  what  I  find,  thai)  to 
find  what  to  dispose.  I  shall  endeavour  shortl/ 
^and  clearly  (considering  the  time  I  Iwve  to 
spend,  and  the  weightiness  of  the  matters  I  am 
to  speak  of)  to  deliver  my  opinion  with  the  rea« 
sons  of  it ;  nod  my  endeavour  shall  be  rather 
to  contract  than  omit. — I  have,  with  the  best 
care  I  could,  taken  notes  of  all  that  bath  been 
said  for  or  against  Mr.  Hampden ;  and  hav« 
according  to  the  measure  of  my  undersiandingi 
weighed  and  pondered  all  that  hath  been  spoken, 
both  at  the  bar,  and  by  my  brothers,  and 
bestowed  many  hours  in  meditation  about 
them,  which  the  time  of  rest  and  repose  migbt 
have  challenged.. 

Before  I  enter  into  tlie  case,  I  shall  speak 
of  the  steps  and  degrees  by  which  this  causo 
has  come  to  judgment;  whereby  it  will  clearly 
appear,  with  what  clemency,  wisdom,  justice 
and  goodness,  his  majesty  hath  proceeded  io 
this  business. 

The  firat  writ  went  out  to  the  port-towns  and 
maritime  parts  of  the  land,  2(7  Oct.  10  regis, 
upon  advice  taken  between  his  majesty  and 
his  council.  Before  then,  of  these  writs  I  can 
say  nothing;  for  I  was  commanded  at  that  time 
to  attend  another  sen'ice,  about  another  em- 
ployment, the  forest  ofDeane:  But  it  is  weU 
known,  the  resolution  taken  by  his  majesty 
therein,  was  grounded,  and  relied  upon  theiudg- 
raent  and  learning  of  Mr.  Noy,  Attorney  Gene* 
ral,  a  man  of  gceat  learning,  and  one  that  had 
great  insidit  into  records,  by  whom  the  matt^ 
was  first  prepared,  collected  and  digested,  and 
afterwards  imparted  to  some  of  his  majesty's 
learned  counsel,  and  afterwards  to  some  other 
eminent  persons  of  the  commonwealth,  of  no 
less  judgment  and  knowledge  in  the  laws  of 
this  realm.  And  upon  consultation  with  my 
Lord  Chief-Baron,  and  his  majesty's  barons  of 
the  Exchequer,  his  majesty  commanded  thote 
writs  to  be  sent  forth :  against  the  legality  of 
which,  nothing  hath  been  truly  alledged.  It  is 
true  they  are  not  in  judgment  properly  befi^re 

4r 
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ander  our  hands,  in  this  manner,  >iz. — '  That 
'  when  the  good  and  safety  af  the  kingdom  in 

<  general  is  concerned,  and  the  whole  kingdom 

*  in  danger,  of  which  your  majesty  is  the  sole 
'judge,  your  majesty  may,  by  writ  under  the 
'  great  seal  of  England,  comuiand  all  the  sab* 
Ejects  of  this  your  kingdom,  at    their    owa 

*  charge,  to  provide  such  a  number  ef  ships, 

<  with  men,  ammunition,  and  victuals  And  for 

<  such  a  time  as  your  majesty  shall  think  fir,  for 

<  the  defence  and  safeguard  of  the  kingdom, 

<  from  such  danger  and  peril:  And  that,  by 
'  the  law  your  majesty  may  compel  the  doin^ 
'  thereof  in  case  of  refossd.'  In  which  this 
clnose  *  his  majesty  is  the  sole  judge,'  was  only 
put  in  by  ten  m  us ;  my  brother  Uutton  baTin^ 
not  seen  nor  weighed  the  precedents,  took  time 
to  advise,  and  gave  no  opinion,  till  conference 
between  us :  And  my  brother  Crooke  had  tbe 
same  reason,  being  not  acquainted  with  those 
writs,  but  yet  subscribed  his  opinion  singly  fay 
himself,  Dec.  1635,  vi?..  *  That  where  the  good 
'  and  safety  of  the  kingdom  is  in  danger,  of 
'  which  his  majesty  is  the  sole  judge,  his  ma« 
'  jesty  may  command  all  his  subjecCs  at  their 

*  charge,  to  provide  and  furnish  such  ships  to 
'  sea,  with  men  and  ammunition,  as  shall  be 

*  necessary  for  the' defence  thereof/  And  this 
I  hold  to  be  agreeable  to  law  and  reasop  ;  and 
though  I  perceived  nothino  of  this  his  opinion 
in  his  argument,  yet  he  still  holdeth  it. 

Wherein  I  observe,  1.  That  the  king  is  sdfe 
judge  of  the  danger,  and  whether  it  be  immi- 
nent. %  Not  only  that  the  king  may  in  such 
danger  command  his  subjects  to  defend  the 
kingdom  ]n  case  of  necessity,  but  that  the 
charge  of  the  defence  ought  to  be  borne  by  all 
the  realm  in  general.  Which  opinion  was  mora 
independent  than  the  rest,  for  that  our  opinion 
before  it  had  relation  to  the  precedent  of  mari- 
time parts  :  but  this  was,  that  fhe  subject  mii^ht 
be  charged  absolutely  ;  and  this  was  delivered 
by  him  readily,  chearfully,  and  without  hesita- 
tion ;  he  will  not  deny  it. — I  speak  not  pf  this 
as  of  A  tiling  whereby  he  ought  'to  have  been 
concluded,  but  that  all  the  world  should  know, 
that  liis  majesty's  regal  and  legal  power  go  hand 
in  hand  together,  and  that  his  princely  lore  and 


MS :  and  if  method  did  not  press  it,  I  diould 
not  have  mentioned  them. 

Primo  Octob.  anno  10,  of  his  majesty's  reign, 
his  majesty  was  pleased  to  command  me  to 
serve  in  the  place  that  now  I  do ;  and  those 
records,  writs,  commission*!,  and  other  prece- 
dents, were  brought  to  me,  as  they  had  been 
Ibrmerly  to  my  Lord  Chief  Justice,  and  my 
Lord  Chief  Baron  ;  and  we  three  did  confer  to- 
gether, and  did  deliver  our  opinions  in  writing, 
mider  our  bands,  upon  view  and  diligent  peru- 
sal of  a  multitude  of  antient  records,  writs,  and 
other  precedents  of  £d.  1,  Ed.  3,  £d  S,  their 
tiroes,  and  bthcr  records  of  other  king's  reigns ; 
which  opinions  were  in  these  words,  '  That  the 
'dominion  of  the  sea  belongeth  to  the  king; 
'  and  that  he  is  sole  lord  and  proprietor  of  the 

*  same.     In  which  respect  his  excellent  majesty 

*  these  regalities  and  royal  powers  is  to  defeud 

*  against  all  hostile  actions,  intrusions,  and  in- 

*  vasions,  as  well  for  the  good  of  his  subjects, 
'  as  strangers,  importing  and  exporting  their 
'  commodities,  and  for  the  defence  of  tbeking- 

*  dom  :  And  for  the  better  performing  whereof, 

*  the  Cinque-Ports  have  been  required  to  pre- 
'  pare  sacli  a  number  of  ships  of  divers  burdens, 
'  and  men  of  arms,  sod  at  such  times,  at  their 

*  own  charges,  from  time  to  lime,  us  the  same 
■  writs  and  the  present  occasion  required.  And 

*  for  tbe  tinie,  and  place,  and  residence  of 
'  their  attendance,  his  majesty  was  the  scAe  ap- 

*  pointer  and  only  judge ;  and  this  was  the  con- 
'  Btani  use  in  the  reigns  of  those  kings ;  and  this 

*  was  agreeable  to  the  common  law  of  tbe  king- 

*  dom.' 

And  15  Nov.  1634,  before  the  next  summer, 
bis  majesty  finding  the  danger  to  grow  general, 
and  conceiving,  that  there  was^'little  reason 
these  marithne  parts  should  bear  the  whole 
tharge,  for  that  tbe  whole  realm  was  interested 
therein  ;  afterwards  he  required  our  opinions, 
viz.  my  Lord  Chief  Justice,  my  Lord  Chief  Ba- 
ron, and  myself,  June  1635  :  After  conference 
together,  we  delivered  our  opinions.  And  we 
upon  consultation  conceiving  the  reason  of  the 
precedents  before,  and  the  rule  of  the  law,  and 
reason  requiring,  that  when  rh'e  whole  kingdom 
w:is  in  danger  that  the  defence  that  concerned 
the  whole  kingilom  should  be  borne  by  all  the 
subjects  of  the  kingdom  ;  this  was  first  verbally 
delivered  to  his  majesty,  and  afterwards  we  put 
in  writing  under  our  hands,  in  these  words : 

*  Whereas  the  charge  of  defending  the  sea  had 

*  been  imposed  upon  the  Cinque-Ports ;  so 
^  where  the  whole  kingdom  is  in  danger,  the 

*  whole  charge  ought  to  be  maintainGd  by  all 
^  the  subjects  of  the  realm.'  And  amongst 
other  writs,  those  to  the  sheriff  of  Bucks  went 
forth  at  the  time  aforesaid.  After  which,  his 
majesty  finding  some  question  made  of  the  le- 
gality of  it,  he  called  all  his  judges,  not  singly, 
nor  any  one  in  a  comer,  but  because  he  would 
have  every  one  of  ihera  truly  informed,  required 
them  to  ndrise  together,  and  every  one  of  them 
by  themselves  to  gi^-e  liis  opinion  ;  according  to 
which,  we  scveraiiy,  and  every  man  by  himself, 

iind  all  of  us  together,  delivered  our  opinions 


affection  to  his  subjects  are  such,  that  he  fs 
willing  to  prevent  all  mistakes :  And  I  speak  k 
also  (o  this  end,  that  when  judges  singly  delirer 
their  opinions  to  the  king,  not  examining  the 
reasons  that  moved  them  to  it ;  we  ought  to  see 
very  good  and  pregnant  reasons  to  vary  from 
that  opinion,  though  it  be  not  binding. 

This  his  majesty  required  for  his  own  private 
satisfaction ;  and  this  I  dare  boldly  say  was  so 
delivered  by  us,  that  no  ope  judge  knc%v  tire 
opinion'of  the  rest.  When  his  mi^esty  found 
slackness  in  some  of  bis  subjects  in  contributing 
to  this  charge,  and  thinking  that  it  proceeded 
rnther  from  misunderstanding  of  the  law,  thah. 
for  want  of  duty,  as  desirous,  out  of  hisprinceU 
love,  to  avoid  all  mistakes,  he  did  upcn  3  Feb. 
1636,  send  a  letter  to  all  his  majesty's  judges 
and  hartins  of  the  Exchequer,  thereby  reauiring 
our  several  opinioni :  about  which  we  aU  con- 
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commonwealth.  It  is  not  «ieU  to  clog  the  cate 
with  BO  many  precedents,  iboposfiible  to  be  tbo- 
rooffbly  observed ;  but  our  example,  I  hope, 
sliaU  be  a  bar  heredfter,  and  our  care  ihall  be 
to  prevent  it,  being  a  great  hindrance  of  jus* 
tibe,  and  cause  of  great  expence  to  the  subject! 
long  attendance  about  their  causes  here ;  which 
may  prove  a  greater  charge  than  in  providing 
ships  tor  the  realm. 

I  come  to  the  case  nonr,  as  it  stands  in  judg  • 
meut  before  us ;   wiierein  my  method  shall  be^ 


ferredy  and  the  particulars,  wherein  our  opi- 
nions uete  required,  hnd  been  considered  of 
before,  or  else  we  were  much  to  blame ;  for  we 
had^time  enoui^b  to  think  upon  it.  And  thou^ 
our  answers  were  returned  (he  7tli  of  the  same 
montli,  yet  we  had  it  in  our  consideration  from 
June  1635,  which  was  1^  months  before  the  an* 
s\ycr  returned  ;  so  ihere  was  no  surprize.  I 
will  spa'e  to  name  our  ppinion  then  delivered ; 
for  it  hath^beeu  repeated  before.  When  we 
came  to  the  debate  and  voting  of  this,  we  brake 
the  wiit  into  several  parts. 

1.  When  the  good  and  safety  of  the  king- 
dom in  general  is  concerned,  and  the  whole 
kingdom  is  in  danger,  Whether  it  ought  not  to 
be  defended  at  the  tharge  of  the  whole  king- 
dom ?  And  agreed  it  was,  una  voce,  nulio  con- 
iradUtntfy  that  it  ought.  3.  Whether  the 
chaige  of  the  defence  mi|;ht  not  be  command- 
ed by  the  king  ?  Which  was  also  agreed,  that  it 
might.  3.  Whether  ti)e  king  was  not  the  sole 
jud^e,  both  uf  the  dancer,  and  when  add  how  it 
was  to  be  preveuteti  r  Wherein  my  brothers 
Hutton  and  Crooke  did  agree  it  likewise,  that 
he  was  sole  judge  of  the  danger.  What  their 
opinions  lu-e  now,  and  wherein  they  difi'er,  with 
their  good  leave  I  shall  examine,  and  their  rea- 
sons and  differences;  (though  indeed  of  the 
king's  Iteing  the  sole  judge,  in  their  arguments, 
my  brother  Crooke  spake  nothing  of  his  opi- 
nion therein,  nor  my  brother  Uutton  nothing 
against  it.)  But  we  delivered  not  onr  opi»iion 
upon  the  bye;  nor  was  it  so  required  of  his 
maiesty. 

ft  was  then  also  declared  by  all  of  us,  that 
we  did  not  dchver  our  opinions  as  binding,  vtnr 
were  they  so  required  hv  his  majesty ;  of  all 
which  t  dare  boldly  say,  Lis  majesty  was  truly 
informed.  And  this  was  also  soon  after  pub- 
lished by  his  command,  and  seconded  by  my 
Lord  Keeper  and  Lord  Tiivy-Seal,  the  first  of 
them  usin^  many  arguments  and  sound  collec- 
tions, delivered  it  in  charge  to  his  majesty's 
judges,  to  deliver  it  in  their  circuits,  which 
mi^bt  have  sutisHed  any  that  did  not  respect 
then:  own  private  benefit.  And  Mr.  Uamp- 
dei),  I  think,  of  all  hath  the  least  cause  to  com- 
plain, being  assessed  but  fiO«.  a  contemptible 
sum,  in  Respect  of  his  annual  revenues,  to  bring 
this  cas6  to  judgment :  yet  his  majesty's  cle- 
mencv  appears  to  be  great  herem,  in  that  he 
would  not  debar  any  to  question  tlie  lawfulness 
of  it,  though  he  hath  permitted  arcana  imperii^ 
nay,  imperium  iptunif  (1  would  to  God  I  could 
not  say  even  too  licentiously)  to  be  debated'at 
this  bar ;  yet  I  speak  it  not  byway  of  reprehen- 
sion, but  admonition  to  the  counsel,  who  are  to 
be  commended,'  in  that  they  have  done  their 
dutv  faithfully  for  their  client :  yet  I  may  say, 
sucn  a  ravelling  and  diving  into  the  kine*s  reve- 
nue, and  secret  estate  of  princes,  and  what  suc^ 
ceeding  kings  may  be,  or  may  do,  it  doth  not 
well  become  these  present  times :  it  would  not 
have  been  endured  in  tlie  best  preceding  times. 
It  was  not  well  done  to  doubt  succeeding  pos- 
terity, that  promi&e.  as  much  as  any  of  their 
jredecfMoo  i)av«  doiM  for  the  good  of  the 


I.  To  examine  what  the  case  is. — if.  I  will 
give  nw  opinion  of  the  case,  with  the  reasons 
thereof:— III.  I  will  answer  the'  objections 
made  against  it. — iv.  I  wHlspeak'to  the  lega- 
lity and  form  of  the  writ  4  Aug.  the  Certiorari, 
the  Mittimus,  and  Sci'  Fa'  out  of  the  Exche* 
quer.  And  to  all  these,  with  what  brevity  I 
can,  I  wilt  speak  according  to  the  weight  of  the 
case,  where  variety  of  opinions  gives  just  cause 
to  balance  them :  the  case  most  arise  out  of  the 
Record,  and  must  stand  or  fall  upon  thaf. 

I.  For  the  case  itself;  and  therein,  1. 1  witt 
shew  what  danger  there  is,  that  is  the  ground 
of  the  charge.  8.  What  tltings  there  are  to 
maintain  it :  as  for  other  things,  they  tend  to 
the  destruction  of  the  case. 

1. 1  am  of  opmion,  that  the  danger  of  tlie 
whole  kingdom  ought  to  be  expressed  cleariy ; 
fur  else  the  ground-work  faileth;  for  if  no 
danger,  no  reason  of  the  charge.  And  I  am 
of  opinion,  that  in  the  writ  4  Au^.  it  ought  to 
be  expressed;  and  not  in  the  Mittimus;  though 
as  my  brother  Jones  observed,  the  Mittimus 
comes  time  enough  to  Mr.  Hampden  to  give 
him  notice,  yet  he  was  not  liable  to  tlie  charge, 
but  by  the  writ  4  Aug.  (1.)  It  is  objected,  the 
danger  is  not  clearly  expressed ;  (or  it  is  not 
upon  words  of  certantty,  hut  by  way  of  imcer- 
tainty,  J  Quod  datum  est  nobis  intelligi.'  (2.) 
For  the  causes  of  the  writ,  that  it  hath  not  re- 
lation to  the  danger  of  the  kingdom,  but  to  de« 
fejid  the  sea-coasts  against  pirates,  &c.  And 
they  are  not  worthy  of  a  royal  navy,  as  bro- 
ther Crooke  also  observed.— fiut  I  hold  first, 
that  the  danger  is  smficienily  expressed,  '  Cer- 
*  tuin  est  sicut  res  habet ;  datum  nobis  est  in* 
^  telligi  :*  A  thin^  very  ordinary  with  us  ;  and 
in  hXi  former  wri^s  Lx  relatione,  &c.  '  Quod 
'  vulgaris  opinio  est,  /^c/  Although  my  lord 
chief  baron  paralleled  this  to  the  Obse  of  Pa-_ 
tents,  *  ex  certa  scientia,  &c.'  which  is  nothing 
alike:  for  there  before  the  king  pass  away 
land,  he  may  be  informed  if  he  may  do  it:  but 
I  hold,  as  tms  case  is,  the  danger  will  not  per- 
mit it  to  be  examTned,  whether  there  be  just 
cause  of  fears ;  for  tlien  it  miEbt  receive  delay, 
whicli  is  dangerous,  and  the  aingdom  be  lost 
whilst  we  are  dispntiog.  And  then  for  'ths 
phrase  ityelf,  <  Datura  est  nobis  intelligi.'  It  is 
auiHcient  that  the  king  knows  there  is  a  danger; 
add  therefore,  if  it  had  been  only  <  intelligi- 
<  mus,'  none  can  deny  but  it  had  been  sutfi- 
cient.  And  what  difference  is  there  between 
'  intelligimus'  and  *  datimi  est  nobis  intelligi  i* 
That  ^ts  forth  t^  kaewledge  of  th»  dan^ir. 
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and  this  shews  the  means  wherpbjr  he  doth 
know  it :  *  Ut  d  at  urn  e^t  nobis  inteiltgi/  ~  This 
goes  farther  than  '  ex  audrtii,  rumor  est,  &c/ 
Therefore  unless  the  king  should  go  out  of  the 
kingdom  to  see  the  danger,  can  it  be  other- 
wise expressed  ? 

(3.)  1  hold,  that  the  danger  itself,  with  the 
motives  in  the  writ,  are  sufficient. —  The  motives 
are,  great  depredations  of  the  subject)  good$, 
and  lives:  but  it  is  not  upon  this  I  rest,  fur  this 
hath  relation  to  pirates  leadin*;  many  Chr.stians 
into  captivity.  These  are  good  motives,  and 
(as  one  of  my  brothers  said  well)  though  these 
have  relation  to  pirates,  yet  bfUum  piraiicum 
points  at  as  much  terror  as  Hannibal  adportat. 
-^I  »hall  not  rely  much  upon  ttiat,  that  the 
enemies  uf  Christendom  and  of  this  nation  did 
prepare  '  ad  mercatores  nos(ro»  ulterius  mo- 
'  lestandV  nor  <  ad  regnuro  gravand*  ni»i  citius 

*  remedium  appoiiatur,  &c/  But  this  <  Con- 
'  sideratis  periculis  quae  undique  hi'i  guerrinis 

*  temporihus  imminentibus  ita  quod  nobis  et 

*  subditts  nostris  defensionem  maris  et  regni 
'  nostri  omiii  festinatione  qua  potcrimos  con- 

*  venit,  &c/  shews  otherwise  than  for  the  pi- 
rate, this  defence  was  requisite.  Therefore 
the  next  clause  is  '  Nos  volentes  defensionem 

*  regni,  tuitionem  maris,  securitatem  subdito- 

*  rum  nostnirura,  &c.*  And  therefore  that 
'  salva  conductione  navium  et  merchandizarum 

*  qus  ad  regnum  nostrum  Angliae  venerint,  et 

*  de  eodtm  re^no  ad  partes  extems  tran&eunt, 

*  &c«'  takes  not  away  the  former  works,  nor 
limits  them. — As  for  the  clause  in  the  Mit- 
timus, I  stand  not  upon  it,  nor  that  '  Salus 
'  regni  et  populi  nostri  Anglie  periclitabatur, 
*&c/ 

(4.)  Admit  there  had  been  no  preamble  nor 
expressment  of  danger,  I  hold  the  command 
itself  ib  suthcient  for  setting  forth  the  danger, 
which  is,  that  the  ship  be  with  other  his  ma- 
jesty*9  ships,  and  the  snips  of  other  his  majesf  y*b 
subjects  at  Portsmouth  the  1st  day  of  March 
next  folio^%  ing ;  the  words  of  the  record  be,^ 
'  £\inde  cum  navihus  nostris  et  navihiis  alio-* 
'  rum  Hdelium  suhditorum  nostrorum  pro  tui- 

*  tione  maris  et  defensiune  nostrorum  et  ves- 

*  trorura,  &c/  And  particularly  to  express  the 
danger  is  not  necessary  ;  for  the  king,  the  sole 
arbiter  both  of  peace  and  war,  br-st  Lnows  it  ; 
and  it  wan  the  practice  in  former  times :  and 
•o  no  wisdom  fur  die  king  to  express  the  dan- 
ger in  particular,  when  iu-ms  usually  go  before 
heralds;  nor  i^  it  the  use  of  princes  lo  compli- 
ment, to  tell  tlie  enemy  they  will,  or  iinciid  to 
invade  tlieir  lands.  And  therefore  I  hohl, 
though  it  might  be  more  c!c:^r,  yet  satis  est 
gttod  sufficit  :  I  in  ray  own  courcience  am  sa- 
tisfied that  the  danger  is  certain  enough  ex- 
pressed in  the  writ.  And  so  I  have  done  ^ith 
the  first  particular,  the  danger,  which  was  the 
ground  of  this  writ. 

(9.)  As  to  the  second  particular,  what  is  al- 
ledged  to  be  for  the  preventing  of  that  dangcfr ; 
my  brother  Button,  and  my  brother  Crook, 
would  have  it  to  be  raising  of  moiiey^  by  reason 
of  that  clause  ta  the  writ,  for  the  distribution 
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of  the  sarplutage.  But  the  record  is,  «  ad  »•- 
•  sidendam  omnes  hommes  et  ad  oootrit*c«:r^ 
'  dnm  navem  vel  partem  naris  oon  habe-'itn. 
■  &c.'  which  shews  it  cannot  be  for  ixjoc*^ 
neither  is  there  any  colour  of  money  ;  for  k  .; 
to  find  a  ship  i  and  if  they  hare  not  of  tfc-r 
own,  they  roust  bjiW,  or  buy  ooe  wit  Si  ifc=^ 
money.  But  there  is  a  great  deal  of  difcr^  ^  '. 
betiveen  payment  of  money  and  finding  or  i 
ship.  As  if  my  brother  Crooke  ba  reqairvd  c 
find  a  light  horse  and  arms,  he  must  buj  <-  :^< 
or  hire  with  his  money,  if  he  bath  none:  f'^' 
yet  the  charee  is  not  for  money,  but  linrt  he 
finds  a  light  horse. — But  my  brother  Crooke "» 
objection  is,  if  any  surplusage  Femaia,  it  sfc*-- 
be  divided ;  and  so  the  shenflf  is  to  Hetam  m 
part  of  it,  but  employ  it  for  the  public  good, 
and  not  convert  it  to  bis  own  proper  benear 
To  this  I  answer,  that  this  shews  the  eqwahty  & 
ih^  charges  which  is  fittest  to  be  by  paymesa 
of  money. — My  brother  Crooke  bath  tJartber 
objected,  that  an  inland  county  cannot  Ici*^ 
a  ship  :  a  great  trouble  for  the  county  of  Bieoes. 
»o  far  from  the  sea,  to  build  a  ship.  To  t^^ 
I  answer,  that  those  of  Buckinghamshire  is^y 
hire  a  ship,  if  they  cannot  build  one;  and  t2ie 
words  are  but  pararCy  not  for  the  building  b::t 
preparing  a  ship  ;  and  it  is  not  meant  titat  tney 
bhould  bmld  it  there,  but  that  they  sbouid  cosv 
tribute  to  the  building  of  a  ship  in  a  aaost  nc 
and  convenient  place. 

II.  I  shall  now  give  my  opinion  of  the  case, 
with  the  reasons  thereof.  '1  he  king  knowmg 
and  declaring  the  whole  kingdom  to  be  in  d^a- 
ger,  and  necessarily  requiring  his  subjects  to 
defend  and  provide  for  thb  danger  at  sea,  he 
may  thereupon  command  all  his  sabjects  to 
prepare  ships  to  join  with  his  navy  rojral  agaiost 
the  enemies  of  the  whole  realm«  to  defend  the 
whole  realm :  and  it  b  clear  in  the  case,  and 
it  was  the  meaning  of  us  all,  that  the  kug 
must  join  in  the  charge,  it  bein^far  from  us  tft 
excuse  the  king  from  his  ratable  part. 

My  reasons  that  the  king  may  thns  charfe 
his  subjects  to  join  with  him  in  the  defence  ut 
the  kingdom,  are  these. — I.  The  detedce  ol 
the  kingdom  must  be  at  the  charge  of  the 
whole  kingdom  in  general.  S.  The-fiower  ot 
laying  this  charge  is,  by  the  policy  and  funda- 
mental laws  of  this  kingdom,  solely  invested  is 
the  king.  3.  The  law  that  hath  given  this 
power  to  the  king  to  do  these  things,  hath 
given  him  means  to  put  these  things  in  eie^ 
cution. 

And  as  to  all  these  I  shall  ground  mysdf 
upon  authorities  in  law,  and  precedents  in  all 
ages. 

1.  That  the  defence  of  the  kingdom  rawt 
be  at  the  charge  of  the  kingdom,  I  shall  pro«e, 
(1.)  Prom  the  law  of  nature,  which  i«,  that 
every  thing  in  nature  ought  to  defend  itself. 
(2.)  From  the  rule  of  reason  :  for  *  Quod 
<  omnes  tangit,  ab  omnibus  supportari  debet* 
(fi.)  From  the  true  use  of  oil  that  we  eojoy, 
which  must  be  abused,  if  not  wpioyed  to  and 
for  the  good  also  of  those  tbaf^mie  after  os; 


1335]     .  STATE  TRIALS,  13  ChakulsV  1637. -^m  the  Que  qf  Ship-Money ,      [1226 


«nd  necessary  ii  is  for  our  poslericj  to  have  all 
sure  aiid  safe.  A  gotid  patieut  will  spare  some 
blood  lo  preserve  his  own  henith  ;  arid  a  goo4 
husband  will  spare  some  of  bis  best  ground  for 
ditches  and  fences  to  preserve  the  Vest;  and 
he  is  an  ill  husband  that  finds  not  safety  in  that 
he  doth.  (4.)  From  the  law  of  property :  as 
every  one  Imth  a  particular  property  i,n  his  own 
goods,  so  every  one  hath  a  property  in  general 
'  in  another  man's  goods,  for  the  common  good. 
For  the  coinmuuwealth  hath  a  property  in 
every  man's  goods,  not  only  in  time  of  war,  but 
also  in  time  of  nece^bity  in  time  of  peace. 
Therefore  if  any  man  take  away  my  goods  with- 
out my  consent,  I  have  my  action,  and  recover 
damage.  Doctor  and  Student  saith,  Both  a 
trespass  of  lands  and  goods  is  punishable  by  in- 
dictment, and  trespass,  at  the  king's  suit  as 
well  as  at  the  subject's :  and  this  is  by  reason  of 
the  public  interest  the  king  hath  in  every  sub- 
ject's goods  for  the  common  good. — Now  the 
rule  and  maxim  before  so  clearly  and  fully  put 
and  agreed  by  all,  is,  that  m  case  of  necessity 
that  i*»  apparent,  the  subject  ought  to  dei'encT 
the  kingdom.  And  my  brother  Crooloe  agrees 
in  case  of  danger,  so  it  be  eminent,  all  men 
are  bound  in  their  persons  and  estates  to  de- 
fend the  kingdom  ?  and  he  says  then  they  must 
txponert  te  et  sua  :  I  think  he  means  a  man 
that  takes  a  journey  may  carry  his  money 
with  him,  se  et  sua  :  or  else  he  means  the  kin^; 
cannot  command  their  money  without  their 
consent:  of  which  I  will  speak  in  its  proper 
pkce. 

2.  I  come  now  to  the  second  part  of  my  ge- 
neral head,  which  is  the  power  of  laying  tin's 
charge.  By  the  fundamental  laws  and  policy 
of  this  kingdom,  the  sole.interest  and'property 
of  the  sea,  &c.  is  in  the  king.  I  wilt  not  speak 
of  this  monarchy,  this  is  rather  fit  for  civilians, 
historians,  or  the  pen  of  a  divine,  than  a  judge 
at  Westroinster-hhll  :  nor  will  I  speak  of  the 
divisioo  of  roonarcliies :  the  poets  say  that 
Saturn  was  the  first  founder  of  kmedoms.  Only 
this  I  will  say,  tl)at  for  tlie  excellency  of  the 
government  of  this  kingdom,  through  God's 
blessing,  none  are  more  happy  than  we.  Look 
and  see  iu  other  nations,  and  tell  me  if  you  can. 
find  o>t  any  place  where  they  can  and  do 
enjoy  those  mercies  of  peace  and  plenty  which 
we  do;  so  as  we  may  justly  say,  •  Ofortuilatos 
*•  ^imium  bona  si  sua  nonmt  Britannos  !'  Nor 
will  I  perplex  myself  with  the  original  of  the 
nation  and  monarchy;  some  stories  are  fabu- 
lous, others  doubtful,  not  any  so  clear  as  to  set 
it  forth  certainly,  though  they  speak  truly  whiat 
is  sufficient  for  us  to  know  ;  nor  is  l>e  the  poorest, 
'  Qui  non  potest  numerare  pecus,'  nor  he  one 
of  the  worst  gentlemen  that  cannot  shew  the 
original  of  his  pedigree.  The  excellency  of 
this  monarchy  is,  th»c  it  i&  sufficient  it  is  a*mo- 
narchy ;  and  that  it  ismo>t  true  what  Fortescue 
taith  of  our  laws.  I  agree  that  Fortescue  was 
a  lord  chief  justice  in  Uen.  6's  time,  bat  not 
chancellor  of  England.  Sea  and  land  make 
but  one  kiui^dom,  and  the  king  is  s]umiui 
regni;  Magdalen  CoUcga  Case,  sir  Job.  Da- 


vies*  Reports,  stat.  S4  Hen.  8,  1  Eliz.  and  1 
Jac.  The  soil  of  the  sea  belongs  to  the  kiofTi 
who  is  lord  and  sole  proprietor  of  them ;  and 
good  reason  why  he  should,  as  is  well  main- 
tained by  Mr.  Sfclden,  that  worthy  and  learned 
autlior  of  Mare  Clausum  ;  and  I  hope  shall  he 
by  his  majesty  maintained,  with  the  sovereignty 
of  the  sea:  and  without  a  navy  this  authority 
can  do  but  little  guod^.— The  king  holds  this 
diadem  of  God  only,  all  others  hold  tlieir  lands 
of  him,  and  he  of  none  but  of  God :  but  this 
i»  but  to  light  a  candle  for  others.  From 
h^nce  only  I  will  observe,  that  none  other  can 
share  It  ith  him  in  his  absolute  power. 

A  parliament  is  an  honouriible  court ;  and  I 
confess  it  an  excellent  means  of  charging  the 
subject,  and  defending  the  kingdom  ;  hot  yet 
it  is  not  the  only  means.  An  honour  the  last 
parliament  was  pleased  to  be»tow  on  me, 
which  never  any  shall  with  more  respect  re- 
member than  myself,  when  they  were  pleased 
to  chuse  me  for  their  Speaker.  And  as  my 
brother  Uutton  said,  i  conceive  it  a  fit  way  to 
charge  the  subject ;  and  I  wish  that  some,  for 
their  private  humour,  had  not  sowed  the  tares 
of  discontent  in  that  field  of  the  common^ 
wealth,  then  might  we  ha^e  expected  and 
found  good  fruit.  But  now  the  best  way  to 
redeem  this  lost  pri\ilege  (for  which  we  may 
give  those  thanks  only)  is  to  give  all  opportune 
appearance  of  obedience  and  dutifidness  to 
his  majesty's  command.    I'hc  two  houses  of 

{tarliament  without  the  king  cannot  make  a 
aw,  nor  without  his  royal  assent  declare  it ; 
he  is  not  bound  to  call  it  but  when  he  pleaseth, 
nor  to  continue  it  but  at  his  pleasure.  Cer- 
tainly there  was  a  king  before  u  parliament^ 
for  how  else  i:ould  there  be  an  aKsenihly  of  king^ 
lords  and  commons }  And  then  what  sove^ 
reignty  was  there  in  the  kingdom  but  this? 
Hii  power  then  was  limited  by  the^  positive 
law ;  then  it  cannot  be  denied  but  originally 
the  king  had  the  sovereignty  of  the  whole  king- 
dom both  by  sea  and  land,  who  bath  a  power 
of  charging  the  whole  kingdom. 

3.  The  Taw  that  hath  given  that  power,  haih 
given  means  to  the  king  by  this  authority  to 
put  it  in  execution.  It  is  a  very  true  rule, 
the  law  commands  nothing  to  be  doue,  but  it 
permits  the  ways  and  means  how  it  may  be 
dones  else  the  law  should  be  imperfect,  lame 
and  unjust :  therefore  the  law  that  hath  given 
the  interest  and  sovereignty  of  defending  and 
governing  the  kingdom  to  the  king,  d  >th  also 
give  the  king  power  to  charge  his  >ubjects  for 
the  necessary  defence  and  good  thereof.  And 
as  the  king  is  bound  to  defend,  so  the  snbjccts 
are  bound  to  obey,  and  to  coiae  out  of  their, 
own  country,  if  occasion  be,  and  to  provide 
horse  and  arms  in  foreign  wur;  and  such  are 
compellable  now  to  find  guns  instead  of  bows 
and  arrows,  so  ammunition,  as  powder,  shot, 
&c.  Then  if  sea  and  land  l>e  but  one  entire 
kingdom,  and  the  king  lord  of  bpth,  the  subject 
is  bound  as  well  to  the  defchce  of  the  sea  a^  of 
the  land  ;  and  then  nil  arc  bound  to  provide 
ships,  men,  ammunition,  victuals,  and  Dece»> 
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saries  for  that  defence.  Aod  for  us  Uluiden, 
it  is  mobt  Deoessorj  fur  us  to  defend  ourselves 
at  sea:  therefore  it  was  the  great  argaiaent  in 
1^88,  whether  it  was  best  to  fight  with  the 
rojal  and  invincible  navy  or  Armada  of  Spain 
at  sea,  or  suffer  them  to  land ;  and  it  was  re- 
solved clearly,  that  it  was  better  to  fight  with 
them  at  sea,  though  we  lost  (he  battle  and  our 
ahips,  than  to  suffer  them  to  land.— But  then 
there  was  Hannibal  ad  portoi.  To  this  I  shall 
answer  afterwards.  But  here  the  maritime 
towns  shall  not  help  the  inland,  nor  tlie  ialnud 
the  maritime^  but  each  of  them  bear  tlteir  own 
charge,  and  defend  themsehres.  But  of  (his  I 
shall  likewise  sp^^  liereaiter;  yet  undoubt- 
edly it  is  reasonable  that  both  should  join  to 
4elend  ilie  kingdom  in  case  of  necessity. 

Now  I  shall  endeavour  to  prove  this  clearly 
by  authority  in  law,  and  precedents  in  all  ages. 
And,  (1.)  It  is  a  great  authority  in  law«  that 
•  there  is  no  express  authority  af^inst  it:  though 
there  have  been  some  books  cited  by  my  bro- 
tlier  Hatton  and  my  brother  Crooke^  (which  I 
•hall  answer  in  their  due  place,  amoQgst  other 
objections)  yet  there  is  not  one  authority  or 
opinion,  much  less  resolution  or  judgment,  in 
necessary  (ime  of  danger,  that  savs,  the  king 
may  not  chni^  the  subjects  for  defence  of  the 
kingdom.  (3.)  All  thoM  authorities  that  prove 
the  king  is  trusted  with  the  defence  of  the 
kingdom,  and  in  divers  cases  give  him  aid, 
taxes,  subsidies,  &c.  prove  that  the  subject  is 
bound  in  case  of  danger  and  necessity,  to  pay 
them  to  the  king  for  defence  of  the  kingdom. 
(S.)  All  the  authorities  of  murage,  ponti^, 
salt-petre,.&o.  shew  that  for  the  good  of  the 
pubhc  tlie  king  is  interested  in  the  estates  of 
the  subject,  and  may  charge  them  much  more, 
if  for  the  well-being,  than  where  the  being 
itself  of  the  commonwealth  is  at  stake  and  iii 
clanger.  (4.)  The  authority  of  commanding 
the  persons  of  the  snbjecu  to  come  out  of  their 
own  countries  proves  it.  Tlie  power  of  com- 
manding the  person  of  the  subject  into  foreign 
parts  is  in  the  king  ;  muoh  more  the  state  of 
tnen  should  be  at  his  command,  in  oase  of  ne> 
oessary  defenpe  of  the  kingdom.  (5.)  All  the 
commissions  of  arraying  men  in  Bd.  1,  £d.  S, 
£d.  9^  £d.  4,  Hen.  7,  and  Ueo.  B's  tunes,  &c. 
4irer  grounded  upon  tlae  same  reason,  and  went 
out  for  the  necessary  defence  of  the  kingdom. 
These  writs  are  not  to  command  the  person, 
-but  a  ship  only,  '  juxta  facultates  soas ;'  which 
«re  answerable  in  reason  to  the  antieot  prec^ 

4ittlt8. 

From  authorities  I  come  to  precedents ; 
though, they  be  not  judgments,  yet  they  shew 
the  practice  of  the  law  :  and  what  better  book 
iiave  we  in  the  law  than  the  book  of  precedents, 
or  what  is  there  of  more  authority  than  that, 
/or  we  Iwre  not  the  twelve  tables  tor  onr  com- 
mon laws  ?  The  common  law  is  but  the  oom- 
mon  usage  of  the  land ;  and  therefore  the  prece- 
dents alledged  by  the  king's  counsel  are  of  good 
Authority  to  prove  the  laws  in  this  case :-  where- 
in I  shall  not  name  the  particulars,  they  have 
<kc«a  well  ramembered  >y  Mr.  Attorney  and 


Mr.  Solicitor:  but  I  will  mention  the  sub- 
stance of  them. 

The  fir»t  sort  of  precedenu  were  before  the 
Conquest,  in  the  times  of  JBdgar,  Alfred,  Ethel- 
dred,  &c.  the  use  was  to  defend  the  kmgdoip 
at  the  charge  of  the  whole  kingdom,  by  the 
edict  of  the  king.  A  strong  inference  from  tite 
precedent  of  tlie  gnmt  to  tl^  cleigy  and  church 
of  divers  privileges,  with  these  eiceptioiis  of 
Pomium,  &c.  itt  the  times  of  £dg^,  Alfred, 
and  Etheldred,  &c. 

The  council  of  Enoch  in  Edgar's  time,  about 
60C,  mentioned  by  the  learmcd  antiquary  ar 
Henry  Spelman,  fo.  610.  And  after  tbo»e  fol- 
lows '  lue  sunt  constitatiooes,  6ic.'  fo.  5Sd,  ia 
which  arc  excellent  thinf%  good  for  church  and 
oomiMn-wealth,  cap.  83.  Navaies  Expcdi- 
tiones,  if  it  be  no  act  of  parUament,  yet  no- 
thing is  more  like  an  act  of  parliament :  take 
the  phrase  of  those  times,  and  certainly  it  was 
either  an  act  of  parliament,  or  a  proof  of  ihe 
kine's  power,  that  wi(bottt  parliament,  lie 
mi^  cnarge  the  subject  for  tlte  defooce  of  the 
kioj^dom  in  case  of  danger.  And  (he  nord  ex- 
pedition is  used  for  war,  and  sometimes  for  an 
army,  as  Cassiodorus  f(iving  the  reasun  of  tlie 
name  says.  In  ihe  third  place,  it  sliews  the 
practice  of  the  kincrs  of  England  to  char|p  their 
subjects  for  the  defence  of  the  kingdom  in  esse 
of  danger.— Now  if  this  charge  of  Danegelt  be 
not  taken  away  by  any  of  the  acts  of  parlia- 
ment, it  remains  still,  saith  my  brother  Uotum.^ 
And  so  I  think  it  doth,  or  sometliing  in  lieu  of 
it;  for  it  is  not  taken  away  by  any  act  of  pai^ 
liameflU 

In  theae  precedents,  observe,  (1.)  That  they 
are  all  upon  the  same  common  reason  that  tins 
is.  (3.)  These  write  are  not  limited  for  their 
uumlier  or  time ;  so  they  prove  the  power  was 
in  the  king  to  chiuge  his  subjects.  (3  )  In  tbeae 
preoedents,  some  were  to  inland  counties,  as 
Bucks,  Huntingdon,  Bedford,  Leicester,  Ox- 
ford, Berks,  &c.  And  though  they  went  not 
generally  to  all  counties  at  one  time,  yet  they 
went  to  them  as  occasion  was.  And  if  (lie 
danger  bad  required  it,  the  king  might,  it  he 
pleued,  have  sent  to  all  as  well  as  to  some. 

But  because  there  was  never  any  time,  wheo 
all  the  ammunition  in  the  kjngdom  wv  drawn 
at  one  time  to  one  place,  may  it  not  therefore 
be  done  ?  the  commanding  sometimes  of  one, 
sometimes  of  another,  is  an  argument  they  may 
be  all  commanded  as  occasion  requires.  I  do 
not .  build  my  opinion  upon  confused  notions, 
but  on  matters  digested,  on  precedents  of 
weight,  thechiefost  in  reelect  of  time :  end  after 
the  making  of  Magna  CharU,  0  Hen.  3,  13  H. 
3,  m.  48, 18  Hen.  3,  m.  7, 13  Ed.  3,  ra.  77,  2S 
Ed.  3,  m.  4,  d8  Ed.  1,  m.  33,  and  many  otheis 
in  Ed.  I'stime,  there  is  proving  contribotioa 
towards  the  maintenance  of  the  sea-coasts  from 
inUmd  towns,  as  35  Ed.  1,  m.  13,  tlie  abbot  of 
Robertsbridge's  case  is  a  full  precedent,  not- 
withstanding all  that  hatli  been  said  against  it. 
So  9  Ed.  3,  pars  1,  20  Ed.  3,  m.  7, 3  Ed.  S, 
Scot.  Roll.  7  Ed.  3,  m.  9,  10  £d.  3,  m.  16, 17# 
11  Ed.  %  13LEd.  3,  U^  U,  IQ,  18  £d.3^;;46  £d. 
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5,  in.  34,  25  Ed.  3,  Rot.  Franc,  m.  9,  25  Ed.  3, 
1  Rd.  2, 1  Hen.  4.  Yet  Hen.  4  had  as  much  r^a-^ 
son  to  please  the  people  as  any  kiii);  of  England. 
So  in  Hen.  5*s  time,  though  busied  in  the  gluri- 
ous  conque*>ts  of  France,  or  rather  recovery  of 
France ;  Gr)d  forbid  wc  should  see  such  times. 
8u  in  the  times  of  Ed.  4,  Hen.  d,  Hen.  7,  and 
Hen.  8,  by  way  of  offensive  war,  writs  and 
commisMions  to  their  subjects  to  contribute  to- 
ward it.  6o  ill  queen  Eliz.'s  time,  commissions 
towards  the  maintenance  of  the  kingdom.  11 
Eiiz.  41  Eliz.  a  commission  to  the  earl  of  Not- 
tingham. In  1588,  letters  from  the  lords  of  the 
council,  which  letters  bad  the  queen's  writs  in 
them. 

But  my  brother'Crooke  answered  all  these 
with  tills  rule  nf  law,  *  Judicandum  est  legibus 
<  non  exeinpUs.'  To  this  I  answer,  that  exam> 
pies  and  precedents  are  good  law ;  they  are  au- 
tliorities  out  of  the  law,  and  what  of  more  cer- 
tainty ?  Digest  of  writs,  these  are  inter  oracula 
if  git  J  precedents  drawn  up  by  clerks ;  though 
they  pass  sometimes  tub  silentio,  yet  are  they 
good  authorities  in  the  law.  The  abbot  of  Ro- 
bertkbrid);e's  case  is  a  precedent  of  mat  autho- 
rity. But  it  b  alledged,  no  precedent  goes  to 
inland  counties.  I  answer,  in  truth  the  prece- 
dents are  quite  otherwise ;  for  ordinary  defence 
they  go  to  maritime  counties  only,  but  when  the 
danger  is  general,  to  inland  counties  also,  and 
«fter  another  manner.  For  this  I  refer  you  to  my 
brother  Weston's  argument :  These  could  not 
be  so  frequent;  for  first,  such  daneer  was  but 
seldom :  Secondiyy  We  had  then  double  bosti^ 
lity,  one  from  France  by  sea,  another  from 
Scotland  by  }and.  Examine  the  precedents 
therefore. 

Another  observation  that  my  brother  Crooke 
made,  is  this,  that  we  are  compellable  by  our 
persons  and  arms,  but  not  with  any  sum  of 
money.  I  answer  with  my  brother  Jones,  that 
bona  corporis  nrtohove  bonu  Jortuna  ;  but  this 
power  of  liberty  -to  command  the  persons  of 
his  subjects,  he  agrees  is  in  the  king ;  then  I 
«ay,  more  reason  that  ttietr  estates  should  be 
in  his  power  in  tins  case  of  defence.  Besides, 
the  precedents  warrant  the  quite  contrary,  and 
>vages  have  been  paid  the  soldiers  by  the  sub- 
ject in  this  case. 

r/T.  Tlie  third  thing  1  shall  do  in  this  case, 
is  the  answering  of  all  the  objections  which  have 
been  made  agninst  it,  whidi  were  three. 

1.  That  this  writ  was  against  the  connnon 
hw.  2.  That  it  was  against  the  statute  law. 
S.  That  many  inconveniences  will  grow  thereby. 

1.  It  is  againu  die  common  law,  because  it  is 
without  precedent:  this  is  the  first  of  this  kind 
since  the  Conqnest;  and  where  there  is  no  pre- 
cedent, the  law  will  not  bear  it ;  Littleton,  fol. 
32.  Lord  Coke's  comment  upon  it :  and  they 
put  divers  cases  to  the  same  purpose.  I  an- 
awer,  that  there  arc  precedents  for  it,  and  the 
law  is  so,  that  the  Icing  may  charge  his  subjects 
towards  the  defence  of  the  kingdom  in  tliis  case. 

2.  The  second  objection  is,  that  it  is  against 
tiie  freedom  of  the  subject,  who  hath  a  true 


property  in  his  goods,  which  cannot  bfe  taken 
away  without  his  actual  or  implied  consent. 
Lambert,  fol.  294.  Mag.  Char.  17  king  John, 
Mat.  Paris,  fol.  242.  Fortcscue,  fol.  9,  cap.  IS, 
&c.  13  Hen.  4,  the  Chamberlain  of  London's 
ca^e,  Reg'  fol.  127,  Fitz-herb.  Na.  Br.  &c.  I 
answer,  that  the  authority  of  Lambert  rehears- 
ing the  laws  of  the  Conqueror,  is,  *  Volumus  et 

*  roncedimus  ut  omnes  liberi  homines  totius 
'  monarchiee  regni  no&tri  Imbeant  et  teneant 
^  terras  suas  et  possessiones  suos  bene  et  in 

*  pace,  liberas  ab  omni  exactione  injusta,  et  ab 

*  omni  tallagio,  ita  quod  nihil  exi^tur  vel  capi- 

*  atur  nisi  per  commune  condhum,'  &c.  It 
cannot  be  construed  that  they  should  not  bo 
charged,  but  that  they  siiould  be  free  from  all 
uniust  taxes.  The  king  is  not  concluded  by  the 
subsequent  words  *  omne  tallogium ;'  this  can* 
not  be  so  general,  but  the  king  may  impose  just 
charges  towords  the  necessary  defence  of  the 
whole  kingdom.  For  this  is  meant,  as  by  the 
word  tailtac;e  plainly  appeareth.  *  Tallagium  * 
is  derived  from  a  French  word,  and  is  indeed  a 
cutting  word,  and  therefore  *  injusta  exactio;' ' 
which  shews  that  for  the  most  part  it  is  taken  i» 
the  worst  sense,  and  as  my  brother  Creoke  sail 
it,  the  maimer  of  expounding  it  must  be  frooi 
the  law.  But  my  brother  Crooke  quite  left,  out 
these  words  following  that  deolnre  and  expound 
the  former,  viz:  *  Statuimus  et  firmiter  prscipi- 

'  mus  ut  omnes  liberi  homines  totius  regni  pracdf 

*  sint  fratres  conjurati  ad  monsrchiam  nostram 
'  pro  yiribus  suis  et  facultntibus  contra  inimicos 

*  pro  posse  suo  defendend'et  viriliterservond'/ 
&c.  whereby  it  is  apparent,  (1.)  That  the  king- 
dom is  to  be  defended  by  tlie  whole  kingdom 
'  pro  facultatibus '  with  their  gopds,  as  well  as 
'  viribus'  with  their  persons.  (2.)  It  comes  after 
the  chapter  of  tenure  and  services,  by  which 
they  are  bound  to  defend, '  terras  et  honores 

*  suos,'  &c.  which  shews  that  he  meant  fiot  to 
discbarge  any  from  the  general  charge  of  de- 
fending the  kingdom  in  case  of  necessity. 

The  next  objection  is  tlie  charter  of  king  John, 

*  Nullum  tallagium  imponatur  nisi  per  com- 
'  niune  concilium.' 

I  answer,  the  words  are  concerning  the  de^ 
fence  of  hisbwn  person,  and  not  the  kingdom; 
and  therefore  it  is  excepted,  *  nisi  ad  redimen* 

*  dum  corpus  nostrum  ;*  and  in  the  original  act 
these  words  are  left  out.  Scutate,  murage,  and 
other  aids  there  mentioned,  shews  that  only 
those  were  meant,  that  were  of  private  benefit. 
They  were  not  to  be  imposed  by  the  king  upon 
any  subject,  without  parliament,  but  not  to  bar 
himself  from  laying  such  as  were  for  the  publio 
good. 

The  next  authority  that  was  objected;  was 
Fortescue,  which  was  roost  pressed  and  insisted 
on  by  my  brother  Crooke.  Before  I  come  to 
the  words  themselves,  note  (1.)  The  lime  when 
he  wrote  that  book,  it  was  after  all  the  acts  of 
parliament  that  took  away  the  royal  power; 
yet  it  did  not  mention  them,  so  as  must  needs 
relate  to  the  common  law.  It  was  writ  when 
the  civil  wars  were  between  the  two  houses  of 
York  and  Lancaster,  and  he  himself  was  iir 
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exile;  oo  time  then  to  displease  the  people. 
(9.)  It  biiews  tbe  difference  between  4iii§doi»s, 
when  a  monarch  rates,  that  challengeth  i*il 
power  over  his  subjects  and  a  monarch  that 
goierns  according  to  the  positive  laws.  The 
words  that  seemed  to  be  against  this  charge  are, 
io\.  9,  cap.  26. '  Rex  Anglis  poll  lice  imperans 
'  gei)(i  sus  ncc  if  gem  ipse  sine  suMttorum  as- 

*  sensu  mutare  poterit,  nee  buhjectum  populum 
'  renitentem  onerare  impotitionibtts  pcref^rinis/ 
cap.   13,  fi>l  $2,  '  Rex  caput  corporis  poUtici 

*  mutare  non  potest  leges  corporis  iltius  n^c 

*  ejusd*  populi  substantias  proprias  bubirahere 

*  reclamantibus  eis  aut  invitit/  And  cap.  Z6, 
fol.  84y  which  my  brother  Crooke  says  is  tiie*ex- 
press  authority  in  hoc  individuo;  tlic  words  are, 

*  Rex  rtgni  A ngUse^  ibidem  per  se  aut  ministros 

*  taila:;ia  subaidia  aut  quovis  onera  alia  imponif 

*  legibiis  suis  aut  levies  eorum  mutat  vel  aoras 
'  condit  »ine  concessiooe  Tel  assensu  totius  reg- 

*  ni  sui  ia  parliamento  suo  expresso/  &c. 

From  them  ail,  I  Uke  the  true  meaning  of 
him  10  be ;  and  I  hold,  (1.)  Tiiat  the  kingdom 
ought  to  be  governed  hy  the  positive  laws  of  the 
Jand;  and  that  the  king  cannot  change  or  make 
j^w  laws  without  a  parharoent.  (2.)  loat 
the  subject  hath  an  absolute  property  in  his 
goods  and  estate,  and  that  the  king  cannot  take 
them  to  his  o«vn  use.  (3.)  That  for  his  own 
use  he  cannot  lay  any  burden  upon  his  subjects, 
'Without  the  subject's  consent  in  parUameut. 
(4.)  That  for  the  benefit  of  trade,  the  king  may 
lay  fi fling  impositions,  and  may  command  that 
which  is  for  the  necessary  defence  of  the  king- 
dom ;  which  is  n  >  command  of  charge,  but  com- 
mand of  employing.  (5.)  I  answer  therefore  to 
the  great  objection,  that  tlie  liberty  of  the  sub- 
ject is  lost,  and  the  property  is  drowned  which 
they  have  in  their  estates. 

First,  I  say,  all  private  property  must  give 
way  to  the  public ;  and  therefore  a  trespass  to 
private  men  may  be  punished  by  indictment, 
because  it  is  an  offence  of  tlie  public  weal :  and 
though  every  man  hath  a  property  in  his  goods, 
yet  he  must  not  use  them  in  detriment  of  the 
commonwealth.  A  man  may  give  his  grass  or 
com  away  in  the  field,  or  when  it  is  in  hib  barn : 
but  if  he  will  cut  it  unusually,  oP  bum  or  de- 
9roy  his  com,  or  if  he  throw  his  goods  into  the 
sea,  that  they  may  perish,  these  are  crimes  pu- 
.  nisbable  by  the  common  law:  so  is  transporting 
of  goods,  commodities,  against  the  public  good : 
therefore  the  direciiims  of  the  sCatntcs,  for  the 
restraint  hereof,  are  from  the  common  law. 
And  the  reason  of  this  is,Jbecanse  the  public 
property  must  take  place:  and  if  in  petty  busi- 
ness it  may  be,  then  much  more  in  time  of  pub- 
he,  and  great  necessity  and  danger.  And  it  is 
rather  an  averment  of  the  subjects  property, 
that  in  case  of  necessity  only  they  may  be  taken 
a%vay,  thjin  contrary  to  it. — My  brother  Hut- 
ton  and  my  brother  Crooke  agree,  that  all  are 
bound  ill  case  of  necessity  expoucrt  se  et  sua,  to 
defend  the  kingdom;  and  may  not  the  king 
command  a  part,  with  more  reason  than  all? 

In  the  next  place,  I  shall  remove  a  scandal 
that  hath  been  pat  npoo  the  king,  how  that  iiis 


majesty  hath  meant  to 'make  m  privrnte  per- 
sonal  profit  of  it. — Wlmt  he  hath  done  h  we  . 
known;  and  I  dare  contidentlj  sajr,  all  t..L. 
been  spent,  without  any  account  to  liimself,  and 
thdt  his  mnjcsty  hath  been  at  great  cfaaj;g«  tie* 
sidts  towards  the  same :  and  I  lieard  it  Ircss 
his  own  royal  mouth,  he  spake  it  to  me,  aa4 
my  lord  Bramps  on  can  testily  as  moch,  Ua: 
he  Miid,  it  never  entere«l  into  his  thoughts  la 
muke  such  u^e  of  it;  and  therefore  sani,  1« 
was  bound  in  conscience  lo  convert  it  t. 
the  use  it  was  received  for,*  and  nooe  other; 
and  that  he  would  sooner  eat  tbe  moaty,  thar 
conv<>rt  it  to  his  use.  Thereinrey  he  that  tbinlj 
the  king  made  a  revenue  of  it,  doth  bighlj  slan- 
der his  majesty.  But  let  kings  be  as  'Da^ '  * 
was,  men  hiier  God's  own  heart,  yet  tbej  ^^ 
not  want  a  .Shimei  to  rail  oo  them. 

But  though  (blessed  be  God)  bis  majestr  '-% 
so  gracious  and  loving  to  his  sulijectSy  acd  »> 
just,  that  we  need  not  fear  he  will  cbarx^  tbe  . 
but  upon  ur;:i*nt  necessity ;  yet  we  kouw  t^i 
what  succeeding  ages  will  do. — It  is  not  weii  to 
blast  succeeding  ages;  and  if  they  should  here- 
after charge  unreasonably  without  canse,  jet 
tins  judgment  warrants  no  such  thing.  Again, 
it  is  no  argument  to  condemn  the  true  use  of  a 
tiling,  because  it  may  he  abused.  And  again, 
the  law  reposes  as  great  trust  in  tbe  kine  9S 
this.  The  king  may  pardon  all  offences;  bat  ii 
he  should,  then  none  should  be  safe.  The  kipf 
may  make  peace  ttad  war  at  his  pleasure :  bat 
yet  should  he  make  peace,  ^hen  peace  woul:) 
ruin  us ;  or  war,  when  war  would  undo  as ;  it 
would  be  worse  than  this.  Therefore  it  cannot 
be  suspected,  that  the  king  will  do  any  thug 
against  law  and  the  pubhc  good  of  tbe  king- 
dom :  therefore  the  law  says,  the  king  can  do  no 
wrong ;  for  he  is  Mpomut  rrgai,  as  in  Magdalea 
College  case. 

Then  they  object  Clark's,  and  tbe  diamber- 
lain  of  London's  case.  These  cases  are  iMHhins 
against  this,  but  rather  for  it. — ^The  record  ot' 
14  Ric.  2,  rot.  60,  B.  R.  Lever*s  case,  in  an  ac- 
tion of  trespass^  for  taking  away  bis  g  K)ds. 
without  his  consent,  had  judgment  to  recovs 
in  Durham. — But  the  case  was  this :  one  Lever 
of  Durham  brought  his  action  against  another 
for  entering  into  bis  house,  and  taking. away  his 
goods  and  60/.  in  monev ;  the  defendant  plead- 
ed Not  Guilty,  and  the  jury  upon  a  special 
verdict  found  that  the  defendant  took  away  his 
ntoney,  but  upon  this  occasion :  tbe  Scots  had 
invaded  the  realm,  and  were  in  Durham,  and 
could  not  be  gone  without  a  certain  sum  of 
money :  whereupon  the  inhabitants  assembled, 
and  amongst  the  rest,  the  plaintiff  was  one ; 
and  they  made  an  order  to  abide  the  ordinance 
of  the  greater  part,  which  was  to  give  the  ScoU 
the  money  desired;  and  because  tbe  raonej 
was  to  be  paid  presently,  ready  dofvn,  there- 
fore they  made  another  order,  to  search  in  aU 
men's  houses,  and  take  away  wluil  money  thev 
found  ;  and  according  to  which  the  defendaut 
searched  the  plaiutiff^i  house,  and  took  aw»f 
60^  and  because  it  was  without  consent  the 
plaintiff  hid  judgment  in  Durham :  but  upon 
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tlie  special  verdict  it  was  reversed  iu  the 
KingV Bench,  because  it  was  with  his  consent. 
Indeed  the  reasons  were,  Isr,  because  he  had 
sollicient  remedy  aguinst  th«  comnionaliy  of 
Durham,  and  Sdiv,  because  he  did  it  as  a  ser- 
vafit. 

But  I  answer,  1st,  Though  the  ordinsince 
was  good  by  consent,  yet  it  foUuned  not  that  it 
was  void  without  consent;  tiic  question  is  there 
only,  whether  good  by  consent.  2dly,  It  fol- 
lows nut  but  that  all  men  without  consent  are 
bound  to  contribute  towards  n  gcuernl  charge 
for  necessary  defence. 

Another  objection  made  by  my  brother 
Crookc  was  2  Ric.  3,  pars  1,  where  all  the 
lords  aud  sages  met  together  after  parliament, 
and  it  was  agreed  by  them,  that  they  coul<l  not 
charge  the  commons  witliout  purliumcnt;  tint 
this  was  a  declaration  of  the  law  in  parliament, 
and  almobt  equivalent  to  an  act  of  parliament. 
I  answer,  (1.;  that  this  was  no  act,  but  a  decla- 
ration in  parliament  of  the  law,  and  indeed  no 
declaration,  but  a  relation  by  the  chancellor. 
(2)  If  it  had  been  a  declaration,  yet  it  had  not 
been  binding  without  the  king.  (3.)  It  is  no 
precedent  of  a  good  look,  it  was  when  the  king 
was  young,  and  the  parliament  had  the  regen- 
cy :  counsellors,  treasurers,  and  all  his  otli- 
cers  about  his  person,  were  chosen  bv  the  par- 
liament ;  and  tnorefore,  no  wonder  if  they  en- 


deavoured to  please  the  parliament.  (4.^  It  is 
a  precedent  that  they,  i.  e.  the  lords,  could  not 
charge  the  commons  by  themselves. — Again, 
the  case  was  not  for  the  defence  of  the  realm, 
but  for  wars  in  France,  Sdotland,  and  Ireland ; 
these  were  the  many  wars.  Though  subiects 
may  be  charged  for  necessary  defence  ot  the 
kingdom,  yet  if  foreign  wars  be  together  with 
them,  ii  is  otherwise.  And  thcretore  in  the 
parliament  before,  they  said  such  charge  belong 
not  to  them;  and  therefore  they  hold,  they 
ought  not  to  bear  it :  and  so  that  rule  of  Gos- 
coigne ;  24  Hen.  4,  fol.  4,  That  no  man  shall 
be  charged  without  parliament,  where  bulwarks 
were  built,  &c.  it  proves  not,  though  it  implies, 
tlmt  if  it  had  concerned  the  kingdom,  it  had 
been  otherwise. 

3.  The  next  general  objection  was  the  great 
inconveniency  that  would  hereupon  ensue ;  if 
such  a  charge  might  be,  then  none  knows  what 
his  charge  will  be,  for  the  king  may  command 
it  as  often  ns  he  pleases,  an  example  hereof 
ihey  put  in  Danegett,  that  in  eleven  years  they 
grew  from  twelve  to  forty-eight  thousand  pound* : 
therefore  the  law  hath  provided  again&t  that 
uncertainty,  and  limited  it  to  a  parliament. 

I  answer  to  this,  (1.)  That  if  danger  increase, 
so  must  the  charge ;  again,  the  king  may  com- 
mand all  persons  when  there  is  necessity,  and 
as  often  as  he  pleases  he  may  do  it.  Is  not 
this  as  great  an  inconveniency  as  in  this  cose, 
and  yet  tliat  abates  not  the  writ  ?  My  brother 
Crooke  shewed  bow  subsidies  increased,  and 
yet  no  inconveniency  in  tliat  he  conceived ;  and 
indeed  this  shews  tlie  provision  of  charge  must 
be  according  to  the  danger.  Besides,  no  abuse 
of  any  thing  must  take  away  the  true  aid  law- 
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ful  use  thereof.  But  wc  cmnot  suspect  that 
I  there  will  be  ?uch  abuse.  <  Ubi  confidit  DeuS  et 
*  lex,  et  nos  etiam  eonfidemus.'  God  and  the 
law  hath  trusted  his  majesty,  and  we  bhould  nut 
distrust  him.  In  time  of  imminent  danger, 
tempore  btUi,  any  thing,  and  by  any  man.  may 
be  done,  murder  cannot  be  puni«hed  :  yet,  says 
my  brother  Crooke,  the  king  cannot  clinrge  his 
subjects  in  any  case  w  ithout  parhament ;  no, 
not  when  the  kingdom  is  ;ictually  invaded  by  ' 
the  enemy.  But  truly  1  think,  as  he  was  the 
first,  so  he  will  be  the  last  of  that  opmion,  es- 
pecially h!\ving  delivered  his  opinion,  that  the 
king  is  sole  judge  of  the  danjier  before,  as  in- 
deed he  is;  and  that  the  king  is  sole  judge  of 
the  danger,  not  any  have  denied  it,  and  there- 
fore else  it  should  he  no  danger,  but  «  hen  every 
one  siiall  s',\y,  you  shall  judge  tliut  the  kingdom 
is  in  danger. 

(2.)  There  hath  been,  and  may  be,  as  great 
danger  when  the  enemy  is  not  discerned,  as 
when  in  anns  and  on  the  land.  In  the  time  of 
war  when  the  course  of  law  is  stopped,  when 
judges  have  no  power  or  place,  when  the  courts 
of  justice  can  send  out  no  process,  in  this  cose 
the  king  may  chiu'gc  his  subjects,  you  grant 
Mark  what  vou  grant;  when  there  is  such  a 
confusion  as  no  law,  then  the  king  may  do  it. . 
'  Dato  uno  absurdo,  inhnita  sequuntur.'  Then 
there  may  be  a  time  of  war  in  one  part  of  the 
kingdom,  and  the  courts  of  justice  muy  bit ;  as 
in  14  Hen.  3,  Rich.  2.  and  lien.  7's  time,  wart 
were  in  some  parti*  of  the  land,  yet  the  judges 
sat  iu  Westminster-Hall. 

(1.^  Now,  whether  a  danger  be  to  all  tha 
kingdom,  or  to  a  part,  they  arc  alike  perilous, 
and  VU  ought  to  be  charged.  (2.)  'I  he  king 
may  charge  the  subjects  for  the  defence  of  the 
land.  Now  the  land  and  the  sea  make  but  one 
intire  kingdom,  and  there  is  but  one  lord  of 
both,  and  the'  king  is  bound  to  defend  both. 
(3.)  Expectancy  of  danger,  I  bold,  is  sufficient 
^'ound  for  the  king  to  charge  his  subjects  ;  for 
if  we  stay  till  the  danger  comes,  it  will  be  then 
too  lote,  it  may  be.  And  (4.)  His  averment 
of  the  danger  is  not  traversable,  it  must  be 
binding  when  he  perceives  and  says  there  is  a 
danger ;  as  in  15*38,  the  enemy  had  been  upon 
us,  if  it  had  not  been  foreseen,  and  provided  for, 
before  it  came. 

But  I  will  not  determine  the  danger  now. 
Do  not  we  see  our  potent  neighbours,  and  our^ 
great  enemies  heretofore,  were  they  not  pre- 
pared for  war ;  and  was  there  not  another  navy 
floated  upon  the  sea?  and  was  not  the  dominion 
of  the  sea  threatened  to  be  taken  away  ?  As 
long  as  this  danger  remains,  I  shall  bless  God 
for  such  a  king  as  will  provide  for  the  defence' 
of  the  kingdom  timely,  and  rejoice  to  see  such 
u  navy  as  other  nations  inost  veil  to ;  and  we 
are  not  in  case  of  safety  witliout  it,  and  should' 
lose  oun  glory  besides'. 

The  next  objfection  of  my  brother  Crooke 
wan,  that  there  is  a  means  provided  by  uarlia^ 
ment,  which  will  not  with-hold  aid  fur  the  de- 
fence of  the  kingdom,  and  it  were  a  sin  tii  deny 
it  in  case  of  necessity.    And  iu  Ed.  \\  time, 
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Kd.  2's  time,  and  4  Ed.  3*s,a  parliament  was  to 
be  held  every  year  for  the  defence  ol*  tlie  king- 
dom, *  et  propter  ardua  re^ni/ 

I  answer,  tiiat  might  well  be,  but  then,  in  the 
time  ut'  Ed.  1,  Ed.  2,  Ed.  3,  there  were  pleas  in 
parliament,  but  those  are  now  laid  aside ;  and 
that  the  subjects  ought  to  give  the  king  subsi- 
dieM ;  I  will  uot  say  that,  inferring  they  will  not 
do  it,  nor  am  I  apt  to  believe  it ;  but  I  hold 
parliaments  are  the  excellent  means  to  raise  aid 
for  the  defence  of  the  kingdom,  and  yet  they 
arc  not  the  only  means,  for  then  the  parlia- 
ment, and  not  the  king,  should  be  the  only 
judgi',  and  have  the  defence  of  the  realm  ;  or 
else  it  should  give  the  king  a  charge  of  defcMice, 
x%itliout  power  or  means. — ^The  objection  of  the 
king*s  revenues,  tenures  and  prerogative^  they 
have  been  unfitly  remembered^  and  they  have 
been  fully  answered. 

Tiie  statute  of  tonnage  and  poundage  given 
to  the  king,  for  and  tonards  tlie  defence  of  the 
sea,  and  the  other  acts  of  parliament,  that  re- 
strain the  king's  power^  so  that  he  cannot  now 
charge  the  subject  without  his  consent  in  par- 
liament, I  shall  answer  in  the  next  place;  and 
before  I  come  to  the  particular  acts,  I  will 
shew  what  in  my  opinion,  tliey  may  do. 

1.  Arts  of  parliament  may  take  away  flowers 
and  ornaments  of  the  crowu,  but  not  the  crown 
itself;  they  cannot  bar  a  succession,  nor  can 
they  be  attainted  by  tliem,  and  acts  that  bar 
them  of  (fossession  are  void.  2.  No  act  of  par- 
liament can  bar  a  kin^  of  his  regality,  as  that 
no  lands  should  irold  of  him ;  or  bur  him  of 
the  allegiance  of  his  subjects ;  or  tlie  relative 
on  his  part,  as  trust  and  uower  to  defend  his 
people:  therefore  acts  of  parliament  to  take 
away  his  niyid  power  in  the  defence  of  his 
kingdom,  are  void  (as  my  Lord  Chief  Baron 
said  ;)  they  are  void  acts  of  parlinincnt,  to  bind 
the  king  not  to  command  the  subjects,  their 
persons  and  goods,  and  I  say  their  money  too  : 
for  no  acts  of  parliament  make  any  di6f6rence. 
Now  to  the  particular  statute  objected. 

(1.)  «5  Ed.  1,  Chap.  5.  Confirmatio  Char- 
tammy  the  words  are  these,  •  aids  or  taxes, 
'  granted  to  the  king,  shall  not  be  taken  for  a 
'  custom  or  precedent  :*  and  cap.  G.  '  More- 
«  over,  we  have  granted  for  us  and  our  heirs, 
<  that  for  no  business  from  henceforth,  we  shall 
'  take  such  manner  of  airls,  taxes,  nor  prizes, 

*  due  and  acciutomed.'  And  cap.  7«  a  release 
of  toll  upon  every  sack  of  wool :  *  And  grant, 
'  that  we  will  not  take  such  things  without  their 
'  common  assent  and  good  liking,  saving  to  us 
'  and  our  heirs,  the  customs  granted  by  the 

*  commons  aforesaid.' 

As  to  the  other  statute,.  De  Tallagio  nr>n 
Concedendo,  cap.  1.    ^  Nullum  tailagium  im- 

*  ponetur  nisi  per  commane  concilium  regni 
'  nosiri/  cap.  3,  S,  4,  6,  &c.— First,  These 
words  must  ba^e  relation  to  the  aids  before, 
and  there  be  divers  aids;  as  some  by  tail- 
lage^  some  b^  way  of  pri^  qpon  goods,  and 
raasoHi  of  bis  majesty's  person,  6cc,  the  king 
thereupon  makes  this  grant,  which  haib  rela- 
tion to  such  aids  as  were  granted  voluntarily. 
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Secondly,  antient  aids  are  there  reserve  d,  ••■-'■ 
redeeming  the  king**  body,  *  pur  Adre  fi.?  i.r-- 
*  valier,  etpur  marier  son  file  eigne;'  and  s...i_ 
oilier  ancient  aids,  which  are  to  be  ujiderstooa 
with  an  <  ad  redimendum  corpus,  &c/ 

And  to  the  statute  De  Tallagio  noa  Cor* 
cedcndo,  in  some  l>ooks  it  is  nnt  lu  print,  i .: 
mentioned  in  Mag'  Char*  Kadtal,  and  tlie  Pc'  - 
tion  of  Kight  5  Car.  1628,  to  be  iu  24  or  .: 
Fxiw.  1.  And  therefore  I  answer^  It  is  oc-t  ^ 
the  parliament-roll,  and  tbere  is  vaiiancc  a^ .  : 
it;  and  therefore  it  is  but  au  abstract,  aud  * 
substiintial  statute. — But  since  it  ha.th  pj^s^^i 
for  a  statute,  and  possibly  may  be  ooe,  I  ac  t.- 
with  all  tlie  rest  of  my  brothers,  tbat  it  is  a  -  - 
tule  :  And  then  I  answer,  (1.)  That  *  nv. .  . 
'  tailagium  imponetur,  &c.*  that  is,  no  unLv  . 
taillage  shall  be  imposed  upon  the  subject  v  '  - 
out  his  consent ;  or  else  the  aids  *  pur  fairc  .'. : 
'  chevalier  et  pur  file  marier,'  had  not  been  i  - 
cepttd.  (2.)  No  aids  shall  be  imposed  bur  '  - 
contribution  of  the  king  and  people;  and  \t. 
the  king  is  taxed  as  well  as  they.  (3.)  An  .- : 
of  parliament  can  by  no  means  take  it  a^:.;. 
much  less  by  those  general  words. 

Obj. — In  14  Ed.  3,  cap.  1.  Xo  manir-^ 
hencelbrtli  shall  be  chargeable,  but  by  comi^- 
consent  in  parliament. 

To  this  I  answer,  Tliat  though  il  be  b.: 
temporary  in  Some  parts,  yet  it  is  bindii?^  cl,. 
secundum suljecUim  ma(^iam  :  And  the  «c'> 
arc  general,  as  iu  the  otlier  statute  De  TaliaiK., 
&c.  besides,  the  practice  in  that  king's  time,  itJ 
after,  best  interprets  it, 

Obj. — 25  Ed.  3,  cap.  8.  No  finding  of  en 
at  arms,  unless  by  consent,  much  less  dn-i^^ 
of  ships. 

Answ. — This  takes  iiot  away  anv  fonrt^ 
law;  and  therefore  the  precedents  folf-jwi^g.  4 
Hen.  4,  shew  that  it  does  not  reach  to  this  ca^f. 
Obj. — 2  Hen.  4,  m  2,  which  is  absolute  12 
the  point,  saiih  nny  brother  Crooke,  vkhere  « 
commission  went  forth  for  the  defence  of  tic 
sen,  whereof  complaint  was  made  in  par)i»nit.si 
with  desire  diat  it  might  be  repealed,  and  u 
was  done. 

Answ. — I  am  of  the  contrary  opinion:  i^; 
the  petition  was  that  it  might  be  released;  zui 
the  answer  was  but  this,  that  it  should,  but  tic 
king  would  treat  with  the  council  about  i: : 
and  it  was  but  a  repeal  of  his  commission  ihcfi 
only. 

Obj. — 1  Ric.  3,  cap.  2,  where  the  kin^  grinLs 
diat  he  would  not  hereafter  charge  Uiein  U 
benevolence,  or  any  such  charge,  but  tbat  tht'f 
should  be  dampned  by  the  &w^  by  no  suit 
charge  or  imposition,  t.  e.  by  no  such  cbtrge 
of  money. 

Answ.-^That  statute  was  only  against  bene- 
Tolences,  and  made  by  a  king  thatbad  rensou, 
as  we  all  know,  to  please  die  people  for  his 
own  ends. 

Obj.  2. — The  statute  of  Tonnage  and  Pooiwl- 
age,  granted  for  the  defence  of  the  sej,  tie 
words  are.  That  no  taillage  or  aid  shall  It 
without  act  of  parlmmenr.  2.  That  the  kiog 
hath  means  to  defend  the  kingdom,  itiih  a 
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protestation  not  to  draw  it  into  exainple^  4  Hen. 
4,  13  lleo.  4,  Pari,  roll,  m.  10. 

Answ.  •  I  will  not  argue  whether  Tonnage 
and  Poundage  wa«i  before  this  act  of  parliament, 
nor  that  time  out  of  mind  they  were  granted  to 
the  fcin^:  But  ray  answer  is.  They  are  only  for 
the  ordmary  defence  of  the  sea.  And  the  pro- 
testation of  4  Hen.  4,  is  a  protestation  of  the 
commons  only :  and  this  charge  is  not  taken 
away  thereby,  and  Tonnage  and  Poundage  is 
fur  and  towards  the  defence  of  the  sea:  so  all 
tJie  act?  are,  and  so  I  agree.  But  fur  extra- 
'Ordiuaries,  ahd  but  solely  in  case  of  danger  of 
the  whole  kiujrdom,  that  I  hey  should  not  be 
granted  carincjt  be  collected  out  of  these  grants. 

The  last  Objection  is  tlie  Petition  of  llight 
3  Car.  That  no  cliarge  shall  be  imposed  upon 
the  subject,  but  by  parlianienr. 

Answ. — I  was  then  Speaker  of  the  lower 
house,  and  I  Iiave  reason  to  remember  what 
then  was  made.  And  I  say,  1.  There  is  no 
mention  of  this  case.  2.  There  was  no  new 
thin^  granted,  but  only  the  untient  liberties 
conhrnted,  taking  notice  of  the  commons  pro- 
tesration,  not  to  bind  the  king  from  his  ancient 
rights.  3,  Look  upon  the  prayer,  what  is  de- 
sired :  and  the  main  scope  was,  (1.)  Generally 
agiiinst  loans,  and  this  could  not  be  included  in 
these  words.  (2.)  Imprisonment  without  shew- 
ing cause.  (3,)  Billeimg  of  soldiers.  And  (4.) 
mariners  lying  within  the  land. 

IV.  I  have  now  done  with  ray  third  general 
liead,  I  come  to  the  last,  touching  the  form  and 
legality  of  the  writ. 

First,  For  the  legality  of  the  wrir,  and  the 
objections  touching  the  necessity,  I  have  an- 
swered before;  the  main  objection  is  to  the 
body  of  the  writ. 

It  is  said,  [l.]  The  command  to  charge  the 
sberiff  to  levy  and  assess  money  according  to 
his  discretion,  is  i.ot  legal;  for  that  the  she- 
riff should^  make  it  per  sacra?nentum,  by  the 
oaths  of  a  jury,  as  in  the  writs  of  partition,  dis- 
tribution pro  rata,  &c.  This  assessment  is  not 
warranted  by  the  precedents,  (say  my  Lord 
Chief  Baron  and  my  brot'ier  Crooke)  they  do 
it  not  upon  their  knowledge  but  presumption 
of  mens  estates;  and  from  thence  they  speak, 
against  the  loo  vast  power  given  to  the  sheriiT, 
to  enhance  it  as  he  pleases.  [2.]  The  incon- 
venience is  great  hereby;  for  by  this  means 
there  is  a  great  inequality  in  the  assessment. 

I  answer,  first,  to  the  assessment  per  sacra- 
ncntum.  No  reason  why  it  should  be  here; 
for  it  is  not  done  in  the  commissions  to  levy 
subsidies,  much  less  sliould  it  be  done  here  for 
a  matter  of  gr^at  haste :  And  besides,  tiie  sheriff 
'is  trusted  with  more ;  for  he  haih  the  trust  of 
the  whole  county,  and  takes  an  oath  to  execute 
his  office  justly,  whereof  this  is  one  part. — As 
to  wiiat  they  say,  that  there  is  no  precedent  for 
it.  (J.)  I  say,  That  there  is  no  precedent  that 
it  hath  been  done  by  jury,  but  always  by  tlie 
sheriff,  or  such  whom  the  king  was  pleased  to 
trust;  and  since  one  must  he  trusted,  none 
more  fit  than  he.  (2.)  By  example,  we  see, 
be  speeds  all,  and  is  most  ready  fur  it.    (3.)  I 


say,  the  writ  leads  not  the  assessment,  it  com- 
mands the  ship  to  be  provided ;  so  if  that  be 
done,  there  is  no  necessity  of  assessment :  and 
if  the  towns  and  counties  say  they  will  provide 
a  ship,  and  do  it,  then  no  assessment  is  re- 
quisite; but  if  they  do  it  not,  then  the  sheri^Tis 
to  levy  it,  tliat  the  defence  may  be  seasonable  : 
so  that  the  clause  of  the  assessment  shews -the 
manner  of  if.  When  a  multitude  is  to  join, 
none  more  fit  than  he  to  do  it ;  and  no  way 
better,  than  to  write  to  him  to  do  it  according 
to  mens  abilities.  (4.)  The  clause  of  the 
assessment  is  not  only  to  the  sheriff,  but  to  the 
head  officer  of  the  town  and  borough;  and 
though  the  discretion  of  the  chaise  be  to  the 
sheriff,  yet  it  appears  not,  that  it  is  limited  to 
him  only. 

And  whereas  it  was  said,  That  the  sheriff  can- 
not assess  himself,  and  the  precedents  warrant 
not  this  assessment  by  the  sheriff:  I  answer, 
all  the  precedents  are  not  apaiust  it,  but  coni- 
monly  it  is  not  so ;  and  yet  there  hare  been  a 
multitude  of  precedents  thus.  As  to  the  in- 
equality of  it,  mr.  Hampden  had  the  least  caosc 
of  any  man  in  England  to  complain,  considering 
how  n«  was  rated. 

Again,  all  that  the  writ  commands,  is  but  an 
assessment  *  juxta  facultates  *uas,  ita  quod 
•  omnes,  &c.'  and  if  the  sheriff  do  otherwise, 
and  wron^  the  subjects,  he  is  answerable.  By 
divers  anticnt  preceilents  it  appears,  where  the 
sheriffs'  have  been  faulty  this  way,  they  have 
been  punibhed  ;  and  sir  VVnlier  Norton's  case, 
now  cfepending  in  the  Star-Chamber,  cancerns 
this,  for  an  abuse  in  lewing  this  charge,  when 
hi^i  sherifli*  of  Lincolnshire. 

Truly,  I  think,  as  my  lord  chief  baton  said, 
if  there  had  not  been  an  inequality  by  the  abuse 
of  the  assesses,  the  charge  had  not  been  com- 
plained of;  yet  the  like  inequalities  is  in  subsi- 
dies :  And  this  is  no  just  cause  of  exception 
against  it,  but  of  accusation  against  the  sheriff 
who  is  to  answer  it.  And  I  can  say  truly,  his 
majesty  hath  been  very  careful  to  prevent  and 
remedy  the  abuses  therein,  and  hath  often  sat 
daily  in  the  Council-Chamber  to  give  his  advice 
herein  himself;  and  upon  his  command  refor- 
mation h^th  been  in  divers  parts ;  and  it  hath 
been  given  in  command  to  all  hi*  judges  in 
their  circuits,  to  endeavour  the  same  in  all 
parts :  And  I  myself,  by  this  command,  have 
rectified  rates  in  "this  kind,  thai  have  been  un- 
equal. And  I  doubt  not,  if  the  nece-tsity  of 
danger  shall  still  require  it,  or  again,  hereafter 
it  may  be  done  with  all  equity. 

The  second  objection  is,  That  the  sheriff  , 
cannot  tax  himself*,  for  then  he  should  be  judge 
and  party  in  one  case ;  nor  can  hp  commit  him- 
self: and  if  he  be  omitted  out  of  the  assessment, 
then  it  cannot  be  equal,  nor  cannot  be  accord- 
ing to  the  writ,  that  commands  all  should  be 
assesseii  according  to  their  abilities  ratoably. 
I  answer.  This  prima  facie  carries  some  shew 
with  it;  but  examine  causes  of  lesS  conse- 
quence, and  it  is  easily  answered.  The  justices 
of  peace,  in  levying  subsidies,  make  rates  for 
thcmselvci.    Tlie  comuiissiouers  of  sewers  tai 
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their  own  lands ;  and  50  if  bjr  jurors  it  were 
dune,  it  would  be  the  like.  There  must  be 
either  new  assessors  appointed,  or  tt>ey  them- 
selves mu!>t  do  it :  That  would  bring  dclny,  and 
tliis  requires  haste  nnd  expedition ;  and  there- 
fore the  ^Iterid'is  fiiteiit  tor  this  business.  Aa- 
thorities  iu  law  there  »re  divers  herein,  ns  the 
writs  for  tlie  levying  expenccs  for  knights  of  the 
shire,  direction  is  to  \{\c  sheriff  to  do  it,  who 
assesses  himself,  and  yet  he  is  to  execute  it :  So 
in  a  writ  of  recovery  *  de  bonis  hahitantiuni,* 
tlie  sheriif  is  chargeable  with  his  part;  yet  he 
is  to  execute  it.  If  a  fine  be  laid  u})on  tlie 
whole  county,  he  levies  it,  yet  is  chuivcable 
with  his  part  towards  it. 

Obj. — The  writ  is  directed  *  probis  homini- 
'  bus/  and  these  cannot  be  charged  in  an  in- 
land couniy. 

Auswl — What  ditference  there  is  *  inter  pro- 

*  bos  homines,*  between  inland  counties  and 
maritime  counties,  I  know  not.  *i\  Kd.  3,  a 
iv'rit  s^  hereby  they  were  charged  in  case  of 
necessity;  as  to  Yarmouth  it  was '  probis  homi- 

*  uibus,  &c.'    True,  a  £;iant  by  the  king  *  pro- 

*  bis  bominibus*  j;enerally  is  void.  1  lien.  6, 
Dyer  Phil  iic  Mar.  7  Edw.  4,  14.  But  a  com- 
mission or  writ  to  assess  them  good  enougl>. 

*  I*robi  homines/  that  they  know  not,  nor  see 
not,  it  is  not  material,  for  that  would  make 
them  M)le  judges  of  t!»e  danger,  when  as  the 
kine  only  is,  and  this  not  traverseahle  neither. 

Ohj, — The  writ  commands  an  inland  county 
to  find  a  ship  and  piariners,  which  is  impossi- 
ble ;  and  *  lex  non  cogii  ad  impossibilia  ;*  and 
for  this  my  brother  Cn)oke  puts  the  common 
cases,  that  a  general  return,  49  Ed.  3,  6,  nnd 
impossibilities  are  void;  a  covenant  tor  impossi- 
ble things  is  void,  but  a  bond  may  be  good. 

I  answer  now  to  the  point  of  imposMbility. 
And  poshibly  the  ship  may  be  built  in  an  inland 
county,  though  to  carry  it  to  Portsmouth  is  ira- 
pofsible;  but  it  is  possible  to  provide  a  ship 
and  mariiKTs,  as  ilie  writ  commands,  which 
may  very  well  be  done  with  money. 

Obj  .--But  we  have  none  hot  trained  soldiers, 
no  mariners;  our  country  consists  in  tillage, 
and  our  men  are  trained  up  to  the  plough  and 
husbandry. 

I  answer.  We  have  the  like  occasion  of 
ploughs  and  husbandry  in  Kent,  and  we  have 
m  many  places  no  maritime  towns ;  some  lie  20 
miles  from  the  sea,  and  yet  we  are  justly 
charged  to  find  a  ship.  Precedents  we  have  as 
well  as  you  in  Oxon  and  Bucks,  or  else  uone 
•hould  be  charged  but  port  towns,  and  in  par- 
ticular no  law  or  statute  to  exempt  them,  ifntil 
Alfred*s  time,  there  was  no  distinction  of  mari- 
time or  inland  counties,  for  then  all  England 
was  but  one  maritime  county. 

Then  they  objected,  the  payment  of  soldiers 
wages  for  26  weeks,  to  be  in  The  king*s  service, 
is  against  many  precedents ;  as  U>  Ed.  2,  10 
Edw.  3,  and  entirely  for  wages  to  be  paid  by 
the  couniy  is  against  all  the  prccedekits :  and 
tenants  by  knights  service  after  40  days,  are  to 
be  paid  by  the  Ring.  And  other  precedents  my 
brolhwr  Crooke  cited,  when  divers  refused  to 


go  out  of  their  own  couniy  till  paid,  and  order 
taken  for  tlieir  pay  by  the  king.  And  whereat 
the  county  had  gnen  bond  for  payment  of  sol- 
diers wages,  (hey  were  cancelled,  and  order 
made  in  parliament,  tliat  soldiei^  should  be  at 
the  king's  pay,  2  Edw.  3,  16.  18  Edw.  3, 
cap.  7. 

'lliese  are  easily  answered,  for  these  prece- 
dents prove  no  more  than  payment  of  wages  de 
factOf  and  so  the  kine  may  pay  it  where  it  it 
not  due;  nnd  for  their  refusid,  I  have  nothing 
to  do  with  that  now  :  but  10  Edw.  3,'  m.  2, 
there  is  mention  made  of  Berkshire  men,  com- 
manded to  carry  their  soldiers  forth  of  their 
county  at  their  own  costs ;  and  when  the  sol> 
diers  refused  to  go  thence,  no  charge  or  pay- 
ment; for  soldiers  used  to  be  paid  by  their 
county,  ns  in  that  case ;  nnd  they  were  forced 
to  Ko,  and  did  go,  and  stay  there  three  years: 
6f>   13  Edw.  3,  m.  8. 

Obj. — 1  Fd.  3,  m.  14.  None  compelled  to 
go  out  of  their  county  without  wages  paid.  18 
Ed.  3,  m.  6,  7,  that  none  should  go  out  of  their 
counties :  And  not  only  those  that  had  offices 
and  patents  to  ser\'e  the  king,  but  all  with  thi& 
proviso,  that  the  king  should  pay  them  their 
wages. 

Answ. — 1  Ed.  3.  It  is  clear,  and  hath  in  it 
the  exception  in  case  of  necessity,  aud  to  be 
done  as  in  times  past.  • 

18  Ed.  3.  It  is  expressed  in  the  act,  wlien 
they  go  to  the  king's  wars  out  o(  the  kingdom  : 
so  19  Hen.  7,  &c.  These  are  all  but  declara- 
tive to  the  common  law,  Corbet's  case ;  the 
reason  is,  because  the  allegiance  of  the  subject 
is  not  natural,  but  local.  But  that  the  king 
shall  give  wages  within  his  kingdom,  there  is  no 
act  of  parliament  for  it. '  Now  it  was  resolved 
in  the  Excheqner,  that  the  sea  and  land  made 
but  one  entire  kingdom,  and  so  no  going  out 
of  the  kingdom  here;  and  con^iequently  the 
payment  of  the  soldiers  wages  within  tlie  king- 
duin  is  not  against  law. 

The  last  objection  is,  that  the  wrll  is  ill^al, 
because  contrary  to  Mag'  Char*,  <  uullus  liber 
*  homo  imprisonetur.' 

Answ. — As  touching  the  objection  of  the  no- 
bility, that  they  are  privileged  from  imprison- 
ment, it  might  well  have  been  spared  ;  and  I 
know  not  wherefore  it  was  spoken  of,  unless  to 
make  them  think  they  were  more  interested 
than  the  rest  of  his  majesty's  subjects  in  this 
ciise. 

Obj. — But  yet,  I  say,  noblemen  may  be  im- 
prisoned upon  contempt,  as  my  brother  Crooke 
knoMS  well ;  and  it  was  resolved  in  the  earl  of 
Lincoln's  case,  in  the  Star-Chamber.  It  is  true, 
that  upon  ordinary  process,  they  are  not  to  be 
brought  to  trial  or  imprisoned. 

Now  I  answer,  there  is  no  imprisonment  in 
que >tion,  but  the  asse&sment  only,  why  he  should 
nut  pay  the  moi;ey  assessed,  or  shew  cause  to 
the  cou:rary. 

Secondly,  Were  the  writ  illegal  for  form,  and 
circumstance,  yet  this  makes  not  the  command 
itself  illegal  for  substance. 

The  exceptious  to  the  Certiorari  arc  (htse : 
\ 
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1.  The  direction  of  it  to  two  sberifFs,  one  out 
of  his  office,  when  as  the  sheriff  in  being  ought 
only  to  re  tarn  it. 

Answ. — Of  this  there  is  little  douht ;  nothing 
more  frequent  than  for  a  Ortiorari  to  issue  out 
of  the  Cbaucerjjr  to  two  parties,  as  to  tbo  exe- 
cutors, or  the  judge  that  took  the  fine,  and  is 
removed.  And  so  upon  commission  to  take  a 
fine  by  *  dedinius  potestatem  ;'  in  this  case  the 
writ  is  *  inter  brevia  irretoroabil* :'  and  this 
must  remain  with  the  old  sheriff,  and  are  never 
•delivered  over  by  the  jury  to  the  new  sheriff. 
In  Hobart*s  case,- in  the  Kin^VBench,  being 
convicted  of  heresy  before  sir  Julius  Csesar 
judge  of  the  Admiralty,  certificate  to  him  after 
Master  of  the  Uolls^  and  directed  to  him ;  so  in 
the  case  of  my  lord  Paget. 

Obj. — ^The  writ  is  without  return,  saith  mv 
Lord  Chief  Baron  ;  and  the  Certiorari,  wliich 
is  a  year  and  a  half  after,  cannot  renew  it. 

I  ansner,  That  shall  not  be  the  determining 
of  it  only  ;  for  the  time  limited  expiring,  shaU 
wot  deprive  one  of  his  just  debt. 

It  is  not  sufficient,  because  it  appears  not, 
that  Mr.  Hampden  was  tenant  or  ter-tenant, 
or  that  Stoke  Mandeville  is  within  the  comity 
of  Bucks. 

2.  It  appears  not  that  there  was  any  ammu- 
nition or  sliip  prepared. 

I  answer,  It  doth  sufficiently  appear,  that 
Mr.  Hampden  was  ter-tenant,  for  the  Certiorari 
was  to  the  sheriff,  who  certifies  that  he  was  te- 
nant ;  for  it  was  in  pursuance  of  the  writ :  the 
words  are,  *  Virtut**  brevis  domini  regis  huic 
'  scheduP  annexat.  certifico  quod  virtute  et  se- 
'  cundum  exigentiam  ipsius,  &c.'  '  Assessavi,* 
Anglic^  '  have  assessed,'  *  super  separales  hoo^i- 
'  nes  et  terrs  tenentes  com'  Bucks  praed'  quo- 
'  rum  nomina  subscribuutur,  &c.'  It  relates  to 
the  place  there,  tenants  in  the  county  of  3ucks, 
and  makes  Mr.  Hampden  one.  And  thus  the 
business  of  knighthood  was  done,  and  in  no 
other  manner. 

Then  it  appears  not  that  the  ship  was  pre- 
pared. To  this  I  answer,  1st,  That  the  shiff 
was  done  according  to  the  command  of  the 
writ.  2dly.  It  was  prepared.  3dly,  If  none 
had  been  prepared,  the  fault  was  in  them,  for 
that  they  paid  not  in  their  money.  For  the  ex- 
ceptions to  this  Mittimus  I  say  nothing,  be- 
cause I  told  you  the  case  rests  not  upon  these 
words,  'Salus  regni  periclitabatur,'  which  is 
only  to  bring  it  to  issue. 

Then  they  except  against  the  Sci'  Fa',  1st, 
That  the  king  is  not  intitled  to  bring  the  Sci' 
Fa'.  So  there  is  no  cut  oneretur,  to  whom  l>e 
should  pay  the  money,  for  whose  good  or  bene- 
fit Mr.  Hampden  should  satisfy  the  money  as- 
sessed. I  answer,  the  king  is  interested  in  all 
actions  for  public  good,  and  shall  recover  ac- 
cordingly, as  in  case  of  Highways,  Pontage, 
Murage,  &c.  much  more  when  it  is  for  the  ge- 
neral defence  of  the  realm.  In  a  quare  inipcdit 
between  two  common  persons ;  though  the 
king  be  neither  plaintiff  nor  defendant,  the  king 
shall  recover  therein.  Many  times  in  case  of  a 
common  informer,  the  king  rtcovers  th«  one 


moiety,  though  no  party ;  so  it  was  in  the  case 
of  knighthood,  though  suit  was  depending. 
Again,  all  writs  in  the  kingdom  are  the  kingt 
writs,  though  no  fine,  much  more  beie  for  th< 
defence  of  the  realm.  And  it  is  usual  for  the 
kine's  attorney  to  compel  men  to  perform  cha- 
ritable uses;  and  the  king  may  question  any 
one  for  them,  in  the  case  of  Aurum  Regins^by 
process  out  of  the  Exchequer. 

Again,  where  it  is  said, '  Quare  ipse  de  pra^d' 
*  summa  specificat'  onerari  et  inde  satisfac'  de- 
<  beat,  prout  ulterius  tibi  precept',  &'c.  for 
though  the  writ  be  in  the  king's  name,  yet  it  is 
but  for  tlie  performance  of  the  work  and  charge ; 
and  though  it  appears  not,  who  were  collectors 
or  assessors,  yet  it  appears  it  was  done^  Upon 
public  service,  process  goes  forth  io  the  king^t 
name ;  but  then  it  is  not  so  fit  it  should  be  ex- 
pressed io  particular  for  the  king,  when  it  is  for 
the  general  good  only.  Was  not  this  objection 
made  by  my  brother  Denham  ?  though  none 
more  chearfully  did  subscribe  to  his  majesty's 
letter/  neither  was  the  Sci*  Fa*  without  his  aid- 
vice,  being  the  aptest  course,  and  better  than 
trespass :  but  the  objection  that  he  made  was, 
That  the  king  cannot  do  any  wrong,  nor  take 
without  record,  .as  in  seizure  upon  outlawry, 
attainder,  or  the  like  ;  and  in  this  case  there 
is  no  Record  upon  the  writ  4  Aug.  no  judg- 
ment, &:c. 

I  answer.  This  Sci*  Fac'  is  not  annexed  to 
the  writ,  and  is  a  new  oction,  that  Mr.  Hamp- 
den oneretur  et  inde  satisfaciet,  and  after  that 
judgment  upon  the  writ,  and  upon  his  saying 
nothing,  why  revocetur^  there  shall  be  a  good 
Record  whereupon  he  shall  he  charged.  3 
£liz.  Dyer  156.  Ignoramus  is  sufficient  title 
for  the  king,  and  ground  for  a  '  Melius  inqui- 
'  rendum.' 

No  Sci'  Fa'  lies  upon  the  tenor  of  a  writ,  say 
they:  39  Hen.  6,  fol.  34,  21  Eliz.  Dyer  fol. 
205.  I  answer,  a  Sci'  Fa*  upon  a  recognizance 
will  not  lie  in  Chancery,  but  upon  the  Record 
there ;  yet  in  debate,  an  action  of  debt  lies 
upon  the  tetmr  of  the  Record.  39  Hen.  C,  the 
doubt  was  because  the  party  mi^ht  be  subject 
to  a  double  execution,  one  upon  the  Record 
there,  and  the  other  upon  the  tenor  of  the  Re- 
cortl  in  another  court.  33  Edw.  3.  Title  Te- 
nure by  Transcript  8  Hen.  5,  Fita-Her*  Error 
Sci'  Fa'  Reg'  fol.  51.  The  Record  was  before 
the  justices  of  the  KingVBench,  the  tenure  was 
of  the  Treasury  to  the  barons  of  the  Exche- 
quer ;  and  it  is  the  usual  order,  if  a  recognizance 
be  forfeited,  to  certify  the  tenor  of  a  recogni- 
zance ;  so  of  a  line  ot  amerciament,  &c.  to  cer- 
tify the  transcript  thereof.  So  the  transcript 
was  sent  from  Ireland  of  an  act  of'parliament ; 
a  Sci'  Fa*  thereupon  went  against  a  baron  in 
England  :  so  in  debt,  upon  the  transcript  of  a 
Record  from  Ireland,  a  Sci'  Fa'  here  went 
forth. 

Objected  it  was  in  the  last  place  by  my  Lord 
Chief  Baron,  that  judgment  in  this  case  would 
be  fruitless,  and  none  should  take  benefit  there- 
by; upon  this  Record  he'  put  several  cases, 
wherein  judgment  in  such  a  case  ought  to  pass. 
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.1  answer  my  Lord  Chief  Baron  with  a  judg-  [ 
inent  of  his  own,  in  case  uf  kuightliood,  resolved 
here  in  this  court ;  (!ie  case  was  this.  The  king 
by  writ  Jan.  1,  of  his  reign,  commanded  ihe  | 
shertft'  o{  Berkshire,  that  all  that  had  40/.  should  ! 
be  in  the  Chancery  31  January  following,  to 
take  upon  tiiem  tlie  order  of  kniglithood.  Sir 
John  Dayxei,  sheritf  of  Berkshire,  made  his  re- 
turn, ^as  the  sheriff  of  Bucks  here)  all  that  are 
not  knights  under  the  nameof  Illorum,  and  sets 
down  their  names.  A  Mittimus  thereu}io/i 
went  out  of  tlie  Chancery,  reciting  the  sub- 
stance of  the  former  writ,  '  V'obii  Mittimus 
'  prsseutibus,  &c/  with  a  clause  to  enquire 
after  such  as  uere  not  returned,  and  to  fine 
them.  Aod  upon  this  a  writ  of  dislringas  to 
the  sheriff.  My  Lord  Chief  Baron  and  my 
brother  Denham  know  what  jud«;ment  was 
given ;  when  I  observed,  1st,  Not  the  Record, 
but  the  tenor  of  the  Uecord,  was  sent  into  the 
Excheauer,  yet  returnable  in  the  Chancery. 
2dly,  (or  the  returning  of  the  names  of  the 
defaulters  as  here.  Sdivi  Upon  the  distringat 
thereupon  xras  had  execution,  much  more  than 
here,  upon  the  Sci'  Fa*.  4tlily,  There  was  no 
more  judgment  of  Record  to  warrant  than  here 
m  iliis.  • 

Now  I  come  to  conclude.  I  have  been  some- 
what too  bold,  in  taking  more  time  than  is  usual, 
but  I  did  it  to  satisfy  my  own  heart,  according 
(o  which  I  must  give  my  judgment.  What  I 
have  omitted  I  refer  to  the  rest  of  my  brothers 
that  went  before  me,  and  to  my  lord  chief 
justice  that  comes  after  me.  .  The  reasons  I 
shewed  whereupon  I  conceive  by  the  common 
law,  and  the  fundamental  polic;^  of  the  king- 
dom, that  the  king  may  charge  his  subjects  for 
the  defence  of  the  kingdom,  and  that  the  king 
may  charge  his  subjects  towards  Uie  defence 
thereof  when  it  is  in  danger ;  and  I  hold  that 
die  kiug  is  sole  judge  of  the  danger;  and  ought 
to  direc^  the  ineans  of  defence.  And  therefore 
this  writ  of  Sci'  Fa*,  and  all  the  proceedings  in 
this  case,  are  well  grounded  according  to  law. 

My  Opinion  therefore  is,  That  Mr.  Hampden 
fhall  be  charged  with  205.  assessed,  and  that 
my  Lord  Chief  Baron  ought  to  give  Judgmeot 
accordingly. 

The  Argumeitt  of  Sir  JOHN  BRAMPSTON, 
knt.  Lord  Chief  Justice  of  his  Majesty's 
Court  of  King's-Bench,  in  the  great  Case 
of  Ship-Mokey. 

Quarto  Aug.  11  Car.  a  writ  issued  out  ,of< 
the  Chancery,  being  directed  to  all  counties  of 
the  realm  ot  England,  both  inland  and  mari> 
time ;  and  among  the  rest  it  was  directed  to 
tbe  sheriff  of  Bucks,  for  the  making  and  build- 
iug  of  a  siiip  of  450  tons,  and  to  provide  a  cer- 
tain number  of  men  with  ammunition  and  vie* 
tuals,  to  be  brought  to  Port^mouth,  and  from 
thence. to  be  employed  in  his  majesty's  service, 
for  defence  of  the  realm,  and  ol  the  sea.  Mr. 
liaqipden,  in  the  county  of  Bucks,  was  assessed 
at  Wf.  for  his  mfinor  of  Stoke  Mandeville,  who 
^efu$«d  to  j>ay  the  »ame ;  whereupon  a  Cer- 


tiorari issued  to  the  sheriff  of  Bucks,  to  return 
the  defaulters ;  amont;st  whom  Mr.  Hampden 
was  returned  to  make  default  of  payment  of 
the  20t.  assessed  upon  him.  Whereupon  it  tvas 
by  Mittimus  sent  into  the  Exchequer,  and  a 
Sci'  Fa'  thereupon  issued  out  of  the  Exchequer 
against  Mr.  Hampden,  to  shew  cause  why 
he  made  default  of  payment  of  the  said  SOs. 
Whereupon  Mr.  Hampden  appeared  in  person, 
and  demanded  oyer  of  the  writs,  and  returns 
thereof,  and  demurred  in  law,  with  whom  Mr. 
Attorney  joined  in  demnrror. 

Now  three  points  have  been  debated  already 
at  large  in  this  matter,  viz.  1.  Whether  the 
kinn;  may  command  this  general  charge  of  his 
subjects  by  law,  or  no,  without  their  ccmscnt 
in  parliament?  2.  Whether  tlils  kind  of  assess- 
ment be  warrantable  by  la^',  ur  no  ?  and,  S. 
Whether  the  Sci*  Fa*  did  well  issue  or  not  ?  .  I» 
all  these  matters,  so  much  hath  been  already 
spoken,  that  if  I  should  not  say  what  hath  beeh 
already  spoken,  I  should  say  little  to  purpose. 
I  will  not  be  long;  for  if  I  had  intended  it,  my 
lord  Finch  hath  prevented  me  in  it ;  for  he 
hath  taken  froip  me  very  i.iuch  that  I  should 
have  said,  and  insisted  upon. 

Tluit  which  this  case  resteih  upon,  in  my 
opinion,  tlie  vote  of  the  court  hath  passed  al- 
ready bv  the  greater  nmnber  of  voices,  that 
mine  will  do  nothing  which  way  soever  I  co: 
yet  being  to  deliver  my  opinion,  I  shall  sl7ew 
my  reasons;  and  that  I  shall  do  without  any 
oilier  defence.  Concerning  the  first  point. 
Whether  his  majesty  may  impose  that  general 
charge  upon  his  suhjects  by  law  or  no?  I  aqi 
of  opinion,  that  whensoever  the  whole  kingd«>ro 
is  in  danger,  his  majesty  may  command  all  his 
subjects  to  join  with  him  in  this  case  for  the 
defence  of  the  kiiigdom.  My  brtJther  Finch 
hath  insisted  so  fully  upon  tliis  matter,  that  I 
shall  need  to  say  but  little:  hut  yet  something 
I  must  say,  as  well  as  my  brothers  that  have 
spoken  before  me,  to  discharge  my  conscience : 
and  for  that  which  I  shall  say,  m^  intent  is  to 
insist  upon  some  few  of  the  principal  statutes^ 
which  have  been  already  recited. 

For  this  point,  in  my  opinion, -^vill  rest  upon 
tbe  several  statutes  and  acts  of  parliament  that 
concern  this  case;  and  I  take  these  statutes  to 
be  merely  declarations  in  at^irmnnce  uf  the 
common  law.  And  I  shall  be^in  with  the  sta- 
tute 1  Edw.  3,  cap.  5,  and  I  shall  not  go  far 
from  the  intent  of  the  statute ;  I  shall  scarce 
make  use  of  any  precedents,  though  many  have 
been  u£cd,  but  only  so  far  as  thty  may  seem  to 
expound  and  declare  the  true  meaning  ©f  those 
statutes. 

And  whereas  it  is  objected  from  the  statute 
1  Edw.  3,  That  no  man  shall  be  compelled  to 
go  out  of  his  county  wherein  he  liveih,  except 
in  case  of  iuva^iion,  and  nece^ity  rcquireth,  and 
then  it  shall  be  done  as  in  times  past :  I 
answer,  That  this  is  merely  declarative,  and 
spoken  in  athrmance  of  the  common  law,  and 
this  use  is  declared  by  this  statute  to  be  the 
antieut  law  of  the  reahu.  Now  what  that  use 
was,  will  be  a  vciy  great  quedtioo  iu  this  caae. 
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Indeed  it  hath  been  much  insisted  upon,  both 
by  Mr.  IIampden*s  counsel  and  my  brother 
Crooke,  that  the  subjects  going  forth  of  the 
phi  re  shall  be  at  the  king's  charge,  which  they 
have  affirmed  by  divers  statutes :  but  that  which 
will  go  far  in  this  case,  as  my  brother  Berkley 
well  observed,  is  out  of  the  precedei»ts  of  Ed.  1, 
Ed.  2,  and  IL  Srd's  titnes ;  and  in  them  you 
shall  find  it  to  be  for  foreign  wars,  or  else  for  or- 
dinary defence,  its  for  pillaging  of  boroughs  or 
private  towns  by  pirates,  when  the  subjects 
nave  not  given  their  aids  in  such  cr>es.  And 
there  is  no  doubt  but  the  king  hath  paid  the 
charge  in  such  a  case,  for  the  defence  of  the 
realm ;  but  the  subjects  gave  the  king  subsi- 
cfics  to  do  it  withal. 

But  the  question  is,  \yhat  the  subject  in  tliis 
case,  *  secundum  legem  Anglise,'  may  be  com- 
pelled to,  in  case  of  necessity,  fur  defence  of 
the  kingdom  ?  I  answer,  They  may  be  com- 
pelled to  this  charge,  *  suraptibus  propriis,'  for 
the  soldiers  wages;  but  to  go  out  of  the  realm, 
or  their  shire,  must  be  at  the  kiojz's  pay,  ac- 
cording to  the  common  law  of  England  :  but  in 
times  of  sudden  defence,  there  is  no  time  to 
stand  upon  wages.  It  appears  both  in  Fitz- 
Herb.  Na.  Br.  fol.  28,  and  also  in  u\y  lord 
Cuke  in  Calvin's  case,  the  king  may  command 
his  subjects  upon  their  allegiance,  to  gu  with 
him,  as  well  in  wars  without  the  realm,  as  in 
hb  wars  within,  and  with  him,  and  without 
liim,  in  the  king's  service.  By  the  statute  of 
18  Ed.  3,  and  11  Ed.  3,  men  of  arms,  as  hob- 
b'ellers,  archers,  &c.  are  to  go  in  the  king's  ser- 
vice, as  in  England,  so  out  of  England,  was  the 
matter  of  these  laws.  And  my  lord  Fipch  said, 
This  was  the  very  common  law  of  England ;  so 
that  it  is  clear,  these  two  statures  are  declara- 
tory laws  in  atlinnance  of  the  common  law.  In 
7  If  en.  4,  title  Tenure  44,  tliere  it  is  said,  a 
man  is  not  to  go  with  the  king  in  his  wars,  out 
of  the  realm,  without  wages.  And  so  7  lien.  4, 
title  Tenure  l'S\  the  subjects  of  England  are 
not  to  go  with  the  king  beyond  the  seas,  with- 
out their  wagcb :  but  in  the  realm  they  are  at 
bis  command,  and  there  is  no  wages  to  be 

§iven.  So  it  is  in  going  out  of  England,  when 
bey  are  at  the  king's  charges;  but  within,  at 
their  own.  A  nd  if  the  goin^  out  of  the  county 
be  at  their  own  charges,  I  know  not  but  that 
should  put  an  end  to  the  case,  that  the  defence 
of  the  realm  must  be  at  the  subjects'  charge. 

It  is  of  dangerous  consequence  for  judjie-^,  in 
their  judj^mcnts,  to  rely  too  much  upon  prece- 
dents, that  pcrliaps  went  forth  through  the  ne- 
cessity of  the  present  times.  But  that  is  not 
our  case  here;  we  are  here  directed  to  know 
what  was  used  in  times  past,  in  this  case,  be- 
fore the  muknig  of  this  statute :  So  that  in  this 
case  we  take  the  usaj;e  not  to  declare  or  prove 
a  law,  but  that  use  is  declared  by  this  statute 
to  be  a  law.  Now  tlierefore,  we  must  know 
what  the  use  was  :  now  tluit  the  use  was,  that 
the  subjects  of  this  realm  ought  to  be  charged 
in  time  of  common  danger,  appears  by  a  multi- 
tude of  precedents  applied  rightly  to  the  statute 
of  i^w.  3;  which  do  declare  the  law  upon  the 


statute.  And  to  shew  what  the  use  was,  I 
shall  rely  chiefly  upon  those  precedents  (hat  are 
most  judicial.  Fiist,  that  of  25  Kdw.  1,  Term' 
Mich'  Rot.  72,  Banc'  llegis,  in  the  abbok  of 
Robertsbrid^e's  case ;  compare  that  and  this  to- 
gether, and  I  know  not  what  more  can  be  an- 
swered, than  that  this  use  for  the  subject  to 
maintain  their  peace,  was  an  usage,  law,  and 
custom  of  the  realm.  10  Ed.  3,  m.  2,  fo.  18, 
the  king  by  his  writ  sent  a  command  to  send 
to  Portsmouth  one  hundred  foot  and  t%venty 
horsemen  to  guard  the  sca-coasts.  They  refus- 
ed to  do  that  sen'ice,  and  would  not  go  without 
wages.  The  king  sent  answer  in  these  very 
words,  '  That  no  wages  were  due,  for  it  was  a 

*  public  danger.'  And  so  25  F^.  3,  cap.  8,  it 
is  generally  assented  to  by  parliament. 

But  there  we  have  a  general  law  in  tlie  first 
statute  1  Ed.  3,  which  was  grounded  merely  on 
the  common  law,  and  so  w;i$  the  statute  25 
Ed.  3,  and  the  rest  to  the  same  purpose,  because 
it  was  against  the'right  of  the  realm.  And 
this  statute  of  25  Kdw.  3,  was  merely  grounded 
upon  the  petition  of  the  commons ;  then  cer- 
tainly this  finding  of  aims  wa^  intended  by  that 
statute  to  be  against  the  right  of  the  realm.  Be- 
sides all  this,  to  keep  our&eltes  to  that  which  is 
legal  and  authCnticol,  so  the  p^irliameitt  roll  IS 
Ed.  3,  m.  9,  and  1 1,  it  is  there  apparent,  that  it 
is  not  against  the  right  of  the  land  to  ciiarge  the 
subject ;  then  how  comes  it  to  be  a^^ainst  the 
right  of  the  realm  25  Edw.  3,  for  then  thtre  nas 
no  statu  te  ? 

Now  to  bring  it  down  to  our  times.  In  26  Ed. 
3,  m.  44,  every  maritime  town  «>as  c  .arged  to 
keep  a  petty  watch,  there  bemgsome  imminent 
danger ;  therefore  they  pray,  not  to  be  dis- 
charged, but  tliat  it  might' be  reduced  to  a 
leSber  charge,  being  it  was  but  petty  watch  to 
guard  the  sea-coabt ;  much  less  then  is  there 
cause  for  the  subject  to  seek  to  be  discharged 
when  the  enemy  is  approaching.  5  Ed.  3,  there 
was  a  commission  issued  out,  lo  distrain  every 
one  '  secundum  potestatem/  in  matters  of  ar- 
ray ;  here  i»  now  the  judgment  of  the  whole 
house  of  parliament,  that  men  according  to 
their  abilities  are  to  be  charged  to  join  in  chaise 
with  the  king,  to  defend  tlte  reuhn  *  sumptibus 

*  propriis.'  Thus  much  for  defence  upon  the 
land ;  now  for  defence  upon  the  sea.  In  the 
statute  18  Ed.  3,  cap.  7,  that  they  nho serve 
the  king  out  of  the  kingdom,  serve  for  wages; 
but  in  ca!>e  of  necessity,  w  uhoui  the  realm,  in 
limes  past,  by  no  precedent^,  saith  my  brother 
Crooke,  can  it  be  proved  it  was  done  before.-^ 
I  answer,  that  the  sea  is  within  the  kingdom; 
see  2  Ed.  3,  cap.  10,  protect.  46,  Bract*  lib.  2, 
fol.  365,  tl.ere  tiie  sea  i^made  part  of  the  king- 
dom. Doctor  and  Student,  cap.  51.  It  is  the 
ancient  custom  of  England,  that  the  king  if 
lord  of  the  narrow  seas.  But  that  wliich  J 
most  rely  upon  is,  from  the  statutes  of  1  and  18 
Ed.  3,  for  they  both  meet  in  one,  which  is  ao* 
cording  to  the  common  law ;  for  all  the  differ- 
ence thereof  is,  the  subject  to  go  out  of  his  own 
county  whether  to  defend  the  land  or  the  sea. 

In  the  statute  of  1  £d.  3,  it  is  objected,  that 
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'  there  is  no  precedent  for  inland  counties.  But 
I  answer,  it  not  from  inland  counties,  vet  there 
is  fur  maritime,  as  iu  14  Ed.  3,  Term.  Mich. 
But  I  rely  not  upon  precedents  for  either,  but 
only  upon  those  precedents  that  went  out  to 
the  ports  and  maritime  town^  :  for  it  was  well 
obsened  by  the  king's  counsel,  that  thej  were 
not  grounded  upon  any  precedents  or  chatters, 
but  only  upon  ancient  customs.  But  if  tlie 
precedents  to  the  maritime  towns  were  direct- 
ed in  case  of  necessity,  then  I  see  no  reason  but 
that  it  may  be  done  now ;  which  was  in- 
deed intencfed  by  the  statute  of  1  Ed.  3,  as  the 
precedents  do  plainly  declare ;  and  they  were 
then  more  common  than  writs  of  this  nature  is- 
suing for  in  this  case,  and  the  commons  were 
then  bound  to  land-serrice,  and  the  mariners 
to  sea-sernce;  and  they  were  ciimpelled  to  it  at 
their  own  charge,  merely  upon  their  allegiance, 
both  in  Bedford,  Bucks,  Lincoln,  with  many 
other  counties.  If  then  they  may  be  compelled 
to  go  out  of  their  own  proper  counties,  to  de- 
fend that  part  of  the  realm  that  they  live  near 
unto,  why  may  they  not  also  be  compelled  to 
go  to  defend  the  sea-coast  t  The  sea-men  were 
willing  to  bear  some  part  of  the  charge  for  the 
defence  of  the  sea,  because  the  inland  coon- 
ties  did  bear  their  charge  of  the  land-service 
and  of  the  ports ;  And  if  they  may  be  compelled 
in  the  inland  counties  to  defend  their  inland 
counties,  and  the  sea-men  to  defend  the  sea- 
coast  ;  then  I  know  no  reason  but  that  they 
may  be  compelled  all  in  general  to  bear  a  pul>- 
lic  charge  in  case  of  necessity. 

I  am  still  upon  the  statute  1  Ed.  3,  wherein  I 
find  Mr.  Seldcn,  in  his  Mare  Clau&um,  says  it 
was  an  ancient  use  to  charge  the  inland  and  mari- 
time counties  in  case  of  necessity ;  and  there- 
fore in  my  understanding,  I  hold  it  to  be  '  se- 
'  cundum  legem  Angliae.'  But  here  my  bro- 
ther Crooke  objects,  there  is  no  statute  or  pre- 
cedent to  shew  that  any  inland  counties  were 
charE;ed.  I  answer,  that  statutes  and  prece- 
dents do  not  extend  to  our  case,  for  this  was 
in  use  many  years  before  the  making  of  any 
statute.  See  the  statutes  of  1  £d.  1,  and  1  Ed. 
3.  Tliey  cannot  cross  one  another,  fur  then 
could  not  the  statute  of  Ed.  i,  be  confirmed  by 
the  statute  of  Ed.  3. 

Again,  concerning  the  statute  of  finding  of 
men  and  arms,  it  is  true,  it  is  merely  the  common 
law  of  England,  and  that  merely  without  com- 
mon consent  in  parliament,  as  my  brother  Berk- 
ley saith,  that  the  statute  of  9  Hen.  3,  and  95 
Ed.  3,  cap.  11,  are  the  great  charters  rather 
than  statutes ;  and  in  king  John's  time  it  was 
not  taken  for  a  statute,  but  only  for  a  declara- 
tion. And  so  it  was  taken  in  tlie  time  of 
Hen.  4. 

But  now  if  concerning  the  charging  of  the 
county,  the  said  statutes  were  nothing  but  ac- 
cording to  the  common  law  of  England,  I 
cannot  see  how  th^  should  cross  anott^r  now ; 
for  there  is  no  difference,  but  only  in  such 
thhigs  as  are  giren  as  a  benevolence  to  the 
king,  as  in  1  Ed.  3,  cap.  5,  6. 

As  for  the  statute  De  Tallagto  non  Conce- 


dcndo,  w^deny  it  not  ;  but  the  difftrrecce    > 
in   the  occaaiuu  of  the  statute  of   14  I  .d  .* 
lliere  was  a  pretty  case  pat  by  Mr.  XloIJ-^-  ..- 
about  tije office  of  ainsige,  where  there  wu2>  L.: 
a  fee  to  be  paid  out  of  it,  and  held  a  tailbjt . 
but  there  is  great  difference  lieiwceii    the  t-  .«- 
a£;e  and  this  service,  which  cn-ery  sabjeit   ^ 
bound  to  do  by  his  allegiance  to  nis  sot  trie  ^ 
lord,  F»U*  Her .  Na.  Br.  103.     The    Liog  i--  - 
impose  this  charge  upon  tbe  subject   in  ca«e  • : 
necessity,  pro  bono  publico  ;  and   it  »«   no*L-  ^ 
but  what  every  subject  owes  to   tbe   c*ociinp>^- 
wealth  in  a  time  of  common   danger.      A: 
after  king  Edward  the   Coofesv>ry  it  was 
dered  by  several  statutes,  let  every   one   h:i^? 
their  own  goods  and  lands  free   from    toiilAc-!:- 
and  let  nothing  be  taken  from  them.      Boc  . 
this  case  of  necessity  in    cotuinoii    clanger  > 
another  thing,  tlie  king  niay   tlien  cooiptf-l   \  .- 
subjects  to  this  charge;  and  I  may   add    th. 
reasons  strongly  insisted  upon    by   tbe  kind's 
counsel.     M^  lord  Coke  said,  it  could   ne«c.- 
\ye  the  meaning  of  the  great  charter  of  the  L- 
berty  of  the  subjects   by  this  statute    to  tal' 
away  the  power  of  tbe  king's  prerogative^  ajn<^ 
so  to  exempt  themselves  from   this  cfaarze  • :' 
defence :  for  there  is  a  difference  between  2 
taillage  upon  the  people,  and  a    service   m  a 
case  of  necessity,  which  they  mny    be   cons- 
pelled  unto.     My  brother  Joiics  cited  a  roc^i 
excellent  case  4  Jac.  upon  the  opinion  of  Co^e 
and  Popham,  that  the  taillagc-statute   taker:; 
not  away :  and  shall  it  take  away  this  rovd 
power  ot   the  king,  so   inherent  in  the  crown. 
the  protection  and  preservation  of  his  kingdora' 
From  this  statute  1   Ed.  3,  Mr.   St.  Joi  0 
raised  this  objection.     Here  is  seren  monrf^ 
from  the  date  of  the  writ,  to  the  time  the  &!>ip 
was  to  be  brought  to  Portsnooath,  in  wUch 
time  there  might  nave  been  a  pariiament,  and 
therefore  it  ought  to  have  been  done  in  a  par- 
liamentary way.     But  this  will  not  admit  tbe 
calling  of  a  parliament ;  but  if  the  danger  ls 
not  sudden,  you  roust  have  it  in  a  parliamen- 
tary way. — My  lord  Finch  gave  a  lull  answer 
to  this :  there  must  be  a  preparation  before  tbe 
enemy  come,  else  the  defence  is  too  late  ;  tU rr 
is  a  necessity  to  prevent  a  necessity,  and  wh.> 
shall  give  warning  in  such  a  case  but  tbe  kio<^? 
Saith  Littleton,  who  gives  warning  ?  Not  ti.-«: 
tenant  by  castle-gaard,  but  the  lord ;  and  so 
consequently  in  this  case  our  sovereign  lord  the 
king:  and  therefore  in  such  a  case  the  subject 
is  bound  by  his  allegiance  to  the  king,  to  a&»&t 
in  case  of  public  danger.     My  lord  Coke  tellt 
us  the  reason  of  the  warning :  he  saitlt,  there 
must  in  that  cose  be  a  prepai^tion  before  band, 
lest  your  defence  come  too  late  :  enemies  .ire 
more  easily  kept  out  than  overcome  when  they 
are  got  in. — By  the  statute  of  8  Ed.  4,  there 
bulwarks    may  be  made    in    another    man's 
ground;  but  this  preparation' caDnot  be  with- 
out warning,  and  none  can  give  the  waroin; 
but  the  king,  and  the  subjects  are  to  be  at  fau 
command,  and  none  other;  for  there  must  be 
a  preparation  of  the  subjects  in  tbe  realm,  m 
meet  the  enemy  before  he  enter  the  busd.    N« 
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subjects  can  take  upon  them  to  build  bulwarks, 
&c.  it  is  an  assuming  of  the  royal  power,  for 
it  must   be  done  '  juxta  prsceptum   domini 

*  regis.' 

Now  I  come  to  the  second  part,  whether 
this  assessment  be  warranCed  by  law  or  not. 
The  writ  was  dated  4  Aug.  to  prepare  a  ship 
against  the  1st  of  March.  Therefore  we  see 
it  is  not  against  the  great  laws  concerning  the 
subjects  liberty,  because  it  is  no  taiihige  but  a 
service:  for  howsoever  it  must  be  eranted,  it 
nftust  be  a  general  danger  that  causeth  a  gene- 
ra! ttefence;  and  there  must  be  matter  in  the 
body  of  the  record  tn  satisfy  therein  ;  there 
must  be,  I  say,  a  public  danger,  and  then  it  is 

*  secundum  legem  et  consuetudinefn  regni  An- 

*  glite/  as  appears  20  Ed.  3,  in.  21.  And  also 
in  Doctor  And  Student,  cited  before,  that  when 
necessity  doth  require,  the  king  may  compel 
his  subjects  to  this  public  service  and  charge. 
Though  the  king  be  the  sole  judge,  and  his  cer- 
tificate is  not  traversable  and  cannot  be  de- 
nied, yet  there  must  h^  matter  apparent  within 
the  record  to  satisfy  the  conscience  of  the 
court,  or  else  we  cannot  be  judges  of  the  case 
at  all.  If  the  danger  be  general,  fhen  the  de- 
fence must  be  general;  but  if  ordinary  danger 
asFdhbing  of  merchants  by  pirates,  &c.  it  must 
be  at  the  king's  charge.  And  we  do  see  by  the 
petitions  of  the  comihons  in  many  parliaments, 
that  they  never  conceived  theinselves  subject  to 
the  charge  of  ordinary  defence. — Now  upon  all 
that  which  hath  been  observed  by  ray  bro- 
thers, there  is  enough  in  the  record  to  satisfy 
them  fully  (as  if  the  king  were  not  sole  judge) 
that  it  was  a  public  danger,  being  '  pro  defen- 

*  slone  regni  et  tuitione  maris,  &c.'  It  did 
issue  to  all  the  king's  subjects,  as  a  general 
charge,  and  not  to  the  county  of  Bucks  alone : 
therefore  I  may  conclude,  when  the  whole 
kingdom  is  in  danger,  the  king  may  compel  his 
Objects  to  assist  in  such  public  ganger. 

Then  fbr  the  assessment ;  tnany  exceptions 
bsve  been  taken  to  it,  and  to  the  record  and 
Sci'  Fa' :  t  had  provided  myself  to  have  given 
i  Ml  answer  thereunto,  but  mv  lord  Finch  hath 
{prevented  me,  and  hath  citect  the  very  autho- 
rities, that  I  myself  did  rely  upon.  But  for  the 
assessment  itself  to  the  sheriff,  I  do  not  say 
that  I  do  find  he  hath  like  power  in  any  other 
case  of  law :  commissions  of  sewers  may  be 
(fifected  to  the  sheriff,  but  not  to.  give  power 
to  assess  men's  goods.  I  answer,  that  this  is 
in  case  of  necessity :  for  the  very  main  case  is 
^  but  a  case  of  necessity,  the  ordinary  and  usual 
way  is  *  per  sacrament  urn.'  My  lord  Finch, 
gave  an  excellent  answer  to  that,  and  warranted 
It  by  law,  that  the  sheriff  hath  no  such  unli- 
mited power  granted  him;  he  is  not  made 
judge  o(  the  estates  of  men,  but  only  to  pursue 
the  direction  of  the  writ,  to  assess  them  as  he 
is  commanded,  and  n6t  *  secundum  discretio- 
f  nem  suam ;'  but  as  my  lord  Coke  5  Rep.  99, 
tfaith,  be  must  do  it  *  secundum  legem  et  se- 

*  Culidnth  arbitrium;*  that  is  to  say,  according 
to  law  and  reason.  But  it  is  impossible,  in 
such  a  case  of  ndoessity,  to  put  it  into  such  an 
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equality  to  make  it  without  exception  ;  but  in 
as  much  as  in  him  lieth,  he  ought  to  order  it 
proportionable ,  his  poVer  is  unhmited;  for  by 
his  discretion  he  is  to  discern  between  right 
and  wrong,  between  substance  and  shadow; 
and  he  iriustgo  wiiliin  the  bounds  of  law  and 
right.  In  the  chamberlain  of  London's  case, 
they  might  rate  and  assess  in  bono  publico,  as 
in  making  a  high-way  to  a  church,  and  the  like, 
wherein  the  subject  is  brought  to  no  distress 
or  inconvenience,  so  ns  the  greater  part,  in 
such  a  case  as  this,  shall  ever  bind  the  lesser, 
it  being  pro  bono  publico.  Yet  this  assessment 
cannot  make  a  Ihw  a  debt  or  a  duty,  but  Is 
only  a  means  to  bring  this  duty  to  a  certainty, 
and  so  make  it  a  duty,  so  that  he  he  rated  m 
an  equal  proportion.  Hath  the  sheriff  rated 
Mr.  Hampden  disproportiouably,  according  to 
his  estate  and  decree?  If  he  hath,  let  him  telU 
If  the  sheriff  hatli  followed  his  own  will,  and 
done  corruptly,  then  he  hath  done  contrary  to 
the  intent  of  the  writ;  it  turneth  upon  ilie 
sheriff  himself:  and  a  great  offence  it  is  for  a 
public  minister  of  .justice  to  abuse  himself  in 
Such  a  place  of  justice.  The  sheriff  returns, 
he  hath  assessed  20i.  which  is  no  great  sum  ; 
and  also  confesseth  upon  the  record,  that  it  Is 
an  equal  assessment.  When  Mr.  Hampden 
appeared  upon  the  Sci'  Fa'  he  demanded  Oyer 
of  the  ivrits,  and  so  demurred  in  law :  which 
upon  the  matter,  being  a  general  demurrer,  is 
a  confession. — And  as  for  the  Sci'  Fa\  my  lord 
Finch  hath  handled  it  fully,  and  hath  cited  the 
same  books  and  authorities  that  I  intended  to 
have  cited  ;  and  so  hath  prevented  me  in  tlmt. 
And  also  in  Bodmin's  case  in  Cornwall,  and 
upon  the  exception  super  tenorem  record*  tn  9 
Hen.  6,  fol.  23.  And  the  reason  why  he 
should  not  have  execution  super  tenorem  record' 
is,  because  others  ise  the  subject  might  be 
charged  double.  And  divers  cases  were  put 
upon  suing  forth  exccation  upon  the  tenor  of 
the  record ;  and  yet  no  execution  can  ^o  out 
of  the  chancery  at  the  first,  because  it  is  not 
returnable  by  the  sheriff*,  but  it  is  sent  out  of 
the  chancery,  by  Mittimus  into  the  Exchequer, 
34  Hen.  6,  4  Hen.  6.  Bi^t  it  is  true,  it  doth 
concern  every  one  to  be  satisfied  in  the  truth 
of  the  case;  for  if  the  sherifl' should  not  assess 

*  per  sacramentum,'  it  might  be  made  another 
way. — And  as  for  the  Certiorari,  my  lord  Finch 
bath  likewise  cited  the  same  books  and  auiiio- 
riiies,  which  I  also  intended;  therefore  I  for^ 
bear  to  insist  upon  that. 

There  is  another  exception  to  the  record, 

*  quod  oneretur,'  and  not  know  to  whom  it 
should  be,  no  money  demanded  to  the  king  by 
the  first  writ,  no,  nor  by  the  second  writ ; 
therefore  can  give  no  judgment  '  quod  satisfa- 

*  ceret  domino  regi  :*  then  if  judi^ment  shall  not 
he  given  for  the  king,  then  for  whom  ?  non  con" 
Stat,  it  doth  not  appear  to  whom  it  is  due,  for 
any  thing  I  can  see  in  this  record. — Truly  for 
my  own  part,  of  all  the  exceptions  that  I  have 
beard,  none  sticketh  with  me  but  tliis  excep- 
tion :  for  I  do  not  know  any  precedent,  that  a 
judgment  was  given;  and  not  say  to  whoa. 

4l 
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in  the  12th  year  of  his  majesty's  reign,  certi« 
tied  into  his  court  of  Chancery,  and  by  his  ma- 
jesty's writ  of  Mitiimus,  under  the  same  sea), 
bearing  date  the  5th  duy  of  May  in  ihe  ISth 
year  of  his  majesty's  reikis  were  sent  into  the 
court  of  Exchequer  for  further  process  to  be 
had  thereupon,  as  by  the  said  sereral  writs 
may  appear :  and  where&s  process  of  Sci'  Fa' 
was,  the  SOth  day  of  May,  in  the  said  ISth  year 
oF  his  majesty's  reign,  awarded  to  the  sberiiF  of 
il;c  county  of  Bucks,  directing  lo  garnish  the 
several  persons,  in  a  schedule  to  the  said  Sci*  ' 
Fa*  anneied  contained,  to  &hew  cause  the  oc- 
taves of  the  Holy  Trinity  then  ensuing,  Wfbj 
they  should  not  be  charged,  and  satisfy  the 
said  sums  of  money  assessed  upon  them  ;  in 
which  schedule  it  was  contained,  amongst  di- 
vers others,  that  John  Hampden,  esq.  was  as- 
sessed at  %0s.  as  by  the  said  Sci'  Fa'  and  sche- 
dules thereunto  annexed  may  also  more  fullj 
appear :  whereupon  Uie  said  John  Hampden, 
esq.  being  garnished  by  sir  Anthony  Chester, 
baronet,  then  sheriff  of  the  said  county  of 
Bucks,  appeared,  and  demanded  Oyer  of  a&I 
the  aforesaid  writs;  which  being  read  unto 
him,  he  thereuuon  demurred  in  law.  And 
thereupon  sir  Jonn  Banks,  knight,  his  majesty'a 
attorney-general,  joined  in  the  said  demurrer : 
and  the  record  thereof  being  made  up,  it 
pleased  the  barons  of  tliis  court  (the  sama 
matter  being  »  matter  of  great  consequence 
and  weight)  to  adjourn  the  anruing  of  the 
same  matter  into  the  Exchequer-Chamber,  and 
to  desire  the  assistance  and  judgment  of  all  the 
judges  of  England,  touching  the  same.  Now 
upon  the  motion  of  his  majesty's  attorney- 
general  this  day,  informing  this  court,  that 
seeing  the  said  matter  hath  been  so  solemnly 
debated  and  argued,  as  well  by  the  counsel  of 
the  said  defendant,  and  by  some  of  his  ma- 
jesty's learned  comi&el,  and  also  by  all  the 
judges  of  England,  and  by  the  barons  of  the 
Exchequer,  and  that  the  major  part  of  the 
said  judges  and  barons  hare  delivered  their 
opinions  and  judgments  that  tlie  said  John 
lliunpiien  ought  to  be  charged  with,  and  to 
satisfy  the  said  sum  of  20i.  and  therefore  the 
said  Mr.  Attorney  moved  the  court,  that  judg- 
ment might  be  entered  accordingly  :  it  is  there- 
upon ordered  by  this  court,  that  judgment  shall 
be  forthwith  entered,  that  the  aforesaid  John 
Hampden  ought  to  be  charged  with,  and  sa- 
tisfy the  aforesaid  sum  of  20«. 


This  scruple,  I  confess,  btill  reinaineth  tvithme.  i 
I  uiu^t  needs  say,  that  in  my  opinion,  I  do  ' 
rather  incline,  as  fur  as  I  am  wclUaiisfied,  that 
this  is  a  good  exrcjition,  accordinfi;  and  upon 
those  reasoiis  which  my  Lord  CWie(  Baron  gave; 
and  yet  I  am  not  so  far  sati^^led,  that  it  is  law. 
•~I  must  rather  incline  as  my  opinion  inclines, 
than  go  agiiinst  the  inclination  of  my  own  opi- 
nion :  as  I  have  gone  through  all  the  rest  with 
the  warrant  of  my  own  conscience,  I  rinnot  ro 
upon  any  string  m  a  thing  of  the  least  weight, 
but  I  must  deliver  my  opinion  as  it  inchnes : 
and  therefore,  upon  those  reii!»ons  tliat  I  have 
heard,  and  upon  consideration  taken  with  my- 
self, I  do  rather  incline  to  the  opinion  of  my 
Lord  Chief  Baron,  and  upon  his  reasons, 
which  I  think  uas  in  that  with  the  lesser  num- 
ber :  but  for  my  opinion  in  all  other  points,  I 
agree  with  the  general  vote  of  the  court. 

Upon  the  12th  of  June,  U  Car.  Mr.  Attor- 
ney moved  the  Court  of  Exchequer  for  Judg- 
ment against  Mr.  Hampden ;  and  after  he  had 
opened  the  Record  he  said,  "  Your  lordship 
and  the  court,  in  respect  of  the  greatness  of 
the  cause,  did  adjourn  it  into  the  Exchequer 
Chamber,  that  your  lordship  and  the  court 
tnight  receive  advice  of  all  the  Judges ;  whose 
Advice  ai>d  Opinions  your  lordship  hath  already 
received,  and  the  plurality  of  their  voices  is, 
that  Judgment  should  be  given  acainst  Mr. 
Hampden,  and  accordingly  I  do  pray  Judg- 
ment." 

'  To  which  my  Lord  Chief  Baron  answered  : 
**  It  is  very  true,  it  was  referred  from  hence  to 
the  Exchequer- Chamber,  to  receive  tlie  advice 
of  all  the  judges  of  the  land.  We  do  not  take 
them  to  assist  only  by  way  of  advice,  but  for  a 
judicial  direction  :  for  admit tiui;  we  four  were 
of  one  opinion,  and  the  rest  of  the  judges  of 
another,  (thougli  the  cause  properly  depend  in 
this  court)  yet  we  must  apply  our8eU't>s  to  their 
resolution,  :ind  our  four  voices  are  involved  in 
theirs  ;  and  therefore  accordinf^ly,  ticundum 
hi^im,  &c.  oneretur  Joh'aimes  Hampden.*' 


The  Copy  of  the  Order,  as  it  was  drawn  upon 
the  Motion  of  Mr.  Attorney-General,  and 
now  remains  entered  in  the  Exchequer. 

Term  in'  Stae*  Trin'  anno 
Kemem'  Regis.  14  Car.  12  die  Junii. 
Bucks. — Wheteas  several  sums  of  money  by 
virtue  of  the  kind's  majesty's  writ  under  the 
Great  .Seal  of  Kn£;laud,  bearing  date  the  4th 
day  of  August  in  the  11th  year  of  his  majesty's 
reit^n,  weie  assessed  and  charged  upon  several 
persons,  for  and  towards  the  provision  of  a 
oliip  of  War,  together  with  the  furniture  and 
other  thin(»s  thereunto  belonging,  in  the  said 
writ  particularly  mentioned ;  which  said  several 
Sums  of  Mon<?y,  so  assessed  and  charged,  and 
not  bcini;  satisfied  and  puid,  the  names  of  the 
said  severul  persons,  together  willi  the  several 
sums  charged  upon  them,  were  returned  into 
the  Chanct^ry,  whereby  his  majesty's  writ  of 
Certiorari,  bearing  date  the  9th  day  of  March, 


A  Copy  of  the  Judgment  (in  English),  as  it  Is 
entered  upon  record,  in  pursuance  of  the 
said  motion,  and  according  to  tlie  major 
votes.* 

And  because  the  barons  here  will  advise 
themselves  of  and  upon  the  premises,  before 
they  give  Jud«;ment  thereupon,  a  day  is  given 
to  the  aforesaid  John  Hampden,  in  the  same 
state  as  now  here  upon  the  octave  of  St.  Mich* 
ael,  that  the  said  barons  in  the  mean  while  of 


♦  Cr.  Car.  535,  601. 
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the  said  premises  may  advise,  and  with  the 
justices  of  buth  benches  may  thereupon  deli- 
berate :  for  the  said  barons  here,  not  vet 
thereupon,  &c.  And  upon  this  it  is  agreed  be- 
tween the  Barons  here,  as  well  with  consent 
of  the  said  attorney-general  of  our  said  lord 
the  king,  as  of  the  said  attorney  of  the  afore- 
said J.  Hampden,  and  the  counsel  learned  in 
the  law  of  the  said  J.  Hampden,  that  some 
persons  learned  in  the  law  as  well  of  counsel, 
and  on  the  behalf  of  our  said  lord  the  king, 
as  of  counsel  and  on  the  behalf  of  the  said 
J.  Hampden,  of  the  aforesaid  matter  in  law 
and  the  other  premises,  in  the  Chamber  of 
this  Excheouer,  commonly  called  the  Exche- 
quer-Chamber, before  the  said  barons,  to- 
gether sitting  with  the  aforesaid  justices  of 
both  benches,  sbotild  in  the  mean  time  be 
beard  publicly  to  argue:  at  which  said  oc- 
tave of  St.  Michael,  came  the  aforesaid  J. 
Hampden  here  as  before.  And  because  the 
barons  here  further  will  advise  themselves  of 
and  upon  the  premise^  before  they  give  Judg- 
ment thereupon,  a  day  is  further  given  to  the 
aforesaid  J.  Hampden  in  the  same  state  as  now 
bere,  until  the  octave  of  St.  Hilary,  that  some 
persons  learned  in  the  law,  as  well  of  counsel 
and  on  the  behalf  of  our  said  lord  the  king,  as 
of  counsel  and  on  the  behalf  of  the  said  J. 
Hampden,  of  the  aforesaid  matter  in  law,  and 
the  other  premises,  in  t)ie  Chamber  of  this 
Exchequer,  commonly  called  the  Exchequer- 
Chamber,  before  the  said  barons  together  sit- 
ting with  the  aforesaid  justices  of  both  benches, 
should  in  the  mean  time  be  heard  publicly  to 
aivoe,  and  the  said  barons  with  the  said  justices 
deliberate  thereupon;  so  that  no  person  learned 
in  the  law,*either  of  the  coimsel  of  oor  said 
lord  the  king,  or  of  the  counsel  of  the  said  J. 
Hampden,  is  yet  heard,  and  the  barons  here 
thereupon  are  not  advised,  &c.  And  afterwards 
in  the  time  between  the  aforesaid  octave  of 
St.  Michael,  and  the  aforesaid  ocUtc  of  St. 
Hilary,  as  well  the  Attorney  and  Solicitor  of 
our  said  lord  the  king,  as  two  learned  in  the 
law  of  the  counsel  of  the  aforesaid  J.  Hampden 
in.  the  premises,  being  oii  the  part  of  the  said 
J.  Hampden,  twelve  several  days  in  the  afore- 
said Exchequer-Chamber,  before  the  barons  of 
this  Exchequer,  sitting  with  them  then  there  the 
aforesaid  justices  of  both  benches,  were  openly 
and  singly  heard  td  argue  at  huge,  and  parti- 
cularly of  the  said  matter  in  law,  and  other 
the  premises  (the  aforesaid  record  being  re- 
cited) and  what  thereupon  they  could  or  would 
say.  And  the  aforesaid  attorney,  and  soli- 
citor-general, divers  and  very  many  records, 
writs,  commissions  and  precedents,  as  well  of 
this  Exchequer,  as  of  the  court  of  Chancety, 
the  court  of  King's-bench  and  Common  Pleas, 
the  matter  in  law,  and  other  premises  in  the 
several  writs,  returns,  and  schedules  aforesaid 
contained,  on  the  part  of  our  said  lord  the 
king,  to  prove,  confirm  and  maintain,  then  and 
there  produced,  shewed  and  expounded.  And 
on  the  aforesaid  octave  of  St.  Hilary,  the  said 
J.  Hampden  came  hese  as  before;  aii(j  because 


the  barons  here  further  will  advise  themselves 
of  and  upon  the  premi»e:i  before  they  give 
judgment  thereupon,  a  day  is  further  given  to 
the  aforesaid  J.  Hampden,  in  the  same  state 
as  now  here,  until  from  the  day  of  Eascer,  on 
fifceen  days,  that  the  said  barons  in  the  mean 
while,  with  the  aforesaid  justices  of  both 
benches,  may  further  thereupon  deliberate,  for 
that  the  said  barons  have  not  yet  thereupon, 
^c.  At  which  day,  the  said  J.  Hampden  came 
here  as  before ;  and  because  the  barons  here 
further  will  advise  themselves  of  and  upon  the 
premises,  before  they  give  judgment  there- 
upon, a  day  is  further  given  to  the  aforesaid 
J.  Hampden,  in  the  same  state  as  now  here, 
until  upon  the  morrow  of  the  Holy  Trinity,  that 
the  said  barons  in  the  mean  while,  with  the 
aforesaid  justices  of  both  benches,  may  further 
thereupon  deliberate,  for  that  the  said  barons 
have  not  yet  thereupon,  &c.  At  which  day 
the  aforesaid  J.  Hampden  came  here  as  b^ 
fore ;  and  upon  this,  the  premises  being  seen, 
and  by  the  barons  here  plamly  understood,  and 
mature  deliberation  thereupon  being  had  with 
the  aforesaid  jusdces  of  both  benches,  and 
after  the  arguments,  as  well  by  the  said  justices^ 
as  by  the  aforesaid  barons  singly,  in  the  afore- 
said Exchequer-Chamber,  publicly  thereupon 
made,  it  appeareth  thereupon  to  the  barons, 
by  advice  of  the  justices  aforesaid,  that  the 
several  writs  aforesaid,  and  their  returns,  and 
the  schedules  aforesaid  to  the  same  annexed, 
and  the  matter  therein  contained,  are  sufficient 
in  the  law  to  charee  the  aforesaid  J.  Hampden 
with  the  aforesaid  80s.  assessed  upon  him  in 
the  form  and  for  the  cause  aforesaid :  it  is 
therefore  agreed  by  the  said  barons,  that  the 
aforesaid  J.  Hampden  be  charged  with  the  said 
!20s.  and  thereof  make  satisfaction^  StcJ* 


This  Judgment  in  the  Case  of  Ship-Money 
gave  mucb  offence  to  the  nation,  and  occa- 
sioned great  heart-burnings  in  the  house  of 
commons:*  It  was  particularly  taken  notice 

*  **  And  here  I  cannot  but  again  take  the 
liberty  to  say,  that  the  circumstances,  and  pro- 
ceedings in  those  new  extraordinary  cases, 
stratagems,  and  impositions,  were  very  unpo- 
iitic,  and  even  destructive  to  the  services  in- 
tended. And  if  the  business  of  Ship-Monej, 
being  an  imposition  by  the  state,  under  the  no- 
tion of  necessity,  upon  a  prospect  of  danger, 
which  private  persons  could  not  modestly  tbmk 
themselves  qualified  to  discern,  had  been  ma- 
naged in  the  same  extraordinary  way  as  the 
Royal  Loan  (which  was  the  imposing  the  Five 
Subsidies  after  the  second  parliament  spoken 
of  before)  was ;  men  would  much  easier  have 
submitted  to  it;  as  it  is  notoriously  known, 
that  pressure  wasi  born  with  much  more  chear- 
fulness  before  the  Judgment  for  the  king,  than 
ever  it  was  after  ;  men  l>eforc  pleasing  them- 
selves with  doing  somewhat  for  the  king's  ser- 
vice, as  a  testimony  of  their  affection,  which 
they  were  not  bound  to  do ;  many  really  be- 
lieving the  necetsity^aud  therefore  thuiking  the 
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of  in  M/.  WalUr*^  Speech  in  tlyit  house,  April 
2^,  16-10,  which  was  as  follows  : 

Mr.  .Speaker ;  I  will  uw  no  preface,  os  thev 
do  VI  ho  prepare  men  for  soinctiiing  in  wliicli 
the/  have  a  particular  intertst.  1  will  o4ily 
propose  wh'U  I  conceive  ht  for  the  house  to 
consider ;  and  »hall  be  no  more  coocerned  in 
the  event  than  tlicy  that  shall  hear  me. — T»o 
things  I  observe  in  his  nuijesty*s  demands. 
First,  the  suppljf.  Secondly,  our  speedy  dii- 
patch  thereof. 

•  Touthing  ihe  first :  his  majesty's  occtttions 
for  money  are  but  too  evident.  Fur  to  say  uo- 
thing  how  we   are  neglected  abru:ul,  and  dis- 


burtlien  reasonable ;  others  nbser\  ing,  that  the 
advantage  to  the  king  was  of  impuriaucey  when 
tlie  diuuage  to  them  was  not  considerable;  and 
all  assuring  themselves,  that  when  they  should 
be  weary,  or  unwilling  to  continue  ^he  pay- 
ment, they  might  report  to  the  law  for  relief,  and 
£nd  it.  But  when  they  heard  this  demanded  in 
a  court  of  law,  as  a  right,  and  found  it,  by 
•v(om  judges  of  the  law,  adjudged  so,  upon 
tuch  grounds  and  rc:isons  as  every  srander-by 
was  able  to  swear  was  not  law,  and  so  had  lost 
the  pleasure  and  delight  of  being  kind,  and 
dutiful  to  the  king;  and,  iostetui  of  giving, 
were  required  to  pay,  and  by  a  logic  that  left 
no  man  any  thing  Mhjch  he  might  call  bis  own, 
they  no  more  looked  upon  it  as  the  case  of  one 
man,  but  the  case  of  the  kingdom,  nor  as  an 
imposition  laid  upon  them  by  the  king,  but  by 
the  judges;  which, they  thought  themaelves 
bound  in  conscience  to  the  puolic  justice  not 
Co  submit  to.  It  was  an  observation  long  ago 
by  Thucydides,  '*  That  men  are  mucli  more 
passionate  fur  injustice,  than  for  violence ;  be^ 
cau*^e,  sayy  he,  tiie  one  coming  as  from  an 
equal,  seems  rapine;  when  the  other  proceed- 
ing from  on^  stronger,  is  but  the  effect  of  nc^ 
cessity.  So,  when  Ship^Money  was  transacted 
at  the  council-bo^rd,  they  looked  upon  it  as  a 
wqrk  of  that  power  they  were  all  obliged  to 
trust,  and  an  eSect  of  that  foresight  ihey  ware 
naturally  to  rely  upon..  Imminent  necessity, 
and  public  safety,  were  convincing  persuasions; 
and  it  might  not  seem  of  apparent  ill  conse- 
quence.to  ihem,  that  upon  an  emergent  occa> 
■ion  the  regal  power  should  fill  up  an  hiatus^  or 
supply  an  impotency  in  the  Jaw,  But  when 
tliey  saw  in  a  court  of  law  (that  law,  that  gave 
them  tide  to,  and  possession  of  ail  that  they 
bad)  reason  of  state  ui^ed  as  elements  of  Uw^ 
judges  as  sharp-sighted  as  secretaries  of  state, 
and  in  the  mysteries  of  state;  judgment  of  law 
grounded  upon  matter  of  fact,  ofwhich  tliere 
was  neither  enquiry,  nor  proof;  and  no  reason 
given  for  the  payment  of  the  SOi.  in  question, 
but  wlwt  included  the  estates  of  all  the  standers 
by,  they  had  no  reason  to  hope  that  doctrine, 
or  the  promoters  of  it,  would  be  contained 
within  any  bounds ;  and  it  is  no  wonder  that 
they  who  had  so  little  reason  to  be  pleased  with 
their  own  condition,  were  no  less  solicitous  for, 
or  apprehensive  of,  the  inconveniencies  that 
night  attend  any  altemtion/'    Claiendon. 


tracted  at  home ;  the  calling  of  the  parliament, 
and  our  sitting  here  (an  etlect  which  no  lighc 
cause  could  have  in  those  times  produced)  la. 
enough  to  make  any  reasonable  man  believe, 
that  tlte  Exch4'quer  abounds  not  so  niucb  in 
money,  as  the  state  does  in  occasions  to  use  it : 
and  I  hope  we  shall  all  appear  williug  to  dis* 
prove  those  who  have  thought  to  dissuade  his 
majesty  from  this  way  of  parhamcnts,  as  un- 
cerUiin ;  and  to  let  him  see  it  is  as  ready,  and 
more  for  the  advancement  of  his  atiairs,  tbaa 
any  new  or  pretended  old  way  whatever. 

For  the  speedy  dispatch  required,  which  was 
the  second  thing,  not  only  his  majesty,  but  ru 
ipta  loquitur ;  the  occasion  seems  to  importune 
no  less;  necessity  is  come  upon  us  like  an 
armed  man.— Yet  ibe  use  of  parliaments  here- 
tofore (as  appears  by  the  wriu  that  call  us 
hither)  was  to  advi>e  with  his  majesty,  of  all 
things  concerning  the  church  and  commoB- 
wealtlk  And  it  hath  ever  been  the  custom  of 
parliaments,  by  good  and  wholesome  laws,  to 
refresh  the  commonwealth  in  general,  yea  and 
to  descend  into  remedies  of  p:irticular  grier- 
ances,  before  any  mention  made  of  a  siip|>l^. 
Look  back  upon  tlte  best  parliameoU,  and  still 
you  shall  find,  that  the  last  acts  are  ibr  the  free 
gifts  of  subsidies  on  the  people's  part,  and 
general  pardons  on  the  king's  part.  Even  tbe 
wisest  kings  have  lirbt  acquainted  the  parUa:- 
menti  with  their  designs,  and  the  reasons  there* 
of:  and  then  demanded  the  assistance  botb  of 
their  counsel  and.  purses.  But  physicians, 
though  they  be  called  of  the  latest,  must  not 
stomach  it,  or  talk  what  they  might  have  been, 
but  apply  themselves  roundly  to  the  cure.  Let 
us  not  stand  too  nicely  upon  circumstances, 
iK>r  too  rigidly  postpone  tbe  matter  of  supply, 
to  the  heaUnc  of  our  lighter  wounds.  Let  us  do 
what  possibly  may  be  done  with  reason  and 
honesty  on  our  parts,  to  comply  with  his  ma- 
jesty's desires  and  to  prevent  the  imminent  ilia 
which  threaten  us. 

But  consider,  Mr.  Speaker,  that  thej  wb*. 
think  therpselves  already  undone  can  never 
apprehend  themselves  in  danger:  Aad  they 
that  have  nothing  left  can  never  givfc  freely. 
Nor  shall  we  ever  discharge  the  trust  of  those 
that  sent  us  hither,  or  ma^e  them  believe  that 
they  contribute  to  their  own  defence  and  safety, 
unless  his  majesty  be  pleased,  first  to  restore  • 
them  to  tlie  property  of  their  goods  and  lawful 
liberties,  whereof  they  esteem  themselves  now. 
out  of  possession.  One  need  not  tell  you  tbat 
the  property  of  goods  is  the  mother  of  coarage, 
and  the  nurse  of  industry;  makes  us  valiant  in 
war,  and  good  husbands  m  peace.  The  expert* 
euce  I  have  of  former  parliaments,  and  vaj 
present  observation  of  the  care  the  country  has 
had  to  chuse  persons  of  worth  and  courage, 
makes  me  think  this  house  like  tiia  Spartana, 
whose  forward  valour  required  some  softer 
music  to  allay  and  quiet  their  spirits,  to» 
much  moved  with  the  sound  of  martial  instru- 
n^ntSk  It  is  not  the  fear  of  imprisonmeni,  or 
if  need  be,  of  death  itself  that  keeps  a  trae- 
bfarted  EngUshfaaa  from  the  care  to  ieave . 
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thid  pArt  of  bw  inhoritancotM'endKly  to  po^ 
tority,  as  he  received  it  from  bii  ancestors^ 

Tbift  therefore  let  us  lirst  do,  and  the  more 
speedily,  that  we  raay  come  to  the  matter  of 
suf^ly;  let  us  give  new  force  to  the  many  laws 
which  have  been  hitherto  made  for  the  main- 
taining of  our  rights  and  |irivile|e9^  and  endea- 
vour to  restore  this  nation  to  its  fundamental 
and  vital  liberties,  the  property  of  our  goods, 
and  ttie  freedom  of  our  persons:  noway  doubt- 
ing, but  we  shall  find  bis  majesty  as  gracious  and 
ready,  as  any  of  his  royal  progenitors  have  been, 
to  grant  our  just  desires  therein.  For  not  only 
t^  people  do  think  but  the  wisest  do  know, 
that  what  we  have  suffered  in  this  long  vacancy' 
of  parliaments,  we  have  suffiered  from  his  minis- 
ters: that  the  person  of  no  king  was  ever  better 
beloved  of  his  people,  and  that  no  people  were 
ever  more  unsatisfied  with  the  ways  of  the  levy- 
ing monies,  are  two  truths  which  raay  serve, 
one  to  demonstrate  the  other:  for  such  is  their 
aversion  to  the  present  courses,  that  neither 
the  admiration  they  liave  of  his  majesty *s  native 
inclinations  to  justice  and  clemency,  nor  the 
pretended  consent  of  the  judges,  could  make 
them  willingly  submit  themselves  to  the  late 
tax  of  Ship-mooey :  And  such  is  tbe>  nataral 
love  and  just  .esteem  of  his  majesty's  goodness, 
that  no  late  pressure  coold  provoke  umra,  nor' 
any  example  invite  tliero,  to  disloyalty  or  di»^ 
obedience. 

But  what  is  it  then,  that  hath  bred  this  mis- 
understanding betwixt  the  khig  and  his  people? 
How  is  it,  tlut  having  90  good  a  king  we  have 
so  much  to  complain  of?  Why,  we  are  told  of 
the  son  of  Solomon,  that  he  was  a  prinpe  of  a 
tender  heart;  and  yet  we. see,  by  the  advice  of 
violent  counsellors,  how  rou^h  an  answer  he 
gsive  to  his  people.  <  That  his  finger  should 
'  be  aa  heavy  as  his  father's  loins,'  was  not  his 
own,  but  the  voice  of  some  persons  about 
him,  that  wanted  the  gravity  and  moderation 
requisite  for  the  counsellors  of  a  young  king. 
I  love  not  to  press  allegories  too  far ;  but  the 
resemblance  of  Job's  story  with  ours  holds  so 
well,  that  I  cannot  but  observe  it  to  you.  It 
pleased  Ood  to  give  his  enemy  leave  to  afflict 
him  more  than  once  or  twice,  and  to  take  «11 
he  had  from  him ;  and  yet  he  was  not  provoked 
to  rebel  so  much  as  with  his  tongue ;  though 
he  had  no  very  good  example  of  one  that  lay 
very  near  him,  and  felt  not  half  that  which  he 
^offered.  I  hope  his  majesty  will  imitate  Ood 
in  the  benigner  parts  too :  and  as  he  was  severe 
to  Job  only  while  he  discoursed  with  aoothtr 
concerning  him,  but  when  he  TOUchsaM  to 
speak  himself  to  him,  began  to  rebuke  those 
who  had  mistaken  and  mis-judg^  his  case^  and 
to  restore  the  patient  man  to  his  former  pros*> 
perity ;  so  now,  that  his  majesty  hath  admitted 
us  to  his  presence,  and  spoken'face  to  hce  with 
us,  I  douot  not  but  we  shall  see  iairsr  days,  and 
be  OS  rich  in  the  possession  of  our  own  as  ever 
we  were. 

I  wonder  at  those  that  seem  to '  doubt  -the 
success  of  this  parliament,  or  that  the  misun- 
deNtandiDg  betweeo  the  king  and  his  people 


should  last  an^  longer^  bow  they  are^o  happily 
met.  His  majesty's  wants  are  not  so  great  out 
that  we  may  find  means  to  supply  him ;  nor 
our  desires  so  unreasonable,  or  so  tnoompatible^ 
wjtfa  eovemment,  but  that  his  majesty  may  well 
satis^  them.  For  our  late  experience,  I  hope, 
will  teach  us  what  rocks  to  shun  and  how  ne* 
cessary  the  use  of  moderation  is :  and  for  his 
majesty,  he  has  had  experience  enough,  how 
iluit  prospers  which  is  gotten  without  the  con* 
current  good-will  of  his  people:  Never  mors 
money  taken  from'  the  subject;  never  mfM-c 
went  into  the  exchequer.  If  yon  look  upoa 
what  has  been  paid,  it  is  more  than  e? er  th« 
people  of  Envland  were  wont  to  pay  in  sncn  m* 
time :  If  we  look  upon  what  has  been  effected 
therewith,  it  shews  as  if  never  king  had  been 
worse  supplied.  -  So  that  we  seem  10  have  enr« 
deavoured  the  filling  a  sieve  with  water.  Who^ 
soever  gave  advice  for  these  courses,  has  made 
good  tl^  saying  of  the  wise  man;  *  qui  cootur^ 
'  bat  domura  suam,  possidebit  ventum.'  By 
new  ways  they  think  to  accomplish  wonders ; 
but  in  truth  they  grasp  the  wind,  and  are  at 
the  same  time  cruel  to  us,  and  to  the  king  too. 
For  if  the  commonwealth  flourish,  then  he  that 
hath  the  sovereignty  can  never  want,  nor  do 
amiss;  9»  as  he  govern  not  according  to  the' 
interest  of  others,  but 'go  the  shortest  and  ther 
safint  ways  to  his  own,  and  the  common  good. 
The  kings  of  this  nation  have  always  govem-* 
ed  by  parliaments ;  and  if  we  look  upon  tho* 
success  of  things  since  parliaments  were  laid 
by,  it  resembles  that  of  the  Gracians, 

«  Ex  illo  fiuere  et  retro  sublapsa  refcrri 

*  Res  Danaum' ■■■ 

especially  on  the  subject's  part.  For  though 
the  king  hath  gotten  little,  they  have  lost  all.— . 
But  his  majesty  shall  hear  the  truth  from  us,  and 
we  shall  make  appear  the  errors  of  those  di- 
vines, who  would  persuade  us,  that  a  monarch 
must  be  absolute,  and  that  be  may  do  all  things 
ad  libitum  ;  receding  not  only  from  their  text 
(though  that  be  a  wandering  too)  but  from  the 
way  their  own  profession  might  teach  them, 
*  state  super  vias  antiquas/  and  f  remove  not 

<  the  nntient  bounds  and  land-marks  which  our 

<  fathers  have  set.'  If  to  be  absolute  were  to 
be  restrained  by  no  laws,  then  can  no  king  in 
Cluistendom  be  so ;  for  they  all  stand  obliged  to 
the  laws  Christian,  and  we  ask  no  more :  for  to 
this  pillar  are  our  privileges  fixed,  our  kings  at 
their  coronation  taxing  a  sacred  oath  not  to  in- 
fringe them. 

I  am  sorrt  these  men-  take  no  mbre  oare  to 
gain  our  belief  of  things,  which  they  tell  us  for 
our '  soul's  health ;  while  we  know  them  so 
manifestly  in  the  wrong,  in  that  which  con- 
cerns the  liberties  and  privileges  of  the  sub- 
jects of  Eiighmd:  but  they  gain  prefermcmt, 
and  then  'tis  no  matter,  though  they  neither 
believe  themselves,  nor  arc^behevcd  by  otbefs. 
But  since  they  are  so  ready  to  let  loose  the 
conscience  of  their  kings,  we  are  the  more  * 
careful  to  pro%'ide  for  our  protection  against  this  • 
pulpit  law,  by  declaring  add  reinforcing  the  m«« 
nicipal  lawt  of  this  kingdom. 
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1%  is  worth  observing,  how  new.  this  opinion 
is,  or  rather  this  way  of  ruling,  even  among 
themseJve^.  For  Mr.  Hooker,  who  sure  was 
no  refructury  man,  (as  they  term  it)  thinks  that 
the  first  government  was  arbitrary, '  till  it  was 
'found,  time  tu  live  by  one  mnn*s  will,  became 
*the  "cause  of  all  men's  misery  *  (these  are  his 
words) :  concluding,  tiiat  this  was  the  original 
of  inventing  la\%8.  And  if  ne  look  farther  back, 
our  histories  will  tell  us,  that  the  prelates  of  this 
kingdom  have  often  been  the  mediators  be- 
tween the  king  and  bis  subjects,  to  present  and 
to  pray  redress  of  their  grievances ;  and  had  re- 
ciprocally then  as  nmcbluve  and  reverence  from 
the  people. 

But  tncse  preachers,  more  active  than  their 
predecessors,  and  wiser  than  the  laws,  have 
found  out  a  better  form  of  i;overnment.  The 
king  must  be  a  more  absolute  monarch  than 
any  of  his  predecessors ;  and  to  them  he  must 
owe  it,  though  in  the  mean  time  thev  hazard 
the  hearts  of  his  people,  and  involve  him  in  a 
thousand  difficulties ;    for  suppose  this  form  of 

fovemmeDi  were  inconvenient,  and  yet  this  is 
)Ut  a  supposition ;  for  tliese  600  years,  it  hath 
not  only  nmintained  us  in  safety,  but  made  us 
victorious  over  other  nations  :  but,  I  say,  sup- 
pose they  have  another  idea  of  one  more  con- 
venient, wc  all  know  bow  dangerous  innovations 
•re,  thoiigh  to  the  better:  and  what  hazard 
Chos«  princes  must  run,  that  enterprise  the 
change  of  a  long  established  government.  Now, 
of  all  our  kings  that  have  gone  before,  and  of 
all  that  are  to  succeed  in  this  happy  race,  why 
tbould  !»o  pious  and  so  good  a  king  be  exposed 
to  this  trouble  and  hazard  ?  besides  that,  kings 
•o  diverted  can  never  do  any  great  matter 
abroad. 

But  while  these  men  have  thus  bent  their 
wits  against  the  laws  of  their  country,  whether 
they  have  neglected  their  own  province,  and 
what  tares  are  grown  up  in  the  field  which  tliey 
•hould  have  tilled,  I  leave  to  a  second  consider- 
ation ;  not  but  tliat  religion  ought  to  be  the  first 
thing  in  our  purposes  and  desires;  but  that 
which  is  &rbt  iu  dignity,  is  uot  always  to  precede 
in  order  of  time,  for  well-being  purports  a  being. 
And  the  first  impediment  which  men  natural^ 
endeavour  to  remove,  is  the  want  of  these  things, 
without  which  they  cannot  subsist.  God  first 
assigned  to  'Adam  maintenance  of  life,  and 
gave  him  a  title  to  the  rest  of  the  creatures,  be- 
fore he  appointed  a  law  to  obsene.  And  let 
me  tell  you,  if  our  adversaries  have  any  such  de- 
sign, as  tiiere  is  nothing  more  easy  than  to  im- 
pose religion  on  a  people  depriveid  of  their  li- 
berties ;  so  there  is  nothing  more  hard  than  to 
do  the  same  upon  freemen. 

And  therefore,  Mr.  Speaker,  I  conclude  with 
this  motion,  that  there  may  be  an  order  present- 
ly made,  that  the  first  thing  this  house  will  con- 
sider of,  shall  be  the  restoring  this  nation  in  ee- 
neral  to  its  fundamental  and  vital  hberties,  Uie 
properly  of  our  goods,  and  freedom  of  our  per- 
sons ;  and  that  then  we  will  further  consider  of 
the  supply  desired —And  thus  we  shall  dis- 
charge Che  trust  reposed  in  us  by  thoK  that  sent 


OS  hither :  his  miyestj  will  see,  that  we  mak« 
more  than  ordinary  haste  to  satisfy  his  demands; 
and  we  shall  let  all  those  know,  that  seek  to 
hasten  the  matter  of  supply,  that  they  will  so  far 
delay  it,  as  they  give  interruption  to  the  fortnaf'^ 


Afterwards  the  Bouse  of  Commons  took 
the  affair 'directly  under  consideration,  in  call- 
ing those  Judges  to  an  account,  who  had  given 
their  Opinions  for  die  Ship-Money  ;  at  which 
time  Lord  FMland  delivered  himself  in  the 
following  manner : 

Mr.  Speaker ;  The  constitution  of  this  com- 
monwealth bath  established,  or  rather  endea- 
voured  to  establish  to  us  the  security  of  our 
goods,  and  the  security  of  those  laws  which 
would  secure  us  and  our  goods,  by  appointing 
for  us  Judges,  so  settled,  so  sworn,  that  there 
can  be  no  oppression,  but  they  of  necessity 
must  be  accessary ;  since  if  they  neither  deny 
nor  delay  us  justice,  which  neither  for  the  great 
nor  little  seal  they  ought  to  do,  the  greatest  per- 
son in  this  kingdom  cannot  continue  the  least 
violence  upon  the  meanest.  But  this  security 
hath  been  almost  our  ruin ;  for  it  hath  been 
turned,  or  rather  turned  itself  into  a  battery 
against  us :  and  those  persons  who  should  have 
been  as  dogs  to  defend  the  sheep;  have  been  at 
wolves  to  worry  them. 

These  Judges,  to  instance  not  them  only,  but 
their  greatest  crime,  have  delivered  an  opinion, 
and  judgment  in  an  extra-judicial  manner,  that 
is,  such  as  came  not  withm  their  cognizance, 
tliey  being  judges,  and  neither  philosophers,  nor 
politicians.  In  which  when  that  is  so  absolnte 
and  evident,  the  law  of  the  land  ceases;  and  of 
general  reason  and  equity,  by  which  particular 
laws  at  first  were  framed,  returns  to  his  throne 
and  government,  where  mIus  populi  becomes 
not  only  suprema,  but  sola  lex  ;  at  which,  and 
to  which  end,  whatsoever  should  dispense  with 
the  king,  to  make  use  of  any  money,  dispenses 
with  us  to  make  use  of  hh,  and  one  another's. 
In  this  judgment  they  contradicted  both  many 
and  learned  acts  and  declarations  of  parlia- 
ments ;  and  those  in  this  very  case,  in  this  very 
reign :  so  that  for  them  they  needed  to  have 
eonsulted  with  no  other  record,  but  with  their 
memories.  S.  They  have  contradicted  appa- 
rent evidences,  by  supposing  mighty  and  immi- 
nent dangers,  in  the  most  serene,  quiet,  and  hal- 
cion  days  that  could  possibly  be  imagined,  a  few 
contemptible  pirates  being  our  most  formidable 
enemie^  and  there  being  neither  prince  nor 
state,  with  whom  we  had  uot  eitlier  alliance  or 
amity,  or  both.  S.  They  contradict  the  writ  it- 
self, \y  supposing  that  supposed  danger  to  be 
so  sudden,  tnat  it  would  not  stay  for  a  parlia- 
ment, which  required  but  forty  days  stay,  and 
the  writ  being  in  no  such  haste,  but  being  con- 
tent to  stay  seven  times  over. 

It  seemed  generally  strange,  that  they  saw 
not  the  law  which  all  men  else  saw  but  them- 
selves. Yet  though  this  begot  the  more  general 
wonder,  three  other  particulars  begot  the  more 
general  indignation.     NYh«a  they  had  allowed 
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to  the  king,  the  sole  power  in  necessity,  the 
sole  judgment  of  necesutj,  and  by  that  enabled 
him  to  take  both  from  us,  what  he  would,  wiicn 
he  would,  and  how  he  would,  they  yet  conti- 
nued to  persuade  us,  that  they  had  lell  us  our 
liberties  and  our  properties.  And,  which  I 
confess  moved  most,  tiiat  by  the  transformation 
of  us  from  the  state  of  free  subjects  (a  good 
phrase  under  Dr.  Ueyiin's  favour)  unto  tliat  of 
villains,  they  disable  us  by  legal  and  voluuiary 
supplies  to  express  our  affections  to  his  majesty, 
and  by  that  to  cherish  hib  to  us,  that  is,  by  par- 
liaments. 

The  cause  of  all  the  miseries  we  have  suf- 
fered, and  the  cause  of  all  the  jealousies  we 
have  'had,  that  we  should  yet  sufter,  is,  Tliat  a 
most  excell(;nt  prince  hath  been  most  infinitely 
abased  by  his  judges  telling  him,  that,  By 
policy  he  might  do  what  he  pleased. 

We  must  now  be  forced  to  think  of  nbolibhing 
•of  our  grievances,  and  of  taking  away  this  judg- 
ment and  these  judges  together,  and  of  ret^ulat- 
ing  their  successors  by  their  exemplary  punish- 
ment. 

Hereupon  the  Opinions  of  the  Judges,  the 
Ship-Writs,  and  the  Judgment  against  Mr. 
Hampden  being  read  openly  in  the  liouse  on 
Monday,  Dec.  7, 1640,  after  long  debute  these 
four  set-eral  votes  were  agreed  to  by  the  hoHse, 
nem.  con. 

1.  That  the  charge  imposed  upon  the  sub- 
jects for  the  providing  and  furnishing  of  ships, 
and  the  assessment  for  raising  of  money  for 
that  purpose,  commonly  called  Ship-Money, 
are  against  the  laws  of  the  realm,  the  subjects 
right  of  property,  and  contrary  to  former  reso- 
lutions iu  parliament,  and  to  the  Petition  of 
Right. 

'2.  Tliat  th.e  extrajudicial  Opinions  of  the 
judges,  published  in  the  Star-Chamber,  and  in- 
rolled  in  the  Courts  at  Westuiinster,  in  kac 
verba : 

The  Case. 

'  C  R. ; — When  the  good  and  safety  of  the 
'  kingdom  in  general  is  concerned,  and  the 

*  wht>le  kingdom  in  danger,  whether  may  not 
'  the  king  by  writ  under  the  great  seal  of  Eng- 
'  land,  command  all  the  subjects  in  this  kingdom 

*  at  their  charge  to  provide  and  furnish  such 

*  numlier  of  Ships,  with  nlen,  victual,  and  muni- 

<  tion,  and  for  such  a  time  as  be  shall  think  fit, 

*  for  the  defence  and  safe-guard  of  the  kingdom 

<  from  such  danger  and  peril,  and  by  law  com- 
'  pel  the  doing  thereof,  in  case  of  refusal  or 

*  refractoriness ;  and  whether  in  such  case  is 
'  not  the  king  the  sole  judge  both  of  the  danger, 

<  and  when  and  how  the  same  is  to  be  prevented 
«  and  avoided  ?— C.  RJ 

Their  Opinions. 
*  May  it  please  your  must  excellent  majesty, 
'  We  have  according  to  your  maje>ty*s  com- 
'  mand,  sevecally,  and  every  man  by  himself, 

*  and  all  of  us  together,  taken  into  serious  con- 
'  sideration  the  ca^e  and  questions  signed  by 
'  your  majesty,  and  inclosed  in  your  letter: 

*  Aad  we  are  of  opiaion^  that  when  the  good 


<  and  safety  of  the  kingdom  in  general  is  coii- 
'  cerncd,  and  the  whole  kingdom  in  danger, 

*  your  majesty  may  by  writ  under  the  great  seal 
'  of  England,  command  all  the  subjects  of  this 

*  your  kingdom,  at  their  charge  to  provide  and 

*  furnish  such  number  of  Ships,  with    men, 

*  victual,  and  munition,  and  for  such  time  as 

*  your  majesty  shall  think  fit  for  the  defence  and 

<  safeguard  of  the  kingdom  from  such  danger 

*  and  peril;  and  that  by  law  your  majesty  may 

*  compel  the  ^oing  thereof  in  case  of  refusal  or 

<  refractoriness.    And  we  are  also  of  opinion, 

*  that  in  such  case  your  majesty  is  the  sola 
'judge-both  of  the  danger,  and  when  and  how 
'  the  same  is  to  be  prevented  and  avoided  :' 

In  the  whole,  and  in  every  part  of  them,  are 
against  the  laws  of  the  realm,  the  right  of  pro- 
perty and  the  liberty  of  tlie  subjects,  and  con« 
trary  to  former  resolutions  in  parliament,  aad 
to  the  Petition  of  Right. 
3. 'That  the  Writ  following  in  hxe  verboy  vh, 

*  Charles  by  the  grace  of  God,  king  of  England, 
'  Scotland,  France  and  Ireland,  defender  of  the 

*  fuith,  &c.  To  our  right  trusty  and  well- 
'  beloved  counsellor,  Thomas  lord  Coventry, 
'  keeper  of  our  great  seal  of  Enpilund,  greeting. 
'  These  are  to  will  and  require  you,  that  for  the 
'  safeguard  of  the  seas,  and  defence  of  the 

*  realm,  vou  isM2C  forth,  or  cause  to  be  issued 

*  forth  ol  our  h  gh  court  of  chancery  these  ensu- 
'  ing  writs  in  the  form  following,  with  duplicates 

<  of  them,  luider  our  great  seal  of  England,  unto 

<  the  counties,  cities,  towns,  and  places  here- 

*  after  ensuing,  and  for  so  doing*  this  shall  be 

*  your  warrant  :*  And  the  other  Writs  com- 
monly called  the  Ship-Writs,  are  against  the 
laws  of  the  realm,  the  right  of  property,  tnd 
the  liberty  of  the  subjects,  and  contrary  to 
former  resolutions  in  parliament,  and  to  the 
Petition  of  Right. 

4.  Tliat  the  Judgment  in  the  Exchequer  in 
Mr.  Hampden's  case,  a  transcript  whereof  fol- 
loweth  t»  hoc  verba :   (viz.  '  Quod  separalia 

<  brevia  pradicta  et  retoma  eorundem,  ac 
'  schedul.  predict,  eisdem  annexat.  ac  materia 

*  in  eisdem  content,  sufficien.  in  lege  exist,  ad 

<  praef.  Job.  Hampden  de  praedictis  viginti  soIi« 

<  dis  super  ipsuin  in  forma  et  ex  causa  prspd. 
'  assessis,  onerand.  Ideo  consideratum  est  per 

*  eosdem  ba rones,  quod  prsd.  Johannes  Hainp- 
'  den  de  eisdem  viginti  solidis  oneretur,  et  inde 
'  satisfaciat.)'  in  the  matter  and  substance 
thereof,  and  in  that  it  was  conceived  that  Mr. 
Hampden  was  any  way  chargeable,  is  against 
the  laws  of  the  realm,  the  right  of  property,  the 
liberty  of  the  subjects,  and  contrary  to  former 
resolutions  in  parliament,  and  to  the  Petition  of 
Right. 

These  votes  were  afterwards  transmitted  bj 
the  bouse  of  commons  to  the  lords,  and  deliver- 
ed by  Mr.  St.  John  (afterwards  his  majesty's 
solicitor-general)  at  a  Conference  of  both  houses 
of  pariiament,  held  16  Car.  1640. 

Mr.  Si.  Juhn  addressed  himself  to  the  lordl 
as  follows : 
My  lords;  The  knights,  citizcot,  and  bii»^ 
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gesses  of  dbe  cooiinonft  bouse  have  eu trusted  me 
9/ith  a  mesMige  to  your  lordships  of  a  general 
and  very  h'lgjti  concernoient ;  so  general,  tliat 
the  whole  body  of  the  luDgdooi,  both  peers  and 
people,  are  interested  iii  it ;  of  so  high  a  coiise- 
queiice^  as  that  there  is  nothing  that  can  com- 
cern  us  nearer. — It  is  one  of  the  grandia  ref;ni ; 
90  great,  as  that  I  sbail  not  need  to  present  it 
to  your  lordships  in  a  mngnifving  glass ;  it  will 
appear  too  big  in  its  own  dimensions.  It  is 
not  that  Ship-money  bath  been  levied  upon  us; 
but  it  is  that  right  whereby  Ship-money  is 
claimed,  which,  if  it  be  true,  is  such  as  that 
Bakes  ti>e  payment  of  Sbip-money  (be  gift  and 
earnest  penny  of  all  we  have,  it  is  not  that 
our  parsons  have  been  imprisoned  for  pavment 
of  Sbip-money,  but  that  our  persons,  and  (as  it 
is  conceived^  our  lives  too,  are,  upon  the  same 
grounds  of  law,  delivered  up  to  bare  will  and 
pleasure.  It  b  that  our  birtn-right,  our  ances- 
tral right,  our  condition  of  continuing  free  sub- 
jects, IS  lost ;  that  of  late  there  hath  been  an 
endeavour  to  reduce  us  to  the  state  of  villainage, 
say  to  a  lower.  It  is  true,  the  lord  might  tax 
bis  villain  de  haute  et  dt  basse,  might  take  all 
)iis  lands  and  good!»;  the  villain  hadiio  property 
against  the  lord,  the  villain  he  could  not  ire  9110 
voiuit,  he  had  no  liberty  of  person,  the  lord 
piigbt  imprison  him  at  his  pleasure:  but  tlie 
villain's  life  was  his  own,  and  not  his  lord's,  the 
law  secured  him  that.  But,  my  lords,  as  the 
law  stands  now  declared,  it  is  disputable  whe- 
ther it  doth  so  much  for  us. 

My  lords,  the  subject  of  this  message,  is  to 
present  the  sense  of  the  commons  to  your  lord* 
sliips ;  that  the  li%ws  of  the  realm  instituted  at 
first,  and  freely  assented  unto,  and  cliosen  by 
their  ancestors  for  the  preservation  of  them- 
selves and  us  their  descendants,  in  our  persons, 
hves  and  estates,  have  been  of  late  entrusted 
unto  such  hands,  as  have  endeavoured  to  force 
upon  them  a  contrary  end  to  that  for  which 
they  were  ordained;  from  defensive  to  turn 
them  to  ofiensive ;  and  instead  of  protecting 
US,  to  make  tlie  laws  the  instrument  of  taking 
from  us  all  we  have.  Those  carriages  which 
have  produced  this  sense  of  the  commons,  I  am 
commanded  at  this  present  to  declare  to  your 
lordships.  They  are  certain  extra-judicial  opi' 
nions  aelivered  by  the  judges  at  several  times ; 
the  one  in  November  1635,  the  other  a  year 
afler,  in  Februarv  16di.  The  Ship-Writs,  that 
have  issued  to  all  the  counties  of  England  for 
these  many  years  last  past  without  intermis- 
sion :  the  principal  thing  in  these  writs  which  I 
am  to  present  10  your  lordships,  is  not  the 
charge  and  burden  which  hath  bceti  thereby 
imposed  upon  tlie  sul^ects,  though  that  be 
great,  but  the  declarations  in  them  of  the  law, 
and  of  the  ri(>ht  whereby  this  burden  may  be 
imposed. — 'I  he  last  is,  the  Judgment  in  Master 
Hampden's  case  in  the  exchequer  upon  these 
Ship-Writs. 

My  lords,  tlie  two  last,  that  is,  the  Ship- Writ 
and  the  Judgment,  because  they  are  very  long, 
I  am  only  to  open  them  without  reading,  and 
to  deliver  them  to  your  lordship ;  the  other  two. 


I  am  to  read  tbemy  and  then  to  deUver  to  yoo( 
lordships. 

The  first  Opinion  in  November  16d5,  was 
read  as  iollnweth : 

I  am  of  opinion,  that  ns  where  the  benefit 
doth  more  particolarly  redound  to  the  good  of 
tbe  ports  or  maritime  parts,  as  in  case  of  pi- 
racy or  depredations  upon  the  seas,  there  the 
charge  hath  been,  and  may  be  lawfully  im- 
posed upon  them  according  to  precedents  of 
former  times;  so  whore  the  good  and  safety 
of  the  Isingdom  in  general  is  concerned,  and 
the  wliole  kingdom  in  danger,  (of  which  his 
majesty  is  the  only  judge)  there  Uie  charge  of 
the  denence  ought  to  be  born  by  all  the  realm. 
This  I  bold  agreeable  both  to  law  and  reason. 

M^  lords,  these  opinions  were  delivered  by 
the  judges  severally  and  apart,  they  were  pro- 
cured by  the  solicitation  of  my  lord  Finch.  The 
judges,  as  he  severally  procured  their  hands, 
were  by  him  enjoined  secrecy:  accordingly 
these  opinions  walked  in  the  dark  for  a  year 
and  upwards.  Aflerwards  the  procurer  of  them, 
my  lord  Finch,  liked  them  so  well,  ns  that  he' 

f)resumcd  to  deliver  them  to  his  majesty,  fiy 
lis  procurement,  a  letter  was  directed  from  his 
majesty  to  the  judges,  for  the  delivery  of  their 
opinions  in  these  and  some  other  additionals. 
The  former  that  hath  been  rend  is  more  mo* 
dest ;  it  is  only  that  his  majesty  is  the  sole  jud^e 
of  the  d.in^er,  and  that  the  mlaiid  as  well  as 
the  maritime  towns  are  chargeable  to  the  de- 
fence of  the  kuigdom. — It  is  not  declared  in 
these,  that  iU'xi  charge  may  be  imposed  by  his 
majesty  alone ;  for  the  expression  is  only,  that 
the  charge  may  law  fully  be  imposed ;  say  not 
by  whom. — In  the  other  opinions  they  procet^i 
a  malo  ad  prjus,  and  speak  plain  English,  wltich 
followetli  in  hac  vei  ba  : 

The  Case. 
C.  E.  When  the  good,  and  the  eaft*  and 
safety  of  the  ki^igdom  in  general  is  concerned, 
and  tbe  whole  kingdom  in  danger,  whether  niay 
not  the  king,  by  writ  under  cfae  great  seal  of 
England,  command  all  tbe  subjects  in  this  king- 
dom, at  their  charge,  to  provide  and  furnish 
such  number  of  ships  witli  men,  victnah  and 
aramunition,  and  fur  sncb  time  as  ha  should 
think  fit,  for  the  defence  and  safeguard  of  thd 
kingdom  from  such  danger  and  peril ;  and  by 
law  compel  tbe  doing  1  hereof,  in  case  of  refasat 
or  refractoriness?  aiid  whether  in  such  case,  ii 
not  the  kmg  the  sole  judge,  both  of  the  danger, 
and  when  and  how  Uie  same  is  to  be  prevented 
and  avoided  ? 

The  Judges  Answer. 
May  it  please  your  excellent  majesty,  we 
have,  according  to  your  majesty's  command^ 
severally,  and  every  man  by  himself,  and  all  of 
us  together,  taken  into  serious  consideration  the 
case  and  questions  signed  by  your  majesty,  and* 
inclosed  in  your  roval  letter ;  and  we  are  of 
opinion,  that  when  the  good  and  safety  of  the 
kingdom  in  general  is  concerned,  and  the  whole 
kingploni  it  ia  dwiger,  your  majAty  may  by 
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what  he  win,  and  when  he  will.  If  nil  be  taken 
to  day,  and  afterwards  by  descent  or  my  own 
labour  I  got  a  new  stock  or  livelihood,  that  is 
no  more  mine  than  tlie  former,  so  that  there  is 
no  property  left  unto  the  subjeci,  tbou^ii  tha 
Opinions  go  no  further.  But,  my  lord»,  Ship- 
Money  is  not  the  whole  extent  of  them;  Ship* 
Money,  by  these  Opinions,  is  not  due  by  anj 
peculiarity  in  Ship-Money  :  but  Ship-Money  it 
there/ore  due^  because  his  majesty  is  the  sole 
judge  of  the  danger  of  the  kingdom,  and  when 
and  how  the  same  is  to  be  prevented  ;  because 
his  majesty,  for  the  defence  of  tlie  kingdom, 
may  at  his  will  and  pleasure  charge  the  people. 
This  is  the  ground,  and  upon  the  same  reason 
the  compuUion  may  be  as  well  for  the  making 
and  mamtaining  castles,  forts  and  bulwarks, 
making  of  bridges,  fur  transporting  his  armies, 
for  provbion  of  wages  and  victuals,  for  soldiers, 
for  horses  and  carriages :  it  muy  be  multiplied 
in  infinitum, — It  ma^  be  done  when  the  good 
and  safety  of  the  kmgdom  is  concerned ;  this 
extends  to  all  things,  and  at  all  times :  *•  Quia 
<  jacet  in  terra,  non  habet  unde  codet/ 

If  these  opinions  be  law,  I  humbly  leave  it  to 
your  lordships  considerations,  i^hether  the  go* 
▼ernment  be  not  '  imperium  legibus  solutum/ 
The  neit  thing  I  shall  o£fer  to  your  lordships  if 
the  Ship-Writs :  a  transcript  of  one  of  them  di- 
rected to  the  sheriff  of  Dorsetshire,  I  shall  deli"* 
ver ;  all  the  rest  being  of  the  same  form.  Be* 
cause  the  writ  is  long,  I  shall  open  it  briefly; 
it  is  to  this  effect.  There  is  a  declaration  in  it, 
that  *  sal  us  regni  periclitabatur  i*  That  th«  - 
safety  of  the  kingdom  was  in  danger.  There- 
fore the  inhabitants  of  the  several  rounlics  are  » 
commanded,  for  the  defence  of  tlic  kingdom, 
for  the  custody  of  the  seas,  for  the  safegaaril  of 
the  merchants  from  piracy  inward  and  outward, 
that  they  should  provide  a  ship  of  war,  furnish- 
ed with  guns,  gunpowder,  double  tackle,  and 
all  other  necessaries ;  and  this  ship  thus  furnished 
at  a  day  set,  to  be  brought  to  Portsmotith,  to  be 
provided  for  36  weeks  of  mariners  wages,  vic- 
tuals and  other  necessaries :  and  for  th^  doing 
of  this,  authority  is  given  to  the  sheriffs  of  tlie 
several  counties,  to  assess  every  one  of  the  in- 
habitants *  secundum  statum  et  facultates  suas,^ 
according  to  their  estates  and  means ;  and  fur- 
ther power  given  him,  by  distraining  and  selling 
of  the  distress,  to  levy  these  monies ;  *  si  con- 

*  trarios  invenerit,'  then  to  imprison  their  per- 
sons :  And  further  declares,  tliat  all  this  may 
be  done,  '  secundum  legem  ct  consuetudinem 

*  regni.'  Tlie  sense  I  conceive  is  briefly  thus  t 
That  by  the  laws  of  the  kingdom,  «  hen  his  ma- 
jesty shall  declare  that  the  kingdom  is  in  danger^ 
he  may  alter  the  property  of /he  sul  jects  goodsj 
and  imprison  their  persons ;  nay,  that  not  only 
his  majesty,  but  the  sherifts  may  iniprtson  their 
persons.  By  the  law  the  lord  mii;ht  imprison 
bis  villain,  but  could  not  transfer  that  power  tQ 
the  bailiff,  or  to  any  other ;  it  was  personal 
That  the  execution  of  this  power  over  the  per- 
sons of  the  subjects  hath  gone  no  farther  than 
their  imprisonment,  whether  therein  we  be  not 
beholden  ^o  his  majesty's  grace  and  goodne&v 
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vrrit  under  the  great  seal  of  England,  command 
all  the  subjects  of  this  vour  'kingdom  at  their 
charge  to  provide  and  furnish  such  number  of 
ships,  with  men,  victuab  and  ammimition,  and 
for  such  time  as  your  majesty  shall  think  fit, 
for  the  defence  and  safeguard  of  the  kingdom 
from  such  danger  and  peril ;  and  that  by  law 
your  majesty  may  compel  the  doing  thereof,  in 
case  of  refusal  or  refractoriness :  and  we  are 
also  of  opinion,  that  in  such  case  your  majesty 
is  the  sole  judge,  both  of  the  danger,  and 
%vhen  and  how  the  same  is  to.  be  prevented  and 
avoided. 

Tliese  Opinions  were  subscribed  by  all  the 
Judges  in  Serjeants-Inn-Uall ;  they  were  after- 
wards published  in  the  Stur-Chaml^er,  that  the 
subjects  might  take  notice  of  them ;  and  that 
they  might  never  be  forgotten,  thev  are  enrolled 
in  all  th^  courts  of  Westminster-IIali,  in  '  per- 
'  petuam  rei  memoriam.*  *  Your  lordships  will 
be  pleased  to  give  roe  leave  to  repeat  them  in 
their  plain  and  legal  sense,  which  I  conceive  to 
be  thus :  That  bis  majesty,  as  often  as  himself 
pleaseth,,  may  declare  that  the  kingdom  is  in 
danger ;  thac  so  oflen,  for  prevention  of  such 
danger,  his  majesty,  by  his  writ  under  the  great 
seal  of  England,  may  alter  the  property  of  the 
subjects  goods,  without  their  consent  in /pari iar 
pent,  and  that  in  such  proportion  aS  his  ma- 
jesty shall  think  fit ;  ana  besides,  the  altering 
of  the  property  of  their  goods,  for  the  prevention 
of  such  danger,  may  deprive  them  of  the  liberty 
of  their  persons,  and  ot  their  lives,  and  that  in 
inch  manner  as  himself  shall  please. 

1.  The  first  of  these,  viz.  That  his  majesty 
may  declare  the  danger  as  often  as  he  pleaseth, 
is  made  good  in  these  words,  That  the  kmg  is  the 
sole  judge  of  the  danger,  and  when  the  same  is 
to  be  prevented  and  avoided.  2.  The  second, 
that  so  oflen  he  may  alter  the  property  of  the 
.subjects  goods,  without  consent  in  parhament, 
in  these  words,  That  his  majesty  may,  by  writ 
under  the  seal  of  England,  command  and  com- 
pel all  the  subjects  of  the  realm,  at  their  charge, 
to  provide  and  famish  ships.  3.  That  this  may 
be  in  what  proportion  his  majesty  shall  please, 
in  these  wonJs ;  that  his  majesty  may  command 
them  to  provide  and  furnish  such  number  of  • 
•hips,  with  men,  victuals,  and  ammunition,  and 
for  such  time  as  his  majesty  shall  think  fit.  4. 
The  last,  viz.  that  which  concerns  our  persons, 
in  these  two  clauses  :  1.  That  his  majesty  in 
case  of  refractoriness  may  compel  the  doing  of 
it.  This  compulsion  in  case  of  refractoriness 
includes  the  person  as  well  as  the  estate ;  nay, 
it  sounds  more  in  the  personality  than  otherwise. 
For  the  other,  viz.  whether  this  personal  com- 
pulsion may  extend  so  far  as  to  life,  I  humbly 
leave  it  to  your  lordships  consideration,  upon 
the  other  clause ;  that  is,  that  his  n)ujesty  is  the 
jiole  judge  of  such  danger,  and  when  and  bow 
the  same  is  to  be  prevented:  whether  the 
words,  '  how  it  is  to  be  prevented,*  in  this  case 
of  personal  compulsion,  doth  not  leave  the 
maimer  of  it  wholly  in  his  majesty*s  breast. 

My  lords,  if  these  Opinions  extend  only  to 
Ship-Money,  it  is  enough;  his  majesty  ukcs 

VOL.  III. 
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itnd  nothing  at  all  to  ihe  opinions  of  the  judges, 
I  lea\e  it  to  your  lordships  cousidcrntioiis. 

'i  lie  last  thing  i«,  the  Judgment  in  the  Exche- 
fjuer^  in  the  I3lh  year  ot  his  now  majesty's 
reign,  ngniu^t  Mr.  Uauipikn.  The  Record  is 
\fry  l(>i»g  :  1  sl.all  briefly  open  it  to  your  lord- 
si  lips.  Quarto  Aug.  11  Car.  there  issued  Ship- 
Writs  to  the  several  counties;  amongst  the 
rest  to  the  county  of  Burks.  The  sheriff  as- 
sessed the  iohabitants;  soiueof  them  made  de^ 
&ult,  and  did  not  pay.  Upon  a  Certiorari  out 
of  the  Chancery,  directed  to  the  sheriif,  he  cer- 
tifies the  persons  that  made  defauh,  t€)gecher 
Mrith  the  sums  assessed  upon  them.  From  the 
Chancery,  by  Mittimus,  these  ccrtificaties  were 
sent  into  the  Excbeauer,  to  the  intent  processes 
might  issue  against  the  defaulters.  A  Scire  Fa- 
cias i«»sued  to  the  slierifT  of  Bucks,  who  there- 
upon, amongst  other  returns,  returns  that  Mr. 
Ilanipden  had  been  assessed  90c.  for  some 
lands  in  St oke-M a nde villein  that  county,  which 
he  had  not  paid.  Mr.  Hampden  appeared, 
And  upon  his  appearance  demands  Oyer  of  the 
Ship-Writs,  and  the  other  proceedings.  After 
his  hearing  thereof,  and  understanding  the  con- 
tents, he  demurs  in  law,  that  is,  demands  the 
Jud|>mcnt  and  Opinion  of  the  Judges,  whether 
tliis  ivrit  was  sufficient  in  law^  and  to  force  him 
to  pay  the  said  20f. 

'j  his  beinjs  a  great  and  general  case,  the  Ba- 
rons of  the  Exchequer  desired  the  assistance  of 
the  re»t  of  the  Judges,  who  did  join  accordingly. 
The  case  came  to  be  argued ;  there  were  four 
arguments,  two  on  Mr.  Hampden's  side,  and 
two  on  tlic  other  side  :  The  first  was  in  Mi- 
chaelmas'Term,  after  AH-Hallontide ;  and  all 
the  four  argomeni^  were  speeded  before  Christ- 
mas da^,  two  of  them  in  the  tenn;  and  no 
longer  Ume  could  be  procured  for  the  rest,  but 
the  short  vacation  between  Michaelm.is  Term 
and  Chiistinas.  It  was  a  case  of  so  little  con- 
cernment, that  whereas  in  Westminster-Hall 
term  after  term  is  usually  given  to  argue  any 
demurrer,  this  mu^t  be  argued  betwixt  All-Hal- 
lontide  and  Christmas  throughout.  After  the 
arguments,  the  counsel  on  both  sides  were  com- 
manded to  bring  before  the  Judges  the  records 
and  authorities  cited :  They  were  brought;  and 
for  the  ease  of  the  Judges,  many  of  them  on 
Mr.  Hainpd^n^s  part  *vere  abbrcWated  on  the 
back  sidA»:  those  abbreviations  were  com- 
manded to  be  expounded.  Afterwards  the  case 
came  to  argument  at  the  bench  ;  there  the  case 
was  judged,  and  by  the  greater  part  of  the 
Judges  Judgment  was  given  against  Mr.  Hamp- 
den. W^hen  the  Judges  had  delivered  their 
Opinions,  it  was  the  Barons  part  to  give  Judg- 
tnent;^    the  Judgment  Has,   'Quod  separalia 

*  brevia  praedict'  et  retorn'  eorundem  ac  sche- 

*  duiae  praedict'  eisdem  annex*  ac  materia  in  eis- 

*  dem  content'  sutfic  en*iu  legcexilstant  ad  pr«- 
'  fatum  Johannem  Hampden  de  predict,  viginti 
'  hiM'is  super  ipsum  in  lonna  et  ex  causa  pre- 

*  diet,  assessis  onerand^  Ideo  considerntum  est 
'  per  eusdem  baron^  quod  pradictus  Johaoncs 
<  Hampden  de  eisdem  viginti  sobdb  oneratum 

*  exiude  satisfiat.' 


My  lords,  this  Judgment  is  a  fuH  an<f  plenary 
execution  of  the  former  opinions  of  the  Jodges, 
and  of  the  Ship- Writs,  for  so  much  as  it  oon- 
cems  our  propriety :  It  was  given  in  Mr.  Hanip- 
den's  case  only,  but  binds  Si\  the  snbVects ;  for 
so  binding  it  is,  as  that  an  honoorabfe  person, 
now  in  mj  eye,  in  a  case  depending  in  the 
King^s-Bench,  was  denied  any  arKument  or  de* 
bate  concemrag  the  ri^ht  of  Sbip^oney,  for  no 
other  reason  but  that  it  had  been  by  the  former 
Judgmtnt  adjudged  already  in  the  Bxcbeaoer. 
My  lords,  these  extra-jodicial  Opinions  or  the 
Judges,  these  Ship- Writs,  and  this  Judgment, 
are  those  carriages  which  have  inirodoced  this 
sense  of  the  commons,  That  the  fondamentat 
laws  of  the  realm  concerning  oar  property  and 
our  persons  are  shaken. 

My  lords,  the  commons  have  taken*  the  extra- 
judicial Opinions  publbhed  and  enrolled,  and 
the  rest,  severally  into  consideration ;  they 
have  been  read  openly  in  the  house ;  and  after 
long  debate,  and  long  rather  in  consideration 
of  the  greatness  of  the  matter  than  of  the  diffi- 
culty of  it,  they  came  to  vote ;  four  several 
Votes  passed  upon  them;  the  Votes  passed 
without  so  mucn  as  one  negative  voice  to  any 
of  them.  The  Votes  were  in  substance,  That 
thej  were  against  the  laws  of  the  realm,  the 
right  of  the  property,  the  liberties  of  the  sub- 
ject, contrary  to  the  former  resolutions  of  the 
parliament,  and  to  the  Petition  of  Right.  The 
extra-iudicini  Opinions  enrolled,  they  voted  m 
the  whole,  and  every  part  of  them,  to  be  con- 
trary to  ail  these ;  for  thej  did  conceive,  chat 
in  these  opinions  there  was  not  any  one  clause 
that  was  agreeable  to  the  law,  but  that  through- 
out they  were  contrary  to  the  laws. 

My  lords,  tlie  things  which  the  commons 
took  into  their  consideration,  before  they  pro^ 
cceded  to  their  V^otes,  were  the  proceedings  in 
the  parliament  held  3  Car.  when  the  Petition  of 
Right  was  framed.  The  commons  went  no 
higlicr;  the  reasons  inducing  them  thereto 
were,  because  in  that  partiament  all  those  three 
had  been  debated,  property  of  eoodsy^-Hbertj  of 
persons,  and  security  of  our  lives.  Two  of 
them,  that  is,  property  of  goods  and  liberty  of 
persons,  by  the  occasion  of  the  Commissions 
for  the  Loan,  and  the  instruction  wherewith 
these  conuiissions  were  accompanied ;  that 
concerning  our  lives,  by  occasion  of  the  com- 
missions that  had  issued*  for  the  executing  of 
Martial  Law.  They  conceive,  that  if  any  thing 
concerning  these  had  passed  both  houses  and 
his  majesty,  or  the  judgment  o(  both  houses 
without  his  majesty,  it  would  be  in  vain  to  look 
forlher,  that  it  woold  be  ectMm  ogere  :  Nay^ 
my  lords,  thev  had  further  consideration,  that  if 
those  were  already  setded  in  Ihat  parliament, 
it  would  not  only  be  derogatory  to  the  jurisdic- 
tion of  parliament,  but  dangerous  to  look 
higher,  as  that  they  would  infer  a  defect  in 
tliose  proceedings,  and  cast  an  aspersion  upon 
that  parliament.  1  am  commanded  now  to 
present  to  yoar  lordships  consideration  those 
things  which  satisfy  the  commons,  which  arc 
these  three : 
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1.  The  Commissions  for  the  Loiins,  with  the 
inuructions.  3.  A  Commission  called  The 
Commission  of  Excise.  3.  An  addition  of  sav- 
ing, which  was  desireil  by  your  lordships  to 
have  been  added  to  the  Petition  of  Right,  at 
the  time  of  the  framing  of  it. 

The  case  upon  the  Commission  fur  the  Loans 
standeth  thus :  13  Octob.  2  Car.  divers  Com- 
missions were  directed  to  sundry  commissioners, 
to  the  number  of  60  or  70  lords  and  gentlemen, 
in  the  several  counties  issued,  whereby  a  com- 
pulsory aid,  by  way  of  Loan»  was  required  of 
the  subject :  Tlie  causes  and  grounds  of  this 
command  are  in  the  commissions  expressed  to 
be  these ;  The  king  found  the  crown  engaged 
in  a  war,  by  the  advice  of  both  houses  in  par- 
liament; that  not  only  the  king  and  the  sub- 
ject, but  also  his  allies  beyond  sea  were  in 
danger.  The  parts  beyond  sea,  where  our 
cloth  is  vented,  and  from  whence  we  have  most 
of  our  provision  for  shippitig,  were  endangered  ; 
his  majestjr's  treasures  were  exhausted,  and  his 
coffers  empty.  A  parliament  had  been  sum- 
moned, but  no  supply.  Unavoidable  necessity 
both  at  home  and  abroad  multiplied  the  ene- 
mies. Great  and  mighty  preparations,  both  at 
sea  and  land,  threatened  the  kingdom  daily. 

Not  only  the  king's  honour,  but  the  safety 
and  very  subsistence  of  the  king  and  people, 
and  of  the  true  religion  abroad,  are  in  apparent 
danger  of  suffering  irreparably,  unless  nut  only 
a  speedy,  but  also  a  present  stop  be  made ; 
which  cannot  admit  so  long  delay  as  tbe  cal- 
ling of  a  parliament.  The  king  assured  on  the 
royal  word  of  a  king,  that  not  one  penny  should 
be  bestowed,  but  upon  those  public  services 
only  wherein  every  one  of  them,  and  the  whole 
body  of  tbe  kingdom,  their  wives,  children,  and 
posterity,  have  their  personal  and  common  in- 
terests. The  commissioners  diligence  com- 
manded, as  they  tendered  the  king's  honour 
and  safety  of  the  realm.  Here  '  sal  us  regni 
'  periclitabatur,f  the  whole  kingdom  was  in 
danger,  as  in  the  judges  opinions,  and  as  in  the 
ship- writs,  and  judgments  in  the  Exchequer. 
Nay,  my  lords,  further,  the  safety  and  very 
subsistence  of  the  king,  people,  and  true  religion, 
were  in  danger  of  suffering  irreparably ;  the 
dangerous  instance,  not  a  speedy,  but  present 
stop  must  be  made ;  the  supply  could  not  stay 
for  a  parliament ;  at  this  time  bis  majesty's  cot- 
fcrs  were  exhausted ;  the  king  found  the  crown 
engaged  in  this  war,  before  (he  access  of  it  to 
himself,  and  that  by  advice  iii  parliament ;  all 
this  expressed,  only  lending  of  monies  for  pre- 
vention required ;  but  it  was  a  compulsory 
thing,  and  became  compulsory,  by  the  instruc- 
tions to  bind  over  to  the  board,  and  imprison- 
ment for  sefusal.  These  commissions  were,  in 
the  parliament  3  Car.  first.r^olved  in  the  com- 
mons house  to  be  against  the  law,  afterwards 
by  your  lordships,  and  consented  unto  by  his 
majesty ;  and  are  declared  to  be  so  in  the  Pe- 
tion  of  Right;  and  the  imprisonment  of  tbe 
subjects  for  refusal,  dedarect  in  the  Petition  of 
JLigbt  to  be  against  law. 

oljf  lords;  Tbe  next  is  the  Coromisiion  call- 


ed. The  Commission  of  Excise.  This  was  dated 
ultimo  Feb.  it  was  dated  afler  the  summons  to 
that  parliament :  This  commission  issued  to  33 
lords,  and  others  of  his  majesty's  privy-coun- 
cil; the  commissioners  are  thereby  commanded 
to  raise  monies  by  impositions,  or  otherwise ; 
as  in  their  judgments  they  shall  find  to  be  most 
convenient. 

The  causes  wherefore  these  monies  are  to  be 
raised,  are  expressed  to  be  these :  The  defence 
and  safety  of  the  king  and  people,  which  with- 
out extremest  hazard  of  the  king,  kingdom,  and 
people,  and  of  the  kind's  friends  and  allies  be- 
yond^seas,  cannot  admit  any  longei*  delay ;  in- 
evitable necessity,  wherein  fomi  and  ciVcuro* 
stance  must  rather  be  dispensed  withtU,  than 
the  substance  lost.  The  commissiDncrs  not  to 
fuil  therein,  as  they  tendered  hi;*  majesty's  ho- 
nour, and  the  safely  of  the  kinart..ni  axul  peo- 
ple. Here  '  salus  regni  pcriclitubaiur,'  the 
whole  kingdom  declared  to  be  in  danger,  in 
greater  and  nearer  than  in  the  opinion  of  the 
Ship-Writs,  or  Judgment  in  the  Cliequer. 

In  the  parliament  3  Car.  Uiis  Commission 
was  adjudged  by  the  commons  to  be  against 
the  laws  of  this  realm,  and  contrary  to  (he 
Judgment  given  in  the  Petition  ot  Right;  and 
afler  a  conference  with  your  lordships,  de-ired 
his  majesty,  that  it  might  be  cancelled.  The 
then  Lord-Keeper  shortly  after  brought  it  can- 
celled to  your  lordships  in  the  boose,  a »d  there 
said,  it  was  cancelled  in  his  mnsjecy's  pre- 
sence :  You  sent  it  cancelled  to  the  commons 
to  be  viewed,  who  afterwards  sent  it  back  to 
your  lordships. 

My  lords.  The  last  is  the  addition  of  saving, 
desired  to  be  added  to  the  Petition  of  Right, 
which  was  in  these  words : 

*  We  humbly  present  this  Petition  u*to  your 

*  majesty,  not  only  with  a  care  of  preserving 
'  our  own  liberties,  but  with  due  regard  to  leave 

*  entire  the  sovereign  power,  wherewith  your 

*  maiesty  is  trusted,  for  the  protection,  safety, 

*  and  happiness  of  your  people.'  Your  lord- 
ships desire  of  this  addition  to  the  Petition  of 
Right,  was  taken  into  consideration  by  the 
commons ;  and  after  debate,  it  was  thought  fit 
by  ihem  to  be  rejected.  A  conference  was  had 
with  your  lordships,  and  Mr.  Noy  appointed  by 
the  commons  to  declare  the  reasons  of  their  re- 
solution. Your  lordships  not  receiving  satisfac- 
tion at  that  conference,  whether  this  addition 
should  be  rejected  or  not ;  it  was  again  debated 
in  the  commons  house,  they  ventured  upon  the 
same  bottom  again :  It  was  thereupon  resolved 
to  be  rejected ;  the  reasons  of  their  rejection 
were  these  in  sum  : 

First,  Tliey  confess,  that  if  these  words  were 
tpken  as  a  bare  •proposition  only,  without  any 
fiirther  reference  to  the  Petition  of  Right,  that 
it  was  a  true  proportion.  That  is,  that  the 
law  hath  trusted  the  king  with  sovereign  power 
for  the  protection,  safety,  and  hnppines*  of  the 
people.  But  if  it  should  be  added  to  tlie  Peti- 
tion of  Right,  as  was  desired,  then  was  it  not 
troe,  but  would  make  the  Petition  of  Right.fc/* 
de  ff|  and  wholly  destructive  to  itself  in  ait  th« 
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parts  of  it ;  that  it  woutd  proceed  *  a  bene  di- 

*  visis  ad  mala  conjuncta  :*  for  then  the  Petition 
of  Right,  as  they  resniieed,  would  have  this 
sense.  Whereas  io  the  Petition  of  lligHt  it  is 
said,  That  no  aid,  tax,  taillnge,  or  other  charge 
whatsoever,  mi^  be  imposed  upon  the  people 
without  their  tree  consent  in  pnrliament;  it 
would  have  this  construction.  It  is  true,  it 
cannot,  be  done  by  tlie  king's  ordinary  power, 
but  it  may  be  done  by  that  sovereign  power 
wherewith  the  law  hath  entrusted  hit  majesty 
for  the  protection,  safety,  and  happiness  of  tlie 
people.  So  likewise  for  imprisonment,  that 
they  ought  not  to  be  imprisoned  without  due 
process  of  law.  It  is  true  ordinarily,  but  the 
king  may  imprison  by  hb  sDverci^  power, 
wherewith  the  law  hain  intrusted  him  for  die 
protection,  safety',  and  happiness  of  tlie  people. 
80  that,  for  that  martial  litw,  that  the  subjects 
lives  ought  not  to  he  taken  away,  unless  by  due 
process  of  law.  It  is  true  ordinarily,  but  the 
king  may  do  it  by  his  sovereign  power,  where- 
with the  law  hath  intrusted  him  for  the  protec- 
tion, safety,  and  happiness  of  the  people. 
Whereby  they  conci-ived  that  it  would  not  only 
make  the  Petition  of  Right  to  be  wholly  de- 
structive of  itself,  hut  likewise  this  Petition  of 
Right  would  lea\e  the  subjects  in  a  for  worse 
condition  than  it  found  them;  for  it  would  ne- 
cessarily infer,  that  which  is  again&t  the  law, 
\'a.  That  tlie  king,  by  his  sovereign  power, 
when  he  pleased  to  declare  that  it  was  for  the 
good  of  the  people,  might  do  all  this. 

Your  lordships,  at  a  conference  of  both 
houses,  engaged  on  the  part  of  the  commons 
•  by  Serjeant  Glanvile  and  sir  Henry  Martin,  re- 
ceived satisfaction  from  these  reasons,  and  con- 
sented to  the  leaving  out  this  addition  ;  end 
accordingly  the  Petition  of  Right  passed,  and 
is  printed  without  it. 

My  lords,  these  were  the  things  I  was  com- 
manded to  present  unto  your  lordships;  other 
thmgs  there  were,  us  the  sentence  against  bi- 
shop Mainwaring:  but  these  weighed  so  much 
wkh  the  commons,  as  that  they  conceived  they 
peeded  no  naore.  My  lords,  These  precedents 
of  that  parliament,  and  these  opinions  of  the 
judges,  the  Ship- Writs,  and  the  judgments  in  the 
£xc|}equer;  they  are  like  the  two  buckets  of  a 
well,  if  one  go  up  the  other  mu>t  go  down : 

*  noQ  hene  conveniunt.'  My  lordf,  we  have 
not  cited  these  preredents  out  of  diffidence 
that  your  lord.^hips  had  forgotten  them,  but  be- 
cause others  have;  or  that  we  distrust  your 
lordships  justice,  if  you  had  forgotten  them  : 
for  before  these  were  your  lordships  concurred 
in  opinion  with  your  vforthy  ancestors,  that 
£rst  gave  them.  Their  noble  blood  runs  in 
your  veins.  It  is  now  to  confirm  your  own 
judgment  as  well  as  theirs;  in  your  lordships 
breasts,  there  are  the  same  magazines  and  foun- 
tains of  honour  and  justice  as  were  then ;  these 
judgments  and  proceedings  were  the  actions 
of  both  houses;  the  danger  by  the  violation  is 
equal.  The  commons  see  nothing  in  the  judges 
(^pinions  or  judgment,  why  they  should  recede 
from  their  former  judgments;  they  hope  the 


same  from  your  lordships.  Besides,  my  lords, 
that  the  case  is  now  much  varied  from  what  il 
was  then ;  not  only  in  the  matter,  but  as  it 
concerns  the  honour  and  jurisdiction  of  this 
great  judicatory,  the  parliament. 

The  breach  of  privileges  in  the  members  is 
tenderly  resented,  because  that  without  this 
freedom  they  cannot  advise  and  consult  con- 
cerning the  ardua  re^ni.  But  when  they  have 
done  all,  to  have  their  judgments  and  their  acts 
of  pari,  overthrown  by  the  judges  afterwards,  this 
makes  parliaments  to  be  nothing  ;  this  sets  up 
the  judges  above  the  parliament,  this  pots  oi 
out  of  liope  of  redress  ;  if  they  may  overthrow 
the  proceedings  of  that  parliament  of  3  Car. 
they  may  hy  the  same  reason  overthrow  the 
actions  of  this,  and  of  all  future  parliaments. 

My  lords,  this  was  not  the  practice  of  their 
predecessors,  thonch  but  in  private  causes  ;  if 
difficulty  of  law  arose,  they  always  consulted 
this  oracle,  and  tlience  received  Jheir  answer 
how  to  give  judgment.  Judgments  in  the  high- 
est court  of  We^tminstcr-Iiall,  I  mean  in  the 
KingVbench,  where  the  proceedings  are  ronrm 
regCf  are  here  reversable  by  writ  of  error.  la 
causes  of  great  and  general  concernment,  they 
ever  adjourned  them  hither,  as  things  too  high 
for  them. — « Quia  consulta  patrum,  qui  it-ges 
*  juraque  servat,'  doth  well;  they  have  taken 
tliat  in  their  hands  they  had  not  to  do  withal ; 
and  how  they  have  handled  the  matter,  your 
lordships  have  heard. 

The  judges,  as  is  declared  in  the  Parliament 
Roll  of  Rich.  2,  are  the  executors  of  the  sta- 
tutes, and  of  the  judgments  and  ordinances  of 
parliament ;  they  have  here  made  themselves 
the  executioners  of  them ;  they  have  endea- 
voured the  destruction  of  the  fundamentals  of 
our  laws  and  liberties.  Holland  in  the  Low- 
Countries  lies  under  the  sea,  the  superficies  of 
the  land  is  lower  than  the  superficies  of  the  sea: 
it  is  capital  therefore  for  any  man  to  cut  the 
banks,  oecause  they  defend  the  country.  Be- 
sides our  own,  even  foreign  authors,  as  Corn- 
mines,  observe,  that  the  statute  De  Tallagio, 
and  other  old  laws,  are  the  sea-walls  and  banks 
which  keep  the  commons  from  the  inundation 
of  the  prerogative.  These  pioneers,  they  have 
not  only  undermined  these  banks^  but  they 
have  levelled  them  even  with  the  ground.  If 
one  that  was  known  to  be  ho$iis  patriot  had 
done  this,  though  the  damage  be  the  same,  yet 
the  guilt  is  less.  But  the  conserrataret  ri^ 
parum,  the  overseers  in  trusted  with  the  defence 
of  these  banks,  for  them  to  destroy  them,  the 
brei^ch  of  trust  aggravates,  nay,  alters  the  na- 
ture of  the  offence.  Breach  of  trust,  though 
in  a  privatf*  person,  and  in  tiie  least  things,  is 
odious  amongst  all  men;  much  more  in  a  pub- 
lic person,  and  in  things  of  great  and  public 
concernment,  because  great  trust  binds  the 
party  trusted  to  greatest  care  and  fidelity.  It 
IS  treason  in  the  constable  of  Dover  castle  to 
deliver  the  keys  to  the  known  enemies  of  the 
kingdom ;  because  that  castle  is  the  key  of  the 
kingdom ;  whereas  if  the  house-keeper  of  a 
private  person  delivered  possession  to  his  ad* 
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yersaiy,  it  is  a  crime  scarce  punishable  by 
law. 

The  judges  udder  his  majesty  are  the  per- 
tons  frosted  with  the  laws ;  and  in  them,  with 
the  lives,  libcfrties,  and  estates  of  the  whole 
kingdom :  this  trust  of  all  we  have  is  primarily 
in  his  majesty,  and  from  him  delegated  to  his 
judges. — liis  majesty,  at  his  coronation,  is 
bound   by  his  oath  to  execute  justice  to  his 

.  people,  according  to  the  laws;  thereby  to  as- 
sure the  people  of  the  faitliful  performance  of 
this  great  trust.  His  majesty  again,  as  he 
trusts  the  judges  with  the  performance  of  this 
part  of  the  oath,  so  doth  he  likewise  exact  ano- 
ther oath  of  them,  fur  their  due  execution  of 
justice  to  the  people,  according  tu  the  laws : 
hereby  the  judges  stand  entrusted  with  this 
part  of  his  mnjenty's  oath.     If  therefore  the 

.  judges  shall  do  wittingly  against  law,  they  do 
not  only  break  tlieir  oaths,  and  therein  the 
common  faith  and  trust  of  the  whole  kingdom, 
but  do  as  much  ns  in  them  lies  smear  and 
blemish  the  saared  person  of  hismnajesty  with 
the  odious  and  hateftil  sin  of  peijnry. 

My  lords,  The  heinousness  of  this  offence  is 
most  legible  in  the  severe  punishments  which 
former  ages  have  indicted  upon  those  judges 
who  have  broken  any  part  of  their  oaths  wit- 
tiogly,  though  in  things  not  so  dangerous  to  the 
Subject  as  in  this  case  in  question.  Sir  Thomas 
Way  land,  chief  justice  of  the  Common  Pleas, 
£dw.  1,  was  attainted  of  felony »  for  taking 
bribes,  and  his  lands  and  goods  forfeited,  as 
appears  in  the  Pleas  of  Parliament,  18  Ed w.  1, 
and  he  was  banished  the  kingdom  ns  unworthy 
to  live  in  that  state;  against  which  he  had  so 
'much  offended.  Sir  William  Thorpe,  chief 
justice  of  the  KingVBench,  in  Edw.  3*s  time, 
having  of  five  persons  received  five  several 
bribes,  which  in  all  amounted  to  100/.  was  for 
this  alone  adjudged  to  be  banged,  and  all  his 
lands  and  ^oods  forfeited.  The  reason  of  this 
Judgment  is  entered  in  theroll,  in  these  words; 

*  Quia  pradict'  Willielmus  Thorpe,  qui  sacra- 

*  mentum  domini  regis  erga  populum  suum  ha- 
'  buit.ad  custodienaum,  fregit  malitiose,  false 

*  et  rebelliter,  quantum  in  ipso  fuit ;'  because 
that  he,  as  much  as  in  biin  lay,  had  broken  the 
king's  oath  made  unto  the  people,  which  {he 
king  had  intrusted  him  withal. 

There  is  this  notable  declaration  in  that 
judgment ;  that  is,  that  this  judgment  was  not 
to  be  drtiwn  into  example  against  any  other 
officers  who  should  break  their  oaths,  but  only 
against  those  '  qui   prsdictum   sacramentum 

*  fecerunt  et  fregeront,  et  habent  leges  Angliae 

*  ad  custodiendum  ;*  that  is,  only  to  the  judges 
oaths,  who  have  the  laws  entrusted  to  them. 
This  judement  was  piven  24  Ed.  3.  The  next 
year  m  the  parliament  25  EH.  3,  it  was  debated 
in  parliament,  whether  this  judgment  was  legal ; 
tt  nullo  contradkentty  it  was  dt-clared  to  be 
just  and  according  to  the  law;  and  that  the 
same  judgment  may  be  given  in  time  to  <:ome 
upon  the  Tike  occasion.  This  case  is  in  point, 
that  it  is  death  for  any  judge  wittingly  to  break 
Us  oath,  or  any  part  of  it.    This  oath  of 


Thorpe  is  en  re  red  in  the  roll,  and  is  the  same 
vefbatim  with  the  judges  oath  in  IB  Ed.  3,'  and 
the  same  which  the  judgrs  now  take. 

Your  lordships  will  give  me  leave  to  observe 
the  differences  between  that  and  the  case  in 
question. 

First,  that  of  Thorpe  was  only  a  selling  of  the 
law  bv  retail  to  those  five  persons ;  for  he  had 
only  five  several  bribes  of  those  fiv^  persons: 
the  passage  of  thoslaw  to  the  rest  of  the  sub- 
jects, for  aught  appears,  was  free  and  open.-— 
But  these  Opinions  are  a  conveyance  of  the 
law  by  wholesale,  and  that  not  to,  but  from 
the  subject. 

In  that  of  Thorpe,  as  to  those  five  persons^ 
it  was  not  an  absolute  denial  of  justice ;  it*  was 
not  a  damming  up,  but  a  streigntening  only  of 
the  channel.  For  whereas  the  judge  ought 
judicium  rrddere,  that  is,  tlie  law  lieing  the 
birth-right  and  inheritance  of  the  subject,  the 
judge,  when  the  parties  in  suit  demand  judg* 
ment,  should  redare^  freely  restore  this  right 
unto  them  ;  now  he  doth  not  dare^  but  vtndere^ 
with  the  hazard  only  of  perverting  justice :  for 
the  party  that  buys  the  judgment  may  have  a 
good  and  honest  cause.  But  these  Opinions, 
besides  that  they  have  cost  the  subject  very 
dear,  dearer  than  any;  nny,  I  think  1  may 
truly  say,  than  all  the  unjust  judgments  that 
ever  yet  have  been  given :  witness  the  many 
hundred  thousand  pound«i  whic  h  under  colour 
of  them  have  been  levied  upon  the  subject, 
amounting  to  700,000/.  and  upwards  in  money 
paid  unto  the  treasurer  of  the  navy ;  besides 
what  the  subjects  have  been  forced  to  pay  to 
sheriffs,  baliifis,  anj  others,  whidi  altogether,* 
as  is  conceived,  amounts  nnt  to  much  less  than 
a  million ;  besides  the  infinite  vexation  of  the 
subjects  by  suits  in  law,  bindiiig  them  oyer  to 
attendance  at  the  council-board,  taking  of  them 
from  their  necessary  employments  in  making 
of  assesses  and  collections,  and  imprisonment 
of  their  persons:  I  say^  my  lords,  besides  what 
is  past,  to  make  our  miseries  complete,  tl>CT 
have  as  fnuch  as  in  them  Ues  made  them  end- 
less ;  for  by  these  opinions  they  have  put  upon 
themselves  and  their  successors  an  impotsibili^ 
of  ever  doins  us  right  again,  and  an  incapacity 
upon  us  of  demanding  it  so  long  as  they  con- 
tinue. 

My  lords.  In  that  sore  famine  in  the  land  of 
Egypt,  when  the  inhabitants  were  reduced  to 
the  next  door  to  death,  for  there  they  say, 
*  Why  should  we  die  for  bread  V  First,  they 
gave  their  money ;  neit,  their  Bocks  and  cat- 
tle; and  last  of  all,  their  persons  and  their 
lands,  for  bread ;  and  all  became  Pharaoh's. 
But  by  this  lex  regia,  there  is  a  transaction 
made,  not  only  of  our  persons,  but  of  our  bread 
likewise,  wherewith  our'  persons  should  be 
sustained,  llint  was  for  bread,  this  is  of  our 
bread.  For,  my  lords,  since  these  opinions  (if 
we  hare  any  thing  at  all)  we  are  not  at  all  be* 
holden  to  the  law  for  it,  but  are  wholly  cast 
upon  the  merey  and  goodness  of  the  kmg.— 
Again,  There  the  Egyptians  themselves  sold 
themselves  and  all  they  had  to  the  king;  if 
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«Qn  hud  been  so  done,  if  it  had  been  done  by 
our  own  free  consent  in  parUamenr,  we  had 
the  less  caiLie  to  complain :  but  it  was  done 
against  oar  wills,  and  by  tbow  who  were  trust- 
ed,  and  that  upon  oath,  with  the  preservation 
of  those  things  for  us. 

My  lords,  The  laws  are  our  forts  and  bul- 
warks of  defence.  If  the  captain  of  a  castle, 
only  through  fear  and  cowardice,  and  not  from 
ftny  compliunce  with  the  enemy,  surrender  it; 
this  is  treason,  as  was  adjudged  in  the  pariia- 
menty  1  Ric.  3,  in  the  two  cases  of  urymet 
»nd  Weston,  and  io  the  case  of  the  lord  Gray, 
for  surrendeniijg  of  Berwick  Castle  to  the  Sccis 
in  Edw.  3d*s  time,  though  good  defence  had 
been  made  by  him,  and  that  he  lost  his  eldest 
aon  in  maintenance  of  the  siege ;  and  yet  the 
loss  of  a  castle  only  loseth  not  a  kingdom,  but 
the  place  and  adjacent  parts,  without  trouble 
10  the  whole.  But  by  these  opinions,  tliere  is 
a  surrender  maile  of  all  legal  defence  of  pro> 
priety ;  that  which  hath  been  preached  is  now 
judged,  that  thfre  is  no  faeuin  ti  tuum  between 
the  king  and  the  people,  besides  that  which 
concerns  our  persons. 

My  lords.  The  law,  it  is  the  temple,  the 
sanctuary  whither  the  subject  is  to  run  for 
shelter  and  refuge.  Hereby  it  is  become  '  tem- 

*  plum  sine  numine,'  as  was  the  temple  built 
.  by  the  Roman  emperor,  who,  after  he  had  built 

it,  put  no  gods  into  it.  We  have  the  letter  of 
the  law  still,  but  not  the  sense.  We  have  the 
fabric  of  the  temple  still ;  but  the  gods,  the 
'  dii  tnielares,'  are  gpne. 

But,  my  lords,  this  is  not  all  the  case,  that 
is,  that  the  law  now  ceaseth  to  aid  and  defend 
as  in  our  rights,  for  then  possession  alone  were 
a  good  title,  if  there  were  no  law  to  uke  it 
away;  'occupanti  concederetur,  et  melior  esset 

*  possidentis  conditio.'  But-^his,  though  too 
bad,  is  not  the  worst;  for  besides  that  which 
is  privative  in  these  opinions,  there  is  some- 
what positive :  for  now  the  law  doth  not  only 
not  defend  us,  but  the  law  itself  is  made  the 
instrument  of  taking  all  away.  For  whensoever 
his  majesty  or  his  successors  sliall  be  pleased 
to  say.  That  the  good  and  safety  of  the  king- 
dom IS  concerned,  and  that  the  whole  kingdom 

.  is  in  danger,  then  when  and  how  the  same  is 
to  be  prevented,  makes  our  persons  and  all  we 
have  bable  to  bare  will  and  pleasure.  By  this 
means,  the  sanctuary  is  turned  into  a  shambles : 
(he  forts  are  not  slighted,  that  so  they  might 
neither  do  os  good  or  hurt ;  but  they  are  held 
against  us  by  ^ose  who  ought  to  have  held 
them  for  us ;  the  mouth  of  our  own  cannon  is 
turned  upon  .ourselves. 

My  lords,  in  these  expressions  there  is  no  re- 
flection upon  his  niMesty :  It  is  only  that  those 
judges  would  have  forc^  upon  the  law  an  un- 
natural and  contrary  motion ;  his  majesty's  car- 
riage in  the  business  clears  his  justice.— «The 
first  Opinion  of  the  judges  under  their  hands 
was  procured  b^  mv  lord  Finch's  solicitation 
only,  and  by  him  brought  to  bis  majesty. 
These  Opinions  procured  the  letter  from  his 
maje^y  for  the  Opinions  inroUed^  whereini  as 


likewise  in  the  ease  in  the  Exchequer,  the 
judges  were  left  fne^  as  was  acknowledged  by 
two  of  the  judges  in  the  «xcbe<]uei>charaber, 
who  argued  against  those  Opinions,  with  this 
protesution,  that  if  there  were  anv  miscarriage 
m  that  business,  it  must  fell  wholly  upon  them* 
selves;  that  tlie  king  was  blameless. 

Mpr  lords,  we  know  his  majesty's  justice  is 
the  fairest,  the  richest  diamond  in  his  crown ; 
the  dust  which  these  men  would  have  blown 
and  forced  upon  it,  is  fallen  short ;  and  with 
your  lordships  helping  hands,  it  will,  we  hope, 
be  cast  upon  th^ir  own  feces,  a  fitter  place  fer 
it  than  the  other.  My  brds,  the  oaths  of  the 
judges,  as  they  bind  them  to  the  doe  admiais- 
traUon  of  jusuce  to  the  subjects,  according  to' 
the  laws,  so  as  they  be  of  the  king*s  council  bj 
their  oaths,  they  are  bound  lawfully  to  counsel 
him ;  that  is,  when  their  opinions  are  demand- 
ed, they  are  to  deliver  them  according  to  the 
law. 

I  shall  therefi>re  pot  your  lordships  in  mind 
of  the  memorable  proceedings  against  those 
judges  who  have  broken  this  part  of  their  oath, 
in  Uiat  nouble  parliament  held  the  eleventh  of 
Ricliard  the  Second.  In  this  parliament,  judg- 
ment of  high  treason  was  given  against  18  se- 
veral persons,*  and  all  (save  one  of  them)  of 
eminent  rank;  three  privv  counsellors;  thn 
archbishop  of  York,  the  duke  of  Ireland,  the 
earl  of  Suffolk ;  the  bishop  of  Exeter  the  king's 
confessor;  five  knights,  some  whereof  had  be«a 
servants  to  Edward  tlie  3rd,  and  all,  save  one, 
servants  to  the  theu  king;  and  some  of  them 
of  noble  descent;  six  judees,  Lockton  the  king's 
Serjeant  at  law,  Blake  of  the  king's  counsel  at 
law,  and  Uske,  the  under  sheriflP  of  Middlesex. 
Of  these  eighteen,  eight  were  executed ;  that 
is,  sir  Robert  Tresihan  t)ie  chief  justice,  five 
kniehts,  Blake  of  the  king's  counsel  at  Uiw, 
andUske  the  under  sheriff^  Three,  that  is,  tlie 
archbishop  of  York,  duke  of  Ireland,  and  earl 
of  Suffolk,  fled.  The  rest  had  their  lives  par- 
doned, but  were  banished;  their  kinds  and 
goods  forfeited,  and  little  pensions  allowed  them 
during  their  lives.  It  was  made  felony  for  any 
one  to  procure  their  pardons,  and  they  to  be 
dealt  with  as  traitors,  if  they  returned  from 
their  banishment:  and  of  those  18  persons  all 
save  three  wero  impeached  by  the  commons. 

The  offences  which  procured  these  exemplary 

1)unishment8,  although  their  proceedings  be 
ong,  and  comprehended  all  that  was  done  in 
this  parliament,  I'll  briefly  open  them  to  your 
lordships.  During  the  minority  of  that  king, 
by  ill  counsel  of  some  near  his  person  them 
were  miscarriages  in  government.  In  the  tenth 
year  of  his  reign,  and  the  twentieth  of  his  age, 
a  parliament  was  holden :  in  that  parliament,  in 
aid  of  good  government,  and  of  due  execution 
of  the  Uws,  a  commission  was  awarded  to  19 
several  peers,  and  others  of  greatest  wisdops 
and  fidelity.  The  commissioners  had  power  in 
all  things  concerning  the  houshold,  courts  of 
justice,  and  the  revenues;  in  a  word,  in  all 

■  ■        -    ■■  ■■■ 

•  Vide  No.  13  in  this  Cotlectioa, 
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things  concerning  the  good  of  the  realm ;  with 
lull  power  finally  to  detennine  and  put  in  exe- 
cution tuch  detennination  for  the  honour  of 
the  king,  the  better  governance  of  the  peace 
and  laws  of  the  rralm,  and  relief  of  the  peo- 
ple—This commission  was  to  endure  one 
jear;  at  the  }f ear's  end  the  king  would  be  of 
full  age. 

My  lords,  the  eniteaTOuring  to  overthrow  this 
commission  issued  by  authority  of  parliament 
for  the  welfare  of  the  realm,  upon  pretence  that 
it  trenched  upon  the  royal  power,  tended  to 
the  disherison  of  the  king,  and  derogation  of 
the  crown,  together  with  the  destruction  of  the 
commissioners  who  procured  it,  and  put  the 
same  in  execution,  upon  pretenee  that  they  and 
some  others  had  in  parliament  forced  the  royal 
assent.  My  lords,  toe  conspiring  to  overthrow 
this  commission  and  the  procurers  of  it,  is  the 
case  in  brief:  for  although  there  be  divers 
other  articles  against  many  of  them,  yet  this 
was  the  ground-work  of  all;  and  this  singly 
and  alone  is  declared  in  all  the  proceedings  in 
parliament  to  be  treason.  Of  these  18  persons 
condemned^  5  of  them  were  plotters,  viz.  the 
«rchbisbop,  duke  of  Ireland,  earl  of  Suffolk, 
Tresilian  the  chief  justice,  and  sir  Nicholas 
Brambre :  these  insinuated  into  the  king,  That 
this  commission  was  in  diminution  of  his  kinel^ 
power,  that  the  procurers  of  it  had  extorted  ms 
Yoyal  assent;  and  that  this  was  treason:  There- 
upon Blake  one  of  the  king's  counsel  at  law 
was  advised  withal,  who  declared  his  opinion, 
that  it  was  treason:  he  was  commanded  to 
prepare  an  indictment  of  treason  against  the 
commissioners,  and  some  of  the  procurers  of  it, 
who  had  been  active  therein. 

The  indictment  was  drawn  by  him,  which  is 
entered  in  the'  roll,  and  is  to  this  effect:  That 
thej  had  traiterously  conspired  amongst  them- 
selves in  the  parliament,  to  make  this  commis- 
sion by  authority  of  parliament  against  the  re- 
ality of  the  king,  to  his  disherison,  and  deroga- 
tion of  the  crown;  that  they  compelled  the 
king's  consent,  and  that  they  confederated  and 
bound  themselves  to  maintain  one  another  in 
so  doing.— It  was  intended  that  they  should  be 
tried  upon  this  indictment  in  Middlesex  or  in 
London.  Uske  the  under-sheriff  of  Middlesex 
was  acquainted  with  the  business,  who  was  to 
prepare  things  for  the  effectin^r  of  this  design, 
some  of  the  parties  to  be  indicted  not  bemg 
peers:  which  he  performing  accordingly,  was 
therefore  executed. 

The  ^^^  plotters,  that  the  king  might  the 
more  confide  in  their  counsels,  (for  so  are  the 
wocds  of  the  record)  and  that  under  the  colour 
of  law  they  mi^t  cover  their  malice  from  the 
king  and  the.  kin^om,  before  the  trial  was  to 
"ht  had,  they  advise  the  king  to  demand  the 
opinion  of  some  of  tlie  judges,  that  is  of  the 
two  chief  justices,  and  chief  baron,  the  judges 
of  the  Common  Pleas,  ^ix  in  number,  and  of 
Loctoo  the  king's  serjeant.  Blake  of  the  king's 
,  counsel  at  law  was  commanded  to  draw  up  tbme 
questions  for  the  judges  opinions,  who  did  it 
i»rdingl/.    For  the  drawug  up  of  tiiese  ques- 


tionsy  and  the  indictment,  Blake  was  condemn^ 
ed  and  eiecuted. 

The  question  being  drawn  into  writing,  the 
judges  were  sent  for  to  Nottingham  Castle; 
where,  in  the  king's  presence,  tlwey  were  com- 
manded upon  their  allegiance  to  deliver  their 
opinions.—!.  The  first  question  was,  Whether 
the  commission  was  in  derogation  of  the  crown  ? 
They  answered,  It  was.  2.  The  second  ques-' 
tion  was.  Whether  the  peiauading  and  urging 
the  king's  consent  in  parliament  thereto  war 
treason  F  They  answered,  That  it  was.  Though 
there  were  some  other  questions  asksd,  all  con* 
ceming  parliamentarv  proceedings,  yet  these 
were  the  main,  and  tnose  for  which  the^r  were 
condemned ;  as  appears  by  the  replication  of 
the  commons  to  the  judges  answer,  and  by  the 
words  of  the  judgment,  viz.  That  they  knew 
that  this  commission  was  awarded  in  parlia* 
ment,  that  it  was  for  the  public  good;  that 
they  knew  of  the  traitorous  intents  to  dest^j 
the  procurers  of  this  commission;  that  thejr- 
knew  the  law,  and  that  it  was  not  treason ; 
and  had  delivered  their  opinions^tberebjr  under 
colour  of  law,  to  cover  ^eir  treasoaabl,e  intent : 
and  therefore  judgment  of  treason  was  giveis 
against  them,  and  against  Locton  the  king's  ser* 
jeant  at  law,  who  had  subscribed  the  opinions 
with  the  judges.— Sir  Simon  Barley,  one  of  th^ 
five  knights  that  were  executed,  was  condemn- 
ed only  for  conspiring  the  death  of  the  pro- 
curers of  this  commission :  and  although  tnere> 
be  other  articles  against  the  rest,  yet  this  alone 
is  adjudged  treason  in  the  several  judgments 
against  every  one  of  the  eighteen. 

1.  My  lords,  it  is  observable  in  all  these^ 
judgments,  that  they  are  adjudged  traitors^  as 
well  against  the  person  of  the  king  as  agamst 
the  commonwealth.  3.  It  is  there  dectared 
upon  great  advice  taken,  that  in  treasons  which 
concern  the  kine  and  kingdomj^they  are  not 
bound  to  proceed  according  to  the  rules  of  the 
common  law  and  inferior  courts^  but  according 
jto  the  course  of  parliaments,  so  as  may  be  for 
the  common  good.  •  S.  Judgment  was  given  in 
parliament,  and  execution  awarded,  and  afber* 
wards  a  biU  of  confirmation  passed,  in  respect 
of  their  lands,  to  give  them  from  a  day  pisst ; 
and  for  declaration  that  this  should  be  no  pre- 
cedent to  inferior  courts  to  adjudge  the  same 
cases  treason,  save  only  in  parliament. 

These  judgments  were  not  huddled  up  in 
haste,  but  they  were  given  upon  long  and  ma- 
tore  deliberation.  These  judgments  were  the 
whole  work  of  that  parUament ;  and  the  pro- 
ceedings against  the  %v^  plotters  were  bqgun 
the  fourteenth  of  Novemb^,  and  the  iodements 
were  not  given  till  the  thirteenth  of  February 
following,  which  was  a  quarter  of  a  year.  And 
it  is  dechured  in  the  roll,  that  they  spent  a  long 
time,  and  took  great  pains  to  examine  the  evi» 
dences,  the  better  thereby  to  satisfy  their  own 
consciences  and  the  world. 

I  insist  the  more  upon  this,  to  take  away  afl 
blemish  from  these  proceedings.  It  is  true,  my 
lords,  these  judgments  were  afterwards  in  the 
parliament  of  81  Rich.  8,  revoked  and  made 
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vaid.  But,  mjr  lords,  that  pftrliameot  of  81 
Rich.  S,  of  revocatiun,  wu  held  by  force,  as  it 
is  decliired  in  the  Parliuneot  Ilolis  of  1  Hen.  4, 
D.  SI,  82,  tliat  it  was  held '  viris  arroatiiy  et 
'  sagtttariis  immensib.'  The  kuights  of  parlia* 
ment  were  not  elected  by  tlie  commons^ '  prout 

*  motf  eiigity  sed  per  regiam  voluntatem  :*  And 
so  the  lords, '  summoniii  fecit  rtn  dominos  sibi 
«  adbcrentes.' 

My  lords,  by  these  precedents  it  doth  appear, 
that  this  parliament  of  revocation  was  no  free 
parliament,  if  at  all  it  deserves  the  name  of  a 
parliament.  But  to  put  all  out  of  doubt,  in  the 
parliament  of  1  Hen.  4,  n.  48,  these  judgments 
of  revocation  are  declared  to  be  «mif«,  *  iniqua» 

*  et  omni  jari  et  raiioni  repugnantia,'  errone- 
ous, wicked,  and  contrary  to  all  right  and  rear 
•on.  In  the  parliament  of  X  ilea.  4,  in  print, 
theie  attainders  are  confirmed :  So  that  tliese 
judgments  of  attainder  have  the  authority  of 
two  acts  of  parliament,  both  of  them  of  force 
at  this  day. 

Your  lordships  will  give  me  leave  to  observe 
the  differences  and  agreements  between  the 
offences  of  those  and  of  the  present  judges, 
and  as  well  in  the  way  and  manner  of  procure- 
ment, as  in  the  matter  of  them.  For  the  msn- 
ner  of  procurement,  those  judges  in  Uicli.  8*s 
time  were  in  the  king's  presence:  and  as  it  is 
in  the  Parliament  Roll  of  1  Hen.  4,  n.  18,  they 
were  *  violenter  attracti,'  violently  drawn  to 
deliver  their  opinions,  and  that  *  metu  mortis 

*  et  cruciatu  corporis,*  for  the  fear  of  death  and 
tortures  of  their  bodies :  and  at  their  triab  seve- 
rally they  say.  That  in  part  violence  had  been 
offitred  to  their  persons,  because  they  had  dif- 
fered in  the  delivery  of  their  opinions.  My 
lords,  this  was  such  a  Aiiscarriage  m  the  iudges, 
these  circumstances  considered  as  might '  ca- 
'  derein  virum  fortem  etconstantem.'  But,  my 
lords,  fear  or  ODwardioe  is  no  plea  for  delivering 
up  of  the  forts  and  bulwarks  of  the  kingdom. 

But  in  the  present  business  there  is  none  of 
all  this;  it  came  Arom  within;  there  is  no  out- 
ward force.    In  those  of  Rich.  8,  it  was '  actus 

*  unicus,^  once  done  at  Nottingham  castle :  if 
the  judges  had  been  put  to  it  the  second  time, 
perhaps  the  rest,  as  well  as  some  of  them,  had 
repented,  and  would  no(  have  done  it  over 
again ;  for  Belknape,  the  chief  justice  of  the 
Common-Pleas,  the  same  day  declared  his 
sorrow,  and  said,  That  now  there  remained 
nothing  but  a  horse,  a  hurdle,  and  a  halter; 
and  Fulthorp,  another  of  them,  the  next,  day 
declared  his  grief  for  what  he  had  done.  But 
here,  after  th«  opinion  in  November  1685,  a 
year  after,  viz.  1636,  they  proceed  <  a  pessimo 

*  ad  pejus  pessimo;'  for  tliat  was  with  addi- 
tions: most  of  them  declared  their  opinions  in 
their  circuits,  and  a  year  after  confirmed  it 
again  by  the  judgment  in  the  exchequer.  Here 
it  was  done  year  after  year  in  cold  blood ;  One 
murderous  blow,  whereupon  death  follows,  is 
felony ;  but  to  multiply  wounds  upon  the  dead 
body,  and  to  come  again  in  cool  blood  to  do  it, 
it  shews  tbe  height  of  malice.  In  these  two 
tbings  they  agree. 


1.  That  which  the  judges  did  in  Rich.  8'a 
time,  they  did  against  their  own  knowledge ; 
they  knew  the  commis«ioo  was  done  by  act  of 
parliament ;  so  here  these  knew  the  Petition  of 
Right  damned  the  Com  miss  loners  of  Loans,  • 
stronger  case  tlum  tliat;  they  subscribed  many 
of  tbem,  knew  that  tbe  Commission  of  Excise 
was  damned  in  parliament;  Uiey  knew  the 
other  proceedincs  in  parliament,  and  i£  they 
had  forgotten  them,  they  were  afterwards  put 
in  mind  of  them ;  they  needed  not  to  have  con-> 
suited  with  books  and  journals  of  parliaments^ 
savingonly  with  their  own  memories. 

S.  They  agree  in  this,  That  tlieir  ppiniuQa 
tended  to  the  subversion  of  the  Uws  and  st»* 
tutes  of  the  kingdom :  for  in  that  of  Aich.  2, 
tbe  pretence  was,  the  endeavouring  to  over- 
throw parliaments  and  parliamentary  proceed- 
ings ;  tiie  conspiracy  of^  tlie  death  of  the  pro« 
curers  was  only  an  aggravation.  It  was  not 
treason  to  conspire  the  death  of  a  privy  coun« 
sellor,  or  to  kill  a  judge,  uule&s  he  be  upon  the 
bench ;  and  in  that  ca^e  it  is  treason,  becaiise 
of  tbe  malice,  not  of  the  person,  but  to  tbe 
law :  so  that  there  the  treason  lay  io  this,  not 
that  they  conspired  barely  against  their  per* 
sons,  but  with  reference  to  their  proceedings  in 
parliament;  and  thereby  to  overthrow  the  acts 
of  parliament,  wherein  these  persons  had  beeo 
principal  actors.  But  in  this  again  they  dis- 
agree; for  in  that  case  there  was  only  a  oon« 
spiracy;  no  deatli  followed  to  lite  procurers  of 
the  conunission,  nor  was  the  commission  over- 
thrown ;  all  that  wis  done  was  only  tliis.  That 
a  warrant  was  directed  to  the  lora  mayor  of 
London,  for  apprehending  their  persons  to 
bring  them  to  trial,  which  yet  was  not  done. 
But  here  (after  the  opinions  delivered)  judg- 
ment was  afterwards  given  by  them  in  the  eir- 
chequer,  and  execution  awarded  thereupon,  for 
so  much  as  concerns  our  property: 

And  likewise  in  the  King's- Bench,  where  the 
judges  after  the  Judgments  in  the  £xchequer 
refused  to  hear  any  more  debate  of  tbe  matter; 
and  so  for  the  lihertv  of  our  persons,  by  keep- 
ing divers  of  the  subjects  in  prison,  term  after 
term,  for  not  paying  Ship-money,  and  other 
things  d«)endiug  upon  those  opinions,  when 
they  had  been  brought  before  them  upon  their 
Habeas  Corpus.  In  that  of  Rich.  2,  it  was  for 
overthrowing  but  one  act  of  parliament,  which 
was  likewise  in  trod  active  of  a  new  law ;  for  tbe 
commission  had  no  rise  from  the  common  law  ; 
for  in  truth  it  was  derogatory  to  the  crown  :  It 
had  only  the  strength  of  the  parliament  to  sup- 
port it,  which  was  sufficient;  it  vnis  for  the 
common  good.  But  here  the  endeavour  .was 
at  once,  not  to  blow  up  one  act  of  parliament, 
but  all ;  and  these  not  introductive,  but  de- 
claratory of  tike  conifnon  law ;  as  was  the  Peti- 
tion of  Right,  the  statutes  there  meutioned, 
and  the  resolutions.  That  of  Rich.  3,  was  but 
the  blowing  up  of  the  upper  deck;  this  of  the 
common  law,  and  the  statutes  too,  and  the  old 
f«mndations,  and  the  structurfs  built  upon  them, 
all  together.  In  that  of  Rich.  S,  it  was  only 
to  pverthrow  a  teeiporary  aa  ofpariiaiMP^ 
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that  was' to  Gontinve  no  longer  than  one  year : 
but  cfais,  CO  maker  an  etemnl  devnstation ;  for 
(totUt  quoiies)  to  the  world^s  end,  as  hid  ma- 
jesty OP  his  successors  shall  say  that  the  king- 
dom is  io  dan|»er,  may  these  opinions  be  put  in 
•xeGuCioiv;  and  likewise  they  are  enrolled  hi- 
bH  the  courts  of  Webemiosto>^Hall,  '  in  perpe- 

*  tnam  rei  memoriam/ 

This  sin  against  the  Holy  Ghost  is  therefore 
iinpardonubley  beeaase  it  takes  from  the  party 
pepenCance,  rhe  means  of  pardoii.  To  put  us 
therefore  into  a  .case  of  desperation,  some  of 
tiiem  hare  publicly,  and  upofi  rhe  bench,  de- 
clared. That  tins  prerogative  is  &o  inherent  in 
Ihe  crown,  as  that  it  cannot  be  taken  away  by. 
acr  of  parliament.—- As  they  have  put  an  im- 
possibility upon  themselves,  so  would  they  put 
nn  impossibility  upon  his  majesty,  your  lord- 
ships,  and  the  whole  parliament,  for  ever  rigtit> 
in|r  Its  again. 

My  Jords,  *  contraria  juxta  se  peeitn  magis 

*  elucescunt/  I  have  presented  your  lordships, 
with  the  obliquity  of  the  ill  Judges  in  Rich.  S's 
time  :  give  me  leave  to  present  your  lordships 
lfi>ithone  example  of  a  contrary  nature;  and 
(hat  was  in  queen  Elisabeth's  time  in  the  29th 
year  of  her  majesty's  reign  :  She  erects  a  new 
ofiiee  in  the  CoAmon-Pleas,  for  the  making  of 
Superaedeas  in  exigents  that  issued  there;  she 
grants  it  to  Richard  Cavendish,  her  servant, 
sends  to  have  him  admitted:  but  the  judges 
delay  the  doing  of  it,  for  this  reason,  because 
•he  prothonotaries  and  philazers  claimed  the 
makmg  of  those  writs.  The  queen  sends  a 
sltarp  letter,  and  commands  thero  forthwith 
to  admit  him:  yet  the  judges  forbear.  The 
queen  sends  a  sharper  letter,  commanding  them 
to  shew  the  reasons  of  their  contempt  and  dis- 
obedience to  the  then  Lord  Keeper  and  the 
eari  of  Leicester,  no  mean  men  in  those  days: 
Ibe  judges  deliver  their  reasons  why  they  had 
refused,  that  it  wai  because  others  claimed  the 
making  of  those  writs. — The  queen  sends  a 
fourth  peremptory  message  for  tneir  admitting 
bim,  with  this  reason,  That  if  the  others* 
were  put  out,  they  were  rich  and  able  men ; 
and  that  her  courts  of  justice  were  open, 
where  they  might  demand  their  rights. — 
This  was  not  to  take  away  the  right,  but  to 
put  them  to  their  action.-^The  Judges  hum- 
My  returned  this  Answer,  That  the  cjueen  had 
taken  her  oath  for  the  execution  of  justice  nc* 
cording  to  the  law ;  that  they  did  not  doubt, 
but  that^hen  her  majesty  was  informed  that  it 
was  against  law,  she  would  do  what  befitted 
her :  hr  their  pans,  they  had  taken  an  oath  to 
God^  to  her,  and  the  commonwealth ;  and  if 
they  riiould  do  it  without  process  of  law  before 
then,  and  only  upon  her  command  put'the  other 
oot  of  possession,  thougli  the  right  remained  to 
Ibetn,  it  were  a  breach  of  their  oaths ;  and  there* 
fore  if  tlie  fear  of  God  were- hot  so^cient,  they 
told  herthe  punishment  that  was  inflicted  upon 
their  predecesors  for  breach  of  their  oaths^  (cit- 
ing' these  of  Thorpe  in  Rich,  a.'s  time)  that 
mj*  might  be  sufficient  WHitiing  to  them.  The 
^eoi  heftrio^  of  tfa«ift  z«aioo».  wwflHisfied; 

VOL.  in. 


and  the  Judges  heard  jio  more  ofthe  butiness.* 
— ^These  Judiiies  hare  had  eitamplcs  of  bothr 
kinds  before  theDn ;  they  might  have  chosett  tho 
good,  and  refused  the  bad. 

My  Lords,  besides  these  judgments  and  o^ 
nion9,  the  commons  will  in  dife  time  bring  up 
these  judges  with  their  other  judgments,  *  cw-f 
'  pora  cum  causis  ;*  for  your  lordships  will  easilyi 
conceive,  that  they  who  have  done  this,  har4 
done  more:  the  principal  of  tliem,  I  mean  mf 
Lord  Keeper,  stands  accused  before  your  lorth- 
ships  of  Htgh'l  reason :  he  is  not  here :  Justice 
goes  *  pede  lento,  sed  certo;'  it  will  overtake 
him  at  the  last. 

l*he  next  step  that  is  making  aiter  him  ar^ 
the  Articles  of  hie  Impeachment,  which,  with 
your  lordship's  patience,  are  now  ready  to  b^ 
opened  and  delivered  to  your  lordsiups. 

Mr.  Hidef  spake  aftenvards  in  tlie  followin|^ 
manner: 

My  Lords ;  There  cannot  be  a  greater  in<« 
stance  of  a  sick  and  lanjiuishing  coAimonweahh 
than  the  business  of  this  day.  Good  God ! .  how 
have  the  guilty  these  late  years  been  pmiished^ 
when  the  Jodses  themselves  have  been  sucb 
ddiaquents !  Hfis  no  marvel  that  an  irregular, 
extravagant,  arbitrary  power,  like  a  trirrent,  hath 
broke  in  upon  us;  when  our  banks  and  our  bal« 
warks,  the  laws,  were  in  the  custody  of  such  pei^ 
sons.  Men  who  had  lost  their  innocence  could 
not  preserve  their  courage ;  nor  could  we  look 
that  they  who  had  so  visibly  undone  us  them- 
selves, should  have  the  viitue  or  credit  to  res^ 
cue  us  from  the  oppression  of  otlicr  men.  ie 
was  said  by  one  wno  always  spoke  excellently, 
that  the  twelve  Judges  were  like  the  twelvtf 
lions  under  the  throne  of  Solomon :  *  tJnder  tfi^ 
« throne  in  obedience,  but  yet  lions.'  Your 
lordships  shall  this  day  hear  of  six^ho  (be  they 
what  they  will  be  else)  were  no  liMs,  who  upon 
vulgar  fears  delivered  up  the  precious  forts  they 
were  trusted  with,  almost  without  assault^  And 
in  a  tame  easy  trance  of  flattery  and  servitude, 
lost  and  forfeited  (shamefully  forfeited)  that  re- 
putation, awe,  and  reverence,  which  the  wis- 
dom, courage,  and  gravity*  oi'  their  venerabltf 
predecessors  had  contracted  and  fastened  to 
the  places  tliey  now  hold ;  and  even  rendered 
that  study  and  profession,  which  in  all  ages  hath 
been,  and  I  hope  now  shall  be,  of  an  honourable 
estimation,  so  contemptible  and  vile,  that)  had 
not  this  blessed  day  come,  all  men  would' have 
had  that  quarrel  to  the  law  itself,  which  Mar*, 
oius  had  to  the  Greek  tongue;  who  thought  i€ 
a  mockery  to  learn  that  language,  the  mastera 
whereof  lived  in  bondage  under  otiici's.  And  I 
appeal  to  these  unhappy  gentlemen  themselvefl; 
with  what  a  strange  negligence,  scorn,  and  in- 
dignation, the  fac^s  of  all  men^  even  of  the 
meanest,  have  been   directed  towards  theni> 

*  This  remains  under  the  Hand  of  Andersoii> 
the  Lord  Chief  Justice,  in  his  Reports,  vol.  1,  p^ 
168—158. 

t  Afterwards  Barl  of  Clarendon;  and  hatd 
Chancellor  of  Bngtandw 

4N 
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^nce  (to  call  it  no  worse)  that  fatal  declension  < 
of  their  uodersUndings,  in  those  judgments  of  i 
which  they  stand  here  charged  before  voar  lord-  | 
ahips.— B.uty  my  lords,  the  work  of  this  day  is 
the  greatest  instance  of  a  growing  and  tliriving 
commonwealUi  too ;  and  is  as  the  dawning  of  a 
ftiir  and  lasting  day  of  happiness  to  this  aing- 

It  is  in  your  lordships  power  (and  I  am  sure 
it  is  in  yi/ur  lordships  will)  to  restore  the  de- 
jected broken  people  of  tins  island  to  tlieir  for- 
mer joy  and  security,  the  successon  of  these 
men  to  tlieir  own  privilege  and  veneration :  *  £t 
*  sepultas  prope  leges  revocare/— So  the^r. 
Juoges  enter  themselves,  and  harileu  their 
hearts  by  more  particular  trespasses  upon  the 
law ;  by  impositions  and  taxes  upon  the  mer- 
ch^tsio  trade;  by  burdens  and  pre^sHres  upon 
the  gentry  in  knighthood ;  before  they  cuuld 
arrive  at  that  universal  destruction  of  Uie  king 
by  Ship-Money,  which  promised  reward  and  se- 
curity for  all  their  former  services,  by  doing  the 
work  of  a  pKriiamont  to  his  majesty  in  supplies ; 
and  seemed  to  delude  justice,  in  leavinjc  none 
lo  judge  them,  by  making  the  whole  kingdom 
party  to  their  oppression. — My  lords,  the  com- 
mons assembled  in  parliament  h(>pe  that  your 
lordships  will  call  these  Judges  speedily  before 
you  toraffiswer  these  Articles  inid  to  their  cliarge, 
that  the  nation  may  be  satisfied  in  your  lord- 
ship's justice  upon  them,  as  their  crimts  demerit. 

Then  Mr.  Pierpoint  delivered  in  the  follow- 
ing Articles  against  sir  Robert  Berkley,  one  of 
the  Justices  of  the  KingVBencli : 

AjiTiciES  of  Impeacbmf.kt  of  Sir  Robeht 
Berkley,  knt.  one  of  the  Jubtices  of  the 
Court  of  King's-Benchyby  the  Cummons  in 
this  present  rarliomcnt  usscinbled,  iu  their 
owu  name,  and  iu  the  name  of  all  the  Com- 
mons of  England,  in  maintenance  of  their 
Accusation,  whereby  he  stniidcth  chapped 
with  High  Treason^  and  other  great  Mis- 
demeanours. 

Jmprimiii,  That  the  said  sir  Robert  Berkley, 
then  Dcing  one  of  the  justices  of  the  said  court 
of  King*s-Bench,  hath  traitorou&ly  and  wicked- 
ly endeavoured  to  subvert  the  fundamental  laws 
and  established  government  of  the  realm  of 
Enfjland  ;  and  instead  thereof,  to  introduce  an 
arbitrary  and  tyrannical  goreniroent  against 
law,  which  he  hath  declared  by  traitorous  and 
wicked  words,  opinions,  judgments,  practices, 
and  actions  appearing  in  the  several  Articles  en* 
suing. 

3.  Whereas  by  the  statute  made  in  tlie  95th 
year  of  the  reign  of  Henry  3,  prices  of  victuals 
are  appointed  to  be  rated  in  such  manner,  as  in 
the  said  statute  is  declared  ^  but  it  is  manifest 
by  the  said  statute.  Corn  is  none  of  the  victuals 
thereby  intended :  nevertheless  some  ill-affected 
persons  endeavouring  to  bring  a  cbaree  upon 
the  subjects  contrary  to  law,  did  surmise,  that 
tbepricesof  Corn  mi^ht  be  rated,  and  set  ac- 
oonlioe  to  the  direction  of  that  statute;  mod 
thewupoB  great  gain  might  be  raised  to  hit  mt^ 


jesty  by  licences  «nd  dispensations  for  selling 
Com  at  other  prices :  and  a  command  from  h^ 
majesty  being  procured  to  the  Judges,  and  sent 
to  them  by  >Villiam  Noy,  esq.  bis  majesty's 
then  Attorney  General,  to  deliver  their  Opi- 
nions touching  the  question.  Whether  Com  waa 
such  victuals  as  was  intended  to  have  the  price 
rated  wiihin  the  said  statute:  In  answer  tv 
which,  the  said  sir  Robert  Berkley  then  being 
one  of  his  maiest/s  justices  of  the  court  ik 
KingVBench,  in  furtherance  of  the  said  eolaw* 
fol  charge  endeavoured  to  be  imposed  as  afore- 
said, the  30tb  dny  of  November,  in  the  8ih  year 
of  his  now  majesty's  reign,  did  deliver  hit  Opi- 
nion, That  Corn  w;is  such  victual  as  was  intend* 
ed  to  have  the  price  rated  within  the  said  sta- 
tute ;  which  said  Opinion  was  contrary  to  law, 
and  to  the  nlain  sense  and  meaning  of  the  said 
statute,  and  contrary  to  his  own  knowledge,  and 
was  friven  and  delivered  by  him,  with  a  purpose 
and  intention  that  the  said  unlawful  charge 
might  be  imposed  upon  the  subject. 

3.  That  an  information  being  preferred  in 
the  court  of  Star^Chamber  by  the  said  William 
Noy,  his  m:ue«ty*s  then  Attoroey-Geoeral, 
against  John  Overman^  and  fifteen  other  soap- 
makers,  defendants,  charging  them  with  several 
pretended  oftences,  contrary  to  divers  letters 
patents  and  proclamations  touching  the  making 
and  uttering  Soap  and  using  the  trade  of  soap- 
makers,  and  other  offences  in  die  said  inftinna- 
tion  mentioned;  wliereunto  the  defendants  did 
plead,  and  demur  as  to  pnrt,  and  answer  to 
other  parts  of  the  said  information :  and  the 
said  plea  and  demurrer  bein;  over-ruled,  for 
that  the  particulars  therein  insisted  upon  would 
appear  more  full  after  answer  and  proof;  there- 
fore tiie  defendant*  were  ordered  to  answer 
without  prejudice,  and  were  to  be  admitted  to 
buch  exceptions  to  the  said  informations,  and 
advantages  of  the  matter  of  the  plea  and  de- 
murrer upon  the  hearing  as  shall  be  material ; 
and  accordingly  the  defendants  did  put  in  their 
Answers,  and  set  forth  several  acts  of  pad  la- 
ment, letters  patents,  charters,  cu!»toms,  and 
acts  of  common-council  of  the  city  of  London, 
and  other  matters  materially  coaducing  to  their 
defence;  and,  in  conclusion,  pleaded  Not  Goii- 
ty.  The  said  sir  Robert  Berkley  then  being 
one  of  the  justices  of  the  court  of  KiB^VBench, 
upon  the  dOth  day  of  March,  in  the  eighth  year 
of  his  majesty's  reign,  upon  an  ohler  of  refe- 
rence to  him  and  others,  by  the  said  court  of 
Star-Chamber,  to  consider  of  the  impertinency 
of  the  said  Answers,  did  ceitify  the  said  court 
of  Star-Cbnmber,  I'hat  the  wliole  Answers,  ex- 
cepting the  four  words  and  tea  last  lines,  should 
be  expunged;  leaving  thereby  no  more  sub- 
stance of  the  said  Answers  tlmn  the  plea  of 
Not  Guilty.  And  after,  upon  a  reference  to 
him  and  others,  by  order  of  the  said  court,  of 
the  impertinency  of  the  Interrogatories,  and 
Depositions  of  witnesses  taken  on  the  defen- 
dants part  in  the  same  case,  sir  Robert  Berkley, 
upon  tlie  second  day  of  May,  in  die  eighth  yn/t 
of  his  now  majesty's  reign,  certified,  That  nine- 
and-tbiny  of  the  mid  iatenqgat^riet^  aiid*the 
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Deposiiions  upon  theni  taken,  should  be  sop- 
pressed,  with  the  Answers,  except  as  afurMfttd, 
and  Deposiiioos :  although  the  same  did  con- 
tain the  8aid  defendants  most  material  defence, 
yet  were  they  expunged  and  suppressed^  ac- 
cording tp  the  said  certificates;  both  which  said 
certificates  were  contrary  to  law  and  justice, 
and  contrary  to  his  the  said  Robert  Berkley's 
own  knowledge,  and  contrary  to  the  said  former 
order,  whereby  the  advantai^es  were  saved  to 
the  defendants,  as  aforesaid:  and  by  reason 
thereof  the  said  John  Overman  and  the  said 
other  fifteen  defendants  were  sentenced  in  the 
said  court  of  Star-Chamber  to  be  committed 
prisoners  to  the  Fleet,  and  disabled  trom  using 
tiieir  trade  of  soap-makers;  and  one  of  them 
fined  in  1500/.,  two  of  them  in  lOpO/.  a-piece, 
four  of  them  in  1000  murks  a^ piece;  which 
fines  were  estreated  into  the  Exchequer  without 
any  mitigation :  Kud  the  said  defendants,  ac- 
cording to  the  said  Sentence,  were  imprisoned, 
and  deprived  of  their  trade  and  livelihood, 
tending  to  the  utter  ruin  of  the  said  defisndants, 
and  to  the  overthrow  of  free  trade,  and  con- 
trary to  the  liberty  of  the  subject. 

4.  That  he  the  said  sir  lioliert  B<?rkley,  then 
bcine  one  of  the  justices  of  the  King*8-Bench, 
and  having  taken  an  oath  for  the  due  admini- 
stration ot  justice,  according  to  the  laws  and 
statutes  of  this  realm,* to  his  majesty's  lie^e 
people^  on  or  about  the  last  of  December  sub- 
scribed an  Opinion,  ia  hae  verba  :  <  I  am  of 
^  opinion,  that  as  where  the  benefit  doth  more 
f  particularly  redound  to  the  good  of  the  ports 

*  or  maritime  parts,  (as  in  case  of  piracy  or  de- 

*  predatioos  upon  the  seas)  there  the  charge  hath 
'  been,  and  may  be  lawfully  imposed  upon  them, 

*  according  to  precedents  of  former  times;  so 
'  where  the  safety  and  good  of  the  kingdom  in 

*  general  is  concerned,  and  the  whole  kingdom 

*  in  danger,  (of  which  his  majesty  is  the  only 

*  judge)  there  the  charge  of  the  defence  ought  to 
'be  borne  by  all  the  realm  in  general:  this  I 
'  hold  agreeable  both  to  law  and  reason/ 

5.  That  he  the  said  sir  Robert  Berkley,  then 
being  one  of  the  justices  of  the  coturt  of  King's- 
Bpnch,  and  duly  sworn  as  aforesaid,  in  Feb. 

'  1636  subscribed  an  extra-judicial  Opinion,  in 
answer  to  Questions  in  a  letter  from  his  ma- 
jesty, in  bac  verba  : 

*  C.  R.  When  the  ^ood  and  safety  of  the 
'  kingdom  in  general  is  concerned,  and  the 
'  whole  kingdom  in  danger;  whether  may  not 

*  the  king,  by  writ  under  the  great  seal  of  £ng- 

*  land,  command  all  the  subjects  of  this  kingtlom 

*  at  their  charj^e  to  provide  and  furnish'  such 

*  number  of  ships  witli  men,  victuals  and  muni- 

*  tion,  and  for  such  time  as  he  shall  think  fit, 

*  for  the  defence  and  safeguard  of  the  kingdom 
'  from  such  danger  and  peril  ?  and  by  law  com- 
'  pel  the  doing  thereof  m  case  of  refusal  or  re- 

*  firactoriness  ?    And  whether  in  such  case,  is 

*  not  the  king  sole  judge  both  of  the  danger, 

*  and  when  and  how  the  same  is  to  be  prevent- 
<  ed  and  avoided?'  C.  R. 

*  May  it  please  your  most  excellent  ma- 
'  jesty,  we  bave^  according  to  your  majesty's 


<  command,  severally  every  man  by  himself^ 

<  and  all  of  us  together,  taken   into  serious 

*  consideration  the  case  and  question  signed  by 

<  your  majesty,  and  inclosed  in  your  royid  let« 

*  ter :  and  we  ar6  of  opinion,  that  when  the 

*  good  and  safety  of  the  kingdom  in  general  ia 
'  concerned,  and  the  whole  kingdom  in  danger^ 
'  your  majesty  may,  by  writ  under  the  great 
'  seal  of  England,  command  all  your  subjects 

*  uf  this  your  kinisdom,  at  their  charge  to  provide 
'  and  furnish  such  number  of  ships  with  meUp 
'  victuals,  and  munition,  and  for  such  time  as 

*  your  majesty  shall  think  fit  for  the  defence  and 

*  safeguard  of  the  kingdom  from  such  danger 

*  and  peril ;  and  that  by  law  your  majesty  may 
'  compel  the  doing  thereof  in  case  of  refusal 
'  and  refractoriness :  and  we  arte  also  of  opi« 

*  nion,  that  in  such  case  yoor  majesty  is  the  sole 
'judge,  both  of  danger,  and  wlien  and  how  the 

*  same  is  to  be  prevetttcd  and  avoided.  John 
'  Bramston,  John^Fincb,  Humphry  Davenport, 
'  John  Denham,  Richard  Ilutton,  Williaia 
'  Jones,  George  Crooke,  Thomas  Trevor, 
'  George   Vernon,    Robert  Berkley,   Francis 

<  Crawley,  Richard  Weiton/ 

6.  That  he  the  said  sir  Robert  Berkley,  then 
being  one  of  the  justices  of  the  court  of  King's- 
Bench,  and  duly  sworn  as  afores<ud,  did  on  tho 

deliver  his  opinion  in  the  Exchequer- 
Chamber  against  John  Hampden,  esq.  in  the 
case  of  Ship-Money.  That  he  the  said  John 
Hampden,  upon  the  matter  and  substance  of  the 
case,  was  chargeable  with  the  money  then  ia 
question ;  a  copy  of  which  proceeding  and  judg* 
ment  the  commons  of  this  present  parliament 
have  delivered  to  your  lordships. 

7.  That  he  the  said  sir  Robert  Berkley,  then 
being  one  of  the  justices  of  the  court  of  King's* 
Beiicb,  and  one  of  the  justices  of  Assise  f<H|^ie 
county  of  York,  did,  at  the  assises  held  at  lork 
in  Lent  1636,  deliver  his  charge  to  the  grand- 
jury,  *  That  it  was  a  lawful  and  inseparable 
'  flower  of  the  crown  for  the  king  to  command, 

<  not  only  the  maritime  counties,  but  also  those 
'  that  were  inland,  to  find  ships  for  the  defence 

<  of  the  kingdom/  And  then  likewise  falsl^ 
and  maliciously  affirmed,  That  it  was  not  his 
single  Judgment,  but  the  Judgpnent  of  all  his 
brethren,  witnessed  by  their  subscriptions. 
And  then  also  said.  That  there  was  a  mmour, 
that  some  of  his  bretliren  that  had  subscribed 
were  of  a  contrary  judgment;  but  it  was  a  base 
and  unworthy  thmg,  for  any  to  give  his  hand 
conUary  to  his  heart;  and  then  wished  for  his 
own  part,  that  his  hand  might  rot  .firom  his 
arm,  that  was  guilty  of  any  such  crime ;  when 
as  he  knew  that  Mr.  Justice  Huttop  and  Mr. 
Justice  Crooke,  who  had  subscribed,  were  of  a 
contrary  opinion,  and  was  present  when  they 
were  persuaded  to  subscribe ;  and  did  subscribe 
for  conformity,  only  because  the  major  number 
of  the  judges  had  subscribed.  And  he  the  said 
sir  Robert  Berkley  then  also  said.  That  in  scwe 
cases  the  Judges  were  above  an  act  of  parlia- 
ment; which  said  false  malicious  words  were 
uttered,  as  aforesaid,  with  intent  and  pur|>Ofie 
to  Gouottoaapp  and  umaim  she  said  o^iius 
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opinions,  nnd  to  tcrrtfj  his  majestjr's  subjects 
ttiat  should  refose  to  pay  Ship-Money,  or  seek 
any  remedy  by  law  against  the  said  unjust  aod 
tliegal  taxation. 

8.  That  whereas  Richard  Chambers  mer- 
chant, having  couuaeticed  a  suit  fur  trc^pats, 
and  false  invprisoniof  tit,  a«;ainst  sir  VAw.  Brom- 
field  knt.  for  imprisoning  liim  Uie  stiid  C  hain- 
bers  for  refusing  to  pay  Sliip- Money,  iu  the 
time  Cluit  the  saui  sir  £.'  Broinfield  was  lord 
mayor  of  the  city  of  liOndon  ;  in  which  suit 
the  said  sir  £.  Bromiield  did  make  a  special  jus- 
tification! tha  said  sir  R.  0erklev,  then  being 
one  of  the  justices  of  the  court  of  king*s-bf  nch, 
in  Trinity  term  last,  (hen  sitting  on  the  Bencli 
in  the  said  court,  upon  debate  of  tlie  said  case 
between  the  said  Chambers  and  sir  £.  Brom- 
field,  said  openly  in  the  court,  *  That  there 

*  was  a  rule  of  law,  and  a  rule  of  grtvernment ;' 
and  that  *  many  things  which  might  not  be 

*  done  by  the  rule  of  law,  might  he  done  by 
^  the  role  of  government  :*  and  would  not  suflfer 
the  paint  of  legality  of  blup- Money  to  be  ar- 
guea  by  Chambers**  counsel.  All  which  opi- 
nions, declarations,  words,  and  speeches,  con- 
tained in  the  Srd,  4th,  5th,  6tli,  7th  and  8th, 
articles,  are  destructive  to  the  fundamental 
laws  of  this  realm,  the  subjects  riizht  of  pro- 
perty, and  contrary  to  former  resolutions  in 

^parliament,  and  ip  the  Petition  of  Right;  which 
^resolution  in  parliament,  and  Petition  of  Right, 
were  well  known  to  him,  and  resolved  and  en- 
acted when  he  was  the  king's  Serjeant  at  law, 
and  attendant  in  the  lords  house  of  parlia- 
inent. 

'  9.  That  the  said  sir  R.  Berkley,  then  being 
•ne  of  the  Judges  of  tlie  court  of  Ktng^s-bench, 
and  being  in  commission  of  the  peace,  and 
dulpBworn  to  execute  the  o4ice  of  a  justice  of 
the  peace  in  the  county  of  Hertford,  on  or 
about  the  7th  of  January  16S8,  at  which  time 
the  general  se&sions  of  the  pence  for  the  said 
county  were  there  holden ;  the  said  sir  R. 
Berkley,  then  and  there  sitting  on  the  bench, 
did  revile  and  threaten  the  grand-jury  returned 
to  serve  at  the  said  seksions,  for  presenting 
the  removal  of  tha  communion-table  in  All- 
$aint^  Church  in  Uertfonl  aforesaid,  out  of  the 
place  where  it  anciently  and  usually  stood,  and 
setting  it  altnr-wuys,  against  the  laws  of  this 
tealni  in  that  cose  made  and  nrovided,  as  an 
innovation  in  maaers  concernmg  the  church ; 
the  SQtd  ^rnnd-jury  having  delivered  to  them  in 
charge  at  the  said  sessions,  by  Mr.  Serj. 
Atkins,  a  justice  of  the  peace  for  the  said 
county  of  Hertford,  that  by  the  oath  they  had 
taken,  they  were  tK>und  to  present  all  inno- 
vations concerning  church-matters.  And  he 
the  said  sir  Robert  Berkley  compellml  the 
Ibreman  of  the  jury  to  tell  him  who  gave  him 
any  such  information ;  and  thereby  knowing  it 
to  he  one  Ilenrv  Brown,  one  of  the  said  grand- 
jaur,  he  asked  the  said  Brown,  how-  he  durst 
meddle  with  church-matters?  Who  adirmmg^ 
that  in  the  ^aid  charge  frotn  Mr.  Serjeant 
Atkimt  the  said  jury  was  charged  so  to  da»  he 
tticiafd  sir   Robert  Berkley  taki   tha  laid 


Bn>wn,he  sboald.thaivfbre  find  soreftes  for  hi* 
good  behaviouc ;  and  that  he  the  said  sir  R. 
Berkley  would  set  a  great  ftne  on  his  bead,  to 
make  hiffi  an  eiample  to  others:  and  thereopon 
tlie  said  Browa  ofl^red  sulficient  bail ;  but  he 
the  said  sir  R.  Berkley  being  incensed  against 
him,  refused  the  said  bail,  aitd  eoimiutt^  the 
said  Brown  to  prison,  where  he  lay  in  irons 
till  the  oei^t  morning ;  and  used  to  Uie  sai^ 
Brown,  and  the  rest  of  ttie  iurors,  many  other 
reviling  and  terrifying  speeches ;  and  said,  be 
knew  ao  law  for  the  said  prtaeatmeot ;  ami 
told  tJie  said  Brown,  that  he  had  sinned  in  the 
said  presentaient :  and  be  ct»mpelled  the  snid 
grand-jurors  to  say,  they  were  sorry  for  what 
they  liad  doae  ta  that  prefentment,  and  did 
bid  them  to  trample  the  said  presentaaent  under 
their  feet ;  and  caused  Brown  to  tear  tlie  said 
presentment  in  his  sight.  And  he  the  said  sir 
R.  Berkley,  when  as  Joha  H'Miland  and  Ralph 
.Pemberton,  late  mayors  of  St.  Albans,  came 
to  desire  his  opinion  oif  several  indictments 
against  John  Brown,  parson  of  St.  Albans,  and 
Anthony  8mith,  vicar  of  St.  Petei^s  in  St. 
Albans,  at  the  quarter-sessions  held  at  the 
said  town  of  St.  Albans,  on  the  44th  of 
Jane  1630,  fnr  the  removal  of  the  Conm union 
Table  out  of  the  usual  place,  and  not  adaiinis^ 
tering  the  Sacrament  according  to  law  iu  that 
case  provided ;  he  the  said  sir  R.  Berkley  then 
told  them,  that  sueli  an  indictment  was  before 
him  at  Hertford,  and  thtit  he  quashed  the  saine, 
and  imprisoned  the  promoters :  by  which 
threatenmg  and  reviling  speeches,  unjust  ac- 
tions and  declarations,  be  so  terrified  ^be  jurors 
in  those  parts,  that  they  durst  net  present  any 
ianovatious  in  church-matters,  to  their  great 
grief,  and  trouble  of  their  consciences. 

.•^ud  whereas  several  indictments  were  pre^ 
feritfd  against  Matthew  Brook,  parson  of  Yar-' 
mouth,  by  John  Ingram  and  John  Carter^  ibr 
refusing  several  times  to  administer  the  Sacra- 
ment of  the  Lord's  Supper  to  them  without  any 
lawful  cause,  at  the  assizes  held  at  Norwich  in 
the  year  1633;  he  tlie  said  sir  R.  Berkley, 
then  being  one  of  thejudi^es  of  the  assize,  |iro- 
ceeded  then  to  the  trial  on  the  said  indict- 
ments ;  where  the  matter  in  issue  being,  that 
the  said  Brook  refused  to  administer  the  said 
Sacrament,  because  the  said  Ingram  andCartar,. 
would  not  receive  tickets  with  tlieir  str-namea 
before  their  Christian-names;  which  was  a 
course  never  used  amongst  them,  but  by  the 
said  Brook:  andMhe  said  sir  R.  Berkley  did 
then  much  discourage  the  said  Ingram*s  eoaa-' 
sel,  and  over*rule  the  cause  Ibr  tnattcr  of  law, 
so  as  the  jury  never  went  froln  the  bar,  bnt 
there  found  for  the  said  Brook :  and  the  said 
sir  R.  Berkley  bound  the  said  Ingram  to  the 
good  behaviour  for  ths  prosecuting  the  said 
indictments,  and  ordered  him  ta  pay  costs  to 
the  said  Brook  for  wrongfully  indictine  him. 
^d  whereas  the  said  Carter,  not  expecting  the 
trial  at  the  same  assiKes  he  preferred  his  in- 
dictment, was  then  absent;  whereupon  the 
said  sir  R.  Berkley  did  cause  to  be  entered 
ujpom  thasaid  indictment  a  Vaoat^  *  quia  noB 
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*  MAcieAs  ia  le^^t,  and  ordered  ao  attach- 
ment against  tlie  eaid Carter:  which  laid  fro- 
ceediii^s  a^iut  the  said  Ligram  and  Carter, 
by  the  said  sir  R.  Berkley*  were  oontrary  to 
law  and  justice,  and  to  his  own  knowledge. 

10.  That  the  said  sir  K.  Berkley,  being  one, 
of  the  justices  of  the  court  of  King's* bench, 
and  duly  sworn  as  aforesaid,  in  Trinity  Term 
1637,  deferred  to  discharge  or  bail  Alexander 
Jeoningi  prisoner  in  the  Fleet,  (brought  by 
Habeas  Corpus  to  the  bar  of  the  said  court ; 
the  return  of  his  commitment  beings  that  be 
was  committed  by  two  several  warrants  from 
the  lords  of  the  council,  dated  the  5th  of  No- 
vember 16S6,  tiie  ftrat  being  only  read  in  court, 
expressing  no  cause  ;  the  other,  for  not  paying 
messengers  fees,)  until  he  should  bring  a  certi- 
ficate that  lie  had  paid  his  assessment  Tor  Ship- 
Money  in  the  county  of  Bucks,  but  remitted 
him.  And  in  Michaelmas  term  after,  the  said 
Jennings  being  brought  by  another  Habeas 
Corpus  before  him  as  aforesaid,  and  the  same 
returned ;  yet  he,  the  said  sir  R.  Berkley,  re- 
fused to  discharge  or  bail  him,  but  remitted 
him.  And  in  Eastef-term,  after  sereral  rules 
were  given  for  his  majesty's  o6nn»el  to  Miew 
cause  why  the  said  Jennings  should  not  be 
bailed,  a  fourth  rule  was  made  for  the  said 
Jennings  to  let  his  majesty's  attorney-general 
hare  notice  thereof,  and  netice  was  giren  ac- 
cordingly *.  and  the  said  Jennings  by  another 
Habeas  Corpus  being  brought  to  the  bar  in 
Trinity  term  after,  and  the  same  return  made, 
with  this  addition,  of  a  new  commitment  of  the 
4th  of  May,  suggesting  the  said  Jennings  had 
used  divers  scandalous  words  in  derogation  and 
disparagement  of  his  majesty's  government: 
He  the  said  Jennings  after  several  rules,  in  the 
end  of  the  said  Trinity  term,  was  again  remitted 
to  prison.  And  he  the  said  sir  R.  Berkley  did, 
•n  the  5th  of  June  lost,  defer  to  grant  his  ma- 
jesty's writs  of  Habeas  Corpus  for  William  Par- 
giter  and  Samuel  Danvers  esquires,  prisoners  in 
theGaterHouse,  and  in  the  Fleet:  and  afterwards 
having  granted  the  said  writ  of  Habeas  Corpu«i, 
the  said  Pargiter  and  Danvers  were  on  the  18th 
of  June  last  brought  to  the  bar  of  the  said  court, 
where  the  returns  of  their  commitments  were 
several  warrants  from  the  lords  of  the  council 
not  expressing  aliy  cause :  yet  he  the  said  sir 
Robert  Berkley,  then  sitting  in  the  said  court, 
deferred  to  bail  the  said  Pargiter  and  Danvers, 
and  the  18th  of  June  Inst  made  a  rule  for  a 
new  return  to  be  received,  which  was  returned 
the  25th  of  June  last  in  hmc  verba  : 

*  Whereas  his  majesty  finding  that  his  snb- 

*  jects  of  Scotland  have  in  rebellious  and  hostile 
■  manner  assembled  themselves  together,  and 

*  intend  not  only  to  shake  off  their  obedience 
'  unto  his  maiesty,  but  also  as  enemies  to  in- 

<  vade  and  infest  this  his  kingdom  t)f  England, 

*  to  the  danger  of  his  royal  person,  he, 

*  For  prevention  whereof  his  majesty  hath  ||^ 

*  the  advice  of  his  council-board,  given  special 

*  commandment  to  all  the  Lord-Lieutenants 

*  of  the  counties  of  this  realm,  to  assemble  the 

<  militia  at  the  places  appointed  for  dieir  ren- 


'  detvoas  in  their  several  and  respective  coim- 
'  ties,  there  to  be  conducted  and  drawn  together^ 
^  into  a  body  ii3f  this  service.  And  whereas  his 
'  majesty,  according  to. the  la«%sand  siatatesof 
'  this  realm,  and  the  constant  custom  of  his  pre- 
'  deccisors  kings  and  qaeens  of  this  realm,  hath 
'  pow«r  for  the  defence  of  this  kingdom  and  re« 
'  sisting  the  force  of  tlie  enemies  thereof,  to 
'  grant  forth  oommissi«iiis  under  iiis  great  seal 
'  to  such  fit  persons  as  he  shall  make  clioice  of, 
'  to  array  and  arm  the  subjects  of  this  kingdom, 
^  and  to  compel  ttiose  w  ho  are  of  able  bodies 
^  and  able  estntes,  to  arm  themselves ;  and 
'  such  as  should  not  be  of  able  bodies,  but  of 
^  ability  in  estate,  to  assess  them  according  to  . 
'  itheir  estates  to  contribute  towards  the  charge 
'  of  arraying  others,  being  able  of  body  and  not 
'  able  m  estate  to  arm  themselves ;  and  such 
'  persons  as  should  be  contrarieot  to  commit 
'  to  prison,  there  to  remain  until  the  king  should 
^  take  further  order  therein:  And  i«bereas  the 
'  earl  of  Exeter,  by  virtue  of  his  maje^ty's  com- 
'  mission  to  him  directed  for  the  arraying  and 

*  arming  of  a  certain  number  of  persons  in  the 

*  county  of  Northampton,  haihnssessed  William 

*  Pargiter,  l*einga  man  unfit  of  body  for  that  ser- 
'  vice,  but  beint;  of  estate  and  ability  to  contri- 
'  bute  amongst  others  to  pay  the  surti  of  5s.  to- 
'  wards  the  array  ine  and  armingof  otliersof  able 

*  bodies,  and  wanting  ability  to  array  and   arm 

*  themselves :  And  whereas  we  have  received 
'  information  from  the  said  earl,  tliat  the  said 
'  William  Pargiter  hath  not  only  in  a  wilful  dis- 

*  obedient  manner  refused  to  pay  the  said  money 

*  assessed  upon  him  towards  so  important  a 

*  service,  to  the  disturbance  and  hindrance  of 
'  the  necessary  defence  of  this  kingdom ;  but 
*,al50-  by  his  ill  example  hath  misled   many 

*  others;  and,  as  we  have  jmt  cause  to  brieve, 

*  hath   practised   to  seduce  others  from  that 

*  ready  obedience  vhich  they  owe,  and« would 

*  otherwise  have  jieMed  to  his  maieity*s  just 

*  command  for  the  public  defence  of  his  person 

*  and  kingdom,  which  we>pttrpose  with  all  con- 

*  venient  speed  to  enquire  furilier  of  and  exn^ 

*  mine:  These  are  therefore  to  will  and  rf  qaire 

*  you  to  take  into  your  custody  the  |  ersons  of 

*  the  said  William  Pargiter  attd  Samuel  Dan- 

*  vers,  and  them  safely  to  keep  prisf»ners  till 

*  further  order  from  this  board,  or  until  by  due 

*  course  of  law  ti.ey  shall  be  defivered,' 
Yet  he  the  said  sir  R.  Berkley  being  desired 

to  bail  tlie  said  Pari;iter  and  Danvers,  remitted 
them,  where  they  remained  prisoners  till  the  9th 
of  November  last,  or  thereabouts  ;  ahhough  the 
said  Jennings,  Pargiter  and  Daniers,  on  all  and 
every  the  said  returns,  were  cleurly  bailable  by 
law;  and  the  counsel  of  the  said  Jtnnin.s, 
Pargiter  and  Danvers,  offered  in  court  very  suf- 
ficient bnil.  And  he  the  said  sir  R.  Berkley, 
being  one  of  the  justices  of  the  court  of  KingV 
Bench,  denied  to  grant  his  majesty's  writs  of 
Habeas  Corpus  to  very  many  others  his  ntiyes- 
ty^s  subjects ;  and  i^hen  he  had  granttd  the 
said  writs  of  Habeas  Corpus  to  very  many 
others  his  rafljesty's  subjects,  and  on  the  re* 
turn  oo  cause  a^apeared/  or  &ach  only  as  was 
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dearly  bailed  by  Inw ;  yet  he  remanded  Uiem, 
fihere  they  reroaiued  pruoners  very  long: 
which  ^id  deferring  to  grant  the  said  writs  of 
Habeas  Corpus,  and  refusals  and  delays  to  dis- 
charge prisoners,  or  to  suffer  them  to  be  bailed, 
contained  in  this  article*  are  destructive  to  the 
fundamental  laws  of  this  realm,  and  contrary 
to  former  resolutions  in  parliament,  and  to  the 
Petition  of  Uight ;  which  stiid  resolutions  and 
Petition  of  Right  were  well  known  to  him  the 
said  sir  R.  Berkley,  and  were  resolved  on  and 
enacted  when  he  was  the  king's  serjeant  at  law, 
and  attendant  in  the  lords  house  of  parliament. 

11.  That  whereas  there  was  a  cause  depend- 
ing in  the  Court-Cbristiun  at  Norwich,  between 
Samuel  Booty  clerk  and  CoUard  for  2«.  in  the 
pound,  for  tithes  for  rents  and  houses  in  Nor- 
wich, and  the  said  Collard  moved  by  his  coun- 
sel in  the  court  of  KingVBench  for  a  prohibi- 
tion to  stay  proceedings  in  the  Court-Christian 
at  Norwich,  and  delivered  into  the  said  court 
of  KingVBench  his  suggestions,  that  the  said 
cause  in  the  said  Court-Christian  was  only  for 
tithes  for  rents  of  houses  in  Norwich,  which 
was  determinable  by  the  common-law  only; 
yet  he  the  said  sir  R.  Berkley,  being  one  of  the 
justices  of  the  said  court  of  KingVBench,  and 
silting  in  the  said  court,  deferred  to  grant  a  pro- 
hibition to  the  said  Court^Christian  in  the  said 
cause,  although  the.  counsel  did  move  in  the 
said  court  many  several  times,  and  several 
terms,  for  a  prohibition.  And  he  the  said  sir 
R.  Berkley  'deferred  to  grant  his  majesty's  writ 
of  prohibition  to  several  other  courts,  on  the 
motions  of  divers  others  of  his  majesty's  sub- 
jects, where  the  same  by  the  laws  of  this  realm 
ought  to  have  been  granted,  contrary  to  the 
laws  of  this  realm  and  his  ovVn  knowledge. 

Ati  which  words,  opinions,  and  actions,  were 
so  spoken  and  done  by  him  the  said  sir  R. 
Berkley  traitorously  and  wickedly,  to  alienate 
the  hearts  of  his  majesty's  lie^e  people  from  his 
majesty,  and  to  set  a  division  betwixt  them, 
and  to  subvert  the  fundameutal  laws  and  es- 
tablished government  of  his  majesty's  realm  of 
England  :  For  which  they  do  impeach  him  the 
said  sir  R.  Berkley,  one  of  the  Justices  of  the 
court  of  KingVBench,  of  High-Treason  against 
our  sovereign  lord  the  king,  his  crown  and  dig- 
nity, and  of  the  misdemeanors  above-mention- 
ed.— And  the  said  Commons  by  protestation, 
saving  to  themselves  only  the  liberty  of  exhibit- 
ing at  any  time  hereafter  any  other  Accusation 
or  Impeachment  against  the  said  sir  R.  Berk- 
ley, and  also  of  leplying  to  the  Answer  that  he 
the  said  sir  R.  Berkley  shall  make  to  the  said 
Articles,  or  any  of  them,  or  of  oflTering  proof  of 
the  premises,  or  siny  other  Impeachments  or 
Accusations  that  shall  be  exhibited  by  them, 
as  the  cose  shall,  according  to  the  course  of 
parliaments,  require ;  do  pray  that  the  said  sir 
a.  Berkley,  one  of  the  justices  of  the  court  of 
King's-Bench,  may  be  put  to  answer  to  all  and 
every  the  premises ;  and  that  such  proceedings, 
examinations,  trials,  judgments  ana  executions 
may  be  upon  every  of  them  had  and  used,  as  is 
agreeable  to  law  and  j  ustice. 


At  the  presenting  these  Artidei,  Mr.  Pier* 
point  delivered  himself  as  follows : 

My  lords ;  I  am  commanded  to  present  your' 
lordships  these  Articles,  with  which  the  knights, 
citizens,  a  Ad  burgesses  of  the  Commons  hou9e 
of  parliament,  in  their  own  name  and  in  the 
name  of  all  the  commons  of  England,  impeach 
sir  R.  Berkley,  ki.  one  of  the  justices  of  his  ma- 
jesty's court  of  KingVBench,  in  maintenance 
of  their  Accusation  of  High-Treason,  and  other 
great  misdemeanors ;  the  Afticles  they  desire 
may  he  read. 

Whereupon  the  Articles  were  read  by  Mr. 
Francis  Newport,  a  member  of  the  house  of 
commons. 

Then  Mr.  Fierp&ini  proceeded  and  said, 

The  higli-treaaon  is  in  the  first  article,  in  bis 
endeavours  to  subvert  the  fundamental  laws  of 
this  realm,  and  to  introduce  an  arbitrary  and 
tyrannical  government,  which  hath  been  lately 
adjudged  treason  in  the  cause  of  the  earl  of 
Strafford.  The  other  articles  prove  the  first  by 
his  opinions,  certificates,  judgmenu,  by  his  de- 
nials of  the  benefit  of  our  laws,  which  have 
been  read  by  your  lordsliipi .  No  fundamental 
law  to  the  subjects  b  left;  our  goods,  our 
lands,  our  bodies,  the  peace  of  a  good  con- 
science, aiie  by  him  given  up  to  arbitrary  tyran- 
nical soverniuent.  Nothing  hath  been  omitted 
to  mnke  a  iudge  know  tlie  laws,  to  make  him 
just,  or  fright  him  from  being  evil :  We  have 
inns  nf  court  peculiar  to  that  study,  judges  from 
thence  only  chosen  ;  seldom  «ny  but  what  have 
been  SO  years  there;  honours  and  revenues 
are  {^iven  to  judges,  encouragement  to  do  well; 
this  judge  had  these :  judges  are  sworn  accord- 
ing to  law  to  serve  the  king,  and  his  people ; 
according  to  law  to  counsel  the  king  ;  and  for 
not  so  (Tjing,  to  be  at  his  will  for  body,  lands, 
and  goods.  Tliis  judge  took  tiiat  oath ;  the 
laws  (the  jud)>es  study)  impose  the  greatest 
punishment  upon  unjust  judges;  they  shew 
that  these  punishments  have  been  inflicted,  and 
more  could  not  be  done  to  persuade  or  fright  a 
judge. 

His  offences  shew  in  him  great  ambition,  yet 
he  was  most  timorous  of  displeasing  the  great 
in  power ;  he  did  not  only  forbear  doing  what 
he  was  sworn  to  do,  but  was  most  active 
against  our  laws,  and  in  opposing  and  punisliing 
any  that  did  maintain  them.  To  have  only  re* 
ceived  bribes,  (though  they  blind  the  eyes,  and 
though  the  desire  to  get  money  increaseth  with 
age)  that  heinous  crime  in  a  judge  had  been, 
in  comparison  with  his  offences,  a  tolerable 
vice ;  for-from  such  a  judge  justice  is  also  to  be 
had  for  money.  Ambition  is  violent,  and  ruins 
whibt  covetousness  is  making  a  bargain. 

The  words  of  his  Opinion  and  Judgment  are 
for  the  king's  power.  It  is  pleasing  to  the  iia« 
ture  of  man,  that  others  should  ol>ey  his  will ; 
and  well-framed  dispositions  of  princes  may  «»« 
sily  be  persuaded  their  power  is  unlimited, 
when  they  arc  also  put  in  mind,  that  therefore 
they  have  iBore  cause  to  do  well,  and  for  doing 
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well  arc  more  renowned  :  for  in  the  most  op- 
pressive designs, (which  we  have  suffered  under) 
the  preteucen  of  his  ronjesty  liare  ever  heen  the 
pood  of  his  subjects;  \i\s\%  the  sin,  tbuc  is  to 
judge  by  the  laws,  and  knows  the  laws  are  to 
thecontrary^y^t  putsand  confirms  such  thoughts 
in  his  prince,  lie  that  incites  anotlier  to  arbi- 
trary government,  when  his  self-ends  are  there* 
by  compassed,  hates  him  for  taking  that  power 
he  persuaded  him  unto.  The  Writs,  those 
monsters  of  necessity,  to  provide  Ships  to  avoid 
imminent  danger,  that  could  not  stay  40  days 
for  the  calling  of  a  uarliament,  were  therefore 
to  gn  out  in  September,  to  have  ships  ready  in 
March.  This  hath  been  adjudged  by  your 
lordships  to  be  destructive  to  the  i'undamencat 
laws  ot  this  realm,  and  to  the  labjects  right  of 
property  and  liberty,  &c.  that  I  shall  say  but 
this  concerning  them  ;  that  this  judge  published 
ihem  to  be  inseparable  flowers  of  the  crown  ; 
and  that  we  have  lived  to  see  for  five  years  to- 
gether imminent  danger,  and  thus  to  be  pre- 
vented. 

Ihis  judge  did  advise  to  such  a  government, 
as  future  kings  here  might  exercise  the  highest 
tyranny,  and  the  subjects  want  the  benefit  of 
restraints,  known  to  the  most  slavish  eastern 
nations;  where,  if  their  prince  do  unjustly,  he 
hath  hatred  for  it,  and  the  dahgers  that  follow 
that.  This  judge.will  have  thac  hatred  to  go  to 
our  good  laws :  No  such  bondage,  as  when  the 
laws  of  freedom  are  mi»-interpreted  by  judges 
to  make  men  slaves.—- What  can  be  considered 
of  in  a  judge  of  law,  to  give  his  opinion  and 
advice  to  his  prince,  how  the  laws  (the  mutual 
covenants  of  kings  and  subjects)  are  to  be 
broken,  but  that  his  intentions  are  to  liave  his 
prince  do  ill,  by  making  his  evil  servanu  to 
study,  and  to  be  pleased  with  their  wicked  de- 
signs ;  because  they  St^e  means  to  pot  them  in 
execution,  by  making  them  to  persuade  their 
prince,  because  in  imminent  danger  his  subjects 
goods  are  at  his  will,  that  there  is  such  danger 
when  there  is  nor,  and  that  they  have  only  some 
by-ends  of  their  own  ? 

This  judge  will  have  the  law  to  be  what  to 
him  seems  reason:  the  reason  limited  to 
him  to  judge  of,  is  what  the  common  law  saith 
is  so,  what  a  statute  hath  so  enacted.  For  him 
to  judge  this  or  that  is  law,  else  a  mischief  shaU 
follow,  been  use  the  law  in  such  a  thing  is  im- 
perfect, therefore  he  will  make  a  law  to  supply 
jt ;  or  because  that  the  law  written  in  such 
particulars  is  ngnicst  his  reason,  therefore  his 
reasons  to  be  law  ;  then  must  follow,  as  often  as 
a  judge's  reason  chaugcs,  or  judj^es  change,  our 
laws  change  alsri.  Our  liberties  are  in  our 
laws,  whicn  a  subject  may  read,  or  hear  read  ; 
this  is  his^  this  he  may  do  and  be  safe :  and 
-that  thns  the  judge  ought  to  give  judgment,  and 
then  he  is  free.  The  excessive  growth  of  courts 
of  rel^n  and  conscience  came  from  great  and 
cunning  persons;  and  though  not  the  most 
sudden,  yet  the  most  dangerous,  and  sure  ways 
to  eat  out  our  laws,  our  liberties.    Unlimited 

Sower  must  be  in  some  to  roak«  and  repeal 
iws,  to  fit  tb«  dispositions  of  times  and  per- 


sons :  Nature  placeth  this  in  common  consent 
only ;  and  where  all  cannot  conveniently  meet, 
instructeih  them  to  give  their  consents  to  some 
they  know  or  believe  so  well  of,  as  to  be  bound 
to  what  thev  agree  on.  His  majesty,  your  lord- 
ships, and  t)ie  commons,  are  thus  met  in  parlia- 
ment ;  and  so  long  as  we 'are  often  reduced  to 
this  main  foundation^  our  king  and  we  shall 
prosper. 

This  judge  will  not  allow  us  our  knowledge^ 
or  any  reason ;  he  will  have  our  minds,  <mr 
souls,  slaves.  A  grand-jury-mnn  gave  his  fel- 
lows true  information ;  they  present  an  inno- 
vation in  church,  are  threatened  and  reviled  for 
it ;  he  that  told  this  truth  is  cha^i^ed,  I  shall 
use  this  judge's  own  words,  to  sin  m  that,  and 
that  he  made  others  forswear  themselves ;  this 
judge  sent  him  to  the  common  gaol,  where  he 
is  laid  in  irons ;  and  all  this,  because  he  and 
they  durst  meddle  with  church  matters.  He  is 
forced  to  tear  the  presentnient  in  pieces  in  open 
court.  Our  laws  provide  for  the  peace  of  our 
consciences,  many  acts  of  parliament  are  for 
ir,  and  the  trust  by  those  acts  set  to  juries  : 
this  judge  well  knew  all  this :  your  lordships 
have  heard  what  be  did  to  the  jufy  at  Hert- 
ford; he  would  have  us  know  no  more  divinity 
than  to  obey  what  the  chief  of  the  clergy  di- 
rected, no  more  law  than  what  he  said  was  so* 
Judges  in  former  times,  except  only  such  at 
were  examples  of  punishment,  as  of  injustice 
in  cases  of  great  and  public  concernment,  for* 
bear  proceedings  till  tne  next  parliament.  This 
necessitated  the  calling  of  paiiiaments.  This 
judge  had  as  many  such  causes  before  him,  as 
ever  any  had  ;  yet  he  never  desired  the  resolu- 
tion of  parliament  in  any  one;  for  the  ways  he 
went,  the  necessity  was  never  to  have  a  parlia- 
ment; he  would  pull  up  that  root  of  our  safeties 
ilnd  liberties,  which  whilst  ye  enjoy,  the  malice 
and  inji2stice  of  all  other  courts  and  personscan 
never  ruin ;  and  when  near  to  ruin,  (as  most 
near  of  late)  tliis  only  sure  remedy  will  help  us : 
nothing  can  ruin  a  parliament,  but  itself.  The 
evils  which  we  have  suffered  under,  they  were 
committed  by  the  Judges:  or  by  them  ought  to 
have  beef),  and  might  have  been  prevent «i. 

Thi^  judge  assisted  in  causing  the  miseries 
we  suffered  in  the  Star-Chamber,  and  at  the 
council-table:  he  denied  the  known  rights, 
which  he  ought  to  have  granted  us,  to  stop  our 
grievances  in  the  ecclesiastical  courts  :  he  was 
the  causer  of  our  sufferings  in  other  courts. 
Tlie  best  lovers  of  their  laws  and  liberties,  the 
most  lionest,  suffer  most  by  an  unjust  judge; 
they  most  oppose  his  vices ;  dishonest  persons 
find  such  a  judseto  fit  their  purposes;  tltejudse 
finds  them  for  his ;  the  bond  ot  iniquity  con& 
derates  them.  He  that  will  do  no  wrong,  will 
suffer  none  which  he  can  help :  llie  man  that 
knows  himself  born  free,  will  do  hia  utmost  to 
live  so,  and  to  leave  freedom  to  his  posterity  % 
were  he  in  slavery,  when  by  outward  gesture- 
thoufiht  to  be  most  deliebted,  were'hb  mind 
then  known,  there  would  be  found  vexation,  and 
his  busy  thoughts  employed  to  redeem  himself 
aad  iiis  poilerity  from  tnialdom.    But  to  say^ 
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pfaoshy  and  to  his  thinking  be  was  aatored  of 
nis  rightf  propcrt^^,  and  ftibertyy  which  ga*« 
hiin  ability  ta  di»  it.  He  beliered  his  nei^ 
hour,  his  iandlofd,  his  kiai^,  cuolii  aot  take  hit 
goods  fron  him  withoat  his  coasenc  He  knew 
the  muai  pavnents  by  law ;  and  ^  cstraofdi- 
narv  causss  tliouKkt  to  have  that  care  to  chase 
such  for  the  knigtiu  of  his  shire,  or  iw  his  bnr- 
gesses,  as  mighc  he  miudlul  of  the  caose  of 
pajooenc,  and  «f  his  estate.  Thik  ccHiiitfTmad 
hath  haard  the  opinioos  and  judgment  of  this 
judge,  hath  seen  his  goods  taken  from  him 
without  his,  or  his  knights  of  tlie  shire,  or  bor- 

E esses  consent  or  adrice.  Tliese  hara  made 
im,  his  wife  and  children,,  to  if>in  in  tears,  to 
wish  they  had  never  been  bora;  they  have 
made  them  think  on  monv  ways  to  keep  safii 
that  estate  which  was  yet  left  tliem,  hate  nsade 
them  desire  to  ^ell  all  their  goods,  and  hide  the 
monev:  but  tlien  he  remembers  this  judge, 
liow  that  he  shall  be  carried  to  prison,  and  ve- 


eould  this  joflge  intend  to  make  himself  and  his 
own  posterity  glares  ?  What  he  did  was  diroegh 
error  ul  jodtftueiit  only.  No,  my  lords;  what 
bis  aims  and  ciideaTOurs  ^vere,  is  apparent.  To 
couMder  man  in  the  general,  we  shall  find  in 
every  age  Ite  wiil  be  a  slave  to  some  fe^v,  that 
many  ma>  he  slaves  to  htm,  he  looks  to  himself 
Only  ;  this  he  would  do,  or  forbear  doing,  to  be 
grcHt,  to  be  rich,  had  he  children  or  kindred, 
or  bad  he  none.  This  highly  unjust  jadge,  by 
cODtioaiug  sins,  UMUotain^Kl  his  actions  to  pre- 
serve liiraseif ;  he  knows,  to  he  found  guilty  in 
woe  of  his  offences,  the  i»enalty  of  the  law  for 
it,  therelore  covers  Uie  offences  committed  with 
inventing  and  acting  other.  For  a  judge  to  be 
lusjust,  more  hurts  the  public  th;ui  any  other ; 
he  is .  Hot  so»pected.  What  a  judge  doth,  is 
lookeX  on  as  a  thing  that  ought  to  be  done. 
The  most  pemici<»us  great  man,  that  by  cun- 
ning hath  got  to  hiniwlf  the  heart  and  tongue 
of  bis  prince,  his  ill  acts  have  died  with  him, 
if  not  taken  up  by  others,  and  then  they  walk 
ill  rhirkncss;  no  man  will  justify  what  he  doth, 
by  saying  such  a  favourite  did  it :  But  the 
Mnju.st  judgments  of  this  judge  were  given 
in  ui'oii-dny,  were  done  in  the  face  of  the 
v^hole  kingdom,  in  tlie  hearing  of  such  as  might 
carry  the  news  to  all  parts  of  the  realm,  and 
was  therefore  done  ;  his  unjust  judgments  were 
•nr  records.  We  have  seen  wicked  great  men 
most  craftily  politic ;  they  hated  our  laws,  yet 
not  meeting  with  active  judges  moulded  to  thair 
purpotes,  they  and  their  acts  have  died,  the 
ceahu  flourish^ ;  but  of  late,  others  less  poU> 
tic,  meeting  with  most  unju«»t  judges,  every  way 
as  ill  as  they  could  wish  them  to  be,  then  did 
the  kingdom  faint,  under  the  load  of  its  misery 
did  long  strugi^e :  -  Now  it  is  rising,  I  assure 
myself  your  lordships  will  asuist  to  take  off  the 
burden. 

If  tile  designs  of  some  would  not  haw  such 
a  man  to  be  ai  liberty,  a  warrant  from  some 
lords  of  the  council  would  soim  have  laid  him 
in  prison,  and  given  no  cause;  had  he  moved 
this  judge  to  be  discharged  or  bailed,  he  could 
have  obtiiined  neitlier.  If  their  ways  would 
not  have  endured  that  man  to  live,  a  judge  re* 
▼iling  the  prisoner,  and  the  counsel  tlmt  moved 
for  lus  discharge  or  bail,  joined  with  Uie  hate 
of  some  great  man,  mi|>ht  soon  have  moved  a 
gaoler  for  unwholesome  rooms  and  lodging, 
and  ill  diet  for  his  prisoner,  and  they  may  soon 
Cake  life  away.  Offenders  in  prisons  are  looked 
after  to  be  safo  only ;  such  as  are  brought  in 
by  power  against  law,  are  abused.  Had  a 
great  man  desired  the  estates  of  others,  the 
breach  of  a  proclamation  ipight  readily  have 
been  churned  againtt  them  in  Star-Chamber; 
but  ttiey,  It  may  be,  oould  have  answered  and 
ole2lred  themselves,  and  proved  their  answer 
by  testimonies :  had  tbey  been  referred  to  this 
judge,  he  would  have  expunged  tfte  one,  »up* 
pressed  the  other.  Then  followed  foies  to  tlie 
value  uf  rheir  ebtates^  or  more;  then  imprison- 
ment of  course,  till  they  paid  such  Hnes;  your 
lordships  have  heard  what  this  judge  did  to  the 
dpapbuilfirs.    The  couatrymiHi  raowod  iJm 


main  there,  if  he  pay  not  what  it  pleases  others 
to  assess  him.  Then  they  think  idle  persona  , 
(the  drones  and  moths  of  the  commonwealth) 
to  be  a  wise  people,  whilst  the  countrymen  ex- 
pect, and  can  think  ot*  nothing  but  being  beg* 
f^ors.  Where  pnbHc  and  enormous  offences 
have  been  comnsitted,  eminent  and  notorious 

Cinishments  must  be:  inch  will  make  your 
rdships  proceedings  highly  esteemed;  elM 
there  will  be  so  many  ollimden,  and  none 
without  danger  can  be  punished. 

This  judge  subverting  oor  laws,  took  away 
the  hearts  of  many;  he  subscribes  for  the 
king's  power,  but  so  as  he  put  him  on  Baking 
his  subjects  goods ;  and  of  all  other,  such  ways 
be  mo$t  dangerous :  for  we  know  his  maje^y 
is  not  the  ktsc  that  suffers,  and  Is  not  the  king 
worth  many  thousands?  The  place  of  this 
judge  was  to  hare  civen  and  preserved  to  the 
king  the  hearts  of  his  subjects;  the  due  eseca* 
tion  of  the  lawb  had  done  this;  and  when  such 
notice  is  taken  of  a  prince,  none  will  conspire 
against  Ikim,  who  cannot  foign  to  themselves 
safety  before  or  after  snj  fact  committed ;  fo* 
reign  enemies  will  not  mvade  his  kingdoms. 
Thus  hath  his  majesty  now  got  our  hearts,  aod 
will  for  ever  have  them.  This  judge  is  to  an- 
swer for  what  his  majesty,  and  for  what  we 
have  suffered. 

I  am  commanded  by  the  house  of  commons 
to  desire  of  your  lordships,  that  the  proceedings 
against  sir  Robert  Berkley,  kt.  one  of  the  JQ»» 
ticcs  of  his  majest/s  court  of  Kin|'»-bench, 
may  he  put  in  as  speedy  a  way  of  trial,  as  tho 
course  of  parliament  will  allow. 

At  the  same, time  Mr.  HoUU  made  a  Speech 
in  behalf  of  sir  Randolph  Crew,  formerly  Lord 
riiief  Justice  of  the  KiugVbench,  but  removed 
fur  giving  his  Opinion  ugainst  Loan-Money. 

My  lords;  these  gentlemen  have  presented 
unto  yom-  lordships  the  sad  object  of  justice 
perverted,  hberty  oppressed,  of  judgment  turned 
into  wormwood,  the  laws,  which  should  be  llie 
bars  of  our  gaUs  to  protect  us,  keep  us,  and 
allthatis  oun  ia  safety,  aade  weak  andui^po* 
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ttnt,  to  b^trny  ii*  untrt  the  hands  of  violenre:  ; 
instead  of  props  to  stippnrt  os,  become  bn»kon 
reeds  to  deceive  u%  hi  id  run  into  our  sides  ' 
when  we  lean  upon  them ;  even  S'l  rnnny  Miurcs  I 
to  entrap  and   tiitsinuic  us.     And  ail  this  by  | 
the  prrii«ii6u">iuss  ot"  tliosv   who  me  intni.stcd  1 
vtitli  oui  lavvN,  wlio  call  theiTisfhys  Uie  uuar- 
diaiis  and  tlie  int*  rpreters  of  iht  law;  hut   hv 
their   arcnr.cd  jtlo^ses   hiwo   confuunded   the 
text,  and  niado  it  spt-ak  ftn«»ther  laniiuac;e,  and 
Another  s«n<:e,  than  ever  our  ancestor;}  the  iuw> 
makers  inteiidf-d.     . 

Our  auce^tors  made  laws  to  keep  themselves, 
and  tluir  posterity  afioriljem,  in  the  possesbion 
of  their  tst:it«  ^:  iliese  jud^jes  could  make  the 
law  itself  n^b  us  and  de«poil  us  of  our  estates. 
Were  we  invaded  or  prosecuted  at  any  time 
for  pretended  crimes,  or  rather  because  we 
were  free  from  crimes  ?  And  did  we  put  our- 
selves upon  a  le^al  defence,  and  shelter  our- 
selves under  the  buckler  of  the  law,  use  those 
lawful  weapons  which  justice,  and  truth,  and 
the  common  ri{;ht  of  the  subject  did  put  into  our 
hands,  would  tiiis  avail  us?  No:  these  judges 
would  make  the  law  wrest  our  weapons  from 
us,  disarm  us,  take  away  all  our  defence,  ex- 
punge our  answers,  even  bind  us  hand  and  foot, 
and  so  expose  us  naked  and  bound  to  the  mer* 
cilessness  of  our  oppressors.  Were  our  per- 
sons forced,  and  imprisoned  by  an  act  of  power, 
would  the  law  relieve  us  when  we  appealed 
unto  it?  No;  it  would  join  hands  with  violence, 
and  add  bitterness  to  our  sorrow.  These  judj;es 
woidd  not  hear  us  when  we  did  ay ;  no  hn- 
portunity  could  get  a  Ilabens  Corpus:  nay, 
our  cries  would  displease  them,  and  tisey  would 
beat  us  for  crying;  and  over-do  the  unjust  judge 
in  the  gospel,  with  whom  yet  hnportunity  could 
prevail. 

My  lords,  the  commons  of  England  finding 
themselves  in  this  lamentable  condition,  by  the 
wickedness  of  these  judges,  it  is  no  wonder 
that  we  complain  of  them.  It  is  no  wonder  if 
the  knights,  citizens,  and  burgesses  assembled 
in  parliament,  have  sent  up  some  of  their  mem- 
bers to  stand  upon  mount  Ebal  lo  curse  these 
judges  ;  to  denounce  a  curse  upon  them  who 
have  removed  our  land-marks,  have  taken  away 
the  bound-stones  of  the  propriety  of  the  sub- 
ject, have  left  us  no  ineum  ct  tunm ;  but  he 
that  had  most  might  had  most  right,  and  the 
law  was  sure  to  be  of  his  side. — It  hath  bten 
the  part  of  these  gentlemen  who  have  spoken 
before  me,  to  pray  for  justice  upon  those  men 
who  would  not  do  justice  to  others.  My  lords^ 
I  come  upon  another  errand,  and  yet  for  justice 
too  ;  for  there  is  justice  upon  mount  Gerizim, 
as  well  as  upon  mount  Ebal.  It  is  a  great 
point  of  justice  to  give  a  blessing,  a  reward 
where  it  is  due,  as  punishment  where  punishment 
is  due :  for  reward  and  punishment,  premium 
et  pctnOt  be  the  two  legs  that  justice  walks  on  ; 
and  reward  is  her  right  leg,  the  more  noble  and 
the  most  glorious  supporiure  of  that  sacred 
and  divine  body,  that  which  God  himself,  the 
foundation  of  justice,  doth  more  delight  in. — 
*  Tardior  ad  poe&as  Deus  e^t,  ad  praemia  v«loi :' 

VOL.  Ill, 


Punishment  is  as  good  as  physic  in  tlie  conse* 
quence,  reward  as  wholesomis  and  nourishing 
food  In  the  essence,  the  one  we  do,  because 
we  must  do  it  as  necessary  ;  the  other,  l>ecausa 
M  c  love  to  do  It,  as  bting  pleasing  and  delight* 
ful. 

Your  lordships,  tlien,  I  d«.ul  t  not,  will  as 
willingly  join  with  ihv  cumnion*>  iu  doing  good 
to  u  good  judge,  as  iu  publistiinic  of  jlie  bad.-*^ 
My  loni^,  We  honour  diem,  nnd  rcck(m  theai 
ninrtyrs  for  the  commonweHlth,  who  sulUr  at^ 
thing  by  defending  the  common  right  nf  the 
subject,  when  ihey  will  not  part  with  tlieir  own 
goods  contrary  to  law  ;  when  indeed  their  pri- 
vate interest  goes  along  with  it,  or  rather  be* 
fore  it ;  and  the  public  concernment  seems  to 
come  hut  in  a  second  place.  Such  were  those 
many  wiiom  these  judges  have  oppressed;  yet 
these  men  we  magnify,  and  judge  worthy  of 
praise  and  reward.  But  what  honour,  then,  is 
lie  worthy  of,  who  merely  for  tiie  public  hath 
suffered  himself  to  be  divested  and  deprived  of 
his  particular  ?  such  a.  judge  as  would  lose  his 
place,  rather  than  to  do  that  which  his  con- 
scierjcetold  him  was  prejudicial  to  the  common- 
wealth ?  Is  not  he  worthy  of  double  honour? 

And  this  did  that  worthy  reverend  judgr, 
the  Chief  Judj^c  of  England  .at  that  time,  sir 
Randal  Crew.  Because  he  would  ndt,  bj 
subscribing,  countenance  the  Loan  in  the  first 
year  of  the  king,  contrary  to  his  oath  and 
conscience,  he  drew  upon  himself  the  displea- 
sure  of  some  great  persons  about  his  majesty, 
who  put  on  that  project,  wliich  was  afterwards 
condemned  by  the  Petition  of  Right,  in  the 
parliamentof  (er/io,as  unjust  and  unlawful;  and 
by  tliat  means  he  lost  his  place  of 'Chief  Jus- 
tice of  the  Kingfs-bench ;  and  hath  these  14 
years,  by  keeping  his  iunocency,  lost  the  profit 
of  that  office,  which  upon  a  just  calculation,  in 
so  long  a  revolution  of  time,  amounts  to  26,000/, 
or  thcreaboiit.  He  kept  his  innocency  when 
others  let  theirs  go;  when  himself  and  the 
commonwealth  were  alike  deserted :  which 
raises  his  merit  to  a  higher  pitch.  For  lo  be 
honest  when  every  body  else  is  honest,  when 
honesty  is  in  fashion,  and  is  trump,  as  I  may 
say,  is  nothing  so  meritorious;  but  to  stand 
alone  in  the  breach,  to  own  honesty  when 
others  dare  m>t  do  it,  cannot  be  sufficiently  ap» 
phiuded,  nor  sufficiently  rewarded.  And  that 
did  this  good  old  man  do  ;  in  a  time  of  general 
desertion  he  presenxxl  himself  pure  and  un- 
tainted*— '  Temporibusque  malis  uusus  is  esso 
bonis.' 

My  lords,  tlie  house  of  commons  are  there- 
fore suitof s  unto  your  lordships,  to  join  « ith 
them  in  the  representation  of  this  good  man*s 
cdse  unto  his  majesty,  and  humbly  to  beseech 
his  majesty  to  be  so  g«)od  nnd  gracious  unto 
him,  ns  to  give  him  sudi  honour  (the  quality  of 
this  case  considered)  as  may  be  a  noble  mark 
of  sovereign  gnice  and  favour,  to  remain  to 
him  and  iu%  posterity ;  and  may  be  in  some 
mensure  a  proportionable  compensation  for  the 
great  loss  he  hath  with  so  mooh  patience  and 
resolution  sustained. 
49 
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After  the  Confereoce  the  Lords  came  to  tbe 
foUowiog  Resolutions : 

Die  Mcrcur.  20  die  Jan.  1640. 
It  was  resolved  by  He  lords  upon  the  qoes- 
tion,  nem.  con.  1.  That  the  Sliip-Writs,  the 
c«tra-judicial  Opinions  of  the  Judges  therein, 
botii  first  and  lasi,  and  tbe  Judgment  given  in 
Mr.  Hampden's  Case,  and  the  proceedings 
thereupon  in  the  Excbequer-Cbamber,  are  aili 
illegal,  and  contrary  to  the  laws  and  statutes  of 
this  realm,  contrary  to  the  rights  aiid  properties 
of  the  subjects  of  this  realm,  contrary  to  former 
jud^ents  in  parliaments,  aod  contrary  to  the 
Peution  of  Right. 

•  2.  That  the  extra-judicial  Opinions  enrolled 
in  the  Exchequer- Chamber,  and  in  other  Courts 
concerning  Ship-Money,  and  aU  the  proceed- 
ings thereupon,  are  illegal  iii  part  and  in  whole, 
and  contrary  to  the  laws  and  statutes  of  this 
realm,  and  contrary  to  the  rights  and  properties 
of  tbe  subjects  of  this  realm,  and  contrary  to 
former  judgments  in  parliaments,  and  contrary 
to  the  Petition  of  Right. 

Die  Veneris,  26  die  Februarii,  1640. 
Upon  the  xeport  of  the  right  honourable  tbe 
lords  committees  appointed  to  consider  of  the 
way  of  vacating  of  the  Judgment  in  the  Exche- 
quer coiiccrning  Ship-Money,  it  was  onlered 
by  the  Lords  spiritual  and  temporal  in  the  high 
court  of  parliament  as<iembled.  That  the  lord 
keeper  or  the  miister  of  the  rolls,  tbe  two  lord 
chief  justices,  and  tbe  lord  chief  baron,  and 
hkcwi^e  the  chief  clerk  of  the  Star-chamber, 
shall  bring  into  tbe  upper  house  of  parliament 
the  record  in  the  Exchequer  of  the  Judgment  in 
Mr.  Hampden's  Case  concerning  Ship-Mouey  ; 
and  also  die  several  rulU  in  each  several  court 
of  KingVBeuch,  Common- Pleas,  Exchequer, 
Star*Chiimher,  and  Chancery,  wherein  tlie 
Judges  extra-judicial  Opinions  iu  the  case^ 
made  touching  Ship-Muney  be  entered;  and 
that  a  Vacat  shall  be  msidein  the  upper  bouse 
of  parliament  of  the  said  several  records:  and 
likewise  tlie  Judgment  of  parliament  touching 
the  illegality  of  the  said  Judgments  in  the  Lx- 
chequer,  and  the  proceedings  thereupon ;  aod 
touching  the  illegality  of  the  extra-judicial 
Opinions  of  tlie  Jud^^s  in  the  said  several 
courts  concerning  Ship-Mvoey,  be  annexed 
and  apostiled  unto  the  same.  And  that  a 
copy  of  the  Judgment  of  tbe  parliament  con- 
cerning the  illegality  of  the  said  Judgment  in 
tbe  Excheouer,  aod  the  said  e^trarjudicial  Opi- 
nions of  tne  Said  Judges  concerning  Ship-Mo- 
ney^ be  delivered  to  the  several  Judges  of  As- 
size ;  and  that  the^  be  required  to  publish  the 
ftame  at  the  Assizes  in  each  several  county 
within  their  circuits,  and  to  take  care  that  tlie 
nme  be  entered  and  enrolled  by  tbe  several 
clerks  of  Assizes :  and  if  any  entry  be  made 
"hj  any  Custos  Kotulorum,  or  clerk  of  As- 
lize,  of  the  said  Judgment  in  the  Exchequer, 
w  of  the  said  extra-judicial  Opipions  ot  the 
Judges^  that  several  VacuU  be  made  thereof, 
'  per  judicium  in  parliamento:'  and  that  an  act 
or  parliament  be  prepared  against  tbe  said 


Judgmeot  and  extrajodidal 

against  the  pmceediugs  toucbin^  Sh^Jlooe^* 

Memorandum  quod  vicesimo'  sepctno  die  Ft  *  - 

1640  Annoque  regni  regis  domioi  aoetri  €1  ^^^^ 
roli  AnglijE  decimo  sexto; 

Vacatur  istud  recordum  et  judioum  zade  1  j  - 
bitum  per  considerationem  et  judicium  d'rf«  ^ 
norum  spiritual,  et  temporal,  in  curia  psrl"»s.^ 
et  irrotolameotum  ejusdem  caiioellatar. 

Memorand'  quod  vicestmo  septimo  die  Febs 

pr«d. 

Istud  irrotul.  et  omnia  et  singula  in  eo<3£-=; 
cooteuta  et  expressa  vacautur  per  judiciuxA  c^-    I 
minorum  spirituaiium   ^  temporalium  in  cu;^ 

parliament. 

And  that  all  the  rolls  be  rased  crofii  ^r±  a 
pen,  and  subscribed  with  the  Clerk  of  tt^  P«- 
1  lament's  hand.  All  which  waa  acoordBa^ 
done  in  open  court. 

After  this  it  was  Resolved  upon  the  qaes^Ma. 
nem.  con.  That  the  Kesolutioua  of  the  J  ucjc* 
touching  tbe  Shipping-Aloney ,  and  the  J  ^  ;- 
ment  given  against  Mr.  liuinpden  in  tlie  >^- 
chcquer,  and  all  the  proceedings  there of^},:., 
are  against  the  Great  Clinrter,  and  tLenri.-.« 
void  in  law. 

Tliat  Vacats  and  cancellations  shall  be  m^  « 
of  the  Resolutions  of  the  Judges  tooc^un::  r^e 
Shipping-Money ;  and  of  t  he  c  u  roUnents  t  Utrrc  . 
in  tbe  several  cuurts,and  of  tbe  tvarrsuitsfor  S:  .- 
Writs, pd  proceedings  therein;  and  the  Ju::;- 
mcnt  given  against 'Mr.  liampden,  andproc^^..- 
ings  thereupon;  aod  that  entries*  be  nuuie  ■' 
those  \'acais  upon  tlie  several  ruilsy  aocorc^ 
to  the  form  read  in  the  bouse. 

The  same  session  an  Act  \ii  Parliament  p.^i- 
ed  for  that  purpose,  viz.  That  the  charg$^  .in- 
posed  upon  the  subject  fur  providing  and  :'l> 
niiliiug  of  ships,  commonly  culled  Sliip-Mucej, 
and  the  extra-judicial  Opinions  of  the  jiistxi* 
and  barons,  and  the  writs,  and  e%ery  of  tb^Oi 
and  tlie  agreement  or  opinion  of  the  gre.iUr 
part  of  the  justices  and  barons^  and  the  Jod^- 
ment  given  against  John  Uampden,  e»q.  K*; 
tlie  payment  ol  Ship-Monoy,  were  and  are  coc- 
trary  to,  and  against  tlie  laws  and  staia£e>c;' 
the  realni,  tbe  right  of  property,  the  liberty  c! 
tlie  subjects,  former  resolutions  of  parUan>«iit» 
and  the  Petition  of  Right  made  in  the  tiunf 
year  of  his  majesty  that  now  is. 

That  all  and  e>ery  the  particulaurs  prayed 
and  desired  iu  the  Petition  of  Right,  shall  froai 
henceforth  be  put  in  execution,  and  shall  be 
Himly  and  strictly  holden   and  observed,  as  ia 
the  same  Petition  they  are  prayed  and  express- 
ed; and  that  all  and  every  the  records  and  re* 
roembrances  of  all  and  every  tiie  said  iudi- 
meuts  against  the  said  John  llampden,  and 
all    and    every  tbe    proceedings   wbataoever, 
upon  or  by  colour  of  any  of  the  said  writs^ 
called  Ship- Writs,  and  all  and  everv  the  depen- 
dants on  every  of  them,  shall  be  adjudged  lo  sli 
intents,  constructions  and  purposes,  to  be  ut- 
terly void;  and  that  all  and  every  the  said  Ju4' 
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*  menty  inrolment,  entries,  proceedings,  and  de- 
piindaiits  of  what  kind  soever  sboll  be  vacated 
and  cancelled,  in  such  manner  and  form  as  re- 
cords use  to  be  that  are  vacated. 

Afterwards  Articles  were  exhibited  against 
the  other  Judges.  Those  against  Mr.  Justicf; 
Crawley  were  delivered  by  Mr.  Waller,  July  6, 
1641,  who  spoke  as  follows . 

My  Lords ;  I  am  commanded  by  the  house  of 
commons  to  present  you  with  these  Articles 
against  Mr.  Justice  Crawley,  which  when  your 
lordships  shall  have*  been  pleased  to  hear  read, 
1  shall  take  leave,  accordmg  to  custom,  to  say 
something  of  what  I  have  collected  from  the 
sense  of  that  house,  concerning  the  crimes 
therein  contained. 

Then  the  Ciiar^e  was  read,  containing  his 
extra  judicial  Opinions  subscribed,  and  Judg- 
ment given  for  Ship-Money :  and  after  a  decla- 
ration in  bis  Charge  at  an  Assize,  That  Ship- 
Money  was  so  inherent  a  right  in  the  crown, 
that  it  would  not  be  in  the  power  of  a  parlia- 
ment to  take  it  away. 

My  Lords ;  Not  only  my  wants,  but  my  af- 
fections, render  me  less  fit  for  this  employment; 
for  though  it  has  not  been  my  happiness  to 
have  the  law  a  part  of  my  breeding,  there  is  no 
man  honours  that  profession  more,  or  has  a 
greater  rererence  towards  the  grave  judges,  the 
oracles  thereof.  Out  of  parliament,  all  our 
courts  of  justice  are  governed  or  directed  by 
them ;  and  when  a  parliament  is  called,  if  your 
lordships  were  not  assisted  by  them,  and  the 
house  of  commons  by  other  gentlemen  of  that 
robe,  experience  tells  us,  it  might  run  a  hazard 
of  being  styled  Farliamentum  indite torum.  But 
as  all  professions  are  obnoxious  to  the  malice 
of  the  professors,  and  by  them  most  easily  betray- 
ed ;  so,  my  lords,  these  articles  hare  told  you, 
how  these  brothers  of  the  coif  are  become  Jra- 
tret  in  malo;  how  these  sons  of  the  law  have  torn 
out  the  bowels  of  their  mother:  but  the  judge, 
whose  charge  you  last  heard,  in  one  expression 
of  his,  excels  no  less  his  fellows,  than  they  have 
done  the  worst  of  their  predecessors,  in  this 
conspiracy  against  the  commonwealth.  Of  the 
judgment  for  Ship-Money,  and  those  extra-ju- 
dicial opinions  preceding  the  same,  (wherein 
they  are  jointly  concerned)  you  have  already : 
how  unjust  and  pernicious  a  proceeding  that 
was,  in  so  public  a  cause,  has  been  sutticiently 
expressed  to  your  lordships :  but  this  man  add- 
ing despair  to  oor  misery,  tells  us  from  the 
bench.  That  Ship-Mone^  was  a  right  so  inhe- 
rent in  the  crown,  that  it  would  not  be  in  the 
power  of  any  act  of  parliament  to  take  it  away. 
Herein,  my  lords,  he  did  not  only  give  as  deep 
a  wound  to  the  commonwealth  as  any  of  the 
rest,  but  dipped  his  dart  in  sucli  a  poison,  that, 
so  iar  as  in  him  lay,  it  might  never  receive  a 
cure.  As  by  those  abortive  opinions,  sub- 
scribing to  the  subversion  of  our  property,  be- 
fore he  heard  what  could  be  said  for  it,  he  pre- 
vented his  own ;  so  by  this  declaration  of  his, 
he  endeavours  to  prevent  the  judgment  of  your 
lordships  too,  and  to  confine  tb«  power  of  a 


parliament,  the  only  place  where  this  mischief  . 
might  be  redressed.  Sure  he  is  more  wise  and 
learned,  than  to  believe  himself  in  this  opinior^ 
or  not  to  know  how  ridiculous  it  would  appear 
to  a  parliament,  and  how  dangerous  to  himself: 
and  therefore,  no  doubt,  but  by  sayinr  no  par- 
lianieut  could  abolish  this  judgment,  his  mean* 
ing  was,  That  this  judgment  had  abolished  par- 
liaments. 

Tliis  imposition  of  Ship-Money  springing 
from  a  pretended  necessity,  was  it  not  enough 
that  it  was  now  grown  ann'ual,  but  he  must  en- 
tail it  upon  the  state  for  ever ;  making  necessity 
inherent  to  the  crown,  and  slavery  to  the  sul>« 
ject  ?  Necessity,  which,  dissolving  all  law,  is  so 
much  more  prejudicial  to  his  majesty  than- to 
any  of  us,  by  how  much  the  law  bos  invested 
the  royal  state  with  a  greater  power  and  ample 
fortune :  For  so  undoubted  a  truth  it  has  ever 
been,  that  kings  as  well  as  subjects  are  involved 
in  the  confusion  which  necessity  produces,  that 
the  heathen  thought  their  gods  also  obliged  by 
the  same :  *  Pareamus  necessitati,  quam  nee 
*  homines  nee  dii  superant.'  This  Judge  then 
having  in  his  chaive  at  the  assize  dfeclared  the 
dissolution  of  the  law,  by  this  supposed  neces- 
sity ;  with  what  conscience  could  he,  at  the 
same  Assize,  proceed  to  condemn  and  punish 
men,  unless,  perhaps,  he  meant  the  law  was 
still  in  force  for  our  destruction,  and  not  for  our 
preservation?  that  it  should  have  power  to  kill, 
and  none  to  protect  us  ?  A  thing  no  less  horrid^ 
than  if  the  sun  should  bom  without  lighting  us» 
or  the  earth  serve  only  to  bury,  and  not  to  feed 
and  nourish  us.  But,  my  lords,  to  demonstrate 
that  it  was  a  supposititious,  imposed  necessity, 
and  such  as  toey  could  remove  when  they 
pleased ;  at  the  last  convention  in  parliament^ 
a  price  was  set  upon  it,  for  twelve  subsidies  you 
may  reverse  this  sente  nee.  It  may  be  said,  that 
so  much  money  would  have  removed  the  pre^ 
sent  necessity;  for  twelve  subsidies  you  shall 
never  suffer  necessity  again,  you  shall  for  ever 
abolish  thiit  judgment.  Here  this  mystery  ii 
revealed,  this  vizor  of  necessity  is  pulled  off; 
and  now  it  appears,  that  this  parliament  of 
judges  hath  very  frankly  and  bountifully  pre- 
sented his  majesty  with  twelve  subsidies,  to  be 
levyed  on  your  lordships  and  the  commons. 
Certainlv  there  is  no  privilege,  which  more  pro- 
perly belongs  to  us,  than  to  open  the  phrse  of 
p.  siibiect ;  and  yet  these  judges,  who  are  neither 
capaole  of  sitting  amongst  us  in  the  house  of 
commons,  nor  with  your  lordships  otlierwise 
than  your  assistants,  have  not  only  assumed  to 
themselves  the  privilege  of  parliament,  but  pre- 
sumed at  once  to  make  a  present  to  the  crown 
of  all  that  either  your  lordships  or  the  com* 
mons  of  England  do  or  shall  hereafter  possess. 
And  because  this  man  has  had  the  boldness 
to  put  the  power  of  parliament  in  balance  with 
the  opinion  of  the  judges,  I  shall  iotreat  your 
lordships  to  observe,  by  way  of  comparison,  tbe 
solemn  and  safe  proceeding  of  the  one,  with 
the  pr,ecipitate  dispatch  of  the  other.  In'  par- 
liament (as  your  lordships  know  well)  no  new 
law  can  pass,  or  old  be  abrogated,  till  it  h»  ' 
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anticipation  of  ncco ilty  se^ms  to  have  been  no 
leM  otainoiis  to  us:  These  Judges,  like  iii- 
boding  birds,  lui%'e  culled  necessity  upon  the 
state,  in  a  time  which,  I  d:;rc  say,  thejr  tliought 
them»elves  in  greatot  security.  But  if  it  seem 
superstitious  to  take  this  us  an  omen,  sure  1  am 
w$  may  look  on  it  at  a  cau^c  ot;  the  unfeigned 
nece-siiy  mr  now  sMfer :  For  wliai  regret  and 
di!»<ontent  had  thi^  Judgineiil  bred  aotong  us? 
And  as  >ahen  the  noi^  ami  (umuH  in  a  private 
house*  gro\\>  bo  loud  as  to  be  heurd  in  tlie  streets, 
it  calU  in  the  next  dneliers, « lUicr  kindly  to  ap- 
pta"%c,  or  to  make  tlieir  own  uic  of  domestic 
iitiite;  so  iu  all  hkthh<iOi!^  our  known  discon- 
ten^iiit-uts  at  borne  ha.e  been  a  concurrent 
cuu>e  tu  invite  our  nfig!>hours  to  visit  us,  sa 
much  to  the*  expcnce  uud  trouble  of  both  these 
kingdom*-. 

And  litre,  my  Lords,  I  cannot  lut  take  no- 
tice of  tlie  iji  •<  sad  elVcet  of  this  O'lprcs^ion, 
the  ill  inlliieiH  o  it  has  had  U}  on  the  antient  re- 
putation  and  \  .lour  ol'thc  Kni^.i^h  nation  :  And 
no  woniit-r;  lor  if  il  be  true,  that  oppre^Mon 
makes  a  wi>>i*  man  mad,  it  mny  well  suspend 
(lie  C0Lru>;e  of  the  valiant.  1  he  s..me  htippeu- 
ed  to  the  Uoiuuns,  when,  for  renown  in  arms, 
they  most  excelled  the  rc^t  of  tl.e  woiM;  tLe 
*^toiy  is  but  bhort.  It  w;i^  iu  the  time  of  tlie 
Dttemviri  (and  I  think  tlie  chief  trouMers  of 
<.iir  btate  may  make  up  that  number.)  'Ihe 
Decemvin,  my  lord>,  l.ul  subverted  tlie  Law^, 
suspended  the  C  uurts  of  Ji  ^tice,  and  (^vthlcb 
wub  the  greatest  Giie'vnnce  l;(»tii  to  the  nobility 
and  people'^  luul,  for  some  time,  omitted  to  hs- 
stMuWe  the  Jfcaatr,  \^hicli  wastlieir  Parliament; 
This,  >a}b  the  llistori^.n,  did  not  only  deject  the 
ll'juians,  and  make  them  dt-spair  of  t'lcir  liber- 
ty, hut  cau&ed  them  to  hv.  le-s  valued  by  their 
nei  Jibours.  The  Sabipts  take  the  advantage^ 
and  invade  the»m;  and  no«  tl:e  Decem\iri  are 
forced  to  call  a  ionj;-de>ired  Senate,  whereof  the 
people  were  so  j;lad,  that  *  llostibu^belloquegra- 
'  tiuin  huhuerunt  :*  This  Assembly  breaks  up 
in  discontent,  nevertheless  the  war  proceeds  ; 
Forces  are  raise-d,  led  b}'  some  of* the  Decemviri; 
and  with  the  Sabines  tliey  nuet  in  the  field.  I 
know  your  lonbhips  expect  the  event:  My  Au- 
thor's words  of  his  countrvmen  are  these :  *  Xts- 

*  quidductu  out  auspicio  uecenivirormu  prospere 

*  gereretur,  vinci  se  patiebantar?'  tbe^  chose 
rather  to  sutTer  a  present  diminution  o(  tbeir 
honour,  thuu  by  victory  to  confirm  the  tyranny 
of  their  ne^f  nia'^ters.  At  their  return  from  their 
unfortunate  Expedition,  ailer  some  distempers 
and  expostulations  of  the  people,  another  Se- 
nate, that  i%  a  second  parliament,  is  called ; 
and  there  the  Decern vin  are  questioned,  de* 
prived  of  their  authority,  impriboned,  bftniaiiedy 
and  some  lose  their  lives :  And  soon  after  this 
vindication  of  their  Liberties,  the  Romans,  by 
their  better  success,  made  it  appaar  to  the 
world,  that  liberty  and  courage  dwell  always  iu 
the  same  breast,  and  are  never  to  be  divorced. 
No  doubt,  my  lords,  but  your  justice  shall  have 
the  like  edect  upon  this  dispirited  people.  It 
is  not  the  restitution  of  our  antient  laws  alone, 
but  the  rentoratioB  <^  our  antient  c<mrsgc^ 


been  tiirice  read  with  your  lordbliips,  thrice  in 
the  cuuiinons  houvt,  then  it  reHrfive^  the  royal 
assent;  ho  that  it  is  like  t;o!d  se\en  limes  puri- 
fied :  Whereas  these  jud^t  ?,  by  tins  one  resolu- 
tion of  theirs,  would  pcr^uadt:  his  majesty,  that 
by  naming  necessity,  he  u»i;zht  at  once  dissolve 
(at  least  suspend)  tie  Great  Charier,  thirty-two 
times  confirmed  by  his  royal  pro»;enjiors,  the 
Petition  of  Right,  and  all  other  laws*  provided 
for  the  maintenunce  of  the  rijiht  and  property 
of  the  subject.  A  stran^^v  force,  ray  lords,  in 
the  sound  of  this  word  lu ccssity,  that  hke  a 
chaim  it  shonKl  silence  the  laws,  while  we  are 
despoiled  of  all  we  ha\e;  for  that  but  a  part  of 
'our  goods  was  taken,  was  ov^ing  to  the  grace 
and.  goodness  of  the  king  :  for  s«i  much  as  con- 
ccrws  these  judges,  we  have  no  more  left  than 
they  pfrhaj's  may  deserve  to  have,  when  your 
lordihipb  shall  hau*}MMtHl  juilj^ment  upon  them 
fur  tlii"*  neglect  of  i!u-ir  uath.s,  and  le-tra)in«: 
that  public  tiust,  wUuli,  for  \Jitv  cquservalion  of 
our  laws,  wa**  rei>os(d  in  thcin. 

Now,  Tor  the  ciiieltv  and  unmerciful ne-ss  of 
this  jud^meur,  \ou  may  plemse  to  rcmeMulKT, 
tliat  in  the  old  law  they  are  forbid  to  seethe  a 
kid  in  hib  mother's  imlk;  of  which  the  recc.ved 
inttTpretaiion  i*.,  That  we  should  not  u:>c  that 
to  the  destruction  of  any  creature,  which  wa.s 
jnicnded  tor  its  prcsee'VAticm.  Now,  my  lords. 
Cud  and  nature  have  given  us  the  sia,  as  out 
best  guard  against  our  euemies ;  imd  our  ships, 
Its  our  greatest  glory  above  other  nations:  And 
Iiow  barbarously  would  these  men  ha\e  let  iu 
ihe  sen  upr)n  us  at  once,  to  wash  a^iny  our  IiUt- 
ties  ;  and  to  overwhelm,  if  not  our  laud,  all  the 
property  wc  ha\e  therein,  making  the  sn(>ply 
of  our  navy  a  pretence  for  the  ruin  of  our  na- 
tion !  For  observe,  I  bej-eech  you,  the  fruit  and 
consequence  of  this  jud^mcnr,  how  this  money 
lu\s  prospered,  how  contrary  an  eflVit  it  nus  had 
to  tlie  end  for  which  they  pretendci  t>)  tale  it. 
On  every  comity  a  ship  is  annually  impo^ed ; 
And  who  would  not  expect,  but  our  seas  by  this 
time  s'louhl  be  covered  by  the  number  of  our 
ebips?  Alas  !  my  lords,  the  daily  com|tl.iints  of 
the  decay  of  our  navy  tell  us,  how  ill  Mop- 
Money  lias  maintaii'Cil  the  so\erei:.nly  of  the 
jea;  and  by  the  many  pttitions  v^hich  we  re- 
ceive from  the  wivt-s  of  those  miserable  cap- 
tives at  Algiers  (being  bitwcen  four  and  five 
thousand  ol  our  countrymen)  it  d«)es  too  evi- 
dently appear,  tliat  to  make  us  slaves  at  home 
is  not  the  way  to  keep  us  from  being  made 
•laves  al.r.ad.  So  far  has  this  judijtnent  bten 
from  relieving  the  present,  or  prcvmtint;  the 
future  necessity,  that  as  it  chan^^ed  our  real 
pnijH'rty  into  a  ^hado\v  of  a  pi  ptrty,  so  of  a 
lei{;ned  it  is  made  a  real  nei'essi' v. 

A  little  bcfjie  the  at»proach  t>f  the  Gauls  to 
Ilonu',  wlule  the  ItomaO'  had  yet  no  apprehen- 
sion of  tlwt  dan^or,  there  w  is  heard  a  voice  in 
the  nir,  louder  than  ordmary.  The  Gauls  are 
come;  whi.  h  cry,  after  they  had  sacked  the 
city  and  besieged  the  capitoi,  was  held  so  omi- 
nous ^^^^  Ijvy  *  relates  it  as  a  prodigy.    This 


•  Lib.  5.  c.  32. 
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which  is  expected  froni  jour  lorcUhips.  I  ne^U 
not  bay  any  thing  to  move  yoor  just  indigna- 
tion, that  t!)is  roan  should  so  cheaply  gi\e  uway 
that  which  your  noble  ancestors^  with  so  much 
courage  and  industry,  had  so  long  muiucau^ed. 
You  have  often  been  told  how  careful  they  vtere, 
though  with  the  hazard  of  their  lives  and  fdt* 
tunes,  to  derive  those  Rights  and  Liberties  as 
entire  to  posterity  as  tiiey  received  them  from 
their  ftithers ;  what  ihey  did  with  labour,  you 
may  do  with  ea*»e;  what  they  did  with  danger, 
you  may  do  securely.    The  foundation  of  our 


Hsninst  Mr.  Justice  Crdwley,  aa  the  course  of 
parliament  will  permit. 


The  following  is  a  Latin  Copy  of  the  Writ 
given  at  p.  846. : 

Rex    versus  Jouankem   Hampdem^   in   th^ 

Case  of  Ship-Momey. 

Trin'  13  Car' 1,  iwScacc*. 

Memorand',  quod  brev'  domini  regis  nune 

sub  sigillo  hujus  Scaccar*  per.concess'  baron' 

^  ^.     ^_-     hie  emanavit  in  bee  verbt : 

laws  is  not  shaken  with  the  engine  of  War;  ;  $s.  Caholcs  Dei  gratia  And'm,  Scoti«» 
tbey  are  only  blasted  with  the  breath  of  these  |  Francis,  et  HiberHiae  rex,  fidet  defensor,  ice 
men,  and  by  your  breath  they  may  be  restored.  |  Vic'  Bucks  salutem.  Cum  diverts  et  saparal^ 
What  Judgment  your  predecessors  have  i  denar'  summa  in  scliedol'  buin  brevi  aniieip* 
given,  and  what  punishments  tlieir  predecessors  '  spec'/  virtute  brevis  nostri  sob  magno  tigiUo 
have  suffered  fur  offences  of  this  nature,  your  !  no%tro  Anglis  ^eren'  dat'  qosrto  die  AogiMti, 
lordships  have  already  been  so  well  informed*  I  anno  regni  nostri  undecimo,  assessat'  et  onerat' 
shall  not  trouble  you  with  a  repetition  of  those  |  fuer*  super  separal*  person'  in  ead'  scbedul'  no> 
precedents.    Only,  my  lords,  something  I  shall  |  minat*,  in'et  versus  provision'  navis  pro  gaerra. 


take  leave  to  observe  of  tlie  person  with  whose 
charge  I  luive  presented  you,  that  you  may  the 
less  dbubt  of  the  wilfulness  of  tliis  offence. — 
Ilis  education  in  the  Inns  of  Court,  his  con* 
&tant  practice  as  a  Counsellor,  and  experience 
as  a  Judge,  considered  with  the  mischief  he  has 
done,  makes  ic  appear  that  this  progress  of  his 
through  the  law  has  been  like  tliat  of  a  diligent 
spy  through  a  country  into  which  he  meant  to 
conduct  au  enemy. 

To  let  you  see  he  did  not  offend  for  company, 
there  is  one  crime  so  peculiar  to  himself,  and  of 
such  malignity,  that  it  makes  him  at  once  unca- 
pable  of  your  lordships  favour,  and  his  own 
subsistence  incompatible  wjth  the  right  and 
property  of  the  Subject.  For  if  you  leave  him 
in  a  capacity  of  interpreting  the  laws  ;  shas  he 
not  declared  his  Opinion,  That  yoar  V^otes  and 
Hesolutions  against  Ship-Money  are  void,  and 
that  it  is  not  in  the  power  of  parliament  to 
abolish  that  Judgment  ?  To  him,  my  lords,  that 
has  thus  played  with  the  power  of  parliament, 
we  may  well  apply  what  was  once  said  to  a 
goat  browsing  on  a  vine : 

*  Rode,  caper,  vitem,  tamen  hinc  cam  stabis 

ad  aras, 

*  In  cua  quod  fundi   comua  possit,  erit.' 

lie  has  cropt  and  infringed  the  Privileges  of 
a  baniabed.pnrliameiit ;  but  now  it  is  returned, 
he  may  find  it  has  power  enough  to  niake  a  sa- 
crifice of  him,  to  the  better  establishment  of 
our  laws :  and  in  truth,  what  other  satisfaction 
can  he  ni(vke  his  iniured  country,  than  to  con- 
finu,  by  his  example,  those  Rights  and  Libei^ 
ties  which  he  had  ruined  by  his  opinion  ?  For 
the  Proofs,  my  lonls,  they  are  so  manifest,  that 
they  will  give  you  little  trouble  in  the  disquisi- 
tion ;  his  crimes  are  already  upon  record ;  the 
delinquent  and  the  witness  is  the  same ;  having 
^om  several  seats  of  judicature  proclaimed  him- 
self au  enemy  to  our  laws  and  nation,  *  ex  ore 
*  suo  judicabitur.'  To  which  purpose  I  am  com- 
manded by  the  knights,  citizens,  and  burgesses 
of  the  house  of  commons,  to  desire  yoUr  lord* 
stiips,  that  »  S4i«!f?<i)y  proceeding  qtay  be  bed 


una  cum  apparat'  et  al'  eid'  pcrtio',  m  eod'  bre- 
vi particular*  mentionat' ;  quibus  quid'  separal' 
denar'  summis  sic  asscssat*  et  ooerat'^  et  non 
solut'  et  satisfact*  existen',  per  breve  nostram 
do  certiorar*  seren'  dat'  nono  die  Martii,  anno 
regni  nostri  dciodt>cimo,  sub  magno  sigillo  noi- 
tro'  praed'  cmanat',  nomina  earund'  a^aral' 
person'  una  cum  separal'  denar'  sominis  super 
ipsos  onerat',  in  cur'  Canceller'  nostrae  certifi* 
cat'  fuer'.    Ac  per  breve  nostrum  de  Mittimus 
sub  eodem  sigillo,  geren'  dat^quioto  die  insteni' 
mensis  Maii  m  Scaccar'  nostr*  miss'  fuer'  pro 
ulterio/  process'  super  inde  bahend',  prout  per 
tenorem  prsedicti  brevis  geren'  dat'  quarto  die 
AuEU^ti,  anno  regni  nostri  undecimo,  ac  per 
predict'  breve  de  Certiorar'  ct  certificat'  super 
mde  fact'  in  dictum  Scaccar'  nostrum  miss',  et 
ibid'  de  record'  in  custodia  Rememorat'  nostri 
remanen*  plt-nius  apparet,tibi  pr«cipiuius,qQo4 
non  omitt'  propter  aliqu'  lit  ertat'  quin  ea  ingr'^ 
et  per  probos  ct  legale^  homines  de  bal'  tna 
scir'  fnc'  prsefat*  separal*  person*  in  diet'  srhe- 
dul'  nommat'  etspec',  quod  sint  coram  Baroo* 
de  Scaccar*  nostro  apud  West'  in  octab'  sancta 
Trinit'  proxim*  fuiur,  ad  ostend'  et  proponead'y 
siquid  pro  se  hubeant,  vel  diccre  sciant,  quare 
ipsi  de  praed'  separal*  densir*  suinmis  super  ipsos 
modo  et  forma  prsedict'  asscssat',  et  non  solut', 
in  schedul*  il*  spec*,  onerari  et  inde  satisfacere 
non  deb'  et  ad  ulterius  faciend'  et  recipiend*  in 
prsemif^sis,  quod  cur'  nostra  tunc  ibidem  duxe* 
rit  ordinand*  et  habeas  ibi  tunc  hoc  breve,  et 
nomina  eor'  per  quos  eis  sciri  feceris.    Teste 
Humfr.  Davenport'  mil,  apud  Westm',  viccsimo 
secnndo  die  Maii,  anno  r^ni  nostri  decimo  ter- 
tio.    Per  rotulum. 

Memorandum  de  eodem  anno  regis  in  recor- 
dor'  rotuio  termini  Paschse,  tenor  scbedol* 
praed'  in  brevi  prtedict'  mentionat',  quoad  Jo- 
naanem  Hampden,  sequitur  in  haec  verba :  st. 
Schedul'  de  nominibus  certar'  personar*  in  com' 
Bucks,  et  cert'  denar*  summar'  super  ipsoe  as- 
sessat'  et  ooerat'  in  et  versus  pruvisiott'  uavii 
de  guerra,  una  cum  apparat  et  al'  eid'  pertin*, 
virtute  eujiisd'  breris  sub  magiui  sigillo  Aoglia, 
geren'  dat*  queito  die  Augusti,  anno  rcjini  do« 
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tnini  reg^  nnnc  Carol!  oodeciroo,  et  in  cur* 
Cancellar*  dom'  regis,  virtute  brevi*  de  Cer- 
tiorar*  tub  sigillo  prsed'  eman',  gereii'  dat*  nono 
die  Martiiy  anno  regni  sui  doodecimo,  certificate 
esse  insolut*,  ac  per  breve  de  Mittimus  sub 
eodem  sigillo  in  Scaccar*  diet'  dom*  re^  nunc 
missis  pro  ulterior'  process*  super  iode  lacieiid*, 
prout  per  tenor*  pnedict'  brevis  geren'  dat* 
quarto  die  August i,  anno  regni  dicti  domini  re- 
gis nunc  undecimo  supradict',  ac  per  breve  de 
Certiorar*,  ct  certificat'  soperinde  fact*  in  dic- 
tum Scacca*  nostr'  mi^is*,  et  ibidem  de  record*  in 
cuitod*  Rememorat'  dom'  regis  reman*  plenius 
apparet. 

Scoake  Mandivile,  a.  Johann'  Hampden  eso; 
Ad  quem  diem  Anthonius  Chester  baronet\ 
vie'  com*  predict',  quoad  prefat*  Johaifnem 
Hampden  retorn',  quo^i  perNicolaom  Aris,  Ro* 
bertum  Aieiander,  Kichardum  Harrison,  et 
WiU'um  Hey  borne,  probos  et  legales  homines 
de  ball*  sua,  sciri  fecit,  prsefat*  Johann*  Hamp- 
den, inter  al*,  quod  sit  coram  baron*  infra  script* 
ad  diem  et  locum  infra  content',  ad  ostendcnd' 
et  proponend*  si  quid  pro  se  habeat,  vel  dicere 
sciaty  quare  ipse  de  predict*  summa  super  ip- 
sum  nssessat ,  et  non  solut*,  in  schedul'  prse- 
diet'  spec*,  onerari  et  inde  satisfncere  non  de- 
heatj  prout  ulterius  sibi  pr;ecipitur  :  £t  modo, 
scilicet  a  die  sancte  Trinittitis  in  tres  leptiman' 
venit  hie  prcd*  Johannes  Hampden,  in  schedul' 
prcd'  nomtiiat',  in  propria  persona  sua,  et  petit 
audit'  brevis  de  Sciri  Facias  praed*,  retom'  eju»- 
dem,  ac  prsd'  sciiedul'  eid'  anneiat*,  ct  ei  le- 
guntur ;  petit  etiam  audit'  pncd'  brevis,  geren' 
dat'  qoarto  die  Augusti,  anno  regni  dicti  do- 
mini reikis  nunc  Caroli  undecimo,  in  brevi  de 
Sciri  Facias  meotionat*,  et  ci  legitur  in  haec 
verba :  s 

ff.  Carolus  Dei  gratia  Ang1i«,  Scotiie,  Fran- 
cue,  et  iiiberni«  rex,  fidei  defensor,  &c.  vie' 
com'  no>tri  Bucks,  ball*  et  burgens'bum  et  pa- 
roch*  de  Buckingham,  majori,  ball'  et  burgeui' 
burgi  de  Chipping-Wiccombe,  alias  Wiccombe, 
ac  probis  hominibus  in  eisdem  burgis  et  paroch', 
et  membris  eoruiid*,  et  in  villis  de  Agmonde- 
tham,  Wenddver,  et  Marlow  mas^na,  ac  in  om- 
nibus aliis  burgis,  villut',  hamlet*  et  al'  locis  in 
dicto  com'  Buck s,  salutem.  Quia  dat'  est  nobis 
inteliigi,  quod  praedones  quid',  pirati,  et  mar* 
grassatoren,  tarn  nominis  Christiani  hostes  Ma- 
hunietani,  quam  alii  congregati,  naves  et  bona 
■c  mercim'  non  solum  subditor^  nostr',  verum 
etiam  suditor'  amicor*  nostr'  in  mari,  quod  per 
gent'  An|(lican'  ab  olim  defend'  consuevit,  n«- 
farie  diripieutes  et  spoliantes,  ad  libitum  suum 
deportavere,  homines  in  eisdem  in  captivitate 
mi^errima  mancipantes  :  Cumque  ipsos  conspi- 
ciraus  navigium  indies  praeparantes  ad  merca- 
tores  nnstros  ulterius  molestand',  et  ad  regnum 
gravand*,  nisi  citius  remedium  apponatur,  eor- 
uniqiie  conatui  virilius  obvletur :  Constderatis 
etiam  periculis,  qus  undique  his  guerrinis  tem- 
poribus  imminent,  ita  quod  nobis  et  subditis 
nostris,  defension*  maris  et  regni  omni  festina- 
tione,  qua  poterimus,  accelerare  convenit :  Nos 
voientes  defen&ioni  regni,  tuitioni  maris,  securi- 
tati  subdiuir'  aofttr'i  mIva  ccmductiout  oaviun 


et  mercbandizar*  ad  regnom  nostrum  Angfis 
venien',  et  de  eod'  regno  ad  partes  exteras  tran- 
seun',  auiiliante  Deo,  providere ;  roaxime  com- 
que  nos  et  progenitores  nostri  reges  Anglis  do- 
mini 4naris  prsd'  semper  hactenus  extiter*,  et 
pluriroum  nos  tsderet,  si  honor  iste  regius  nos- 
tris temporibus  deperenr,  aut  in  altqoo  minua- 
tur ;  cumque  onus  istud  defensionis,  quud  omoe- 
^  tangat,  per  omncs  debeat  sopporUri,  prout  per 
legem  et  consuetudincm  regni  An^ilia;  fieri  cuo- 
soevit,  vobis  pnefat'  vicecomiti,  ball*  bnrgens', 
majori,  probis  bominibus,  et  omnibus  alii«  qui- 
buscunq;  supra  mentionat*  in  burgis,  villis,  vil- 
lat'  hamlet*  et  locis  supradict',  eorumque  roem- 
bris,  in  fide  et  ligeantia,  quibus  nobis  tenemini, 
et  sicut  nos  et  honorem  nostrum  dilij^itis,  nee- 
non  sub  forisfactur'  omnium  quK  nobis  forisfa- 
cere  poteritis,  firm  iter  injongend'  mandamus, 
quod  unam  navem  de  guerra,  portagii  quad* 
ringint'  et  quinquagint'  dolior*,  cum  liomiiiibus 
tain  magistris  pcriti%  quam  marinar*  valentiori> 
bus  et  expertis  cent'  et  octogtnt'  ad  minus,  ac 
etiam  tonnentis  tarn  majoribus  quam  minori- 
bus,  pulvere  tormentario,  ac  bastis  et  telii, 
aliisque  armaturis  necessar'  pro  guerra  sufli- 
cien*,  et  cum  duplici  eskippamento,  necnon 
com  victualibus  usque  ad  primum  diem  Martii 
jam  proxiroe  sequent*,  ad  tot  homines  compe- 
ten',  et  abinde  in  vigtnt'  et  sex  septiman'  ad 
castag*  vestra,  tarn  in  victualibus,  quam  in  ho* 
mioum  salariis,  et  al'  ad  guer*  necessar*  per 
tempos  illud,  super  defensionem  marts  in  ob- 
sequto  nostro  in  comitiva  custodis  maris  (cui 
cttstod'  maris  ante  praed'  primum  diem  Martii 
coromittemos)  et  prout  ipse  et  parte  nnstra  die* 
taverit  morator',  parari,  et  ad  portum  de  Ports- 
mouth Citra  dictum  primum  niem  Martii  doci 
faciatis,  ita  quod  sint  ibid*  eod'  die  ad  ultimam^ 
ad  proficiend'  exinde  cum  navibus  nostris,  et 
navibus  alior'  fidelium  subditor*  nostr*,  pro  tni- 
tione  maris,  defensione  nostrum  et  nostrornm, 
repulajoneque  et  debellatione  qiiorumcunq; 
mercatores  nostros,  et  alios  subditos  fideles 
predict*  in  dominia  nostra  ex  causa  mercature 
se  diversantes,  vel  abinde  ad  propria  declinai>- 
tes  super  mare  ^vare  seu  roolestare  satagen- 
tium.  Assignavimus  autem  vos  vie'  com'  nostr* 
Bocks,  ball'  et  maior'  burgor^  et  paroch*  pra^- 
dict',  aut  aliquos  duos  vel  plures  vestfum,  quo* 
rum  te  pnefat'  vie'  com'  nostri  Bucks  unum  esse 
volumus,  infra  trigint'  dies  post  receptionem 
hujus  brevis,'  ad  assidend'  quantum  de  custagf 
pnedict'  super  pned'  burj^os  de  Buckingham  et 
Chipping-Wiccombe,  ahas  Wiccombe,  com 
membris  eorund*.  separatim  poni  aut  assideri 
debeat.  Et  si  kujusmodi  assessament'  infra 
pradict'  tri^nta  dies  per  vos  duos,  vel  plures 
vestrum  fieri  non  contigerint,  tunc  aasignavimua 
te  prsfat'  vie*  com*  nostri  Bucks  ad  assessamen' 
bujusmodi  super  pnedict'  burgos  et  par«>ch',  et 
membr'  eorund*,  faciend'  prout  rationabititer 
vides  faciend' ;  et  volumes,  quod  de  toto  (ncUk 
tu  praefat'  vie'  Bocks,  sub  sigillo  tuo  predict* 
majorem  et  ballivos  reddas  certiores.  Assig* 
navimus  etiam  te  praefat'  ball'  buigi  et  panx^* 
de  Buckingham,  ad  assidend'  omnes  homines  in 
eodem  bm^  tt  paroch',  et  menibris  qjosd',  et 
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terr*  teiientes,  in  eisdem  ii%yem  vel  partem  da- 
vis  prasdia'  oon  faabentes,  vel  in  eadero^non 
deservieotesy  ad  contribuend'  expensit  circa 
provision' prafmissor'nccessar';  et  super  pne- 
diet'  burgum  et  paroch',  cum  roembns  ejusd' 
(sicut  prefertur)  assidend*  et  ponend',  viz. 
qiierolibet  eor*  juxta  statum  suum  et  fiicuUates 
tuas  et  portiones  suas  ipsis  assessat'  per  distric- 
tiones,  aliosve  modos  debitos  levand'  et  collec- 
tores  in  hac  parte  nominand'  et  consticuend',  et 
omnes  eos,  quos  rebelles  et  contrarios  in  veneris 
in  praemisftis  carcere  mancipand',  in  eodem  mo- 
ratur'  quousque  pro  eod'  deliberatione  ulterius 
duxerimus  OKlinand'.  Assignavimus  etiam  te 
praefat'  major'  burgi  de  Chipping- Wiccom be, 
alias  Wiccombe,  ad  assidend'  omjies  homines 
in  eod'  huTffi  et  membris  ejusdum,  et  ter*  te- 
nentes,  in  eSd'  navem  vel  partem  navis  pned' 
lion  habeutes,  vel  in  eadem  non  desenientes, 
•d  contribuend'  expensis  circa  provision'  pra;- 
inissor'  necessar' ;  et  super  pnedicc'  burg',  cum 
membris  ejusd'  (sicut  prsfertur)  assidend'  et 
gonend',  viz.  quemlibet  eorum  juxta  statum 
suum  et  facultates  suas,  et  poriiones  super 
ipsos  assess'  per  districtiones^  aliosve  modos 
debitos  levand',  et  coUectores  in  hac  parte 
nominand'  et  constituend'  et  omnes  eos,  quos 
rebelles  et  contrarios  invcneris  in  prasmissis 
in  carcere  mancipand*,  in  eod'  moratur',  quo- 
usque pro  eur*  deliberatione  ulterius  duxerimus 
ordinand*.  £t  ulterius  assignavimus  te  praefat* 
vicecomitem  com'  nostr'  Bucks  nd  assidend' 
orancs  botniiies  in  pned*  viilis  de  Af^monde- 
•ham,  Weiidover,  et  Marlow  magna,  et  m  mem- 
bris eoruud',  et  iu  omnibus  ahis  viilis,  vil^t', 
bui^is,  hamlet',  et  aliis  locis  in  praedict'  com' 
Bucks,  et  terr'  tenentes  in  eisdem,  navem  vol 
partem  navis  praed'  non  habentes,  vel  in  eadem 
noo  deservientes,ad  contribuend' expensis  circa 
provisioaem  premissor'  necessar',  et  super 
pra:dict'  villas,  vilhu',  burros,  hamlet'  et  tocos, 
cum  membris  eorund'  (sicut  prefertur)  assi- 
dend' et  pouend*,  viz.  quemlibet  eor'  juxta 
statum  soum,  et  facultates  suas,  et  portiones 
super  ipsos  assessat*  per  districtiones,  aliosve 
modos  debitos  levand'  et  collectores  in  hac 
parte  nominand'  et  const ituend',  et  omnes  quos 
rebelles  ec  contrarios  inveneris  in  praemissis 
carcere  mancipand',  in  eod*  muratur',  quousque 
pro  eor'  dehberatione  ulterius  duxerimus  ordi- 
nand*. £t  ulterius  vobis  mandamus,  quod  circa 
pnemissa  diligenter  intendatis,  et  ea  faciatis,  et 
exequamini  cum  efi'ectu  sub  periculo  incuro- 
bente.  Nolumus  autein  quod  colore  predict' 
maudat'  nostr*,  plus  de  eisd',  hominibas  levari 
faciatis,  quara  ad  pnemissor*  sufficiet  expensas 
.  necessar*,  aut  quod  quisquam,  qui  pecuniam  de 
contributionibus  ad  predict'  custag'  faciend' 
ievaverit,  eam,  vel  partem  inde  aliquam  penes 
se  detineat,  vel  aid  al'  usus  quovis  quesito 
colore  appropriare  presumat,  volentes,  quod 
si  plus  quam  sufliciat  collect'  fuerit,  hoc  inter 
•olventes  pro  rata  portionis  ipsis  contingen'  ez- 
solvatur.  Teste  me  ipso  apud  Westm'  quarto 
die  Augusti,  anno  reeui  nostri  undecimo.  Pe- 
tit etiam  audit'  pnedict'  brevis  geren'  dat'  nono 
die  Maxtii,  anno  regni  dicti  domini  regis  lii^  in 


pnedia'  brevi  do  ipri  facias  mentionat',  et  tk 
similiter  legit ur. 

Carolos  Dei  gratia  Anglie,  Scotie,  Francie, 
et  Hibemie  rex,  fidei  defensor,  &c.  vie'  com' 
nostri  Bucks,  qui  fuer'  inter  quartum  diem 
Augusti  anno  regninostn  undecimo,  et  primum 
diem  Martii  tunc  proxime  sequent,'  ball'  burg' 
et  paroch*  de  Buckingham,  et  major  et  ball' 
burg'  deChipping-Wiccombe,  alias  Wiccombe, 
in  dicto  com'  Bucks,  qui  fuer'  inter  tempus 
predict',  salutem.  Per  breve  nostrum  sub 
magno  sigillo  nostro  Anglie  coiifect'  geren'  dalf 
predict'  quarto  die  Augusti,  anno  undecima 
supradict'  pro  defensione  regni,  tuitione  maris^ 
securitate  subditor'  nostr',  ac  salva  couductione 
navium  et  merchandizarum  ad  regn'  nostr'  An- 
glie venien*,  et  de  eodem  ad  partes  exteras 
transeun',  vie'  com'  nostri  Bucks,  ball'  burgi  et 
paroch'.  de  Buckingham,  necnon  Burgens' 
ejusd'  burgi,  major'  et  hall'  dc  Chipping-Wic- 
combe,  alias  Wiccombe, necnon  burgens*  ejusd' 
burgi,  et  probis  bominibus  iu  eisdem  biirgis  et 
parocii'  et  membris  eorund*  et  in  viilis  de  Ag- 
mondesham,  Wendover,  et  Murlow  magna,  ac 
iu  omnibus  aliis  viilis,  burgis,  viUat,'  hamlet', 
ec  aliis  locis  in  dicto  com'  Bucks,  mandavimus, 
quod  unam  navem  de  guerra  portagii  quadrin- 
gent'  et  quinquagiut'  dolior',  cum  hominibus 
tam  magi<>tris  peritis,  quam  marinar*  valentio- 
ribus  et  expertis  centum  et  octogint'  ad  minus, 
ac  etiam  tormentis  kim  majoribus  quam  mino- 
ribus,  pulvere  tormcntario,  ac  hastis  et  telis, 
aliisque  armaturis  necessar^  pro  guerra,  sufii- 
cien',  et  cum  duplici  eskippameuto,  necnon 
cum  victualibus  ad  certum  diem  (iu  eod'  brevi 
coutcut')  ad  tot  homines  coropeten',  et  ah  inde 
in  vigint*  et  sex  septiman',  ad  custag  homi- 
num  et  terr'  teneu*  burg',  paroch*,  vill',  villat', 
et  al'  locor'  supra  mentionat*  in  dicto  com* 
Bucks,  tam  in  victualibus,  quam  in  hominum 
salariis,  et  al'  ad  guerr*  necessar'  per  tempus 
illud,  super  defensionem  maris  nioratur'  parari, 
et  ad  portum  de  Portsmouth  citra  tempus  in 
eod-  brevi  limitat'  duci  fiiceretis.  Cumque 
etiam  per  idem  breve  assignaveriuius  vie'  com' 
nostri  Backs  pred',  ball*  burgi  et  paroch'  de 
Buckingham  pred',  et  major' burgi  de  Chip- 
ping-Wiccombe  pred',  aut  aliqu(ts  duos  vel 
plures  eorum,  quor'  vie'  dicti  com*  nostri 
Bucks  unum  esse  volumos,  infra  certum  termi* 
num  proxtm'  post  rcceptionem  brevis  illius,  ad 
assidend'  quantum  de  custag'  pnsd'  super  pred^ 
burg'  et  paroch'  de  Buckingham,  et  super  pred* 
burg'  de  Chipping-Wiccombe,  ahas  W  icconibe, 
cum  membris  eorund',  separatim  poni  seu  assi« 
deri  deberet.  Cumque  etiam  per  pred*  breve 
nostrum  assignaverimus  ball'  burgi  et  paroch^ 
de  Bucking,'  at  Majorem  de  burgo  de  Chip« 
ping-Wiccombe,  alias  Wiccombe,  separatim  et 
respective,  ad  assidend'  omnes  homines  in  eisd' 
separal'  burg'  et  paroch',  et  membr'  eorund', 
et  terr'  tenentes  in  eisdem,  navem  vel  partem 
navis  pred'  non  habentes,  vel  in  eadem  non 
deservientes,  ad  contribuend'  ad  expens'  circa 
provisionem  premissor'  necessar*;  et  super 
pred'  buns'  et  paroch'  de  Buckingham,  et  super 
pred'  burg'  de  Chipping-Wiccombe,  alias  Wi«* 
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combe,  cum  roembris  eorund',  sicut  pneferrtir, 
ad  tunc  beparatim  et  distinctive  ponenrl',  \  iz. 
quemlibet  eorum  juxta  statnm  suum  «t  facul- 
inteft  snis,  et  portiones  super  ipsos  as'K'^sut', 
per  di«tricnoiies  ali^isve  modus  itebitos  le^'and', 
ct  collectorrs  in  ^  pane  nominand'  ct  coiitii- 
tuend,  modo  et  (urina  prout  in  eotieni  brtvi 
prasccpt*  luit.  Cumque  per  idem  breve  nos- 
trum ultrrius  assi^jnavcrimas  vie'  dirti  com' 
nostri  But  ks  ad  assidend*  omnes  huutiiK^  in 
pred'  viUi^  de  A^tnondeshara,  \Vrtulo\er,  Mar- 
low  ma<;na,  et  in  roenibris  e)ruiid\  ac  m  om- 
nibus aliis  villis,  villat',  burgi^,  iinmlei',  et  aliis 
locis  in  pned'  c<nn*  Bucks,  et  terr*  lenentes  in 
eisd',  ad  contribuend'  expcnsis  circa  provi*.i- 
onem  praraissrtr*  nccessor*  et  ad  cfttera  Kift- 
end'  et  e&equend'  raodo  et  firma,  qui  bus  per 
brere  illud  prsceptum  fuit.  Et  quia  nonnulli 
hommes  ct  terr*  lenentes  in  prnedict*  com'  burg* 
paroch*,  vtir,  villat'  hamlet',  et  aliis  locis, 
per  separal'  taxationes  et  denar'  summaft,  per 
vos  super  ipsos  respective  ergn  contribution' 
oneris  pred,  juxta  eiif;en*  brevis  prajd'  posit'  ct 
assessat'y  noitdum  solverint  ncc  sati^tacerint, 
sed  eas  solvere  recusaver',  et  ndhuc  contra- 
dicunt,  prout  intorraanur :  Cumq;  nos  nnper 
vo!uimus  certiorari,  tarn  de  uomiiubub  h<iini- 
num  et  terr'  tenent,*  qui  ad  contribuend'  cx- 
pen«iis  supradict'  asbcss  fuissent,  nc  dennr*  sic 
n*^e«'  non  solvissent,  qunm  de  sepand*  porti- 
onibus  vel  denar'  summit  super  ipsos  impo^it', 
vos  tamen  nihil  in  return'  ejusdern  \ne\\»  nostri 
misistts,  in  nostrum  coniemptum:  Vobis  ij;itor 
prsfat'  nuper  Vic*  com'  nostri  Bucks  mandomu^, 
sicut  al'  mandaverimus,  quod  tarn  de  nomini- 
bus  hominum  et  ter*  teoen'  in  com'  prced'  per 
vos  respective  virtute  dicti  brevis  nostri  as- 
sessat',  quas  denar' summis  super  ipsos  <ic  as> 
•essat',  quam  nondum  solver'  nee  satislV'c*,  shI 
eas  solvere  recusdnt,  quas  de  scparal'  portioni- 
bus  et  denar'  summis  per  vos  prajfat'  nuper  vie' 
com*  nostri  Bucks  super  ip<*09  assessat*,  in 
script'  reduct*  cum  omnibus  i|}*  tangen,'  no»  in 
cancellar'  nostraro  sub  tigillis  vestris  distincte 
et  aperte,  sine  delatione,  vel  ad  ultimnm  ante 
vicesimom  sextum  diem  April'  proxrme  l^toro, 
ubictinqne  tunc  fuerit*,  rcddat'  certiores,  ana 
cum  hoc  brevi.  Ac  vobis  prsefiit*  nuper  bull' 
burgi  ^  paroch*  de  Buckme'  et  majoi'  burtr' 
de  Chippinjr-Wiccombe,  al'  Wiccombe,  mttu- 
damus,  sicut  aliis  mandaverimos,  quod  Cam  de 
nominibos  prsd'  hominom  et  terr'  tenen'  in 
burg'  et  paroch'  de  Buckini^ham,  et  burg*  de 
Chipping- Wiccombe,  alias  Wicconibe,  per  vos 
respective  virtute  dtcti  brevis  oostri  snparius 
primo  mentionat'  assess',  quam  de  separai'  de- 
nar' summis  super  ip*His  assess',  qaas  nondum 
solver'  nee  satisfecer',  sed  eas  sohere  re(7u- 
sant,  quam  dc  se{iaral'  portionibus  et  denar' 
summis  per  vos  super  ipsos  respective  assess' 
in  scriptis  iideliter  redact*,  cum  omnibus  illis 
tanje^eo',  nos  iu  canceltartam  nostr*  prad'  sub 
sigillo  nostro  distincte  et  aperte,  sine  delH- 
tione,  vel  ad  ultim'  ante  pnedict*  vicesimum 
diem  Apriiis  proxime  ftitur^,  ubicanque  t4inc 
fberit',  separatim  reddatis  certiores,  una  cum 
hoo  brevi.    Tesfv  meipso  apud  We«tm'  nono 
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die  Martii,   anno  regni  no&tri  duodecimo.-— 
Kvae. 

Ad  quern  dicra  Petrus  Tempte  et  Heneagins 
Proby  return'  brev*  prwl*  durs*  sic :  «.  Exe- 
curio  hujus  brevis  patet  in  quil^msd'  •cJliedul* 
huic  brevi  annexat*,  qua  rum  quidem  scbedul' 
tenor,  qooad  pr.Tlat*  Juhan'  Hampden  per 
pnpfat'  Pet  rum  Temple  retornat',  seqnitur  in 
lia?c  *'crl)f\:  M.  E;.»f)  Petnis  Temple  rail'  ct  ba- 
ronet' qui  tui  \ic'  com*  Bucks,  vir..  inter  quar- 
tum  diem  Au|!iisti,  ni^no'  nn^nt  domini  nostri 
Carol i  none  reikis  AncliH*,  6cc.  undecimo,  ct 
vicesimum  secundum  thtm  Feb.  tunc  proxitre 
sequcn',  quo  die  exivi  af)  officio  meo  vie'  com' 
pned*,  dicto  domino  re£;i  in  cancellar'  suam,  vir- 
tute brtjvis  eju^dem  dutnini  regis  huic  sche«lnl' 
anex',  certiiic  »,  qu<»d  virtute  et  secundum  cxi- 
l»en*  brevis  ipsnis  domini  regrs  e  cancellar'  "sua 
emnnat',  et  ibidem  de  record'  irrotalat*,  et  vie' 
dicti  com'  Bncks  inter  al'  direct',  g^ren*  dat* 
quarto  die  Au^tisti,  anno  ondecimo  supradict*, 
a-i^e^savi,  An^lice  *  h'we  assessed,' super  separai' 
homines  tt  ter' tenentes  com'  Bocks  (ned*,  quo- 
rum nomina  sub'jcribuntur,  separai'  portionei 
et  denar'  summn^  ad  eor*  particidar*  inferius 
posit'  ad  contribuend'  expensis  circa  provistu- 
nem  navi^ii  in  eod'  bie^i  mcntimni';  quas 
quidem  portiones  et  denir' summa«,  sive  ali- 
quam  inde  pdrcelT,  anie  exitum  ab  otHcio  meo 
\  If*  com*  pra'dici*,  nd  manus  me:ts,  vel  ad  ma- 
nus  rolUctor*  in  ea  pnrir,  virtute  brevis  n't* 
mentionat'  per  me  constitiit',  praed'  homines  et 
ter'  lenente**,  aut  eor'  ulirjui*,  qnor'  nomina 
siibscrilHintur,  imn  soUermii,  scd  eas  solvere 
recus.iver',  viz,  Stojike  .^fandi^ile,  w.  John 
Hampden  esq.  et  tenor  al*  vchedul'  per  pracfat' 
Hcnea?'  Probv  tidelit'  return',  ct  eid'  brc\i 
annex,'   <eqnitnr    etiam    in    ha*c    verba  j  vii. 

*  There  is  to    be   aco united  upon  by  the  as- 

*  w»ssors,    hiirb    cointablc*,    petty   constables 

*  wit! tin  the    said   ciHinly   in    *:,(  ncTid,    which 
'  cannot  be  orcofmro<l  for  by  sir  Peter  Temple, 

*  beinir,  as  it  is  ronreivcd,  short  four  pounds.' 

Kl'o  lienejigius  Proby  aim',  q  li  fui  vie'  cnm* 
Bucks  inter  vicesimum  secundqm  diem  Fe- 
bruar',  anno  rejrni  dom'  nostri  Caroli  nunc  rei;' 
AiTt;li»,  Aic.  ondrcim(»,  et  ab  eodem  die  c  t  anno 
Uii\uo  primum  diem  Martii  tunc  proxime  se- 
quen',  dicio  d.>mint  regi  in  Caneellar*  soam 
virtute  brevis  ejusHem  domino  ret:'  huic  scbe- 
dul* annex',  ccrtifico,  quod  hoinirtes  ct  ter' 
tenentes  com'  Bucks  praed*,  aut  eor*  aliquis, 
quor'  nomina  in  quibusd'  schednl'  huic  brevi 
annex'  esprijnuntur,  qui  assess'  titer*  per  Pe- 
trutn  Tenu'le  mil'  ct  baronet'  ni:per  vie'  com' 
Bucks  pra'd',  dum  in  oliicio  %ic*  eju^d'  com* 
sieterit,  in  separai'  denar'  portionibus,  et  de- 
nar' summis  ad  eor*  sepaml*  nomina  superios 
possit,  ad  contribnend'  expen^is  circa  provisi- 
onem  navijrii,  virDite  et  secundum  exigen' 
brevis  ipsius  domini  reps  e  cancell'  sua  emanat% 
et  ibidem  de  record'  inoi*,  vie'  dicti  com*  Bocks 
mter  alios  direct'  geren'  dat'  quarto  die  A«i- 
C!iMti,aifno  uudecimo  snpradict',  Hene-^u'  Proby 
existen'  vie'  predict'  com'  Bucks  proxime  post 
exitum  dicti  Petri  Temple  mil'  ei  baronet'  ab 
officio  vie'  ejusd'  com';  vtl  ftd  man  us  coUectov' 
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ia  ea  pAiie  vutuCe  brevis  ultimo  mentionat' 
const  Out',  Don  aolv«r*,sed  eas  auWcre,*  rccusn- 
veruot.  £t  alterius  prsef'at'  Joimnnes  Hampden 
iptiit  similiter  audit'  pra^l'  brevis  de  Mittimus, 
de  q*iO  io  brevi  de  Sciri  Facias  prvd*  fit  meii- 
tio,  et  ei  Ifgitur  in  hsc  verba. 

M.  Caroius  Dei  gratia  AngUs,  Scotis,  Frnn- 
cue,  et  liibernia  Uex,  fidei  deCensor,  &c.  The- 
•aur'  et  baronibus  de  Scaccario  suo,  salutem, 
Tenore cujusdotn  brevistio&tri ^ub  mo^no  sigillo 
nostro  Anglic  confect',  (^eren'  dat'  quarto  die 
Ai'gufitiy  ^nno  regni  uotitn  uiidcckno^  in  rotulis 
CaoceUar'  nostras  irrotulat',  per  quod  vie'  com' 
nofttri  Bucks,  ball'  et  burgen'  burgi  ec  paroch' 
de  Buckingham,  major*,  ball',  ct  burgens'  burgi 
de  Cbipping  Wiccombe,  alios  Wiccombe,  ac 
probis  Doininibus  in  eisd'  burgis  et  paroch',  et 
membris  eorund',  et  in  villis  de  Agmoiidesham, 
Wendover,  et  Marfow  magna,  et  in  omnibus 
aliis  burgis,  viUis,  viliatis^  hamlet',  et  aliis  locis 
in  dicto  com'  Bucks^  mandavimuB,  quod  pro  de- 
feosioiie  regni,  tuitioae  maris,  securitnte  subdi- 
torum  nofitrorura,  ac  aalva  conductiunc  navinm 
et  merchaudizarum  ad  regnom  nostrum  Anglise 
veaicn',  et  de  eod*  ad  partes  exteras  transeun^ 
pararent  unftm  navem  de  guerra.portagii  quad- 
rjngent'ec  quinquaziot' dolior^,  cum  hominibus 
tarn  mngi>tris  peritis,  quam  raarinnriis  vnleniio- 
ribus  ot  expertis  centum  et  octugint'  ad  minu*, 
ac  etiam  tonnentis  tarn  mnjoribus  qualn  mino- 
ribus,  pulvere  tormeutario,  ac  hastis  et  telis, 
aliisque  nrmaturisnece*>sar'  pro  ^rucrrasutEcien', 
et  oumduplicieskippamento,  iiecnan  cum  vie- 
tualibp^  ad  c«rtuni  diem,  in  eod'  bravi  content', 
ad  tot  hamiike^  competeu',  et  abinde  in  vi;;inc' 
et  sex  »eptiiaun',  ad  custug*  hoininum  ct  terr* 
tCNen'  buiigor',  vill',  viilat',  hamlet',  et  nl*  locor' 
supra  nientionat'  in  dicto  com'  Bucks,  tarn  in 
victuulibus,  quam  in  liouiinum  aalar',  et  al'  ad 
guerrum  necessar'  per  lenipus  illud  super  deten- 
sionem  maris  in  obsequio  noatio,  in  comitiva 
custod'  maris  nioratur',  et  nd  portom  de  Port»m', 
ciroa  tempua  in  eod'  brevi  liuiitnt',  ditci  face- 
rent.  Quodque  respective  assiiierent  omnes 
homines  in.  praed'  burg'  et  paroch'  de  Bucking- 
ham, et  burg'  de  Chipping  Wiccombe,  alias 
Wi€eeml>e,  et  cssteris  burgis,  villis,  viilat',  ham- 
let' et  aliis  locis  in  dicto  com'  Bucks,  et  mcm- 
bris  eorund^  et  ter'  teaeutes  in  eisd*,  ad  contri- 
buend'  expensis  circa  provisionem  prttmissoi', 
et  ad  csetera  faciend*  et  exequcnd',  modo  tit  for- 
ma prout  per  idem  brevfr  prsecept'  foit ;  vobis 
mittimus  pra;seotibus  inter  clans'  breve,  pro  eo 
quod  salus  regni  nostri  Angliae,  et  populi  nostrl 
ejosdeni  periclitabatur,  quod  e  dicta  cancellar' 
nostra  emanari  narravimus,  inter  al'  brevia  ud 
hujusmodi  provisionem  ct  asscs^saraent'  faciend* 
per  singulos  com',  civitat',  burg',  vill'  viilat',  ham- 
let', et  locos  repnt  nostri  Anglia  et  Wallise,  et 
membris  eorand',  e  cancellar'  nostr*  prasd'  nu- 
per  emanat',  et  ibidem  similiter  irrot';  ac  etiam 
quod  dictum  al'  breve  nostrum  ad  certificand* 
nobis  in  eand'  cancellar*,  tarn  de  nominibus  ho- 
minum  et  terf'  tcnend'  in  praed*  burg'  et  paroch' 
de  Buckinirham,  et  burg*  de  Clipping  Wic- 
combe, Alias  Wiccombe,  et  in  caiteris  burgis, 
Willis,  viilat',  hamlet'  et  locb  dicti  com'  Bucks, 
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qui  de  mandato  nostro  praed'  ad  contribuend' 
ergn  provision'  premis&ur'  assess'  fuerint,  ac  d<*- 
nar'  super  ips«)S  sic  assets'  noa  solver',  qiuun  de 
separar  poriionibus  et  denar'  summis  ^aper  ho- 
mines et  tens  tenen'  illos  sic  onerai'  tt  impo- 
sit*,  necnon  certificaiioues  quasdam  in  scripris, 
vii  tute  brevis  illius  redact',  et  in  dictam  cancel- 
lar' nostram  miss*.  Vohis  etiam  mittin^us  proh-  ' 
sentibns  interclaus',  mandantes,  quod  inspectis 
brevibus  et  certiBcat'  prsrd',  nUerius  inde  pro 
levatione,  collectione,  et  receptione  omnium  et 
singula  rum  prsid'  denar'  summar*  de  prssd'  con- 
tribntionibus  adhuc  non  solut',  fieri  fac',  prout 
dejure  et  secundum  legem  et.consuetuainem 
regni  nostr'  Anglise  tuent  faciend'.  Teste  mf- 
ipso  apud  Westm'  quia  to  die  Maii,  anno  re»rti 
nostri  tertio  drchno.  Evas.  Sicut  in  eisdem 
brevibus,  et  scliedui'  eisd'  annex'  in«8caccar' 
dicti  dom'  regis  certificat',  et  ibidem  in  custod' 
Uemem orator'  ejusd'  dom'  regis  de  record'  rch 
manen'  plenios  continetur.  Quibus  lectis,  au- 
ditis,  et  per  ipsum  intellectis,  idem  Johannes 
queritur,  se  colore  separal'  brev',  return'  eorund', 
et  schedul'  eisd'  auuexat*,  graviter  vexat'  fore  et 
inquiotat',  et  hoc  minus  juste ;  quia  dicit,  quod 
prged'  separal'  brevia  soperius  mentionat',  re- 
turn' eorund*,  et  schedul'  eisdem  annexai*,  ma- 
teria in  eisd'  content/  minus  sufficien'  in  lege 
existunt  ad  onerand'  ipsum  Johannem  Hamp- 
den de  aut  cufn  solutiune  praed'  summ'  vigincf 
solid'  super  ipsum  in  schcMJul'  prsed,  modo  et 
forma  prasd',  taxat'  et  asse^sut',  aut  aliciijus  ind6 
parcel!',  ad  quae  ipse  ncce^se  non  hahet,  net 
per  legem  terr'  tenetur  respondere.  Unde  ob 
iubutlicieu'  pra»d'  separnl'  brevium  superius  men- 
tionat', return'  eorund',  schedul'  eisdem  annex*, 
nc  materix  in  eisdem  brevibus  ac  ichcdul'  con- 
tent*, ipse  idem  Johannes  Il^mpden  petit  judi*- 
cium,  SI  diet  us  dominus  rex  nunc  ipsum  de  prsed^ 
vigiiit'  solid',  aut  aliqua  inde  parcell',  ulterius 
impetere,  sei/  oncrare  deheat  aut  velit. 

Robert  Holsornc. 

£t  Johannes  ^anks  mil*  Attorn'  dom'  refits 
nunc  general',  qui  pro  eodem  domino  rege  se^ 
quitur,  prsesens  hie  in  cur'  ad  eund'.diem  in  pro- 
pria persona  sua,  dicit,  qnod  pnEd*  separal*  bre- 
via, et  return'  eorund',  ac  schedul'  prajd'  tisdeui 
annex*,  materiaq;  in  eisdem  content*,  sutfciea' 
in  lej^e  existunt  ad  prsed'  Johaa*  Hampden  de 
pned'  vigini'  solid*  super  ipsum  in  forma  et  ex 
causa  praid'  assessat'  onerand*:  quam  quidcm 
materiam  ipse  dictus  Attornat'  dicti  dom  rpgfs 
general',  pro  eodem  dom'  rege  paratus  est  verl- 
ncare;  qunmq;  materiam  praed*  Johannes 
Hampden  non  didicit,  ncc  ad  earn  nlicjualitei' 
respondit,  sed  verificationem  illani  artmiitere 
onrmino  recusat :  pro  codem  dom'  rege  idcirco 
petit  judicium,  ct  quod  pried'  Jol»annes  Hamp- 
den de  eisd'  vigiat'  solid'  oneretur,  et  inrie  sa- 
tisfaciat,  &c.  Juhanncs  BaKks^ 

A  Copy  of  the  Judomcnt,  ns  it  is  entered  upon 
iCecord,  in  pursuance  of  the  said  motion^ 
and  according  to  the  major  votes. 

Et  quia  barones  hie  se  advisare  volunt  de  et 
super  prseinissiS;priusq' judicium  inde  reddant^ 
4p 


dies  dat'  est  pitefat'  Johanoi  Hampden  eod'  sta- 
tu quo  nunc  hie  in  octab*  sancti  Micbaelis,  at 
dicti  barones  se  interim  de  liddem  praetnis^is  ad- 
visarc  possmt,  ac  cuin  justtciar*  de  utroq*  banco 
iude  deliberent,  eo  quod  iiUau  barones  liic  inde 
noaduml  &c.  £t  super  hoc  cnnrordat'  est  inter 
barones  hie,  tain  ex  assensu  dici*  AttDtuat'  diet* 
doniini  i  eg'  i^eDeral',  quod  dirt'  Attornat'  prsd* 
Johannes  Hampdeu,  et  coD<siliarior'  in  let;e  pe- 
ritor'  ejusdem  Johannis  Hampden,  qund  aliqui 
lei^is  periti,  tarn  de  consilio  et  parte  diet'  dooni- 
ni  re^',  quam  de  cousilio  et  parte  diet'  Johan- 
nis Hampden,  de  prttd'  materia  in  lege,  et  car- 
ter is  pnemissis  in  camera  hujus  Scaccarii,  tuI- 
gariter  nuncupat'  Tlie  Exchequer  Chamber,  co- 
ram iisd'  baronibus,  asaidcntibu«  eis  justicinr* 
de  utroque  banco,  arj^umentari  interim  publice 
aodiantur.  Ad  quas  quid'  octabas  sancti  Mi- 
chael is  praed'  Johannes  Hampden  venit  hie  ut 
pria^.  £t  quia  biirones  hie  ulterius  se  advisare 
volunt  dc  et  siiper  premii^ais,  priusq*  judicium 
inde  reddant,-  dies  ulterius  dat'  est  pr»fat'  Jo- 
bauni  Hampden,  eod'  statu  quo  nunc  hie  vatf 
in  octab'  sancti  Hilar ii,  ut  aliqui  leges  periti, 
tarn  de  consilio  et  parte  diet*  domini  refi',  quam 
de  consilio  et  parte  diet'  Johannis  Uamptlen,  de 
pned'  materia  in  lege,  et  ceteris  pnemissis,  in 
praed*  c-.tmer*  hujus  ^caccarii,  coram  baronibas 
praed',  assidentibus  eis  pned'  justiciar'  de  utro- 
que banco,  ars;umentari  interim  publice  andi- 
antUr;  ac  iid'  barones,  cum  itsd' justiciar*  inde 
deliberent,  eo  quod  nuUus  in  lege  peritus,  vel 
de  consilio  ipsius  domini  reg*,  vel  de  consilio 
diet'  Joliannis  Uampdt  n  adhuc  auditur,  et  bn- 
joaes  hie  inde  non  advlsantur,  &c.  Posteaq* 
medio  tempore  in  pred' octab'  sancti  Michaehs, 
et  praHl'  octab'  sancti  Hilarii,  turn  Attomat'  et 
Solicit  a  tor  ipsius  domini  reg*,  quam  duo  legis 
periti  de  con«iiio  prsd'  Johannis  Hampden,  in 
nracmissis  exisitt'n'  ex  parte  ejnsd'  Johannis 
Hampden,  duodecim  separal*  didbus  in  prasd' 
•earner'  Scaccarii,  coram  baronibus  hii^us  Scac- 
catii,  assidentibus  eis  tunc  ihi(^'  prsd' justiciar' 
da  utroq'  banco,  dc  prasd'  mater'  in  lege  et  ce- 
teris pra!mist»is  (reciuto  tunc  ibid'  record'  pned') 
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ad  largnm  et  samrnat*  argmnentari  qoidq*  tadm 
ex  utraq*  parte  dioere  potaisseot  aat  vol«er^, 
palam  et  singolatim  audit*  fuer^.  £t  pned*  At- 
tomat*  et  Solicitator  general'  diversa  et  qastiss- 


piuriroa  record',  brevi.i,  cimimiasion',  et  pr 
den'  tarn  hujus  Scaccarii,  quam  cor*  CaiiccUar^. 
cm'  de  Banco  Iteg\  ac  de  Commo'  BaBco% 
mater'  in  lege,  et  cetera  premiaaa  in  separxK 
breribus  return',  et  scfaeduhs  praed'  cooteot',  ez 
parte  diet'  domini  reg'  prohan',  confirmao',  ec 
manutenen*,  ad  tune  et  ibid'  prodaser*,  osceo- 
ser*,  et  exposuer';  et  ad  pned'  octabas  sancu 
Hilar'  praed'  Johannes  Hampden  ▼enit  bic  ut 
prius,  et  quia  barones  hie  uiterina  se  adrisar* 
volunt  de  et  super  premtssis  piiuaquam  jodi- 
cium  inde  reddtint,  dies  uiterios  dat'  eat  prc^at' 
Johanni  Hampdeo,  eod'  statu  quo  naoc  hic,  asq* 
a  diePascha  m  qumdecim  dies,ut  dicti  baiowea 
interim,  com  nrefat'  justiciar^  de  utroq*  banco 
ulterius  deiih^ent,  eo  quod  iidem  barones  h>e 
inde  nondom,  6cc.     Ad  quem  diem  prad*  Jo- 
hannes Hampden  venit  die  ot  pritn,  et  quia  ba- 
rones bic  ulterius  se  adviaare  volunt  de  et  super 
pre  missis  priusquam  jutlicioni  inde   reddani^ 
dies  ulierius  dat'  eat  eid' Johanni,  eod'  statn  qao 
nunc  hie,  u«q'  in  cro*  sancte  Trin',  et  diet'  ba- 
rones ioterim  cum  preiiit*  josliciar*  de  utroq* 
banco  ulterius  inde  detiherent,  eo  qood  lideai 
justiciar'  hie  inde  nondum,  &c.  Ad  quem  diem 
pred'  Johannes  Hampden  venit  hie  ut  prius,  ec 
super  hoc  vi^is  premissis,  et  per  barones  hie 
plene  intellectis,  habitaque  inde  matura  dehbe- 
raiione  cum  praed' justiciar'  de  atroqoe  banco, 
ac  post  argumenta  tarn  per  eosd*  josticiar',qitaai 
per  pred'  b»rones  sin)!ulatim  iu  pred'  camci' 
Scaccarii  publice  inde  lact*,  videtur  inde  bvro- 
nibus,  ex  advis  im<>nto  justiciar'  pred%  qand  se- 
paral' brevia  pred',  et  return'  er*raud*,  ar  sche- 
dule pred'  eiad*  annex',  ac  mater'  in  ei«d'  cot»- 
tent',  suthcicn'  in  lege  exist unt  ad  pre^'Jo- 
hannem  Hampden  de  pred*  vigint,  solid,'  super 
ipsuni  in  forma  et  ex  causa  pred*  assessat'  one- 
rand*.     Ideo  oonsiderat'  est  per  eoad'  barones, 
quod  praed'  Johannes  Hampden  de  eisd*  vigiot' 
solid*  oneretur,  et  ex  inde  satisfaciet,  &c. 


148.  The  Trial  of  John  Lilburx  and  John  Wharton,  for  Printing 
and  Publishing  Seditious  Books.  In  the  Star-Chamber: 
13  Charles  I.  a.  d.  1637.    [\\'ritten  by  John  Lilburn.] 

BEFORK  the  Lord  Archbishop  ofCanterbury; 
the  Lord-Keeper,  lord  Coventry;  ihe  Lord- 
Treasurer,  bi-bop  of  Lfindon ;  the  lord  Privy- 
Seal,  eurl  of  Manchester;  the  Earl- Marshal, 
earl  of  Arundel;  the  earl  of  Salibbury ;  tlie 
earl  of  Dorset;  lord  Cottington;  lord  New- 
burgh ;  Lord  Chief- Juitice  Bramstou ;  sir  Henry 
Vane;  Mr.  SecrcUiry  Cooke;  Mr.  Secretary 
Windebank;  Judge  Jones^and  others. 

Upon  Tuesday  the  llth  or  12Lh  Dec.  16d7» 
J  was  treacherously  and  Judasly  betrayed  (by 
one  that  I  supposeil  to  be  my  friend)  into  the 
hands  of  the  pursuivaut,  with  four  of  his  asaist- 
antSy  as  I  was  walking  in  Soperlane  with  one 


John  Chilhurue^  servant  to  old  Mr.  Joha 
Wharton,  in  Bow-lane,  a  hot-presser.  And 
about  twelve  of  the  clock  tlie  neat  day,  I  nas 
committed  to  the  Gute>house«  by  bir  Joha 
Lamb,  the  prelate  of  Canterbury's  cbaoceltor, 
with  others,  without  any  examwation  at  alL 
tor  sending  of  factious  and  scandalous  Boob 
out  of  Holland  into  Eojgland.  AaH  having  not 
been  at  the  foresaid  prison  above  three  days,  I 
was  removed,  by  a  warrant  from  the  Lords  of 
the  Council,  to  the  Fleet,  where  I  now  reimiin. 
And  af^er  my  being  there  some  time,  I  di«w  a 
Petition  to  the  Lords  of  the  Council  for  »« 
liberty;  and  tbcic  Answer  to  it  was.  that  1 
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ihould  be  examined  before  sir  John  Banks,  the 
kiii^&  Attnjrney :  Ttie  copy  ot'  which  Examina- 
tion thus  I'ol  low». 

Upon  Tuesday  the  14th  Jan.  1637,  I  was 
had  to  sir  John  Banks  the  Atiorney*General*s 
chamber,  (oow  Lurd  Chiet- Justice  of  tlie  Court 
of  Pleas)  and  was  referred  to  be  examined  by 
Mr.  Cockshey  his  chief  clerk ;  and  at  our  first 
coming  Uigjettier,  he  did  kindly  iotreat  me,  and 
made  me  sit  down  by  him,  and  put  on  my  hat, 
and  began  with  me  after  this  manner;  Mr. 
Lilburn,  what  is  your  Cftristiaii  nameP  I  said 
John. — Did  you  live  in  London  before  you 
went  into  Holland?  Yes,  that  I  did. — Where? 
Near  London-stone. — With  whom  there?  With 
Mr.  Thomas  llewson. — What  trade  is  he?  A 
dealer  iu  cloth,  I  told  him. — How  long  did  you 
strvehim?  About  Ove  years. — How  came  you 
to  part?  After  this  manner:  I  perceiving  my 
master  had  an  intention  to  leave  off  his  trade, 
I  oiteo  moved  him  that  1  might  have  my  liberty, 
to  provide  for  myself,  and  at  the  last  he  con- 
descended unto  it :  and  so  I  went  into  the 
country,  to  have  the  consent  of  my, friends; 
and  after  ttiat  went  into  Holland. — W^here 
were  you  thei^e?  At  Rotterdam. — And  from 
thence  yoii  went  to  Amsterdam?  Yes,  I  was 
at  Amsterdam.  —What  books  did  you  see  iu 
Holland?  Great  store  of  books,  for  in  every 
bookseller's  shop  as  1  came  in,  there  were  great 
store  of  books. — I  know  that,  but  I  ask  you,  if 
you  did  see  Dr.  Bastwick's  Answer  to  my  mas- 
ter's Information,  and  a  Book  called  his  Litany  ? 
Yes,  I  saw  them  there;  and  if  you  please  to  go 
thither,  you  may  buy  an  hundred  of  them  at 
the  booksellers,  if  you  have  a  mind  to  them.-* 
Have  you  seen  the  "  Unbishoping  of  Timothy 
aiid  Titus,''  the  *«  Lookiug-ftlass,"  and  a  "  Bre- 
Tiate  of  tlie  Bishop's  late  Proceedings"?  Yes,  I 
have,  and  those  also  you  may  have  there,  if 
you  please  to  send  for  them. — Who  printed  all 
those  books?  I  do  not  know. — Who  was  at  the 
charges  of  printing  tlieni?  Of  that  I  am  igno- 
rant.— But  ojd  you  not  send  over  some  of  these 
books?  I  sent  not  any  uf  tliem  over.— >Do  you 
know  one  Hm'gu»t  there?  Yes,  I  did  see  such  a 
wan. — Wliere  did  you  see  him  ?  I  met  with 
him  one  day  accidentally  at  Amsterdam. — How 
oft  did  you  see  him  there?  Twice  upon  one 
day.^-But  did  not  he  send  over  books  ?  If  he 
did,  it  is  notliing  to  me,  for  his  doings  are  un- 
known to  me.— But  he  wrote  a  letter,  by  your 
directions,  did  he  not?  What  he  writ  over  I 
know  no  more  than  you. — But  did  you  see 
him  no  where  else  there?  Yes,  I  saw  him  at 
Rotterdam. — What  conference  had  you  with 
him?  Very  little :, but  why  do  you  ask  me  all 
tliese  questions  ?  these  are  beside  the  matter 
of  my  imprisonment;  I  pray  come  to  the  thing 
for  which  I  am  accused,  and  imprisoned.-r-No, 
these  are  not  beside  the  business,  but  do  belong 
to  the  thing  for  which  you  are  imprisoned. 

But  do  you  know  of  any  that  sent  over  any 
books?  What  other  men  did,  doth  not  beloog 
to  me  to  know  or  searcli  into ;  sufficient  it  is 
for  me  to  look  well  to  my  own  occasions.— 
Well,  here  is  the  Examination  of  one  Edmund 


Chilliogton,  do  you  know  such  a  one  ?  Yes.— • 
How  long  have  you  been  acquainted  with  him? 
A  little  iMffure  I  went  awny,  but  how  long,  I  do 
not  certainly  know. — Do  you  know  one  John 
Wharton?  No,— Do  you  not?  he  is  a  hot- 
presser. — I  know  him,  but  I  do  not  well  re- 
member his  other  name. — How  long  have  you 
been  acquainted  with  him,  and  how  came  you 
acquainted  ?  I  caunot  well  tell  you. — How  long 
do  you  think  ?  I  do  not  know.^-What  speeches 
liad  you  with  Chillington  since  you  came  to 
town  ?  I  am  not  bound  to  tell  you :  but  sir  (as 
I  said  before)  why  do  you  ask  me  all  these  ques- 
tions ?  these  are  nothing  pertinent  to  my  im- 
prisonment, for  I  am  not  imprisoned  for  know* 
mg  and  talking  with  such  and  such  men,  but 
for  sending  Over  Books ;  and  therefore  I  am 
not  willing  to  answer  you  to  any  more  of  tliese 
questions,  because  I  see  you  go  about  by  this 
Examination  to  ensnare  me:  for  seeing  the 
things  for. which  I  am  imprisoned  cannot  be 
proved  against  me,  you  will  get  other  matter 
out  of  my  examination :  and  therefore  if  you 
will  not  ask  me  about  the  thing  laid  to  mv 
chai^ge,  I  shall  answer  no  more :  but  if  you  will 
ask  of  that,  I  shall  then  answer  you,  and  do 
answer  that  for  the  thing  for  which  I  am  im* 
prisoned,  which  is  for  sending  over  books,  I  nm 
clear,  for  I  sent  none;  and  of  any  other  matter 
that  you  have  to  accuse  me  of,  I  know  it  is 
warrantable  by  the  law  of  Qod,  and  I  think  bj 
the  law  of  the  land,  that  I  may  stand  upon  my 
just  defence,  and  not  answer  to  your  interroga-* 
tories;  and  that  my  accusers  ought  to  bt 
brought  iiice  to  face,  to  justify  what  they  ac» 
cuse  me  of.  And  tliis  is  all  the  answer  that  for 
tlie  present  I  am  willing  to  make :  and  if  you 
ask  me  of  any  more  things,  I  shall  answer  you 
with  silence. — ^At  this  he  was  exceeding  angry, 
and  said,  there  would  be  a  course  takeii  with 
me  to  make  me  answer.  I  told  him,  I  did  not 
regard  what  course  they  would  take  with  me  ; 
only  this  I  desire  you  to  take  notice  of,  that  I 
do  not  refuse  tb  answer  out  of  any  cdntempt, 
hut  only  because  I  am  ignorant  of  what  belong* 
'to  an  Examination,  (for  this  is  the  first  time 
tliat  ever  I  was  examined ;)  and  therefore  I  am 
unwiUing  to  answer  to  any  impertinent  ques- 
tions, for  fear  that  with  my  answer  I  may  do 
myself  hurt. — ^I'his  is  not  the  way  to  get  liberty ; 
I  had  thought  you  would  have  answered  punc* 
tually,  that  so  you  might  have  been  dispatched 
as  shortly  as  might  be.  I  have  answered  punc- 
tually to  the  thing  for  which  I  sou  imprisoned 
and  more  I  am  not  bound  tz  answe.r,  and  for 
my  liberty  I  must  wait  God's  time. — You  had 
better  answer,  for  I  have  two  Examinations 
wherein  you  are  accused.  Of  what  am  I  ac* 
cused  ? — Chillington  hath  accused  you  for  print* 
ing  ten  or  twelve  thousand  of  books  in  Holland^ 
and  that  they  stand  you  in  about  80/.  and  that 
you  had  a  chamber  at  Ajir.  John  Foot's  at  Delft, 
where  he  thinks  the  books  were  kept,  and  that 
YOU  would  have  printed  the  "  Unmasking  of  the 
Mystery  of  Iniquity,"  if  you  could  have  fpt  e 
true  copy  of  it.  I  do  not  believe  that  Chilling- 
ton said  any  such  things ;  aud  if  he  did|  I  know 


1819]    STATE  TRIALS,  13  CfiAftLss  I.  ia$7 ^Trkd^ifJMlmm,  MlWhartah    [1320 

and  am  sore,  that  they  are  all  of  tUtnt  lies. —  ^  for  to  write  n  bM,  «nd  tbertfbtt  they  went 
Yod  received  money  uVMt.  N'»  Imrton  sinre  you  |  irbfiUt  to  nmkenie  iM-trny'my  cum  tnnocMKy, 
cftne  to  tmvn,  did  yoti  ni>t  ?  What  U  I  di<i  ^— It  i  tliat  so  they  might  ground  the  btil  upon  niy<m» 
wM  tor  bookft?  I  flo  not  mny  so. — lor  mhui  8<*rt  words :  ut»d  ot  the  eotrance  ofni)  appeimDCe, 
oi'  boaks  wiis  ii  ?  1  do  iva  any  it  was  ti»r  auy,  I  ihe  clerU  and  I  had  a  fhwil  pf  di*cubn«,  (the 
and  I  hnve  already  ttU»Merid  yoo  till  tlmttur  I  particula«B  whereof  tor  brevity  sakb  I  now 
the  present  I  Imve  to  nnswer;  and  if  ti*at  will  t  omit  ;>  boi  in  theconcinsion  Uv  dcmnnded  no- 

gire  you  content,  weU  and  pood;  if  not,  do  j ""-   '" '* ' 

what  you  plcnse. — If  jou   wiii  not  answer  no  j 
more  (here  I  told  him,  if  I  had  thought  he 


would  have  intihted  u[)on  such  impertinent  ques- 
tions, I  would  not  hii\e  given  hitn  so  many  an- 
awen*)  we  have  power  to  send  you  to  the  place 
from  u  hence  you  cume.  Yoo  may  do  yonr 
pteasore,  said  l.*-8o  ije  called  in  auger  for  my 
keeper,  and  gu\e  hiza  a  strict  chnrj^e  to  look 
well  to  me.  1  said,  the^v  should  not  fenr  my 
running  away.  And  so  1  was  sent  down  to  atr 
John  Banks  himself.  And  after  he  had  read 
«iver  what  his  man  hod  «>rit,  he  called  me  in, 
arnd  said,  1  \  enceive  you  are  uuwilling  to  con- 
ftn  the  rrutb. 

Ititburn.  No,  sir,  I  have  spoken  the  (rath. 
Sir  John  Buiikw.  Thifc  is  j-our  Kxaminntiim  is  it 
not  f  What  your  man  huih  writ,  I  d«»  not  know. 
•*-Come  near,  smd  see  that  I  rrad  it  right,  Sir,  1 
d(>noto\vii  it  tor  my  Exaroinution,  foryour  man 
ba^h  writ  what  it   plcrscd  him,  and  hath  not 


ncy  of  me,  Ibr  eDieriniK  of  my  appearance :  and 
I  told  him  I  was  but  a  youttg  nnin,  and  a  pvi- 
Sf>ner,  and  money  was  not  very  plentiful  with 
me,  and  tberoforv  1  would  not  part  with  any 
money  upon  such  terms.  Weil  (»aid  he)  if  you 
will  not  pay  your  ^,  I  will  dash  out  yoor  namo 
aj^in.  i>o  what  you  please  (said  I)  1  care  not 
if  yoo  do;  so  he  made  complaint  to  Mr.  Goad, 
the  aMi>ter  of  the  oliice,  ihut  I  refused  to  «otcr 
my  appearance.  And  then  I  was  brought  be- 
t«>rc  him,  and  ho  demanded  of  me  what  my  Lii- 
sineas  was  ?  I  told  him,  1  had  no  business  with 
him,  but  I  was  a  priiMMier  in  the  Fleet,  and  was 
sent  fur,  but  tu  whom  and  to  what  end  1  do  not 
know,  and  therrfure  if  he  had  nothing  to  say  to 
me,  i  had  no  business  t^ith  him.  And  then 
one  of  the  c!erk*»  said,  1  was  to  be  examined. 
Then  Mr.  Gnad  said,  tender  him  the  book  :  so 
I  looked  nnother  way,  ns  though  I  did  not  ;:ive 
ear  to  whut  he  said ;  and  then  he  bid  me  pull 
off  my  s;love,  and  lay  my  hand  upon  the  bmik. 


writ  my  answer ;  for  iny  answer  was  to  him,  j  What  to  do,  sir?  said  I.     You  mu^t  swear. 


and  so  it  is  to  you,  that  for  ihethio^  for  wliich 
I  am  imprisoned  (uhich  i»  for  sending  over 
Books)  I  am  clear,  for  1  did  not  send  nay,  and 
for  any  other  matter  that  is  laid  to  my 
cJharge,  I  kuow  it  is  warniutabieby  the  law  of 
God,  and  I  think  by  the  hw  of  the  land,  for 
Ike  to  stand  upon  my  just  defence,  and  that 
my  accusers  ought  to  be  broi^ght  face  to  t\\c^f 
to  justitV  what  they  accuse  me  of:  and  this  is 
all  that!  have  to  sny  for  the  present. — You 
must  set  your  hand  to  this  your  Examination. 
1  beseech  you,  sir,  pardon  me,  I  will  set  my 
liand  to  nothing  hut  what  I  have  now  sa^d. — 8o 
he  took  the  pvn  and  writ,  *  'I  he  examined  is 
•  unwilling  to  answer  lo  auy  t'ui'g  but  that  for 
^which  he  is  impri>«»m'd.'  Now  you  will  set 
your  hand  to  it;  1  am  not  willing,  in  regard  1 
4o  uot  own  that  which  your  roan  hath  writ ; 
but  if  it  pleaie  you  to  lend  me  the  pen,  I  will 
wniemy  answer,  and  set  my  hand  to  it.  i?o 
he<;nve  me  the  pen,  and  I  begun  to  i*rite  thus: 
•^The  Answer  of  me,  John  Lilburn,  is,*  and  here 
be  took  the  pen  from  me,  and  said  he  could 
not  stay,  that  was  tuiTicienl.  Then  one  of  my 
keepers  asked  him  if  ihey  might  have  me  back 
Again  ?  And  he  said  yea ;  for  he  had  no  order 
for  my  inlargrment. 

And  plwitit  ten  or  twelve  days  after,  I  was 
had  torth  to  Grays-Inn  again  ;  and  when  I 
Came  there,  I  wa-*  had  to  the  Star-Chamber 
ofiice ;  and  being  there,  as  the  order  is,  I 
must  enter  my  appearance,  they  told  me.  I 
■aid,  To  v»hat?  For  I  i»as  never  servM  with 
anv  >'Jbptpna ;  ireitt»er  was  there  any  bill  pre- 
ftrred  against  me,  that  1  Hid  hear  of.  One  of 
the  rlerk*.  t  Id  me,  I  must  first  be  examined, 
and  then  s:r  Johu  would  n»ake  the  hill.  It 
ieems  th^y  had  no  grounded  matter  against  me 


said  he.  lo  wimt?  *  That  you  shall  make  true 
*  answer  to  all  tilings  that  are  asked  you.* 
Must  I  so,  bir  i  but  before  1  swear,  I  will  know 
til  what  1  most  swear.  As  soon  as  you  have 
sworn,  you  shall,  but  not  before.— To  that  I 
answered,  sir,  I  am  tmt  a  young  man,  and  do  not 
well  know  what  belongs  to  the  nature  of  an 
onth,  and  therefore  before  I  swear,  I  nil!  be 
better  advi^ied.-— Saith  he,  how  old  are  yon  ? 
About  QO  years  old,  I  told  him. — You  have  re- 
ceived the  Sacrament,  have  you  not  ?  Yes,  that 
I  have. — And  you  have  heard  the  ministers  de- 
liver God's  word,  have  you  not  ?  1  have  heard 
sermons.  Well  then,  you  know  the  holy  Evan- 
gelists ?  Yes,  that  1  do. — Bm,  sir,  though  I 
have  received  the  Sacrament,  and  have  heard 
sermons,  yet  it  doth  not  therefore  ftiUow  that 
I  am  bound  to  take  an  oath,  which  I  doubt  of 
the  lawfulness  of. — Look  yoti  here,  said  he 
(and  with  that  he  opened  the  book),  we  desire 
you  to  swear  by  no  torei)in  thing,  but  to  swear 
tiy  the  h"ly  Evangelists.— Sir,  1  do  not  doubt 
or  qut&tion  that ;  1  question  how  lawful  it  is  for 
me  to  swear  to  I  do  not  know  what.— So  some 
of  the  clerks  hegan  to  reason  with  me,  and  told 
me  every  one  tO(»k  that  oath:  and  would  I  be 
wiser  than  all  other  men  ?  I  told  them,  it  made 
no  mstter  to  me  what  other  men  do;  but  be- 
fore I  swear,  I  iniil  know  better  grounds  and 
reasons  than  other  men*»  practices,  to  convince 
me  of  the  law  fulness  of  su«  h  an  oat  ,  to  swear 
I  Jo  not  know  to  what. — So 'Mr.  Goad  bid 
them  hold  their  peace,  he  was  not  lo  convhice 
any  man%  coi  science  of  the  l.iwfulness  of  it, 
hut  (»n'y  to  orter  and  tender  it.  Will  you  take 
it  or  no,  ^aith  he?  Sir,  I  w*ill  be  better  adinsed 
first :  NX  her<  upon  there  wfls  a  messenger  sent 
to  sir  John  Bai^ks;  to  certify  hhn,  that  I  would 
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nottlike  Ch« ScM^Ohnteber  oath;  and  also  to 
know  of  him  what  <houkl  be  done  with  me.  So 
I  looked  1  should  be  commhted  clote  prisoner, 
or  worse.  And  about  an  boor  after  came  Mr. 
Cookthe^,  sir  John's  chief  clerk ;  What,  said  he^ 
Air.  Lit  burn,  itfreems  you  will  not  take  your 
Oath,  to  make  true  answer  f  I  told  hifb,  i 
would  be  better  advised  before  I  took  such  an 
oath.  Well  iheo,  seith  he,  you  must  go  from 
whence  you  came. 

Upon  Friday  the  0th  of  Februai^,  in  the 
morning,  one  of  the  odicers  of  tbe  Fleet  came 
to  my  chamber,  and  bid  me  get  up  and  make 
file  ready  to  ^  to  tbe  Star-Chiimber-Bar  forth- 
with. 1  having  no  time  to  fit  myself,  inade 
Rie  ready  in  all  haste  to  go.  And  being  ar  the 
bar,  sir  John  Banks  laid  a  verbal  accusation 
against  me ;  which  was,  4hat  I  refused  to  An- 
swer, and  also  to  enter  my  appearance,  and 
that  I  refmed  to  take  ther^ear-Chamber  oalh  : 
and  then  was  read  tbe  Affidavit  of  one  Edmond 
ChMincton,  botron-seiler,  made  against  Mr. 
John  Wharton  and  myself;  the  sum  of ^liich 
WHS,  that  he  and  1  hsA  printed  at  Rotterdam,  in 
Holland,  Dl*.  Bastwick's  Answer,  and  i)is  Lita- 
ny, and  divers  other  scandalous  Books.  And 
then  lifter  I  obtained  leave  to  speak,  I  said. 
My  noble  lords,  as  for  that  affidavit,  it  is  a  most 
ftilse  lye  and  untrue. 

•Lord^Kteper.    Why  will  you  not  answer  ? 

lAlbum,  My  honourable  lortl,  I  have  an- 
swered fblly  be^jre  sir  John  Banks  to  nil  things 
that  belong  to  'tne  to  answer  unto :  and  for 
other  things,  which  concern  other  men,  I  have 
nothing  to  do  with  them.— But  why  do  you  re- 
fuse to  tnke  the  Star-Chamber  oath?  Most 
noble  lord,  1  refused  upon  ciiis  ground,  because 
that  when  I  was  examined,  thougii  I  had  fully 
answered  all  things  that  belonged  to  ^e  to  an- 
swer nnto,  and  had  cleared  myself  of  the  thing 
for  which  I  am  imprisoned,  winch  was  for  fend- 
ing Books  out  of  Holland,  yet  that  would  not  sa- 
tisfy and  give  content,  but  other  thiiv;s  were  pat 
unto  me,  conceniiug  other  men,  toinsnnre  me,' 
and  pet  hinh-r  matter  against  me ;  which  I 
perceiving  refused,  being  not  bound  to  Snswer 
to  such  things  as  do  not  belong  unto  me. 
And  wfthnl  1  perceived  the  oath  to  be  an  oath 
of  inquiry ;  and  for  the  lawfulness  of  which  oath, 
I  have  no  warrant ;  and  upon  these  grounds  I 
did  and  do  still  refuse  the  oath, — ^U|)on  this 
some  of  the  king's  counsel  and  some  of  the 
iottis  spoke;  Would  I  condemn  and  contradict 
the  laws  of  the  land,  and  bewibcr  than  all  other 
men  to  reffise  that  which  is  the  oath  of  the 
court,  administered  unto  «ill  that  come  there  ? 
*  Lord  Keeper.  Well ;  tender  him  the  book. 
♦^I  standing  against  the  prelate  of  Canterbury's 
back,  he  looked  over  his  shoulder  at  me,  and 
bid  me  puU  off  my  glnve,  and  lay  my  hand  upon 
the  book.  Unto  whom  I  replied,  Sir,  I  will  not 
swear;  and  then  directing  my  speech  unto  the 
lords,  I  said,  Most  honourable  and  noble  lords, 
with  all  rfverence  and  submission  unto  your 
honours,  submitting  my  body  unto  your  lord- 
ships pleasure,  and  whatsoever  you  please  to 
inflict  upon  it,  yet  must  I  refuse  use  oath. 


My  LordS)  said  tbe  Aapch  Prelave,  (in  a  da- 
riding  manner)  do  jou  hear  him  f  be  saith,  with 
^1  reverenoe  and  submission  he  refuseth  the 
oaih. 

Well,  com«,  eome,  (said  my  Lord  Keeper), 
submit  yourself  unto  the  court. 

LUkum.  Most  noble  lords,  with  all  willing-* 
ness,I  submit  my  body  unto  yuur  honours  plea- 
sure ;  but  for  any  other  submission,  most  ho- 
nourable lords,  I  am  conscious  unto  myself, 
that  I  have  done  nothing  tliat  dntU  deserve  a 
convention  before  this  illustrious  assembly  ; 
and  therefore  for  me  to  submit  is  to  submit  I 
do  not  know  wherefore. 

Earl  of  Donet.  My  lords,  this  is  one  of 
their  pnvate  sprnts ;  do  you  hear  him,  how  he 
stands  in  his  own  iostiiicalion  }  Weil,  my  lords, 
said  the  great  prelate,  this  fellow  (meaning  me)  ■ 
liath  been  one  of  the  notorioosest  dispersers  oV 
libellous  Books  that  is  in  the  kingdom;  and  that 
is  the  father  of  them  all  (pointing  to  old  Mr. 
Wharton). 

Liihum,  Sir,  I  know  yon  are  not  able  to 
prove,  and  to  make  that  good  which  you  have 
said. — I  have  testimony  ufit,  said  lie.  Then, 
said  I,  produce  them  in  the  face  of  tbe  open 
court,  that  we  may  see  what  thoy  have  to  ac- 
cuse me  of;  and  I  am  ready  here  to  answer  for' 
myself,  and  to  make  my  just  deduce.— With' 
this  he  was  silent,  and  said  not  one  word  more 
to  me ;  and  then  they  asked  my  fellow  soldier, 
old  Mr.  Wharton,  whether  he  would  take  the 
Oath ;  whidi  he  refused,  and  began  to  tell  them 
of  the  Bishop's  cruelty  towards  htm ;  and  that 
they  had  had  him  in  five  several  prisons  within 
tlie^e  two  years,  for  refusing  the  Oath.— And 
then  there  was  silence ;  afrer  which  was  read 
how  the  court  had  proceeded  against  some  that 
had  hnrboured  Jesuits  and  Seminary-priests 
(those  traitors)  who  refused  to  be  exsminod' 
upon  oath ;  atid  in  regard  that  we  refused  Uke- 
wise  to  be  examined  upon  oath,  it  was  fit,  they 
said,  that  we  slinuld  be  proceeded  against,  as 
they  were.  So  they  were  tbe  ][^secedent  by 
wliich  we  were  censured,  though  their  cause 
and  oars  be  much  unlike,  in  regard  theirs  were 
little  better  than  treason;  but  our  crime  was  so 
fiir  from  treason  that  it  was  neither  against  the 
glory  of  God,  the  honour  of  the  king,  the  laws  of 
the  land,  nor  the  |Ood  of  the  commonwealth :  but 
father  for  the  mamtnining  of  the  honour  of  them 
ail,  as  all  those  that  read  the  books  without  par- 
tial affections  and  prejudicate  hearts  can  wit«* 
ness  and  declare ;  and  if  the  books  had  had  any 
treason,  or  any  thing  agninst  the  law  of  the  land 
in  them,  yet  we  were  but  supposedly  gniliy ;  fof 
the  things  were  nevet  fully  proved  against  us. 
Indeed  there  were  two  Oaths  read  in  court, 
which  tbcy  said  were  sworn  against  us  by  one 
man,  but  he  was  never  brought  face  to  face,  and 
in  both  his  oaths  he  hath  forsworn  hirasell^  as 
in  many  particulars  thereof  we  are  both  able  to 
make  good. — In  the  ctjndusion,  my  Loi-d  Keep- 
er stood  up,  and  said.  My  Lords,  i  hold  it  fit, 
that  they  should  be  both  for  their  contempt 
committed  dose  prisoners  till  Tuesday  next; 
and  if  they  do  not  conform  themselves  betwiit 
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this  and  tbea  to  take  the  Oath,  aad  yield  to  be 
eiaiuined  before  Mr.  Goad,  iben  that  they 
shall  be  brought  hither  ag;aiii,aad  ceosoredy  and 
matle  an  example.  Unco  which  they  all  agreed; 
ai).i  «o  we  wi*re  commitied  clo«e  prisoners,  and 
no  friends  admitted  to  come  anto  os. 

In  Camera  Stellat'  coram  C^ncilio  ibidem  9. 
die  Fe»>r.  anno  13  Car.  rejtis. 

*  U|k>n  Informntion  tbis  day  to  tbis  boDour- 

*  able  c><a»t,  by  sir  John  Banks,  knieht,  his  ma- 
'jto<y*s  Attorney  Oeuei  «i,  That  John  LiJbum 
'  auit  Juun  Whart'ju,  wtio  nr?  now  at  the  bar 

*  of  rhis  ( ourt,  were  the  24ih  of  January  last 
'  ur«u  ed  to  ite  examined  upon  Interrogatories 

*  tiMicitms;  tbeir  unlawful  printinie,  publis|fiug, 

*  an  i  «ttsoersiUig  of  libellous  and  sediUousBuoks, 

*  couciury  to  the  decree  of  tbis  Court,  which 

*  w-i>  vrritied  by  aftidavit:  and  being  brought 
'  up  to  the  lidire  to  appear  and  be  examined 

*  acconiingly«  ttie  said  1  jlbum  refused  to  ap- 

*  pear,  and  b<>th  of  them  denied  to  take  an  Oath 

<  (o  make  answer  U)  I<iterro|ratories.  as  appears 
'  by  Certificate  of  Mr.  Gtiad:   it  was  humbly 

*  pr  lyed  ti  a  their  apfiearance  may  be  recorded, 

*  Uie/  being  now  present  in  court,  and  that  they 

<  may  now  liave  their  oaths  tendered  unto  them ; 
'  which  it  they  shall  refuse  to  tike,  that  then 
'  this  court  will  proceed  to  a  censure  against 

*  them  for  their  high  conienpt  therein,  as  hath 

*  beiQ  used  in  like  cases,  which  the  court  held 

*  fit:  and  b^th  therefore  ordered,  I  hat  tlieir  ap> 
'  pearance  shall  be  recorded,  as  is  desired.  And 

*  tor  that  the  said  Delinquents  do  now  again 
'  most  contemptuously  refuse  tu  take  llieir  Oatlis 
'  now  tende^c^d  to  them  in  open  court,  their 

*  lordships  have  further  ordered.  That  the  said 
'  Lilburn  and  Wharton  shall  be  remanded  to 

*  the  priftoo  of  the  Fleet,  there  t<»  r<>roain  close 
'  prisoners  until  they  conform  themselves  in 
'  obedience  to  take  their  oaths,  and  be  exa- 
'mined;    and  that  uiless  tliey  do  take  their 

*  oatlis,  and  yield  to  be  examined  by  Monday 
'  night  next,  their  lordships  will,  on  the  last  sit- 
'  tiug  of  this  term,  proc^  to  censure  against 
'*  them  for  tlieir  contempts  therein,  as  is  de- 

*  sired.* 

And  upon  Monday  after  we  were  bad  to 
GrayVInn,  and  I  being  the  first  there,  Mr- 
Goad  said  to  me,  according  to  tlie  lords  order 
upon  Friday  last,  I  have  sent  for  you  to  tender 
the  Oath  unto  you. — Sir,  1  beseech  you,  let  me 
hear  the  lords  order.  So  he  caused  it  to  be  road 
unto  me,  and  then  tendered  me  the  book.  Well, 
sir,  said  I,  I  am  of  the  same  mind  I  was;  and 
withal  I  understand,  that  this  Oath  is  one  and 
the  same  nith  the  High  Commission  Oath, 
which  Oath  I  know  to  be  both  against  the  law 
of  God,  and  the  law  of  the  land ;  and  therefore 
in  brief  1  dare  not  tak<^  the  oath,  though  I  suffer 
death  for  the  refu-^l  of  it.  Well,  said  he,  I  did 
uot  send  for  y«iu  to  dispute  with  you  about  th« 
lawfulness  of  u,  but  only  according  to  lay  place 
to  tendt-r  it  unto  you.— Sir,  I  dare  not  take  it, 
though  I  lose  my  life  for  the  refusal  of  it.  So 
he  said,  he  had  uo  more  to  say  to  me ;  and  I 
took  my  leave  of  hiiD|  and  came  away,    /iud 


after  thftt,  caoM  the  old  mao,  Mr.  Wharton, 
and  it  was  tendered  unto  him,  which  he  refus- 
ed to  take :  and,  as  be  hath  told  me,  be  dc- 
dared  unto  him  how  the  bishops  had  him  ei^bt 
times  in  prison  for  the  refusal  of  it,  and  he  buf 
suffered  the  bishops  merciless  cruelty  for  many 
years  together,  and  he  would  now  never  uke 
It  as  long  as  lie  hved ;  and  withal  told  bio, 
that  if  there  were  a  cart  ready  at  the  door  to 
carry  him  to  Tyburn,  he  would  be  banged,  b^> 
fore  ever  be  would  uke  it.  And  this  was  that 
day*s  business. 

Upon  the  next  morning,  Feb.  Id,  about  seven 
a>clock,  we  were  had  to  the  Star-Cham ber  Bar 
again,  to  receive  our  Censure ;  and  stood  at 
the  bar  about  two  hours  before  sir  John  Banks 
came;  but  at  last  he  btgao  his  accusation 
against  us,  that  we  did  stUl  continue  in  our 
former  stubbornness.  And  also  there  was  aoi>> 
ther  Atbdavit  of  the  foresaid  £dmund  Chilling- 
ton's  read  against  us ;  tlie  sum  of  which  was, 
that  I  tiad  confessed  to  him,  that  I  Imd  printed 
Dr.  Bastwick*s  **  Answer  to  sir  John  Banks's 
Informntion,'*  and  his  ''  Litany  ;**  and  another 
Bo<«k,  *'  An  Answer  unto  certain  Objections ;" 
and  another  Book  of  bis  called,  **  The  Vaniiy 
and  Impiety  of  the  old  LiMoy  ;**  and  that  I  bad 
divers  other  books  of  Dr.  Bnstwick'^  a-prioting. 
And  that  Mr.  John  Wharton  liad  been  at  l^ 
charges  of  printing  a  Book  called,^**  A  Bre%iate 
'*  of  the  Bishops  late  Proceedings  ;**  and  ano- 
ther Book,  called  "  Sixteen  new  Queries,"  and 
divers  other  factious  Books:  and  that  ooe 
James  Ouldam,  a  turner  in  Westminster-hall, 
had  dispersed  divers  of  these  Books.  Then  I 
said  after  thb  manner :  Ma%t  noble  lords,  1  be- 
seech your  honours,  that  you  would  be  pleased 
to  give  me  leave  to  speak  for  myself,  and  to 
make  my  just  defence;  and  I  shall  labour  so 
to  order  my  speeches,  that  I  shall  not  give  your 
honours  any  just  distaste ;  and  withal  shall  do 
it  with  as  much  brevity  as  I  can.  So  having 
obtained  my  desire,!  bepm  and  said.  My  lords, 
it  seems  tliere  were  divers  Books  sent  out  of 
Holhmd,  which  came  to  the  bands  of  one  Ed* 
mund  Chilliiigton,  who  made  this  Aihdavit 
a^aixut  us  ;  and,  as  I  understand,  he  delivered 
divers  of  these  Books  unto  one  John  Cbilbume, 
servant  to  this  old  man  Mr.  Wharton ;  and  hi> 
master  being  in  prison,  he  dispersed  divers  of 
them  for  the  foresaid  Chillin^ton*s  use;  ahere- 
upon  the  Books  were  taken  m  his  custody :  be 
being  found  dispersini{  of  them,  goes  to  ooe 
Smitli,  a  taylor,  m  Bridewell,  (as  I  am  infonn- 
ed)  and  desires  him  to  get  his  peace  made  mth 
the  bishops.  Whereupon  he  covenants  with 
soine  of  the  bishops  creatures  to  betray  me  into 
their  hands,  being  newly  come  out  of  Holland, 
whidi,  (as  he  said)  did  send  oyer  tliese  Books. 
So,  my  lords,  he  having  purchased  his  own  li« 
Veny,  lays  the  plot  for  betraying  me,  and  I  «« 
taken  by  a  pursuivant  and  lour  others  of  his 
ossisuuts,  walking  in  the  streets  witii  the  fore- 
said John  Cbilbume,  who  had  laid  and  coo- 
trived  the  plot  before  (as  1  am  able  to  make 
good ;)  and  the  next  morning  I  was  committed 
by  sir  John  lA»h  to  the  Gate-houM.  Now^ia/ 
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lords,  I  do  protest  before  joor  honours  on  the 
word  of  a  Ubrtstian,  that  I  did  not  -send  over 
these  Books,  neither  did  I  know  the  ship  that 
brought  themt  nor  any  that  belongs  to  the  ship, 
nor  to  my  knowledge  did  never  see  with  my 
eyes,  either  the  ship,  or  any  that  belongs  unto  it. 
—And  being  at  the  Gate-nouse,  I  was  removed 
(by  »ix  of  your  honours)  to  the  Fleet,  at  which 
time  the  said  Chillington  was  removed  from 
Bridewell  to  Newgate ;  and  being  kept  close 
there,  he,  by  their  threats  and  persuasions,  and 
the  procuring  o(  iiis  own  liberty,  goes  and  ac- 
cuses me  for  printing  ten  or  twelve  thousand 
Books  in  Holland.  And  at  my  examination 
before  sir  John  Banks,  I  cleared  myself  of  that; 
and  upon  Friday  last  he  made  an  Affidavit 
against  roe,  in  which  he  hath  most  falsly  for- 
sworn himself,  and  to-day  he  hath  made  ano- 
ther, which  is  also  a  most  false  untruth :  and 
withal,  my  lords,  he  is  known  to  be  a  notorious 
lyin^  fellow,  and  hath  accused  me  for  the  pur- 
chasmg  of  his  own  liberty,  which  he  hsth  got. 
And  therefore,  I  beseech  your  honours,  to  take 
it  into  your  serious  consideration,  whether  I  am 
to  be  censured  upon  such  a  fellow's  Affidavit  or 
no. 

Then  said  the  Lord-Keeper,  Thou  art  a  mad 
fellow,  seeing  things  are  thus,  that  thou  wilt 
not  take  thine  Oath,  and  answer  truly. 

My  honourable  lord,  I  have  declared  unto 
you  the  real  truth;  but  for  the  oath,  it  is  an 
oath  of  inquiry,  and  of  the  same  nature  as  the 
liigh-Cominission  Oath ;  which  oath  I  know  to 
be  unlawful ;  and  withal  I  find  no  warrant  in 
the  Word  of  God  for  an  oath  of  inquiry,  and  it 
ought  to  be  the  director  of  me  in  all  things  that 
I  do :  and  therefore,  my  lords,  at  no  hand,  I 
dare  not  take  the  oath.  (When  I  named  the 
Word  of  God,  tlie  court  began  to  laugh,  as 
though  they  had  had  nothing  to  do  with  it.) 
My  lords  (said  Mr.  Goad)  he  told  me  yesterday, 
he  durst  not  take  the  oath,  though  he  suffered 
death  for  the  refusal  of  it.  And  with  that  my 
Lord  Privy-Seal  spoke :  Will  ypu  (said  he)  take 
your  oath,  that  that  which  you  have  said  is 
true  ?  My  lord  (said  I)  I  am  but  a  young  man, 
and  do  not  well  know  what  belongs  to  the  na- 
ture of  an  oath,  (Itut  that  which  I  have  said,  is 
a  real  truth)  but  thus  much;  by  God's  appoint* 
n>ent,  I  know  an  oath  ought  to  be  the  end  of 
all  controversy  and  strife,  Heb.  6, 16.  and  if  it 
might  be  so  in  tins  my  present  cause,  I  would 
safely  take  my  oath,  tlyit  what  I  have  said  is 
true.  So  they  spoke  to  the  old  man,  my  fellow- 
paroier,  and  asked  him  whether  he  would  take 
the  oath  ?  So  he  desired  them  to  give  him  leave 
Co  speak ;  and  he  brgnn  to  thunder  it  out  against 
the  Bishops,  and  told  them,  they  renuired  three 
oaths  of  the  king*s  subjects ;  namely,  the  oath 
of  Churchwardenship,  and  the  oath  of  Canoni- 
cal Ojbedience,  and  the  oath  ex  officio ;  which 
(said  he)  are  all  against  the  law  of  the  land,  and 
by  which  they  deceive  and  perjure  thousands  of 
the  king's  subjecDi  in  a  year.  And  withal,  my 
lords,  (said  he)  there  is  a  maxim  in  divinity, 
that  we  should  prefer  the  glory  of  God,  and 
the  good  of  our  king  and  couutB^i  before  our 


own  lives.  But  the  Lords  wondering  to  hear 
the  old  mftn  begin  to  talk  after  this  manner, 
commanded  him  to  hold  his  peace,  and  tu  an«- 
swer  them,  whetlier  he  would  take  the  oath  or 
no  ?  To  which>he  replied,  and  desired  tliem  to 
let  him  talk  a  little,  and  he  would  tell  them  by 
and  bye.  At  which  all  the  coun  burst  out  a* 
laughmg;  hut  they  would  not  let  him  go  on, 
but  commanded  silence  (which  if  they  would 
have  let  him  oroceed,  he  would  have  so  pep^ 
pered  the  Bianops^  as  they  were  nevtr  in  their 
lives  in  an  open  court  of  judicature.)  So  they 
asked  us  again,  whether  we  would  take  the 
oath?  Which  we  both  again  refused ;  and  withal 
I  told  them,  that  for  tlie  reasons  before  I  durst 
not  Uke  it.  Then  tliey  said,  they  would  pio* 
ceod  to  censure.  I  hid  them  do  as  tliey  nlvased, 
for  I  knew  niyself  innocent  of  the  thing  for 
which  I  was  imprisoned  and  accused  ;  but  yet, 
notwithstanding,  did  submit  my  body  to  their 
honours  pleasure.  So  tliey  censured  us  SOOi. 
a-piece;  and  then  stuod  up  judge  Jones,  and 
said,  It  was  fit,  that  1  being  a  young  man,  for 
example  sake,  should  hat  e  some  corporal  pu- 
nishment inOicted  upon  me.  So<  my  Censure 
was  to  be  whipt,  but  neither  time  nor  plactf 
allotted.  And  for  the  old  man,  in  regard  of  his 
age,  being  85  years  old,  tliey  would  spare  bis 
corporal  punishment,  though  (said  they)  he  de- 
serves it  as  well  as  the  other  (meaning  me,)  yet 
he  should  stand  upon  the  piUury :  but  I  could 
not  understand  or  perceive  by  my  censure,  that 
I  was  to  stand  upon  the  pillory.  And  when  I 
came  from  the  bar,  I  spoke  in  an  audible  voice, 
and  said.  My  lords,  1  beseech  God  to  bless 
your  honours,  and  to  discover  and  make  known 
unto  you  the  wickedness  and  cruelty  of  the 
prelates. 

In  Camera  Stellata  coram  Concilio  ibidem  1^ 
die  Febr.  anno  decirao  tertio  Car.  regis. 

*  Whereas,  upon  Information  to  this  Court 
'  the  ninth  of  this  instant  February,  by  sir  John 
'  Banks  knight,  his  majesty's  Attorney-Genera), 

*  that  John  Lilburn  and  John  Wharton,  then 
'  present  at  the  bar,  were  the  24(h  of  January 
'  last  ordered  to  be  examined  upon  Interroga^ 

*  tories  touching  their  unlawful  printing,  im- 

*  porting,  publishing,  and  dispersing  of  libellous 
'  and  seditious  Books,  contrary  to  the  Decree 
'  of  this  court,  %vhich  was  veriHed  by  Affidavit ; 
'  and  being  brought  up  to  the  office  to  appear 
'  and  be  examined,  the  said  Lilburn  refused  to 

*  appear,  and  both  of  them  denied  to  take  an 

*  oath  to  make  some  answer  to  interrogatories 

*  as  appeared  by  the  certificate  of  Mr.  Goady 
'  deputv-clerk  of  this  court :  the  court  did  on 

*  that  clay  order,  that  their  appearances  should 

*  be  recorded,  they  Deing  present  in  court  as 
'  aforesaid ;  and  that  in  respect  the  said  de- 
'  linquents  did  then  again  contemptuously  re* 

*  fuse  to  take  their  oaths  tendered  to  them  in 
'  open  court,  they  should  be  remanded  to  the 
'  prison  of  the  Fleet,  there  to  remain  close  pri- 
'  soners,  until  tliey  conformed  themselves  in 
'  obedience  to  take  their  oaths  and  be  examine 
f  ed;  and  that  uidett  they  did  take  their  oath% 
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•nd  yield  to  be  ciamined  b?  MoiMMT>mgbt 
ncou  tlicn  nest  fbUovfing,  and  now  tasi  past, 
their  lordships  would  on  this  sitting-day  pro> 
cec«i  to  a  censure  against  them  for  their  con- 
teasptA  therein.  Now  this  day  the  said  lit- 
bom  and  Wharton  being  ngain  broaglit  to  the 
bar,  liis  lanjesty's  said  aliomey  informed  this 
honourable  court,  that  they  still  continued  in 
thetr  fbrtner  obstinacy,  and  contemptuoualy 
refuted  to  take  their  oaths.«  to  make  true  an- 
swer to  the  interrngatfiries)  althouj^b  they  had 
been  sent  for,  and  their  oaths  assented  to  be 
given  unto  them  by  Mr.  Gond,  deputy  clerk 
of  this  court,  who  now  certi6ed  the  same  in 
ooart :  and  therefore  his  majesty's  said  Attor- 
ney humbly  pleaded  on  his  majesty's  behalf, 
that  their  lordshipQ  would  iu>w  proceed  to 
censure  against  the  said  delinquents,  for  their 
great  contempts  and  disobe«}ience  therein. 
Whereopon  their  lordships  endeavoured,  hy 
fair  perituations,  to  draw  them  to  conformity 
and  obedience,  and  witlial  ofllered,  that  if 
they  yet  would  submit  and  take  their  oaths, 
their  lordships  would  accept  thereof,  and  net 
proceed  to  censui^  agninst  them.  But  such 
was  the  insufferable  disobedience  and  con- 
tem^  of  the  said  delinquents,  that  they  still 
persottd  in  their  former  obstmncy,  ancl  wil- 
riiUy  refnsed  to  take  iheir  oaths.  In  respect 
whereof  the  whole  court  did  with  unanimous 
consent,  declare' and  adjudge  the  snid  Lilburn 
and  Wharton  guHty  of  a  very  hiuh  comtempt 
and  oiTence,  of  dangeroos  consequence  and 
evil  example,  and  worthy  to  undergo  very 
sharp,  severe,  and  exemplary  censure,  which 
might  deter  others  from  the  like  presump- 
tuous boldl>e•^s  in  refusing  to  take  a  Irgal 
oath ;  without  which,  many  great  and  exorbi- 
tant offences,  to  the  prcjud'ce  and  danger  of 
his  majesty,  his  kingdoms,  and  loving  su' jects, 
might  go  away  und  scovered,  nnd  unpunished. 
And  therefore  their  lordships  have  now  order- 
ed, adjudged,  and  decreed,  That  the  said 
Lilhnrn  and  Wharton  shall  be  remanded  to 
the  Fleet,  there  t«  remain  until  they  conform 
themselves  in  obedieqce  to  the  orders  of  this 
court,  and  that  they  shall  pay  500/.  a-piece 
for  their  several  fiiie<  to  his  majesty's  use; 
and  befjre  tlieir  enlargements  out  of  the 
Fleet,  become  bound  with  good  sureties  for 
their  good  behaviour.  And  to  the  end  that 
others  may  be  the  more  deterred  from  daring 
to  offend  in  the  like  kind  hereafter,  the  court 
hath  furtlier  oixjered  and  decreed,  That  the 
snid  John  Lilburn  shall  be  wlupt  through  the 
streets,  from  the  prison  of  the  Fleet  unto  the 
pillory,*  to  Ikj  erected  in  such  time,  and 
place,  as  this  coui-t  shall  hold  fit  and  direct ; 
and  that  both  he  and  the  said  Wharton  shall 
be  both  of  them  set  in  the  said  pillory,  and 
from  thence  be  retomed  to  the  Fleet,  tliere 
to  remahi  according  to  this  decree/ 
After  oor  Censore,  we  had  the  lihrrty  of  the 
prison  for  a  few  days ;  but  die  old  man,  my 

*  The  pilloi7  was  placed  between  Westmin- 
«ter41all  Gat*  and  the  StaivChambM-. 


folloiMartner,  went  to  the  waniefi  of  the  Fleer, 
and  told  ham  the  sum  of  that  which  ha  in* 
tended  in  the  Star-Chamber,  lo  have  spokcit 
against  the  Bishops,  if  the  lords  would  have  let 
hmi.  He  told  the  warden,  how  the  Bishopa 
were  the  greatest  tyrants  that  ever  were  since 
Adam's  creation;  and  that  they  were  more 
crael  than  tlie  Cannibals,  thos«  mei»-eaien ; 
for,  said  he^  they  pfe^eotly  devour  men,  and 
pat  an  end  to  their  pain,  but  the  Bishopa  i\o  it 
by  degrees,  and  are  many  years  in  eierdiiag 
their  cruelty  and  tyranny  upon  thoie  that  ttand 
out  against  them ;  and  tiMirefore  are  worse  than 
the  very  Canaibnls,  ht. 

This  came  to  ihe  Lords  of  theCouncir^  ears, 
whereupon  we  were  the  next  Monday  after 
brought  both  together,  and  locked  up  close 
prisoners  in  one  chamber,  without  any  order 
or  warrant  at  all,  hut  only  Warden  Incram  » 
hare  comm:ind  and  pleasure.  But  the  old  man, 
about  three  weeks  after,  made  a  Petition  to  the 
Lords  of  the  Council,  that  he  might  have  some 
hberty;  and  hi  ins  \ery  weak,  more  likely  to 
die  than  to  live,  ne  had  bis  liberty  granted  till 
the  Term :  but  I  do  still  remain  close  prisoner. 

Upon  Wednesday  the  tilth  of  April,  1688, 1 
was  "cruelly  whipped  through  the  streets  to 
Wt'st minster,*  and  at  the  last  came  lothe  Pil* 
lory,  where  I  was  unloosed  from  the  cart,  and 
having  put  on  some  of  my  clothes,  went  to  the 
tavern,  H l»ere  I  staid  a  pretty  while  waiting 
for  my  surgeon,  who  was  not  yet  come  to  dress 
me ;  where  were  many  of  my  frict>ds,  who  ex- 
rccdincly  rejoiced  to  see  my  courage,  that  the 
Lord  had  enabled  me  to  uiidei^o  my  punish* 
uifrnt  so  willingly. 

I  having  a  desire  to  retire  into  a  prir&re 
room  from  the  multitude  of  people  that  were 
about  mc,  nhich  made  me  like  to  faint ;  I  had 
not  been  there  lont;,  hut  Mr.  Ughi bourne,  the 
ti|>staffof  the  Star*Chamber,  came  unto  n>e^ 
su}ini;,  the  lords  sent  him  to  me,  to  know  if  ( 
would  acknowledge  myself  to  l>e  in  a  fault,  and 
then  he  knew  what  to  say  unto  me.  To  whom 
I  rephed,  Have  tlieir  honours  caused  me  to  he 
whipped  from  the  Fleet  to  Westminster,  and 
do  they  now  send  to  know  if  I  will  nek  now- 
ledfc  a  fHult  ?  They  should  have  done  this  be- 
fore I  had  been  whipped  j  for  now,  seeing  I 
have  undergone  the  iire;itcsi  part  of  my  punish- 
ment, I  hone  the  Lord  will  assist  me  to  go 
through  it  all :  and  beside,  Iff  would  hare  done 
this  at  tlie  irsc,  I  needed  not  to  have  come  to 
this:  but  as  I  told  the  Lords  when  I  was  be- 
fore them  at  the  bar,  so  I  desire  you  to  tell 
them  again,  that  I  am  not  conscious  to  myself 
of  doing  any  thing  that  deserves  a  submission, 
but  yet  I  do  willingly  submit  to  their  lordships 
pleasures  in  my  ceosnre.  He  told  me,  if  I 
would  confess  my  fault,  it  would  save,  me  a  . 
standing  in  the  Pillory  :  otherwise,  I  must  un- 
dergo the  burtlien  of  it. 


*  And  as  the  cart  drew  him  along,  he  re- 
peated several  teats  oi  Scripture^  and  taHKcd 
eothUMaetlcatly  to  the  peoiple. 
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,  Well*  said  I,  I  r«g«rd  not  a  liule  outward  | 
disgrace  fur  the  cause  of  mj  God ;  I  ha>'e  fouod 
already  ihut  sweetness  in  him,  in  whom  I  have 
believed,  thai  throi^h  his  strenfith,  I  am  able 
tu  undergo  uuy  thing  that  shall  be  inflicted  on 
n)e ;  hut  meihinks  that  I  had  very  hard  mca- 
6ure,  tiiat  I  should  be  condemned  and  tlms 
uunislied  upon  two'Oaths,  in  which  the  party 
Lhs  most  falsely  forsworn  himself;  and  because 
I  would  not  take  an  oath  to  betray  mine  own 
innocence.  Why,  Paul  found  more  mercy  fropi 
the  heathen  Roman  Governors,  for  they  would 
not  put  him  to  an  oath  to  accuse  himself,  but 
suffered  hi  in  to  make  the  best  defence  he  could 
for  himself:  neither  would  tliey  condemn  him, 
before  his  accusers  and  he  were  brought  face 
to  face,  to  justify,  and  fully  to  prove  their  ac- 
cusation :  but  the  Lords  have  not  dealt  so  with 
xne,  for  my  accusers  and  1  were  never  brought 
face  to  face,  to  justify  tlieir  accusation  against 
me.  It  is  true,  two  false  oaths  were  swOrn 
against  me,  and  I  was  thereupon  condemned ; 
and  because  I  would  not  accuse  myself.  And 
so  he  went  away,  anil  I  prepared  myself  for  the 
Pillory,  to  which  I  uent  with  a  joyful  courage; 
and  when  I  was  upon  it,  I  made  obeisance  to 
the  lords,  some  of  them,  as  I  suppose,  looking 
out  at  the  Star-Chamber  window  cowards  me. 
And  so  I  put  my  neck  into  the  hole,  which  be- 
in^  a  great  deal  too  low  for  me,,  it  was  very 
painful  to  me»  in  regard  of  continuance  of  the 
time  that  I  stood  on  the  pillory,  which  was 
about  two  hours ;  my  back  being  also  very  sore, 
and  the  sun  shintug  so  exceeding  hot,  and  the 
'^i^tatf-man  not  buflVring  nie  to  keep  on  my 
ijut  to  defend  my  head  from  the  heat  of  the  sun, 
so  liiat  I  stood  tliere  in  great  pain :  yet  through 
the  strength  of  my  God  I  underwent  it  with 
courage,  to  the  very  last  minute ;  and  lifting 
up  my  heart  and  spirit  unto  my  God,  I  began 
to  speak  after  this  manner: 

"  My  Christian  Bre-hrcn;  To  all  you  that 
love  the  Lord  Jesus  Chri^,  and  desire  that  he 
^should  rc'iiin.Hiul  rule  in  your  hearts  and  lives, 
to  you  especially,  and  to  as  many  as  hear  me 
tiiis  day,  I  direct  my  speech.  I  stand  here  in 
the  place  of  ignoniiuy  and  shame;  yet  to  me  it 
is  nut  so,  but  1  own  and  embriicc  it,  as  the 
welcome  Cross  of  Christ,  and  as  a  badge  of 
my  Christian  Profession :  I  have  been  already 
whipped  from  the  I'leet  to  this  place,  hy  virtue 
of  a  Censure  from  the  honourable  Lords  of  the 
Star-Chamber ;  the  cause  of  my  Cenaure  I  shall 
declare  unto  you  as  briefly  as  I  can. 

**  The  Lord,  by  his  special  hand  of  Provi- 
dence, so  ordered  it,  that  not  long  ago  I  was 
in  Holland,  where  I  was  like  to  have  settled 
myself  in  the  course  of  trndiuf;,  that  mi«»ht  have 
brout^ht  nie  in  a  pretty  large  portion  of  earthly 
thiugs,  (after  which  my  heart  did  too  inuch 
run) :  but  the  Lord  having  a  better  portion  in 
store  forme,  and  more  durable  riches  to  bestow 
upon  my  s<juI,  by  the  same  hand  of  Providence, 
brou;;lit  me  back  again,  and  cast  me  into  easy 
aiHiction,  that  thereby  I  might  be  weaned  from 
the  world,  and  see  the  vanity  and  emptiness  of 
ail  things  therein.     And  he  hath  now  pitched 
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my  soul  i^pon  such  an  object  of  beauty,  ami* 
•bleness,  and  excellency,  as  is  as  permaueni 
and  endurable,  as  eternity  itself;  namely,  the 
personal  excellency  of  the  Lord  Jesus  Ciirist, 
the  sweetness  of  whose  presence  no  afllictiou 
can  ever  be  able  to  wrest  out  of  my  soul. 

**  Now,  while  I  was  in  Holland,  it  seems  there 
were  divers  Books  of  that  noble  and  renuwnecl 
Dr.  John  Bastwick  sent  into  England,  which 
came  into  the  hands  of  one  Edmund  Chilling* 
ton ;  for  the  sending  over  of  which  I  was  taken 
and  apprehended,  the  plot  being  before  laid  by 
one  John  Chilburne  (whom  L  supposed,  ana 
took  to  be  my  friend),  servant  to  my  old  (el- 
low-soldier,  Mr.  John  Wharton,  living  in  Bow- 
laue,  after  this  manner.  I  walking  in  the  street 
with  the  said  John  Chilburne,  was  taken  by  th« 
Dursuivant  and  his  men;  the  said  John,  a« 
I  verily  believe,  having  given  direction  to  then^ 
where  to  stand,  and  he  himself  was  the  ihirij 
man  that  laid  hands  on  me  to  hold  me. 

*'  Now,  at  my  censure  before  the  Lords,  I 
there  declared  upon  the  word  of  a  Christian, 
tliat  I  sent  not  over  tliosc  Books,  neither  did  I 
know  the  ship  that  brought  them,  nor  any  of 
the  men  that  belonged  to  the  ship,  nor  to  my 
knowledge  did  I  ever  see  either  ship,  or  any 
appertaining  to  it  in  all  my  days.  Besides  this* 
I  was  accused  at  my  examination  before  the 
king's  Attorney,  at  his  chamber,  by  the  said 
Edmund  Chillington,  button- seller,  living  in 
Cannon-strceC,  near  Abchurch-lane,  and  late 
prisoner  in  Bridewell  and  Newgate,  for  printing 
10  or  12,000  Books  in  Holland;  and 'that  I 
would  have  printed  the  '  Unmasking  the  Mys* 
tery  of  Iniquity,*  if  I  could  have  gotten  a  truo 
copy  of  it;  and  that  I  had  a  chamber  in  Mr. 
John  Foot's  house  at  Delfc,  where  he  tl)ink$ 
the  books  were  kept. 

'*  Now,  here  I  declare  before  you  all,  upon 
the  word  of  a  suffering  Christian,  that  he  might 
as  well  have  accused  me  of  printiqs  100,000 
books,  and  the  one  been  as  true  as  tlie  oUier. 
And  for  the  printing  the  *  Unmasking  the  Mys- 
'  tery  of  Iniquity,'  upon  the  word  of  an  honest 
man,  I  never  saw,  nor  to  my  knowledge  heard 
of  the  book,  till  I  came  back  again  into  Eng-' 
land.  And  for  my  having  a  chamber  at  Mr. 
John  Fooe*s  house  at  Delft,  where  he  thinks 
the  books  were  kept ;  I  was  so  far  from  having 
a  chamber  there,  as  I  never  lay  in  his  houso 
hut  twice  or  thrice  at  the  most :  and  upon  the 
last  Friday  of  the  last  term,  I  was  brought  to 
the  Star-Chamber  Bar,  where  before  me  was 
read  the  said  Edmund  Chillinaton*s  Affidavit, 
upon  oath  against  Mr.  John  Wharton  and  my- 
self; the  sum  of  which  oath  was.  That  he  and 
I  had  printed,  at  Rotterdam  in  Holland,  Dr. 
Bastwick's  *  Answer,'  and  liis  *  Litany,'  with 
divers  other  scandalous  books. — Now,  here 
again  I  speak  it  in  the  presence  of  God,  and  all 
you  that  hear  me,  that  Mr.  Wharton  and  I 
never  joined  together  in  printing  either  these, 
or  any  other  books  whatsoever ;  neither  did  I 
receive  any  money  from  him  toward  tlie  print- 
ing anv. 

«  Withal,  in  bis  fint  oath,  he  peremptorily 
4q 


STATE  TRIALS.  1 3  Ch.  I.  10S7.  -  Trial  qf  Ulhim  and  Wkarton,       [lJ«i 


1331] 

tworop  that  we  had  printed  iliem  At  Rotter- 
dam :  unto  which  I  likewiM*  9.iy,  That  he  hMh 
iu  this  panicuUr  fi;rst«ore  iiiniM-li :  tor  mine 
own  part,  I  nevt  r  in  hII  my  Juy**  t-Jth*  r  print*  d, 
or  caused  lo  be  printed,  vithi  r  lor  iity«c'l^',  or  for 
Mr.  Wharuin,  any  b.ioks  at  Rutitrdani ;  nci- 
tber  did  I  c«ime  iiito  tinj  ptintnig  bou*»o  there, 
all  the  time  ibut  I  w:is  m  the  city. 

••  And  then  u^jon  the  TueMl.y  ;.ner,  lie  »«ore 
•Kain^t  both  of  on  uguiii.  liu-  auhi  f>f  which 
OHtii»  WH«,  tiiut  I  liad  cont'e*>>ed  i<>  him  (which 
is  nio?t  hil^)  thrtt  I  h.id  primed  Dr.  b*i^twt<.-k'» 
Answer  to  sir  John  bunko's  *  lnt''>rti;:iti<iu/  nnd 
his  *  UtAuy  ;*  and  uuother  book,  called,  *  C«*r- 

*  tain  Ait»wer»  U)  certain  Ohjrft.otis  :*  and 
•noitier  book,  called,  'The  \'nnity  and  Impiety 

*  o(  the  Old  Utaoy.*  And  that*  i  hud  dnei^ 
other  booki  of  the  s:iid  Ur.  BastAirk's  in  print- 
ing, and  that  Mr.  Wharton  lind  been  at  the 
charges  of  pruiting  a  Book,  called,  *  A  Jkcviate 

*  of  the  Bi»ho|Mlaie  Proceedings ;'  and  aooiher 
book,  called,  '  Sixteen  New  Queries ;'  and  in 
this  his  oath  liatli  sworn  they  were  printed  at 
Rotterdam,  or  somewhere  else  iu  lloUami ;  and , 
that  one  James  Oldham,  a  turner,  keeping  shop 
ftt  Westminster-hall  gate,  dispersed  divers  of 
these  books.  Now,  in  this  oath  be  hath  again 
fursworn  himself  in  a  high  degree  ;  for  whereas 
he  took  his  oath  that  I  had  printed  the  bo<ik, 
called,  '  The  Vanity  and  Impieiy  of  tlie  Old 
'  Litany ;  I  hei«  speak  it  before  you  all,  that  I 
never  in  all  my  da\s  did  see  one  of  ihrtu  in 
print :  but  I  must  confess,  [  have  seen  and 
read  it  in  written  hand,  before  the  Doctor  was 
censured.  And  as  for  other  books,  for  which 
he  saith  I  have  divers  in  printing ;  to  that  I  an- 
swer, tluit  for  my  own  particular,  I  ncror  read 
our  saw  any  of  the  l)i>ctor*s  Books,  but  the 
forenamed  four  in  Knglish  ;  and  one  little  thing 
more  of  about  two  sheets  of  paper,  whicli  is  an- 
nexed to  th«  •Vanity  of  the  Old  Litany.'  And 
as  for  his  Latin  bouks,  I  never  saw  any  hut 
two ;  namely,  his  •  Flageilum,'  for  which  he 
was  £rst  censored  in  the  iligh-Comini;tsir>ii 
court,  and  his  •  Apoiogeticus,'  which  were 
both  in  print  long  before  1  knew  die  Doctor. 
But  tt  IS  true,  tJiere  is  a  second  edition  of  his 
'  Flageilum/  but  that  was  ai  the  press  above 
two  ^ears  ago ;  namely*,  anno  l<i34,  nud  »om< 
of  this  impression  was  m  England  befoie  I  came 
out  of  Holland. 

**  And  tb^se  are  tlie  main  things  for  «vliich  I 
was  censured  and  condemned,  being  two  onths 
in  which  the  said  Chillington  hathpalpuhly  for- 
sworn   himself;    nud  if  he  had  not  fiMMvoiu 
himself,  yet  by  the  law  (as  I  am  given  to  un- 
derstand) J  might  have  excepted  agai.ist  'him,  I 
being  a  guilty  person  himself,  and  a  prisoner,  I 
and  did  that  which  he  did  ujrrtiutt  me  for  pur-  i 
chasing  his  own  liberty,  which  lie  hath  by  &uch 
Judasly  mean$i  uut  nnd  obtained;   who  is  aUo 
known  to  be  a  lying  fellow,  as  I  told  the  ji>[ds  1  ! 
was  able  to  pro%e  and  make  good.  I 

"  But  be>ides  all  this,  there  wns  an  inquisi-  ' 
tion  Oath  tendered  unto  me  (wl.irh  I  refti&td  to 
take)  on  four  several  days  ;    t\.v  Miin  of  whicli 
oath  i,i  lima  much  :  *  You  shall  swear  liiat  you 


*  shall  make  true  answer  to  all  things  that  shall 

*  he  asked  of  you  :  •  so  lielp  voo  God.'  Now 
this  oath  1  rtVused  as  a  sinful  and  uobiwftti 
outh:  it  biin!!  the  Hiy^ri-Commissionoathy  with 
which  the  prelates  e^er  have,  and  still  do,  to 
buiclierty  torm<  nr,  afHict  and  undo,  the  dear 
.^aints  and  sfr%arit<  of  Ood.  It  is  an  oath 
tiCitinbt  the  law  ol  ihe  land  (as  Mr.  Nicltohit 
t  idler  IM  his  Areumtiit  dnth  prove) :  And  also 
it  IS  e\pre^^ly  agnin^t  the  Petition  of  lught,  an 
act  of  parhument  en;Ycted  iu  the  3d  and  4th 
year  or  our  l>  ii  g.  A?ain,  it  is  ah^olutely  againat 
the  law  of  Gt^l ;  tor  iliat  law  re<|uires  no  maa 
to  accuse  himseir;  but  if  any  thing  be  hiid  to 
his  c  ha  tee,  there  nwst  come  two  or  three  wit- 
nesses at  least  to  prove  it  It  is  also  against 
the  practice  of  Christ  himself,  who,  in  all  hit 
exammatiuris  before  the  hi}:b  priest,  would  not 
accuse  himself,  hut  u<  on  their  demands,  re> 
tunuHj  this  answer,  *  Why  ask  you  me?  Ga 

*  lo  them  that  lK»nid  me.' 

"  Withal,  this  Oath  is  against  the  very  law^ 
of  nature ;  f«)r  nature  is  always  a  prt  server  of 
itself,  and  not  a  de^trox  r :  But  if  a  roan  takes 
this  wicked  oath,  he  dtstmys  and  undoes  bin)- 
self,  as  daily  experience  doth  witnt-ss.  Nay,  it 
is  worse  than  the  law  of  the  heathen  Romans, 
as  we  may  read,  Acts  xxv.  l(j.  For  when 
Paul  stood  before  the  pa^an  governors  and  tlie 
Jews  required  judgment  against  him,  the  go- 
vernor replied,  ^  It  is  not  the  manner  of  the 
'  Romans  to  condemn  any'  mnn,  before  he  and 
'  his  accusers  be  brouiiht  fac<*  to  face,  to  justify 
'  their  accusation.'  But  Utr  my  own  part,  if  I 
had  been  pruce edctl  apaiKst  hy  a  Biil,  I  would 
have  answered  and  just ilied  all  Uiut  titey  coald 
have  pro\ed  against  me;  a t> d  hy  the  strength 
of  my  God,  would  have  seah  d  whatsoever  I 
have  done  with  my  blood  :  h>r  I  am  privy  to 
mine  own  actions,  Hiid  my  conscience  bears  me 
witness,  that  I  have  laboured,  ever  since  the 
Lord  in  mercy  made  the  riches  Of  his  grace 
ki)o\>n  to  my  ^niii,  to  keep  a  (;(>o<l  conscience, 
and  to  walk  inotl'eiibi\cly  boiii  towards  God 
nnd  mart.  Jiiut  an  for  that  Oath  that  was  put 
upon  tne,  I  did  refuse  to  take  it  as  a  sinful  and 
unlawful  oalh,  and  by  tie  »trenti^th  of  my  (vod 
enabling  n>c,  I  wilt  iicter  tiike  it,  though  1  be 
pulled  m  pieces  hy  wild  hor«es,  as  the  antient 
i'hii«tians  were  hy  the  bloody  tyrants  in  the 
Primitive  ("Imrcli ;  neither  ^hall  I  tlunk  that 
man  u  faitliful  sulijcci  of  Christ's  kin^rdoin,  that 
shall  at  any  time  hereafter  take  it,  stcini;  tl:e 
wickcdneb!)  of  it  hiith  heen  so  apparenilv  l»id 
open  liy  so  inuny.  for  the  re(ubal  whereof  many 
do  butVer  cruel  peisecution  to  il.is*day. 

"  Thus  ha\e  I,  as  briefly  as  1  louhi,  declared 
unto  you,  the  wliule  cause  «*f  my  standine  here 
tilts  dr\y  ;  I  being  upoH  these  grounds  censured 
by  the  Lords  at  li.e  Star-L  hamber  on  ilie  last 
court -day  of  the  lust  term,  to  fjay  500/.  to  the 
kin;r,  :md  to  receive  the  punishment,  which 
with  rejoioinn  1  ha\e  undergone,  unto  whose 
ceujjure  1  do  witli  wiilinpne^s  and  clictrfulness 
submit  myself.  l>ut  seeing  I  now  stand  here 
at  this  present,  1  intend,  the  1  ord  assisting  me 
with  liis  power,  aud  guiding  me  by  his  sjiirit,  t«) 
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declare  my  mind  unto  yciu.  I  have  nothing  to 
say  to  any  man's  peraunj  antt  therefore  will  uot 
meddle  with  that ;  only  the  things  that  X  have 
to  say^  in  the  first  plucu  x\rv.  coiicernin){  (he  Bi* 
shops  and  their  ca.Min{^ :  i  hev  challenge  their 
callings  to  be  Jure  JJtvino  ;  and  ior  the  op- 
pugninj^  of  which,  tho^e  three  renowned  living 
inar;tyr9  of  the  Lord,  D^  BastwicL,  Mr.  liur- 
toii,  und  Mr.  Prynn,  did  sutler  in  this  phice, 
(See  No.  146)  and  they  have  sufticiendy  pruv* 
ed,  tliat  their  calling  is  not  from  God  :  which 
ineu  I  luve  and  honour,  and  do  persuade  uiy* 
self  that  their  souls  arc  dour  and  precious  in 
the  sight  of  God,  though  tliey  were  bO  cruelly 
and  butchcfly  dealt  with  by  the  prelates.  And 
as  ftjr  Mr.  Barton  and  Mr.  Prynn,  they  are 
worthy  and  learned  men,  but  yet  did  uot  in 
many  things  write  so  fully  as  the '  Doctor  did, 
who  hath  buificieutly  and  plentifully  set  forth 
the  wickeincss,  both  of  the  Prelates  them- 
selves, and  of  their  callings  (as  you  may  read  in 
his  B'joks),  that  they  are  not  Jure  Divino ; 
which  noble  and  reverend  doctor  I  love  with 
all  my  soul :  and  as  he  is^a  man  that  stands  fur 
the  truth  and  glory  of  God,  my  very  life  and 
heart-blood  I  will  lay  down  for  his  honour,  and 
the  maintaining  of  his  cause  for  which  he  suf- 
fered, it  being  God's  cause.  As  for  the  Bi- 
shops, they  Ubcd  in  former  times  to  challenge 
their  jurisdiction,  callings  and  power  from  the 
king ;  but  they  have  no%v  openly,  in  the  High* 
Commission-Court,  renounced  that,  as  wa$ 
heard  by  many,  at  the  Censure  of  that  noble 
Doctor:  and  as  you  may  fully  read  in  his 
'  Apologeticus ;'  and  in  his  *  Answer  to  sir 
'  John  Banks's  Information.'  Now  I  will  here 
maintain  it  before  them  all,  that  their  calling  is 
so  far  from  being  Jure  Divino  (as  they  say  tney 
are)  that  they  are  rather  Jure  JJiabolico ; 
which  if  I  am  not  able  to  prove,  let  me  be 
hanged  ap  at  the  hall-gate.  But,  my  brethren, 
for  yoar  better  satisfaction,  read  the  9th  and 
13th  chapters  of  the  Revelation,  and  there  you 
•hall  see,  that  there  came  iocusti  out  of  the 
Bottomless  Pit,  part  of  whom  they  are,  and  they 
are  thc^re  lively  described.  Also  you  shall 
there  find,  that  the  Beast  (which  is  the  Pope, 
or  Roman  State  and  Govermncnt)  hath  given 
Co  him  bv  the  Dragon  (tlie  Devil)  his  power, 
seat,  and  great  authority.  So  that  the  Pope*s 
authority  comes  from  the  Devil ;  and  the  pre- 
lates, and  their  creatures,  in  tlieir  printed 
Books,  do  challenge  their  authority,  jurisdiction 
and  power  (that  they  exercise  over  all  sorts  of 
people)  is  from  Rome. 

**  And  for  proving  the  Church  of  England  to 
be  a  true  Church,  Uieir  best  and  strongest  ar-, 
guroent  is,  that  the  Bishops  are  lineally  dc-' 
sceoded  from  bis  Holiness  (or  Im  piousness)  of 
Rome,  as  you  may  read  in  Pocklington*s  book, 
called  <  Sunday  no  Sabbath.*  So  that  by  their 
own  confession  they  stand  by  that  same  povit>r 
and  authority,  that  they  have  received  from 
the  pope.  So  that  their  calling  is  not  from 
God,  but  from  the  devil..  For  the  pope  cannot 
give  a  better  authority  or  calling  to  them  ihan 
he  hioueif  hath;  biu  his  authority  aod  caUiug 


is  from  the  devil,  therefore  the  prelate's  calling 
and  authority  is  from  the  devil  also.  Revel,  ix. 
3.     *  And  there  came  out  of  (he  smoke,  locusts 
'  upon   the  earih,  and   unto  them  was  given  . 
'  power,  as  the  scorpions  of  the  earth  have 

*  power  to  hurt  and  undo  men,'  as  the  prelatea 
daily  do :  and  also,  Revel,  xiii.  2.  '  And  the 
'  Beast  which  I  saw'  (suith  St.  John)  *  was  like 
'  unto  a  leopard,  and  hi:s  feet  were  as  the  feet 

*  of  a  bear,  and  his  mouth  as  the  mouth  of  a 
'  lion;  and  the  dragon,'  (that  is  to  say,  tlie 
devil)  '  gave  him  his  power,  his  seat  and  great 

*  authority;'  and  verse  15,  16,  17.'  And  whe- 
ther the  Prelates,  as  well  as  the  pope,  do  not 
daily  the  same  things,  let  every  man  that  hath 
but  common  reason  judge. 

<'  For  do  not  tlieir  daily  practices  and  cruel 
burthens  imposed  on  all  sorts  of  people,  high 
and  low,  rich  and  poor,  witness  that  their  descent 
is  from  the  Beast,  part  of  his  state  and  kingdom : 
so  also  Revel,  xvi.  13,  14,  all  which  places  do 
declare,  that  their  power  and  authority  being 
from  tlie  pope  (as  they  themselves  confess) 
therefore  it  must  originally  come  from  the 
devil.  For  their  power  and  callings  most  of 
necessity  proceed  either  from  God,  or  else  from 
the  devil ;  bub  it  pmceeds  not  from  God,  as  the 
Scriptures  sufficiently  declare ;  therefore  their 
calling  and  power  proceeds  from  the  devil,  as 
both  Scripture  and  their  own  daily  practices  do 
demonstrate  and  proVe.  And  as  ior  that  last 
place  cited,  Rev.  xvi.  13,  14.  if  you  please  to 
read  the  second  and  third  parts  of  Dr.  Bast- 
wick's  Litany,  you  shall  find,  he  there  proves, 
that  the  Prelates  practices  do  every  way  suit 
w^ith,  and  make  eood  that  portion  of  Scnpture 
to  the  utmost.  For  in  their  sermons  that  they 
preach  hefore  his  majesty,  liow  do  they  incense 
the  king  and  nobles  against  the  people  of  God, 
labouring  to  make  them  odious  in  liis  sight,  and 
stirring  him  op  to  eiegute  vengeance  upon 
them,  though  they  be  the  most  harmless  gene* 
ration  oji  aU  others? 

*'  And  as  for  all  these  officers  that  are  under 
them,  and  made  by  them,  for  mine  own  parti- 
cular, I  cannot  see  but  that  their  caUingy  are  aa 
unlawful  as  the  Bishops  themselves;  and  in 
particular,  for  the  callings  of  the  ministers,  I 
do  not,  nor  will  not  speak  against  their  per- 
sons, for  I  know  some  of  them  to  be  very  able 
men,  and  men  of  excellent  gifU  and  qusdifica- 
tion» ;  and  I  perauade  myself,  their  soub  are 
very  dear  and  precious  in  the  sight  of  God. 

"  Yet  notwithstanding  this  proves  not  their 
callings  to  be  ever  the  oetter,  as  it  is  in  civil 
government:  If  tlie  king  (whom  God  hath 
made  a  lawful  magistrate)  make  a  wicked  /nan 
an  otficer,  he  is  as  true  an  oftcer,  and  as  well 
to  be  obeyed,  coming  in  the  king's  iuime«  as  the 
best  man  in  the  world  coming  with  the  same 
authority ;  for  in  such  a  case,  be  that  is  a 
wicked  nian,  hath  his  calling  from  as  good  au- 
thority as  the  godliest  man  hath ;  and  there- 
fore hi^  calling  i<»  as  good  as  the  other's.  But 
on  the  other  side,  if  he  that  hatli  no  authorttj 
make  office rs,  though  the  men  themselves  *  e 
ever  so  good  and  holy,  yet  their  huhness  makes 


1S35]     STATE  TRIALS,  1 3  Charles  I.  1 637.— Trial  qf  Li&um  and  Wkartam,     [  1 33C 

their  calling  never  a  iwhit  the  truer ;  bat  still 
is  a  false  callings,  in  regard  his  authority  was 
Hoc  good  nor  lawful  that  made  thein.  And  even 
to  the  niiuisters,  be  they  ever  so  holy  men,  yet 
they  have  one  and  the  same  calling  nith  the 
wickedebt  that  is  amongst  them ;  their  holiness 
proves  not  their  callings  to  be  ever  the  truer, 
seeing  their  authority  that  made  them  ministers 
is  fal>e  :  and  therefore  they  h.ive  more  to  an- 
swer for  than  any  of  the  re^t,  by  bow  much  the 
more  God  hatii  bestowed  greater  gifts  upon 
them  than  upon  others,  and  yet  they  detain  the 
truth  in  unrighteousness  from  God*s  people,  and 
do  not  make  known  to  them,  as  they  ought, 
the  whole  witl  and  counsel  oi  God. 

"  And  aj;ftin,  the  greater  is  their  sin,  if  their 
cal!in!;s  be  unlawful  (as  I  verily  believe  they 
are),  in  that  they  st:ll  hold  them,  and  do  not 
willingly  lay  down  and  renounce  them ;  t^r  they 
do  hut  deceive  the  people,  and  highly  dishonour 
God,  and  sin  »gainst  their  own  souK,  while 
they  preach  unto  the  people  by  virtue  of  an 
Antichristian  and  unlawful  calling.  And  the 
snore  godly  and  able  the  minister  is,  that  still 
preaches  'l*y  virtue  of  this  calling,  the  more 
hurt  he  doth ;  for  the  people  that  have  such  a 
minister  will  not  be  persuaded  of  the  truth  of 
thmgs,  though  one  speak,  and  inform  them  in 
the  name  of  the  Lord ;  but  will  be  ready  to 
reply,  our  minister  that  preaches  still  by  virtue 
of  this  calling,  is  io  holy  a  man,  that  were  not 
his  calling  right  and  good,  I  do  assure  myself 
he  would  1)0  longer  preach  by  virtue  thereof. 
And  thus  the  holniess  of  the  minister  is  a  cloak 
to  cover  the  unlawfulness  of  his  callins,  and 
make  the  people  continue  rebels  against  (Mirist, 
his  sceptre  and  kii^gdom^  which  is  an  eggrnva- 
tion  of  his  sin ;  for  by  this  means  the  people 
•re  kept  off  from  receiving  the  whole  truth  imo 
their  souls,  and  rest  in  being  but  almost  Chris- 
tians, or  but  Christians  in  part.  But,  O  my 
brethren,  it  becomes  all  you  that  fear  God,  and 
tender  the  salvation  of  your  own  souls,  to  look 
nhniit  you,  and  to'  shake  oft'  that  long  security 
and  formality  in  religion  that  you  have  lain  in  : 
for  God,  ot  all  things,  cannot  endure  luke- 
frarmness,  Kev.  tii.  16,  and  search  out  dili- 
gently the  truth  of  things,  and  try  them  in  the 
balance  of  the  sanctuary.  I  beseech  you  take 
things  no  more  upon  trust,  as  hitherto  you  have 
done,  but  take  pains  to  search  and  find  out 
those  spiritual  and  hidden  truths  that  God  hath 
enwrapped  in  his  sacred  Book,  and  find  out  u 
bottom  lor  your  own  souls:  for  if  you  will 
have  the  comforts  of  them,  you  must  bestow 
some  labour  for  the  getting  ot  them,  and  you 
rausL  search  diligently  before  you  fa\d  them, 
Prov.  ii.  Labour  also  to  withdraw  your  necks 
from  under  that  spiiitual  and  Anticbristian 
bondage  (unto  which  you  have  for  a  long  time 
aubjected  your  soulb),  le!»t  the  Lord  cause  his 
phigue«,  and  the  fierceness  of  his  wrath,  to 
seize  both  uprm  your  bodies  and  souls;  seeing 
you  are  now  warned  of  the  danger  of  these 
things 

*'  For  he  himself  hath  said,  Rev,  xiv.  9,  10, 
11.  *  That  il'  any  man  worship  the  Beast  and 


<  his  Image,  and  receive  bis  mark  in  his   fore> 

*  bead,  or  in  his  hand  ;  the  same  shall  drink  of 
'the' wine  of  his  wrath,  which  is  poured  out 

*  %vitbout  mixtore,  into  the  cup  of  liis  iudigna- 
'  tion,  and  he  shall  be  tormented  with  fire  and 

*  brimstone,  in  the  presence  of  the  holy  An- 

*  gels,  and  in  the  presence  of  the  Lamb:  and 
*■  the  smoke  ol  their  torment  ascended  up  for 
'  ever  and  ever,  and  they  have  no  rest,  day  nor 
'  night,  who  worship  tlie  Bea$t  and   his  Image. 

*  and   whosoeier  receive.b  tlie   mark    of  his 

*  name.'  Therefore  as  you  love  your  own 
souls,  and  look  for  that  immortal  crown  of  })2f>- 
piness  in  the  world  to  come,  look  that  yv^i 
withdraw  yourselves  from  that  Anticbri!»tiaa 
power  and  slavery  that  you  are  now  nndi^r, 
even  as  God  himself  hath  commanded  and  en- 
joined you,  in  Rev.  xviii.  4,  *  Come  out  of  her, 

*  my  people,   that   you    be  not  partakers  of 

<  her  sins,  and  that  you  receive  not  of  her 
'  plagues;    for   her  sins    have  reached    unto 

*  iiea%en,  and  God  bath  remembered  her  ini- 

*  quities.'  Here  is  the  voice  of  God  liim-e!^, 
cofnmnnding  all  his  chosen  ones,  thoucb 
they  have  lived  under  this  Anticbristian  slavish 
power  and  state  a  long  time,  yet  at  last  to 
withdraw  their  obedience  and  subjection  irom 
it.  My  brethrtnj'we  are  all  at  this  present,  in 
a  very  daiigerous  and  fearful  condition,  under 
the  idolatrous  and  spiritual  boudane  of  the 
prcltites,  in  regard  we  have  turned  traitors  unto 
our  God,  in  seeing  his  almighty  rrcnt  name, 
and  his  heaven ly^truth,  trodden  under  foot,  nod 
so  highly  dishonoured  by  them ;  and  yet  we 
not  only  let  them  alone  in  holding  our  pence, 
but  most  slavislily  and  wickedly  subje<  t  nar- 
selves  unto  them,  fearing  tl»e  face  of  a  piece  of 
dirt,  more  than 'the  Almighty  great  God  of 
heaven  and  earth,  who  is  able  to  cast  both  bodj 
and  soul  into  everlasting  damnation. 

"  Ob  repent,  I  beseech  you  therefore  repent, 
for  that  gf^at  dishonour  you  have  sofiered  t« 
be  done  unto  God  by  your  fearftilness  and 
cowardliness;  and  for  the  time  to  come  put 
on  courageous  resolutions  like  vaKant  soldiers 
of  Jesus  Christ,  and  fight  manfully  in  this  hii 
spiritual  battle,  in  which  >mttle  some  of  his  tol- 
diers  have  already  lost  part  of  their  blood ;  and 
withal,  study  this  Book  of  the  Revelation,  and 
there  you  shall  find  the  mystery  of  iniquity 
fully  unfolded  and  explained ;  and  also  you 
shall  see  what  great  spiritual  battles  hnve  been 
fought  betwixt  the  Lamb  and  his  servants,  and 
the  Dragon,  the  De%'il,  and  his  vassals;  and 
some  are  to  fight. 

"  Therefore  gird  on  your  spiritual  armour, 
spoken  of,  Ephcs.  6,  that  you  may  quit  your- 
selves like  good  and  faithful  soldiers,  and  fear 
no  colours,  the  victory  ond  conquei»t  is  oun  al- 
ready ;  for  we  arc  sore  to  have  it,  I  do  not 
speak  of  any  bodily  and  temporal  battle,  but 
only  of  a  spiritual  one,  and  be  not  discouraged 
andf  knocked  off  from  the  study  of  it,  because 
of  the  obscurity  and  darkness  of  it ;  for  the 
Lord  hath  promised  his  enlightening  Spirit  onto 
all  his  people  that  are  labouroos  and  sttidiotfj 
to  know  him  a-right,  and  also  be  bacii  promised 
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ft  blessing,  and  pronotanced  a  hlessei)n«'S5  unto 
all  that  reaH  and  labour  to  keep  the  things  con- 
tained in  this  Booky  Rev.  1,  3.  My  Christian 
Brethren,  in  the  bowels  of  Je*us  Christ,  I  be- 
seech you,  do  not  comemn  the  thi.ifss  that  are 
delivered  to  you,  in  regard  of  the  in*?«nnc^s8 
and  weakness  of  me  the  instrument,  being  but 
one  of  the  meanest  and  unworthiest  of  the  ser- 
vants of  Jesus  Christy  for  the  Lord  many  times 
doth  great  things  by  weak  means,  that  his 
power  may  be  more  seen :  for  we  are  trio  ready 
to  cast  our  eye  upon  the  means  and  instnnnenk, 
not  looking  up  unto  that  Almighty  power  that 
is  in  God,  who  is  able  to  do  the  greatest  things 
by  the  weakest  means,  and  therefore  '  out  of 

*  the  mouths  of  babes  and  sucklings  he  hath 

*  orrlauied  strength,'  Psal.  viii.  S.  And  he 
hath  chosen  the  foolish  things  of  the  worM  to 
confound  the  wise,  and  God  hath  chosen  the 
weak  things  of  the  world  to  confound  the  things 
which  are  mighty,  end  base  things  of  the 
world,  and  things  which  are  despised,  hath  God 
chosen ;  yea,  things  which  are  not,  to  bring  to 
nought  the  things  that  are,  1  Cor.  i.  Q7,  28. 
And  he  gives  the  reason  wherefore  he  is  pleas- 
ed so  to  do ;  '  That  no  flesh  should  glory  in  his 

*  presence.' — So  yon  sec  God  is  not  tied  to  any 
instrument  and  means  to  effect  bis  own  glory, 
but  he  by  the  le^ast  instrument  is  able  to  bring 
to  pass  the  greatest  things. 

**  It  is  true,  I  am  a  young  man,  and  no  Scho* 
liTy  according  to  that  whicn  the  world  counts 
scholarship,  j^et  I  have  obtained  mercy  of  the 
IjOTii  to  be  faithful,  and  he,  by  a  Divine  Provi- 
dence, Imth  brought  me  hither  this  day ;  and  I 
spenk  to  you  in  the  name  of  ihe  Lord,  being  as- 
Msted  with  the  spirit  and  power  of  the  God  of 
heaven  and  eartn :  and  I  spcnk  not  the  words 
of  rashness  or  inconsiderateness,  but  the  words 
of  soberness,  and  mature  deliberation ;  for  I 
did  consult  with  my  God,  before  I  came  hither, 
nnd  desired  him  tlrat  lie  would  direct  and  ena- 
ble me  to  speak  that,  which  might  be  for  his 
|;lory  and  the  good  of  his  people.  And  as  I 
am  a  soldier,  lighting  under  the  banner  of  the 
frreat  and  mighty  Captain  the  Lord  Jesus 
Christ;  and  as  I  look  for  that  Crown  of  tmmor- 
tciiity,  which  one  day  I  know  shall  be  set  upon 
my  temples,  being  in  the  condition  that  I  am 
in,  I  dare  not  hold  my  peace,  but  speak  unto 
you  with  boldness  in  the  might  and  strength  of 
my  God,  the  things  which  the  Lord  in  mercy 
hath  made  known  unto  my  soul,  come  life, 
come  death." 

[When  I  was  hereabout,  there  came  a  iat 
lawyer,  I  do  not  know  his  name,  and  com- 
manded me  to  hold  ray  peace,  and  leave  rtiy 
preaching.  To  whom  I  replied  and  said,  Sir, 
1  will  not  hold  my  peace,  but  speak  my  mind 
freely,  thf)ugh  I  be  hans^ed  at  Tyburn  for  my 
pains.  It  seems  he  himself  was  galled  and 
touched,  as  the  Lawyers  were  in  Christ's  time, 
when  he  spake  against  the  Scribes  and  Pari* 
sees,  which  made  them  say,  <  Master,  in  saying 

*  tims  thou  revilest  us  also.'  So  he  went  his 
way,  and,  I  think,  complained  to  the  lords,  but 
I  went  on  with  my  ^ech,  and  said :] 


"  My  Brethren,  be  not  discouraged  at  the 
ways  of  God  for  the  afflicti(»n  and  cross  that 
doth  accompany  them,  for  it  is  street  and  com- 
fortahie  drowing  in  the  yoke  of  Christ  fur  aH 
that,  and  I  have  (bund  it  so  by  experience;  for 
my  soul  is  filled  so  full  of  spiritual  and  heavenly 
joy,  thiit  viith  my  tongue  I  am  not  able  to  ex- 
press it,  neither  are  any  capable,  I  think,  to 
partake  of  so  great  a  degree  of  consolation, 
btit  only  those  upon  whom  the  Lord's  gracious 
afflicting  Imnd  is.  And  for  mine  o«n  part,  I 
stand  this  day  in  the  place  of  an  evil  doer,  but 
my  conscience  witncsseth  that  I  am  not  so." 
[And  hereabout  I  put  my  hand  into  my  p<»cket, 
and  pulled  out  three  of  worthy  Dr.  Biist  wick's 
Books,  and  threw  them  amon^  the  people,  and 
said,]  <<  There  is  part  of  the  Books  for  which 
I  suffer,  tlike  them  among  yoo,  and  rend  thero, 
andseeifyOQ  find  any  thing  in  them  against 
the  law  of  God,  the  law  of  the  land,  the  glory 
of  God,  the  honour  of  the  king  or  state. 

'^  I  am  the  son  of  a  gentlemnn,  nnd  my 
friends  are  of  rank  and  quality  in  the  country 
where  they  live,  which  is  ^200  miles  from  this 
place,  and  I  am  in  my  present  condition  de- 
serted of  them  all ;  for  I  know ,  not  one  of  them 
dare  meddle  with  me  in  my  present  estate,  be* 
ing  I  am  stung  by  the  Scorpions,  (the  Pre- 
lates) and  for  rniy  thing  that  I  know,  it  may 
be  I  shall  never  have  a  favourable  countenance 
from  any  of  them  again  :  smd  withal,  am  a 
youn^  man,  and  likely  ta  have  li«ed  well, 
and  Ml  plenty,  according  to  the  fashion  of 
the  world ;  yet  notwithstanding,  for  the  cause 
of  Christ,  and  to  do  him  service,  I  hoxe  and  do 
bid  adieu  to  father,  friends,  and  riches,  plea- 
sures; ease,  contented  life  and  blood,  and  lay 
all  down  at  the  foot-stool  of  Jesus  Christ,  being 
willing  to  part  with  all,  rather  than  I  will  diiiho- 
nour  him,  or  in  the  Ita^t  measure  part  with  the 
peace  of  a  good  conscience,  and  that  sweet- 
ness and  joy  which  I  h:ive  found  in  him.  For 
in  naked  Christ  is  the  quintessence  of  sweet- 
ness, and  I  am  so  far  from  thinking  my  afflic- 
tion and  punisluneut,  which  I  have  this  day 
endured,  and  still  do  endure  and  groan  under, 
a  disgrace,  that  I  receive  ii  as  the  welcome 
Cross  of  Christ,  do  think  myself  this  day  more 
hoaoored  by  my  sufferings,  than  if  a  crown  of 
gold  bad  been  set  upon  my  her  I :  for  I  have  in 
some  pirt  been  made  conformable  to  my  Lord 
and  Master,  and  hare  in  some  measure  draidt 
of  the  same  cup,  which  he  himself  drank  of, 
while  he  was  in  this  sinful  world.  For  he  shed 
his  most  precious  blood  for  the  salvivtion  of  my 
■poor  soul,  that  so  I  might  he  reconciled  to  his 
Father ;  therefore  am  I  willing  to  undergo  any 
thing  for  his  sake,  and  that  inward  joy  and  con- 
solation within  me,  that  carries  me  hiuh  above 
all  my  pains  and  torments.  And  you,  (my  bre- 
thi^n)  if  you  be  willing  to  have  Christ,  you 
must  own  him,  and  take  him  upon  his  own 
.  terms,  and  know  that  Chrbt  and  the  Cross  is 
inseparable ;  for  he  that  will  live  godly  in 
Christ  Jesus,  must  suffc  r  persecution  and  aiflic- 
tinn ;  it  is  the  lot  and  portion  of  all  his  chosen 
oaesi  through  nmi^  afflictions  wmI  tiiuls  we  ' 
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roust  enter  into  glory  ;  and  tbe  Apostle  saiih, 

*  That  if  ye  be  ^  ithout  affliction,  whereof  all 

*  are  partakers,  tlten  are  ye  bastards,  and  not 
'  suns/  And  therefore,  if  you  will  have  Christ, 
sit  down  and  reckon  before  ever  you  make  pro- 
fession of  him,  what  he  will  cost  you ;  lest  when 
you  come  tu  the  trial,  you  diaiionour  him ;  and 
if  you  be  not  willing  and  contented  withal,  and 
let  all  go  for  hissiike,  you  are  not  worthy  of  him. 
If  parents,  husbands,  wife  or  children,  lands  or 
livioi^s,  riches  or  honours,  pleasure  or  ea^e,  life 
or  blood,  &tand  in  the  way,  you  must  be  wiUing 

.  to  part  with  all  these,  and  to  entertain  Christ 
naked  and  alone,  though  you  have  nothing  but 
the  Cross,  or  else  yuu  are  not  worthy  of  him; 
Math.  10,37,38. 

•*  Oh,  my  brethren,  there  is  such  swectnew 
and  contentedncss  in  ciijuyin^  the  Lord  Jesus 
alone,  that  it  is  ahie,  wheie  it  is  felt,  to  make  a 
man  go  through  all  difficulties,  and  endure  all 
h'lrdbhips  that  may  posbihly  come  upon  him. 
1  ht-refore,  if  he  call  vou  to  it,  do  nut  deny  him, 
nor  hiH  tiuth  in  the  least  manuer;  fur  he  li»th 
said,  *  He  tl»at  denies  him  befurc  men,  him  will 

*  he  deny  before  his   Katht-r,  which  i^  iit  Ilrn- 

*  ven.'  And  i>ow  ib  tlie  tune  that  we  mu«it  S'lu'W 
ourselves  uood  soldiers  of  Je^us  Chriit,  for  lus 
truth,  hi»  c«iu-e  and  i;  ory  lies  at  bcikvin  a  })i;:h 
degiee;  therefore  put  on  courugcoii>  rcbolutions, 
and  withdraw  your  necks  and  souls  from  all 
false  power  and  uorsbip,  and  h^lit  with  cou- 
rage and  boliiuesb  m  iliis  spiritual  battle,  in 
which  battle,  (he  Lord  before  your  eyes  hath 
raised  up  some  valiant  rhjmpions  that  fought 
op  to  tlie  ears  in  hlood  :  therefore  be  courage- 
ous sutdier<«,  and  fi^ht  it  out  bravely,  that  your 
Gu'l  may  be  cl  tritic-d  by  you,  and  lut  him  only 
have  the  scr\.ie,  both  of  your  inward  and  out- 
ward man,  und  btaud  to  his  cause,  and  loye  your 
own  bouU,  and  iVar  not  the  face  of  any  mortal 
man;  for  Goii  hith  promised  to  he  with  you, 
and  uphold  you,  that  they  bhall  not  prevail 
agaiubtyou,  Itrn.  xli.  10, 11.  But  atus,  how  few 
are  there  that  dare  shew  any  courage  for  God 
and  his  cause,  though  his  glory  lie»  at  the  stake, 
but  tJiink  them.strlve»  huppy  and  iveU,  and 
count  themselves  wt^e  men,  if  they  can  sleep 
in  a  whole  skin  ;   when  Chriiit  hath  said,  *  lie 

*  that  will  save  his  life»hail  lose  it ;  and  he  that 

*  will  lo!>e  his  Jite  tor  his  sake,  shall  iind  it. 
'  What  ishall  it  prutit  a  man,  if  he  gain  the 

*  whole  world  aud  l«>»e  his  own  soul  V 

'*  Therefore  it  is  better  for  a  man  to  be  wiU- 
ing and  contented  to  let  all  go  for  tlie  enjoying 
of  Chrisr,  nnd  doing  him  sen  ice,  than  to  sit 
down  and  sleep  iti  a  whole  skin,  though  in  so 
doing  he  gain  all  the  world,  and  see  him  disho- 
noured, hib^lory  and  truth  trodden  under  foot, 
and  the  hiooii  of  hit  servants  shed  and  spilt. — 
Yes,  uiihout  doiiht,  ir  is;  but  many  are  in  these 
times,  so  tar  from  siifTering  valiantly  for  Chn»t, 
tliHt  they  rather  dissuade  men  from  it,  and 
count  it  a  point  of  sinj;ularity  and  pride,  and 
self-ends,  for  a  man  to  put  him»e-f  forward  to 
do  God  service;  asking,  what  calling  and  war^ 
rant  any  private  man  hatli  thereunto,  seeing 


things  ?  Yet,  so  it  dotb ;  but  alas,  tbey  are  so 
cowardly  and  fearful,  that  tbey  dare  not  speak. 
—And  therefore  it  belongs  also  to  thee,  or  ine» 
or  any  other  man,  if  thou  be*st  a  saldier  of  Je* 
sus  Christ,  whatsoever  ^y  place  or  calling  th^ 
rank  or  degree  be,  be  it  higher  or  lower,  yet  if 
he  call  for  thy  service,  thou  art  bound,  ihougb 
others  sUnd  still,  to  maintain  his  power  aad 
glory  to  tlie  utmost  of  thy  power  and  streogthy 
yea,  to  the  sliedding  tlie  fast  drop  of  thy  blood  ; 
for  he  hath  not  lov^  his  life  unto  the  death  for 
thy  sake,  but  shed  his -precious  blood  for  the 
redaiiption  of  thy  soul.  Hath  he  done  this  for 
tliee;  and  darcst  thou  see  him  dishonoured, 
and  bis  glory  lie  at  the  stake,  and  not  speak  in 
his  behalf,  or  do  him  the  best  ser\jte  iboa 
canst  ?•— If  out  of  a  base  and  cowardly  spirit 
thus  thou  doest,  let  me  tell  thee  here,  and  that 
truly  to  thy  face,  thou  hast  a  Daliiaii  m  thy 
heart,  which  thou  lovest  more  thstn  ttod,  and 
that  thou  shalt  one  day  certainly  tind  by  woful 
experience.  Alas,  if  men  should  hold  their 
peace  in  such  times  as  tliese,  the  Jx)rd  would 
cause  the  very  stones  to  speak,  to  convince 
man  of  his  cowardly  baseness.** 

Having  proceeded  in  a  manner  thtis  far  bjr 
the  strength  of  my  God,  with  boldnefs  and  con- 
rage  in  my  speecli,  the  Warden  of  the  Fleet 
came  with  the  fat  Lawyer,  and  commanded  me 
to  hold  mv  peace.  To  whom  I  replied,  I  would 
speak  and  declare  my  cause  mid  mind,  though 
1  were  t)  be  hanged  at  tlie  gate  fur  my  speak* 
ing.  And  he  catted  proclamation  to  he  made 
upon  the  pillory,  for  bringing  to  him  the  Buoks : 
so  then  he  commanded  me  to  be  gagged,  and  if 
1  spake  any  more,  that  then  I  should  be  wiiipt 
again  upon  tbe  pillory. — So  I  remained  about 
an  hour  and  a  half  gagged,  being  intercepted  of 
much  matter,  wliich  by  Good's  assistance  I  ih* 
tended  to  have  spoken ;  but  yet  with  their  cro- 
eliy  I  was  notliing  at  all  daunted,  for  I  was  full 
of  comfort  und  courage,  being  mightily  strength* 
ened  with  the  power  of  the  Aimigbty,  which 
made  me  with  chearfolness  triumph  over  all  my 
feuflferingSy  not  shewing  one  sad  countenance  or 
discontented  heart. 

And  when  I  was  to  come  down,  having  taken 
out  my  head  out  of  the  Pillory,  I  looked  about 
me  upon  the  people,  and  said,  <  I  am  mpre  than 
'  a  conqueror  through  bim  that  bath  loved  me.' 
'  Fivttt  lUr/  Let  the  king  b%e  for  ever;  and 
so  I  came  down  end  was  hitd  back  again  to  the 
Tavern,  where  I,  together  with  Mr.  Wharton, 
staid  a  while,  till  one  went  to  the  Warden  to 
know  what  should  be  done  with  me,  who  gave 
order  we  should  be  carried  back  a^n  to  the 
Fleet. — After  I  came  back  to  the  prison,  none 
were  suffered  to  come  to  me,  but  the  suq^eon 
to  dress  me. — [  Here  Lilburn  gives  an  account 
of  his  cruel  whipping,  &c.  but  as  it  is  after* 
wards  mentioned  in  tlie  depositions  before  tbe 
lords,  it  is  here  omitted.]— 7  he  rest  that  I  in- 
tended by  the  strength  ot  my  God  to  have  spo- 
ken (if  1  had  not  ^n  prevented  by  the  gag)» 
I  now  forbear  to  set  down,  in  regaixl  1  bear  I 


it  belongs  to  the  mijusters  to  speak  of  these  |  am  to  come  into  the  field  a^Ma  to  £gbt  atecoml 
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bftttle,  UD(o  which  time  I  reseire  it :  if  the 
Lord  so  order  it  that  I  nwjf  have  liberty  to 
ipeak,  I  doubt  not  but  by  the  might  and  power 
of  my  Gody  in  whom  I  rat  and  trust,  valiantly 
to  display  the  weapons  of  a  good  soldier  of  Je- 
sus Christy  come  life,  come  death:  and  in  the 
mean  time,  to  what  I  have  here  said  and  writ- 
ten, I  set-to  my  name,  by  me,  John  IJlhurn, 
being  written  with  part  of  mine  own  bluod. 

JonV  LiLBUBV. 

At  the  Inner  Star-Chamber,  the  18tb  of  April, 
▲.  D.  1638. 

Present  ;  Lord  Archbishop  of  Canterbury, 
Lord-Keeper,  Lord-Treasurer,  Lord-Privy-Seal, 
£arl-Marshal,  Earl  of  Salisbury,  Lord  (>)tting- 
ton,  Lord  Newburgh,  Mr.  Secretary  Cooke, 
]Ur.  Secretary  Windebank. 

*  Whereas  John   Lilbum,  prisoner  in  the 

*  Fleet,  by  sentence  in  the  Star-Chamber,  did 
'  this  day   suffer  condign  punishment  for  his 

*  several  Offences,  by  whipping  at  a  cart,  and 

*  standing  in  the  pillory ;  and  as  their  lord&hips 

*  were  this  day  informed,  during  the  time  that 
'  his  bttdy  was  under  the  said  execution,  au- 

*  daciously  and  wickedly  did  not  only  utter  sun- 

*  dry  scandalous  speeches,  but  likewise  scat- 
'  tered  divers  copies  of  seditious  Books  among 

*  the  people,  that  beheld  the  said  execution ; 

*  for  which  very  thing,  among  otlier  offences  of 

*  like  nature,  he  hath  been  censured  in  the  said 

*  Court  by  the  aforesaid  Sentence  :  It  is  thcre- 
'  fore,  by  tlieir  lordships  ordered,  Tliat  the  to  id 

*  John  Lilburn  should  be  laid  alone,  with  irons 
'  on  his  hands  and  lees,  in  the  Wardn  uf  the 

*  Fleet,  wliere  the  basest  and  meanest  sort  of 

*  prisoners  are  used  to  be  put ;  and  that  the 

*  VVarden  of  the  Fleet  take  special  care  to 
'  hinder  the  resort  of  any  persons  whatsoever 

*  uuto  him.    And  particularly,  that  he  be  not 

<  supplied  with  money  from  any  friend,  and 
'  that  he  take  special  notice  of  all  letters,  writ- 

*  ings,  and  books  brought  unto  him,  and  setze 

*  and  deliver  the  same  unto  their  lordships ; 
'  and  take  notice  from  time  to  time,  who  they 

*  be  that  resort  unto  the  said  prison  to  visit  the 

*  said  Lilburn,  or  to  speak  with  hiin>  and  in- 

*  form  the  Board  thereof.     And  it  was  lastly 

*  ordered,  tliat  all  person?  timt  shall  be  here- 

*  alter  produced  to  receive  corporal  punishment 
'  accoitliug  to  sentence  of  tliat  court,  or  by 

*  order  uf.the  Board,  shall  have  tlieir  garments 

*  searched  before  they  be  brought  forth,  and 

*  neither  writing,  nor  other  thing  suffered  to 
'  be  about  them  ;  and  their  hands  likewise  to 
'  be  botmd,  during  the  time  they  are  under 

*  punishment.     Whereof,   together    with   the 

*  other  premises,  the  said  Warden  of  the  Fleet 

<  is  hereby  required  to  take  notice,  and  to  have 

*  special  care,  (hat  tliis  their  lordships  order  be 
'  accordingly  ob6cr>-ed. 

Lxutnin^d per  Dudley  Cirleton.'* 

And  on  the  said  18th  of  April,  it  was  fur- 

tlier  ordered  by  the  said  Court  of  Star-Chnniber, 

«  That  his  majesty's  Attorney  and  Solicitor- 

*  General  should  be   hereby  prayed  and  re- 


'  quired,   to  take  strict  examination  of  John 

<  Lilburn  prisoner'  in  the  Fleet,  touching  the 

<  Demeanour  and  Speeches  of  him  (he  said  Lil- 

<  burl),  during  the  time  of  his  whipping  and 

*  standing  in  the  Pillory  this  day,  accordmg  to 

*  the  Sentence  of  his  majesty's  Court  oi  Star- 

<  Chamber ;    particularly,   whether   the    said 

<  Lilburn  dtd  at  that  time  utter  any  speeches 

<  tending  to  Sedition/ or  to  the  dishonour  of  the 
'  said  Court  of  Star-Chamber,  or  any  member 

<  of  the  said  Court?  and  whetlier  he  did  throw 
'  about  and  disperse  at   the  same   time  any 

<  seditious  Pamphlets  aud  Books,  either  of  that 
'  sort  fur  which  he  was  formerly  censured,  or 

*  any  other  of  like  nature  ?  What  the  Speeches 
'  were,  and  who  heard  them?  What  the  said 

*  Books  were,  and  whence  and  of  whom  the 

<  said  Lilburn  had  them  ?  Aud  what  other  ma« 

*  terial  circumstances  they  should  think  fit  to 
'  examine,  eiilier  tlie  said  Lilbum  upon,  or  jauy 

*  otlier  person  by  whom  they  shall  think  good 
'  to  inform  themselves  for  the  better  finding 
'  out  the  truth  :  and  thereupon  to  make  certi- 

*  ficate  to  the  board  what  they  find,  together 

*  with  their  opinions.' 

Tlie  3rd  of  November,  1640,  being  the  Hrst 
day  tbe  lute  dissolved  parliament  sate,  I  ac- 
cording to  law  aud  justice  preferred  my  Peti- 
tion and  Complaint  to  them;  who' upon  the 
reading  of  my  Petition,  immediately  ordered 
me  my  liberty  [being,  as  I  remember,  the  first 
prisoner  in  England  set  at  liberty  by  thein]  to 
follow  my  Petition,  and  according  to  the  legal 
custom  of  parliaments  make  it  i^ood  by  proof, 
before  a  select  Committee  appointed  by  them 
to  that  purpose,  Mr.  Francis  Rouse  havmg  the 
Chair ;  before  whom  many  particular  days  one 
albef  another  I  appeared  witli  mv  Counsel  and 
my  Witnesses,  and  tully  provea  all  my  Peti» 
fi^n.  Upon  the  report  of  all  which  by  Mr. 
Ilou;)e  the  Chuinnan,  the  House  of  Commons 
upon  the  4th  of  May,  1641,  [being*' the  very 
same  day  that  the  king  himself  caused  me  to 
be  arraigned  for  High  Treason  at  the  bar  of 
the  house  of  peers]  voted  and  resolved  upon 
the  oucstion, 

**  That  the  Sentence  of  the  Star-Chamber 
given  against  John  IJlburn  is  illegal,  and 
against  the  Liberty  of  the  subject ;  and  also 
bloody,  cruel,  wicked,  barbarous,  and  tyran* 
nical. 

*'  Resolved  upon  the  question,  That  repara* 
tion  ought  to  be  given  to  Mr.  Lilburn  for  hit 
imprisonment,  sufferings,  and  losses  sustained 
by  that  illegal  sentence.^ 

<'  Order^,  That  the  committee  shall  pre* 
pare  this  case  of  Mt.  Lilburn*s  to  be  trans- 
mitted to  tlie  lords,  with  those  other  of  Dr. 
Bastwick,  Dr.  Leightoo,  Mr.  Burton,  and  Mr. 
Prynne. 
•«  (Signed)  H.  Elsingr,  CI,  Tarl  Dom,  Com." 

After  which  Votes  (being  in  a  full,  free, 
unravished,  or  unforced,  l^nl,  and  unques- 
tionable Parliament,  after  a  full,  open,  free, 
and  fair  hearing,  and  examining  of  all  my  aforo- 
said  sufferings  and  complaints)  troubles  and 
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friends  as  came  to  see  him  in  his  great  distress, 
and  to  l)j  ing  him  food  and  necessaries  to  sustain 
his  life,  and  also  have  kept  his  sen-nnt  from  him, 
nnd  iiis  foud.  So  that  if  he  liad  not  heen  re- 
lievefi  hy  stealth  of  l>is  fellow  prisoners,  he  hud 
heea  kept  from  any  tbod  at  nil,  for  ahove  (he 
siiucc  ot  30  days  tugetler;  and  the  prisoners 
that  out  of  pi(y  have  reUcved  iiim,  have  been 
most  ciUcUy  punished,  and  Uie  keepers  have 
not  forborn  to  confess  themselves,  that  they 
should  have  starved  bun  long  a!£o,  had  not  titc 
prisoners  relieved  him.  And  betrides  ail  this, 
they  have  most  cruelly  beaten  nnd  wounded 
him,  to  the  hazard  of  his  limbs,  nnd  danger  ok 
bis  life,  had  he  not  been  rescued  and  saved  by 
the  prisoners  of  the  same  house.  In  which  most 
miserable  condition,  your  poor  petitioner  hatU 
continued  a  prisoner  for  the  space  of  about  two 
years  and  a  half,  and  is  like  btill  to  continue  in 
the  same,  under  ^ihe  mercite^s  hands  of  the 
warden  of  the  Fleet,  t^ ho  h.«th  denied  lawful 
liberty  to  his  prisoner,  4br  that  he  hath  said,  he 
must  observe  the  man  (hat  has  so  great  a  sway 
in  the  kingdom,  intimating  the  Archbifhop.— 
All  which  his  deplored  condition  and  lament* 
able  miseries,  he  most  humbiy  prescnteth  to  thiS 
most  Honourable  Assembly,  be*»eechinj;  tliemto 
be  pleased  to  cast  an  eye  of  compassion  to- 
wards him,  and  to  afford  him  such  relief  from 
the  Censure  and  hard  imprisonment,  as  may 
seem  good  to  your  wisdoms,  who  otherwise  is 
like  to  perish  under  the  hands  of  merciless  men« 
And  your  Petitioner  shall  ever  pray,  as  in  duty 
he  is  bound,  to  the  Lonl  to  bless  and  prosper 
this  Honourable  Assembly.    John  Lilbvrk.'' 

At  tiie  debate  of  which,  there  was  not  a  little 
opposition  by  some,  who,  as  I  conceive,  thought 
I  was  not  capable  of  enjoying  justice,  although* 
to  my  knowledge  I  never  did  an  act  in  all  my 
life  that  pat  me  out  of  the  protection  of  the 
law,  or  that  tended  to  the  disfraochisint;  nie  of 
being  a  denizen  and  a  fieeman  of  Kngland; 
nnd  therefore  ought  to  enjoy  as  ii;reat  a  privi- 
lege in  the  enjoyment  of  the  benefit  of  the  law 
of  England,  as  any  free  denizen  of  England 
whatsoever,  by  what  name  or  title  soever  lie  be 
called.  The  issue  of  which  debate,  so  much 
as  I  have  under  the  Clerk's  hand,  thus  fol^ 
loweth : 

"  Die  Lunas,  10  Nov,  1645. 

"  Ordered,  &c.  Tliat  the  Vote  formerly 
passed  in  this  hoose,  conceming  the  proceed- 
mgs  against  lieut.  col.  Lilburn  in  the  Star- 
Chambcr,  be  forthwith  transmitted  to  the  lords." 

"  Ordered,  &c.  That  it  be  referred  to  th«i 
Committee  of  Accounts  to  cast  up  and  stite  the 
accounts  of  lieut.  col.  Lilburn,  and  to  certify 
what  is  due  to  him,  to  this  house. 

••  H.  Elstnge,  CUr,  Pari.  D.  CwJi." 


appoint  the  payment  of  so  much  of  his  present 
arrears,  as  you  in  your  great  wisdoms  shall 
think  fit,  to  supply  his  urgent  and  pressing  ne- 
cessities, there  bemg  now  due  to  them  GOOl. 
and  upwards.  Aud  that  Col.  King  may  be 
commanded  to  account  with  the  petitioner, 
which  formerly  he  iiaih  refused  to  do  (though 
commanded  by  his  general),  and  to  give  him 
debentures  for  what  is  due  by  the  state  in  his 
service,  and  to  pay  him  what  he  hath  received 
for  the  petitioner,  and  detained  from  him.  And 
be  shall  pray,  &c.  John  Lilburn." 

The  annexed  Petition  thus  foUoweth : 

"  To  tlie  House  of  Commons  now  assembled  in 
the  High  Court  of  Parliament ;  The  humble 
Petition  of  John  Lilbuan,  prisoner  in  the 
Fleet  I 
<'  Id  all  humility  slicwelh ;  Tliat  in  Decem- 
tier  next  will  be  three  years,  your  Petitioner, 
upon  supposal  of  sending  over  certain  Books 
of  Dr.  Bastwick's,  from  Holland  into  England, 
was  hjf  Dr.  Lamb's  warrant  without  any  Exa- 
mination at  all  sent  to  the  Gatehouse  prison, 
and  from  thence  within  three  days  removed  to 
the  Fleet,  where  he  abiding  prisoner,  in  Can- 
dlemas-Term following,  was  proceeded  against 
in  the  honourable  court  of  Stal^Chamber : 
where  your  Petitioner  appearing  (and  entering 
of  his  name,  for  want  of  money  his  name  wa^ 
struck  out  again),  and  he  refusing  to  take  an 
Oath  to  answer  to  all  things  that  should  be  de- 
manded of  him  (for  that  your  petitioner  con- 
ceived that  oath  to  be  dangerous  and  illegal) 
without  any  interrogatory  tendered  him,  for  his 
refusing  the  said  oaOi,  he  was  prosecuted  and 
censured  in  the  said  court  most  heavily,  being 
fined  500/.  to  the  king,  and  sent  prisoner  to  the 
Fleet.  And  in  Easter  Term  following,  was 
whipped  from  the  Fleet  to  Westminster,  with  a 
three-fold  knotted  cord,  receiving  at  least  200 
stripes ;  and  then  at  Westminster,  he  was  set 
on  the  pillory  the  space  of  two  hours,  and  (over 
and  ahove  the  censure  of  the  court)  at  the  war- 
den of  the  Fleet's  command,  was  gagged  about 
an  hour  and  a  half;  after  which  most  cruel  suf- 
ferings, was  again  returned  to  the  Fleet  close 
prisoner.  When  through  his  said  sufiferings, 
the  next  morning  he  being  sick  of  an  extreme 
fever,  could  not  have  admittance  for  his  surgeon 
to  let  him  blood,  or  dress  his  sores,  till  the  af- 
ternoon of  the  said  day ;  though  the  surgeon,  in 
pity  to  the  prisoner,  went  to  Westminster  to  the 
warden  himself;  and  your  petitioner  hath  been 
close  prisoner  in  the  Fleet  ever  since,  virhere  in 
a  most  cruel  manner  he  hath  been  put  into  iron 
fetters,  both  hands  and  legs,  which  caused  a 
roost  dangerous  sickness  that  continued  six 
months ;  and  after  some  small  recovery,  was 
again  laid  in  irons,  which  caused  at  least  fire 
months  sickness^  more  dangerous  than  the  for- 
mer. During  which  time  of  sickness,  they  most 
inhumanly  denied  his  friends  to  come  and  see 
him,  until  they  would  give  them  money  for  their 
admittance,  and  they  have  denied  many  to 
come  at  all ;  and  have  beaten  and  kicked,  and 
otherwise  most  shamefully  abused,  such  his 
vol:  III. 


After  passing  these  Votes  I  found  quick  dis- 
patch to  the  Lords;  and  upon  the  1st  of  Dec. 
16-45,  by  special  decree,  they  took  oflf  the  Fine 
set  upon  me  by  the  8tar-Chamber ;  and  after- 
wards at  their  open  bar  judicially,  upon  the 
1.1th  of  Feb.  lt>45,  appointed  me  a  solemn 
hearing  dt  novo  of  the  whole  matter;  aud  arf- 
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5ii;ne(i  Mr.  John  Bradshaw  and  Mr.  John  Ct»ok 
l:»i  luy  cuuosel. 

Litrtit.Col.  JoiiK  L^lburn's  Sufferings,  as  ihey 

were   represented    and  proved   befon*  the 

ri^ht  hr>MoiirthIe  tie  House  of    Peers,   in 

iCirlijui.ei.t  a^-embleti,  lUe  I3ih  day  of  Fe- 

brua.y,  Kilo. 

Mr.  Br.uUliaw  and  Mr.  Crooli  being  assigned 

fir   Cuunx'l  with  llie    >ud   Mr.  Liiburn  ;    Mr. 

Brad»t)aw    having    &uci-inctly,  and    bo   truly 

opened  the  Case,  as  if  he  had  been  an  cye- 

v\uncr.s  of  liis   client's   sufierinRs,  accjuainted 

their  lordship*?,  that  the  same  had  received  a 

full  and  snlenau  hearing  before  a  committee  of 

the  honourable  house  of  commons ;  upon  whose 

report  it  wab  by  ihat  iionourable  house,  May  4, 

1641,  rt soiled  upon  the  qut^stion,  <  Ihat  the 

«  Sentence  of  the  8tnr-Chamher  jjivtu  against 

*  ^^^\l.^  Liiburn  is  illegal,  and  against  ihe  Liberty 

<  of  the  Subject;  and  also  bloody,  wicked,  cruel, 
■  barbarous,  and  tyrannical;*  and  likewise  fur- 
ther resolved  upon  the  question,  *  That  repa- 
«  ration  ought  to  be  yiven  to  Mr.  Liiburn,  for 

*  l»is  imprisonmenr,  sulferings  and  losses,  sus- 

*  lained  by  that  illegal  Senttnce.*  And  now, 
my  lords,  they  have  transmitted  them  to  your 
lordships,  by' whose  noble  favour  and  jusiicc 
we  are  n'^w  before  your  honours  to  lay  open 
the  illegality  of  lh;it  Sentence,  and  all  the  pro- 
ceedings thereupon,  luid  to  crave  your  lord- 
ships justice  for  repanitions,  proportionable  to 
our  client's  sutU'riii'is. 

And  in  the  first  place  he  prisented  an  OrJrr, 
v\herel>y  Mr.  Liiburn  was  nrft  illegally  attach- 
ed, and'ronniiiticd  to  the  prison  of  the  Gate- 
house, which  was  read  in  titese  words  : 

*  Sexto  Dtc.  A.  D.  1637.     Kmanavit  attacli' 

*  direct.  Wrayge,  et  Fhimstccd,  pm  corporis, 

*  capt.  Johannis  Liiburn  i\v  civitati  Lonclon,  atl 

*  immediate admittend,<S:c.  Si^nat.  jirl^amlc, 

*  Gwynn,et  Aylett.    Kx  dircctionc  I k  !.er  cli-r. 

<  capptliani  Lond.  E^ani.  Kd^.LrJus  Laihmn, 
«  lit'g.  iUgi  Deput.' 

Tlic  Knglish  of  which  thus  ft^lloweth  : 

*  The  6th   Dec.   16:57.       TlHTe  issued  an  at- 

*  tjichment  directe<l  to  Wragge  and  Flamsteed, 

*  for  the  taking  cf  the  body  of  John  Lilbuni,  of 

*  the  city  of  London,  and  to  bring  immediately, 

*  ^:c.     vSigned  by  I^inbe,  Gwynn,  and  Aylett. 

*  By  direction  of  the  court,  Baker,  cleik  thap- 

<  Inin;  Kxamtned  by  Edward  Latham,  Deputy 

*  of  the  Begibtcr/ 

Which  Order  being  read,  Mr.  Bradshaw  ol>- 
9«r\ed,  that  the  ot'iuinai  impriv)omrnr  itself  was 
illegal,  because  the^  never  con  vented  Mr.  I,il- 
burn  to  speak  for  himself,  nor  examined  him 
upon  any  crime. .  But,  my  lords,  it  is  no  marvel 
that  such  kind  of  injustice  as  this  proceeded 
from  those  high  connnissionerfi,  because  it  was 
their  u>ual  practice  to  be  attachers,  juilges, 
g;iolers  and  executioners  themselves,  without 
regard  of  any  legal  *vay  of  procetdinfjs.  lie 
then  desired  their  lordships,  that  the  Sentence 
aguiiLst  Mr.  I/dburn  in  the  Star-Chamber  might 
ftiju  be  Ti'.ii(l,  which  wtu  accordingly  done^  ViZ. 


*  In  Cam.  Stel.  coram  Cane,  ibidem  13  die  Feb. 

*  anno  dcrimo  teriio  Car.  rcg.  Lord  Co^tn- 

*  try,Lord-Kecper,  &c. 

'  Whereas  upon  information  to  tliis  Court^ 

<  the  9th  of  Feb.,  by  sir  Jolm  Banks  knt.  bi« 

*  majesty's  Att-jrney-Geueral,  tiiat  Joho   Di- 

*  burn  and  John  Wharton,  theo  present  at  the 

*  bar,  were  the  24th  of  Jan.  last,  ordered  io  be 
'  examined  upon  interrogatories,  touchiug  tUeir 

*  uiUawful  printing,  importing,  pyhlUhinf;  and 
'  dispersing  of  libellous  and  seditious  liuo)^s, 

*  contrary  to  the  decree  of  this  court,  which  wa» 

*  verified  by  Affidavit ;  and  being  brought  op  to 

*  the  o&ce  to  appear  and  be  examined,  the  said 

*  Lilbuni  refused  to  *  appear ;    and  both    of 
'  them  denied  to  take  an  Oath  to  make  true 

*  :mswer  to  Interrogatories,  as  appeared  by  the 

*  Certificate  of  Mr.  Goad,  deputy-clerk  of  thi* 

*  court :  the  court  did  on  that  day  order.  That 

*  their  appearances  should  then  be  recorded, 

<  they  bcmg  present  in  court  as  aforesaid  ;  and 

*  that  in  respect  tite  said  delinquents  did  then 

*  ng-ain  contemptuously  refuse    to    take    tlieir 

*  oaths,  tender^  unto  tUcui  in  opeii  court,  thej 

*  ^hould  be  reminded  to  the  pri»on  of  the  Fleet, 

*  there  to  remain  close  prisoner?*,  until  they  con- 

*  form  themselves  in  obedience  to  take  tlieir 

*  oatiis,  and  be  examined;  and  tliat  unless  tliev 

*  did  take  their  oaths,  und  yield  to  be  examined 
*'  by  Monday  night  ihrn  next  following,  and 

'  now  last  past,  their  lordsliips  would  oo  this 

*  siLtii:g  6^y  proceed  to  a  Censure  agaiust  tiiem 
*•  i'ur  ti.i'ir  contempts  theiein. 

*  Now  this  day  the  .<iid  Liiburn  and  Wharton 
^  l.iiiig  again  brought  unto  thebar,hisuu»)tsty  • 

<  saiil  Attorney  informed  this  Iionourable  Courr, 
'  that  they  still  continued  in  their  former  oh- 

*  blinacy,  and  contemptuously  refused  to  take 
^  UielftOatlu»,  lo  make  true  answer  to  the  t  In- 

*  tcrr.>g:it(jries,  although  they  had  been  sent  ior, 
'  r.ud  tlieir  Oaths  offered  to  be  given  unto  U.€Ui 
'  bv  Mr.  Goad,  deputy-clerk  of  this  court,  who 
^  nu.v  cer tilled  the  same  in  court.  And  there- 
^  tun  his  majesty *s  said  Attorney  humbly  prayed 

*  on  his  majesty's  behalf,  That  their  lordships 
'  w  rM  now* proceed  to  Censure  against  the 

*  siiiv!  tit  linqucKts  for  their  great  contempts  aitd 
'  d.v  btdiencc  therein.  Whereupon  their  lord- 
'  ships  endeavoured  by  fair  persuasions  to  ilraw 
'  Xhem  to  cout'ormity  and  obcdieoce;  uud  withal 
'  olTorcd,  that  if  yet  they  >^culd  submit  and  take 
'  their  Oaths,  tiieir  lordships  w  ould  accept  there- 
'  of,  and  ntt  pmceed  to  censure  against  tiiciu. 

*  But  such  wa«^  tlie  iosulTerable  disobedience  and 

*  contempt  of  the  said  delinquents,  that  they 

*  £itill  persisted  hi  their  former  obstinacy,  and 
'  wil'ully  refused  to  take  their  oaths.  In  re- 
'  spr>'t, whereof  tlve  whole  Court  did,  with  an 
'  unanimous  consent,  declare  und  adjud;;e  tbs 
'  suid  Lilhurn  and  Wharton  guilty  of  a  very  high 

*  Liiburn  did  enter  his  name,  hut  refusing  ta 
give  them  money  they  put  out  his  name  again, 

t  They  nt\er  sliewed  the  Interrogatories  tu 
Lilhurn,  though  he  desired  the  sight  of  theo), 
that  so  he  mi^*it  kuow  what  he  did  *\vear  to. 
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'  cnnteinpr,  and  offence  of  dangerous  conse- 

*  (juence  and  e\il  example,  and  worthy  to  un- 

*  dei-go  a  very  sharp,  exemplary  and  severe  Cen- 

*  sure,  which  may  deter  others  from  the  like 
'  presumptuous  boldness,  in  refusing  to  take  a 

*  legal  Oath;*  without  which,  many  great  and 
^  exorbitant  offences  to  the  prejudice  and  danger 
'  of  his  majesty,  his  kingdoms,  and  loving  sub- 
*jects,  mi^ht  go  away  undiscovered  and  un- 
'  punished.     And  therefore  their  lordslnps  have 

*  now  ordered,  adjudged  and  decreed,  that  the 

*  said  Ulburn  and  Wharton  shall  be  remanded 

*  to  the  Fleet,  there  to  remain  until  they  con- 
'  form  tliemselves  in  obedience  to  the  orders  of 

*  this  court,  and  that  they  shall  pay  500/.  a- 
'  piece  for  ilitir  severd  fines  to  his  majesty's 

*  use ;  and  before  their  tnlargements  out  of  the 
'  Fleet,  become  bound  with  good  sureties  for 
'  iheir  good  behaviour.  And  to  the  end  that 
'  others  may  be  more  deterred  from  daring  to 

*  offend  in  the  like  kind  Ijcreafter,  the  court 

*  hath*  further  ordered  and  decreed,  That  the 
'  said  John  Lilhurn  shall  be  whipped  through 

*  the  street,  from  the  prison  of  the  Fleet  unto 
'  the  pillory,  to  be  erected  at  s»uch  time  and  in 

*  such  place  as  this  court  shall  h«)ld  fit  and  di- 

*  rect;  and  that  both  he  and  the  said  Wharion 
'  shall  be  both  then  set  in  the  said  pillory,  and 
'  Trom  thence  he  returned  t)  the  Fleet,  thereto 

*  remain  according  to  this  decree. 

*  John  Artiur,  Dep.* 


ous  and  cruel  manner,  that  she  was  not  able  Ci> 
express  it,  and  that  she  did  believe  that  botir 
his  shoulders  were  swelled  almost  as  big  as  a 
pcnny^loaf,  with  the  bruises  of  the  knotted 
cords;  and  that  she  did  &ee  him  set  upon  the 
pillo^-y  immediately,  above  tlie  space  of  two 
imurs,  bare-headed,  the  sun  shining  very  hot, 
and  he  took  occasion  to  declare  the  unjnstnesi 
of  hia  Sentence,  upon  which  ihe  warden  of  tho 
Fleet  caused  liim  to  be  gajiged  alo*c«  au  hour, 
and  did  it  with  hUcU  cruelty,  that  he  made  hit 
mouth  to  bleed. 

Mr.  Hif^gs,  his  snrgeon,  testified -upon  oath  to 
this  effect ;  That  he  did  not  set  his  patient  Mr. 
Lilburn  whipped,  but  being  desired  to  perform 
the  otiicc  of  a  surgeon  to  him,  he  that  <lay  drest 
hi>»  back,  -which  was  one  of  the  mi^erallh  st  that 
ever  he  tlid  .set ;  for  the  wales  in  his  back,  n)ad« 
by  his  crurl  tU.ipping,  were  hiegcr  than  tuhncc**- 
pipes,  and  thai  he  saw  him  set  in  the  pillory, 
and  gaggrd. 

And  Mr.  Tfiomns  /f^/nT« 'u|)on  oath  testified 
to  this  effect;  ThJit  he  did  see  Mr.  Lilhum  set 
upon  the  pillory,  above  (as  he  judge(')  the  spaco 
of  two  hours,  tlie  sim  shining  \cry  hot,  and  they 
would  not  suffer  him  to  have  any  cover  upon 
his  head  :  and  he  taking  occasion  to  speak  of 
the  bishr»ps  cruelty  towards  him,  and  how  un- 
justly they  had  caused  him  to  be  dealt  with, 
the  warden  of  the  Fleet  caused  him  to  be  gagged 
in  such  a  cruel  mnnner,  as  if  he  would  Ijave 
torn  his  jaws  in  pieces,  insomuch  that  the  blood 
came  out  of  his  mouth. 


At  tlie  concluding  of  which,  Mr.  Bradihirvv 
observed,  ths^t  this  Sentence  wm  feio  de  sc, 
guilty  of  i(s  own  death;  the  ground  whereof 
t)cing,  because  Mr.  Lilhurn  refused  to  take  an 
Oath,  to  answer  all  such  questions  as  should  be 
demanded  of  him,  it  being  contrary  to  the  laws 
of  God,  nature,  and  the  kingdom,  for  any  man  i 
to  be  his  own  accuser:  the  execution  of  which  i 
ciiiel   and  bloody  Sentence  was    proved    by  1  'Present  Lord  Archbishop  of  Canterbury,  Lord- 


In  the  next  place,  a  second  Sentence  made 
in  the  Inner  Star-Cham  her  was  read,  which 
t!)us  folio weth: 

'  At  the  Inner  Star-Chamher,  the  18th  of  Aprd, 

A.  D.     lOob. 


several  Witnesses  of  quality  and  good  repute 
npon  oath  at  their  lordships  bar,  the  substance 
of  whos6  testimony  was: 

In  the  first  place,  Mr.  Thomat  Smith,  mer- 
chant, upon  bis  oath  declared  to  their  lordships, 
That  he  saw  Mr.  Lilburn  lied  to  n  cart  at  Fleet- 
bridge,  being  stripped  from  the  waiut  upward, 
and  whipped  from  thence  to  Westminster;  and 
that  so  near  as  he  was  able  to  judge,  every  two, 
three  or  four  steps  he  Imd  a  lash,  with  a  whip 
that  he  was  sure  had  two  or  three  cords  tied 
full  of  knots ;  and  for  the  number  he  did  not 
judge  them  so  few  as  500,  and  he  thouglit  that 
if  he  should  say  500  and  500,  he  should  not  say 
nmiss :  but  500  he  was  confident  w  as  the  least. 
And  that  he  saw  him  set  upon  the  pillory,  &c. 
the  otlicers  being  very  cruel  towards  him,  or 
any  that  spoke  unto  lum. 

'Fhe  nett  witness  was  Mrs.  Mary  Dorman  ; 
the  substance  of  whose  testimony  upon  oath 
was,  that  she  saw  Mr.  Lilburn  whipped  from 
Fleet-bridge  to  Westminster,  in  such  a  barbae 

*  The  sum  of  which  was,  *  You  shall  swear  to 
make  true  answer  to  nil  things  that  are  asked 
^OB^  so  help  you  God.' 


Keeper,  Lord-Treasurer,  &c. 

'  Whereas  John  Lilburn,  pri«»oner  in  the  Fleet 

*  by  Sentence  in  the  Star-Chamber,  did  thii 
'  day  suffer  condign  punislunent  for  his  several 

*  offences,  by  whipping  ut  a  cart,  and  standing 
'  in  the  pillory ;  and  as  their  lordships  were 
'  this  dny  informed,  during  the  time  that  his 

<  body  was  under  the  said  execution,  audaci- 
'  ously  and  wickedly  did  not  only  utter  sundry 

*  scandalous  Speeches,  but  likewise  scattered 
'  divers  copies  of  seditious  Books  amongst  tha 
'  people  that  beheld  the  said  execution  ;  for 
'which  very  thing,  amongst  other  offences  of 

*  like  nature,  he  hath  been  censured  in  the  said 

*  court,  by  the  aforesaid  Sentence  :  it  is  there- 
'  fore  by  their  lordships  ordered,  that  the  said 
'  John    Lilburn    should    be   laid    alone    with 

<  irons  on  his  hands  and  legs,  in  the  wards  of 

*  the  Fleet,  where  the  basest  and  meanest  sort 

<  of  prisoners  are  used*  to  be  put;  and  that  the 

*  warden  of  the  Fleet  take  special  care  to  hin- 

<  der  the  resort  of  any  persons  whatsoever  unto 
'  him ;  and  particularly,  that  he^  be  not  sup« 

*  plied  with  money  from  any  friend  ;  and  thai 

*  he  take  special  notice  of  all  letters,  writings, 
'  aud  books  brou^t  unto  him,  :ind  neiie  and 
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by  the  poor  men  that  begged  at  the  p»te  t  hot 
tiie  Gaolers  finding  out  that  Mr.  lilburn  p«.t 
his  diet  tliat  way,  they  dealt  90  craellj  with  Li.e 
poor  men,  that  Mr.  Lilbum  w«sdeprnred  <^ttu.: 
way  or  relief,  and  tbeo  his  friends  got  the  sou  01 
one  Archer  that  was  prisoner  in  the  next  roon 
to  Uim,  for  accuang  the  deputy  of  IrelaiMi  t'^r 
munlering  one  £«unond,  to  cooreT  his  victBaJa 
to  hioi :  vihich  was  done  by  steaItU,  throagii  a 
hole  where  a  board  was  pulled  up  in  his  floor, 
when  the  rest  of  the  prisoners  were  at  the  ciisif  c. 
at  seryice;  and,  my  lords,  divers  times  cbe 
con?eying  of  bis  meat  lo  bin&,  cost  him  mnd  L  3 
friends,  upon  the  prisoners,  &c.  more  than  t\-. 
meat  itself. 

Robert  EUi$y  some  time  a  fetlow-prisone- 
wilh  Mr.  Lilbum  in  the  Fleet,  upon  Oiilh  de- 
clared before  their  lordships,  that  the  «iftcer» 
of  the  Fleet,  after  they  brought  Mr.  LJburr 
into  the  common  wards,  used  him  verr  barbar> 
ously  and  cruelly,  laying  him  for  n  las^  time  i . 
irons,  keeping  bis  frieods  from  him,  and  his 
\ictuul5,  and  several  times  had  tike  to  have 
slain,  aad  murdered  him,  and  be  Terilj  beiie«c< 
had  effected  it,  if  lie  had  not  helped  him ;  tur 


'  deliver  the  smne  unto  their  lordships,  and  take 

*  notice  from  time  to  lime  who  they  be  that  re- 
'  sort  unto  the  said  prison,  to  visit  tlie  said  lil- 
'  burn,  or  to  speak  with  hiin,  and  iufurm  the 

*  board  thereof.     And  it  was  lastly  ordered, 

*  I  hut  all  persons  that  shall  be  hereafter  pro- 
'  duced  to  receive  corporal  punishment,  accord- 

*  in:;  10  sentence  of  that  court,  pr  by  order  of 
'  cue  board,  shall  have  their  garments  searched 

*  before   they  be  brought  lorlli,  and   neither 

*  writing  nor  other  thiug  suffered  to  be  about 

*  them;  and  thtir  hands  likewise  to  be  bound 

*  during  the  time  tliey  are  under  punishment. 

*  Where  if,  together  with  the  other  premises, 

*  the  said  war.len  of  the  Fleet  is  hereby  required 
'  to  take  notice,  and  to  have  especial  care, 
'  I  hat  this  their  lordships  order  be  accordingly 
'  observed 

*  Exawined  p€r  Dupllt  Carletok.' 

And  the  execution  of  this  latter  Sentence  in 
m  most  barbarous  and  inhuman  manner,  was 
punctually  proved  by  sufficient  witnesses,  as 
foUowetb;  viz.  Mr.  Hieg*  his  surgeon  again 
testihed.  That  that  nigitt  Mr.  Lilburn  suffered, 
be  was  had  back  f  1  ihe  Fleet,  and  he  repairing 
to  Dr.  Grant,  to  crave  his  advice,  he  ail  vised 
him  to  let  his  patient  blood,  to  prevent  a  fever; 
and  he  accordingly  came  the  next  morning  to 
the  Fleet  to  let  his  patient  blood,  and  dress  his 
sores,  but  he  found  him  locked  up  close  in  a 
room,  and  was  by  tlie  otlicers  of  the  Fleet  denied 
access  unto  him.  Whereupon  he  immediate!/ 
went  to  the  warden,  being  then  at  West- 
minster, who  denied  him  access  to  the  said  Mr. 
Lilburn,  lili  the  afternoon  that  lie  came  home : 
which  was  a  great  ace  ni  cru(.4ty,  and  much  to 
the  danger  of  Mr.  Li  1  burn's  liealth,  and  wel- 
fare :  and  the  next  duy  tliey  removed  him  down 
to  the  common  gaol,  where  they  laid  him  in 
irons,  and  several  (imes  %founde*d  him,  to  the 
eiueme  hazard  of  his  life,  and  several  limes 
denied  me  access  to  him  in  his  extremity. 

Dr.  Hubbard^  Justice  of  the  Peace,  made 
oath  to  this  effect:  Thnt  uhen  Mr.  Lilbiu-n 
was  prisoner  in  the  Fleet,  he  was  desired  as  a 
physician  to  visit  him :  and  );oiog  «o  to  do,  he 
was  again  and  again  denied  acccsi  to  him  :  but 
upon  much  ioiportun.ty  (o  tlie  warjden,  he  was 
admitted  to  him,  ^hou)  he  tbund  in  an  extreme 
violent  fetcr,  lyin«:  in  irons  upon  both  hands 
and  legs,  to  the  extreme  hazard  of  his  life. 

Mrs.  Maty  Donnan  further  declared.  That 
after  Mr.  Lilburn  had  suffered,, she  went  often 
to  visit  him,  who  was  laid  in  irons,  and  his 
friends  denied  liccess  to  him;  and  that  the 
Oilicors  of  the  Fleet  strongly  endeavoured  to 
starve  hiiu :  so  that  many  times  his  friends  were 
furred  to  bring  his  meat  to  the  poor  men^s  ba^!, 
and  give  tiiem  monry  I  o  convey  it  to  him  through 
a  hole  in  a  wall  betwixt  them  and  him.  Mr. 
Tliomas  Ilawts  further  declared,  that  after  Mr. 
Lilbum  suffered,  he  often  went  to  visit  him, 
and  was  beat  bv  lie  Gaolers,  and  was  in  danger 
to  have  lost  his  life  for  so  doing;  and  tlhit  they 
so  strongly  laboured  to  starve  Mr.  IJlburn, 
4hai  Uiey  were  forced  to  convey  lub  diet  to  him 


L 


which  they  took  his  bed  from  him,  and  put  hijx 
off  ttie  charity,  and  kept  liim  fire  weeks  in  a 
dungeon,  aud  bad  like  to  have  murdered  k>u, 
and  afterwards  removed  him  to  the  KingV 
Bench,  that  so  they  might  the  more  easily  b*«e 
their  wills  of  Mr.  Lilburn,  &c. 

Their  Lordships  being  satisfied  of  the  injus- 
tice and  illegality  of  the  proceedings,  Mr.  BnJ- 
s/ifiirsaid.  Thai  he  conceived  no  mau*ssuffenr^ 
in  the  kingdom  bad  been  so  great  as  his  clieLi'i 
weie:  for  a  gentleman  to  be  so  cruelly  ton...-- 
ed  and  whipped,  pilloried,  gagged,  ck^  iirf  >?- 
soned,  ironed,  beat  and  wounded,  and  tbairoC- 
trary  to  law,  is  a  cruelty  unheard  ot',  and  tlitre< 
fure  hoped  that  for  such  unparalleled  suffenojcs, 
aod  oppressions,  the  fair  hand  of  their  lordships 
honourable  justice  would  give  and  reach  h;u 
forth  unparalleled  damages ;  and  though  mauj 
of  his  Judges  that  did  him  injustice  te  dead, 
yet  he  hoped  the  hand  of  justice  of  their  ho- 
nours, jomed  with  the  honourable  house  J 
conunons,  will  be  so  long,  as  to  reach  their 
living  and  surviving  estates,  and  out  of  them, 
&c.  make  him  speedy,  large  and  unparalleled 
reparations. 

Mr.  Cook  then  spoke  in  the  behalf  of  Mr.  Lil- 
burn (aud  afterwards  printed  his  Argoncot), 
and  said  the  punishment  inflicted  upon  bia 
pmy  be  reduced  to  four  heads : 

(L)  Imprisonment,  whereby  a  man  is  buried 
alive,  loses  the  comfort  and  llenefit  of  his  Bvt 
senses,  and  is  made  *  Corpus  immobile  legi$,' 
the  unmoveable  subject  of  the  law,  or  as  a  dead 
carcase.  It  is  true,  that  in  itself  it  is  the  easiest 
of  all  corporal  punishments :  but  the  cootiDih 
ance  of  it,  makes  it  sach  a  lingering  coosump- 
tion,  that  it  is  better  to  be  «pon  the  rack  an 
hour,  than  to  be  imprisoned  a  year:  as  it  i§ 
better  to  be  once  wet  to  the  skm,  than  to  be 
subject  to  a  perpetual  dropping:  especistly  for 
an  active  spirit,  there  is  no  sod»  tonneot  atu 
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dq>rive  him  of  liberty ;  for  active  Theseus  .was 
coDdeiuned  only  to  tit  still :  there  is  no  end  of 
such  a  misery,  as  tlie  heathen  persecuting  tyrant 
said,  *  Nonduni  tibi  redii  in  gratiaro ;'  to  put  a 
man  out  of  his  pain,  was  always  counted  a  favour. 
But  Mr.  Lilburu's  imprisonment  was  aggra^ 
vated  by  three  steps  or  gradations.  1.  A  close 
Imprisonment,  not  the  dearest  friend  to  come 
to  nim ;  we  do  not  find  that  any  of  the  primi- 
tive Chrisliaiis  were  used  so  by  the  tyrants,  fof 
then  that  heavy  charge  might  be  answered  tti 
the  scripture,  *  I  was  in  prison  and  ye  visited 
<  me  not  ;*  extraordinary  matters  of  state  and 
high  concemmeuts  always  excepted;  but  the 
surgeon  was  not  permitted  some  time  to  come 
to  Mr.  Lilburn  to  dress  him,  nor  the  physician 
when  he  was  in  a  fever;  a  cruelty  unheard  nf 
amongst  the  Turks :  for  they  are  careful  of  their 
slaves  in  tlieir  sickness,  and  fatten  them,  that 
they  may  eudure  their  blows;  but  it  is  too  pro- 
bable tliat  those  whidi  were  Mr.  I Jlburn's  ma- 
licious enemies,  did  too  much  ihirst  after  his 
blood.  2.  The  keepers  were  ordered  to  take 
care  that  no  money  be  conveyed  to  him,  which 
ai^ues  that  they  had  a  desire  to  starve  him :  the 
Prophet  saith,  <  It  is  better  to  die  by  the  sword, 
*  than  famine,*  which  is  the  greatest  of  all  tor- 
ments; for  all  punishments  may  be  undergone 
by  patience,  but  only  hunger :  which  the  more 
any  man  thinks  by  patience  to  overcome,  the 
more  violent  it  is.  Undoubtedly,  had  it  not 
been  for  the  pity  of  some  poor  resolute  fellow* 
prisoners,  Mr.  Lilburn  bad  been  starved  to 
death ;  far  worse  than  any  of  the  four  Roman 
punishments,  which  were  lapidalio^  combuttiOf 
Hecoliatio,  stranguiatiot  stoning,  burning,  be^ 
heading,  and  strangling.  How  severely,  yol 
most  justly,  did  the  ftame  judges  several  times 
'punish  tbe  inteut  to  poison  or  destroy  another 
man  i  The  going  about  to  murder,  nay,  the  giving 
of  the  lye,  l^cause  it  is  preparatory  to  murder,  by 
provoking  quarrels,  was  censurable  in  tliat  court; 
a  multo fortiori^  much  more  from  the  stroQger, 
then  in  this  case  used,  where  there  was  so  much 
cruelty,  inflicted,  that  death  might  probably 
have  ensued,  had  not  Gud  by  his  extraordinary 
mercy  supported  him  in  those  sad  afflictions, 
those  unjust  judges  for  transgressing  not  only 
the  bonds  of  humanity,  but  all  the  rules  of 
^heir  own  ordinary  justice,  ought  to  make  Mr. 
Lilburn  answerable  satisfaction.  3.  'I  his  Im- 
prisonment was  for  about  three  years,  'i/.tii  he 
.  petitioned  the  parliament.  Many  times  the 
first  motions  of  anger  are  not  in  a  man*s  own 
power ;  because  he  would  not  accuse  himself 
as  they  desired,  they  might  have  in  a  passion 
committed  him,  and'  the  sun  might  have  gone 
down  upon  their  wrath;  naf,  tlie  moon  might 
have  made  her  peragratioo,  or  the  summer 
season  might  have  melted  their  frozen  con- 
sciences, or  the  winter  cold  liave  allayed  the 
heat  of  their  malice,  or  the  sun  might  have 
made  bis  revolution,  but  their  malice  continued 
three  years,  and  had  not  be  been  delirered  by 
tbe  justice  of  the  parliament,  in  probability 
might  liave  continued  for  ever. 
\%)  Whipping,  a  most  paipful  and  sbaaefol 


punishment ;  flagellations  and  scourgings  betng 
for  slaves  and  incorrigible  rogues,  and  hedge* 
^bbers.  In  11  Elizabeth  one  Cartwright 
brought  a  slave  from  Russia,  and  would  scourge 
him  cruelly,  for  which  he  was  questioned ;  and 
it  was  resolved,  that  England  was  too  pure  an 
air  for  slaves  to  breathe  in ;  and  it  was  ofien 
resolved  in  the  Star-Chamber,  that  no  gentle- 
man was  to  be  whipped  for  any  oflience  what* 
soeter :  it  being  well  Lnown  that  John  lilbura's 
ancestors  have  been  ancient  gentlemen,  and 
that  which  these  Judges  could  not  be  ignorant 
of,  especially  the  Earl-Marshal,  who  is  pre^ 
sumed  to  know  all  the  ancient  gentry  in  the 
kingdom.  But  the  like  whipping  was,  never 
read  of  amongst  the  Assyrians,  Persians,  Gr^ 
cians,  or  Romans.  For,  1.  It  was  iirom  the 
Fleet  to  Westminster  (above  a  mile  dbtance) 
a  great  concourse  and  confluence  of  people 
looking  upiMi  him,  as  if  he  had  been  some  mi* 
serable  slave.  S.  He  received  every  two  or 
three  steps  a  blow,  600  strokes  at  the  least; 
for  one  Mr.  Smith,  a  merchant,  that  went 
along  with  him,  testified  that  so  far  as  he  was 
able  to  judge,  he  received  MX)  or  1000,  but  of 
the  first  he  was  most  certain ;  and  this  was 
with  a  treble-corded  whip,  with  at  least  twenty 
knots  upon  it. 

Amongst  the  Romans  no  malefactor  had 
ever  above'  40  stripes,  and  every  stroke  stood 
for  three  stripes,  for  the  whip  was  of  three 
thongs :  and  but  one  knot  at  the  end  of  every 
thone.  St.  Paul  received  thirtv-nine  stri|»es, 
which  was  but  thirteen  blows.  Not  long  sinc« 
in  Orleans,  a  priest  was  sentenced  to  be 
whipped  for  fornication,  having  abused  a  poor 
maid,  telUng  her  that  their  popish  St.  Francis 
would  come  and  lie  with  her  such  n  night,  at 
which  time  he  personated  and  feif;ned  himself 
to  be  St.  Francis,  and  was  taken  in  bed  with 
her ;  and  it  was  earnestly  pressed  by  the  kin^s 
Advocates,  that  he  might  receive  14  blows  with 
a  three^orded  whip,  which  is  constantly  used 
for  such  castigations,  because  it  was  an  alKMni* 
nable  wickedness :  but  the  Judges  would  not 
sofier  him  to  have  above  13  blows,  because 
tlpupliand^  mnt  ftroorts^  favours  are  to  be  in* 
larged.  And  in  douUful  matters  it  mustaU 
ways  be  presumed  for  clemency  and  gentle- 
ness ;  according  to  which  account, Mr.  Lilbnm 
received  10,000  stripes :  for  in  every  blow  there 
was  20  stripes,  by  .reason  of  the  80  knots,  which 
being  multiplied  is  10,000,  and  in  every  stripe 
there  was  sname  and  pain,  compression  of  tiie 
flesh,  bruisings  aiid  effosion  of  blood. 

(3.)  The  Pillory,  a  punishment  something 
painful,  but  exceeding  sbaMieful,  and  most  ter* 
rible  to  a  generous  nature,  to  stand  two  hours 
in  open  view  of  all  men,  as  if  be  had  been  un« 
worthy  to  tread  open  the^ earth,  the  sun  shining 
very  hot  upon  him,  and  not  suffered  to  keep  on 
his  hat ;  and  this  immediately  after  his  cruel 
whipping,  that  so  they  might  put  him  to  all  the 
torture  and  pain  that  they  could,  aigues  abund«> 
ance  of  wrath  and  malice.  This  punishment 
of  standing  upon  the  pillory,  was  first  invented 
for   Mountebanks  and  Cheats,  that   having 
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gotten  upon  banks  and  foraiB,  to  wrong  and 
abuse  the  people,  were  exalted  in  the  sairie 
kiad,  to  stand  conspicuous  to  the  view  and 
open  shame  of  the  people ;  hut  for  a  gentleman 
to  be  so  served,  was  never  heard  of,  unless  by 
that  cruel  court. 

(4.)  Gagging,  an  unmanly  and  barbarous  cru- 
elty, to  be  exercised  upon  beasts,  not  men,  for 
man  differs  from  brutes  botli  ratioue  et  oratumff 
in  reason  and  speech;  a  punishment  never 
heard  of  io  any  sige ;  cutting  out  of  tongues, 
and  perforation,  in  cases  of  blasphemy  have 
been  heard  of^  but  never  in  a  matter  of  such  a 
nature ;  and  tiiis  to  continue  for  above  nn  hour, 
till  the  bluod  gushed  out  of  his  mouth,  as  if 
they  would  have  plucked  his  jaws  in  pieces,  and 
all  this  for  notliing;  O  insulferable  torments  ! 

So  that  by  his  Imprisonment  he  was  made  a 
stock,  a  dead  tiunic,  or  picture  of  a  man,  that 
hath  eye^  and  sees  not,  hands  and  bandies  not, 
^c.  By  Whippiui;  they  endeavoured  to  make 
liim  a  rogue,  or  a  slave;  by  tlie  third  punish- 
ment  of  the  PiUory,  to  make  him  a  cheater, 
guilty  of  forcery  aud  perjury;  and  by  Gagiriner, 
to  make  him  a  beast,  aud  so  upon  tlie  whole 
matter  to  deprive  him  of  his  reasonable  soul, 
such  cruelties  that  were  never  invented  but  by 
ty<;ers  and  wolves  in  human  shapes  '  ferocitas 

*  luporum,  in  humana  figura.'  But  then  the 
'persons  that  were  so  cruel  and  tyrannical  ag- 
gravates the  oD'ence.  1.  This  cruelty  was 
commanded  to  be  executed  by  an  eminent 
court  of  justice,  professing  cliristianity,  *  Pes- 

*  siniaest  injustitia  quae  fit  sub  colore  justitie  : 
it  is  the  greatest  injustice  to  oppress  and  do 
injury,  under  a  pretence  of  justice.  How  ofUn 
was  it  resf  lived  in  that  court,  that  for  a  justice 
of  peace  or  constable  to  commit  a  riot,  was  ten 
times  more  severely  punishable  than  in  a 
common  person,  because  it  is  to  use,  or  rather 
abuse  that  sword  of  authority,  to  commit  or 
countenance  an  unla«%ful  action,  which  was 
ordained  and  put  into  their  hands  to  suppress  it. 

2.  The  eminency  of  the  persons  augments 
the  oiTence,  <  qualitas  persons  auget  pecca- 
tum  ;'  for  a  gentleman  to  act  against  the  rule 
of  the  law  and  gentility,  is  more  reprehensible 
than  in  vulgar  persons.  It  was  called  the 
Court  of  Star-Chamhcr,  from  the  eminency  of 
the  persons,  which  were  Judges  :  stars  of  the 
greater  magnitudes,  as  being  tlie  highest  court 
of  ordinary  justice;  but  Mr.  Lilburn's  Judges, 
instead  of  putting  on  the  garment  of  justice, 
were  doathed  from  head  to  feet,  and  their  con- 
science oiled  and  moistened,  with  cnielty  and 
injustice  mixed  with  the  most  poisoned  inaliee 
that  ever  entered  into  the  hearts  of  any  judges. 
And  though  some  of  them  be  dead,  yet  Justice 
lives  thoui^h  the  party  be  dead :  whatsoever  be- 
comes of  them^  their  estates  ought  to  make  sa* 
tisfaction  according  to  their  own  rules,  *  qui 
'  non  luet  in  corpore,  solvit  in  bursa  ;*  be  that 
suflfers  not  in  his  body,  roust  suffer  in  his  purse. 

A  principal  actor  in  this  bloody  tragedy,  was 
the  Lord-Keeper  Coventry,  not  less  eminent  in 
cruelty  than  in  place,  judge  of  the  highest  seat 
of  mercy,  the  Cnanceryy  which  abated  the  edge 


of  the  law,  when  it  is  too  keen  ;  far  ih-   r' 
Judge  of  merry  to  degenerate  into    a    '*.:'.- 
cruelty,  not  heard  of  amongst  the    Bartkar 
how  heinous  is  it?     Not  to  spenk   aitr  thii.j    • 
the  decapitated  archbishop,  that    oioo«t«^r 
cruelty,  and  subtlety,  wh<»e  e«tate   we  t'e- -    ■• 
dead  witl)  him,  and  therefore  little  can  l^  c « - 
peered  from  it. 

The  bishop  cf  I«ondon,  tlicn  Lord-Treasu--  . 
was  a  principal  sentencer  of  Mr.  Lilburri :  c  / 
their  own  canons,  no  bishop  onght  to  txa^e  . 
hand  in  blood,  foccaose  they  pretend  to  te  il  : 
sh^herds,  but  croelty  was  their  genius. 

The  earl  of  Arundel  was  of  an  imbitt^r^-i 
spirit  against  Mr.  Lilbum,  nothing  boC  corp-.-tr-j 
punislnnent  would  allay  the  heat  of  bis  mali<.r : 
who  being  Earl-Marshal,  could  not  be  k^iorar* 
that  John  Lilbum  was  a  gentleman  :  far  K  :. 
that  by  his  place  was  to  protect  all  gentiezL-^*. 
from  injuries,  and  should  scorn  to  be  active  .: 
the  inflicting  such  corporal,  tgnominioos,  en.-, 
punishments  upon  a  gentleman,  is  a  Cran<cer.f^- 
ent  trangression  a^nst  the  laws  of  state  &a: 
honour.  It  hath  been  censurable  hi  that  coor. 
to  speak  contemptuous  words  of  a  eentteman  ; 
and  how  often  had  he  ordered  satisfaction,  t-.* 
saying  such  a  one  is  no  gentleman  f  And  \e: 
the  same  court  and  persons  not  only  to  say  .<i 
gentleman  is  a  rogue,  but  so  to  use  bian,  as  Mr. 
Lilhurn*was,  is  the  greatest  scandal  to  tbe 
public  justice  of  the  kingdom,  that  hath  btei 
heard  of. 

The  Judges  assistants,  that  are  called  tbr 
<  Fathers  of  the  Law,*  and  arc  said  to  cirnr 
law  in  their  breasts,  for  them  to  begin  and  pr>- 
mote  such  an  unjust  and  illegal  Sentence,  r'.: 
them  that  arc  set  as  centinels  to  watch  o^tr 
and  preser\*e  the  people's  liberties,  to  hefrtr 
a  poor  gentleman  into  the  hands  of  roerc>« 
men,  was  an  offence  of  an  exceeding  hich  o.^ 
ture  :  for  had  they  declared  the  illesrality  if 
those  proceedings,  and  protested  Against  it.  as 
by  virtue  of  their  places  (in  duty)  they  out'l.t 
to  have  done,  it  might  have  prevented  the  sen- 
tence. If  the  proceeding  had  been  regular  \r 
Informations,  and  Examinations,  or  ore  ttttnu 
as  it  was  not,  unless  there.had  been  some  dirtc» 

Eroof  or  speaking  circumstance  of  very  proha- 
le  presumption,  that  Mr.  Lilburn  had  ben 
guilty  of  some  high  crime;  it  had  been  a  gricv-* 
ous  tiling  in  them  to  have  assisted  in  so  cnx! 
punishments.  But  when  the  pretence  «  ns  do 
other,  but  concerning  some  of  Dr.  BastwirkV, 
Mr.  Burton's  or  Mr.  Prynne*s  Books,  iriucb 
they  knew  could  not  be  any  breach  of  the 
peace,  and  that  in  the  Star-chamber,  where 
there  was  no  information,  as  in  Mr.  Lilbura's 
case,  to  administer  an  Oath,  was  all  one  «ith 
the  Uigli-Commissioo,  and  directly  contrary  to 
the  Petition  of  Right,  in  3  Car.  andjustire  Jones 
bad  ao  reason  for  inflicting  the  corporal  pu- 
nishment. 

But  because  Mr.  lilburn  was  a  young  man, 
therefore  it  was  6t  he  should  be  punislwd :  Is 
not  this  to  turn  Justice  into  wormwood }  Sudi 
judges  have  ever  been  the  most  dangeraospAts 
to  a  state  and  kingdom,  and  in  former  homt 
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slave,  to  satisfy  the  malicious  and  virulent  Im- 
monrs  of  a  tyrannical  coart  of  justice : 

So  it  will  t>e  a  very  great  honour  and  repara- 
tion to  the  Public  Justice  of  this  land,  to  give 
and  adjudge  Mr.  Lilbum  exemplary  and  pro- 
portionable damages,  to  be  leviea  uu6  of  the 
estates  of  his  unjust  and  malicious  Judges, 
through  whose  injustice  he  not  only  sudiered 
such  cruelties  for  three  years,  tliat  not  one  of 
them  would  have  sutFered  the  like,  nor  received 
one  of  bis  stripes  for  many  thousands ;  but  lost 
his  trade  and  livelihood. 

The  judicial  law  was  blood  for  binod,  an  eye 
for  an  eye,  tooth  for  tooth,  &c.  Daniel's  ac- 
cusers were  cast  into  the  den  of  lions,  witli 
their  wives  and  children,  though  Daniel  had  no 
hurt  by  a  miracle  of  mercy ;  by  the  equity  and 
morality  whereof,  Mr.  Lilbum  ought  to  have 
good  and  proportionable  reparation  out  of  the 
estotes  or  bis  unjust  judges  and  tormentors^ 
who  sought  for  his  blood :  but  that  God  pre- 
served bim  by  his  extraordinary  love  and  fa- 
vour. 

That  all  drooping  spirits  mav  chear  up  and 
be  encouraged,  that  Justice  will  run  down  like 
a  mighty  stieam,  when  it  shall  be  executed 
upon  the  greatest  offenders :  as  now  there  is 
good  hopes  that  Mr.  Lilbum  shall  by  ordinance 
of  parliament  have  speedily  ^ood  damages,  an- 
swerable to  his  great  sufferings,  ordered  and 
adjudged  him,  to  be  raised  out  of  the  estates 
of  his  unjust  judges,  that  may  be  paid  unto 
him  without  further  expence,  who  hath  been 
at  such  extraordinary  charges  about  the  same, 
that  .so  his  reparation  may  be  not  only  just,  but 


for  less  oHcnce,  most  severely  punished  in  tlieir 
persons  and  estates.  The  lord  Cottington 
tiiirsled  exceedingly  after  the  blood  of  this 
poor  gentleman,  and  the  high- commissioners 
had  their  hands  as  deep  as  any  of  the  rest,  in 
regard  that  by  their  warrant  he  was  first  com- 
mitted :  the.  most  unjust  and  tyrannical  that 
ever  was  heard  of,  to  command  a  poor  gen- 
tleman to  be  sent  to  prison,  without  cooventing 
hiiD  before  them,  or  asking  him  whether  he 
was  guilty  of  any  misdemeanor :  a  mere  usur- 
uatiun  of  authority,  taking  the  sword  of  justice 
into  tlieir  own  hands,  not  caring  to  destroy  a 
poor  gentleman,  so  as  they  might  curry  favour 
with  the  prelates  their  grand  patrons ;  those 
lugh-commissioners  making  themselves  judges, 
gaolers,  and  executioners,  and  what  not,  to  de- 
stroy tlie  innocent. 

It  is  considerable  what  punishment  the 
Gaolers  and  Executioners  of  this  cruel  Sen- 
tence have  deserved :  for  however  if  a  writ  be 
directed  to  a  sheriff,  commanding  him  to  take 
the  body  of  one  who  is  a  peer  of  the  realm,  or 
a  pnvileged  person,  the  officer  is  excused  by 
his  warranr ;  yet  when  punishments  are  clearly 
at^ainst  the  law  of  God,  nature,  and  nations, 
which  prohibit  all  such  cruelties  and  inhuman 
nities ;  to  make  them  bleed  for  the  blood  of 
Air.  Lilbum,  would  be  an  honourable  piece  of 
justice,  and  a  precedent  of  much  safety  to  the 
subjects  in  after-times,  and  officers  would  not 
dare  to  be  so  unmercifully  cmel ;  as  the  sheriflb 
smarted  for  tiie  Ship-Money,  though  they  had 
process  from  the  Exchequer. 

Mr.  Lilburn's  sufferings  are  beyond  expres- 
sion, and  no  honest  heart  but  is  feelingly  sen- 
sible of  every  blow  that  was  given  him ;  in  his 
Imprisonment,  Whipping,  FiUory,  Gagging, 
Beating,  Uungeivbitings,  and  the  Irons  laid 
upon  hull,  every  tru&>heartGd  Englishman,  that 
stands  for  the  laws  and  liberties  of  the  subiect, 
was  so  used,  and  abused ;  for  it  might  have 
been  any  such  man's  case,  as  well  as  his.  His 
estate  quite  exhausted  by  their  cruelties,  his 
trade  lost,  whereby  he  gained  his  liveliheod, 
being  before  that  Ume  in  a  hopeful  way  of  a 
merchant,  and  well  known  to  be  very  indus- 
trious iu  his  calling;  a  man  active  for  thepub>> 
lie,  and  by  his  merits  hath  procured  the  title 
of  lieutenant-colonel  in  the  present  wars :  what 
(iumnges  tlie  parliament  will  be  pleased  to  ad- 
judge  and  order  him,  he  humbly  submits  to 
their  great  wisdoms  and  honourable  justice : 
certainly  not  any  of  them  would  have  suffered 
t(i  omch  for  ten  thousand  pounds. 

It  is  the  Lord's  great  mercy  that  he  is  yet 
alive,  having  conflicted  witli,  and  gone  through 
5uch  a  sea  of  punishments  and  miseries.  True 
ic  is,  that  in  point  of  reparations,  there  is  no 
proportion  between  money  and  such  corporal 
punislunents,  to.  a  generous  spirit :  yet  as  there 
was  never  more  indignity  and  a  greater  disho- 
nour to  tJie  justice  of  the  kingdom,  than  by 
this  wicked  Sentence,  and  the  cruel  execution 
thereof;  thereby  proclaiming  it  to  all  the  world 
that  an  English  gentlemau  must  be  made  a 


seasonable,  bv  which  he  shall  be  obliged  to 
venture  his  lih*,  and  all  that  is  dear  to  him,  as 
formerly  he  hath  done,  for  his  honourable 
judges  m  parliament  assembled. 

Whereupon  the  Lords  made  tlie  following 
Order : 

'  Die  Veneris,  13  Feb.  1645. 
^  Whereas  the  cause  of  John  Lilbum,  gent. 
'  came  this  day  to  a  hearing  at  the  bar  by  hit 

<  counsel,  being  transmitted  from  the  house  of 

*  commons,  concerning  a  Sentence  pronounced 
'  against  him  in  the  Star-Cham  be  r,  13  Feb. 
'  anno  13  Car.  reg.  and  after  an  examination 

<  of  the  whole  proceedings,  and  a  due  consi- 
'  deration  of  the  said  Sentence;  it  is  this  day 
'  adjudged,  ordered,  and  determined  by  the 
=  lords  in  parliament  assembled.  That  the  said 
'  Sentence,  and  all  proceedings  thereupon,  shall 

*  forthwith  be  for  ever  totally  vacated,  obliter- 
'  ated,  and  taken  off  the  file  in  all  courts 
'  where  they  are  yet  remaining,  as  illegal,  and 
'  most  unjust,  against  the  liberty  of  the  sub- 
'  ject,  and  law  of  the  land,  and  Magna  Charta, 
'  and  unfit  to  continue  upon  record  :  And 
'  that  the  said  Lit  bum  shall  be  for  e\*er  ab- 
'  solotely  freed,  and  totally  discharged  from 

*  the  said  Sentence,  and  ail  proceedings  there- 
'  upon,  as  fully  and  amply,  as  tliouph  ne\'er  any 
'  such  thing  had  been.  And  that  all  estreat 
^  and  process  in  the  court  of  Exchequer,  for 

*  levying  of  any  Fine,  (if  any  such  be)  shall  b« 
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mittcd  iu  hi»  lile-tinie.  And  Manchester  being 
iu  the  Mid  Bryein  «kh  his  falher,  beinx  as  un- 
just M  the  oihcr,  and  having  a  brother,  \'u, 
Ueoige  Montague,  and  other  considerable  in* 
teretta  in  the  house  of  commons,  so  plied  tlieir 
frieadt  there,  that  they  pat  a  stop  to  the  second 
reading  of  the  afomaia  Ordinance.  Which  I 
first  hSiy  understood,  bj  the  Speaker's  means, 
then  ny  great  pretended  friend,  who  oae  day 
began  lo  reaion  with  a  member  of  ihe  house 
(and  my  special  friend)  about  the  unreason- 
ableness to  fit  my  reparations  upon  the  Estate 
of  tba  deceased  lord  Co%'entiy  ;  nay,  or  to  gire 
me  any  repartitions  at  all  out  of  I  tie  estates  of 
those  persons  that  did  me  wrong,  for  fear  the 
preoeoents  in  time  might  reach  to  themselves : 
'  For  sir,'  said  the  i$peaker,  as  the  member 
told  me,  *  if  my  son  and  heir  sliould  be  Uabla 

*  in  Uw,  to  make  satisfiiction  to  all  tliose  men 
<  (out  of  that  estate  I  slioold  leave  him)  that  I 

*  have  in  the  eye  of  the  law  wronged  (by  signing 

*  WarraoCh,  Orders,  and  Decrees,  by  ihe  com- 

*  nund  of  my  super  ii>rs)  he  would  soon  be  a 
'  beggar,  although  I  should  leave  him  5  or 

*  6,000/.  per  annum ;'  and  therefore  desired  the 
said  memoer's  concurrence  with  him.  And  for 
the  clamorous  importunity  (as  they  called  it) 
oi  me  and  my  friends,  to  gis'e  roe  reparations ; 
bat  yet  to  do  it  in  such  a  way,  that  the  prece- 
dent miulit  not  in  future  make  tliemselves  smart 
for  their  injiisticc  to  particalar  men.  Of  which, 
wlien  the  said  incni)>er  told  me,  he  said,  they 
wertr  rea><jhed  to  make  the  commonwealth  my 
pay- master  out  of  tU^  public  Tressury,  and  co- 
lour ovir  the  ju5inc«s  of  it  with  this  pre- 
tence, *  J  hat  Cottiiiut oil's  estate,  See.  formerly 
'  assigned  me,  they  had  since  disposed  of  for 

*  the  Gommouweallh*s  use  to  the  lord  Say ;  and 

*  therefore  now  it  would  be  no  injustice  to  the 

*  commonwealth  (although  in  tlie  Star-Cham- 

*  ber  it  never  wronged  me)  to  p*y  me  my  repa- 
'  ration.'  And  so  hiiding  I  was  hke  to  be  baf- 
fled, I  delivered  the  undei^written  to  every  in- 
dividoal  member  of  the  honourable  house  of 


'  wholly  cancelled  and  made  void ;  any  thing 

*  to  the  oontniry  in  any  wise  notwithstanding. 

•  Jon.  fimowvE,  CL  FmrlJ 

But  not  assignmg  me  any  reparatioiu  in  tliat 
Decree  (tlie  doing  of  which  the  house  of  com- 
mons left  unto  t^m,  and  the  lords  according 
to  former  custom  looked  upon  to  be  their  riglit 
in  law  to  do),  I  prayed  their  assigning  me  par- 
ticular reparations  according  to  law  uud  justice, 
out  of  the  estates  of  my  unjust  judges,  that  had 
done  me  so  much  wrong;  upon  which  new  ad- 
dress to  tliem,  tliey  did  upon  the  5th  of  March, 
i(i45,  order  and  decree,  and  assigned  to  be 
paid  unto  the  said  John  Lilbum,  the  sum  of 
2,000/.  for  his  reparations,  which  for  manv 
reasons  (as  their  being  aiding  in  the  wars  to  the 
king,  tcc,)y  the}  fiied  upon  the  estates  real  and 
personal  of  Francis  lord  Coitington,  sir  Francis 
Windebank,  and  Jame:»  Ingram,  late  Deputy- 
Warden  of  the  Fleet ;  and  afterwards  by  ano- 
ther Decree  for  the  present  levying  thcrinjf,  out 
of  their  lands,  at  eight  years  pui  chase  (as  they 
were  before  the  wars),  with  the  allowance  of 
interest  at  8/.  per  cent,  per  nnn.  in  case  of  ob- 
struction; for  all  or  any  part  of  it:  and  to  this 
purpose  caused  un  Ordinance  to  be  liruwn  up, 
which  foUv  passed  their  house  tho  15,  '^0,  and 
27th  of  April,  1046,  and  afters urds  trans- 
mitted it  to  the  house  of  commons,  where  by 
reason  of  my  bloody  ad\'ersary  old  sir  Ileary 
Vane's  interests,  and  of  my  imprisonment  by 
Manchester's  means  in  the  Tower  of  London, 
it  lav  asleep  till  the  1st  of  August,  K)48,  at 
which  time  7  or  8,000  of  my  true  friends  in 
London,  signed  and  caused  to  be  delivered  n 
Petition  to  the  House  of  Commons  for  my  li- 
berty, and  the  passing  of  the  said  Ordinance. 
Whereupon  the  house  made  this  Order : 

'  Dit  Martis,  1  Augosti  1648.    Sir  John  May- 

*  nard,  sir  Peter  Wentworth, lord  Carre^  col. 

*  Boswely  col.  Ludlow,  Mr.  Holland,  Mr. 
« Copley. 

*  It  is  referred  to  this  oomnittee,   or  any 

*  five  of  them,  to  consider  bow  colonel  John 

*  Lilbum  may  have  such  satisiactioa  and  allow- 

*  ance  for  his  aufleriogs  and  losses,  as  was  for- 
'  merly  intended  him  by  this  haasc 

<  Henry  Eisymos,  CI.  Pari.  Dom.  Coas.* 
Upon  which  Order  I  got  the  Commklee  to 
roeety  and  preferred  a  Petition  to  them.  Upon 
which  Petition,  the  Parliament  having  disposad 
of  all  that  part  of  the  lord  Cotdagton's  £state 
that  I  should  hare  had,  unto  the  lord  Sav,  and 
also  compounded  with  sir  Francis  Wiadenaak's 
hair;  the  said  ooamittee  were  nlcased  to  ^  it 
entirely  upon  the  Lord-Keeperni  estate,  as  the 

£rincipal  guilty  man ;  of  which,  when  the  vonag 
H'd  Coventry  his  son  and  heii^  heard  thereof 
an  Franca^  ha  came  posting  to  Endand  as  in 
amaae^  fearing  what  such  a  preeedcot  night 
bring  upon  him,  if  his  father's  EsUla  (then 
dead)  should  be  compelled  to  make  me  satis- 
£ictioa ;  ha  being  so  capital  in  injustioe,  that 
if  that  course  should  be  taken,  his  eMMe  left 
him  by  his  Aither  (if  it  vpere  trebled)  waid  not 
satisfy  for  his  father's  palpabia  iiyi 


'*  The  Humble  Remembkakse  of  Lieutenant 
"  Colonel  John  Lilbum,  Sept.  4, 1648. 

^  Honoaredsir;  Vouchsafe  to  take  notice^ 
and  seriously  to  consider.  That  the  first  week 
thu  present  pariiament  sat,  which  is  now  almost 
full  8  years  ago^  I  presented  an  harable  Petitiim 
to  the  boose  of  commons,  for  jnstice  and  right 
a(|ainst  the  cruel  Jadges  of  the  Higb-Conimis- 
sion-Courty  and  the  Star-Chamber ;  and  I  had 
the  honour  (the  saoM  day  it  was  presented)  to 
ha  one  of  the  first  prisoners  in  England  that 
was  set  at  liberty  b^  this  pariiament,  and  also 
received  a  speedy,  ratt,  fiur,  and  candid  pro- 
ceeding, in  the  hearing  and  examining  my 
tyrannical  sutifimngs :  Ual  by  reason  of  multi- 
plicity of  public  biMtuess,  and  other  great  ob- 
stmctioos,  I  have  not  as  vet  been  able  to  at- 
tain to  the  fall  end  of  my  legal  and  just  espec- 
tatioa  and  right,  viz.  reparations  for  m^  lonj^, 
sad,  and  tormeiuing  suflferingsy  by  the  hwesaid 
onjost  and  uohghtcous  Judges.— Be  pltaaad 
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also  favourably  to  take  notice.  That  upon  the 
l6t  August  last^  there  was  au  humble  Petit u>n 
presented  to  the  honourable  house  ot'commonsi 
subscribed  by  many  thousands  of  honest  citi- 
zens, ^c.  humbly  to  desire  }-ou  to  put  me 
in  full  possession  of  all  your  by*past  jubt  Votes 
abotit  my  foresaid  suiierings.  Upon  rending 
aitd  debating  of  which  Fetition,  as  lu  answer  to 
that  particular  of  it,  your  hoube  were  pleased 
to  make  this  ensumg  order : 


*  Die  Martis,  1   Augusti,  1648.  Lord  Carre, 

*  Sir  John  IVIaynard,  Sir  Peter  NVeutworth, 

*  Col.  Boswel,  Col.  Ludlow,  Mr.  Copley, 
«  Mr.  Holland. 

*  It  is  referred  to  this  Committee,  or  any  five 
'  of  them,  to  consider  how  Colonel  John  Lil> 
'  burn  mav  have  satisfaction  and  allowance  for 
'  bis  suffenngs  and  losses,  as  was  formerly  in- 
'.  tended  him  by  his  house. 

'  IIenkt  Elsyvoe,  Cler,  Dom,  Com.* 
Unto  which  said   Committee  at  tlieir  first 
sitting,  I  presented  a  Petition;    tlic  Copy  of 
which  thus  follow eth : 

*  To  the  Honourable  the  Committee  of  the 

*  House  uf  Commons,  appointed  to  consider 

*  of  Lieut.  Col.  Liiburn*s  Business,  in  nfer- 
'  ectce  to  the  Star-Chamber;  The  Humble 

*  Petition  of  Lieut.  Col.  John  Lilduiin. 

♦  Sheweth ;  That  besides  your  Petitioner's 
^  sufferings  by  reason  of  hi!>  banishment  into  the 

*  Low-Comttries,  He  was  first  committed  by 
'  Dr.  Liunh,  Gwyn,  Aylet,  1637,  and  afterwards 

*  had  three  years  imprisonment,  in  the  common 
'  gaol  of  the  Fleet,  being  whipped  from  Fleet* 

*  Bridge  to    VVestmiuiiter,  and    endurini^  the 

*  cruel  torment  of  above  500  stripes  with  knot- 

*  ted  cords.  Afterwards  being  set  in  the  pil- 
'  lory  fur  the  space  of  two  hours,  and  by  Jnmes 

*  Ingram,  deputy-warden  of  the  Fleet,  gaggetl, 

*  tearing  his  jaws  almost  in  pieces,  without  or- 
'  der ;    which  Sentence  was  given    by   lord- 

*  keeper  Coventry,  earl  of  Manchester,  lord- 

*  privy-seal,  lord  Newburgh,  sir  Henry  Vane, 

*  sen.  lord   chief-justice  liramston,  and  judge 

*  Jones.  Atid  after  the  barbarous  execution 
«  of  this  Sentence,  being  April  18,  1638,  the 
'  said  lord  Coventry,  archbishop  of  Canterbury, 

*  bishop  of  London,  earl  of  Mancl>ester,  earl 

*  of  Aruiidel,  earl  of  Salisbury,  lord  Cottiugton, 

*  lord  Newburgh,  secretary 'Cook,  and'Winde- 

*  bank,  passed  ao other  Sentence,  in  eflfect  fur 
'  the  starving  of  your  petitioner,  and  for  the  tor- 
'  menting  of  him  with  irons  upon  hands  and 

*  legs  both  night  and  day  ;  and  by  keeping  him 

<  close  in  the  common  gaol  of  the  Fleet,  from  the 

*  speech  of  any  of  his  friends:  All  which  was  ex- 

*  ecuted  with  the  greatest  cruelty  that  could  be 

*  for  the  space  of  almost  3  years  together,  to  tlic 

*  apparent  hazard  of  his  life,  both  by  starring 

*  him  (which  was  with  ail  art  and  industry  seve- 
^  *  ral  ways  attempted) ;  and  also  by  several  as- 

*  saults  made  upon  hnn  by  tlie  said  Warden's 
'man  (instigated  thereunto  by  the  suid  Dc- 

<  pnty-Warden,  to  the  maiming  and  wounding 

*  him,  whereby  to  this  day  he  is  totally  depriv- 

VOL.  ui. 


,<  ed  of  the  use  of  two  of  his  fingers) :  AU  >%iK:h, ' 
'  wiih  much  more,  too  tedious  to  be  here  i:f-*. 

<  scrtcd,  was  fully  proved  by  sufficient  \ViU)esses, 
'  before  a  Committee  of  your  house,  whtntof 

<  JUr.   Francis  Bouse  had   tiie   chair;    upon* 
'  whose  Report  made.  May  4,  1641,  your  Injure 

*  voted,  '  that  die  Sentence  in  the  btar-Ciiam- 
^  *  her  given  against  the  siiid  John  Lilburn,  and 

*  '  all  the  proceedings  thereupon,  was  illegal, 
'  *  and  against  the  Liberty  of  the  subject,  anri 

*  *  also,  bloody,  wicked,  cruel,  barbarous,  and* 
'  *  tyrannical ;  and  that  he  ought  to  have  good 

*  *  reparations  therefore/     Which  Votes,  by 

*  rcc^bon  of  multiplicity-  of  business  in  your 

<  house,  cost  your  Petitioner  some  years  of  im-- 

*  portunate  and  chargeable  attendance  to  get 
'  them  transmitted  to  the  Lords;    which  was* 

<  obt^ained  in  February,  1645,  the  13tli  day  of 

*  which  month,  your  Petitioner's  whole  cause 
'  was  eHeciually  opened  at  tlie  h>rds  bar,  by  hit  - 
'  learned  counsel,  Mr.  Jobu  Bradshaw  and  Mr. 
'  John  Cook ;  and  there  every  particular  again 
'  proved  upon  oath,  by  testimony  of  people  of' 
'  very  good  quality,  whereupon  they  concurred 

'  in  all  things  with  the  house  of  commons,  tiav- 
'  ing  in  the  matter  of  Reparatitm ;  but  upon 

*  tlie  delivery  of  a  true  Narrative,  (which  your 

*  petitioner  with  his  o\^u  hands  in  the  same 
'  ntonth  delivered  unto  every  individual  ^nni) 

*  they  made  a  further  Decree,  that  your  Peii- 

<  tioner  should  have  2,000/.  reparations  out  of 

*  the  estates  of  the  said  lord  Cottiugion,  sir 

*  Francis  Windebank,  and  James  Ingram,  for  - 

*  the  reasons  alledged  in  an  OrdinaiK-e  which 
'  they  passed  in  April,  1616,  and  transmitted 
'  to  your  house;    where  it  halh  lain  donnant 

*  ever  since,  and  is  now  referred  to  the  consi-  • 

*  deration  of  this  honounible  Committee. 

'  Now,  forasmuch  as  by  the  judicial  laws  of 
'  God,  %vhich  are  the  pure  laws  of  right  reason, 

*  he  that  wilfully  hurteth  Ins  neighbour  is  bound 

'  to  the  perftii-mance  of  these  five  things:  1.  - 
''  If  it  be  a  bleuu<^h  or  wound,  like  for  like,  or  ' 

*  *  to  redeem  it  with  money,  thereliy  to  satisfy 

*  *  him  for  his  wound.     2.  For  his  pain  and 

*  *  torment.  3.  For  the  healing,  4.  For  his 
' '  loss  of  time  in  his  calling.  6.  For  the  shame 
*.  *  and  disgrace  :'  AU  which  are  to  be  cou»i- 
'  dered  according  to  the  quality  of  the  person 

<  dainnitied  :  Wiiich  reparations  are  to  be  paid 

*  out  of  the  best  of  the  good*»  of  him  that  dum- 
'  niticd  him,  and  that  without  delay. 

*  And  on  the  law  of  God,  so  the  laws  of  this 
'  nation  do  abhor,  and  have  severely  \  uni^ihed, 

*  above  all  persons.  Judges,  many  tirne^  u  ith  the  - 
'  loss  of  their   lives  and   eatntes,  who  under 

*  c(dour  of  law  have  violated  tlii'ir  oaths  and 

<  destroyed  the  lives  libei  ties  and  properties  of 
'  the  people,  whom  by   law  they  iihould  have 

*  preserved :  as  may  ite  instanced  by  the  -14 
'  Judges  and  Justicifi  hanged  in  one  year  by 

*  king  Allrcd  ;    diver*  ot  them  fur  ie^  crimes 

*  than  liath  been  dot>e  in  the  case  of  your  Peti- 
'  tioner ;    as  may.  be  read  in   the  La w- Book 

*  called,  *  The  Minor  of  Justice,'  p  ^39,  S40, 

*  241,  &c.  translated  and  reprinted  this  very 
'  parliament  s  And  by  Justice  Thorp,  in  Ejdvu 

4  s 
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*  Qpofi  mrgent  occasiobSy  are  ranch  «<DCmn|^le«i 
'  and  altered  from  the  condition  tbey  were  m 

*  in  1640,  when  the  lords  ordered  yoor  Peti- 

<  tioner  9,000  marks  ootof  them  ;  and  for  that 

*  the  estate  of  James  Ingrain  cannot  be   foond, 
'  nor  at  present  come  by :   Yonr  Pccitiooer, 

*  therefore,  most  humbly  prayeth,    tb«t    ti>e 
'  greatest  part,  if  not  all  your  Petitioner's  Re- 

*  parations,  may  be  fixed  upon  the  said  nm^ 

*  lord  Coventry's  estate,  to  be  immedisielj 
'  paid  your  Petitioner ;  or  else  that  bis  i»ote, 

<  and  the  profitsof  his  woods  and  eoodiy  may  be 

*  seized  in  the  respect  ire  countiea  where  U»ej 

*  lie,  for  the  satisfying  thereof;  that  yoar  Peti- 
'  tioner  may  no  longer  run  the  hazard  of  mio 
'  to  him  and  his,  by  tedious  delays,  having  a)- 

*  ready  contracted  the  debts  of  many  hundred 

*  pounds,  occasioned  by  the  cbai^eable  prose- 

<  cution  hereof.    And  that  if  yon  sliall  tfaiok  lie 

<  to  conjoin  any  other  with  hi|n,  that  it  may  be 
'  principally  the  judges  of  the  law  ;  who  ouftbt 
'  to  have  been  pilots  and  guides  unto  the  rest 

*  of  the  judges  of  that  court,  who  were  lords* 
'and  persons  not  knowing  the  law.  And  jour 
'  Petitioner  shall  ever  pray,  ^c. 

JOBK  LllBCRS.^ 

'*  After  the  reading  of  which,  they  entered 
into  a  st;rious  debute  of  the  whole  business,  and 
thereupon  passed  several  Votes  to  be  hends  of 
an  Ordinance,  to  be  drawn  up  and  reported  to 
the  house,  by  the  right  hon.  the  lord  Carr, 
chainnaii  to  the  said  committee ;  who  accord* 
ingly  reported  the  Proceedinss  and  Votes  of 
the  said  committee  to  your  liouse,  who  approv- 
ed of  tlie  said  Votes,  and  ordered  anOrdmance 
to  be  presented  to  the  house  consonant  ther^ 
unto,  which  was  accordingly  done  by  the  l^rd 
Cnrr  ;  which  Ordinance  l»th  been  once  read 
in  your  house :  The  copy  of  which  thus  fol- 
lows : 


'  S*s  time,  who  was  condemned  to  death  for  the 

*  violation  of  bis  oath,  for  taking  small  sums  of 

*  money  in  causes  depending  before  him ;  as 

*  appears  in  the  third  Part  of  Coke*s  Institutes, 

<  fol.  155,  166.  And  by  ifae  Lord  Chief  Justice 
'  'rre>ilian,  &c.  who  in  full  parliament  in  Rich. 
'  9  s  time,  was  attached  as  a  Traitor  in  the 

*  forenoon,  Hud  had  his  throat  cut  at  Tyburn  in 

*  tlie  afternoon, '  because  he  had  given  it  under 

<  *  his  hand,  that  the  king  might  create  unto  him- 

*  *  aelf,  at  bis  pleasure,  another  rule  to  walk  by, 

<  *  than  the  law  of  the  land  prescribes  him  ;'  as 

*  appears  by  the  Parliament  Records  in  the 
^  Tower,  by  mnny  of  your  own  Declarations, 

*  and  also  by  the  Chronicles  of  England. 

*  Now,  for  as  much  as  your    Petitioner's 

*  suft'erings   have  been  unparalleled,  and    his 

*  prejudice  sustained  thereby  altogether  unre- 
'  parable,  having  lost  his  limbs,  &c.      And  for- 

*  asmuch  as  by  the  law  of  Ood,  nature,  and 

*  nations,  reparations  for  hurts  and  damages 

*  received,  ought  to  be  satisfied  as  far  as  may 
'  be  in  all  persons,  titou^h  done  by  accident, 
'  and  not  intentionally,  and  though  through  ii;- 

*  nomnce :  much  more  when  the  perscuis  of- 
'  fending  did  it  knowingjy,  and  on  purpose,  in 

*  the  face,  nay,  in  spite  of  the  fundamental 
'  laws  of  the  land,  which  they  were  sworn- to 

*  preserve  :  And  for  that  the  reparations  in  the 

*  said  ordinance  assigned  do  scarce  amount  to 

*  what  your  Petitioner  spent  in  his  three  years 

*  sad  captivity,  and  his  now  almost  eight  years 
'  chargeable  attendance,  \n  suing  for  it,  besides 
'  the  loss  of  a  rich  and  profitable  trade  for  ele- 

*  ven  years  together,  and  his  wounds,  torments, 

*  smart  and  disgrace,  sustained  by  his  said  ty- 
'  rannical  sentences. 

*  He  therefore  humbly  prayeth  the  favour 
'  and  justice  of  this  honourable  Committee  lor 

*  some  considerable  augmentation  of  his  said 
'  Reparations ;  and  the  rather,  because  his  fel- 
« low. sufferer.  Dr.  Bastwick,  had  4.(HX)/.  Re- 

*  parations  allotted  him,  who!>e  suflerings,  he 

*  submjsaively  conceiveth,  was  nothing  nigh  so 
^creat,  in  tornient,  pain,  and  shame,  ns  your 

*  Petitioner's.     And  forasmuch  as  the  now  lord 

*  Coventry,  son  and  heir  to  the  aforesaid  lord 
'  Coventry,  bath  walked  in  his  father's  steps,  in 
'  enmity  to  the  laws,  liberties,  and  freedom  of 

*  the  nation  :  By  bein£  in  arms  at  the  beginning 

*  of  the  wars  aaainst  tie  parliament,  and  made 

*  his  peace  with  ihe  earl  of  Essex  fur  a  small 
'  matter,  and  hath  since  deserted  the  kingdom, 

*  living  in  France  privately,  receiving  the  pro- 

*  fite  of  a  vast  estate  which  his  father  left  him  : 
'  And  forasmuch  as  his  said  father  (the  late 
'  lord  Coventry)  was  the  activest  man  in  infring- 
'  ing  the  laws  and  liberties  of  the  nation  ;  al> 

*  though  a  lawyer  and  judge,  sitting  on  the  su- 

*  preme  seat  of  justice;    and  a  person,  as  is 

*  groandl^dly  conceived,  who  got  a  great  estate 

*  by  corruption,  and  particularly  a  man  that 

*  principally  passed,  as  chief  judge  of  the  court, 
'  both  the  aforesaid  sentences  against  your  Pe- 
'titioner:   And  in  regard  the  estates  of  the 

*  said  lord  Cottincton,  and  sir  Francis  Winde- 

<  httak;  by  subteqwoi  urden  of  belh  houtet 


'  An  Ordinance  of  the  Lords  and  Commons  as- 
'  sembled  in  parliament,  for  the  laising  of 

<  3,000/.  out  of  the  real  estate  of  the  late 
'  Thomas  lord  Coventry,  late  Lord  Keeper 
'  of  tiie  Great  Seal  of  England^  iw  and  to- 
'  wards  tlie  reparation  and  damages  of  John 

*  Lilburn,gent.  which  he  sustained  by  virtue 
'  and  colour  of  two  Seutences  given  tad 
'  made  against  him,  in  the  late  Court  of  Stai^ 

*  Chamber,  the  one  the  13th  Feb.  1697,  the 

<  other  the  18th  April,  16S& 

•  Whereas  the  cause  of~  Jolm  Lilbuni  gmt. 

<  concerning  two  Sentences  pronounced  sgainst 
'  him  in  the  late  court  of  Star-Chamber,  iSth 

*  of  February,  13  Car.  regi^,  and  18th  of  April, 

*  14  Car.  regis,  were  voted  the  4th  of  May 
*,  1641,  by  the  house  of  commons,  to  be  illegal, 
'  and  aeainst  the  liberty  of  the  subject,  and 

*  also  bloody,  wicked,  cruel,  barbaruus,  snd 

*  tyrannical,  which  were  transmitted  from  the 

<  said  house  of  commons  unio  the  bouse  of 
'  lords  ;  who  thereupon,  by  an  order  or  decree, 
'  by  tbem  made  ISth  of  Feb.   16 15,  adiudged 

*  and  declared  tbe  said  proceedings  of  the  said 

*  Star-Chamber,  against  the  said  John  Litbnm, 
'  to  be  iUepl  and  most  ttsjas^  aad  against  tha 
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Tiberty  of  the  lubject,  and  Magna  Charta, 
and  unfit  (a  continue  upon  record,  &c.  And 
by  another  order  or  decree,  made  by  them 
the  said  lords  the  5th  of  March  1645,  they  a»- 
iigned  to  be  pn id  .unto  the  said  John  Lilburn 
the  sum  of  9,000/.  for  his  reparations ;  and 
the  said  house  of  peers  then  fixed  chat  sum 
upon  the  estates  real  and  .peraonal  of  Francis 
b>rd  Cottington,  sir  Francis  Windebank,  and 
James  Ingram  *,  late  deputy-warden  of  the 
Fleet :  and  afterwards  for  the  present  levying 
thvcof,  with  allowance  of  interest,  in  case  of 
obstructions,  wbiLe  the  same  should  be  in 
^vying,  and  of  sttch  parts  as  should  not  be 
forthwith  levied ;  tlie  said  house  of  peers  did 
cause  an  ordinance  to  be  drawn  up,  aud  pass* 
ed  the  same  in  their  house,  the  127 tli  of  Aphl 
164d,  and  afterwards  trnasmitced  the  same  to 
the  house  of  commons  for  their  concurrence ; 
with  whom  it  yet  dependech.  And  forasmuch 
at  siaoe  that  transmission,  aU,  or  the  greatest, 
of  the  estates  of  the  said  lord  Cottiogton,  and 
sir  Francis  Windebank,  is  since  by  both 
houses  disposed  of  to  other  uses ;  and  the 
estate  of  tne  said  James  Ingram  is  so  small 
and  weak,  and  so  entangled  with  former  in- 
cumbrancer, that  it  can  afford  little  or  no 
part  unto  the  said  John  Lilhurn  of  tlie  said 
reparations :  And  for  that  the  said  late  lord 
Coventry  was  the  principal  judge,  and  chief 
actor,  in  giving  of  boUi  the  said  illegal  Sentences 
in  the  said  court  of  Star-Chamber;  and  for 
the  barbarous  inflicting  of  punishments  there- 
upon. Therefore,and  for  ntisfaction  of  the  said 
2,000/.  and  fof  the  increase  of  reparation  unto 
the  said  John  Lilhurn  for  his  eitraordinary 
wrongs,  sufferings,  and  losses  thereby  sustain- 
ed, and  the  hiog  tiine  hitherto  elapsed  without 
any  satisfaction ;  the  lords  and  commons 
aesembled  in  parliament  do  ordain,  and  be 
it  hereby  ordained  by  tlie  said  lords  and 
Gomnon^i,  and  by  authority  of  the  same ;  That 
the  said  John  Lilburn  shall  receive  the  sum  of 
3,000/.  out  of  all,  or  any  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments, 
whereof  he,  the  said  late 'Thomas  lord  Coven- 
try, or  any  other  person  or  persons  to  or  for 
his  use,  or  in  trust  for  him,  wos  or  were  seized 
in  fee-simple,  or  fee*tail,  or  otherwise,  at  the 
time  of  the  said  sentences  or  decrees,  or  of 
either  of  them,  in  the  said  lace  court  of  Star- 
Cbamber,  or  since  within  the  kingdom  of  Eng- 
land, or  dominion  of  Wales,  any  order  or  or- 
dinance heretofore  made  by  either  or  both 
houses  of  parliament  for  the  employment  of 
the  estate  of  the  said  late  Thomas  lord  Coven- 


*  <  But  the  lord  Roberts,  the  lord  Wharton, 

*  &c.  told  me  several  times,  if  their  estates  had 

*  not  been  under  sequestration  by  ordinance  of 

*  parliament,  th^    would  never    have    gone 
^  about  to  fix  my  reparations  by  ordinance; 

*  (which  they  must  needs  then  do,  to  take  off 

*  the  s««}oestration)  but  have  issued  out  a  de- 

*  cree  and  extern  under  the  Great  Seal,  immedi- 

<  ateiy  to  have  puc  me  in  present  possession  of 
«  my  2,000/.  whi«h  thoj  nid  mm  th«t  right  by 

<  kw  to  do/ 


'  try  to  the  contrary  hereof,  in  any  wise  not* 
'  withstandin||.  And  for  the  more  speed?  levy 
'  ing  of  the  said  sum  of  3,000/.  ii  is  further  op- 
'  dered  and  ordained,  that  the  several  and  re* 
'  spective  sheriffs,  of  the  several  and  respective 

*  counties  within  England  and  Wales,  whereinr 

*  any  of  the  said  lands,  tenements,  or  heredita- 
'  meats  do  lie,  shall  forthwith  upon  sight,  and 

*  by  virtue  of  this  ordiimnce,  cause  an  inouisi^ 
'  tion  to  be  made  and  taken,  by  the  oaths  o§ 
'  13  or  mure  lawful  men,  where  the  same  lands 
'  do  lie,  and  what  the  same  are  and  do  contain, 

*  and  of  the  clear  yearly  value  thereof,  over  and 
^  above  all  charges  and  reprises :  aAd  afker  such. 

*  inquisition  so  made  and  taken,  the  several  and 
<  respective  sheriffs  shall  deliver  unto  the  said 

*  John'Iilbnrn  true  copies  in  parchment  of  the 
'  same  inquisitions  by  them  taken,  and  shall 
'  then  also  deliver  onto  the  said  John  Lilbura 
'  the  said  lands,  tenements,  and  hereditaments, 
'  which  shall  be  so  comprised  or  mentioned  in 
'  the  said  inquisitions,  to  have  and  to  hoM,  to 
'  him  the  said  John  Lilburn,  and  his  assigns, 
'  without  impeachment  of  waste :  and  until  h%t 
'  shall  have  received  out  of  the  issues  and  pro- 
'  fits  thereof  (to  be  estimated  according  to  th« 
'  yearly  values  contained  in  Che  said  inquisi-* 
'  tions)  the  said  sutn  of  3,000/. ;  together  with 
'  all  reasonable  charges  and  evpeiraes  to  be  »»* 
'  tained  from  henceforth  for  obtaining  the  said 

'  sum  of  3,000/.  And  all  and  every  the  said 
'  several  and  respective  sheriffs,  and'  all  other 

*  person  and  persons  whatsoever,  that  shall  anf 
'  ways  act  or  assist  in  obedience  to  this  ordi* 
'  nance,  according  to  tlie  true  intent  and  mean- 
'  ing  thereof,  shidl  be  therefore  defended  and 
'  kept  harmless,  by  the  autliority  of  both  houses 

*  of  parliament.' 

Be  pleased  to  take  further  notice  that  after 
the  foresaid  Ordinance  was  once  read,  it  came 
to  a  debate  in  your  honse  for  to  be  read  the  se* 
cond  time,  which  was  carried  in  the  negative  by 
a  majority  of  voices ;  and  I  cannot  hot  appre* 
hend  that  there  were  divers  in  the  lioase  unsa* 
ti^fied  in  the  ordinance  itself,  in  regard  the 
boose  was  divided  upon  the  debate  and  vote^ 
which  I  cannot  but  apprehend  must  flow  firom 
on&  of  these  two  considerations :  First,  either 
because  that  the  whole  reparations  is  fixed  upon 
the  lord  Coventry's  estate  singly,  who  had  many 
co-partners  in  tlie  sentences,  and  who  ako  it 
may  be  supposed  hath  expiated  his  crime  by 
bis  dentil.  Or  else,  secondly,  because  in  some 
men*s  thoughts,  some  of  my  lute  actions  are,  or 
have  been  so  evil  in  themselves,  that  they  may 
seem  to  them  to  over- balance  the  merits  of  all 
my  ancient  sufferings. 

However,  on  my  presenting  my  Reasons  to 
the  house  itr^r  reading  it,  my  Ordiiutnct*  was  cnll- 
ed  for  to  be  read  the  second  time,  which  El- 
synge  the  clerk  pretended  he  had  laid  ready 
upon  the  table  before  him  ;  but  what  betwixt 
his  knavery,  old  Henry  Vane's,  the  Speaker's,, 
and  youog  Montague's,  my  Ordinance  was 
stolen,  (ind  could  never  after  be  found  :  so  that 
I  was  sent  to  out  of  the  hooseto  gee  another  fair 
copy  writ  over  presently ;  which  being  long  ia 
dongy  my  friends  weiK  away^  not  txpectini^iC 
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would  any  more  be  meddled  with  that  day,  so 
timt  wlieii  m«mt  oftiiem  wfere  i»one,  roy  adver- 
jMnei  took  the  advaiitA;ze  to  call  ibr  it,  and  in 
a  thiu  hctUM  reail  it  the  >econd  time,  and  upon 
debate  threw  it  out  of  doi>rs ;  and  at  present  to 
icop  my  iitouth,  voted  me  ^00/.  ready  money 
(as  they  prt*UDded}uiii  of  ^ir  I  iiarle.t  Kenu»M*\ 
Compobitiou,  to  enable  lue  Ibr  present  *»iib«>i»t- 
ence,aud  to  follow  oiy  bu^inos;  aiid  aUo  made 
this  fuither  Order: 

'  Die  Alartis,  Sept,  5, 1648.  Ordered  by  the 
'  commons  a»«»enibled  in  parliameni,  that  the 
'  buiii  oi'  0,000/.  be  idlowed  and  paid  unto  lieut. 

*  col.  John  Ldburn,  tor  reparation  of  hiH  da- 

*  m<i^e«  sustained  by  cohidT  of  the  Sentences 
*j;ivei»  aisaioiit  him' in  tlie  Uite  court  of  Star- 
'  Ciiamlter,  where  lord  Carr  liad  the  chair^with 
'  Tiie  addiiiui  of  ^ir  John  Danvers,  and  colonel 

*  Ui^by,  lu  C4>u?»ider  of,  and  prc>eut  to  ihi«>  h'iii*e 
*'  an  Ordinance  for  »ettiine  of  lands  to  him  and 
'  hib  heirs,  to  the  value  of  3,000/.  at  VI  year* 

*  purcha-jc,  out  of  the  e»tate»  of  new  delinquents 
'  JO  the  ni^urrecli')iib,  not  yet  sicquestered. 

•  U.  KiN\Nor,  (.Vtr.  Purl,  L'o/n.  JXm,* 

Of.  \*hirli  when  i  t'uily  understood,  I  was 
troui>li  d,  l>ut  knew  not  how  to  help  niysi  If;  and 
bux.nc  iiiicndy  met  wiih  so  many  dititcultes, 
fimi  itneived  »o  niaay  l«itltU«  as  I  had  diNie,  I 
ihou^^iit  it  wiUf  belter  (btiu^  almost  weaned  out 
^iili  i>tru|Si;hni:j  t  >  take  ludf  a  loaf,  ihan  to  i;o 
away  nilhuut  uny  bread  at  all.  .So  afrer  many 
petitions  and  letters  to  tiie  ^erfuestrators,  ^c. 
the  coiuiuitiee  caused  an  Ordhiance  to  be  drav^  n 
up. 

But  when  my  Ordniance  came  to  the  lordi>, 
they  4ii»«ubled  me  to  cut  do\%n  any  more  timber 
trees  tlian  wliat  were  already  felled,  v^hich  1 
judged  Hiter  for  me  to  content  myself  with,  ihan 
to  ^tru^^le  any  loni*er  to  |(et  it  pass,  as  the  lious^e 
of  commons  had  sent  it  up.  So  tlie  lords  in 
two  or  tliree  days  dispatched  it,  and  sent  it 
down  to  ilie  house  of  commons  for  their  concur- 
rence, accurdini^  to  those  abndsruients  they  had 
made  m  \i\  and  tulwin^  niyttpportuihry  to  speak 
to  those  in  the  boose  of  commons  1  had  interest 
in,  1  iutrcaied  them  to  dispute  it  no  more,  but 
p!ia»  it  as  the  lords  had  gelded  it;  and  arrord- 
lUk^ly  they  did  ;  the  Copy  oC  which  thus  loriov%- 
eth: 

'DieJovisy^J  Dec.  1048.     An  Ordinance 

*  of  the  loids  and  cominous  assembled  in  par- 

*  liament,  for  raising  of  3,000/.  out  of  the  se- 
'  quehtered   estates  and   compositions    of  sir 

*  Hcorv  Cibb,  knigiit ;   and  sir  Henry  Bellinfr. 

*  ham.knigltt  and  baronet;  and  Tlmmas  Bowes, 

*  esq.,  lying  and  lieing  within  the  county  ot 
'  Duih:ioi;  to  be  paid  unto  lieut.  col.  John  LiU 
'  I'Urn,  by  tlie  Commiitee  of  Seque>tration8  of 
'  the  saiil  county,  for  and  towards  the  Uepara- 
'  thm  and  Damages  of  the  said  John  JLiiburn, 

*  %*  i.irli  he  sustainetl  by  vhtue  and  colour  of  two 

*  unjii«»t  Sentences,  or  Decrees,  given  and 
'  made  agiioiit  hi*n  in  the  late  Couit  of  Star- 

*  Chainber,  the  one  the  Iflth  Feb.  1657,  the 
«  oilitr  tl  e  18th  April,  1638. 

•  VV;,ire:is  the  cause  of  lieut.  col.  John  Lil- 
'  barn,  concerniiJi»  i\>o  ^euteuccs  pronounced 

*  ui^ainst  liiui  iu  the  lale  court  of  ^lar-Chamber^ 


*  the  inth  Feb.  decimo  13   Car.  regis,  and 

*  the  J8ib  April,  14  Car.  regis,  (which  were 

*  voted  the  4ih  of  May,  1941,  by  the  house  of 

*  eommoos,  tt  be  iUegnl,  and  against  tlie  liberty 

*  of  the  subject,  and  also  bloody,  h  icked,  cruel, 

*  barbarous  and   tyrannicsd)  were  tran»mitte<l 

*  from  the  ^inid   hnuse  of  conmions  unto   ch« 

*  house  of  lords;  in  %«hirh  the  honse  of  peers 

<  concurred  in  judsment;  and  the  13th  Feb. 

*  1646,  declared  the  said  pri)Ceedin«s  of  tb« 

*  said  Star-Chamber,   against    the  said   John 

*  Lilburn,  to  be  idegd,  most  unjust,  and  against 

*  the  liberty  of  the  subject;  and  law  of  the  land, 

<  and  iMngna  Ciuu-ta,  and  unHt  to  continue 

*  upon  record,  &c.    The  said  lords  and  cora* 

*  moos  tiikmi;  into  their  serious  consideration, 

*  the   extraordinary  sufle rings   and   barbaroua 

<  tyranny,  that   by  colour  of  the  said  unjust 
'  decrees  were  inflicted  upon  the  said  lieut.  col. 

*  John  Lilburn ;  and  the  lonjc  time  hitherto 
'  elapsed  without  miy  satisfaction,  do  conceive 

<  it  most  just,  equitable  and  reasoiwble,  to  rp^ 

*  pair  him  in  some  amsiderable  manner:  and 

*  tliereforc,  in  pursuance  of  two  orders  of  the 

*  )iou«ke  of  commons,   one   of  the  i!?d    Au^. 

<  164B,  and  the  other  of  the  5th  Sept.  1648, 

*  have  ordained ;  mid  be  it  hereby  ordained  by 

*  the   lords  and  cimimons  a*>sembled  in  par- 

*  hameiit,  and  by  the  authority  of  the  tome  ; 

*  That  the  said  John  Lilburn  shall  have  and 

*  receive  the  sum  of  3,000/.  to  be  paid  unto 
*■  him  or  his  assigns,  by  the  committee  of  se- 

<  questratinns  for  the  county  of  Durham,  out  of 

*  the    htst   protits  of  the  sequestered   estates, 

*  both  lands  and    goods  of  sir  l^enry  Gibb, 

*  knt.  ;  sir  Henry  Bellingham,  knight  and  ba- 

*  nmet ;  and  Thomas  Bowes,  e.q.  lying  and 
'  being  in   the  county  of  Durham,  having  alt 

*  been  active  in  the  late  Northern  insurrecaons, 

*  and  aiding  and  assisting  to  the  most  wicked 
'  invasion  of  duke   Hamdton.      And  the  said 

*  committee  are  hereby  authorized  to  M\  all 

*  such  woods  (except  timber^trees  now  stand- 

*  ing)  as  may  conveniently  be  spared,  and  now 

*  standing  u(khi  the  said  lands  (or  already  felled), 

*  or  any  of  them.  And  if  the  said  sir  Henry 
'  Gibb,  sir  Henry  Bellingham,   and   Thomas 

*  Bowt  s,  or  any  of  them  shall  compound  for 

<  their  estate,  so  much  of  the  said  3,000/.  as 
'  then  shall  remain  unsatisfied  shall    be  paid 

*  unto  the  said  John  Lilburn,  or  his  assignees, 
'  out  of  their,  or  the  first  of  their  compositions. 

<  .And  this  ordinance  or  copy  there<}f,  attested 

<  under  tlie  hand  or  hands  of  the  clerk,  or  clerks, 

*  of  one  or  both  liouses  of  parliament,  shall  b^ 

*  a  suthcient  warrant  to  the  said  committee  of 

*  sequestrations  in  the  said  countjc^of  Durham 
'  to  pay  the  said  3,000/.  as  is  before  expressed, 
'  unto  the  said  John  Lilburn  or  his  assigns ; 
'  and  likewise  to  indemnity  and  save  harmless, 

*  all  and  every  person  or  persons,  that  shall 

*  any  way  act  in  the  performance  of  the  true 
'  ijiient  nnd  meaning  of  this  Ordinance. 

'  Job.  BaoWN,  Cier,  tarUamentor, 
'  \L  ELYsrif G£  Cifr.  ParL  Dom.  Ccm.* 
However,  lieut,  cnl.  Lil borne,   after  great 

trouble  and  much  expeuce^got  but  little  of  the 

muuey  ordered  hiin« 
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149.  The  Trial  of  Thomas  Harrison,  Clerk,*  at  the  Kings-Bench, 
for  a  Misdemeanor  in  speaking  reflecting  Words  of  Judge 
llutton:  14  Charles  I.  a.  d.  1638.  [Cro.  Car.  503.  Hutt. 
131.  3  RusHw.  Appendix,  268.  Tanners  MSS.  in  Bib.  Bod,] 


'  Middx'  St. 

*  Before  this  time,  that  is  to  SATi  upon 

*  1  bursday  next  after  the  Octaves  of  tibe  Holy 

*  Trinity  in  the  said  term/before  our  sovereign 

*  lord  the  king  at  Westminster,  u^on  the  oath 

*  of  twelve  Jurors,  it  is  presented,  That  whereas 

*  the  court  of  our  lord  the  king  of  Common 

*  Pleas  is,  and  from  the  time  to  the  contrary  of 
'  which  there  is  no  memory  of  man,  hath  been 

*  an  antient  court  of  record  of  our  said  now 
<  lord  the  king  and  bis  progenitors  and  ances- 
'  tors,  kings  and  queens  of  England,  fur  the  ad- 

*  ministration  of  justice  to  the  subjects  of  this 
'  kingdom  of  England,  and  others  in  Common 

*  Pleas,  moved  and  arising  through  all  the 
'  kingdom  of  England  :  And  whereas  it  is 
«  against  the  crown  and  dignity  of  tlie  king's 
'  maje«iy,  and  against  the  law  and  eustom  of 

\     *  this  kmgdom  of  England,  for  any  person  or 

\^  *  persons  to  disturb  the  court  aforesaid,  or  any 

\'  Justices  of  the  said  court,  the  said   court 

'  being  open,  and  the  Judges  of  the  said  court 

''U^eing   present,  and  judicially  sitting  :    And 

«  whereas  Richard  Hutton   knight  is,  and  for 

*  divers  years  now  last  past  hnth  been,  and  yet 

*  is  one  of  the  Ju>tices  of  our  said  now  lord  the 

*  king  of  this  court :  nevertheless  one  Thomas 

<  Harrison  of  Creek e  in  the  county  of  North- 
»  ampton,  clerk,  not  having  God  before  his 

*  eyes,   but  by  the  instigation    of  the   Devil 

*  moved  and  seduced,  maliciously  with  himself 

<  imagining,  and  in  his  mind  compassing  by 
«  what  means  he  might,  the  aforesaid  Richard 
«  Hutton  knight,  there  and  then,  and  yet  being 

<  one  of  the  Justices  of  our  said  now  lord  the 

*  king  of  the  Common  Pleas  aforesaid,  many 

*  ways  to  defame  and  scandalize,  and  contriv- 
'  ing  and  maliciously  intending,  as  much  as  was 
« in  his  power,  to  bring  the  said  Richard  Hutton 
'  into  scandal,  ignominy,  contempt,  and  vile 

*  character,  and  the  said  Richard  Hutton  of  his 

<  life  and  goods  and  chiittels,  lands  and  tene- 

<  ments,  wickedly  and  maliciously  to  deprive  ; 
'  as  also  the  displeasure  and  indignation  of  our 

<  said  now  lord  the  king  against'the  said  Richard 

<  Hutton  to  ^tir  up  and  provoke,  and  using  his 

*  utmost  endeavour  to  make  the  said  Richard 

*  Hutton  be  held  and  esteemed  a  Traitor  as 
'  well  by  our  said  lord  the  kitig  and  the  peers 

*  of  this  kingdom  of  Eng'and,  as  by  all  the  loyal 

*  subjects  of  our  said  lord  the  king  .  And  tfie 

*  aforesaid  court  of  ouMlaid  now  lord  the  king 

*  of  Common  Pleas,  and  the  justices  of  our  said 
'  lord  the   king  of  the  said   court  in  (tfe  said 

*  court  being  present,  and  judicially  sitting  to 


*  He  was  Parson  of  Creeke  in  Northamp- 
toiifthiro. 


disturb,  and  the  administration  of  justice  in 
the  said  court  to  binder,  the  4th  day  of  May, 
in  the  14th  year  of  the  reign  of  our  lord 
Charles  by  the  Grace  of  God,  of  England, 
Scotland,  France,  and  Ireland,  king,  defender 
of  the  faith,  &c.  at  the  city  of  Westminster  \n 
the  county  of  Middx',  viz.  in  the  great  hall  of 
Pleas  there,  the  court  of  our  said  lord  the' 
king,  that  is  to  say,  the  court  of  our  said  lord 
the  king  before  him  the  king,  the  court  of 
Chancery,  and  the  court  of  our  said  lord  the ' 
king  of  Common  Pleas,  in  the  aforesaid  great 
Hall  of  Pleas  aforesaid  open,  and  the  Justices 
of  our  said  lord  the  king  m  the  court  aforesaid 
then  there  present,  and  judicially  sitting,  in 
assiduously  attending  and  hearing  the  matters 
and  causes  of  our  said  lord  the  king,  his  peo* 
pie  and  kingdom  of  England,  and  in  minis- 
tecing  the  laws  of  the  kingdom  aforesaid  to 
the  subjects  of  our  said  lord  the  king ;  the 
aforesaid  Thomas  Harrison  to  the  bar  of  the 
aforesaid  court  of  oar  said  lord  the  king  of 
the  Common  Pleas,  then  and  there  violently 
and  by  force  and  arms,  ^c.  came,  the  said 
court  of  Common  Pleas  then  and  there  in  the 
aforesaid  great  Hall  being  open  as  aforesaid, 
and  the  aforesaid  Richard  Hutton  knight,  and 
the  other  Justices  of  our  said  lord  the  king  of 
the  court  of  Common  Pleas  aforesaid  in  that 
court,  then  there  as  aforesaid  being  present, 
and  judicially  bitting ;  and  the  aforesaid  Tho- 
mas Harrison,  then  and  there  out  of  his  mere 
niulice,  evil  mind,  and  wicked  intention,  in 
the  presence  and  hearing  of  the  aforesaid  jus- 
tices of  the  aforesaid  court  of  Common  Pleas, 
and  divers  Serjeants  at  law,  and  many  vene- 
rable men,  and  other  faithful  subjects  of  our 
said  now  lord  the  king,  falsely,  wickedly,  and 
maliciously  accused  the  aforesaid  Richard 
Hutton  knight,  of  hio;h  treason,  and  then  and 
there  falsely,  wickedly,  and  maliciously,  these 
scandalous,  venomous,  defiunatory  English 
words,  openly,  publicly,  and  with  a  loud  voice 
said,  published  and  spnke,  viz.  *■  I  (him  the 
'said  Thomas  Harrison  meaning)  do  accuse 

*  Mr.  Justice  Hutton  (the  aforesaid  Richard 
'  Hutton  knight,  one  of  the  justices  of  our  said 

*  lord  the  king  of  the  Common  Pleas,  meaning) 

*  of  high  treason  :'  to  the  great  hurt  and  dero- 
gation of  the  crown  and  dignity  of  our  said 
lord  the  khig,  and  of  his  royal  power,  and  the 
manifest  contempt  and  scandal  of  his  courts 
aforesaid,  and  of  the  ju?tire  and  laws  of  oup 
said  lord  the  king,  his  kingdom  aforesaid,  and 
the  court  of  Common  Pleas  aforesaid,  and 
the  justices  of  our  said  lord  the  king,  and 
administration  of  justice  in  the  said  court,  to 
the  most  evil  example  of  all  other  offenders 
hereafter  in  the  like  case,  and  to  the  more 
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•  grievous  scandal,  infaniy,  disgrace,  and  final 

<  debtruciion  of  tbe  aforesaid  Richard  Hut  ton 

<  kDi)i>ht,  and  against  the  peace  of  ovr  said  now 

<  lord  the  king,  his  crown  and  dignity,  ^c.** 

To  this  the  said  Thomas  Harrison  hath 
pleadc'd  Not  Guittj,  and  hatbpnt  himself  apoo 
tbe  count  ry,  and  the  king's  Attorney  of  Uiis 
court  likewise.  You  are  now  to  enquire  whe- 
ther the  said  ThMoas  Harrison  be  guilty  of  this 
crime.  Yea  or  No. 

Mri  Seijeant  Heath.  May  it  please  your 
lordship,  and  yon  gentlemen  of  tSe  jury  da 
hear,  that  by  reading  ol'  the  record,  that  there 
'  is  an  Indictment  pr«;ferre<l  on  the  beiiaif  of  the 
king  against  Tiiomas  Harrison  who  is  now  at 
the  bar,  and  that  it  is  for  a  notable  and  inso- 
lent Contempt  in  ihi»  hall  against  justice  Hutton 
mod  tiie  laws  i if  this  kingdom.  The  Indict- 
ment sets  it  out  thus  :  That  the  court  of  Cooa- 
tedD  Pleas  i^  an  ancient  court,  and  that  it  b 
against  the  crown  and  dignity  of  the  king,  and 
the  Courts  of  Just  ice,  that  t^  hen  the  said  courts 
were  sitcing,  they  or  an^  of  tbe  ministers  of  the 
aaid  court  Uiidl  be  disturbed.  It  is  further 
eaid,  that  Mr.  Justice  Hutton  is,  and  for  many 
years  la^t  past  hath  been  one  of  tlie  Judges  of 
the  Court  of  Common  Pleas ;  and  that  tlie 
De£eodant  wbo^  is  now  at   the  bar  (Mr.  Har- 


*  The  original  Record  is  as  full^>ws : 

t^l  versui  IlAftRisoiiyM'  a  Mmlememnour, 
Trin'  14  Car^  l.B.  R. 

*  Middx'  ss, 

*  Alia^,  scilicet  die  Jovia  prox'  post  occab' 

*  tanctae  Trin'  isto  cod*  tcnnino,  coram  domino 
'  rege  apud  Westm',   per  sacrament  xii.  jur' 

*  extitit  praesentat',  quod  cum  cur'  domini  regis 

*  de  communi  banco  est,  et  a  tempore  cuius 

*  contrar'  memoria  himinum  noo  exi^tir,  fuit 

*  antiqua  cur'^de  recordo  dicti  domini   re|j>is 

*  nunc,  et  progenitor*  et  antecessor*  suor*  reg* 

*  et  rcginar*  Anglis,  pro  admin istratione  jus- 

*  titisB  subdit*  hujus  regni  An^he,  et  ahis  in 

*  commuuibus  priiis  per  tot*  regnum  Angtiae 
'  praed'  motis  et  emei'gt>i)tibus.     Cumque  est 

*  contra  coron*  et  dignitat*  regis  majcsratis, 
<  necnon  contra  legem  et  consoetudinem  hujus 

*  regni  Anglije,  pio  aliqua  persona,  vtl  aliqui- 

*  bus  personi!*  cur' praed*,  •^eu  aliquosju<»ticiarHis 

*  ejusd*  cur',  ead'  cur'  a  pert  a  exibten*,  et  jus- 

*  ticiar'  cur*  illms  in  cm'  ill'  prssentihui,  et 
' judicialiter  sedeniibus,  di>turbare.  Cuntq' 
'  Ric'  Hutton  mdes  est,  ec  per  dii-ersoa  annus 

*  jam  ult'  clap^os  fuit,  et  adhuc  est,  uuus  jus- 
'  ticiar'  dice*  domini  n-Kis  nutic  praed*  <-ui'  ""Ui^; 

*  quidam  tamen  Thomas  Harri«ion  de  Creek  m 
'  com'  Northaiiipt4in  ciericus.  Deum  pras  O'  ulis 
'  suls  non   habens,  st-ti  m<»iij:atioiie  diaholica 

*  mot*  et  seduct*,  sccnm  imjiti  -se  iniHgina<»s. 
'  atque  iu  animo  compassausq^ibits  mod  s  |iO»- 
'  sit  pned'  Ricarduui  iluttoo  milit'.  et  adtunc 
'  et  adhuc  un'  justic*  do  niui  r  wi»   nunc  d 

'  comnxuni  bauro  pned' ex is' en',  multiMlinter 
'defuiuireit  scanddljzare,  ma* lunaiisque  «* 
'  maliiitise  iiitt-mieiis,  r|Uantum  m  ifiso  tuit 
'  ipsum  Uicardiua  Huttou  ia  a(;iindaiuuijt  jgu<t> 


riiOOy  a  cterkj  being  moved  with  madioe  t  ^ 
the  person  of  Mr.  Justice  Huttofi,  aixl  iatendr 
iog  to  bring  Mr.  Jastice  Hutton  into  eke  kiac*i 
h^h  displeasure^  and  to  haurd  tbe  losing  o^  us 
\w  and  his  estate,  and  tlie  forfeitora  of  lua 
goods,  and  to  distorb  the  peace  of  tbe  kiaig. 
and  tlte  coart  of  justice  sitting,  did  Imlsely  and 
maliciously  the  4th  of  Maj  last  in  Westmiiiate^> 
hall  in  the  city  of  Westminster,  tbe  ooort  bea^g 
sitting,  this  conrt  and  the  conrt  of  Cbaacery, 
and  the  court  of  Common  Plens,  tbts  defaa- 
dant,  boldly,  audaciously,  and  ■mliriwody,  ibd 
rush  to  the  bar  of  the  said  coort  of  Coasmoa 
Pleas,  Mr.  Justice  Hutton  aiul  Mr.  Justice 
Crawley  then  and  there  sitting,  tJbere  attend- 
ing til  the  service  of  the  said  court,  there  wich  a 
loud  ¥oice  spake  to  Mr.  Justice  iluttoo  aiumg 
as  a  judge  :  *  I  do  accuse  Mr.  Justice  Hmxoa 
'  of  high  treason.'  This'  ofience  beang  ceeH 
mitted  in  this  manner  and  in  this  place,  and 
with  such  a  boldness,  is  laid  to  be  of  a  bjsii 
nature,  and  to  the  contempt  of  tlie  crown,  and 
dignity  of  all  the  courts  of  justice,  wbere  ths 
king  is  whoU^r  interested.  Whether  thb  ofienoc 
may  be  punished,  that  is  tbe  force  and  intent 
of  Ulis  Indictment.  My  lords,  to  this  the  De- 
fendant hath  (beaded  Not  Guilt j  :  we  that  be 
of  the  king's  counsel  sbaA  make  it  appear,  thai 

<  miniam,  contempt',  et  vilipend'  inducere,  ip- 
'  suinq'  Kicardum   Hutton  de  vita  sua,  ac  ct 

*  bonis  et  catailis,   terris,   et    teoemeotis  soif 

*  praviter  et  malitiose  deprivare,  necnon  ad  din 
'  placeiitian  et  indignationem  diet'  donuni  rr«a 

*  nunc  erga  praetat*  Hicard'  Hutton  iucitand*<C 

*  provocand',  ac  ipsum  Hicardum  Hutton  pro 

*  prodi'ore  tarn  apud  diet'  duminum  rccem.  et 

*  magnates  hujus  regni  AngUae,quaun  apiid<ja- 

*  aes  hgeos  subditos  ejusd*  doniiiii  rei^isbabena 
^  exi»tiniari  s.itage  ns,  ac  ad  prasd'  cur*,  die/  Co* 
'  mini  munc  de  communi    banco,  et  josQcu2^ 

*  diet'  domini  regis,  ejusd'  cur,'  in  cur'  lU*  pre- 
'  sent',  existent'  eC  judicialii'  sedeuubus^  di^ts> 

*  band',  tt  adminisCratiuoeni  juHitis  in  cur'u*' 

*  imped  end*  quarto  die  Mail,  anno  re^ai  domxi 
'  nostn  Caroli,    Dei    gratia    Angita?,  Scutie, 

*  Franc',  et  llibern'  re^is,  fidei  dtrteosores,  &c 
'  decinio  quarti),  apud  civiCat*  Westin*  in  coa' 

<  Mid<r,vtz.  in  magna  aul«i  pritorum  ibidem,  cs^ 

*  ipsiusdoiuini  reikis  coram  ipst^  regecuT'cance!" 

<  Ur',et  praed'cur'comnmni  banco  in  praed*iDa^ 
'  na  aula  pi'itormn  praed*  a{icrt*,  ac  justic*  e^usa 

*  domirw  re^is  in  cur'  prsd*  tunc  ibidem  pr^ 
'  !ientibu«,  er  judiciuUter  sefientibus,  matentf 

*  et  CHusiUi  domini  regis,  popiiti  sui,  ac  r^gni  sai 
'  Autfliae  as^idue  attendeut*  et  audicnt*,  legbq' 
'  rtgiii  praed'  sulidit*  ipsius  ditroini  regis  miais- 
'  trail t',  prapd'  lliomas  Utirrison  ad  barrso 
'  prard'  cur*  dicti  domini  reeis  dc  couuaoni  hao- 
'  CO,  adtunc  et  ibidem  violeiUer,  vi  et  armi5,&c 

*  acce<>«it  piied'cur'de  communi  banco  adtimc 

*  et  ibi  ietii  in  p  aed'  maxna  aula«  ut  pnafertur, 
'  aperttt  esisit  n',  ac  Hicnrdo  Hutton  milit*,  ec 

*  hIu%  jtistici-ir*  ilicti  doii>iiii  regis  cnr^  de  com- 
'  muni  bant  o  pred',  in  cui*  iUa  twic  ibideiB 

(ut  pitt.te>tur)  prcsenii(>u«,  eC  judiciaht'  se- 

*  dentibus,  ei  pr«d'  Thoouis  liamsoa  adtim* 
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this  Ddendnnt  did  do  this^  uid  in  this  manner 
tf  it  is  set  forth. 

Mr.  Attarnty,  (Sir  John  Banks.)  I  desire 
tkftC  this  Exatiiinition  may  be  read ;  but  let 
bim  see  it,  whether  it  be  his  band,  jea  or  no. 

Harrison.    It  is  my  hand* 

**  The  Examination  of  Thomas  Harrison,  of 
Creeke,  in  the  county  of  Northampton,  clerk  ; 
being  e&amined  before  my  lord  chief  justice 
Brampsiou,  saith,  that  it  is  true,  ihaC  whereas 
Mr.  Justice  Huttou  and  Mr.  Justice  Crawley 
Bitting  in  tlie  court  of  Common  Pleas,  he  came 
to  the  bar,  and  tbere  did  publicly  charge  Mr. 


<  et  ibidem,  ex  suamera  malitia,malo  animo,  et 

*  malevola  intentione,  in  prasseniia  et  audi^' 

*  praefatMusticiar' pra^'  cur'  decommuni  ban- 

*  CO,  ac  diversorum  servien*  ad  legem,  multor' 
'  viror*  Tenerabtlium,  et  alior*  dicti  domini  regis 

*  fidelium  subditor',  falso,  nequit\  et  uialitiose 

<  praefat*  Ricardum  Hutton  railit'  de  alta  pro- 

*  ditione  accusavir,  et  adtunc  et  ibidem  falso, 
« nequit',  et  malitiose  hjec  scaodalosa,  venenosa, 

*  defamatori  Anglicana  verba,  palam,  publice, 
«  et  alta  voce  dixit,  *  1  (ipsum  praifat'  1  homnm 
' '  Harrison  innuendo)  do  accuse  Mr.  Justice 
'  *  Hutton  (prsfat*  Ricardum  Hutton  milit', 
' '  uu'  justiaar'  dicti  domini  regis  de  communi 

*  *  banco  pred'  innuendo)  of  High  Treason/  in 

<  dicti  domini  regit  nunc,  coroir,.dignitat',  et 
'  regie   potestatis  sus    taesioncm   et    deroga- 

*  tionem,  et  cur'  sue  prsed'  contempt',  ^t  scan- 
'  dalom  manifestum  jurisque,  et  legum  ipsius 
'  domiui  regis  regni  sui  pned\  ac  cur'  de  com- 
'  muni  banco  prsd',  et  justiciar'  dicti  domiui 
'  regis,  cur'  illius,  et  administration*  justitie  in 

*  ead'  eur',  in  nequissimum  exempluin  omnium 
'  ahorum  malefactorum  tali  casu  delinquent*,  et 

*  ad  gravissiinuni  scandalum,  infamiam,  dfde- 
'  cos,  et  final'  destructionem  przd'  Hicardi  Hut- 
*■  ton  milit*,  et  contra  pacem  dicti  domini  regis 
'  nunc^  coronam,  et  dii;nitates  suas,  &c.  Cum 
'  per  qand  prscept'  fuit  vie',  quod  non  omittat 

*  flee,  quin  venire  fac'  eum  ad  respondend',  &c. 

*  Cum  et  niodo,  scilicet  die  Veneris  prox'  post 

*  octabas  sancte  Trin'  isto  eod'  termino,  coram 
'  domino  rege  a  pud  Westin*  ven*  prsd'  Thomas 

*  Harrison  clericus,  cubtod'  Heurici   Hopkins 

*  ami',  guardian'  prisome  dicti  regis  de  la  Fleete, 

*  virtute  brevis  dicti  r^is  de  habend'  corpus  ud 
'  subjic',  &c.  ei  inde  direct',  ad  barr'  hie  duct' 

*  in  propria  perM>na  sua,  qui  comiuitt'  prefat* 

*  marr',  &c.     Et  statu'  premissis  eo  alloquunt' 

*  qoaliter  se  inde  acquietari,  dicit,  quod  ipse 
'  non  est  inde  culpabil',  et  de  hoc  ponit  se  super 

*  patriam.     £t  Johannes  Keeling   ar',  cleric* 

*  corons,  et  attornat*  domini  regis  in  cur'  ipsius 

*  regis,  coram  ipso  rej^e,  qui  pro  eod*  domino 
'  rege  in  hac  parte  sequitur,  similiter,  &c.     Jo' 

*  Ten*  inde  juf'  coram  d(tmino  rege  apud  Westni' 
.  *  die  Lune  prox'  post  quindenam  sancts  Trin*, 

<  et  quia  nee,  &c.  ad  recogn',  &c.  quia  tarn,  £rc. 

*  Idem  dies  dat'  est  tam  prssfAt'  Jobanni  Keel- 

*  '\n%^  qui  sequitur,  ^c.  quam  prcd'  Thom.T 

*  Harrison  clerico,  sub  custod'  prcd*  marr*  in- 
'terim  commisso  aalvo  costodiend'^  quousq', 
*&c/ 


Justice  Hutton  witi)  Hig^-Treason.  He  chai^ged 
him  first  with  denying  the  king's  Supremacy* 
next  with  moving  the  people  to  Sedition ;  and 
these  be  the  points  on  which  he  charged  him  « itfa 
High-Treason,  as  aforesaid.  Farther,  he  was 
asked  why  he  charged  him  witii  the  tirst,  and 
how  he  doth  deny  the  king's  Supremacy :  He 
answers,  For  that  by  common  fame  apon  S»- 
turday  last  in  the  Exchequer-Chamber  he  did 
deliver  his  opinion,  that  the  king  bad  no  lawful 
power  to  levy  the  Shtp-Money.  Being  asked 
%«hether  helieard  the  Argument;  he  answered. 
He  heard  it  not,  but  received  it  from  the  com- 
mon report  of  others.  Being  fhrther  asked 
why  he  charged  him  with  stirring  up  the  people 
to  Sedition ;  he  answered.  That  was  becansc 
by  the  report  of  divers  near  to  the  place  where 
this  Examinant  dwells,  the  people  gp  on  more 
and  more  in  their  stubbornness,  reftisint;  the 
paying  of  Ship-Money  ;  the  which  is  contrary 
to  the  opinion  of  all  the  Orth(»dox  divines  M 
this  kingdom ;  and  in  that  Mr.  Justice  Huttoik 
riding  that  circuit,  hath  given  the  people  snch 
an  encouragement, to  their  disobedience.  Be- 
ing farther  asked,  whether  any  other  person  did 
know  of  this  his  intent;  he  answered,  tliat 
there  were  two  other  persons  with  him,  bnt 
they  did  not  know  any  thing  of  his  intentions, 
till  they  heard  it  sppken  at  the  bar.  ,  Bting 
asked  why  he  made  choice  of  this  public  way  ; 
the  reason  he  saith  i^as,  because  he  delivered 
his  opinion  publicly,  therefore  he  thought  that 
to  be  the  best  way;  and  if  it  had  been  done  in 
a  private  way,  he  thought  it  fit  to  acquaint 
him  with  it  in  a  private  way. 

Thomas  Haerisov." 
'  Mr.  Attomty,  May  it  please  your  lordship^ 
and  you  of  the  jury,  the  prisoner  at  the  bar, 
Mr.  Harrison,  stands  indicted  of  a  very  fool 
and  horrible  offence,  of  a  forged  aecosatioa 
framed  and  contrived  out  of  his  own  brain.  It 
should  seem  it  was  out  of  some  rotten  and 
inveterate  malice,  a  thing  for  which  there  is  no 
colour  nor  appearance  of  truth,  and  he  con- 
fe^seth  it  was  upon  the  ground  of  common  fame. 
Now  yon  know  what  common  fame  is^  a 
mendax:  he  charged  this  reverend  judge,  at 
you  have  heard,  that  he  did  deny  the  king^ 
Supremacy  ;  and  the  reason  was,  because 
he  heard  by  common  fame,  that  the  Judge  had 
delivered  his  npiniim,  that  the  king  had  no 
power  to  levy  Ship- Money.  Secondly,  because 
he  stirreth  up  the  king*s  subjects  to  Sedition  ; 
and  hegiveth  that  for  a  reason,  in  that  the 
people  of  Northampton  do  go  on  in  the  denial 
of  the  payment  of  ship-Money. 

My  lord,  it  is  a  heavy  thing  to  accuse  an^ 
man'of  Treason,,  whereby  he  shall  forfeit  his 
lands  and  goods,  and  lose  his  life :  and  sorely 
by  the  old  law,  this  false  Accuser  should  un- 
dergo the  same  punishment  as  he  should,  that 
is  acci2sed,  if  found  guilty. 

My  lord,  the  place  of  a  Judge  is  a  place  of 
ereat  honour  and  trust :  of  Honour,  tor  tliey 
be  reckoned  in  the  old  statutes  among  the 
magnates  regni,  2  Ric.  2,  &c.'  And  these  peo- 
ple that  be  the  authors  and  publishers  of  thes9 
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base  Scandals*  thej  are  lYckoned  to  be  t  be 
•ovren  of  Hiicord,  and  are  Mibvertcrs  of  the 
peace  of  ihe  common  wealth.  And  burely  if  Mr. 
llarrj»oii  had  looked  upon  these  Stattttesy  he 
would  have  beeu  better  advised  :  OfTruu,  for 
be  is  trusted  with  the  aduunistratiuo  of  equal 
justice  between  the  king  and  hit  subjects,  and 
the  lives,  fortunes,  and  estates  of  men.  There- 
fore being  a  place  of  m>  great  h(»nour  and  tru^t, 
the  scandal  is  the  greater;  and  offences  and 
crimes  against  tbeni  have  been  punished  not 
iirith  ordinary  punishment, 

23  £d.  3, 1  pr.  Ii  is  declared  to  be  Treason 
to  kill  a  Judge  in  rsecution  of  his  office.  Our 
*book&  say,  That  if  one  draw  a  weapon  upon  a 
Judge  siuing  in  judicature,  though  he  strike 
biu)  not,  he  shall  be  imprisoned  during  life,  and 
iiorfeit  his  goods  and  lands,  and  lo&e  his  right 
baud. — Though  the  ofl'cncc  lie  not  done  to  tlie 
Judge,  ^et  being  in  the  judges  presence  (the 
courts  sittiit};),  us  if  one  strike  a  juror,  or  any 
other  person  in  Westminster-hall,  siuiug  in  the 
courts,  it  hath  been  punished  with  the  loss  of 
band,  goods,  and  lauds  during  hfe ;  this  ap- 
pcaretb,  19  Ed.  3.  Judgment,  174,  22  Ed.  3, 
13  Mich.  0  Ed.  3.  Coram  rege,  rot.  56.  Stam- 
ford's Fleas  of  tJie  Crown,  38. 

The  Oflfence  of  Mr.  Harrison  is  not  for  accus- 
ing iudge  llutton,  or  any  other,  of  Treason,  (or 
Ciod  forbid  but  tliat  should  be  lawful  where 
there  is  just  cause;  but  tu  do  it  %\ithout  any  co- 
lour of  grottxd,  and  to  forge  a  false  accuMtion 
out  of  his  own  train,  and  tu  act  in  such  an  inso- 
lent and  mad  »ay  a^^ain^t  a  reverend  judiie, 
sitting  iu  the  scat  of  judgment,  this  is  tlie 
offeuce. 

37  lien.  6.3.  If  one  call  another  Traitor,  an 
appeal  lieth  betb.  c  the  con&t.ihle  and  marshal ; 
and  if  the  appclhint  be  killed  in  laitle,  it  is 
jusiiGahle. 

SO  lib.  Ass.  One  called  justice  Seaton  Traitor, 
uifL  answered  well  in  damages,  as  appeareth 
more  at  large  in  the  Kecord  than  iu  ihe  Printed 
Book. 

Mich.  5  Car.  in  Bunco  Regis,  Nich.  Jeoffes 
WHsindictCvl  and  lined  in  the  King5*Bench,  for 
writing  a  Pttition,  w  lierem  he  said  the  lord  chief 
justice  Coke  was  a  Traitor. 

Treasons  are  declared  by  ihc  statute  25  Ed. 
3,  and  then  this  gentlemun  ntay  expound  a 
Text,  he  cannot  expound  Statutes,  for  this  i> 
proper  for  the  judgetj  oi'  the  reaUn.  He  is  not 
to  judge  what  i<t  treason,  and  what  not :  *  True- 
*  tent  fabrilia  fabri;*  let  hira  keep  himself  with- 
in tiie  com  puss  of  hi*»  own  profession. 

This  OfiVnce  ?s  *  contra  Coronum  et  Digui- 
'  taieni,'  and  the  scandals  i^ainst  the  king's 
Judges  and  Ministers  trench  upon  the  king  him- 
seli ;  and  the;efore  liis  rovui  majesty,  detesting 
this  odious  and  foul  fact  in  the  prisoner  at  tiif 
bar,  hath  commanded  us  his  counsel  to  tiive 
Evideu^.    The  person  of  the  party  accused  is 


best  known  to  your  lordships  to  be  a  moat 
grave,  honest,  learned,  and  reverend  Judge,  and 
1  presume,  Iree  from  any  thought  of  Treason* 

Mich' 33.  34  Ed.  1.  In  this  court,  rol.  75, 
there  was  Roger  de  Heigbara  gave  Judgment 
against  one  De  Bruce  in  the  Excheouer-Cham- 
hcr.  Thi^  De  Bruce  was  of  a  noble  family : 
He  asked  this  Roger,  whether  he  would  avow 
tlie  Judgment,  and  he  told  htm  Yes.  Now, 
says  De  Bruce,  thou  liast  thy  will,  which  of  long 
time  thou  hast  sought :  The  Judge  asked  him 
what  was  that  ?  He  said,  My  shame  and  loss, 
and  this  I  will  think  on.  For  this  offence,  in  a 
kind  of  implicit  way  taxing  the  Judge  of  imus- 
tice,  he  was  indicted,  and  confessed  the  Indict- 
ment, as  Mr.  Harrison  doth :  The  judgment 
was,  That  he  should  be  committed,  and  there  to 
remain  during  the  king's  pleasure,  besides  a 
great  fine.    The  Record  saith,  *  Et  quia  sicat 

*  honor,  et  rcverentia  qui  ministri«  domini  regis 
'  ratione  officii  sui  faciuntur,  ipsi  regi  attribu- 
'  untur,  sic  dedecus  et  contemptus  roinisrris  suts 

*  fact,  eidero  domino  regi  infenintur,  considera- 
<  turn  est  quod  prsedictus  Willielmus  de  Bruce 

*  districtn«»  in  corpore,  capite  nudo,  toga  depo- 
«  sit  a  eat  b  Banco  domini  regis  uhi  placita  te- 

*  nentur  in  Aula  Westraonasterii  per  medium 

*  Aula  prjedictiB  cum  coria  plena  tiierit,  usque 

*  ad  Scac.  ubi  dcliquitct  ibidem  veniam  petati 

*  pRefato  Romero,  i:c.     Et  postca  committal ur 

*  Turri  London,  ibidem  moretur  ad  voluutaienx 

*  reikis.* 

My  Lords,  This  OflTence,  which  was  offered 
to  the  person  of  a  mo>t  roverend,  learned,  and 
honest  Judge,  by  the  rules  of  our  Books,  is  a 
scandal  done  to  the  king  himself,  if  there  be  no 
colour  nor  ground  why  he  should  take  upon  him 
to  make  this  bold  and  hnpudent  assertion.  I 
doubt  not  but  you  will  maintain  the  honour  of 
a  Judge,  and  punish  this  Delinquent  accord ttig 
to  his  demerits.  His  ofFeiice  contained  in  the 
Indictment,  is  confessed  in  his  Exnminiition, 
and  by  himself  ore  tenus;  therefore  you  of  the 
Jury  need  not  depart  from  the  bar. 

Whereupon  the  Jury  immediately  gave  in  • 
Verdict,  that  he  was  guilty  of  the  Indictment. 

Mr.  Attometf  General.  Now,  my  lord,  I 
desire  Judgment. 

Upon  which  the  Court  pronounced  the  fol- 
lowing Sentence  :  *  That  he  should  pay  a  Fine 

*  to  tiie  king  of  5000/.  and  be  imprisoned  dur- 

*  ing  the  king's  pleasure,  and  should  hav^  a 

*  Paper  upon  his  h?ad.  shewinc  his  Offence, 

*  and  go  therewith  to  ail  the  r«mrts  of  West- 
'  minster,  and  make  his  Submission  in  every 

*  court  in  Westminster- Hal  I,  and  in  the  Exchc- 

*  qucr :'  For  it  is  an  offence  to  every  court. 

Afterwards  Justice  llutton  brought  aa  action 
for  these  Words  against  Ilarrisoiii  in  which  lie 
recovered  10,000/.  Diuuages. 


L 
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Another  Account  of  the  above  thial  from  tanner's  mss.  in  the 

BODLEIAN    LTBUARY. 


TUe  folioH'ing  Account  of  the'  above  Case,  in 
the  hand- writings  of  Archbishop  SaAcroft,  is 
taken  from  a  Volume  auioog  Taioner*6  M^. 
in  tlie  Bodleian  Library  ^t  OsforiJ. 

pROC££Dt:f  GS  UPOV  TUcTnfORMAI  ION  AGAINST 

Thomas  HaruhoNjClbrk,  AT  THE  King's* 
Bench  Bar.     4  Junii,  1638. 

Upon  the  Iiuiictment  it  was  declared,  ilmt 
the  CommoO'l'lcs)  is  an  uutieti^  court ,  that  it 
is  againiit  the  crown  and  laws  of  this  kiogdom 
tu  lii^urb  the  coiirty  the  Judges  judicially  sit* 
ii\g  ;  that,  notnritbstauding,  Thonias  Harrison, 
clerk,  did  wickedly  tind  maliciuusly  defame  sir 
Kiciiard  UiUton,  knigitt,  one  of  the  Judges  of 
that  Court,  and  rheo  judicifillv  ^ittialc  there, 
seeking  to  defirive  hiiu  of  his  life,  poods,  and 
chattels,  and  to  procure  the  high  JispleaAure 
of  the  king,  and  cause  him  ta  Xe  accounted 
Traitor  both  by  our  sovereign  lor4  the  king,  ku^ 
peers,  and  all  his  subjects.  That  npon  the  4ih 
day  of  May.  iiono  U  R.  tbe  said  Thomas  Ilnr- 
rison  did  by  force  and  arms  violently  rush  to 
tlie  bar  of  the  said  co«rt  of  Common  Pleas, 
stod  there  accused  the  said  i^ir  Ilichand  liutt^n 
.  of  High -Treason,  openly,  publicly,  aod  witli  a 
high  voice  pronouncing  tfiese  words :  '^  1  do 
«  accuse  Mr.  Justice  Hutt on  of  High-Treason  f 
to  the  manifest  scanciol  oi'  uU  the  courts  of  Jus- 
tice, and  to  the  grievous  scandai  aod  damage 
of  the  (»aid  eir  Kichard  Huttoii. 

Mr.  Attorney  declared,  tl»at  Mr.  Harrison 
had  committed  a  notable  and  insolent  con- 
tempt, to  tlie  disturbance  of  the  cotirt  of  Com- 
mon-Pleas, an  antient  and  a  high  court,  f«tr  tlie 
administration  of  ju»tice  between  subject  and 
subject,  with  a  wicked  and  malicious  intent  to 
bring  Mr.  Justice  Huttun  into  the  king's  higi) 
displeasure,  vid  into  danger  of  his  life  and  es- 
tates, nn  offence  of  a  hi^h  nature  against  the 
crown,  aiid  against  tbe  digaity  of  all  courts  of 
justice. 

His  Examination  was  here  read,  whereifi  he 
did  confess  the  words.  The  points  of  treason 
wherewith  he  did  char^  Justice  Uutton,  were 
two :  1.  For  denying  the  King's  Supremacy. 
3.  For  sedttcii^g  the  kinc'ssoJijeotsto  Sedhtoo. 
The  orround  of  his  first  Charge  was,  that  he  had 
heard  by  cooimon  ihme,  that  Mr.  Jusdoe  Hut- 
ton  did  as  a  Judge  deliver  his  opinion,  that  tlie 
king  could  not  lawfully  levy  the  Ship«Money. 
The  groood  of  his  secoMoH  Charge  was,  that  by 
report  near  his  dareliingr,  aad  open  his  own 
knowledge  the  people  of  tbe  county  of  Nortfa- 
arnpton  do  deny  to  pay  the  Ship-Motney,  be- 
ing moved  ihereuato  by  some  treasonable 
words,  which  Judge  Huttoa  did  deliver  in  his 
Chaise  at  the  Assiies  there  against  the  lawfal 
lerying  thereof,  which  i^  contrary  to  the  ortho- 
dux  opinicm  of  all  the  loyal  and  wdl-karned 
preachers  of  this  kingdom.  Being  naked  by 
the  JU«>rd  Chief  Justice  at  his  examination,  why 
U  made  clioioe  fii  #o  puUtc  a  pbot.tc»<£htirge 
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the  Judge,  he  answered,  because  the  Judge  had 
coimnitted  a  public  treason.  ' 

Mr.  Soiic'Ugr  told  tlie  lords,  that  Mr.  Uacri- 
son  being  demanded  in  prison,  why  he  took  no 
other  ministers  wuh  him,  when  he  spoke  the 
words,  he  boasiiagly  replied,  he  did  it,  that 
they  might  take  an  exauiple  ol' courage. 

Mr.  Attorney  inforated  the  court,  tluit  Mr. 
Harrison  had  (br^^d  a  moot  wicked  and  mali- 
cious slander  against  Mr.  Justice  Huttoa, 
wherein  was  aeitlkfr  c^our,  nor  evideuctf. 
That  by  the  oU  hiw,  fulse  accusers  were  to  sui^ 
fcr  the  same  punishment  that  the  party  accus- 
ed should  huve.suSered,  i(  he  had  heen  found 
guilty;  so  hateful  was  this  oifence  to  our 
tdretathens.  But  Mr.  Harrison's  oHfWice  was 
much  aggravated,  if  we  consider  the  per>Qo 
a^sainst  whum  it  was  committed,  the  hiMh.plAco 
of  LoQOur  and  trust  whereia  he  is,  his  mi^sly 
hi^vuig  given  him  the  tru^t  of  lile.and  memfaar, 
of  the  pi>rsons  and  estates,  ol'  his  subjects. 
Theretore  a  scmidal  against  a  person  in  auoh 
high  hont^ur  and  trust  must  needs  deserve  a 
BMist  eiiempUry  puoiihiaent ;  and  the »  to  do 
it  in  so  barbaroas  and  uncivil  a  way.  Bat  Mr. 
Harrison  was  muoli  out  ot  his  tradi^  to  meddic 
witli  tiie  laws  uf  the  kii^^m,  *  Tr«Btesi£  f*> 
'  biilia  fabriy'  he  may  expovnd  the  scriptuat, 
but  tlie  common  law  bath  given  him  no  pawer 
to  etpouad  etatuties^  aod  aptsof  parisaoMK. 
Ihis  offence  doth  coiTcarn  ihe  king  himself. 
For  Utat  acaodids  cast  upon  the  king's  minisfiars 
are  cast  upon  the  king's  jastioe.  I  sluU  aoar 
only  desire  your  lordships  to  bald  inmiad,  that 
this  scandal  was  cast  upon  a  most  reverand  and 
most  learned,  must  lionest  and  sageju4s«,aiMl 
accordingly  give  your  censures. 

Mr.  Hurrtmn  spake  thus  in  his  own  dafeaet. 
Tlie  reason  why  I  plesdad  Not  Guihy,  was  not 
becati^  I  meant  to  deny  the  speaking  of  tbe 
words,  but  because  oo  man  can  be  fuilty,  that 
goeth  {ibout  to  defend  the  king.  I  confess  that 
Judges  are  to  be  honoured  and  re%ered  as  sa- 
cred persons,  but  this  is  to  he  granted  only  sd 
long  as  thev  hold  themselves  wiUun  tbe  tenof 
of  judges.  Tliey  are  then  to  be  accounted  bat 
as  other Sttiljecu.  Indeed,  I  do  not  understand 
the  ponwDoo  laws,  nor  do  1  go  about  to  es^ 
poimdtham:  therefore,  the. aharge  of  iatcipre- 
tatioQ  is  laid  a  liide  too  deeply.  Tbe  oath  of 
bupremncy  i  have  divers  times  taken,  and  i&ad 
myself  bound  to  maintain  it.  Aod  where  any 
of  the  king's  subjects  have  fahoured  to  over- 
throw his  royulty  and  supremacy,  it  is  high 
time  for  afiy  loyal  subject  to  strike  io,  and  to 
appeal  the  ofieuder.  Our  usual  phrase  ibrihe 
king's  Supramacy  is  in  all  cases  over  all  per- 


to  leatn 


sons,  and  this  is  a  case  of  ^hip-Money, 
Mr.  Atiomey.    Wg  shall  not  need 
of  yoa  what  tbe  king's  Sopremary  is. 

Mr.  timriion,     A  divine  understands  ihe 
8«premacy  as  well  as  a  lawyer,  aad  a  ^eat  di- 
vine. a«  arell  ai  a  great  hui  y«r. 
4  T 


137(1]     STATE  TRIALS,  14  Ch.  I.  1 638.— Tria/  </  UomoM  Harrison,  Ckri.        [  1 3 


X.  C.  /.  Tlien  we  must  observf ,  that  the 
denying  of  Ship-Money  is  ngnlost  the  king's  Su- 
premacy. 

Mr,  Harriton,  As  a  loyal  subject,  I  did  la- 
bour tlie  defence  of  his  inujckty  ;  and  in  the 
point  of  sedition,  I  find  tiiere  is  treason  com- 
mitted ill  that.  For  the  people  of  the  country 
where  I  live,  do  now  rettise  to  pay  the  Ship- 
Mooey,  u pun  Justice  Mutton's  Charge  in  that 
circuit.  Our  duties  arc  to  tell  the  people  their 
duties.  We  find  that  the  king  may  do  it.  The 
reason  why  I  did  so  publicly  charf^e  the  Judge, 
wa«f,  because  there  are  such  delays  and  such 
windings  in  the  proceedings  of  all  courts,  and 
matters  carried  by  favour  and  aflTectiun,  that  1 
thought  a  private  insinuation  would  do  little 
good,  and  besides  the  offence  being  openly 
committed,  I  conceived  it  not  amiss  to  make  a 
public  and  open  accusation. 

Mr.  Attorney,  This  is  a  scandal  to  all  the 
courts  of  justice. 

L.  C.  J.  Mr.  Harrison,  if  you  hate  any 
thing  to  say  in  your  own  defence,  you  shall  be 
.  beard  :  but  this  raving  inu$t  not  be  safiered. 

Mr.  Uarriion.  I  am  not  ignonnt  that 
somebody  *  in  this  place  is  not  a  favourer,  but 
rather  a  dii^favourer,  of  my  opinion,  and  that 
in  the  person  of  a  Jadgc.  As  for  Mr.  Justice 
Uutton,  though  he  be  a  man  in  great  account, 
yet  all  his  actions  have  not  been  approvable. 
Concerning  tlie  Judges  arguing  in  the  matter 
•f  Ship-Money,  it  was  the  king's  graciovs  cle- 
mency, to  liave  his  power  manifested  by 
•trengtb  of  arguments,  and  to  that  end  wns 
pleased  to  permit  counsel  on  the  adverse  party, 
who  urge  arguments  ai^ainst  it,  and  that  the 
Judges  shall  he  moderators.  And  the  analogy 
holcb  very  aptly,  between  this  kind  of  arguinjr. 
and  the  public  disputations  upon  points  of  di- 
vinity in  the  schools,  where  we  have  a  mode- 
rator, whose  office  is,  if  the  opponent  ur^e  any 
argument  weakly,  to  urge  it  home,  yet  in  the 
end  he  must  determine  for  the  truth.  So  here 
the  Judges  being  moderators  may  urge  argu- 
ments against  the  king,  but  yet  in  the  end  to 
conclude  for  the  king's  premtrntivtf.  And  as 
neither  king  nor  God  will  suffer  any  divine  to 
conclude  in  heresy,  so  neither  duth  his  majesty 
give  his  Judges  leave  to  conclude  in  Sedition, 
nor  have  the  Judges  power  to  make  or  pro- 
nounce laws  against  the  kind's  prerogative,  but 
are  our  moderators  in  the  case  of  arguing. 

Judge  Bartiett.  As  we  are  moderators  of 
cases,  so  Ave  are  moderators  of  persons  too,  and 
therefore  will  moderate  your  lavish  liber^  of 
speech.  You  have  slandered  one  Judge  alrea- 
dy, and  in  all  our  apprr  hensions  you  have  flown 
in  the  face  of  two  more. 

Mr.  Harriton.  If  I  had  not  had  leave  to 
•peak,  I  had  been  silent :  nor  do  I  think,  I 
have  committed  any  nllencc  against  justice  or 
reason.  For  I  say  still  we  are  not  to  question 
the  kiag*s  actions ;  tbrt  are  only  between  God 
and   his  own  conscience,  *  Suliicit  regi,  quod 


*  He  must  mean  Judge  Croke.    See  his  Ar- 
|unent  about  Sfaip^Mooey  anitf  p.  ilS7. 


'  Deus  est.'  And  aliboogh  the  outward  ac . 
might  seem  not  to  be  altugetber  witlaoui  s-^ts 
rashness,  yet  there  was  some  matter  ixi  it  of  m^ 
ment,  and  « liich  *cverj  loyal  subiecC  oix^^c  t 
maintain.  This  thesis  I  will  staod  to^  th: 
whatsoever  the  king  in  his  cooscieaoe  tbinkcL 
he  inay  require,  we  ought  to  yield. 

L.  C. /.     Do  you  not  thiuk  that    tbe  Li-; 
may  govern  his  people  by  the  coixuoon  law&  - 
Mr.  Harriton,    Yes,  and  by  someibing  Ca 
too. 

Judge  BartUtt.    What  do  you  think  of  t^  i 
then,  if  the  king  shall  be  persuaded  in  his  c 
science,  that  he  must  present  another  man  * 
your  living ;  would  yon  not  maintain  your  r:.  . 
by  law  ? 

Mr.  Harriaan,  No,  with  all  toy  heart  I 
would  submit  unto  his  majesty. 

L,  C.  J.  But  you  mistake  my  brother  Bsi*.- 
Iett'6  question ;  he  roeaoeth  tlios,.  that  if  tix 
king  should  be  persuaded  that  he  had  risht  ao^ 
title  to  your  parsonage,  and  did  desire  that  de 
title  should  bie  tried,  whether  la  this  case  wou  1 
you  stand  to  a  trial? 

Mr.  Harri$nn,  I  will  answer  your  lord«L.|\ 
There  is  a  difference  bet^veen  a  demand  tl  jI 
concerns  some  petty  right,  or  the  title  of  tii4 
or  that  particular  matter,  and  a  demand,  whic^i 
concerns  the  greiit  royalty  of  the  king ;  tos 
unking  him,  if  you  deny  his  royalty. 

Mr.  Attorney,    This  Defence  is  a  very  im- 
pudent justification,  which  you  may  be  qoe»- 
tioned  for  in  another  plhce :    as  they  are  buid 
and  audacious  assertions,  so  they  proceed  frm 
a  distempered  brain.     For  the  matter  of  Shji^ 
Money,  or  whatever  else  concern erh  his  Duit>- 
ty's  royal  prerogative,  we,  that  ore  the  iizz'i 
counsel,  have  and  will  upon  all  occa^co*  b^ 
ready  to  speak  and  do  as  becomes  the  liarr  ot 
our  places,  and  we  shall  not  crave  tHe  ud  vt 
Mr.  Harrison.     I  must  let  your  lordships  Iikiv 
that  he  protests  a  detestation  of  the  fact  and 
irilleth  that  your  lordships  give  a  severe  Clo- 
sure. 

Verdict,  Then  the  JOry  witliout  going  fmoi 
the  bar  presently  found  hira  Guilty. 

Whercnpun  the  Lord  Cliief  Justice  kXA 
him  what  he  could  say  for  himself  that  juci;- 
ment  should  not  pass-  against  hira.  He  njv 
swcred,  If  I  have  offended  his  majesty  in  ihi«, 
I  do  submit  to  his  majesty  and  crave  his  par- 
don. 

X.  C.  J.  Your  if  will  be  very  ill  taken  bf 
his  majesty,  nor  can  this  be  tak*en  for  a  sob- 
mission. 

Mr.  Harrison,  That  I  spake  the  words,  1 
confess,  but  whether  well  or  not,  let  evtn 
loyal  subject  judge. 

Mr.  Attorney,  My  lords,  tliis  concerns  Mr. 
Justice  Hutton  no  more  than  your  loidsliip^. 
Therefore  i  crave  judgment  and  such  a  censure 
as  may  become  the  hetnousness  of  the  offeoce. 
No  damai^es,  but  a  large  fine. 

The  CsKstiRB.  1.  Fine  5,000/.  9.  Im- 
prisonment during  the  hint's  pleasure.  S.  To 
submit  vivA  voc€  in  die  Excbequer-Chamher. 
4.  To  be  carried  firora  theoce  to  all  die  covm 
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in  Westminster  with  a  Paper  upon  his  head 
coniaiiiini;  his  offence.  5.  And  to  be  left  open 
to  Mr.  Justice  Hutton  to  take  his  remedjr 
flgninst  him  by  liis  action. 

Aud,  in  pursuance  of  the  leave  given  to  Jus- 
tice Uutlon  in  the  5th  Article,  he  did  in  Trio. 
14  Car.  R.  16S8»  bring  a  special  aaion  of  the 
case  in  the  Common- Pleas  against  Mr.  Harri- 
son ;  sir  Robert  Heatii  one  of  the  king's  Ser- 
jeants, and  Mr.  Lance  the  prince's  Attorney, 
beiog  oi  counser  for  the  PlaintilT.  Mr.  Bear 
and  Mr.  Mavnard  for  the  Detendaot.    The 


Declaration  itself  is  upon  record.  The  Wit* 
nesses  to  prove  the  words  were  Mc»  Wilham 
Sinithsou,  Mr.  Clove  and  Mr.  Turner,  all 
Clerks  of  the  Common- Pleas.  To  the  Decla-. 
ration  the  Defendant  Thomas  Harrison  pleaded 
Not  Guilty.  Whereupon  issue  was  joiuedp 
Term.  Mich.  14  Car.  li.  And  a  Jur^  of  Mid* 
dle^ex  cunsi>cing  of  kuiKhts  and  esquires,  at  the 
Kini^'s-Bench  bar  found  for  the  PlaintilT  Mf. 
Justice  Hutton,  and  assessed  damages  to 
10,000/.  and  the  Defendant  Harrison  brouglie 
a  writ  of  error. 


150.  The  Trial*  of  Thomas  Earl 
of  Ireland,  for  High  Treason 

November  11, 1640. 
iHIS  day  a  Message  from  the  Commons  to 
the  Lords  was  delivered  by  Mr.  Pym,  to  this 
.efiect : 

*<  My  Lords ;  The  knights,  citizens,  and  bur- 
gesses, now  assembled  fur  the  Commbnt  in  par- 

*  "  An  erasure  was  made  in  the  Lords  Jour- 
nals, by  order  of  that  house,  after  tlie  Restora- 
tion of  Charles  2,  of  all  the  Proceedings  against 
the  Earl  of  Strafford  this  time.  This  extraordi- 
nary act  was  taken  Into  consideratinu  in  a  suc- 
ceeding reign,  nnd  another  order  was  made  by 
the  loras  relating  to  it.  This  order  is  entered 
in  the  Journals  lust  where  the  first  erasure  be- 
gins, and  is  in  tnese  words  :•— *'  Die  Murtis  Jo- 
Ei  5to.  16Q8.  The  earl  of  Rochester  reported 
from  the  lords  coinmiitces,  appointed  to  inspect 
the  Journals  of  this  house,  in  the  year  1640  and 
1641,  relating  to  vacating  or  obliterating  divers 
proceedings  Uierein,  pursuant  to  the  act  for  re- 
versing the  earl  of  Straffurd*s  attainder,  as  fol- 
lows, viz.  Upon  perusal  of  the  Journal  of  this 
iiouse,  in  relation  to  the  proceedings  upon  die 
Impeachment  from  the  house  of  commons,  it 
appears  plainly,  that,  by  the  former  orders  made 
by  this  house,  relating  to  the  cancelling  and  ob- 
literating the  proceedings  of  the  earl  of  Straf- 
ford, according  to  the  act  of  parliament  made 
for  reversing  of  the  said  earl's  attainder,  it  could 
not  be  intended  that  auy  other  proceedings 
should  be  obliterated  than  those  relating  espe- 
cially to  the  said  act  of  attainder ;  it  is  tliere- 
fore  ordered  and  declared,  by  the  lords  spiri- 
tual and  temporal  in  parliament  assembled, 
That  whatsoever  stands  crossed  upon  the  Jour- 
nals relating  to  the  proceedings  on  thelmpeach- 
iroent  of  the  said  earl,  ought  not,  or  shall  be 
looked  on  as  obliterated ;  and  that  the  several 
orders  for  obliterating  and  vacating  any  pro- 
ceedin{!S  concerning  the  earl  of  Strafford  must 
he  taken  to  be  intended  only  to  the  act  of  at- 
tainder.*'— Which  report  being  agreed  to  by  the 
))ouse,  it  was  ordered,  **  That  there  be  a  note, 
JOT  memorandum,  of  the  aforesaid  Order  in  the 
margin  of  the  Journals,  where  any  such,  pro- 
/ceedtogs  have  been  obliterated.^' — But  an  au- 
tJicutic  copy  of  all  the  proceedinjp  was  after- 


of  Strafford,!  Lord  Lieutenant 
:  16  Charles  I.  a.d.  I640J 

liament,  have  received  information  of  divers 
traitorous  designs  and  practices  of  a  great  peer 
of  tiiis  house;  and,  by  virtue  of  a  command 
from  them,  I  do  here,  in  the  name  of  the  Com* 
mons  now  assemhled  in  parliament,  and  in  tha 
name  of  all  the  Commons  of  England,  accuse 
Thomas  earl  of  Strafford,  Lord  Lieutenant  of 


wards  interleaved  in  tlie  onginnl  Journal  by  |ia 
order  of  the  house,  li>ih  Feb.  1768,  and  bus 
since  appeared  iu  the  printed  editions  of  that 
work."     2  Cobb.  Pari.  Hi*t.  738. . 

t  1  Clar.Ilist.  UB,  162,  &c.  1  May's  Ilio, 
of  the  Parliament,  b.  1,  c  8.  See  the  larger 
Trial,  which  being  an  entire  volume  iu  RusIh 
worth^s  Collection,  is  purposely  omitted,  and 
this  inserted  in  the  stead  thereof. 

I  Whitlock,  whom  Hume  follows  and  quotes, 
says ;  "  The  tiitie  of  the  parliament^  meeting 
drawing  near,  it  was  considered  at  York,  whe* 
(her  the  Eiirl  of  Strafford  should  repair  to  tha 
house,  or  chntinue  in  the  North  wichtlie  army. 
The  king  was  earnest  fur  his  going  up  to  the 
parliament,  as  one,  of  w  hose  ser^'ice  he  should 
have  great  occasion,  and  placid  much  confi- 
dence in  his  faithfulness  and  abihties.  Tha 
Earl  humbly  desired  the  king,  to  excu!{e  hii 
going  to  the  parUament,  all&dging, '  That  he 

*  should  not  be  able  to  do  his  majesty  any  ser- 

<  vice  there ;    but  should  nuher  be  a  meains  to 

*  hinder  his  affairs ;  in  rrgiffd  he  foresaw  thaC 
'  the  great  envy,  and  dlwill  of  the  parliament, 

*  and  of  the  Scots,  would  l^e  bent  against  him ; 

*  whereas,  if  he  kept  out  of  sight,  he  would  not 

<  be  so  much  in  their  mind  as  he  should  be,  by 

*  shewing  himself  in  parliament;   and  if  they 

*  should  fall  upon  him,  he  being  at  a  distance, 
'  whatsoever  tiicy  should  conclude  against  him, 

*  he  might  the  better  avoid,  and  retire  from  an^ 

<  danger,  having  the  Uberty  of  being  out  of  their 

*  hands,  and  to  go  over  to  Ireland,  or  to  some 

*  other  place,  where  he  might  be  most  service- 

<  able  to  his  majesty,  but  if  he  should  put  him- 

*  self  into  their  power,  by  coming  up  to  the  par- 

*  liament,  it  was  evident  that  the  house  of  co'm- 
'  mons,  and  the  Scots,  with  all  their  party,  espe* 
'  cially  being  provoked  by  his  coming  amoi^t 

<  them,  would  presently  fall  upon  him,  and  pro* 

*  cure  his  destructiouV     «ri|»  king^  iiotwstti* 
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Ireland,  of  High TreeMa.  And  lh«y  have  c(i6»- 
reanderi  me  fortber  to  desire  your  lonkhips, 
that  he  may  be  sequestered  frwa  Purliament, 
and  forthwith  coiBmittH  to  prison.  Ihev  hftve 
litrther  comnmnffed  me  to  let  your  lonMiips 
know,  tdNt  they  wiU,  within  n  t'e^v  d«y«,  resort 
to  TOur  lordsfatp4,  with  the  fmrticulifr  Article-) 
Mid  Gruunds  of  his  Aocih>ation;  atid  thpy  do 
Airiher  desire  that  your  loni9hip:>  wilt  think  upon 
Mine  conTenient  find  lit  war,  tNat  the  nns^^ 
between  Jrelind  and  England,  f  >r  his utnjesty's 
subjects  of  both  kingdoms,  may  be  free,  nut- 
withstanding  any  restraint  to  the  contrary  " 

After  this,  the  Coinraons  withdrew  ;  aud  the 
Lord  Keeper  re^iorted  the  eifect  of  it  in  the 
home.  And,  tffter  their  lord&hrps  had  consi- 
dered oftheMeatHge  rheyreboived  to  eive  this 
Auswer  for  the  present,  hy  tlie  Lord  Keeper : 
tiz. 

•*  Thnt  tlie  lords  do  let  tbem  know,  that  they 
tiave  teen  mode  acquainted  with  tlie  Charge  of 
Hi(!h  Treason^  which  the  Cinnmons  hate  itiade 


standing  these  reasons,  continued  very  earnest 
Ibr  ^tradbrd's  comints  op  to  ttie  parliament;  for 
which  be  Inrd  his  comdiandh  upon  him :  v^nd 
told  hirti, '  That  as  be  was  kin^  ot"£ni;}andj  he 

*  was  (ible  lo  secure  him  frotnanv  dati  rcr;  and 
f  tlmt  tlie  pnriianient  should  not  to  net  i  one  hair 

*  of  uis  head*  The  Eail  thanked  his  majesty, 
but  repbed,  *  That  if  there  should  fall  out  a  di'f- 

*  fereiice  between  itis  majesty  and  hik  parlia- 

*  meiH,conctniing  him,  th'it  it  \vould  he  a  great 

*  dtbturbauoe  to  his  majesty's  afi^irs ;  and  tl»at 

*  he  htd  rather  stirfFet-  hirr.seif,  than  that  the 

*  kine^s  affairs  should  in  any  mra«nre  suffer,  by 

*  retison  of  his  particular.'  The  king  r«>maiited 
Doa'ternbie  in  hi^  rr»oluiion  concerning  Straf- 
ford's coming   up  to   the  parliament,  saying, 

*  1  hit  he  could  not  want  hiR  advice  in  the  great 

*  t/anftactiona,  which  weir  like  to  be  in  this  pai^ 

*  li«ime»i,'  and  in  obedience  to  his  commands, 
the  Earl  ( an^  up  to  London/'  Memorials,  p. 
W,foi.ed  1682.  See  also  2  Strafford's  Letters, 
416.  It  i»  iniposJiiWe  to  consider  this,  and  the 
tsbsevfuent  conduct  of  kinr  Charlfs  towards 
Strafford,  without  perceiving  thqt  e.rher  the  head 
or  heart  of  the  king  was  %'ery  much  in  fault  in 
these  transactfoiis.  Mr.  Seward,  from  Baillie's 
Joutl:)),  has  introduced  into  his  **  Anecdote^,' 
the  lt>U"wing  interesting  accotint  of  the  com- 
nencement  of  this  Impeachment  agaitist  Straf- 
ford: 

*  All  things  go  ^e^e  m  we  could  wjfh.    The 
<  lieur«narrt  of  Irtland,  lord  Strafford,  came  but 

*  on  Momlav  toto«n,  Inte;  on  Tuesday  rested  : 
'  and  on  vVednesday  cnme  to  parliament ;  hot 

*  ere  ri^it  be  was  cagrd.  IntoteraWfe  pride 
'and  oppw^snon  Cidl  to  beineti  for  vengeance, 

*  The   lower  house  closed    their  doors ;    the 

*  Spe^i-er  kept  the  keys  till  his  accusation  was 

*  concluded    'l^iereafter  Mr.  Pym  went  up  with 

*  a  nutuher  at  his  bnc  k  to  the  higlierhrtu«»,«iild, 

*  in  a  pretty  shnrt  speech,  did,  in  the  mune'^f 
'the  cr>n>mons  nf  all  Eiighnd  accuse  Thoiuts 

*  lord  Strafford  of  IJigh  Treason,  and  required 
'  his  penoa  to  B«  arrested  till  probation  might 


■gainst  Ih^  S«r!  of  Stmfibfd;  and  thecf  lord- 
ships do  not  doubt  b«t  that  tho  Geinaiavs  did 
tak«  great  coMider«tio«  in  $i  befov*  they  cam^ 
hither ;  and  their  lordships  wiU  i&ke  it  into  tbcir 
consitlenitiun,  and  will  send  then  a  fmther  An- 
swer, by  inessengsffs  of  their  own;"    * 

VVhoreupon  tlisGoaimiMis  went  to  lbeiro«ft 
house;  nod  the  earl  of  Strafford,  coimng  iiit(» 
the  hottsoi  was  commanded  to  withdraw,  TKen 
their  lordships,  foiling  into  a  serious  d«haie  of 
the  Message,  concluded,  and  ordered,  **  That 
the  Earl  of  Strafford,  for  this  Accusation  of 
High  I'reason  by  the  Commons^  shall  be  pre- 
sently committed  to  the  safe  custody  of  the 
Geutleroan  Usher  of  this  house;  and  to  bo  se- 
questered from  coming  to  this  bouse  of  par(ia* 
ment,  until  he  hatii  cleared  himself  of  tins  Ac- 
cusation." 

The  Earl  of  Strafford  being  caUed  to  the  h«f 
as  a  delinquent,  knerling,  the  Lord  Keeper,  bv 
diivction  of  the  house,  signified  to  him  as  foU 
loweth : 

*  be  rande:  so  Mr.  Pym  and  his  back  were  re- 
'  mored.  The  lords  began  to  consult  on  that 
'  strnnge  and  unpremeditated  motion.  The 
'  word  goes  in  haste  to  the  lord  lieotenant, 
'  where  he  was  with  tlie  king :  with  speed  he 
'  comes  to  the  house  of  peers^  and  calls  rudely 
'  at  the  door.  James  Maxwell,  keeper  of  the 
'  black  rod,  opens.  His  lordship,  with  e  proud 
'  gliuiroing  countenance,  ttiakes  towanb  his 
'  place  at  the  board  head,  hot  at  once  many 
'  bid  him  void  the  house.  So  he  is  forced  in 
'  confusion  to  go  to  the  door  till  be  b  caRed. 
'  After  consultation  be  stands,  hnt  is  toM  to 
'  kneel,  and  on  his  knees,  to  hear  the  stntenee. 

*  BeiKg  on  his  knees,  he  is  deliTered  to  the 

*  black  rod  to  be  prisoner,  till  he  is  deaied  of 
^  the  triiAcs  he  is  chaiged  with.  He  gfieftd  to 
'  speak,  but  was  coitimanded  to  be  gone  with- 

*  OQt  a  word.    In  the  outer  room,  James  Mat- 

*  well  required  of  him,  as  prisoner,  to  delirer 

*  him  his  sword.  When  he  had  got  it,  with  a 
'  loud  voice  he  told  his  man  to  carry  the  lord 

*  lieutenant's  sword.  This  done,  be  makes 
'  through  a  number  of  people  towards  his 
'  conch,  ail  gazing,  no  man  capping  to  hnn, 
'  before  whom  that  morning  the  greatest  in 
'  England  would  have  stood  discovered ;  aH 
'  crying,  What  is  ti»e  matter?  He  said,  A  small 
'  niatter,  I  warrant  you.  They  replied.  Yes 
'  indited,  high  treason  is  a  small  matter  \  Cotn- 

*  ing  to  the  place  where  he  experted  liis  coach, 

*  it  was  nc»t  there ;  so  lie  behoved  to  return  tho 

*  sinrte  Way  through  a  worKl  of  gftsing  people. 
'  When  at  la^t  he  hsd  found  his  coach,  and  was 

*  entering  it,  James  Matwell  told  him,  my  lord, 

*  you  are  my  prisonw,  nnd  must  go  in  my 

*  coSch;  s»>  ht- behoved  lodo.  For  some  days  too 
'  many  went  to  ^ce  him  ;  but  since,  the  pkriia- 
'  men*  bus  commaiAled  hiskeepers  to  bestraiter. 
'  Pouisuii^ants  are  dispatched  to  Irehiad,  to 
'  open  all  ports,  and  to  proclaim,  that  all  who 
'  had  grievances  miight  come  over.'  Baillie 
eives  a  not  inci}ri6us  xfi  tioiateresting  accovnt 
of  thb  TViaW 
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"  My  lord  o)'$t^Biford ;  The  Hoose  of  CoB>> 
mons,  in  their  name,  and  iii  the  name  of  tbe 
wbole  Conimofi»  of  the  kingdom  of  Eniland, 
have  thu  dajr  accused  your  lordship,  to  the  )ordi> 
spiritatd  and  tepiporal  m  this  high  court  of  par- 
liament atsenihied,  of  High  I  reason.  Tlie  lir^ 
tictes  they  wiU  within  few  days  produce.  In 
the  mean  time,  they  have  desired  of  my  lords, 
and  the  lords  have  accordtngly  resolt cd,  That 
your  lordship  shall  be  committed  to  safe  custody 
to  the  gentleman  usher,  and  sequestered  from 
this  house,  until  your  lordship  have  cleared 
yourself  of  the  Accusation  that  shall  be  laid 
figninst  you*" 

After  this,  he  offering  to  speak,  was  .not  per- 
mitted, hut  immediately  sent  away.  And  so 
the  earl  of  Stmiford  went  out  of  the  house  to 
the  gentleman  usher.  Afterwards,  the  lordfi 
thought  it  Bt  to  send  a  Message  to  the  Com- 
roons,  to  let  them  know  how  far  they  had  pro- 
ceeded for  the  present ;  and  their  lordships  did 
agree,  that  the  two  Lords  Chief  Justices  should 
deliver  a  Message  to  the  Commons,  to  this  ef- 
fect :  **  That  the  lords  of  the  high  court  of  par- 
liament have  taken  into  consideniiion  the 
Charge  of  liigh  Treason,  which  the  Commons 
have  made  agalust  the  earl  of  ScrafKnd;  and 
do  let  them  know  that  their  lordshins  have  com- 
mitted him  to  safe  custody ;  and  have  seques- 
tered him  from  coming  to  the  house ;  and  do 
desire  that  the  Articles  and  Accusation  against 
him  may  be  brought  in  speedily ;  and  further 
to  let  them  know,  that  dieir  lordships  will  take 
it  into  consideration  how  to  free  and  open  the 
pttssagc  between  Ireland  and  England,  notwith- 
standing any  re^tfaint;  and  to  that  purpose 
will  move  his  majesty  in  it/' 

November  25.  A  Conference  took  place  be- 
tween both  Houses;  and  the  Lord  Keeper  re- 
ported the  effect  of  it ;  viz.  *•  That  the  House 
of  Commons  have  delivered  their  Articles  of 
lli|h  Treason  against  the  Earl  of  Strafford,  con- 
sisting of  divefs  Charges;  and  that  the  Com- 
mons desired,  1.  That  the  Earl  may  be  called 
to  answer  the  said  Articles,  i.  Tliat  ihey  may 
he  made  acquainted  with  the  Earl's  Answer. 
5.  That  they  may  be  made  acquainted  with  the 
Depositions.  4.  They  required  further,  they 
might  add  to  their  Accusation,  as  oocasion 
should  serve.  After  this,  the  Articles  were  read 
publicly,  in  hac  verba: 

Akticleb  of  the  Commons  aasembUd  in  Par- 
liaoBent  a^ainstTRoii4S  £ari  of  STaArPoab, 
in  maintenance  of  the  Acecf&ATrov,  wbere^ 
by  he  stands  chnifed  of  High  TVeason. 

I.  That  he  the  said  Thomas  Eafl  of  Sttaf- 
ibfd  hath  traitorously  endeavoured  to  subvert* 
tlie  fundamental  laws  and  government  of  the 
realms  of  England  and  Ireland,  and,  instead 
thereof,  to  introduce  an  arbitrary  and  tyranni- 
cal government  against  law ;  which  he  hath  de- 
dared  by  traitorous  words,  counsels,  and  ac- 
tions;  and  by  giving  his  majesty  advice,  by 

*  See  LQiien*^  <'  Considerations  on  the  law 
df  HighTreateD  in  the  OftSe  )of  levying  war/'  83. 
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force  of  aruM  to  compel  his  Idyal  subjects  t^ 
submit  thereunto. 

I  (.  That  he  hath  traitorously  assumed  to  him* 
self  regal  power  over  the  Irves,  liberties,  pei^ 
sons,  lands,  and  goods  of  his  majesty's  subjects 
in  England  and  Ireland ;  and  Imth  exercised  the 
same  tyrannically,  to  the  subverbion  and  undo^ 
ing  of  many^  both  of  peers,  and  others  of  his 
niuje>>fy's  liege  people. 

III.  That  the  better  to  enrich  and  enable 
himsi*lf  to  go  through  with  his  traitorous  de^ 
signs,  he  liath  detained  a  gretlt  part  of  his  ma» 
jesty's  revenue,  wtthotit  giving  legal  account  l 
and  haih  taken  great  suma  out  of  the  Exche<« 
quer,  converting  them  to  his  own  use,  when  his 
majesty  wanted  money,  fbr  his  own  urgent  oc- 
casions, and  his  army  had  been  a  long  time  un- 
paid. 

IV.  That  he  hath  troitoroosly  abused  the 
power  and  authority  of  his  government,  to  the 
increasing,  comitenaiiciog,  and  encnuragtng  of 
papists;  that  so  he mignt  settle  a  mutual  dci- 
pendence  and  confidence  betwi&t  himself  and 
that  party,  and,  hy  iheir  help,  prosecute  and  a(> 
comptish  his  maiidoua  and  tyrannicfd  designs. 

V.  That  he  hath  maliciously  endeavoured  to 
stir  up  enmity  and  hostility  between  his  majes- 
ty's suLnects  of  England  and  those  of  Scoihmd. 

VI.  That  he  hath  traitorously  broke  the  great 
trust  reposed  in  him  by  his  majesty,  of  lieute- 
nant gaieral  of  bis  army,  by  wilful  betraying 
diversof  his  majesty's  subjects  to  death,  his 
army  to  a  dishonourable  defeat  by  the  Scots  at 
Newbome,  and  the  town  of  Newcastle  into 
their  hands;  to  the  end,  that  by  the  etfosion  of 
blood,  by  dishonour,  and  bo  great  a  loss  as  that 
of  Newcastle,  bis  raiyesty's  ;eahn  vf  Englatid 
mieht  be  engaged  in  a  national  and  irreconcile- 
able  quarrel  with  the  Scots. 

vti.  That  to  preserve  himself*  from  being 
questioned  fbr  those,  and  other  his  traitorous 
courses,  he  laboured  to  subvert  the  righi  of  par- 
,  liaments,  aind  the  antient  course  of  parliament- 
ary proceedings ;  and,  by  false  and  malidotis 
slanoers,  to  incense  h's  majesty  against  parlia- 
ments. By  which  words,  counsels,  and  actions, 
he  liatli  traitorously,  and  contrary  to  bis  alle- 
giance, laboured  to  alienate  the  hearts  of  the 
king's  liege  people  from  his  majesty,  to  set  a  di- 
vision between  them,  and  to  ruin  and  destroy 
his  mniest/s  kingdoms:  fbr  which  they  im- 
peach him  of  High  Treason  agninst  oar  sove- 
reign km!  the  king,  his  crown  and  dignity. 

VIII.  And  he  ttie  said  ear!  of  Strafford  was 
lord  deputy  of  Ireland,  and  lieutenant  general 
of  the  army  of  his  most  excellent  majesty,  for 
his  kingdmns  both  of  England  tuid  Ireland,  and 
the  lord  president  of  the  north,  during  the  time 
that  all  and  every  the  crimes  and  offences  be- 
fore set  forth  were  done  and  committed ;  and 
he  the  said  earl  w^  lieutenant  general  of  all  his 
maiesty*s  army  in  the  north  parts  of  England, 
during  the  time  that  the  crimes  and  offences  in 
the  fifth  and  sixth  articles  set  fbnU  were  done 
and  committed. 

IX.  That  the  said  Commons, by  protestations 
stnringto  tliemseives  the  liberty  of  exhibiting  at 
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any  time  hereafter  any  other  Accusation  or  Iin- 
peachiDPUt  against  the  said  Earl;  and  also  ol' 
replying  to  tlie  Answers  that  he  tlie  said  Earl 
ahall  make  unto  tlie  said  Articles,  or  to  any  of 
them,  and  of  olFering  proofs ;  also  of  the  pre- 
mises or  any  of  them  ;  or  any  other  Impeach- 
ment or  Accusation  that  shall  he  exhibited  by 
them,  as  the  cuu!>e  ^hal I, according  to  the  course 
of  parliament,  require :  do  pray  that  the  baid 
«ari  may  be  put  t«j  answer  for  all  and  every  of 
the  premises,  that  such  proceedings,  examinur 
.tions,  trials,  and  judgments  may  be  upon  every 
of  them  had  and  used,  as  is  agreeable  to  law  and 
justice. 

Articles  of  the  Commons  assembled  in  Par- 
liament against  Tbomas  Earlof  SraAFFOfiD, 
in  maintenance  of  their  Accusat  iok,  where- 
by he  stands  charged  with  High-Treason. 

Whereas  the  said  (Emmons  have  already  ex- 

liibited  Articles  against  tlie  said  Earl,  ia  h^c 

verbof  now  the  said  Commons  do  further  im- 

.  peach  the  said  Earl  as  folio weth :  (that  is  to  say) 

J.  That  the  said  earl  of  Strafford,  the  Slst 
day  of  March,  in  the  eighth  vcar  of  liis  majesty's 
reign,  was  LVesldent  of  the  king*s  council  in  the 
jiorthem  parts  of  England. 

That  the  said  earl  being  President  of  the  said 
council,  on  tlie  Slst  of  March  a  Commission 
under  the  great  seal  of  England,  with  certain 
schedules  of  instructions  thereunto  annexed, 
was  directed  to  the  said  earl,  and  others  the 
commissioners  therein  named,  whereby,  among 
other  things,  power  and  authority  is  Imiited  to 
the  said  car),  and  others  tlie  commissioners 
therein  named,  to  hear  and  determine  all  of- 
fences and  mis(ieniea^our«»,  suits,  debates,  con- 
troversies and  demands,  causes,  things  and 
matters  whatsoever  therein  conuined,aiKi  with- 
in certain  precincts  in  the  said  northern  parts 
therein  specified,,  and  in  such  manner  as  by  the 
said  schedule  is  hmited  and  appointed. 

That,  amongst  other  things  in  llie  said  In- 
structions, it  is  directed,  that  the  said  President, 
and  others  therein  appointed,  shall  hear  Aud  de- 
termine according  to  the  course  of  proceedings 
in  the  Court  of  Star-Chamber,  divers  offences, 
deceits  and  falsities,  therein  mentioned,  whether 
the  same  be  provided  for  by  acts  of  pailiaraeot 
or  not ;  so  tliat  the  Fines  impc)sed  be  not  less 
ihan  by  the  act  or.acts  of  parliament  provided 
against  those  offences  is  appointed. 

That  also,  amongst  other  things  io  the  said 
Instructions,  it  is  directed,  that  the  said  Presi- 
dent, and  others  therein  appointed,  have  power 
to  examine,  hear,  and  determine,  according  to 
the  course  of  proceedings  in  the  Court  of  Chan- 
cery, all  manner  of  Complaints  for  any  matter 
within  the  said  precincts ;  as  well  concerning 
lands,  tenements,  and  hereditaments,  either 
free-bold,  culinary,  or  copy-hold,  as  leases, 
and  other  things  therein  mentioned ;  and  to 
stay  proceedings  in  the  court  of  Common  Law 
by  Injunction,  or  otherwise,  by  all  ways  and 
means,  as  is  used  in  the  Court  of  Chancery. 

And  although  the  former  Presidents  of  the 
said  Council  had  never  put  in  practice  such  In- 
structions^ nor  had  they  any  such  Instructions ; 


yet  the  said  Earl,  in  the  nonth  of  Maj,  in  r 
sai<l  8th  year,  and  divers  years  foUawi£k^,  • . 
put  in  practice,  exercise  and  oscy  and  cdiu«t.i 
to  be  oatd  and  put  in  practice  the  aani  Co:, 
mibsion  and  lu&tructious ;  and  did  direct  u^ 
exercise  an  exorbitant  and  anlawful  pover  a^  : 
jurisdiction  over  the  Persona  aod  Estates  ox .  ^ 
majesty's  subjects  in  those  purts,  itnd  did  «;^  -  • 
herit  divers  of  his  maje»ty\  subject  a,  in  Li.-:^ 
parts,  of  tlieir  inheritances,  sec^ue&tored  Uti 
possessions,  and  did  fine,  raii&oui^  puai^it  s. . 
imprison  them;  and  caused  them  to   be  LLt- 
ransoroed,  punished,  and  imprisoned,  to  lu.- 
ruin  and  destruction;  and  namely,  sir  dm-.  i 
Darcy,  sir  Juhn  fiourclier,  and  divers  oti«:'.- 
against  the  laws,  and  in  subversioo  of  the  sa.:^ 
And  the  said  commission  and  iuMnxcuoos  w  i 
procured  and  issued  by  advice  ot'  Uie  said  IL  . 

And  he  the  said  Earl,  to  the  iutent  that  >«;  - 
illegal  and  unjust  power  might  l>e  exercised  v.... 
the  greater  licence  and  will,  did  advice,  cijlil>  . 
and  procure  further  Directions,  in  and  h\  li 
said  Instructions  to  be  g^ven,  that  oo  PruL  .• 
tion  be  granted  at  all,  but  in  cases  where  ice 
said  Council  shall  exceed  Uie  limits  of  tlie  i^* 
Instructions:  And  that  if  any  Writ  of  Ilatu> 
Corpus  be  granted,  the  party  be  not  dischai^eJ 
till  tlie  party  peribrm  the  Decree  and  Order  oc 
the  said  council. 

And  the  said  Earl,  in  the  ISch  jear  of  Lt 
majesty's  reign,  did  procure  a  new  Commis*.  a 
to  himself,  and  others  therein  appointed,  i»uA 
the  said  Instructions,  and  other  unlawful  Ad- 
ditions. 

That  the  said  Commission  and  InstructJOEis 
were  procured  by  the  solicitation  and  advice  oi 
the  said  earl  of  Strafford. 

II.  That  shortly  aiber  the  obtaining  N'd^ 
said  Commission,  dated  the  2l2»t  of  2tf«niw  io 
the  8th  year  of  his  majesty's  reign,  to  «u,  the 
last  day  of  August^  then  next  following,  U  iW 
said  Earl  (to  bring  iiis  majesty's  liege  pei^jAe 
into  a  dislike  of  his  majesty,  and  of  his  gorera- 
ment,  and  to  terrify  the  Justices  of  the  Petce 
from  executing  of  the  laws ;  he  the  said  £vi 
being  then  President,  as  aforesaid,  and  a  Jo^- 
ticc  of  Peace)  did  publicly,  at  the  Assizes  hdJ 
for  the  county  of  York,  in  the  city  of  York,  la 
and  upon  the  said  last  day  of  August,  declare 
and  uublish  before  the  people  there  attending 
for  tne  administration  of  iustice  accordiog  ta 
law,  (and  in  the  presence  of  Justices  sitting)  thai 
some  of  the  Jusdces  were  all  for  law,  and  ao- 
thing  would  please  them  but  law ;  hut  ther 
should  find  that  the  King's  liule-finger  shoold 
be  heavier  than  the  Loins  of  the  Law. 

III.  That  the  realm  of  Ireland  having  beea 
time  out  of  mind  annexed  to  the  Impenal 
Crown  of  this  his  majesty's  realm  of  EnghiDti. 
and  governed  by  the  same  laws ;  tlie  said  Earl 
being  Lord-Deputy  of  that  realm,  to  bring  bi5 
majesty *s  liege  subjects  of  tliat kingdom  likewise 
into  dislike  of*  his  majesty*s  government,  and  ia- 
tending  the  subversion  of  the  fundamental  laws 
and  settled  government  of  that  realm,  and  the 
destruction  of  his  majesty's  liege  people  ilicre, 
did  upon  the  30tb  day  of  September,  in  tho 
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9th  year  of  liii  now  mnjesty's  reign,  in  the  city 
of  Duhtin  (the  chief  city  of  that  reahii,  where 
his  majesty's  privy-council  ond  roiirts  of  jiMtice 
do  ordinarily  reside,  nMd  whither  the  nobility 
und  gentry  of  that  reahn  do  usually  resort  for 
justice),  in  a  puhtic  speech,  hefore  divers  of  the 
nobility  and  gentry  of  that  kingdom,  and  before 
the  mayor,  oldennen,  and  recorder,  nnd  many 
citiztiti4  of  Dublin,  and  other  his  mnjesty's  liege 
people,  declare  and  publish,  That  Ireland  was 
a  conquered  nation,  and  that  the  king  mi^htdo 
^th  them  what  he  pleased.  <And  speaking  of 
the  Charters  of  former  kings  of  England  made 
to  that  city,  he  further  then  said,  That  their 
Charters  were  nothing  worth,  and  did  bind  the 
king  no  further  than  he  pleased. 

IV.  That  iUchard  earl  of  Cork  having  sued 
out  process  in  course  of  law,  for  recovery  of  his 
possessions,  from  which  he  was  put  by  colour  of 
an  Order  made  by  the  said  earl  of  Strafford, 
and  the  Council-Table  of  the  said  realm  of  Ire- 
land, upon  a  Paper- Petition,  without  legal  pro- 
ceeding, did  the  20th  day  of  February,  in  the 
11th  year  of  his  now  majesty's  reign,  threaten 
the  said  Earl  (being  then  a  peer  of  the  said 
realm)  to  imprison  him,  unless  he  would  sur- 
cease his  suit;  and  said,  That  he  would  have 
neither  law  nor  lawyers  dispute  of  question  his 
Orders.  And  the  20th  day  of  March,  in  the 
aaid  11th  year,  the  said  earlnf  StraflFord,  speak- 
ing of  an  Order  of  the  said  Council-Table  of 
that  realm,  made  in  the  timie  of /king  James, 
which  concerned  a  Lease  which  the  said  earl  of 
Cork  claimed  in  certain  rectories  or  tyihes, 
which  the  said  earl  of  Cork  alledged  to  be  of 
no  force,  said,  That  he  would  make  the  said 
Earl  and  all  Ireland  know,  that  so  long  as  he 
had  the  government  there,  any  Act  of  Stale 
there  made,  or  to  he  made,  shall  be  as  bindiug 
to  the  subjects  of  that  kingdom,  as  an  Act  of 
Parliament:  And  did  question  the  said  earl  of 
Cork,  in  the  Castle-Chamber  there,  upon  pre- 
tence of  breach  of  the  said  Order  of  Council- 
Table  :  and  did  sundry  other  times,  and  upon 
sundry  otl)er  occasions,  by  his  words  and 
speeches,  arrogate  to  himself  a  power  above 
the  fundamental  laws  and  established  gorem- 
inent  of  that  kingdom ;  and  scorned  the  said 
laws  and  established  government. 

V.  Th*it  according  to  such  his  Declarations 
and  Speeches,  the  said  Earl  of  Straflforddid  use 
and  escpcise  a  povver  above,  and  against,  and 
to  the  subversion  of  the  said  fundamental  laws 
and  established  government  of  the  said  realm 
of  Ireland;  extending  such  his  power  to  the 
goods,  freeholds,  inheritances,  liberties,  and 
lives  of  his  majesty's  subjects  of  the  said  realm : 

'and  namely,  ttie  s^iid  earl  of  Stratford,  the  12th 
day  of  December,  1635,  in  the  time  of  full 
peace,  did  in  tiie  j>aid  realm  of  Ireland  give, 
nod  procure  to  be  given,  against  the  lord  Mounts 
norris,  (then  and  yet  a  peer  of  the  said  realm 
of  Ireland,  and  then  Vice-Treasurer  and  Re- 
ceiver-General of  the  realm  of  Ireland,  and 
Treasurer  at  War,  and  one  of  the  Principal 
Secretaries  of  State,*  and  Keeper  of  the  Privy- 
Signet  of  the  Kiid  kingdom)  a  Seotcnce  of  Death 


by  a  Council  of  War,  called  together  by  the 
said  earl  of  Strafford,  without  any  warrant  or 
authority  of  law,  or  offence  deserving  any  such 
punishment.  ■  And  he  the  said  Kai-l  did  also  at 
Dublin,  within  the  snid  realm  of  Ireland,  in  the 
tnoDth  of  March,  in  the  14th  year  ol  his  majes- 
ty's reign,  without  any  le«»al  or  due  proceedings 
or  trial,  give,  and  cause  to  be  given,  a  Sentence 
of  Death  against  one  other  of  his  majesty's  sub- 
jects, whose  name  is  yet  unknown  ;  and  caused 
him  to  be  put  to  death  in  execution  of  the  same 
Sentence. 

VI.  That  the  said  earl  of  Strafford,  without 
any  lf?gal  proceedings,  and  upon  a  Paper  Peti- 
tion ot  Hichard  Rolston,  did  cause  the  said  lord 
Mountnorris  to  he  disseized,  and  put  out  of 
possession  of  his  freehold  and  inheritance  of 
his  manor  of  Ty  more  in  the  county  of  Armagh, 
in  the  kingdom  of  Ireland,  the  said  lord  Mount- 
norris having  been  18  years  before  in  quiet 
possession  Uiereof. 

VII.  That  the  said  Earl  of  Strafford,  in  the 
Term  of  Holy  Trinity,  in  the  13th  year  of  his 
now  majesty's  reign,  did  cause  a  Case,  com- 
moiily  called  «  The  Case  of  Tenures  upon  de- 
fective Titles,'  to  be  made  and  drawn  up  with- 
out any  jury  or  trial,  or  other  legal  process,  and 
without  the  consent  of  parties;  and  did  then 
procure  the  Judges  of  the  said  realm  of  Ireland 
to  deliver  their  Opinions  and  Resolutions  to 
tliat  case ;  and  by  colour  of  such  opinion  did, 
without  any  legal  proceedings,  cause  Thomas 
lord  Dillon,  a  peer  of  the  said  realm  of  Ireland^ 
to  be  put  out  of  the  possession  of  divers  land» 
and  tenements,  being  his  freehold,  in  the  coun- 
ties of  Mayo  and  Roscommon,  in  the  said  king- 
dom :  And  divers  other  of  his  majesty's  sub- 
jects to  be  nut  out  of  possession,  and  disseized 
of  their  freenold,  by  colour  of  the  same  resolu- 
tion, without  legal  proceedings;  whereby  many 
hundreds  of  his  majesty's  subjects  were  undone, 
and  their  families  utteriy  ruinated. 

vTii.  That  the  said  Eari  of  Strafford,  upon  a 
Petition  of  sir  John  Giffifird  knt.  the  1st  day  of 
February,  in  the  said  13th  year  of  his  majesty's 
reign,  without  any  legal  process,  made  a  De- 
cree or  Order  agamst  Ad^m  viscount  Loflus  of 
Ely,  a  peer  of  the  said  realm  ef  Ireland,  and 
lord  chancellor  of  Ireland ;  did  cause  the  said 
viscount  to  be  imprisoned,  and  kept  close  pri- 
soner, on  pretenee  of  disobedience  to  the  said 
decree  or  order. 

And  the  said  Earl,  without  any  Authority, 
and  contrary  to  his  commission,  required,  and 
commanded  the  said  liord  Viscount  to  yield  up 
unto  him  the  Great  Seal  of  the  realm  of  Ire- 
land, which  ivas  then  in  his  custody  by  his  ma- 
jesty's command,  and  imprisoned  the  said  Chan- 
cellor for  not  obeying  such  his  command. 

And  without  any'legal  proceeding  did,  in 
the  same  13th  year,  imprison  George  earl  of 
Kildare,  a  peer  of  Ireland,  against  law,  thereby 
to  enforce  lum  to  submit  his  title  to  the  manor, 
and  lordship  of  Castleleigh  in  the  Queen's 
county,  (bein?  of  great  yearly  value)  to  the  said 
Earl  of  Strafford's  will  and  pleasure,  and  kept 
him  %  year  prisoner  for  the  said  caose ;  two 
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■KMitbi  whereof  he  k^pt  kim  dote  pmoacr, 
aii'l  rrl'ciMnI  to  •nUrfsr  faiin,  ostwidbrtandiJi^ 
his  majctiy's  Lettert  lor  Iks  tulw^gemcaf^  Co  Utt 
Mid  caH  ot  Stn0(ir>I  dirnce^. 

Au(J  ii|i  lit  a  Feti'Kwi  e%l»ibtre<f  in  OcU#brr, 
163^.  Itj  lUxnaft  lliiii^^i**.  a^H'itC  dame  Mary 
|iibtot«  MHioMT,  iu  liiui  tin-  ^uid  f  ari  of  iScr4i- 
furJ;  die  1^ id  Eirl  tif  Sirt'^urd  rec^nDBieiidcd 
ike  Mid  Pefiuon  to  tlie  (  ouuid-TaiiU;  oi  Ire> 
laad,  nltera  tbe  mofti  part  of  the  Council  gave 
their  «ut«  a*  id  opioion  li»r  the  taid  ladr  :  hot 
the  ftoid  lUrl  fiadin^  fault  I.ereiftiih  caused  ao 
Order  t/j  he  entered  agaiiiat  the  aaid  lady,  and 
threaiaoed  lier,  ilmt  if  »he  prfd«cd  to  »ubiiii 
ther^oto,  be  would  imprifoti  her,  and  fioe  her 
600/.  :  th%t  if  fthe  contiiMicd  oh^natr,  be  «oti!d 
coBtiuiie  her  iinprnoooieot,  a«d double  her  6ur 
every  month.  By  meaot  whereof  the  «iaae»- 
forced  to  reliii^unli  lirr  eAl»te  in  the  land« 
^cMioaed  iu  the  said  Pctitioa,  whieh  sbonly 
•ft^r  wer?  conveyed  to  nir  Robert  Merediih,  to 
the  iiM'  ot  ttie  9*«id  Ktrl  of  Htndibrd. 

And  tlie  tnid  Earl  io  like  manner  did  impri- 
•on  divef  •  otlieri  of  hii  mo  jetty's  subji^cts,  upon 
pntcMce  of  ditobediriicc  ti>  hi«  Order»,  Decrees, 
and  ut'kvr  i\U%A\  oofDiaamU  by  liity  io:ide  for 
pretcuiltrd  debt*,  titJet  of  landt,  and  other 
caiiHe!i,iii  an  arbitrary  and  e\tra  juiiciat  course, 
upon  I'aptr  Petitioiis  to  hun  preferred,  and  no 
cauae  b'K^iiiy  depeudinc 

IX.  Tiiat  (he  aaid  K:iri  of  StraAird  the  16th 
d«y  of  February,  in  tiie  Hth  year  of  bit  ma- 
jesty'•  Kicu,  Oflftuiuini;  to  himself  n{)owcrabore 
and  aj^aiuk  taw,  took  opon  liim,  by  a  General 
Warrant  under  his  bniid,  to  five  power  to  the 
lord  hi^i<)p  (>f  U<»wne  and  C'oiuiory  bis  chun- 
celior  or  chincellors,  and  tlieir  neveml  oiticers 
thereto  to  l>e  appoir.ted,  to  attach  and  arrest 
the  bodies  of  all  sudi  of  the  menner  and  poorer 
•ort,  wIm>.  after  citation  sliouid  arber  reftise  to 
appear  iicfore  tliem,  or  nppraring  shonld  omit 
or  deny  n»  peribrm  or  undrri»o  all  Inwiul  De- 
crees, ^>ciiteoces,  and  orders,  issued,  imposed, 
or  gifrn  nut  against  them,  nod  them  to  commit, 
and  keep  in  tite  neit  gaol  until  they  shookl 
either  pcrlonn  tuch  Sentences,  or  pat  in  suffi- 
cient (mil  to  fthew  s<Hiie  reason  before  tiie  Coun- 
cil-Table of  such  their  contetnpt  and  neglect. 
And  the  said  Earl,  tlie  day  and  year  lost  men- 
tioned, sii^iied  mid  iwued  a  warrant  to  (hat  ef- 
iecC;  and  made  the  like  warranu  to  tfeveml 
other  hi«fiop«y  nnd  their  clmncelhirs,  in  the  said 
realm  of  Ireland,  to  thr  same  ell'ect. 

X.  That  the  said  Karl  of  StrniTord,  being 
IjOfd-I^eu tenant  or  Deputy  of  Ireland,  pro- 
cured tlie  C  ustoms  of  tlie  Mcrchaadizes  ex- 
ported out  aud  im  ported  into  that  nsalm  to  be 
Aumed  to  his  own  o^.— And  in  the  9th  year 
of  his  mm  maiestv's  reign,  he  having  then 
interest  in  the  saici  cuitniiis,  (to  advance  his 
•wn  gain  anti  lucre)  did  cause  and  procuw  the 
OMive  commndities  of  Trehmd  to  he  rated  in 
the  Book  of  Ratea  for  the  l'ust<Mns  (according 
to  whieh  the  customs  were  usenllv  gathered)  at 
far  greater  values  and  prices  than  in  truth  they 
were  wtirih;  that  is  to  sav,  erery  hide  at  90^., 
which  kHQtb  was  worth  hut  6s.;  ctvry  stone 
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of  wool  ac  t5a.W^thonghtWsn«ewcteR:aUT 
worth  b«t  is^  ai  the  nuaoat  9t.:  by  wbicii 
me^AS  tbe  tMir— i,  wlych  bcfure  «s^  Utt  a 
iweuticth  part  of  tW  irae  vaiiie  of  tlie  cuoMao- 
dity,  was  enhanced  sooMdnes  a  inh  party  aad 
f'^QieCinca  lo  a  loofih,  aad  s'>aietiaK s  roa  th'td 
part  of  the  tme  valoe,  to  ilte  crc^t  oppcestioD 
ol  the  subjects,  aoJ  decsr  ot  merchandtte. 

XI.  Ih4«  tbr  said  Ki>rl,  m  the  9th  ytsr  of 
his  majesty *s  k^o.  cUd  by  hi«  own  wui  and 
pleaaure.  and  for  has  r»wn  hnrre,  reatraw  the 
riportation  of  the  coaunointios  of  that  king- 
^oni  witJiont  bis  licence;  as  namely,  pipe- 
staves,  and  other  coni>nodiue» ;  and  then  raised 
great  soms  of  money  (or  Liceaces  ol  exporta- 
tion of  tt»o>e  comoMMJities,  ainl  diapeosauoa  of 
the  said  restraints  impnaed  on  them:  by  which 
means  the  pifie-^c»ives  were  raided  from  4L  10s. 
or  iL  per  lOUO,  to  10/.  and  sdioetimes  1 1/.  per 
1000.  And  otlier  coniroodUacs  were  enhanced 
in  the  like  profioruoo,  and  by  the  same  means, 
by  b  m  the  s;ad  £arl. 

*  XII.  That  the  »awl  Enrl,  being  Lord  Deputy 
of  I rt  land,  on  the  9th  day  of  January,  in  tlie 
13th  year  of  bis  now  mnjesty*s  reign,  duk  then, 
under  colour  to  re<:til«te  tbe  importation  of 
Tobacco  into  the  .h.ikI  realm  of  Ireland,  issue  a 
Fmclamation  in  hifi  majesty's  name,  pmhibiiing 
tlie  importation  of  'iobacco,  without  licence  of 
him  and  bi«  r<»uncil  there,  firom  aud  after  the 
Ibt  dav  of  May,  1638.  After  which  festraiiu, 
llie  said  Karl,  notwithstanding  the  said  restraint, 
caused  divers  gretu  quantities  of  Tobacco  to 
be  imported  to  his  own  use,  and  freighted  divers 
sliips  with  Tobacco,  which  he  imported  to  his 
own  use:  and  that  if  any  ship  brought  Tohocco 
into  Ally  port  there,  the  said  Earl  aud  his  agents 
used  to  buy  the  snme  to  his  own  use,  at  their 
own  price;  and  if  that  i lie  owners  refused  to 
let  him  have  the  same  at  uuder-value^,  then 
they  were  not  permitted  to  vent  the  same  tliere. 
By  which  undue  means  the  said  Earl  ha%iti|C 
gotten  tbe  whole  trade  of  Fobaoco  into  his  owis 
Imiids,  he  sold  it  at  great  and  excessive  prices, 
buoh  aa  lie  It^t  to  impose  for  his  own  profit. 

And  the  more  to  ai^ure  the  said  monopoly  of 
Tobacco,  he  the  said  Earl,  on  the  ilSrd  day  of 
February  in  tbe  13th  year  aforesaid,  did  issua 
another  ProclaoMMion,  commanding  that  none 
ahottld  pat  to  sale  any  Tobacco  by  wholesale 
from  and  after  the  last  day  of  May  tlien  next 
following,  bat  what  should  be  made  up  into 
rolls,  and  the  same  sealed  with  two  seals  bv 
himself  appointed,  one  at  each  end  of  thr  mil. 
And  such  as  was  not  sealed  lo  be  seired,  ap- 
pointing 6d.  the  pound  for  a  reward  to  each 
persons  as  should  •^ite  the  same ;  and  the  per- 
son io  whose  cttotody  the  unsealed  Tobacco 
should  be  fouiKl,  to  be  committed  to  gaol ; 
which  last  Prodamatton  was  coloured  by  a 
pretence  for  tbe  restraining  of  the  sale  of  on- 
whoh^oine  tobacco,  but  it  w.is  truly  to  advfusce 
the  said  Monopoly. 

Which  Pr(>clam.ttion  tbe  said  Earl  did  rigor- 
ously put  in  rxecittion,  by  aeiaing  the  goods, 
fiiiiiig,  hn prisoning,  whippiag,  and  potting  the 
cfiMdera  agaiaat  tbe  same  Prodmaaiion  no  thn 
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pillory ;  m  munely,  Barof  by  Hubbard,  Edwiird 
CttT«na,  Joiui  Tuuteii,  and  divers  others ;  aud 
jnade  ilie  otticers  of  state,  and  justices  of  peace, 
•lid  vtlier  officers  to  serve  hiin  iu  tbe  coropass- 
ini;  and  executiiiK  these  uojustand  undue 
courses.  By  which  cruelties,  and  unjust  Mo- 
nopolies, the  said  Earl  raised  100,000/.  per  an- 
num xuin  to  him<)el£  And  yet  tJie  said  Earl, 
t  bo  ugh  he  enhanced  the  Customs  wliere  it  con- 
cerued  the  merchaiiCs  in  geu^^rul,  yet  drew  down 
tbe  impost  formerly  token  on  Tobacco  from 
6d.  the  pound  to  3d,  the  pound;  it  being  for 
liis  own  pro&t  so  to  do. 

'  Aud  the  Mid  Earl,  by  the  same  and  other 
rigonms  and  undue  means,  raibe<i  several  other 
iMiniopolies  and  unlawful  e&act ions  for  his  own 
gain,  viz.  on  starch,  iron  pots,  glasses,  tobacco- 
pipes,  and  beveral  other  compaodities. 

XIII.  That  ri»x  being  one  of  tlie  principal 
and  native  commend  it  ies  of  that  kingdom  of 
Ireland,  the  said  Earl  having  gotten  great 
quanlities  thereof  into  his  hnnd,  aud  growing 
on  his  own  lands,  did  issue  out  several  Procla- 
uiationsi  viz.  the  one  dated  the  3 1st  of  May,  in 
the  12th  of  his  mujehtv's  rei|en  ;  aud  che  other 
dated  the  Slst  of  January,  in  the  same  year; 
thereby  prescribing  and  enjoining  the  working 
of  Flax  into  yarn  and  thread,  and  the  ordering 
of  the  same  in  such  ways,  wiierein  the  natives 
of  tliat  kingdom  were  unpractised  and  unskil- 
ful. Which  Proclamations  so  issued,  were  by 
his  commands  and  warrants  to  his  majesty's 
justices  of  peace,  and  other  officers,  and  by 
other  rigorous  means,  put  in  execution :  and 
the  Flax  wrouulit  or  ordered  in  other  manner 
than  us  the  said  proclamation  prescribed,  was 
seized  and  employed  to  the  use  of  him  and  his 
agents :  and  thereby  the  said  earl  endeavoured 
to  gum,  aud  did  gain  in  effect,  the  sole  sale  of 
that  native  commodity. 

XIV.  That  the  said  Earl,  by  proclamation 
dated  the  16th  of  October,  in  the  14th  year  of 
his  majesty's  reign,  did  impose  upon  the 
owners,  masters,  pursers,  and  boatswains  of 
every  ship,  a  new  and  unlawful  uath,viz.  That 
they,  or  two  or  more  of  them,  immediately 
after  the  arrival  of  any  ship  within  any  port  or 
creek  in  the  said  kin^^dom  of  Ireland,  should 
give  in  a  true  invoice  of  tho  outward  bulk  of 
warts  and  merchandizes  iHtut  laden  aboard 
them,  togetlter  with  the  several  marks  and 
number  of  goods,^  and  the  qualities  and  condi- 
tion of  the  said  goods  as  far  as  to  them  should 
be  known ;  the  names  of  the  several  merchants 
proprietors  of  the  said  goods,  and  the  place 
from  whence  they  were  fraughted,  and  whither 
they  v^ere  bound  to  discharge:  which  Procla- 
mation was  accordingly  put  in-  execution,  and 
sundry  persons  enforced  to  take  tbe  said  uu- 
lawtiii  ontbk 

XV.  Tiiat  the  said  Earl  traitorously  and 
wickedly  deviled  and  contrived,  bjf  force  of 
arms,  and  in  a  warlike  manner,  to  subdue  the 
subjects  of  the  said  realm  of  Irelimd,  and  to 
bring  them  under  his  tyrannical  power  and 
will ;  aud  in  pursuance  of  his  nicked  and  trai- 
^rous  purposes  aforesaid^  the  said  Earl  in  the 
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^  8th  year  of  his  majesty's  reign,  did  by  his  owo 
autiM>rity,  without  any  warrant  or  colour  of 
h»w,  tax  and  impose  great  sums  of  njuney  upoa 
the  towns  of  Baltimore,  liaudenbridjeLe,  Talowe, 
aud  divers  other  towns  and  places  in  the  said 
realm  of  Ireland ;  and  did  caube  rlie  tame  to 
l»e  levied  upon  the  inhabitants  of  those  town* 
by  troops  of  soldiers,  with  force  aud  arm*,  Uk 
warlike  manner.  .And  on  the  9(h  df  March, 
in  the  13th  year  of  hii  now  majesty's  reiitn, 
traitorously  did  give  authority  unto  Robert  Sa* 
iile,a  &erjc,ant  at  arms,  and  io  the  captains  of 
the  companies  of  soldiers  iu  several  parts  of 
that  realm,  to  send  such  numbers  of  soldiers 
to  lie  on  the  lands  aud  houses  of  such  as  would 
not  conform  to  his  orders,  untd  they  should 
render  obedience  to  his  said  orders  and  war- 
ranty; and  after  such  submission,  and  not  be* 
fore,  tlie  said  soldiers  to  return  to  their  garri* 
sons :  And  did  also  iuuie  the  like  warrants  unto 
divers  ottiers,  which  warrants  were  in  warlike 
manner,  with  force  and  arms,  put  in  execution 
accordingly ;  and  by  such  warlike  means  did 
force  divers  of  his  miyesty's  subiecis  of  tl»a^ 
realm  to  submit  themselves  to  Ids  nnlawiul 
commands. 

And  in  the  said  tSth  year  of  his  majesty's 
reign,  tbe  said  Earl  did  traitorously  cause  cer- 
tain  troops  of  horse  and  foot,  armecl  in  warlike 
manner  aud  in  warlike  array,  with  fuice  and 
arms,  to  expel  Richard  Butler  from  the  posses- 
sion  of  the  manor  of  Castle-Cumber,  in  tbe  ter- 
ritory of  Idough,  in  tlie  said  realm  of  Ireland ; 
and  did  likewise,  and  in  like  warlike  manner, 
expel  divers  of  his  m^^esty's  subjects  from  their 
houses,  families,  and  possessions ;  as  namely^ 
Edward  ObreAmau,  Owen  Qbermao,  John 
Brenman,  Patrick  Obermao,  sir  Cyprian 
Ilorsefield,  and  divers  others,  to  the  number  of 
about  an  100  families ;  and  took  and  imprison- 
ed them  and  tlieir  wives,  and  carried  them  pri- 
soners to  Dublin,  and  there  detained,  until  thty 
did  yield  up,  surrender  or  release  tbeir  respec> 
tive  estates  and  rights. 

And  the  said  Earl  in,  like  wariike  manner 
hath,  durittg  his  government  of  the  said  kin^« 
dom  of  Ireland,  subdued  divers  others  of  his 
majesty's  subjects  there  to  his  wOl ;  and  there- 
by, and  by  the  means  aforesaid,  hath  levied 
war  within  the  said  realm  against  bis  majesty 
and  his  liege  people  of  that  kingdom. 

XVI.  That  the  Earl,  the  2Qnd  of  Feb.  in  the 
7th  year  of  his  majesty's  reign,  intending  to  op- 
nress  the  said  subjects  o{  Ireland,  did  make  a 
Proposition,  and  obtained  from  his  majest^r  an 
allowance  tliereof,  That  no  complaint  of  injus- 
tice or  oppression  done  in  Irotand,  should  be 
received  m  England  against  any,  unless  it  ap- 
peared that  the  party  made  first  bis  address  to 
him  the  said  Earl :  and  the  said  Earl  having  by 
such  usurped,  tyrannical,  and  exorbitnno 
power,  expressed  in  the  former  Articles,  de- 
stroyed and  oppressed  the  peers,  and  other 
subjects  of  that  kingdom  of  Ireland,  in  their 
lives,  consciences,  lajvds,  liberties  and  estates ; 
the  said  Earl,  to  the  intent  the  better  to  main- 
tain and  ftreugthea  his  laid  power,  nod  to 

4U 
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firiiig  the  people  into  n  diaaSection  of  his  ma- 

n,  as  aforesaid,  did  use  his  nuyesty^s  name 
e  execntieu  of  the  said  power. 

And  to  prerent  the  sabjects  of  that  realai 
of  all  means  of  complaints  to  his  raajestj,  and 
•f  redress  against  him  and  his  agents,  did  issue 
•  Proclamation,  bearing  date  the  17th  day  of 
September,  in  ihe  11th  tear  of  his  majesty V 
we'tga,  thereby  commanding  all  the  nobility,  un- 
dertakers, and  others  who  held  estates  and  of< 
fices  in  the  said  kin^om,  (except  such  as  were 
employed  in  his  raa|e»cy*8  service,  or  attend inj; 
in  England  by  his  special  command)  to  make 
their  personal  residence  in  the  said  kingdom  of 
Ireiand,  and  not  to  depart  thence  wiUiout  li- 
ocnoe  of  himself. 

And  the  said  Earl  hath  since  issued  other 
Proclamations  to  the  same  purpose,  by  means 
whereof  the  subjects  of  the  said  realm  are  re^ 
•trained  from  seeking  Relief  against  ihe  op- 
pressions of  the  said  Earl,  without  his  licence ; 
which  Proclamations  the  said  Earl  hath  by 
fcverei  rigorous  ways,  as  by  fine,  imprison- 
«ient|  and  otherwise,  pot  in  execution  on  his 

ttajest/a  subjects ;   as  namely,  one 

Parry,  and  others,  who  came  orer  only  to  com- 
plain of  the  exorbitances  and  oppressions  of 
the  said  Earl. 

KTii.  That  the  said  Earl  having,  by  such 
,  means  as  aforesaid,  subverted  the  government 
and  laws  of  the  kingdom  of  Ireland,  did,  in 
March,  in  the  16th  year  of  his  majesty's  reiitn, 
in  scandal  of  his  majesty's  government  of  all 
bb  kingdoms,  and  in  further  execution  of  his 
wicked  purposes  aforesaid,  speaking  of  the 
Army  in  Ireland,  declare.  That  his  majesty 
was  so  well  pleased  with  tlie  Army  of  Ireland, 
and  the  conse<)uences  thereof,  that  his  majesty 
would  certainly  make  the  same  a  pattern  for 
all  his  three  kmgdoms. 

xyiif.  That  the  said  Earl,  for  the  better  ef- 
fecting of  his  traitorous  designs  and  wicked 
purposely  did  endeavour  to  draw  a  Depend- 
ency upon  himself  of  the  PapisU  in  both  king- 
doms of  England  and  Ireland ;  and  to  that  end, 
daring  the  time  of  his  government  in  Ireland, 
he  restored  divers  Frjreries  and  Mass> houses 
(which  had  been  formerly  suppressed  by  the 
precedent  Deputies  of  that  kio(;dom ;  two  of 
which  houses  are  in  Uie  city  of  Dublin,  and  had 
been  assis;ned  to  the  use  of  the  University  there) 
to  the  pretended  owners  thereof,  who  Imve 
since  em plajred  the  same  to  the  exercise  of  the 
popish  religion. 

And  in  the  months  of  May  and  June  last 
the  said  Earl  did  raise  an  Army  in  the  said 
realm,  consisting  of  8,000  foot,  all  of  which, 
except  1,000,  or  thereabouts,  were  Papists; 
and  the  said  1,000  were  drawn  out  of  the  old 
Army  there,  consisting  of  2,000  foot,  and  in 
their  places  there  were  a  1,000  Papi^u,  or 
thereabouts,  put  into  the  said  old  Army  by  the 
•aidEari.  ^ 

And  the  more  to  engai^e  and  tie  the  said 
new  Army  of  Papists  to  himself,  an  J  to  encou- 
rage them,  and  to  disconracre  and  weary  out 
Ihe  said  old  Army ;  the  said  Earl  did  to  pro- 


vide, that  the  said  new  Army  of  PaptsCs 
didy  paid,  and  had  ail  necessaries  provided  for 
them,  and  permitted  the  exercise  of  tfaeir  reli- 
gioo ;  but  the  said  old  Army  were  for  the  spsict 
of  one  whole  year  and  upwards  unpaid. 

And  the  said  Earl  being  appointed  a  Ccmi- 
missioner  within  eleven  several  counties  of  ih^ 
northern  parts  af  England,  for  oompoandio^ 
with  Recusants  for  their  Forifeitnres  due  to  h» 
majesty,  which  commission  beareth  date  tb* 
8(h  of  July,  in  the  6th  year  of  his  maj«stT*9 
reign  that  now  is ;  and  being  also  receiver  of 
the  Composition-Money  thereby  arising,  and 
of  other  debts,  duties,  and  penkltiea,  by  reason 
of  recusancy  within  th)e  said  counties,  for  his 
majesty's  use,  by  letters  patents  dated 'tt>e  9th 
day  of  the  same  July ;  he,  to  engage  the  sa^ 
Recusants  to  him,  did  compound  with  them  adt 
.  low  and  under  rates,  and  provided  that  they 
should  be  discharged  of  all  proceedings  against 
them  in  all  his  majesty's  courts,  both  temporal 
and  ecclesiastical,  in  manifest  breach  of,  smd 
contrary  to,  the  laws  and  statutes  of  thisreahn, 
in  tlmt  behalf  estabhshed. 

XIX.  That  the  said  Earl  having  taxed  and  le* 
vied  the  said  Impositions,  and  raised  the  said 
Monopolies  and  committed  the  said  other  Op- 
prnsions  in  his  majesty's  name,  and  as  by  his 
majesty's  royal  command  ;  lie  tbi»  said  Earl,  in 
May,  the  15th  year  of  his  majesty's  reign,  did  of 
his  own  authority  contrive  and  frame  a  new  and 
unusual  oath,  by  the  purport  whereof,  am  lUg 
many  other  things,  the  party  taking  the  said 
oath  was  to  swear.  That  he  should  not  protest 
against  any  his  majesty's  royal  commands,  but 
submit  himself  in  all  due  obedience  thereunto. 
Which  Oath  he  so  contrived,  to  inforce  the 
same  on  the  subjects  of  the  Scon»h  nation  ioha* 
bitin«r  in  Ireland;  and  out  of  a  hatred  to  the 
said  nation,  and  to  put  them  to  a  discontent 
with  his  majesty  and  his  governnumt  there; 
and  compelled  divers  of  his  miijesty's  said  sub- 
jects there  to  take  the  said  oath  against  their 
wills ;  and  of  such  as  refused  to  take  the  said 
onth,  some  he  grievously  fined  and  impHson- 
ed,  and  others  he  destroyed  and  exiled  ;  and 
namely,  the  lOdi  Oct.,  a.  d.  1639,  he  fined 
Henry  Steward  and  his  wife,  who  refosed  to 
take  the  said  Oath.  5,000/.  a- piece,  and  their 
two  daughters  and  James  Gray  S,0Ci0/.  a-piece, 
and  imprisoned  them  for  not  paying  the  ssid 
Fines :  the  said  Henry  Steward,*  his  « ife  and 
daughters,  and  James  Gray,  being  the  king^s 
liege  people  of  the  Scotish  nation.  And  divers 
others  he  used  in  like  manner.  And  the  said 
Earl  upon  that  occasion  did  declare.  That  the 
said  Oath  did  not  only  oblige  diem  in  point  of 
a]le{»iance  to  his  majesty,  and  acknowledgment 
of  his  supremacy  only,  but  to  the  ceremonies 
and  government  of  the  church  established,  and 
to  be  established  by  his  roajt  sty's  royal  autbo« 
riiy;  and  said,  that  the  refosers  to  obey  he 
would  prosecute  to  the  blood. 

XX.  That  the  said  Etirl  liath  in  the  15th  and 
16ih  years  of  his  majesry's  rei^n,  and  divers 
years  past,  laboured  and  endeavoured  to  breed 
in  his  oiajctty  aa  iU  opinion  of  his  subjecu, 


1897]   .        STATE  TRIALS,  10  Cbaubs  I.  1640.--^  Bigh  Titaa&iU 


[laos 


nomelXy  of  those  of  the  Scotish  nation ;  unci 
divers  and  sundry  tiaies,  and  especially  since 
th9  Pacification  made  by  bis  majesty  with  bis 
said  subjects  of  Scotland  in  summer,  in  the  15th 
year  of  his  mftjesty's  reign,  he  the  said  Earl  did 
labour  and  endeavour  to  persuade,  incite,  and 
provoke  bis  maj<;sry  to  an  olTensive  war  against 
ois  said  subjects  of  tlie  6cotish  nation.  And 
the  said  £art,  by  bis  counsels^  actions,  and  en« 
deavours,  hath  been  and  \s  a  principal  and 
chief  incendiary  of  the  war  and  discord  between 
his  majesty  and  hi*»  subjects  of  England,  and 
the  said  subjects  of  Scotland  ;  aud  bath  declar- 
ed and  advised  his  majesty,  that  the  demands 
made  by  the  Scots,  in  their  parliament,  were 
a  sufficient  cause  of  war  against  tbem. 

The  said  Earl  having  formerly  expressed  the 
height  and  rancour  of  his  mind  towards  his 
majesty's  subjects  of  the  Scotish  nation,  viz. 
the  10th  day  of  October,  in  the  15th  year  of  his 
majesty's  reign,  he  said,  That  the  nation  of  the 
Scots  were  rebels  and  traitors ;  and  he  being 
then  about  to  come  to  England,  he  then  far^ 
tber  said,  That  if  it  pldised  his  master,  meaning 
his  majesty,  to  send  him  back  again,  be  would 
root  out  of  tlie  said  kingdom,  meaning  the  said 
kingdom  of  Ireland,  the  Scotish  nation  both 
root  and  branch,  some  lords  and  others,  who 
had  taken  the  said  oath  in  the  precedent  arti- 
cle, only  excepted :  And  the  said  Earl  hath 
caused  divers  of  the  ships  and  goods  of  the 
scots  to  be  stayed,  seized,  and  molested,  to  the 
intent  to  set  on  the  said  war. 

XXI.  That  the  said  Earl,  shortly  after  his 
Speeches  mentioned  in  the  last  precedent  Arti- 
cles, to  wit,  in  the  15th  year  of  his  majesty's 
reign,  came  into  this  realm  of  England,  and 
vas  made  Lord  Lieutenant  of  Ireland,  and  con- 
tinued his  Government  of  that  kingdom  by  a 
cte()uty :  at  his  arrival  here,  findins  that  his 
mfyesty  with  much  wisdom  and  goodness  had 
composed  the  Troubles  in  the  North,  and  had 
a  Pacification  with  his  subjects  of  Scotland,  he 
bboured  by  all  means  to  procure  his  majesty  to 
break  that  Pacification,  incensing  bis  majesty 
against  his  subjects  of  that  kingdom,  and  the 
proceedings  of  tlie  parliament  there. — And  hav- 
ing incited  bis  majesty  to  an  offensive  war 
against  bis  subject!  of  Scotland  by  sea  and 
land ;  and  the  pretext  thereof  to  raise  forces 
for  the  maintenance  of  that  war ;  he  counselled 
his  majesty  to  call  a  parliament  in  Enj;land  : 
yet  the  said  Earl  intended,  that  if  the  said  pro> 
oeedings  of  that  parliament,  shonld  not  be 
auch  as  would  stand  with  the  said  Earl  of 
Strafibrd's  mischievous  designs,  lie  woald  then 
procure  his  majesty  to  break  the  same,  and 
p^  ways  of  force  and  power  to  raise  mo- 
nies upon  the  subjects  of  thb  kingdom.— 
And  for  the  encouragement  of  bis  majesty  to 
hearken  to  his  advice;  be  did  before  bis  majesty 
and  his  privy-cooncii,  then  sitting  in  council, 
tniUce  large  declaration.  That  be  woold  serve 
his  majesty  in  any  other  way,  in  case  the  par- 
liament should  not  topply  bin. 

XXII.  That  m  the  month  of  March,  before 
4b^  beginning  of  the  kit  periiaatnti  the  laid 


Earl  went  into  Ireland,  and  procured  the  par* 
lianient  of  that  kingdom  to  declare  their  assia* 
tance  in  a  War  against  the  Scots,  and  gave  di- 
rections for  the  raising  of  an  Army  there,  coo* 
sisting  of  8,000  foot,  and  1,000  lu>rse,  being  for 
tlie  most  part  papist  s.  And  oonf^erating  with 
one  sir  George  Iladcliffe,  did,  together  with  him 
the  said  sir  George,  traitorously  conspire  to 
employ  the  said  army  for  the  ruin  and  destruo* 
tion  of  the  kingdom  of  England,  and  of  his  »»*> 
jesty's  subjects,  and  of  altering  and  subverting 
of  the  fundamenial  laws  and  established  goveru* 
ment  of  this  kingdom. 

Aud  shortly  alter  the  said  Earl  returned  into 
England,  and  to  sundry  persons  declared  his 
opiiiion  to  be,  .That  his  majesty  slioutd  first  try 
tlie  parliament  here ;  and  if  that  did  not  sup- 
ply him  according  to  his  occasions,  he  might 
use  tlien  his  Prerogative  as  he  pleased,  to  levy 
whnt  he  needed ;  and  that  he  should  be  8t&- 
quited  both  of  God  and  man,  if  he  took 
some  otber  courses  to  supply  himself,  though  it 
were  against  the  wills  of  his  suljects. 

XXIII.  That  upon  the  13th  day  of  April  last 
the  Parliament  of  England  met,  and  the  Com- 
mons House  (then  being  the  representative  bodv 
of  all  (he  commons  in  the  kingdom)  did,  accorcU 
ing  to  the  trust  reposed  in  tliem,  enter  into  de- 
bate and  consideratioq  of  the  great  Grievances 
of  this  kingdom,  both  in  respect  of  Religion  and 
the  public  Liberty  of  the  kingdom;  and  his 
majesty  referring  chiefly  to  the  said  earl  oi 
Strafford  and  the  archbishop  of  Canterbury  the 
ordering  and  disposing  of  all  matters  concern- 
ing the  parliament;  hm  the  said  Earl,  with  the 
as8;stance  of  the  said  Archbishop,  did  procure 
his  mi^esty  by  sundry  Speecl^s  and  Messages^ 
to  urge  the  said  Commons  House  to  enter  into 
some  Resolution  for  his  majesty's  Supply  for 
maintenance  of  his  war  against  bis  sabjects  of 
Scotlmid,  before  any  ootu^e  taken  for  the  relief 
of  the  great  and  pressing  Grievances  wherewith 
this  kingdom  was  then  i^icted.  Wheroupoo  a 
demand  was  then  made  from  his  majesty  of 
twelve  Subsidies,  for  the  release  of  Ship-money 
only.  And  while  the  said  Commons  then  aa- 
aembled  (with  expression  of  great  affection  to 
his  majesty  and  his  service)  wero  in  debate  and 
consideration  concerning  some  Supply,  before 
any  resolntion  by  them  made ;  he  the  said  Earl| 
with  the  help  and  assistance  of  the  said  Arch- 
bishop, did  procnro  his  majesty  to  dissolve  the 
said  Parliament  upon  the  5th  day  of  May  last. 
And  upon  the  same  day  the  said  Earl  did  trea- 
cherously, folslj,  and  maliciously  endeavour  to 
incence  his  maiesty  against  his  lovii^  and  foith- 
fui  snbjecti^  who  had  been  members  of  the  said 
hooae  of  commons,  by  telling  his  majea^  they 
bad  denied  to  supply  him :  And  afterwards, 
upon  the  same  day,  did  traitorooaly  and  wickedly 
counsel  end  advise  hn  im^esty  to  this  effect, 
vii.  That  having  tried  the  affection»of  bis  peo- 
ple, be  was  loose  and  absolved  from  all  rales  of 
government,  aud  that  be  was  to  do  every  thing 
that  |)Ower  would  admit;  and  that  his  majesty 
had  tried  all  ways,  and  was  refosed,  and  sbonhi 
be  eoqtuttcd  towaidg  Ge4  and  meo;  and  that 
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he  had  an  army  in  Ireland,  (meaning  the  Army 
above-men  doaed,  con^Uliiig  of  Papists,  his  de- 
pendauts,  a»  is  aforesaid)  %v|»tcb  lie  migitt  imploy 
Co  reduce  this  kingdom. 

XXIV.  That  ill  ihe  said  month  of  May,  he, 
the  suid  £arl,  falsely,  traitorously,  and  malici- 
ously published  and  declared  before  others  of 
his  majesty's  privy-council,  thut  the  PaihHment 
of  EugUind  bad  forsaken  the  king;  ami  that  in 
denying  to  supply  tbe  king,  titey  bad  given  him 
advantage  to  supply  himsfU'  by  oilier  ways. 
And  several  other  times  lie  did  maliciously, 
wickedly,  and  fuUcly  publish  and  declare,  1  hat 
seemg  tbe  parliament  had  refused  to  supply  bis 
majesty  in  the  t>rdinary  and  usual  way,  tbe  king 
night  provide  for  the  kingdom  in  such  ways  as 
he  should  hold  At;  and  that  he  was  lUit  to  sufier 
himself  to  be  mastered  by  the  frowardness  and 
unduti fulness  of  the  people.  And  having  so 
maliciously  slandered  the  said  late  house  of  com- 
snons,  he  did,  with  tlie  help  and  advice  of  the 
said  archbishop  of  Cnnterbury,  and  the  lord 
rioch,  late  Lord-Keeper  of  the  great-seal  of 
.England,  cau«e  to  be  printed  and  publi^hed  in 
his  majesty's  name  a 'false  and  scandalous  Book, 
entitled,  '  His   majesty *8  Declaration  of   the 

*  causes  that  moved  him  to  disswdve  the 'last 

*  Pai'liument,*  full  of  bitter  and  malicions  invec- 
tive.-i,  and  false  and  scandalous  aspersions  against 
the  said  bouse  of  commons. 

XXV.  That  not  long  after  the  dissolutioh  of 
the  said  last  Parliament  (viz.  in  the  months  of 
Mny  and  June)  he,  the  said  Eiirl,  did  advise  the 
king  to  go  on  vigorously  in  levjfiiig  the  Ship- 
Money,  and  did  procure  the  sheriffs  of  seveinl 
counucs  to  be  sent  for,  for  not  levying-the  Ship- 
JVIoney,  divers  9f  which  were  threatmed  by 
him  to  be  sued  in  theStar-Chamher;  and  fti'ter- 
ward««,  by  hi«  advice,  they  were  sued  in  t lie 
'  Star-Chamber  for  not  levying  tlie  same  ;  and 


130.000/.  which  was  then  in  the  Minty  aorl 
longed  to  divers  merctiants,  strangers,  an 
others,  tf>  be  seixed  on  and  stayed  lo  his 
jestji's  use.  And  when  divers  mercbants 
London,  owners  of  the  said  btilti<>it  and  mi>ne 
came  to  his  house  to  let  him  a«kder>taa<l 
great  mischief  that  course  would  proriuco  hef^ 
and  in  other  parts,  nnd  what  prejudice  it  mr^iJi 
be  ro  the  kingd>im,  by  discreduiog  the  Mmi 
nnd  hindering  (be  importation  nf  iSuUion^  ricu 
tlie  said  Rarl,  told  them  that  the  city  of  JLoodc^i 
dealt  uiulutifuUy  and  umhankfuUy  with  his  in»*l 
jesty ;  aod  tliat  they  were  more  ready  to  1  <-if  | 
the  rebels  than  to  help  his  majesty ;  and  tltat| 
if  any  hurt  came  to  them,  they  may  thank  iheo* , 
selves;  and  that  it  was  the  course  of  other 
princes  to  make  use  of  such  monies  to  sene 
their  occasions. 

And  when  in  the  ^ame  month  of  Jalj  rheo^ 
6cers  of  bis  majesty '»  Mint  came  to  him,  autf 
gave  him  diveis  reasons  agiiioat  the  inshiisiD; 
the  said  money,  helold  tliem.  That  the  French 
king  did  use  to  send  commissaries  of  horse  with 
commission  to  search  into  men's  estates,  and 
to  peruse  their  accounts,  that  su  they  may 
know  what  to  levy  of  them  by  force,  whicn 
they  did  accordingly  levy.  And  tominc  to  the 
lord  Coitingtoo,  tiien  present,  said.  That  tba 
was  a  point  worthy  of  his  lordship's  oorsidenK 
tion  \  Meaning,  this  course  of  the  Frrnrh  line 
to  raise  Monies  by  force  wa«  a  point  worth}  oi' 
his  lordship's  ctmsideration. 

XXVI r.  That  ill  or  abput  the  month  of  Aot^ 
last,  he  was  mode  Lieutenant-Getierai  of  all  \m 
majesty's  forces  in  the  North,  prepared  a»aiii«t 
the  Scots  ;  and 'being  at  York,  del  tlien  in  (be 
month  of  Septeml)cr,  by  bis  own  aut  boritv.  jui^ 
without  any  lawtol  warrant,  impose  a  Tai  an 
his  majesty's  subjects  in  the  omnty  ot'  York  of 
Sd.  per  diein  for  maintenance  of  «-ver}  "Mm 


divers  of  his  majesty's  loving  subjects  were  sent    of  tiie  trained-bands  of  that  county,  wbicb soils 


for  and  imprisoned,  by  bis  advicei  fur  that  and 
other  illegal  payments. 

And  a  great  Lcjaii  of  100,000/.  was  demand- 
ed of  tbe  city  nf  I/)ndon  ;  and  the  lord  mayor, 
and  sheriffs,  and  ahlermen  of  the  said  city  were 
oflen  scot  for,  by  his  advice,  to  the  Councd- 
Table,  to  give  an  account  of  their  proceeditiirs 
iu  raising  of  Ship-Aioney,  and  farthering  of  that 
Loan;  and  were  required  to  certify  tbe  names 
of  such  inhabitants  of  the  said  city  as  were  fit 
Co  lend  :  which  they  wiih  much  humiiity  refus- 
ing to  d4),  he  the  said  E»rl  did  use  these  and 
tbe  like  spetcbes,  viz.  Ttiat  they  deserved  to 
be  put  to  fine  and  nmsom  ;  and  that  no  good 
would  1-e  done  with  them  till  an  examide  were 
made  of  them,  and  that  tht  y  were  laid  l>y  the 
heels,  and  some  of  tlie  aidermen  hong«'cl  up. 

XXVI.  That  the  said  Earl  by  liis  wicked  coun- 
sels having  brought  his  majesty  into  excessive 
Char(re,  without  any  just  cause,  he  did  m  the 
month  of 'July  last  (for  the  support  of  the  said 
great  Charges)  counsel  and  approve  two  dan- 
gerous and  wicked  projects,  viz.  To  seize  upon 
the  Bullion  and  the  money  in  the  Mint.  And 
to  imbase  his  majesty's  Coin  with  the  mix- 
iurei  of  braiQh— -And  Moordingly  he  procured 


of  money  he  caused  to  he  levied  by  toicr. 
And  to  tlie  end  to  couipel  his  ni:v|Gstys  wh- 
jects  out  of  fear  and  terror  to  yield  to  the  pst- 
inent  of  the  same,  he  did  declare,  ^lui  be 
would  commit  them  that  refused  tlie  payment 
thereof,  and  the  soldiers  should  be  satisfied  oot 
of  their  estates ;  and  they  that  refused  it  were 
in  very  little  better  condition  dian  of  high- 
treason. 

xxviir.  That  in  the  mondis  of  September 
and  October  last,  he  the  said  Earl  being  ceru« 
6ed  of  J  he  Scotish  ani>Y  coming  into  the  kio^ 
dom,  and  )te  the  said  Earl  being  Lieutenaiit* 
General  of  bin  majesty's  army,  he  did  not  pro- 
vide for  the  defence  of  the  town  of  Newcastle, 
as  he  ought  to  have  done,  but  suffered  the  sane 
to  be  lost,  that  so  he  might  the  more  incense 
tbe  Eoglisli  against  the  Scots. 

And  for  the  same  wicked  purpose,  and  ost 
of  a  malicions  desire  to  engage  the  kingdoms  of 
England  and  Scotland  in  a  national  and  bkMidy 
war,  lie  did  write  to  the  lord  Conway,  the  gene- 
ral of  the  horse,  and  under  the  said  Earl's  com- 
mand. That  he  should  fight  with  tbe  Scotish 
army  at  the  passage  over  tbe  Tine,  whatsoever 
shoiiJd  follow;  notmtbitandiiigtfaat  the  said  lord 
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Conwuy  had  formerly  by  letters  informed  the 
said  Early  tbf  t  lib  majest^f's  Army,  then  under 
htt  command,  was  not  of  force  sufficient  Co  en- 
counter the  Scots :  by  which  advice  of  his  be 
did)  contrarv  to  the  duty  of  his  place,  bctrav 
his  majesty^  army,  then  under  his  comroandy 
lo  apparent  danger  and  loss. 

All  ai^d  every  which  words,  counsels,  and 
actions  of  the  said  Earl  of  Stmflbrd  were  spoken, 
given,  and  done  by  him,  the  said  Earl,  traitor- 
ously, and  contrai^  to  his  allegiance  to  our 
soverei)^n  lord  the  king,  and  with  an  intention 
and  endeavour  to  alienate  and  withdraw  the 
hearts  and  affections  of  the  king's  liege  people 
of  all  his  realms  from  his  majesty,  and  to  set 
division  between  them,  and  to  ruia  and  destroy 
his  miyesty,  and  his  majesty's  said  kingdoms ; 
for  which  they  do  further  impeach  him  the  said 
Thomas  Earl  of  Straflbrd  of  High-Treason 
against  our  sovereign  lord  the  king,  his  crown 
and  dignity.  And  he,  the  said  Earl  of  Straf- 
ford, was  lord  deputy  of  Ireland,  or  lord  lieu- 
tenant of  Ireland,  and  lieutenant-general  of  the 
army  there  under  his  mmt  excellent  majesty, 
'  and  a  sworn  pri\7-coHnsellor  to  his  majesty  for 
bis  kingdoms  both  of  England  and  Ireland,  and 
lord  president  of  the  North,  during  the  time 
that  all  and  every  the  crimes  and  offences,  be- 
fore set  forth,  were  done  and  committed ;  and 
be,  tlie  said  Earl,  was  lieutenant-general  of  bis 
migesty's  anny  in  the  North  parts  of  England 
during  the  time  that  the  crimes  and  offences, 
in  the  97th  and  S8th  Articles  set  forth,  were 
done  and  committed. 

Akswee  to  the  Twenty-eight  Special  Articles. 

'  To  the  First  Article,  he  saith.  He  conceives 
iliat  the  Commission  and  Instructions  differ 
not  from  those  furroeriy  granted,  but  refers  to 
them;  ahd  ibat  such  Alterations  and  Additions 
as  were  made,  were  (for  aught  he  knowetli) 
rather  for  the  Fxplanation,  than  for  the  enlarg- 
ing of  tlie  jurisdiction :  the  care  whereof  was 
Isft  to  the  Secretary  of  that  Council,  and  to 
the  king's  learned  counsel,  to  he  passed  for  the 
good  of  the  king's  service,  and  the  public  wel- 
fare of  that  province.  For  tlie  leisality  of  the 
proceedings,  divers  eminent  lawyers  were  joined 
with  the  Pre»idem,  who,  for  the  legal  parts, 
was  by  them  to  be  directed.  lie  did  nut  ad- 
vbe  or  procure  the  Enlargement  of  the  Com- 
iuis»ton  and  Instroctions,  and  he  believtth  no- 
thing harh  been  practised  since,  that  was  not 
in  former  tiroes  contained  in  former  commiv 
aions,  under  general  words.  He  helieveth  sir 
Conycrs  Darcy  was  lawfully  fined  for  Misde- 
meanors, as  a  Justice  of  Peace;  and  hath 
beard,  he  being  in  Ireland,  tliat  sir  John  Bour- 
xhn  was  fined  for  some  ^reat  abuse  at  the 
king's  being  at  York,  goiiig  mto  Scotland  to  be 
crowned :  to  the  Procetdings  he  refers  himself. 
He  denies  that  he  hath  done  any  thing  by  that 
Commission  or  Instructions,  other  than  he  con* 
ccived  be  niigbt  by  virtue  thereof  lawfully  do. 
To  the  Second  Article,  He^lenieth  the  speak- 
ing of  those  Words :  but  saith,  That  30/.,  40/., 
i»r  more,  being  retnraed  ■•  Imict  out  of  tha 


Exchequer,  iigaimt  some  that  had  compounded 
for  KnigbthoMl  for  10/.  or  30/^,  so  as  the  I&sues 
far  exceeded  the  Composition,  and  yet  would 
next  time  have  been  increased;  the  said  Earl 
upon  this  occasion  said.  That  now  they  might 
see,  thai  the  Litile-finger  of  the  Law  was  hea- 
vier than  I  he  King's  Loins;  which  he  spake  to 
nourish  good  adections  in  them  towards  his 
majesty,  and  not  to  threaten  or  terrify  any,  m 
the  Article  supposed. 

To  the  Third  Article,  he  saith,  Ireland  is  noc 
governed  by  the  same  laws  that  this^ kingdom 
18,  unless  it  be  meant  by  the  ct>ntroon  laws ; 
their  customs,  statutes,  executiun  of  martial 
laws,  proceedings  at  council-board  very  much 
differ :  the  words  in  the  Article  were  not  spoke 
to  any  such  intent.  He  saith.  It  might  be  tit 
enough  for  him  to  remember  them  of  the  great 
obligation  they  had  to  the  king  and  his  proge- 
nitors, that  suffered  them,  being  a  conquered 
nation,  to  enjoy  freedom  and  laws,  as  their 
own  people  of  this  kingdom :  and  it  might  be, 
that  upon  some  such  occasion  he  said  to  those 
of  Dublin,  Tl»t  some  of  their  Charters  were 
void  and  nothing  worth,  and  did  not  bind,  his 
majesty  farther  than  he  pleased ;  which  he  be- 
lieves to  be  true,  having  been  formeiiy  so  in- 
formed by  his  majesty's  learned,  counsel  upon 
sundry  occasions. 

To  the  Fourth,  he  saith,  That  the  legal  and 
ordinary  proceedings  at  Council-Table  are,  and 
time  out  of  mind  have  l)een,  by  Petition,  An* 
swers.  Examination  of  Witnesses,  as  in  other 
courts  of  justice  concerning  British  Plantations, 
the  Church,  and  cases  hence  recommended  by 
the  king  for  the  time  being,and  in  Appeals  from 
other  couru  there ;  and  the  Council-Board  liave 
always  pimished  Contempts  to  Ordeis  there 
made,  to  Proclamations,  and  Acts  of  StHte,  hj 
Fine  and  Impristmment.  He  saith.  That  it 
might  be,  he  told  the  earl  of  Cork,  that  he 
would  imprison  him  ii  he  disobeyed  the  Orders 
of  the  Council-Table,  and  that  he  would  not 
have  lawvers  dispute  or  question  those  Orders, 
and  that  they  should  bind;  but  remeiiibereth 
not  the  comparison  of  acts  of  parliament :  and 
he  hath  been  so  far  from  scorning  thf  laws, 
that  he  hath  endeavoured  to  maintain  ihem. 
The  Suit  against  the  Earl  in  the  Castle-Chamber 
was  concerning  tlie  posses^ious  of  the  c<Wtei:e 
of  Youghall,  worth  6  or  700/.  which  he  hath 
endeavoured  to  get,  by  causing  of  unlawful 
oaths  to  be  taken,  and  very  undue  means:  the 
matter  proceeded  to  Eiainination  and  Publi- 
cation of  Witnesses;  and  after,  upon  the  enrl 
of  Cork*s  humble  suit,  and  payment  of  15.000/. 
to  his  majesty,  and  his  acknowledgment  of  his 
Misdemeanors,  obtained  a  Pardon,  and  the  Hill 
and  Proceedings  were  taken  off  the  file :  and 
he  remembers  not  any  snit  for  hi  each  of  any 
Order  made  at  Councd-Table 

To  the  Fifth,  he  saith,'  The  Deputies  and 
Generals  of  the  Army  ha^e  always  executed 
martial  law,  which  is  necessary  there;  nnd  the 
Anny,  and  the  roemhem  thereof,  have  been 
long  time  governed  by  printed  Orders,  acconU 
ing  to  whiob,  divers,  by  sentence  of  the  council 


1403]    STATE  TRIALS,  IOChakluL  lC40^1iudqfaeBarl(fStrqfkfrd,    [1404 

of  war,  have  formerly-  been  put  to  deaths  as        The  Earl  of  Kikbie.  for  aoi  jMrfonninc  of 

well  ill  the  time  of  peece  as  war.  The  lord 
Mount norris  being  a  captain  of  a  companj  in 
the  ArmYf  for  routiiMms  words  agaiust  the  said 
Earl,  geiieral  of  that  army,  and  upon  two  of 
those  ancient  Orders,  was  proceeded -against 
by  a  Council  of  War,  being  the  principal  offi- 
cers of  the  army,  about  twenty  in  number,  and 
by  rhem,  upon  clear  Endence,  sentenced  to 
death :  wherein  the  said  Earl  was  no  judge, 
but  laboured  so  effectually  with  liis  mnjesty, 
that  he  obtained  the  lord  Moantuorris's  pardon ; 
wlio  by  that  Sentence  luflFered  no  personal  hurt 
Or  damiige,  save  about  two  days  imprisonment. 
And  as  to  (he  other  persons,  he  can  make  no 
Answer  thereunto,  no  particulars  being  de* 
scribed. 

To  the  Sixth,  he  saith.  The  Suit  had  de- 
pended many  years  in  Chancery;  and  the 
Plaintiff  complaining  of  that  delay,  the  said 
Earl  upon  a  Petition,  (as  in  such  cases  haih 
been  usual)  calling  to  hiov  the  then  Master  of 
the  Rolls,,  the  now  Lord  Chancellor,  and  the 
Chief  Justice  of  the  Common  Pleas,  upon  the 
Proofs  in  the  Chancery,  decreed  for  the  Plain- 
tiff; to  which  he  refers  himself:  and  it  may  be 
the  lord  Mountnorris  was  thereupon  put  oat  of 
his  possession. 

To  the  Seventh,  he  saith,  His  mi^esty  being 
intitled  to  dirers  lands,  upon  an  Inquisition 
found,  Proclamation  was  made.  That  such  as 
claimed  by  patent  should  come  in  by  a  day, 
and  have  dieir  patents  allowed,  as  if  they  had 
been  found  in  the  Inquisition ;  and  accordingly 
divers  were  allowed,  ^fhe  lord  Dillon  produ^ 
hb  patent,  which  being  que«tionable,  he  con- 
sentedi  and  desired  that  a  Case  might  be 
drawn ;  which  was  drawn  by  counsel,  and  ar- 
gued, and  Uie  Judges  deliyeiied  their  opinions : 
but  the  lord  Dillon  nor  any  other  were  bonod 
thereby,  or  pot  out  of  possession ;  but  might 
have  traversed  the  oi&ce,  or  otherwise  legally 
have  proceeded,  that  case  or  opinion  notwith- 
•landing. 

To  the  Eighth,  he  saith.  That  upon  sir  John 
Gifford*s  Pedtion  to  the  king,  bis  mi^esty  re- 
ferred it  to  the  deputy  and  council  of  Ireland, 
where  the  matter  proceeded  legally  to  a  Decree 
against  the  lord  Loftos;  and  upon  his  Appeal, 
that  Decree  by  bis  majesty  and  his  council  of 
England  was  confirmed  :  to  whi<ih  Decree  and 
Order  he  refers  himself,  believing  the  lord 
Loflus  was  committed  for  disobeying  that  De- 
cree, and  for  continuance  in  contempt  com- 
mitted close  prisoner.  He  saith.  That  the  lord 
Loftos  having  committed  divers  Contempts,  the 
Council  by  warrant  required  him  to  appear  at 
the  Board,  and  to  bring  the  great  seal  with 
bim ;  which  order  he  disobeyed,  and  was  shortly 
after  commitud,  and  the  great  seal  was  deli- 
vered up  by  his  majesty's  express  command, 
and  not  otherwise.  And  an  Information  was 
exhibited  in  the  Star-Chamher,  for  grievous 
Oppressions  done  by  the  lord  Loi^  as  Chan- 
cellor; whereof  he  was  so  far  firom  jvsti^ing, 
as  that  he  submitted,  desiring  to  be  an  object 
of  his  miy esty't  mercyj  aad  sot  of  Ins  jiiftiGe* 


The  Earl  of  KiUaie,  for  not  . 
an  Award  made  by  king  Jame^  and  ol 
Award  oaade  in  porsoanoe  theredf  by  the  said 
Earl  of  Straflbfd,  npoo  a  refierance  from  his 
majesty,  was  by  the  Deputy  and  Council  coiu- 
mittod :  and  a  Letter  being  unduly  obtaioedp 
he  did  not  thereupon  enlarge  him :  but  upoa 
another  letter,  and  submission  to  the  orders,  as 
by  the  king  was  directed,  he  was  enlarged. 

The  lady  Hibbots,  and  one  Hoy  ber  soo, 
having  upon  a  Petit ton^  Answer,  £xaiiunatio«i 
of  Witnesses,  and  other  Proceedings  at  Couo- 
cil-Board,  been  found  to  have  committed  fboJ 
abuses  bv  fraud  and  circumvention,  to  have 
made  a  bargain  with  the  petitioner  Uibbots, 
for  lands  of  a  great  value,  for  a  small  sum  ot 
money;  was  ordered  to  deliver  up  the  writing 
no  assurances  being  perfocted,  or  money  |>aid; 
and  it  is  like  he  threatened  her  with  ooaunit- 
ment  if  she  obeyed  not  that  order;  but  deuieth 
that  the  lands  were  after  sold  to  sir  Robert 
Meredith  to  liis  u»e,  or  that,  by  any  order  by 
himself  made,  any  one  bath,  been  imprisooed 
concerning  fteeholds,  but  for  debts  and  per- 
sonal things,  as  some  have  been  used  by  all  hi» 
predecessors  in  like  causes. 

To  the  Ninth,  he  saith,  Warrants  to  such 
effects  have  been  osually  granted  to  the  hishups 
in  Ireland,  in  the  times,  of  all  former  deputies ; 
but  the  Earl  not  satisfied  with  the  ooavenieogr 
thereof^  refiised  to  give  any  such  Warrants  in 
general  to  the  BishcqM  as  had  been  formerly 
done :  but  being  informed  that  divers  in  tlie 
diocese  of  Downe  gave  not  fitting  obedience^ 
he  granted  a  Warrant  to  that  bisbop,  whereto 
he  reforreth,  which  was  the  only  warrant  be 
granted  of  that  natore;  and  bearing  of  some 
Complaints  of  the  execution  tberM>f,  he  re* 
called  it. 

To  the  Tenth,  he  saith.  The  Lord  Treasurer 
Portland  offered  the  Farm  of  tbe  Cnstoias  for 
13,000/.  per  annum,  in  some  paiticabv  species, 
but  the  earl  of  Strafford  advanced  the  same 
Customs  to  15^00/.  per  anoum,  and  8^000/. 
Fine ;  and  by  bis  miyesty^s  command  became  a 
Farmer  at  those  Rates  proposed,  witboat  addi- 
tion to  those  Rates,  as  by  the  printed  books 
7  Car.  regis  may  appear.  He  dissuaded  the 
advance  of  Rates  lately  proposed  by  sir  Abra- 
ham Dawes,  so  as  it  was  declined :  The  Rates 
of  Hides  and  Wool  are  moderate,  consideratioa 
being  bad  of  their  true  valuc^  and  of  tbe 
plactt  whereto  they  are  to  be  transported,  and 
of  the  statate  made  in  die  time  of  qneeo  Eliar 
beth,  and  there  in  force,  prohibidng  tbe  esport> 
ation  of  Wool,  unless  tbey  pay  to  the  crown 
5«.thestooe.  Tbe  Trade  and  Shipping  of  that 
kingdom  are  exceedingly  increased. 

To  the  Eleventh,  he  saith,  Pipe-sta:ves  were 
prohibited  in  king  James's  time^  and  not  ex* 
ported  bnt  by  licence  from  the  Lord  Treasurer 
of  England,  or  lord  deputy  of  Ireland}  who  bad 
Of .  8/  per  1000,  and  hb  aectetaiy  Ss .  4d.  for 
the  lioeaee  t  bat  to  rettnun  that  dcacraction 
of  timber,  by  ootamaiid  of  fan  osajctty  and 
advice  of  his  eonncilfor  his  icvenoe  in  Iiehuid, 
6m90i.^tm  U.  w»  cfaaigwL    Tlit  wney 
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was  paid  to  his  majesty,  who  hath  thereby  about 
1,500/.  per  annam ;  and  hit  lordship  lost  about 
4  or.  500/.  per  annuiOy  which  his  predecessors 
liad  for  such  Licences.  This  is  paid  by  the 
transporter,  not  by  the  natives,  whose  commo- 
dity nevertheless  appears  by  the  Article  to  be 
Tery  much  increasecl. 

To  the  Twelfth,  hesaith,  The  Subsidies  there 
are  an  inheritance  in  the  crown  by  act  of  par- 
liament ;  6d.  was  paid  for  subsidy,  and  U,  6d. 
for  impost  upOn  every  pound  of  Tobacco, 
and  fanned  at  10  or  901,  per  annum.  The 
Commons  in  parliament,  10  Car.  regis,  finding 
the  reveooe  to  be  short  of  the  eipence  of  that 
kingdom  24,000/.  per  annum,  petitioned  those 
Grants  might  be  applied  to  increase  his  ma- 
jesty's Revenue,  without  calling  upon  the  lub- 
ject  but  upon  urgent  occasions.  Hereupon, 
upon  the  aavice  of  the  Committee  of  the  Re- 
venue, and  in  consideration  of  a  Proclamation 
made  in  England,  several  Proclamations  were 
made,  and  tliis  settled  in  a  way,  till  it  could  be 
confirmed  by  parliament ;  for  %»hich  purpose  a 
Bill  is  transmitted,  according  to  the  desire  of 
the  commons,  and  the  impost  of  Tobacco  is  lett 
to  contractors  for  11  years,  at  5,000/.  per 
annum  for  the  first  five  years,  and  10,000/.  per 
annum  for  the  other  six  years.  Aad  the  Earl 
hath  lent  money  to  forward  the  business,  and 
by  his  majesty's  allowance  is  a  partner  ;  but 
Imth  not  as  yet,  in  two  years  lasi  past,  bad  auy 
Amounts  thereof,  or  made  benefit  thereby, 
lie  kooweth  of  no  Whipping,  or  other  Punish- 
ment. The  Farms  of  the  Customs  are  better 
than  formerly  2,000/.  per  annum,  five  8th  pnrrs 
whereof  is  yearly  paid  unto  his  majesty  :  the 
prices  of  Tobacco  exceed  not  9s.  or  2i.  4d.  the^ 
pound  ;  the  settling  of  that  Revenue  is  accord- 
ing to  the  Petition  of  the  Commons;  he  hath 
not  raised  or  countenanced  any  Monopolies, 
but  opposed  the  same. 

To  the  Thirteenth,  he  saith.  He  endeavoured 
to  advance  the  manufacture  of  Linen  rather 
than  of  Woollen-Cloth,  which  might  prejudice 
that  trade  here :  he  bought  Flax-seed  in  the 
Low-Countries,  and  sohl  it  at  the  same  rate 
to  such  as  desired  it ;  they  making  their  cloths 
not  above  a  foot  broad,  and  winding  eight  or 
ten  tlireads  from  several  bottoms  together  ;  the 
contrary  wa!^  twined :  their  fiax,  formerly  not 
above  a  foot,  became  a  yard  in  length :  and 
that  soil  is  fit  to  bear  it,  and  the  people  love 
such  easy  works.  He  hatli  set  up  many  looms, 
made  much  cloth,  and  sold  it  to  the  l^ss  of 
some  thousands  of  pounds ;  but  when  the  state 
saw  the  natives  would  not  change  their  old 
courses  for  new  and  better,  the  Proclamation 
was  declined.  What  he  did  was  for  the  public 
lEOod,  and  had  nothing  from  them  that  was  not 
fully  paid  for. 

To  the  Fourteenth,  he  saith.  He  refers  to 
Ihe  Oath  and  Proclamation,  which  was  set  forth 
by  the  said  Earl  and  Council  of  State  there, 
at  the  instance  of  the  Farmers  of  the  Customs, 
to  prevent  the  defrauding  of  the  king's  Duties, 
whereof  his  majesty  had  five  eiftht  parts.  He 
•ever  heard  uy  complaint  of  the  Oath,  or  of 


any  that  refused  to  take  it;  and  conceived  it  to 
be  lavrfal,  divers  of  the  Council  approving  it. 
being  learned  judges  of  the  law,  lo  whose  judg- 
ment for  the  legality  he  submitted,  as  well  in 
that,  as  to  other  matters  of  the  like  nature. 

To  the  Fifteenth,  He  denieth  what  is  in  the 
Article  objected  ;  but  saith,  That  about  tiie 
year  1696,  certain  agents  authorized  in  Trclnnd 
were  sent  into  England,  and  oflTered  and  agreed 
to  pay  to  his  majesty  1 20,000/.  in  six  years,  to- 
wards the  muintepance  of  his  Army  ;  and  a 
like  payment  of  30,000/.  per  annum,  Vas  after 
agreed,  and  continued  for-  three  years  longer. 
The  Assessments  were  made,  and  itwas  shonly 
after,  by  them  and  the  lord  Faulkland,  thea 
Deputy,  agreed  in  If  eland,  that  the  money 
should  not  be  charged  upon  record,  but  levied 
by  captains,  by  Paper-assignments,  upon  War- 
rants from  the  Lord  Deputy :  and  thi»  course 
wns  hM  four  years  in  the  lord  Fawlktand's 
tiiae,  and  the  four  years  wherein  the  lord  Loftut 
and  the  earl  of  Cork  were  lords  justices  there; 
and  it  lield  for  the  remaining  year  otilv,  after 
the  eurl  of  Strafford  came  thither.  iBut  the 
earl  of  Cork  having  spared  tho*e  towns,  for  the 
benefit  of  himself  and  tenants,  during  the  time 
of  his  being  justice;  the  earl  of  Strafiord  re- 
duced the  aiisessment  to  what  it  was  made  by 
the  lord  Faulklaiid,  and  gave  way  to  sir  Wil- 
liam  St.  Lieger,  lord  president  of  Manster^ 
should  take  the  same  arrearages,  in  satisfactioa 
of  a  debt  due  unto  him  by  his  m»jesty  .-  and 
he  is  confident  no  force  was  used  in  levying 
the  same.  It  hath  been  usual  to  lay  soldiers 
to  levy  that  contribution,  to  send  soldiers  to 
apprehend  contemneis  of  Orders  made  at 
Council-Board,  and  the  like ;  and  when  out* 
laws  and  rebels  have  been  in  the  woo<ls,  no  8o!«  , 
diers  have  in  his  time  been  laid^  but  by  the  ad- 
vice  of  the  council  there.  Tooching  the  Castle- 
Cumber,  it  is  a  parcel  of  the  territory  of  Idough, 
whereto  the  king  was  intitled  by  inquisition^ 
and  the  possession  established  in  a  legal  way^ 
when  the  said  Earl  was  in  England  ;  and  no 
soldiers  were  sent,  but  only  19,  at  the  intreaty 
of  Mr.  Wanesford,  for  the  security  of  his  honses 
and  phintations  against  rebels  that  then  were 
out,  aud  burned  and  spoiled  houses  therea- 
bouts :  and  neither  Richard  Butler's,  nor  any 
other  family,  were  thence  expelled  by  the  said 
earl  from  their  estates. 

To  the  Sixteenth,  he  saith.  There  was  snch  a 
Proposition,  which  was  just,  to  prevent  clamo- 
rous complaints  here,  which  there  might  be  re- 
dressed ;  but  conceives,  that  by  the  laws  there, 
and  the  Articles  known  since,  (by  the  name  of 
the  Articles  of  Grace,  made  about  14  years 
since)  none  ought  to  depart  that  kingdom  with- 
out Licence.  Thereupon,  by  the  advice  of  the 
State,  the  I  /oclamations  were  set  forth,  but 
not  *wich  such  intent  as  in  the  article. — He  de- 
nied licence  only  to  tliree,  the  earl  of  Cork, 
the  lord  Mountnorris,  and  sic  Frederic  Hamil« 
ton  :  to  the  twoibrmerv  in  regard  of  criminal 
suits  then  against  them  in  the  Casile-Cham- 
her ;  to  the  other,  by  special  command  from 
his  majesty.    But  so  soon  as  sir  Frederic  said 
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he  would  complain  of  the  Earl,  he  made  suit 
to  his  majesty  that  sir  Frederic  uii^ht  come 
over;  which  was  s:ranted.  He  conceives  such 
restraint  to  be  necessary,  and  if  tbnt  be  not 
CQntiimi*d,  it  will  prove  ot  evil  consequence  to 
that  kinicdom. — Parry  wns  questioned  at  the 
Couiicil-Board  for  Misdemeanors,  and,  ta  avoid 
Sentence,  secretly' went  out  of  the  kingdom; 
and  at  his  return,  for  that  and  other  offences, 
was  fined  and  imprisoned  ;  to  the  Sentence 
thereof  he  refers,  and  knovi-s  of  no  other  (hat 
were  imprisfwied,  as  hi  the  Article  is  chargeil. 

,To  tbe  Seventeenth,  be  saitb,  It  is  like  he 
mioht  say,  (for  the  better  encouragement  of  the 
Officers  and  Soldiers  of  the  old  Irish  Army,  io 
discharge  of  tbeir  several  duties)  tliat  bis  ma- 
jesty was  so  well  satis6ed  in  the  way  and  pains 
they  took  in  using  and  practising  of  their  arms, 
that,  io  that  point,  he  would  set  them  as  a  pat- 
tern to  be  imitated  :  and  conceives  it  would 
not  be  ill  if  they  were  so  ;  they  being,  in  the 
opinion  of  those  that  have  seen  them  exercise, 
very  able  and  expert  soldiers.  He  spake  not 
other  words,  or  to  other  purpose. 

To  the  Eighteenth,  be  saah.  When  the  earl 
of  Cork  was  one  of  the  Lords  Justices,  he 
•eized  some  houses  in  Dublin^  pretending  they 
belonj^ed  to  Jesuits  and  Friars,  without  legal 
proceedings ;  which  upon  suits  prosecuted  at 
Council-^ard,  were,  according  to  justice, 
restored  to  the  owners:  but  how  since  em- 
ploved,  the  Earl  of  Strafford  knoweth  not,  but 
endeavoured  the  utmost  he  could  to  maintain 
that  seizure.  Touclung  the  8,000  men,  he  saiih. 
They  were  raised  according  to  the  kins's  war- 
rant, and  that  the  said  Earl  \eti  the  care 
thereof  to  the  earl  of  Onnond  and  others;  and 
what  number  are  Prtftestnnts,  what  papists,  he 
knoweth  not,  but  believelh  such  a  bodjr  cannot 
be  .there  raised,  without  many  papists :  the 
greatest  number  of  the  captains  and  officers 
nre  Protestants,  chosen  by  the  said  Earl.  The 
thousand  men  were  dfawn  out  of  the  old,  to 
make  officers  for  the  new  Army ;  and  believeth 
the  thousand  put  to  the  old  Army  are  Protes- 
tants, in  regard,  by  his  express  order,  no 
Papist  is  to  lie  admitted  there  a  common  sol- 
dier. He  hever  preferred  any  captain;  lieute- 
nant, or  ensign,  to  be  of  that  Army  that  was  a 
Papist,  and  conceives  they  are  duly  paid;  and 
believes  those  newly  raised  exercise  religion  no 
otherwise  than  was  practised  before  the  Earl's 
comini;  t  hither.  I  le  was  a  Commissioner  to  com- 
pound with  the  Recusants  for  their  Forfeitures, 
and  endeavoured  to  be  informed  of  tlie  utmost 
value  of  their  Estates :  in  four  years  lie  brought 
that  Revenue  from  2,300/.  to  between  11  and 
12,000/.  per  annum,  more  than  ever  was  raised 
formerly  in  so  short  a  lime ;  by  which  faithful 
dealini;s  for  his  majesty,  he  procured  the  hard 
opinion  of  the  Recusants  throughout  the  king- 
dom :  That  out  4>f  those  Compositions  be  hath 
paid  near  100,000/.  into  the  Exchequer ;  and 
they  had  no  other  Privilejtes  than  whtit  were 
exercised  in  the  Commission,  and  in  firmer 
like  ComniissioDs,  and  os  arc  in  tlie  present 
gommissiou  to  the  X<ord  Tfcasureri  and  othen. 


To  the  Nineteenth,  he  saith.  The  lastsumiDer 
was  twelve  month*,  when    the  English    an«l 
Scotch  lay  in  the  fields  near  Berwick,  the  JElarl 
und  <  ouncil  of  Ireland  having  a  general  notion 
thereof,  were  in  f  ar  that  the  S;ots  in  UUter 
(being  almost  100,000  in  number)  migbt  be 
drawn  ,  to  side  wiili   the   Co? eoanters ;     and 
advi^in^  how  to  secure  that  kingdom  ;  the  prin- 
cipal ot  the  nation  of  Scotland,  living  in  Ire- 
land, came  to  Dublin,  and  pKitioned,  that  thej 
might  have  an  Outb  whereby  they  might    give 
testimony  of  future  obedience  to  his  majesty. 
Whereupon  an  Oath  was  by  tiie  advice  uf  the 
Council  uf  State  framed,  and  chearfuUy  takes 
by  those  Scotch  gentlemen,  aud  g^oefully  bj 
all  the  nation  in  Ireland,  as  the  Enrl  conceives^ 
to  their  advantage,  and  thesati»fiiciion  of  otlien. 
lie  believes  that  some  were  sentenced  for  re- 
fu<«iog  it,  but  none  were  otherwise  exiled.     Tlie 
Earl,  in  bis  Vote,  said,  Thar  be  would  endea- 
vour that  all  o£  that  nation  should  take  that 
Oath,  or  leave  tlie  kingdom.    All  which  was 
done  by  bis  majesty's  direction  and  approba- 
tion :  And  it  was  not  contrived  to  the  mients 
of  the  Article  charged,  but  to  prevent  their 
adhering  to  the  Covenanters  then  in  openarms^ 
and  not  concerning  the  ceremony  or  govern- 
ment of  the  Church. 

To  the  Twentieth  he  saitb,  That  id  the  year 

1638,  the  Earl  was  in  Ireland,  wiien  prepara* 
tions  were  made  for  war,  and  summons  sent  to 
the  nobility  of  this  kingdom.     In   tli^  ye.a> 

1639,  a  General  was  appointed,  and  an  Army 
drawn  to  the  field,  and  encamped  near  Ber- 
wick ;  wliereby  it  appears  he  was  not  acouui:it- 
ed  that  the  Article  of  Pacificatipn  Imd  been 
broken  on  both  sides,  and  so  distempered,  tbac 
it  was  held  fit  an  army  in  England  should  be 
raised  to  suppress  the  Covenanter»,  if  the 
business  coula  not  with  honour  and  safety 
be  otherwise  composed.  The  said  £ar\  hum- 
bly advised  his  majesty  Ip  call  a  Parliament 
-and  used  many  motives  tbei-cunto.  After  ihe 
Parliamcnl  was  cnlled,  and  before  the  sit- 
ting thereof,  ten  of  the  lords,  and  otder  of  the 
Council  for  fiire ign  affairs  being  assembled,  his 
majesty  then  present,  an  honourable  person  n^ 
lated  the  Covenanters  demands.  It  «\ as  then 
voted  by  all,  Thnt  they  werje  such  p«  miglii  not 
in  honour  and  safety  be  condescended  unto  by 
UU  majesty ;  and  if  they  couhl  not  be  otherwib'e 
reduced,  his  majesty  must  be  constrained  to 
bring  them  to  it  by  force.  The  like  Resolution 
was  voted  after  at  the  Council-Table  by  twenty 
of  the  council.  Whereupon  his  majf  sty  ap- 
pointed a  Council  of  War;  and  it  was  held 
necessary  to  borrow  200,000/.  updii  prod  secu- 
rity, till  the  Supplies  by  the  Parliament  mij;ht 
come  in.  lie  never  said  the  Scotch  nation 
were  Rebels,  but  was  ever  persuaded  that  nisny 
of  tliem  were  most  loyal  subjects. — Those  that 
raised  arms,  when  they  were  at  such  a  distance 
from  his  majesty,  he  miKht  say  they  were  no 
less  than  Rebels  and  Traitors.  Ry  Warrant 
from  the  Lord  Admiral  he  caused  divei-s  «hips 
and  goods  to  be  seized,  but  not  with  an  intent 
to  set  oB  the  war,  but,  as  much  a^  in  him  lay, 
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te  bring  all  to  fatir  accominodadons  wfthont 
•xpeooe  of  blood. 

To  the  Twent^-firsty  he  saitb,  The  Pucificii* 
lioD  WAS  broken  before  he  came  over,  as  in 
f be  Answer  to  the  former  Article:  he  moved 
Lis  majesty  for  a  parliament  in  England,  but 
iiot  with  such  intent  as  in  the  Article,  bat  out 
of  a  desire  to  have  settled  a  right  understand- 
ing between  the  king  and  hu  people.  It  roajf 
be  said,  (thon^  be  reroembereih  it  ndt)  That  if 
the  pariiament  woold  not  supply  his  majesty, 
he  would  serve  kis  majesty  in  any  oiher  lawful 
way ;  besog  weU  aasared  tlMit  his  majesty  wouM 
aot  employ  him,  nor  tiny  man  else^  in  any  other 
bind. 

To  the  TweiitT-Mcondy  he  saith,  According 
to  bis  roajetty's  instructions,  he  did  set  forth  to 
tint  Parhaaseiit  of  Ireland  the  State  of  the  Af- 
fiursy  as  the?  then  stood ;  and  they  freely  gave 
four  Sobsidiesy  as  aa  acknowledgment  6f  his 
goodness  and  happy  goternmenty  as  by  the  act 
mmI  rerooostraooe  appears  in  print.  He  by  his 
ttiiyesty's  direction^  then  gave  order  for  the 
raising  of  8,0dO  men,  who  still  remain  in  the 
king's  pay,  and  were  sent  into  Ulster  to  secure 
cboie  parts,  or  to  land  in  Scotland,  to  divert 
the  earl  of  Argyle,  in  case  lie  joined  with  the 
Covenanters  army  against  the  king.  But  it 
was  mentioned  in*  the  kind's  letter,  3  Msrtii 
1699,  be  had  purposely  given  out,  That  they 
should  join  with  the  king's  army  at  Ben^iek, 
to  colour  other  designs:  But  the  true  cause  of 
their  levying  was  made  known  to  be  as  afore- 
said unto  the  earl  of  Ormond,  sir  John  Bur- 
lace^  and  the  marquis  of  Hamilton,  and  the  earl 
of  Northumberland,  at  the  time  of  the  writine 
the  Letter.  And  he  denies  the  Words  charged 
in  the  Articles,  or  any  other  words  to  such  in- 
tent and  purpose. 

To  the  Twenty-third,  be  saith.  The  matters 
of  the  Parliament  were  no  otherwise  referred 
to  liim  than  to  the  rest  of  the  Ck)uncil :  That 
coming  sick  from  Ireland  about  ten  days  after 
Cl)e  Parliament  were  set,  and  after  the  Treaty 
with  the  eari  of  Dunfermline  and  lord  Lowden, 
Seotch  Commissioners,  was  broken  off,  and  the 
army  preparing,  and  the  parliament  not  sup* 
plying  monies  as  his  majesty  desired,  his  ma* 
jesty  advised  what  might  move  them  to  prefer 
his  supply.  In  det>ate  whereof,  he  humbly  ad- 
vised his  m%esty,  by  a  Message  to  the  house, 
to  lay  down  Ship-money  and  promise  never  to 
demand  it,  and  give  way  to  reverse  the  Judg- 
ment by  a  Writ  of  Error  in  parliament,  and  to 
promise  a  Redress  of  Grievances  when  they 
^ould  be  prepared.  And  secondly,  That  they 
would  presently  af^ree  upon  such  Supply  as 
should  maintain  bis  Army  foe  redoong  the 
Scots  to  their  obedience,  wherein  their  ssfeiy 
and  his  boaoor  was  concerned.  Ilts  mar 
jesty  assented  condhtionaUy,  that  he  miglit  have 
twelve  subsidies :  The  Earl  besought  jiim  tint 
ir  might  not  pass  as  a  condition,  but  to  relin- 
ipiish*  Ship-MoQcy,  and  put  himsc^  upon  their 
aifections ;  and  drew  up  the  Message  iA  writ- 
ing, and  delivered  it  to  Mr.  Secretanf  Vane,  to 
deliver  to  the  Housv  of  Conmoni.  He  desired 
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to  know  if  his  majesty  would  not  take  less  than 
twelve.  His  majesty  answered,  He  feared  less 
would  not  serve  his  occasions.  The  earl  of 
StraAbrd  besought  his  majesty  to  accept  of 
eigiit.  So  bis  majesty  assentc^l,  and  desired 
Mr.  Secretary  to  signify  so  much,  as  occasion 
should  be  offered  :  But  whether  he  did  so  or 
not,  the  said  Eari  knoweth  not.  The  House  of 
Commons  being  in  debate  two  ddvs,  and  not 
resolving,  his  majesty  about  the  5tli  oi  May 
last  cnlled  a  Council  at  7  o'clock  in  the  mom* 
ing :  The  said  Earl  being  sick,  came  late,  and 
was  told,  as  he  remeinbercth,  by  the  earl  of 
Berkshire,  the  kmg  had  declared  hts  resolution 
to  dissohre  the  parliament.  The  earl  of  Strat- 
ford besought  his  majesty  to  hear  the  advice  of' 
his  C/Ouncil,  ami  Brst  of  those  that  were  mem- 
bers of  the  hou*e  of  commons,  by  whom  the 
rest  mig^it  the  better  be  guided.  Mr.  Secre* 
tary  Windebank  smd.  He  feared  the  house 
would  ^rst  be  answered  of  tlieir  Grievances, 
and  voted  for  a  breach  ot  the  pai'lianicnt. 
i\Ir.  Secretary  Vame,  in  opposite  terms,  Siurf, 
Tliat  there  was  no  hope  that  they  would  give 
the  king  a  penny,  and  .tlierefore  absolntcly 
voted  fi>r  a  breach.  And  the  earl  of  Strafford 
conceiting  his  majesty's  pleasure  to  have  ac- 
cepted ei^t  snbsidies  had  been  delivered  to  the 
hoose  of  commons  by  Mr.  Secretary  Vane,  did 
in  bis  turn  deKver  his  Vote  for  breach  of  the 
parliament,  which  otherwise  he  woukl  not  have 
done,  it  being  cAntrary  to  what  he  reserved 
when  he  came  thither ;  and  the  like  opinion 
was  delivered  by  the  rest  of  the  lords,  being 
about  twenty,  except  two  or  three  at  the  most. 
The  Parliament  being  dissolved,  his  majesty 
desired  Advice  of  his  Council  how  Money  miglit  . 
be  raised,  affirming  that  the  Scotch  army  waa 
ready  to  enter  into  the  kingdom :  The  said 
Earl)  in  preseitcc  of  others  in  the  Council,  de- 
livered his  opinion.  That  in  a  case  of  absolute 
and  unavoidable  necessity,  which  neither  woukl 
nor  could  be  prevented  (>v  ordinary  remedies 
provided  by  tlie  laws,  nor  sul  his  ipajebty's  other 
means  sufficient  to  defend  the  commonwealth, 
himself,  or  their  lives  and  estates  from  an  ene« 
my,  without  force  of  arms,  either  actually  en- 
tered, or  daily  expected  to  invade  the  realm ; 
he  conceived  that  his  majesty  was  absolved 
from  ordinary  rules,  and  might  use  (in  a  mode- 
rate way,  as  the  necessity  of  the  cause  would 
permit)  all  ways  and  means  for  defence  of  bioH 
self  and  kingdom ;  for  that  he  conceived  in 
such  extremity,  *  Salus  Populi'  was  *  Suprema 
*  Lex,'  provided  it  were  not  colourable,  nor 
any  thing  demanded  employed  to  other  use, 
nor  drawn  into  example,  when  law  and  justice 
might  take  place  :  and  that  when  peace  wa» 
settled,  repai-ation  was  to  be  given  ro  particu- 
iar  men,  otherwise  it  would  oe  unjust.  This 
was  not  officiously  declared,  but  in  council, 
forced  by  the  duty  of  the  oath  of  a  counsellor, 
whieh  is.  That  he  shall  in  all  things  to  be  mov- 
ed, treated,  and  debated  in  council,  faithfully 
and  truly  declare  his  mind  and  opinion  accord- 
ing to  his  heart  and  conscience :  Which  Oath 
the  said  Barl  took,  wni  humbly  prays  ^r  ' 
4x 


Hlk, 
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lordships  consideratiun  thereof.  He  denies  tlie 
Words  in  the  Article,  or  any  words  to  the  in- 
tent thereby  expressed. 

To  the  Twenty- fourth,  he  saiih,  He  delirer- 
ed  his  opinion  with  such  .cautions  and  resrric- 
tions,  as  in  the  Ah^vver  to  the  precedent  Arti- 
cle ;  and  is  well  assured  his  discourse  at  all 
times  linth  been  without  ill  intentions  to  either 
of  the  huust'S  of  parliament,  \%hicii  he  ever  did 
and  fihall  speak  of  with  ail  reverence.  He  de- 
ities that  he  knew  of  the  publishins;  or  printing 
of  the  Book,  or  who  caused  it  to  be  pnnted  or 
published  ;  ibr  at  that  time  he  was  sick  in  his 
bed,  more  like  to  die  than  to  live. 

To  the  Twenty-fifth,  he  saith,  Ship-Money 
was  levied,  and  adjudged  tfi  be  due,  ))efore  his 
coming  over.  $lieiifi*s  mere  then  calleil  up  as 
before,  and  not  otherwise.  If  any  were  sued 
in  Star-Chnmber,  it  was  without  any  paaticular 
endeavour  of  his.  It  appearing  at  the  Board 
that  the  mayor  and  sheriffs  of  London  had 
been  slow  in  collecting  Sbip-MoneV)  he  saith. 
They  were  but  ministerial,  and  ought  to  e^act, 
and  not  dispute  the  king*$  writs;  and  that  if 
through  their  remissness  the  king  should  be 
Irbs  able  to  provide  for  the  pubhc  safety,  when 
any  foreign  army  was  ready  to  enter  the  king- 
dom, they  mi«lit  deserve  to  be  fined  and  ran- 
Bomc'l :  which  he  spake  more  to  hasten  them, 
thnii  of  purpose  to  advice  any  such  prosecu- 
tirm.  But  drniins  the  other  Words,  being,  un- 
<ler  favour,  such  expn  ssions  as  he  is  not  accus- 
tomed unto. 

To  the  Twenty-sixth,  he  saith,  He  advised 
not  either  of  rho>e  Project*,  being  tlieii  sick  in 
btii;  l^iit  it  being  debated  at  the  t'ouucil- 
Table  whether  it  were  better  for  tMc  king  to 
rais<*  (ri>ld  and  Silver,  or  coin  base  ."Money,  he, 
tor  the  reasons  then  jiiven, delivered  his  c>|)mion 
tor  lh«'  bitter.  Sundry  merchants  adventurers 
coming  to  his  house,  desired  him  to  move  his 
majesty,  then  at  Oallands,  to  release  the  bul- 
lion, ur  uioney  :  He  told  them  he  kr.ew  of  no 
such  thin*:,  and  would  not  med*lle  «it!i  it ;  nor 
would  his  iuMith  permit  hiin  to  go  ahnmd  :  and 
laid.  That  if  by  ilieir  deuylaj;  the  kif.i:  in  such 
a  public  dauiier  the  loan  of  10(>,U00/.  upon 
pood  security,  tlie  king  were  constr.nned,  for 
the  preservation  of  the  Umd,  to  stay  the  b»d- 
lion,  they  luiWit  thank  theuiselveb ;  aiid  the 
city  receiving  so  grttit  a  btncfit  by  residins: 
amongst  them,  they  ni.ide  but  an  unthankful 
acknowledgment  in  such  a  brrait,  to  rcri:ie  tlie 
loan  of  that  j-iim.  The  «.tiliHS  of  the  Mint 
came  t«>  the  Council- i3(Mr J,  «n'i  the  E.\rl  then 
•hewed  a  letter  he  rpc. ivcd  'V>m  the  earl  of 
Ixictstf  r,  wherein  was  rtbicJ  Tluit  ik-  cardi- 
nal iiad  appointed  ^omml^r!o^ers  to  ro  into 
the  merchants 'houses  nt  I'arii,  \n  peruse  their 
»hop-b'»okt  and  accompts,  and  c»  b^  e\ery  mim 
accurtling  to  his  abilitv,  toward-*  rlie  payment 
of  the  king's  army  ;  anct  then  &'ji<l,  'I  hat  it  was 
but  just  for  us  hero  in  EnoUnd  to  bless  God 
ft>r  be  ng  under  a  king  which  cuidd  not  thnik 
upon  ^uch  a  pressing  upou  the  people.  But 
the  Words  in  the  Article,  or  wonls  to  unv  btuh  ' 
iiuaftt,  be  did  not  speak ;  and  canuwt  »uih<i-  ', 


ently  bemoan  himself  to  have  been  in  all  hi^ 
words  so  ill  understood,  or  so  untruly  reported 
as  he  hath  been. 

To  the  Tweuty-sevenlh,  be  saith.  He  per- 
suaded the  gentry  af  that  county  to'nUuw  the 
Tiaioed-Banda  a  month's  pay;  which  tliv'V 
yielded,  and  his  majesty  graciously  acceptc-d. 
It  was  by  Council  of  War,  his  majesty  being 
present,  thought  fit  the  Trained-Hands  should 
return,  save  the  two  r^ments  under  the  com- 
mand of  sir  William  Pennymao  and  sir  Thomas 
Dan  by.  It  was  absented  unto  by  bis  majesty^ 
and  the  great  council  of  peers  then  assembled. 
That  those  spared  should  contribute ;  and  the 
said  Earl  was  commanded  by  them  to  see  it 
done.  Which  was  done  accordingly  by  War- 
rants from  him,  and  from  his  DepQty-Ueute* 
nants,  which  was  much  less  charge  to  the  coun- 
ties than  otherwise.  And  denies  the  other 
particular  in  the  Article  mentioned. 

To  the  Twenty-eighth,  he  saith,  He  was 
lieutenant-general  to  the  earl  of  Northumber- 
land, about  the  l>4th  of  August,  of  10  or  12,000 
foot,  and  52,000  horse,  being  at  Newcastle, 
under  the  command  of  the  lord  Conway  and 
sir  Jacob  Astley,  and  the  rest  of  the  army  ac 
York.  The  said  Earl  went  from  London  on 
the  2Gih  of  August,  notwithstanding  bis  ex- 
treme weakness,  and  came  to  York.  And 
having  received  a  Letter  from  sir  Jacbb  Astley 
that  Xen castle  mas  fortified,  and  that  (hey 
must  be  infamous  bea<)ts  to  lose  it,  and  that  it 
was  fully  secured  ;  and  being  acquainted  with 
several  Dispatches  sent  by  Air.  Secretary  Vane, 
by  his  majesty's  directions,  to  the  lord  Con- 
way, penernl  of  the  horse,  to  oppose  the  pas- 
sage of  the  Scots  over  the  river  Tjne,  the  one 
dated  22  .Aug.,  the  other  23  Aug.,  another  ?4 
Awz.y  another  26  Aug.,  the  substiujce  of  wfacli 
Inciters  are  pivrticularly  mentioned  in  t^e  Au- 
SMcr  to  this  Article:  and  to  the  same  Letter* 
the  said  Earl  referreth  himself. 

1  he  said  Karl,  upon  sight  of  tlus  and  sir  Ja- 
cob Aeiley*s  letter,  hud  reason  to  believe  that 
ull  fitting  preparation  was  made ;  and  then  nn- 
der^tunding  that  if  the  Scotish  Anny  should 
pas>i  the  river,  nut  only  Newcastle,  altogether 
uufortitied  on  the  suuth  J)art,  would  be  losr, 
but  the  said  army  of  11,000  foot  and  5,0(X) 
ijorfe  endangered  ;  and  henrliigtliat  the  Scoijsh 
army  was  di-tresscd  f«T  want  of  victual«,  nrd 
knowing  the  ad\antai:jc  timt  was  in  opposir.^ 
the  passageof  huch  a  river:  Hereupon  the  said 
Earl,  by  a  Letter  dntcd  the  "^tHh  of  Au^iM, 
advihcd  the  lord  Coiuvay,  with  all  the  horse, 
and  at  least  8,000  foot,  and  all  the  cjnnon,  i^ 
mnrcii  and^figiu  with  them  upon  the  pnssoiie  u\ 
tiie  river :  At  which  time  the  said  Earl  had  uo 
charge  of  the  army.  But  the  truth  is,  the  loni 
Ctiir.vay  ha\  ing  not  with  him  all  the  biorse,  and 
ni»t  ab\;\e  1,500  foot,  and  only  some  part  of 
tlie  ciuinon,  was  iu  a  posture  to  fight  for  the 
pus>;vje  before  tVe  said  letter  of  advice  came, 
which  he  received  not  half  an  hour  before  the 
Udht  besao,  and  proceeded  according  to  bis 
mvn  judgment,  and  his  majesty's  said  general 
direciion.     And  afierwards^  tbnt  b,  about  tUe 
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OOlh  of  August,  and  not  before,  the  said  Earl 
took  upon  him  the  charge  of  the  Army  at  Dar- 
linj^ton,  and  brought  it  lu  York  to  he  bupplied 
with  neces«Kiric4  that  they  wanted,  and  purpos- 
ed to  have  staid  where  they  were  quartered. 
But  hearing  from  many  hands  that  there  was  a 
purpose  to  question  ))im  m  pniliainent,  and  his 
majesty  having  given  him  hherty  of  &tnyii)g 
there,  or  coming  away,  he  left  ihe  charge  of 
the  army  with  ih€  lord  Conway,  and  oilier  of- 
'ficers,  as  his  majesty  had  directed,  and  rnme 
to  London  on  Monday  the  9(h  ;  and  the  11th 
of  November  was  put  uuder  restraint,  and  so 
hath  ever  since  remained.  And  saith.  That 
the  town  of  Newcastle  was  no  way  under  liis 
care.  And  a?  to  other  matters,  whereto  by 
law  he  ougiit  to  answer,  and  hnth  not  answer- 
ed, he  saith,  He  is  not  guilty  of  them,  or  any 
of  them,  in  such  manner  and  form  as  in  the 
said  Article  is  expressed  ;  and  humbly  prstycth 
a  conveni^iit  time  for  making  his  Proofs,  iuul  to 
justify  and  maintain  his  actions  in  Ireland  by 
sight  of  his  majesty's  Warrants,  Records,  and 
witnesses  in  that  kingdom ;  and  that  if  any 
mistake  be  in  his  Answer,  it  rooy  be  amended. 

And  this  the  said  Earl  hopeth,  that,  upon 
equal  construction  of  his  words  and  actions,  he 
shall  appear  free  from  any  great  and  heinous 
offences  wlierewith  he  is  charged  :  And  how- 
soever it  shall  please  God  to  dispose  of  him,  he 
shall  ever  pray,  that  hy  their  lordships  great 
wisdom  and  prudence,  the  affections  of  his 
majesty,  and  duly  of  his  subjects,  may  this 
parliament  be  so  surely  knit  together,  Jis  may 
by  God*5  blesbing  lastingly  tend  to  the  pros- 
perity and  flouri  Jiing  estate  both  of  king  and 
people. 

The  Tuial.* 

The  place  appointed  for  the  Trial  was  the 
great  Hall  in  Westminster,  where  there  was  a 


•  "  Much  time,*'  says  lord  Clarendon,  "  was 
spent  in  consideration  of  the  miMiiier  of  the 
trial ;  fur  they  could  find  no  precedent  would 
fit  their  case:  Whether  it  should  be  in  the 
house  of  peers  ?  which  room  was  thought  too 
little,  for  the  accusers,  witnesses,  judges,  aod 
spectators:  Who  should  prosecute?  Whether 
members  chosen  of  the  commons,  or  the  king^s 
council  ?  Whether  the  bishops,  which  were  24 
in  number,  and  like  to  be  too  lender-hearted  in 
matter  of  blood,  and  so  either  to  convert  many 
or  inci'ease  a  dissenting  party  too  much,  should 
have  voices  in  the  trhil !  Whether  those  who 
had  been  created  peers  since  the  accusation 
was  carried  up,  should  be  admitted  to  be 
judges?  And  lastly,  Whether  the  commoners 
who  were  to  be  present  at  the  trial,  should  sit 
uncovered  ?  and,  whether  any  members  of  the 
house  of  commons  should  be  examined  at  the^ 
trial  on  the  behalf  of  the  Earl  ?  who  had  sent  a* 
list  of  names,  and  desired  an  order  to  that 
purpose. — After  much  debate  it  was  agreed, 
that  ttie  Trial  should  be  in  Westminater-hall, 
where  seatit  should  be  built,  for  the  reception 
of  the  whole  House  of  Commons,  which  toge- 
titer   with  the  Speaker  should  be    present: 


tlirone  erected  for  the  king,  on  each  side  thereof 
a  cabinet  eiiclo&ed  about  with  boards,  and  be- 
fore v^ith  a  terras.  Before  that  were  the  seaU 
for  the  Lordi»  of  the  upper  lM>r:se,  and  s;uk»  of 
wool  for  the  Judges;  btfure  ihem,  ten  stages 
of  seats,  extending  farther  than  the  niidsi  yf 
the  HjH,  for  the  gentlemen  of  ll»e  house  of 
coininons  :  at  the*  end  of  all  was  a  <U'sk  tio^cd 
about,  and  set  apart  fur  the  Lord  Lieutenant 
and  his  counsel. 

March  52. 

Monday  mominj;  about  st^vcn  of  the  clock  he 
came  from  the  'Tc^vtr,  accompanied  *%iili  six 
barge?,  wherein  were  100  soldiers  of  the  'J  orter, 
nil  with  partizans,  for  his  guard,  and  50  pair  of* 
oars.  At  his  landing  at  Westminster,  there  he 
was  attended  with  '200  of  the  Tr.iined-iJands  ;  • 
and  *weiic  guarded  by  ih&m,  into  the  Hall. 
The  entries  ut  \Vhi:e-h«ll,  Kinq-strecr,  and 
Westroiniter,  were  guarded  by  the  c<»h«^libie» 
and  watchmen,  from  four  of  the  clock  in  tli« 
morning,  to  keep  away  all  base  .utd  idlcpei-soub. 

The  king,  queen,  and  prince,  came  to  the 
hou\e  about  ome  of  the  clock,  but  kept  them- 
selves private  within  their  chisets,  only  (he 
Prince  came  out  once  or  twice  to  the  Cloth  of 
State  ;  so  thatlhe  king  saw  and  heard  all  that 
parsed,  but  was  seen  o?  none.  Some  give  the 
Reason  of  this,  from  the  received  practice  of 
Eugland  in  such  cases  :  others  say,  that  th« 
lords  did  intrcat  the  king  eitlier  to  be  absent, 
or  to  be  there  privately,  lest  pretensions^  might 
be  made  hereafler,  that  his  being  there  was 
cither  to  threaten,  or  some  otherwise  to  inter- 
rupt the  course  of  justice:  a  third  sort,  That 
the  king  was  not  wiHing  to  be  accessary  to  the 
Process  till  it  came  to  his  part,  but  rather  chose 
to  be  present,  that  he  might  note  and  under- 
stand what  violence,  rigour,  or  injustice  hap- 
pened. 

for  they  then  foresaw,  that  they  might  be  put 
to  another  kind  of  proceeding  than  that  they* 
pretended ;  mid,  though  with  much  ado,  they 
consented  to  sit  uncovered,  lest  such  a  Httle 
circumstance  might  disturb  the  whole  design. 
— For  the  prosecatiqn,  they  had  no  m^id  to 
trust  the  king*s  council;  Mho  neither  knew 
their  secret  evidence,  nor  bein^  informed,  were 
like  to  apply  and  press  it  so  vigorously  as  the 
business  would  require:  and  therefore,  they, 
appointed  that  Committee  which  had  prepared 
the  Charge,  to  give  in  the  Evidence,  and  in  the 
^name  of  ail  the  Commons  of  England,  to  prose- 
*cute  the  Impeachment. — For  the  Bishops ;  after 
many  bitter  invectives ;  and  remembering  the 
faults  of  particular  persons ;  and  the  canons 
which  seemed  to  involve  the  whole  body ;  with 
sharpness  and  threats:  They  took  the  case  to 
be  so  clear  upon  an  old  canon  (the  only  one 
they  acknowledged  for  Orthodox)  that  *  Cleri- 
'  cus  non  debet  interesse  sanguini,'  that  the? 
were  content  *  to  refer  that  to  the  house  of 
'  peers,  as  proper  only  for  their  determination.' 
And  this  they  did,  not  upon  any  confidence 
they  had  in  the  matter  itsel  f,  whatever  law,  or 
reason,  or  caaon  they  pretci:  ded ;  or  in  the  lorda, 


Mr.  Maxw«U|  whether  the  axe  should  be  car- 
ried beford  him  or  no  ?  Who  did  aufe  ver.  Thai 


1415]    STATE  TRIALS,  ICCoAttEsI.  l6iO.^Tnal  ^ iht  E^l  qf  Sir^ord,    [MIC 

When  the  Lieutenant  entered  the  HaU| 
the  poiter  of  the  Hall  (whose  ottce  k  is)  asked 

the  major  part  of  wliom,  wlien  any  diifereiice 
of  opinion  was,  alwavs  dissented  from  their  de- 
signs :  but  that  they  bad  a  trick  of  doing  Uieir 
business  by  intimation ;  and  had  a  sure  friend 
amongst  the  bishops,  who  had  promised  them 
seasonably  to  free  them  of  that  trouble. —  I'hey 
would  not  trust  their  lordships  own  inclinations 
with  the  other  point^of  the  new  barons,  which 
they  knew  would  be  controverted  ;  but  in  plain 
terms  demanded,  '  that  no  peers,  cremed  since 

*  the  day  upon  which  the  earl  of  Strafibrd  was 
'impeached  of  High  Treason,  because  they 
'  were  involved  as  Commoners  in  the  making 
'  that  accusation,  should  sit  as  judges  nt  his  trial.' 

*'  Fur  the  Earl's  demand,  '  of  an  order  to 
'  eiamioe  some  members  on  hi«  behalf,  upon 

*  matters  of  fact,  -at  his  trial;'  after  a  long  de- 
bate, they  left  it  only  in  the  power  of  the  per* 
sohs  themselves  nho  were  nocninated,  to  be 
examined  if  they  would,  not  without  some 
smart  animadversions,  that  they  should  take 
heed  what  they  did,  and  refused  to  enjoia  them ; 
though  the-same  had  been  done  at  their  desire, 
for  the  lords  of  the  council :  but  that  was  against 
the  Earl,  and  so  the  less  to  be  considered. 

''  The  Lords,  in  the  absence  of  the  Lord 
Keeper,  who  was  very  sick,  made  choice  of  the 
earlof  Arundei  to  preside  and  govern  the  Court ; 
being  a  person  notoriously  disa(T«>cte<l  to  the  earl 
of  Strafford.  And  fur  tlie  fi;reat  business  of  the 
Bishops,  tliey  were  saved  the  labour  of  giving 
any  rule,  which  it  may  be  would  have  troubled 
them,  by  tl»e  bishop  of  Lincoln's  standing  up, 
and  inoviiig,  on  the  behalf  of  himself,  and  his 
brathren,  '  that  iltey  might  be  excused  from 

*  being  present  at  the  Trial,  being  ecclesiasti- 
'  cal  persons,  and  so  not  to  hnve  their  hands 
'  in  blood ;  and  such  otlter  reasons,  as,  when 

*  they  are  examitiwl,  will  not  be  found  of  very 
^  great  weight/ — ^The  example  of  the  Bishops, 
prevailed  with  some  loros,  who  had  been 
created  since  the  Accusation,  to  quit  ilieir  rittht 
of^JQ^g*"g  ;  »nd  amongst  them,  the  lord  Little- 
ton, who  had  been  made  a  baron  upon  the  de- 
sire of  tlie  e»rl  of  Strafford,  for  tliat  only  reiisun, 
that'^^he  professed,  <  If  he  were  a  peer,  he 
<  w(»uld,  and  indeed  be  could,  do  him  notable 
'  service,'  was  the  drst  who  quitted  his  right  to 
judge,  because  he  had  been  a  commoner  when 
the  Accusation  was  first  brought  up :  but  they 
who  insisted  upon  their  right,  as  the  lord  Sey- 
mour, and  others,  and  demanded  the  judg- 
ment of  the  house,  were  no  more  disturbed, 
but  exercised  the  sumo  power  to  the  end,  as 
any  of  the  other  lords  did  ;  and  so,  no  doubt, 
might  the  Bishops  too,  if  they  would  t  fur, 
thouu.h  there  might  be  some  reason  for  their  ab- 
sence, when  ti>e  Trial  tvas  according  to  law, 
before  and  by  his  peers  only  ;  yet,  when  that 
Judgment  was  waved,  and  a  Bill  of  Attainder 
broutjlit  nj»ain-t  him,  their  voles  in  that  Bill 
were  a^  n  .  essary  nnd  essentinl,  as  of  any  other 
of  the  louis.  And  it  may  be,  their  un>eason- 
able,  voluntary,  unjust  quitting  it  then,  made 


many  men  less  solicitous  for  the  deCeace  of  their 
right  afterwards. 

«  On  Monday,  the  SSnd  of  March,  the  Eari 
of  Strafford  was  brousht  to  tl^  bar  in  West- 
minster-hall ;  the  lords  sittinc  in  the  middle  of 
the  Hail  in  their  robes;  and  the  oomnoDCfSy 
and  some  strangers  of  quality,  with  the  Soottisli 
commissioners,  and  the  committee  of  IreJand, 
on  either  side;  there  being  a  close  box  made 
at  one  end,  at  a  very  convenient  distance  (or 
bearing,  in  whidi  the  king  and  queen  aate  m- 
taken  notice  of:  his  majesty,  out  of  kindiicss 
and  curiosity,  desiring  to  hear  all  that  could  be 
alledged :  of  which,  I  believe,  be  afterwards 
repented  himsdf;  when  bis  having  been  pre- 
sent at  the  trial,  was  alledged  and  utced  u» 
him,  as  an  argument  for  the  passing  the  Bill  ol 
Attainder.'' 

llie  foUowiiigare  Mr.  Laiog's  reAectkma  opoo 
this,  transaction  :  **  While  the  treaty  was  thna 
protracted,  the  fate  of  Strafford  waa  detem-ineil 
in  parliament.  An  endeavour  to  subvert  the 
fandamenul  laws  was  a  species  of  constnirtive 
treason  till  then  unknown,  and  was  established 
on  fdcis  which  were  either  indifferent  in  them- 
selves, or  insufficient  separately  to  consiitata 
such  crime.  Whetlier  from  the  novelty  of  the 
accusation,  or  from  the  defective  natore  of  the 
evidence,  a  bill  of  attainder  was  neceasary  to 
reach  his  devoted  head.  Charles,  who,  accoid- 
ing  to  the  ordinary  dispensation  of  justice,  might 
have  remained  a  silent  spectator  of  his  ftite,  was 
reduced,  by  the  bill  of  attainder,  to  the  crael 
alternative  of  becoming  accessary  to  tlie  desth 
of  a  favourite  minister,  endeared  by  his  services, 
or  of  involving  himself  in  a  ruptare  with  par- 
liament, and  in  a  civil  war,  while  be  was  vapre- 
pared  for  the  event.  As  a  constitutional  pre^ 
cedent,  the  attainder  of  Strafford  is  surroonded 
with  difliculties.  Were  an  act,  declantory  of 
treason,  to  be  restrained,  on  the  one  hand,  with- 
in the  limits  of  the  established  law,  a  states- 
man, secure  from  the  stroke  of  justice,  might 
conspire,  with  impunity,  to  subvert  the  funda- 
mental laws  of  the  cooetitution,  which  impliea 
no  treasonable  design  against  tht;  crown ;  yet, 
OA  tiic  other  hand,  an  act  dechiratory  of  new 
crimes  might  ultimately  recoil  on  the  people 
themselves ;  and  a  servde  parliament  might  m- 
dulite  the  ambition  or  the  resentment  of  a  mi- 
nister, by  the  attainder  of  every  opponent  whoaa 
ho  hated  or  feared.  Theevideoce  against  Straf- 
ford was  defective,  however,  as  it  indicated 
rather  his  advice  and  opinion,  than  a  concerted 
design  to  render  Charles  independent  of  pariia^ 
ment :  but,  as  mercy  is  not  the  attribate  of  coU 
Icctive  bodies,  he  suffered,  without  legal  evi- 
dence, from  the  violence  of  his  accnscrs,  and 
the  secret  conrictinn  or  the  (ears  of  his  judges. 
The  apprehensions  of  his  escape  if  the  trial  were 
interrupted ,  seem  to  have  first  suggested  the  biU 
for  preventing  the  dissohition  of  pafliaiaent 
without  its  own  coufent." 
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the  king  had  expreisly  forbiddeo  it :  nor  was  it 
the  custom  of  Eugliiiid  to  use  that  ceremoDj, 
byt  only  when  tl^  P^^^y  accused^  was  to  be 
put  upon  his  jur^.  Those  of  tlie  Jif)per  hoase 
did  sit  with  their  beads  covered,  those  of  the 
lower  house  uncovered.  The  Bishops  upon  the 
Saturday  before  did  voluntarily  dechne  the 
giving  of  thetf'  snfTrages  in  matters  criminal^ 
and  of  that  nature,  according  bo  the  provision 
of  the  Canon  Law,  and  practice  of  the  kingdom 
to  this  day  ;  and  therefore  would  not  be  pre- 
sent :  yet  withal  they  gave  in  a  Protestation, 
that  their  absence  should  not  prejudice  them  of 
that  or  any  other  privilege  competent  to  them 
us  the  lords  spiritual  in  parliament ;  wliich  was 
accepted. 

The  earl  o(  Arurndtl^  as  Lord  High  Steward 
of  EngUind,  sat  apart  by  himself,  sad  at  the 
Lieutenant's  entry  commanded  the  liouse  to 
proceed.  Mr.  Pym  being  Speaker  of  the  Com- 
mittee for  his  accusation,  gave  in  the  same 
Articles  which  were  presented  at  his  last  being 
before  the  Upper  itouse  ;  which  being  read^ 
his  Aeplies  were  sabjoined  and  read  also,  the 
very  same  which  were  presented  before  in  the 
Upper  House.  Some  give  the  reason  of  this, 
because  the  Lower  House  had  not  beard  those 
Accusations  in  public  before  ;  others,  that  the 
formality  of  the  process  required  no  less :  how- 
ever, thftt  day  was  spent  in  that  exercise. 

The  Queen  went  from  the  house  about  eleven 
of  the  clock ;  the  King  and  Prince  staid  till 
the  meeting  was  dissolved,  which  was  after 
two.  The  Lieutenant  was  sent  to  the  Tower 
by  his  guard,  and  appointed  to  return  upon 
Tuesday  at  nine  of  the  clock  in  the  monuog. 
The  croud  of  people  was  neither  great  nor 
troublesome ;  alt  of  them  sainted  him,  and  he 
them,  >iith  great  humihty  and  courtesy,  both  at 
his  entrance  and  at  his  return  :  therefore  let 
fame  pretend  what;  it  please  about  the  malice 
and  oiscontent  of  the  multitude,  *  That  if  he 
'  pass  the  Stroke  of  Justice,  they  will  tear  him 
*  m  pieces  ;*  yel  I  sec  tliere  is  more  in  rumour 
than  in  sight  and  appearance ;  and  in  this 
report,  as  in  all  others  of  this  nature,  more  is 
thrust  upon  the  vulgar  (who  setm  as  well  fear- 
ful of  punishment,  as  exempt  from  it,  for  all 
their  great  number)  than  they  do  justly  deserve. 

March  33. 

«  On  Tuesday  in  the  morning  be  came  aeeom- 
panied  as  before  to  Westminster ;  and  having 
staid  in  the  Exchequer-Chamber  till  nine  of  the 
clock,  the  king,  queen,  and  prince  came  as  be- 
fore upon  the  first  day. 

Then  Master  Pym  being  called  for,  aggra- 
vated the  Ciiarga,  which  was  given  the  day 
before,  by  a  very  ample  Speech.  It  is  impos- 
sible to  call  to  mind  all  the  hyperboles,  the 
flashes,  and  superlative  expressions  that  he 
used ;  the  main  points  were,  That  it  was  Trea- 
son far  beyond  the  reach  of  worda,  that  he  the 
Lieutenant,  a  nati\'e  sal^ect  and  a  peer  of  Eng- 
land, the  prime  governor  of  Ireland,  the  com- 
mander of  his  majesty's  forces,  and  a  Protes- 
laiitin  religiooyskouul  have  iq  each  an  impivnia 


and  gross  manner  recompensed  liis  sMJesty's 
favours,  abused  his  goodness,  and  drawn  all  his 
dominions  into  haaard  aud  peril  of  their  reli- 
gion, lives,  goods,  and  privileges :  That  one  of 
these  faults  alone  had  been  enough,  aitd  too 
much,  for  the  fulfilling  of  the  exorbitancy  and 
wickedness  of  anv  one  man;  and  that  no  pu- 
nishment could  be  thought  upon,  sufficient  to 
expiate  crimes  of  such  a,  transcendent  nature. 

The  Liiutenanty  with  iw  less  moderation 
and  wisdom  than  the  other  with  heat  and  pas- 
sion, spake  to  his  own  defence;  aad  that  with 
such  a  measure  of  eloquence  end  livelihood, 
that  his  very  enemies  were  affected  ^ith  it,  and 
do  marvellously  report  of  it.  He  modestly  re- 
counted his  services  done  to  the  king  and  crown 
of  England,  his  endeavours  for  advancement  as 
well  of  the  honour  as  pomroodity  of  both  king- 
doms in  generel,  but  in  particular  that  of  Ire- 
land; how  he  had  engreutened  and  advanced 
the  king's  reveiMies  there,  restored  the  Church's 
maintenance,  suppressed  the  Outlaws,  esta- 
blished obedience  to  royal  authority,  aad  impe- 
dited  the  tyranny  and  usurpation  of  greater 
ones  over  the  Commons.  And  for  the  effect-' 
ing  of  nil  these  actions,  he  mentioned  himself 
the  most  weak  and  meanest  instrument,  with  a 
wonderful  prudence,  in  a  middle  way,  betwixt 
the  affectation  of  baseness,  or  dejectedneas,  and 
arrogance. 

Master  Pym^  after  the  close  of  his  Speeob, 
told  him  that  there  were  three  new  Articles  ad- 
joined (by  sn  afber-searcb)  to  his  Charge  ;  and 
desired  that  be  might  presently  reply  to  the 
same. 

Wiiereunto  the  Litrntentrnt  answered.  It  was 
ver?  strange,  that  after  the  close  of  the  process, 
and  when  matters  were  come  to  bt  scanned, 
and  examined  by  proof,  that  ant  Mw  charge  ' 
should  be  given  in ;  yet,  lest  he  shmjd  seem  to 
decline  the  maintenance  of  his  own  innocency, 
and  the  ju»t  defence  of  his  honour,  he  was  most 
willing  to  hear  them,  and  have  them  alledged, 
provided  that  a  convenient  time  mi^ht  be  as- 
signed him  to  make  his  Replies  against  them, 
as  be  bad  done  to  the  other  giTen  in  before. 

But  Master  Fym  excepted  against  this,  and 
told  him,  that  the  house  aid  conceive  it  to  be 
dancerous  to  grant  any  farther  prorbgation. 

Upon  this,  the  Lords  of  the  Upper  House 
(who  did  not  think  it  fit  as  yet  to  Toice  any  par- 
ticular in  the  audience  of  the  house  of  vom- 
raons)  did-  retire  themselves,  and  after  a  pretty 
time  of  stay  thev  returned  and  declared,  that 
the;fr  had  found  the  Lientenant's  suit  to  be 
equitable,  in  desiring^  of  further  time  for  an- 
swering: yet  seeing  the  Articles  themselves, 
neither  for  number  nor  weight,  seemed  to  be  of 
that  imporunce,  but  that  he  might  furnish  out 
a  present  Answer,  they  thought  it  fitting  to 
grant  no  delaiy. 

The  lAeutenant  then,  entreatmg  them  to 
pass  by  and  pardon  the  weaknesses  of  his  ex- 
temporary Answers,  desired  to  hear  the  Articles 
read,  which  were  these : 

*  First,  That  he  had  within  these  two  years 
*  withdrawn  40,000^.  sterling  from  theExche- 
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'  quer  in  IrcUnd,  and  employed  it  to  liin  own 

*  liiivate  u«»e».' 

•  Secondly,  That  in  ilie  be^inniufij  of  liis  go- 
^veiitinent,  the  GairUunsin  lielund  had  been 

*  uiaintuMicd  by  the  Knslij'h  Treasury.* 

'  Thiriliy,  'luat  \w  hnd  advanced  popish  and 
'  inrainou«r  persons,  as  the  bishtip  of  Walcrford 

*  and  others,  to  tlit  prime  roonis  ui  tlie  c.iurch 
*ol  Ireland/ 

To  the  Fin»t  he  answered,  That  30,000/.  wrre 
set  apart  lor  the  kiii^'s  l^te  service,  at  his  ov^n 
most  bpeciid  aiidmo^l  [>crempiory  commands; 
for  whici)  he  piodaccd  iho  kick's  own  Letter, 
already  approved  as  \\\%  ucquiitance  at  the  £]k- 
chequer  bourd  in  Ireland. 

To  the  ^^t  cond,  T^iut  at  the  lieginning  of  th-U 
Cliurge  against  liim,  aa  ever  before  hib  tiiue,  the 
Ciarriaons  had  been  burdenbom  to  tiie  kingduiu 
of  England  :  but  that  lie  hud  w)  improved  it, 
aud  settled  tlie  king's*  Revenue  there,  that  the 
like  is  uut  \Ki  be  heaui  \\\  ail  the  time:i  that, 
are  bv-past:  tbr  which,  if  the  best  endeavours 
of  a  bubject  niuy  justly  expect  any  reward  from 
liis  kin^  uiui  country,  he  craved  leave  to  tluuk 
that  he  rat  tier  de>erved  many  thanks,  than  il.e 
Ica^t  puni>t.u)cnt. 

lo  Uic  iiiird.  He  appealed  to  all  the  CUrizy 
in  Irdaiid,  if  ever  he  had  taken  upon  hiiu  any 
particular  meddling  in  advancing  their  Church- 
mea,  or  wljether  he  li:;d  done  any  thing  cou- 
cerning  such  atfairs,  but  upon  tliv  special  ad- 
vice and  desire  of  tlie  be^it  and  wisest  of  their 
number.  lor  his  part,  when  he  befriended  the 
bishop  of  Watcrfurd,  lie  conceived  of  him  as  a 
man  of  integrity  and  learning,  ht  for  such  an 
employment ;  nor  was  thcTe  then  the  leuht  sus- 
picion of  those  mon&tioiis  impieties,  wbetcwith 
he  was  after%vards  charged  ;  that  he  h«d  now 
justly  suflfered  tor  the  sutne,  and  that  he  hoped 
they  would  not  lay  anecc^.^ty  upon  him  to  pro- 
phesy and  divine  of  the  future  conditions  and 
deportments  of  men.  For  others  of  the  Church, 
suspected  of  Popery,  be  knew  none  such,  but 
should  answer  to  the  particulars  so  far  as  they 
concerned  him,  when  they  should  happen  to 
be  aliedged. 

After  tliis  the  House  dissolved  for  that  night, 
tl)e  king's  majesty  and  the  prince  having  staid 
all  the  time :  and  the  Lord  Lieutenant  was  ap- 
pointed to  come  thither  again  on  Wednesday 
morning ;  at  which  time  they  are  to  proceed 
to  the  hrst  Article,  to  give  an  oath  to  the  Wit- 
nesses, and  to  examine  all  the  Proofs  whereon 
the  process  was  builded. 

It  will  be  a  very  hard  matter  for  him  to  ex- 
pect every  man*8  testimony,  and  to  giie  his  An- 
swers, either  for  fall  satisfaction  or  diminution 
of  ail  objections ;  which  way  of  proceeding  will 
spend  at  least  a  fortnight,  if  not  a  greater  space 
of  time;  yet  \i  is  thought  the  Lower  House  are 
impatient  of  delays.  The  expectations  are  ex- 
ceeding various  and  different  about  the  event  of 
this  great  action  :  some  think  it  wdl  be  impos- 
sible to  escape  the  many  and  great  Accusations 
laid  to  his  Charge;  others,  and  that  the  greater 
number  too,  are  of  opinion  that  he  will  l»e  in 
no  hazard  of  his  life,  and  that  it  iviil  not  be 


possible  to  bring  him  into  the  compass  of  trea- 
MMi  (*  quod  tam  nitsere  cupio  ul  mtn  credam)/ 
His  adverse  party  is  so  u  re  at,  and  so  f«ir  inter- 
ested both  in  point  of  salety  and  honour  against 
liim,  that  *  flectere  si  ne(}U(-unt  superob,  ^'c. 
notbinie  will  be  left  une^s^iyed,  that  may  .icce- 
leratehts  ruin. 

He  hatli  all  this  time  carried  himself  coura^se- 
ously,  to  the  admiration,  and  wirhal  h>  mode- 
rately, that  It  is  to  lite  great  »ati»fttCtion  of  his 
very  enemies :  so  that  he  seems  neither  dejected 
with  fear,  nor  to  oflftfct  boldness  with  confi- 
dence, but  to  carrv  himself  with  that  constancy 
and  resolution,  which  his  iouocenry  and  biave 
parts  do  promise. 

The  Iribh  Commi^^i oners  here,  have  hitherto 
abstained  from  giving  in  any  Keuionstrance 
ai^ainst  the  Lieutenant,  and  do  still  plead  ti« 
huve  an  immediate  dependHnce  from  the  kioz, 
and  not  from  the  parliament  ol  I. inland. 
Theie  wa<»  a  report  that  li.e  pailiumtnt  of 
Ireland  had  sent  a  Protrsiution  :i)^inst  the  act 
made  the  hist  year,  for  the  kine'»  Suuply  in  his 
lAficdition  against  the  Scots,  n^  a  thm^  which 
was  violently  in  part,  una  in  pait  surreptitiously 
obtained  from  them  :  but  I  have  learned  this 
to  be  an  untruth.  I  laul  almost  forgotten  one 
passage  of  Mr.  Pym,  who  in  the  aegravalion  of 
the  L.ieutciiant's  Faults,  had  this  expression. 
That  he  was  like  the  Whore  in  the  Proverb^ 
'  He  w  iped  his  mouth,  and  with  a  brazen  face 
*  said  he  had  done  no  evil.' 

To  this  the  noble  lord  replied.  That  he  wish- 
ed his  innocence  might  not  be  taken  for  impu- 
dence ;  that  be  hoped  shortly  to  clear  himself 
of  all  those  foui  aspersions  which  his  malicious 
enemies  had  cast  upon  him  ;  and  he  was  very 
confident  that  he  shoidd  give  the  hunouralde 
houses  full  satisfaction  concerning  bis  life  hi- 
therto, and  thought  of  nothing  more  hereafter 
than  to  retire  himself  from  all  pubhc  employ- 
ments. 

Mr.  Pym  gave  at  this  a  great  shout,  and  de- 
sired the  house  to  take  notice  what  an  injury 
he  had  done  to  the  honourable  house  of  com- 
mons, in  calhng  them  bis  *  malicious  enemies/ 

Whereupon  the  Lieutenant  falling  down 
upon  his  Knees,  humbly  besought  them  that 
they  would  not  mistake  him ;  and  withal  gave 
a  large  panegyric  of  tiieir  most  just  and  mode- 
rate proceedings,  protesting  that  if  he  him- 
self had  been  one  of  the  house  of  commons,  (as 
he  had  the  honour  once  to  be)  he  would  not 
have  advised  them  to  have  done  otherwise 
against  his  dearest  friend  :  .but  withal  told 
tliem,  thathe  might  justly  say  he  had  his  own 
un-friends,  which  he  hoped  in  time  to  make 
known.  Nor  did  he  all  this  time  speak  one 
bitter  word  agaiust  Mr.  Pym,  though  justly  in- 
censed ;  which  hath  infinitely  advanced  his  re- 
putation. 

I  have  been  a  daily  bearer  of  these  Proceed- 
ings against  this  great  personage  now  upon  the 
stage,  therefore  do  presume  I  can  give  a  reason- 
able account  thereof.  The  Book  of  his  Chaise 
is  extant  in  print;  so  it  shall  be  needful  for  me 
only  to  name  the  Articles^  as  they  were  canvaa- 
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sed,  and  ikose  designed  by  the  house  of  Com- 
iiions  to  be  his  Accusers :  which  were  thesfe 
that  follow : 

The  Names  of  his  Accusers, 

Pym,  Glyn,  Maynard,  Whitlock,  lord  Digby, 
St.  John,  Palmers,  sir  Walter  £arle,  Stroud, 
Selden,  Hampden,  &c. 

One  of  these  began  the  Speech ;  the  rest, 
after  their  eolleaeue  hath  done,  follow  in  their 
turn:  so  that  he  hath  all  of  them  to  wrestle 
a^nst,  and  yet  su$ciently  able  for  them  all ; 
though  by  his  agitatioo  his  spirits  are  much  ex- 
hausted. 

Mr.  Glynf  after  a  large  flourish,  on  Wednes- 
day, told  the  lords.  That  the  lord  Strafford  was 
impeached,  not  with  simple,  but  accumulative 
Treason  :  for  though,  in  each  particular  Arti- 
cle, such  a  monstrous  crime  could  not  be  de- 
prehended  :  yet  when  all  was  conceived  in  the 
mass,  and  under  one  view,  he  should  be  un- 
doubtedly found  the  most  wicked  and  exorbi- 
bant  traitor  that  ever  was  arraigned  at  the  bar. 
He  added.  That  his  Charge  was  for  intending 
U)  subvert  and  change  the  fundamental  laws, 
liberties,  and  privileges  of  both  kingdoms,  and 
to  introduce  an  arbitrary  and  tyrannical  form 
of  government.  This,  he  said,  could  not  ap- 
pear but  by  the  fruits,  which  were  either  in  ex^ 
pression  or  action.  The  expressions  were 
four: 

First,  That  before  several  Witnesses  he  had 
said  at  York,  *  That  the  king's  little-finger 
^  should  be  heavier  to  them  than  the  loins  of  the 
*  law/ 

To  this  the  Lieutenant  replied,  That  having 
spoken  sufficiently 'before  to  his  justification  in 
general,  he  would  moreover  add  these  few 
words,  by  their  favours  :  That  it  did  strike  him 
to  the  heart  to  be  attached  of  such  a  %vicked 
crime,  by  such  honourable  persons  ;  yea,  that 
it  wounded  him  deeper,  in  regard  that  such 
persons  who  were  the  companions  of  his  youth, 
and  with  whom  he  bad  spent  the  best  of  his 
days,  should  now  rise  up  in  judgment  against 
him  :  yet  he  thanked  God  for  it,  it  was  not 
guili,  but  grief,  that  so  much  troubled  him.  He 
added.  That  it  was  a  wonder  how  he  had  gotten 
strength  sufficient  in  such  infirmity  of  body, 
and  such  anguish  of  mipd,  to  collect  his  thoughts, 
and  say  any  thing  at  all  for  himself;  but  the 
Almighty  God,  who  knows  him  to  be  innocent, 
bad  furnished  him  with  some  abilities  to  give 
testimony  to  the  truth,  and  to  a  good  consci- 
ence :  He  therefore  intreated,  that  if  either  in 
judgment  or  in  memory  he  should  at  any  time 
fail,  it  mi«;ht  be  imputed  to  his  great  weakness. 
And  although  the  gentlemen  his  Accusers 
should  seem  more  ready  in  their  Accusations 
than  himself  in  his  Defence,  yet  that  might  not 
prejudice  his  cause;  who,  in  very  unequal 
terms,  had  to  do  with  learned  and  eloquent 
lawyers,  bred  up  a  long  time  and  inured  to  such 
judiciary  pleadings,  and  whose  rhetorick,  he 
doubted  not,  might  present  many  things  to  their 
view  in  a  multiplying-glass.  He  told  them  far- 
ther, That  tor  theiio  many  years  he  had  been 


weary  of  public  scr  i -.  it  wag 
his  resolution,  aftei a  his  ho- 
nour, to  retire  himself,  and  enjoy  fiis  much 
longed-for  privacy  :  and  yet  he  could  not  but 
tell  them  so  mucli,  that  it  had  been  his  hearty 
wish  and  desire,  rather  voluntarily  to  have  re- 
signed his  places  of  honour,  like  a  ripe  fruit 
fallen  from  the  tree,  than  to  be  violently  pulled 
from  thence,  as  a  fruitless  and  unprofitable 
withered  branch. 

To  the  Charge  of  Treason  he  said.  That  under 
favour  he  conceived,  that  although  all  the  Ar- 
ticles contained  in  his  Impeachment  were  veri- 
fied against  him,  yet  they  Would  not  all  amount 
to  Treason  ;  neither  single  nor  accumulative  : 
For  (said  he)  I  do  not  understand  b^  what  in- 
terpretation of  law  the  diversion  of  justice  can 
be  called  a  subversion  of  the  same;  or  the 
exceeding  of  a  commission,  the  usurpation  of 
a  new  power.  To  the  particular  he  replied, 
That  his  words  were  clearly  inverted,  for  that 
his  expression  was,  '  That  the   little-finger  of 

*  the  law  (if  not  supported  by  the  regal  power, 

*  in  granting  Pardons  for  Penalties  of  the'same) 

*  was  heavier  than  the  kin^s  loins.'  That  this 
was  his  expression,  he  venfied,  1.  By  the  Oc- 
casion :  for  he  spake  the  -words  a  long  time 
since,  to  some  men  who  had  lain  imprisoned  at 
York,  and  were  then  by  the  king's  favour'set  at 
hberty ;  whom  he  incited  to  thankfulness  (by  this 
expression)  towards  his  majesty.  3.  By  Wit- 
nesses produced  by  him.  In  the  Examination 
of  their  witnesses  he  coif uu<  ,,f 
untruth,  by  interrogatinf;  hjiu  ^-h*  u: 

when  the  Speech  was  hearcjj  and  itou  ,,  ,  ., 
tant  from  hiin  :  when  the  mnti  replM^^^^hc 
was  12  yanis  from  him;  ho  answ^^^H^  It 
was  impossible  fur  him  to  hear  ^^^^^Eree 
yards  off,  by  reason  of  a  d^afn^^fii^^^^Plh^  [J 
him  14  years:  which  I  c:n:  (ju^HRe,  [be 
Witness  was  rejected.  '^ 

Another  Witness  (si  iVivid  F^mlii*;  wm 
brought  against  him;  :;„  u  jst  mhmn  he  ex- 
cepted, as  his  known  and  pralofgtai  enemy  ;  it 
was  told  him,  that  he  himscl^Hr  not  uao  tv 
admit  of  exceptions  a^iunnt  Wiine^sc^.  and 
therefore  was  to  expect  the  same  measure. 

He  replied.  That  Master  Pym  might  one  day 
perhaps  be  attached,  for  persuading  the  house 
of  commons  to  commit  the  s  'ino  rrlrne  that 
was  laid  upon  him  as  a  chai  ^«  "f  Trenhiin, 
But  for  all  this,  the  Witness  w  i-  Mtfctvcd,  he* 
cause  in  matter  of  Treason  a  m  ij;'-  euetm  may 
witness  against  him  *  pro  domiri  '  1 1 ostJtj  Vet^e  :' 
though  I  suppose,  the  king's  acUin  c  wu  never 
asked  for  the  present.  This  wti>  :ill  thiC  w^s 
done  for  that  time. 

On  Thursday  he  was  charged  with  the  second 
Expression :  '  That  he  said  Ireland  was  a  con- 
'  quered  kingdom,  and  that  the  king  might  pre- 
'  scribi:  them  what  law  he  pleased.' 

This  they  aggravated  as  a  prime  Note  of  his 
t>Tannical  will  and  affection,  that  would  permit 

•  See  his  Case  No.  143,  vol.  ii.  p.  586 ;  and 
note  the  part  taken  against  him  by  Lord  Straf- 
ford on  that  occasion. 
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DO  law  to  brtnifi  chc  «  .;  ct^  boc  wkmt  binneify 
Mad  such  m  lici,  might  rii  .uv  up  by  MoitlroiH  io- 
fon&atioos  from  »  grmcioM  and  wett-mcunng 
priooe ;  and  if  this  were  admitted,  tbe  irhoie 
power  and  liberty  oi  ibe  Kepobko  woold  be 
Utterly  lost. 

To  tbifl  he  repbed.  That  neitbct  wat  tbe  Ex* 
prewioii  in  tbo«>e  words,  nor  in  tbat  sense 
spoken  or  meant  by  bim.  Tbe  first  part  of  it 
(said  lie)  cannot  be  denied  :  to  tbe  second,  tbat 
he  had  said  only,  '  Tbat  the  king  was  the  law- 
'  giver,'  which  be  hoped  none  coaiA  deny  witb- 
oyt  tncnrring  tbe  crime  of  Treason ;  and  that 
<  tbe  kiaif^  Sentence  was  a  law  m  matters  not 
*  determined  by  acts  of  pariiameot/  ¥rbicb  all 
but  ditkiyal  subfeets  would  grant.  And  tbat 
it  had  ever  been  liis  endeavour  to  have  tbe 
Liberty  of  tbe  Subject  and  tbe  Royal  Preroga- 
tive follow*  both  in  one  cbaanel;  if  either  of 
lUsn  crossed  other,  we  could  expect  nothing 
but  a  snbversion  of  the  Commonwealth,  either 
by  tyranny  or  rebellion :  Tbat  tbe  prerogative 
n-as  hke  the  6rst,  the  liberty  of  the  subject  like 
the  second  Table;  either  both  or  neither  can 
be  preserved.  Tbat  in  his  duty  he  stood  obliged 
6rstto  tbe  king,  as  God's  Anointed;  then  in 
the  second  place  to  his  country,  if  it  did  not 
cross  tlie  r^al  power.  And  therefore  hoped, 
that  what  be  had  spoken  was  so  far  from  being 
treason,  that  be  thought  a  thousand  such  ex- 
petssions  would  not  nmhe  up  one  felony. 

March  i36. 

ihi.  twj  oilier  Expressions  were 
lat  Le  biid,  '  He  would  not  suffer 
i^s  ki  t  e  disputed  by  lawyers,  be- 
jurficacorie^,  and  that  he  would 
%  of  Slate  equivalent  to  an  Act 


(more 
OrtJin; 
J  lis  ma^tei 
eund,  lie 

WQsduC  ti> 


be  sniil,  That  be  had  often  said 
ct)  tliat  be  would  not  suffer  his 
coiuemned ;  because,  in  hiro, 
ur  vas  wounded. — To  the  se- 
proportionable  obedience 
of  SUte,  as  well  as  to  Acts  of 
Porliatut'Dr ;  (jtltLrvwse  they  were  made  in  vain, 
if  tbat  both  did  not  bind  in  one  kind. 

Tbe  Lord  Cork,  (though  bis  mortal  enemy) 
was  now  examined,  and  admitted  as  a  witness ; 
whom  in  his  Deposition  he  convinced  of  two 
sham^M  oversights:  for  Cork  had  declared 
upon  vBLoath,  that  the  Lieutenant  had  caused 
to  be  in&lined  an  Ordinance  against  himself, 
g»y*  bgr<  caused  some  words  to  be  scraped  out ; 
wbiS&oi|ii  were  notwithstanding  stiU  found 
to  be  lb •ibt  Sentence,  by  an  authentic  Copy 
under  ihc  band  of  sir  Paul  Davison,  clerk  fo 
tiie  Council-Soard  of  Ireland. — Then  Cork 
alledged,  Tliat  he  had  advtmced  a  ^oom  of  bit 
to  be  a  Preacher ;  who  bv  a  testinriony  from 
tbe  University  of  Dublin  be  verified  to  have 
been  a  Master  of  Arts  ten  or  twelve  years  be- 
fore his  advancement :  adding  withal,  that  my 
lord  of  Cork  was  an  excellent  scholar^  who  was 
able  to  breed  such  grooms. 

Upon  Saturday,  hoving  done  with  his  Ev- 
pressionS|  they  canvassed  the  Am  Aftioi»«b«ot 


bit  actaenti  Against  the  lives  of  tbe  kioe"* 
sabyectSy  both  in  the  Case  of  the  lord  Movtu- 
norris,  and  abo  of  another  of  the  kind's  sub- 
jects, both  of  whom  he  bad  sentenced  to  dcaiL 
by  Martial  Law,  contrary  to  all  law,  and  to 
the  maatfest  subperron  of  the  privileges  of 
sul^ecti^  Magna  Cbuita,  an^l  tba  Peticaoa  of 
Right. 

To  the  lord  Mouatiiorns's  Case  he  replied, 
1.  That  though  that  Sentence  bad  bee«  oa- 
justly  ^vea  ajod  rigorously  prosecatad  against 
him,  yet  the  greatest  crime  that  be  cooid  be 
charged  witbiu,  would  but  anaoont  to  laaD- 
blaughter,  or  felony  at  the  most.  2.  ThaA  he 
hoped,  though  this  were  true,  lo  obtaia  a  par- 
don Aom  hit  gracious  master  the  kin^s-  Ma- 
jesty, at  well  as  Conway  and  sir  Jacob  Amity 
had  lately  doae^  for  exercising  martial  law  la 
tbe  oortbem  army. 

Then  he  replied  to  all  tbe  parte  of  the  Cbargci 
which  were  four : 

1.    That  be  hod   escrdsed  Maitial  Law  in 
tinse  of  peace. 

To  this  he  answered,    1.  That  ail  armies 
have  been,  aod  must  be,  governed   ever   by 
martial  law.  3.  That  there  is  a  standing  Army 
in  Irekuxl,  aod  therefore  the  ease  is  all  oae  ia 
time  of  peace  or  war ;  and  that  the  arm j  might 
be  undone,  if  they  should  not  use  Marual  law, 
but  were  to  eapect  remedy  for  the  settling  o#  a 
mutiny,  or  assurance  of  obedience,  from   tbe 
coramen  law.    S^    That  it  had  ever  been  tbe 
practice  of  tbe  Deputies,  parricolarly  of  Wil- 
met,  Falkland,  Cbtchesier,  yea  Cork  bimtdf ; 
and  therefore  was  no  new  thing  brought  ia  by 
bioi.    This  he  proved,  both  by  the  prodoctioii 
oi  tbe  military  Ordinances,  aad  by  divers  Wic- 
netset  wbo  knew  Sentcnaes  given  ia  tbat  load 
by  litem.    4.  That  be  bad  a  particuUr  War- 
rant in  his  Commissioa  for  tliis  power,  i.  That 
in  the  lord  Mount aeirii's  Case,  be  was  com- 
maadfd  to   eiescise  tbe  same  by  tbe  kief's 
pttrticnhir  Letter :  both  which  be  caased  to  be 
read. 

The  seeoed  Charge  wat,  That  ha  was  bocb 
Fatty  and  Judge  in  tbe  lord  Mouatnorrv'* 
Cause. 

To  this  he  replied,  Tbat  be  bad  siuen  ia 
Jodgmenr,  because  be  was  oae  siae  ^ao  wm, 
the  Judgment  coaM  not  proceed  wirboat  kin : 
bat  that  be  wat  not  jedge,  bat  party,  appeared, 
1.  Beeaa§e  be  sat  uaeovered  all  die  time,  ± 
Because  he  refosed  to  give  his  own  opieioe. 
3.  Becaiwe  he  did  not  give  bis  toOVa^  one 
way  or  other.  4.  Blfcaa^e  he  lemofed  hie 
brother  sir  Geovce  from  having  a  hand  in  tbe 
procc9s>  in  regard  of  iucarett  oii  bkmd. 

The  third  Chaise  waty  That  be  proceeded 
sammarily  in  the  aiaiier  of  tbe  lord  Moun^- 
norris. 

Ha  rephedy  1.  That  be  wat  aol  Jodge  in  it, 
aad  tbat  tbe  Coaocd  of  War  wae  to  be  aa- 
swcwaUe  ia  tbe  jasrificatioa  af  cbeir  own  pn^ 
oeediagt.  t.  Thata/hxa  fong  reasoning  be  bad 
heard  theat  say,  tbat  no  deby  oouM  safely  ke 
graaied  ia  Mamal  Coons. 

Tbe  foiufb  Cbarfi  wa^  Tbat  be  bad  att 
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hcnrd  the  Enoeptioiis  made  bj  Mmmtuorris 
ftguinst  iitf  WiuiaMes. 

To  this  be  answered,  as  before,  Tliat  he  was 
not  jud|^e  in  the  case,  and  that  he  remembers 
no  exception<>  made  against  any  witnesses.  To 
Mrhich  he  added,  That  as  he  haii  been  regulated 
in  bis  proceedini^,  so  he  had  been  moderate  in 
the  execution  of  that  Sentence:  for  though  the 
lord  JVfuuiitnbrris  justly  deserved  to  die,  yet  he 
Ited  obtained  him  the  king's  Pardon,  for  the 
saving  of  his  hfe;  and  protested,  that  he  in- 
teiided  nothing  by  that  Sentence,  but  in  some 
measure  to  repair  his  own  honour,  and  to  give 
Mountnorris  fair  reproof,  wlio  was  known  to 
be  of  an  exorbitant  and  licentious  tongue  and 
spirit.  Adding,  that  if  the  House  of  Commons 
would  go  on  the  same  way  with  him,  and  assure 
liini  that  the  issue  of  his  Choige  should  be  nothing 
el8€  but  to  admonish  him  for  the  time  to  come, 
he  woold  thank  them  heartily  for  it,  and  study 
Amendment  in  all  pretended  oversights.  And 
«vhereas  Mountnorris  complained  that  he  had 
jeeringly  told  him  when  the  Sentence  was 
passed  and  pronounced  aisainst  him,  Ttiat 
ere  he  lost  his  head,  himself  would  lose  his 
band ;  he  answered,  That  he  had  been  thought 
to  be  very  insolent  and  haughty,  yet  he 
was  never  so  impertinent  to  use  this  ex* 
presMou:  If  any  fault  were,  it  was  for  under- 
valuing himself,  in  saying,  That  ere  a  liair  of 
Moantnorris's  shonld  perish,  he  would  lose  his 
hand.  And  truly  (said  he),  if  Mountnorris 
Wiould  say  so  to  me  now,  even  in  the  worst 
sen^e  that  can  be  conceived.  That  ere  I  died 
be  would  lose  his  band,  I  would  take  it  ^oty 
kindly  from  him. 

For  the  other  roan,  he  avouched  that  he 
himself  had  voiced  to  hang  him,  both  because 
he  was  an  arrant  thief,  and  also  liud  fled  from 
his  colours,  which  by  the  couimon  law  (and  to 
this  effect  he  cited  a  Statute  €0  Hen.  6,  and  7 
lien.  7,)  is  felony.  He  concluded,  That  seeing 
he  was  not  accessary  to  the  Sentence  against 
Mountnorris,  had  not  sat  there  as  Judge, 
had  a  power  to  keep  Martial  Courts  by  his 
commission,  had  nut  «xerciscHl  the  same  till  a 
new  commond  came  from  his  majesty,  had 
dune  no  more  than  ever  was  pnictised  in  Ireland 
before  his  time,  and  had  at  last  obtained 
Mouiituorris's  Pardon ;  he  hoped  there  was 
nothing  accusahle  in  him,  but  his  too  remiss 
and  too  moderate  proceedings. 

Master  Glyn  bitterly  replied.  That  he  knew 
the  time  when  the  Earl  of  StratU^rd  was  no  less 
active  and  stirring  to  enlarge  the  Liberty  of 
the  Subject,  and  advance  the  Petition  of  Right, 
than  notv  he  ik  for  extending  his  own  arbitrary 
and  tyrannic^  government. 

To  this  he  replied,  without  the  least  sem- 
blance of  passion,  That  if  at  any  tame  he  had 
done  the  least  service  to  the  house  of  com- 
mons, he  thought  his  whole  life  well  spent ;  nor 
Cduld  they  cVer  so  graciously  reward  him,  as  to 
give  commission  to  that  gantleman  to  express 
so  much  before  that  honourable  assemblv :  but 
II  ithal,  if  ever  any  such  thing  was  dune  by  him^ 

VOL.  ill. 
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he  intreated  it  mighi  wnv^  bf-  rtmcn>br(ed»  and 
might  now  serve  t.j  overhabnce  s*)iuc'  iiijtJit 
and  mean  oversights  comm^ised  hy  hixn;  Much 
he  hoped  should  never  make  liim  guilty  of  Trea^ 
son,  unless  it  were  treason  for  a  man  to  have 
no  more  wit  and  prudence  (ban  God  and  nar 
ture  had  bestowed  upou  him. — And  so  much 
for  Saturday. 

March  29,  1641. 

Upon  Monday  he  was  charged  with  the  sixth 
Article:  That  lie  had  used  a  tyrannical. Govern- 
ment, not  ouly  over  the  lives  (as  appeared  by 
the  last),  bat  also  o^ver  the  lands  and  goods  of 
the  king's  subjects,  as  appeared  by  this  Arti* 
cle;  wl^reiu  be  was  charged  to  liave  dispo»- 
sessed  the  lord  Mountnorris  of  a  tenure  of 
lands,  by  a  summary  process  before  himself, 
contrary  to  all  law  :  and  therefore  had  failed^ 
1.  Agamst  the  act  of  7  Hen.  6,  which  provides 
all  matters  to  be  determined  by  tlie  ordinary 
judges.  S.  Against  the  Cautions  sent  to  Ire* 
land  by  king  James,  expressly  forbidding  such 
power  hereafter  to  be  exercised.  3.  Against 
the  king's  late  Proclamation.  4.  Against  the 
praaice  of  all  Deputies  before  that  time. 

Withal  they  added.  That  it  was  a  tyranny 
that  could  not  be  expressed,  to  exercise  this 
power  over  the  persons  of  the  peers  of  the  land, 
and  their  goods. 

To  this  he  replied.  That  for  his  part,  in  mat- 
ter of  Justice  (under  fi^your  he  spoke  it)  lie 
thought  there  was  no  distinction  to  be  made  be- 
twixt a  Peer  of  tlie  land  iiTid  one  of  4ht  Com- 
mons, except  tliey  did  thiuk  that  t\i\^Ms^  or 
faction  should  do  sometlitn^p  ^vi,icJtItad  nd 
place  in  him. — To  the  Pirtitukirf : 

1.  That  the  act  of  Hen.  6,  mjO^m^  itself 
sufficiently,  both  because  it  eiceJ^Bp  GcNnt 
of  Requests  (and  that  his  [i  rnc^cffl^^t.  re  n<^. 
thing  else  in  Ireland),  atid  uhu  Tmike*^  ?n  ex* 
press  resen^tion  of  the  kin^  prerogative ; 
which  be  said  was  his  strenilL  because  be 
derived  his  Commission  from  ^Pking,  and  that 
the  act  was  the  most  express  Warrant  in  the 
world  for  him. 

S.  That  he  had  not  failed  against  the  Cau- 
tions given  by  king  James,  1.  Because  tliey 
were  not  charged  upon  him.  2.  Because  they 
were  never  obsened,  nor  could  be  by  the  De- 
puties to  whom  they  were  given;  Iwhich  he 
proved  both  by  witnesses  and  writings.  3.  Be- 
cause the  Caution  made  rather  for  him  then 
against  him,  in  that  it  coutahicd  the  word '  here- 
after;' which  manifestly  implied  that  the  power 
had  been  sometimes  before  exercised  in  Ireland, 
and  not  only  by  himself;  and  therefore  thanked 
them  for  that  testimony  and  bint.  4.  That 
though  tlie  Cautions  had  been  given  to  him,  yet 
he  had  received  an  express  command  from  the 
king  liis  master  to  put  that  power  in  use:  Caus- 
ing the  king's  Letter,  for  that  purpose,  to  be 
read  ;  and  profes^ng  withal,  That  he  was  ten* 
der  to  exercise  that  power,  till  the  king  (indoced 
by  the  humble  Remonstrance  of  the  meaner 
sort  of  people)  had  most  peremptorily,  %mA 
upon  most  just  reasons,  commanded  him. 

4t 


....  M 

3.  T!»at  he  <^^^ot  ol 
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3.  T!»at  he  C^M'x\ol  obey  the  king's  Procla-  I 
jiiBtion  five  years  before  it  i-ame  out ;  and  that 
he  wi.-bed  iroin  bis  heart,  that  ibey  wouW  but 
respect  the  king's  couimnnJs  nnri  coii)mi*i%inns 
%vitli  that  tenderness  ot'  Affection  and  obedience, 
as  bf  did  his  Pj-turlamations.  ~i 

4.  He  prtived  it  t"  i»e  tiie  constant  practice 
fif  all  Deputies  that  went  beturi*  him. 

It  wa»  objected,  That  other  Deputies  had  in- 
deed U|  ou  suiti  ot*  equity  <!etern»ined  them- 
selves, as  to  matters  ot'dtbt,  but  neterof  land. 

lie  I  epbed.  1.  Tliat  tlic  Siime  uuthority  reach- 
eth  a<»  well  to  the  one  as  lo  the  other.  3.  That 
neiibtr  lie  nor  they  had  ever  given  Sentence,  or 
determined  any  thinic  concerning  matters  of  in- 
heritance; but  only  concerning  violent  injtru- 
aion,  which  tell  drectly  within  a  suit  of  equity. 
To  ^hich  he  added,  1.  The  Equity  of  that 
Court ;  that  it  proceeds  upon  the  same  grounds 
wad.  evidences  as  that  of  the  Common  Pleas, 
and  that  be  had  the  assistaiKe  of  two  of  the 
learned  Judges  in  deciding  the  controversy.  2. 
The  Profit  of  that  Court,  which  dispatcheth  the 
poor  m  a  day  or  two ;  whereas  the  common  law 
would  keep  them  so  many  years,  which  they 
are  not  able  to  sustain.  3.  Tlie  Necessity  of 
that  Court  in  that  kingdom,  which  ever  hath 
been  governed  by  that  way,  and  therefore  im- 
pusfible  to  debar  tlie  natives  from  it,  without 
great  inconvenience ;  for  it  would  utterly  undo 
chem,  and  noiie  is  prejudiced  by  it  but  the  law- 
yers, ^nd  therefore  seeing  that  he  had  done 
nothing  Lut  ^vltat  was  customary, necessary,  and 
'  •qi»jyri||l|>  bt^Mig  commanded  to  it,  and  the  sen- 
trtf^^K;  he  hoped  rather  for  thanks  from  the 
fii^^flkn  a  chars;e  for  his  ill  deportment. 
V  ilj.ll,  br  ifcwed  with  what  extortion  and 
ti  'i»  •  '■"  f^  ■  rd  Mountnorris  had  takeji  seiz- 
ure <  ce  of  land,  and  made  the  playing 
oM  I  _  ..._  )  be  very  foul,  i^nd  at  last  be 
TiilL'ti,  liiAthe  had  done  no  more  in  Ireland, 
than  the  Court  of  Hequcsi  in  England  usually 
doth,  and  that  tlie  Chancery  Court  in  Ireland 
doth  the  same  daily  ;  and  the  last  Chancellor 
was  never  charcjed  (said  he)  for  such  proceed- 
ings, though  this  his  power  and  autliority  was 
less  than  mine :  but  the  ditTerence  of  the  person 
and  his  authority  (it  seemeth)  differerh  the  mat- 
ter.— Aud  this  was  the  business  on  Monday. 

March  SO. 

On  Tuesday  they  passed  by  the  Tib  Article, 
aud  the  two  first  parts  of  the  8th,  and  insisted 
on  that  part  about  the  lady  Hibbot's  Land, 
That  be  bad  violently  thrust  her  from  her  pos- 
session by  this  summary  way  of  Justice,  and 
afterwards  purchased  the  Land  to  his  own  use, 
by  borrowing  the  name  of  sir  Robert  Meredith. 
In  this  probation,  the  testimony  of  the  gentle- 
woman's own  sou  was  used,  oi  the  lo»d  Coik, 
and  the  lord  Mountnorris,  all  bin  back-tViendii, 
gr  professed  enemies  :  and  yet  they  prove  very 
little,  but  what  they  rook  upon  hearsays.  Tl»eir 
prime  allegation  was,  1.  That  though  ibe  major 

tart  of  the  Couuc  I  Board  had  voted  f>r  the 
idy,  yet  the  Lord  Lieutenant  bnd  given  De- 
crees against  her.  5i.  That  all  wu6  done  to  iiis 
Dwn  behoof. 


To  the  First,  He  produced  the  Senteooe 
under  the  hand  of  the  Clerk  of  tl>e  CoudciI 
Board,  subscribed  1)y  the  major  part.  To  t,\^ 
8ecr>nd,  He  atteaied  that  he  had  no  und^r  de«l* 
ing  with  Meredith ;  for  the  Indy  had  i^t  bcr 
own  land-*  back  from  the  said^ir  Robert  Mere- 
dith. He  also  declared,  at  lenetby  with  vrhat 
iraud  and  deceit  the  lady  bad  come  to  ber  lands, 
and  upon  what  reaaonh  they  were  restored. 

After  this  Article  tliey  fell  upou  the  9th, 
abdut  tlie  K> vine  of  Commission  to  the  bii4)op 
of  Downe  and  Connor,  for  appreheodiog  ail 
such  persons,  and  prei>rntiuiE  them  before  the 
Council  Board,  as  contemned  die  Eccle^iasiicaJ 
Ordinances.  This  was  a«:gravaied  as  a  point 
mainly  again«t  the  Liberty  of  the  Subject.  To 
thiii  he  repbed : 

1.  He  produced  the  primate  of  IreUnd*s  tes- 
timony under  his  hand,  (he  being  himself  ^k) 
that  tiie  same  course  had  been  used  in  Irelaod 
before;  and  that  bishop  Mountcomerj,  his  pre- 
decessor in  the  bishopric  of  Meatbe,  had  Lad 
the  same. 

9  He  shewed  the  equity  that  such  as^isuoce 
shouhl  be  given  to  churchmen,  who  otherwise* 
because  of  Papists  and  Schisma ticks,  either  to 
God  or  the  king,  would  have  no  respect  or  obe- 
dience given  them  in  that  kingdom. 

3.  He  proved  by  two  witnesses,  that  su«h 
warrants  were  in  use  before  his  bine. 

4.  He  said,  he  bad  never  granted  any  but 
that  one,  and  bad  presenilr,  within  some  few 
months,  called  the  same  in  again.  What  (said 
he)  wa»  the  bishop  of  Dow ne's  carriage  in  it,  be 
had  no  reason  to  answer  tor :  but  he  presoised 
the  bishop  could  gi\e  a  sati!»factory  An>wer  for 
himself,  when  he  slmiild  be  called  in  qnfsCM>n. 
And  so  be  concluded,  that  a  matter  so  jusr,  so 
necessary,  so  customary  and  practical  Utore, 
he  hoped  should  not  be  charged  upon  him  as 
an  introduction  of  a  new  and  tyraoQicai  form 
ofgovemmciu;  and  therefoie  submitted  bim- 
selt  to  the  merry  of  God,  and  the  etjuiiy  of  bi» 
peers  in  his  trial. — This  wastiie  worJi  ooToesdar. 

The  ability  of  this  brave  gentleman  ravished 
his  hearers  with  aduiir.ntioii,  though  he  be  mb- 
nitely  spent  both  in  body  and  mind  by  tlw  coa»- 
tinned  aud  almost  unintcriupted  agitation. 

March  31. 

AAer  the  9th  Article  was  passed  against  the 
Commission  issued  in  favour  of  the  bishop 
of  Downe  and  Connor,  upon  Wednesday 
Mr.  Glyii  proceeded  to  the  lOtb  Article. 
The  Charge  was.  That  the  Earl  of  Strafford 
having  c!»tahlished  an  arbitrary  apd  tyrannical 
government  over  the  lives,  lands,  and  bhenirt 
of  the  king's  subjects,  his  next  desire  was  to 
make  intrusion  upon  the  crown  itself;  that  by 
applying  to  bis  own  use  the  public  revenues,  he 
might  be  the  more  enabied  to  accomplish  his 
disloyal  and  traitorous  intentions.  To  which 
end,  having  by  a  new  Book  of  Hates,  enhanced 
ihe  Custom**,  be  had  gotten  by  advantage  of  hii 
Lease  above  S6«0UO/.  yearly.  Thi^  (ibey  add- 
ed) was  a  crime  of  a  higher  nature  than  tliosd 
contained  in  the  preceding.  ArticleS|  bcc«iiie  io 
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those  there  was  some  colour  or  pretext  of  jus- 
tice, here  none;  those  in  particulars,  this  in  ge> 
neral ;  those  against  the  subject  only,  this 
•gainst  the  king  himself. 

For  the  Proof  of  the  Charge,  they  produced 
the  lease  of  the  duke  of  Buckingham.  Which 
was  read  and  compared  with  that  iense  to  the 
duchess  of  Buckmgham,  (which  the  Lieutenant 
bkth  now  by  assignment)  and  some  differences 
shewn, arising  to  the  sum  of  9,000/.  in  the  duke's 
Lease';  only  the  moiety  of  concenled  and  for- 
feited goods  wer^ due  to  him,  but  the  whi)le^oods 
to  the  duchess  in  her  Lease.  Again,  the  king's 
ships  of  Prizes  did  not  pay  custom  in  ihe  duke's 
Lease;  in  the  duchess's  they  did.  Again,  the 
Impost  of  the  Wines  (then  belonging  to  the 
earl  of  Carlisle)  was  not  in  the  duke's  I^a^e;  in 
the  duchess's  it  was.  Lastly,  Whereas  the  earl 
of  Strafford  paid  but  14,000/.  per  annum  fur 
the  Custom;  it  was  worth  to  him,  aswas  appa- 
rent by  the  Books  of  the  £xchequer,  40,000/. 

Wjtaes<ses  were  examined. 

1.  Sir  Jumei  Hay,  who  deposed,  That  the 
earl  of  Carlisle  had  an  advantage  of  1,600/.  per 
ann.  by  his  Lease  of  Wines. 

52.  Ihe  lord  Ranelagh  ;  who  deposed,  That 
by  the  inspection  of  the  Books  of  Accompts,  he 
had  found  the  Customs  to  be  anno  1636, 36,000/. 
anno  1637,  39,000/.  anno  1638,  54,000/.  anno 
1639,  59,000/. 

With  the  Proof  they  concluded  the  Charge, 
That  notwithstanding  the  Lord  Strafford  pre- 
tended a  great  measure  of  zeal  and  honesty  in 
his  majesty's  service,  yet  it  is  evident  he  had 
abused  the  trust  put  upon  him;  and  by  with- 
drawing so  great  sums  of  money  from  the 
crown,  had  weakened  the  king,  prejudiced  the 
subjects  of  the  protection  they  were  to  expect 
from  him,  and  had  been  the  cause  that  the  ex- 
traordinary way  of  Impost  and  Monopolies  had 
been  undertaken  for  sfipplying  of  the  royal 
necessity.  And  that  this  act,  therefore,  ought 
to  be  enough  to  make  the  Charge  and  Im- 
peachmeut  of  High-Treason  laid  agninst  him. 

The  Lieutenant's  Reply  was,  Th;it  he  con- 
ceived he  had  given  full  satisfaction  to  all 
hitherto  brought  against  him  about  that  pre- 
tended arbitrary  government :  nor  would  he 
spend  time  in  vain  repetitions :  For  the  pre- 
sent Article,  though  in  all  its  parts  it  were 
granted  to  be  true,"  yet  he  could  not  perceive 
by  what  interpretation  of  law  it  could  imply 
the  least  act  of  Treason;  and  when  it  should 
be  directly  charged  upon  him  as  a  point  of 
.IVlisdemeanour,Oppres>ion,  or  Felony,  he  made 
no  doubt  but  be  should  be  very  able  to  clear 
himself  abundantly  in  that  point  also  ;  yet,  lest 
any  prejudice  mtght  stick  to  his  honour  by  these 
bold  assertions,  he  was  content  to  step  so  far 
out  of  the  way,  as  to  give  answer: 

1.  I'hat  it  concerned  him  nothing  what  par- 
ticulars in  the  Lease  had  passed  betwixt  the 
King  and  the  Duchess  of  Buckingham,  or  whe- 
ther she  had  obtained  a  more  easy  condition 
dian  the  duke  her  husband,  especially  seeing 
that  same  was  granted  some  years  before  his 
coming  to  that  goveriuaent :  yet  thus  much  be 


coold  say,  That  the  duchess  had  paid  90,000/. 
Fine ;  and  therefore  no  marvel  her  yearly  rent 
was  the  less. 

«.  For  the  Book  of  Rates  (wherein  the  chief 
matter  of  Oppression  and  Grievance  seemed  to 
re»t).  the  same  was  there  established  by  the 
deputy  Falkland,  anno  1628,  three  y«farH  belura 
his  going  into  Ireland  ;  and  therefore  it  was  ex•^ 
ceeding  strange  in  his  apprehension,  how  that" 
could  rise  up  in  judgment  against  him. 

3.  That  he  had  his  interests  in  the  Customs  by 
assignation  of  a  Leas«  from  the  doche»s,  which 
was  given  her  before  his  government :  nor  did 
he  ever  hear  it  nlledged  as  a  crime  of  Treason^ 
for  a  man  to  make  a  good  bargain  for  himself. 

4.  That  not  of  his  own  accord,  but  at  the  ' 
king's  special  command,  he  had  undergone  that 
Charge,  in  hopes  that,  upop  the  inquiry  into  the 
worth  thereof,  the  Customs  might  be  improved 
for  the  benefit  of  the  crown,  ai)d  the  true  value 
thereof  discovered.  This  lie  proved  by  tho 
lord  Cotiington  and  sir  Arthur  Ingram. 

5.  That  when  a  ne<«r  Book  of  Hates  was  re-' 
commended  to  him  by  tlie  Couucil-Board  of 
£ngland,  in  the  time  of  his  Lease,  he  so  far  pre- 
ferred a  fear  he  had  that  the  trade  of  Ireland 
might  thereby  be  discouraged  before  his  owit 
commodity,  as  he  presumed,  in  all  humility,  to 
refuse  the  said  Book  of  Rates,  and  tendered  his 
reasons  thereof  to  the  kii^dom  and  council 
board  of  England. 

6.  That  he  never  understood  that  the  Cus- 
toms could  arise  to  those  great  sums  alledged : 
but  though  they  should  ,yet  his  advantage  was 
but  small.  For,  6rst  dividing  the  ^4,000/.  he 
paid  to  the  king ;  then  ti<e  parts  of  eight,  which 
was  yearly  giien  in  upon  oatli  (and  that  pro- 
cured first  by  himself) at  the  Exchequer- Board; 
the  other  three  parts  divided  amongst  four  of 
them,  which  were  equal  sharers  in  the  Lease, 
would  not  aiAount  to  any  great  sum  of  money. 
And  therefore  except  it  were  treason  for  htm 
to  have  improved,  the  king's  Revenue,  encou- 
raged the  Trade,  and  refused  the  new  Book  of 
Rates,  he  could,  in  his  own  weak  judgment, 
discern  none  there;  ^or  could  he  thiiik  it  a 
crime  for  liim  to  take  an  assignation  of  a  lease 
granted  before  his  time,  and  to  msi^t  on  the 
Book  of  Rates  used  beffire  his  coming  ovtr. 
And  .therefore  was  confident  the  Lords  would 
rather  take  his  Accusation  as  an  exercise  of 
rhetoric  in  the  gentlemen  his  adversaries,  than 
as  a  thing  spoken  in  good  earnest  by  them. 

The  same  day  the  11th  Article,  concerning 
Tobacco,  was  charged  un  him  by  the  same  man, 
M  r.  Gifftif  after  this  manner :  That  for  the  farther 
advancement  of  his  tyrannical  and  avaricious 
designs,  he  had  of  himself  established  a  Mono* 
poly  for  the  restraint  of  'I'obacco  in  that  king* 
dom :  where  they  offered  five  Particulars  to 
the  Proof;  1.  That  he  had  restrained  the  Im* 
portation  of  Tobacco.  2.  That  in  the  meao 
time  he  had  broqght  in  a  great  quantity  him- 
self, and  sold  the  same  at  exorbitant  prices* 
3.  That  of  Tobacco  already  imported,  he  had 
furbiddej]  any  to  be  sold  but  what  was  fint 
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sealed  hy  his  officers.  4.  That  upon  a  pre* 
tended  disobedience  he  had  punished  a  great 
number  of  people  by  seizoret,  imprisonments, 
flning,  whipping,  piUory,  and  such-like  cniel 
and  mhumau  usages.  5.  That  by  these  means 
he  lisd  gained  100,000/.  yearly. 

For  PriHif  hereof,  1.  The  Proclamation  for 
restraining  Tubacco  was  read.  d.  The  Pro- 
damatjon  about  the  sealing  of  the  same.  3. 
Some  W  itnesses,  who  declared  that  Ships  had 
been  restrained  from  landing  Tobacco.  4. 
Otbers,  who  had  known  some  Tobacco  seised 
on  us  tor  felted.  5.  The  Remonstrance  of  tlie 
bouse  of  commons  in  Ireland,  declaring  that 
the  Earl  had  »old  500  tun  of  Tobacco,  which, 
sold  at  2«.  6</.  per  pound,  amounts  to  100,000/. 

They  cancluJed  the  Charge,  That  he  had 
sucked  up  the  bioud,  and  eaten  up  the  king's 
liege  people ;  and  had,  by  this  one  point  of 
Opprtrbsion,  raided  greater  sums  to  himself  th»n 
■U  tiie  kmg*s  Revenue  in  that  kingdom  extend- 
ed  nnto.  And  therefore  was  liable  to  the  crime 
a^  J  reason^  for  troubling  the  peace,  and  be- 
reavnig  the  people  of  their  goods,  who  were  in- 
trusted (o  his  care  aud  government. 

The  JLieuteuHUt's  Reply  was.  That  his  most 
secret  thoughts  were  conscious  of  nothmg  but 
a  sincere  intention  and  endeavour  to  promote~ 
and  advance  the  nelfare  of  that  kingdom :  and 
withal,  he  conceived  (by  their  leaves)  that 
nothmg  in  that  Charge  could  have  the  leabt  re- 
ference to  1  feiison ;  yet,  as  he  said  before,  for 
removing  of  all  i^rejudice,  h^  was  contented  to 
answer:  1.  That  lung  before  his  coming  to 
Ireland  tha«same  restraint  had  been  of  Tubac- 
co, and  the  same  impost  of  18</.  per  (lound 
enjoined  by  kiug  James.  2.  That  nt  that  time 
the  tradesmen  for  tins  commodity  p»id  but 
90/.  a  year  to  the  crown  fur  the  impost,  but 
now  400/.  3.  That  the  Parliament  in  Ireland, 
1628,  had  petitioned  to  h<ive  this  Impost  settled 
hj  an  Act  ot'  State  for  ever  afterwarrls,  as  a  part 
of  the  revenue  of  the  crown.  4.  That  he  had 
eipress  command  from  the  king  for  issuing  those 
Froclamatnons:  and  iherefore  could  not  imagine 
flBore  danger  in  tbein,  than  in  others  for  Mono- 
polies in  England,  in  the  worst  sense.  5.  That 
the  Proclamations  were  not  pot  forth  by  himself 
alone,  hat  hy  Uie  whole  Council- Board  of  Ire* 
Jaad.  6.  Ibat  for  the  Contract  of  Tobacco, 
lie  was  so  tender  of  it,  that  it  was  sent  over 
llither,  and  seen  and  approved  of  by  the  Coun- 
cil-Board  of  England  More  it  was  condescend- 
ed to  in  Ireland. 

For  the  Proclamations,  he  Cold  them  it  was 
bis  own  opinion,  (and  if  he  failed  in  it,  he  hum- 
bly cmved  pardon,  and  hoped  that  it  should 
]K>t  be  Treason  to  have  no  more  judgment  than 
Ood  had  bestowed  un  him),  that  tiie  king  was 
endued  by  God  with  a  power  to  make  tempo* 
rary  laws,  and  canse  the  same  to  be  promul- 
gated for  the  good  of  bis  people,  upon  sudden 
emergent  occasions;  to  which  laws  ohedtence 
is  due,  till  tliey  be  abrogated  by  ensuing  par- 
liainei  ts.  i  hat  he  restrained  no  man  from  im* 
portnig  Tobacco,  who  was  willing  to  pay  the 
appoiuud  impost.    Thai  for  his  part,' be  bad 


never  trafficked  in  all  his  time  to  that  kindy 
had  any  part  with  the  contractors :  Aind  it  aist 
Tobacco  waa  seised  on,  it  was  upon  oooten^pc 
ot  the  Proclamations.    And  if  any  peniou  were 
censured  to  ttie  piiiory  or  whippmg,  it  was   ibr 
known  pcrjur>,  tue  ordinary  and  u-ual  puniaib- 
ment  in  suoh  a  ca!«.    Concerniag  tlie  lobacco 
miported,  (he  said)  no  oonsidentUou  waa  taken 
of  the  prices  given  tor  the  Tobacco  beyond  seas, 
of  the  kiog'i>  Revenue  of  4,000/.  at  tbe  msa-- 
chante  paius  and  danger  in  bnnging  the  same 
home,    for  his  part,  if  any  advuucii^  were 
made,  surely  it  was  not  his ;  nor  ouuld  he  ao- 
nul  every  contract  or  lease  made  by  the  kius. 
And  therefore,  seeing  his  interest  was  noue, 
he  had  done  nothing  but  at  the  king's  direc- 
tions, and  at  the  advice  of  tbe  CounciKBoard  ; 
seeing  the  same  Impost  waa  in  king  James's 
time,  and  petitioned  for  by  themselves  io  Ire- 
land, he  hoped   liis  carriage  in  tbe   bitsiness 
fthoold  be  so  far  from  a  crime  of  treasuo,  that  it 
should  rather  be  thought  no  crime  at  aii. — So 
much  fur  Wednesday. 

April  1. 

Upon  Thursday  he  was  charged  with  tbe 
ISth  Article,  concerniag  Flax,  by  master  Mui^- 
nard,  on  tins  manuer :  That  tlie  Flax  Ijcing  ihe 
native  and  principal  commodity  ot'  that  kme- 
dom,  was  by  him  (the  IJeutenani)  restraint  «1, 
and  the  subjects  put  to  that  which  was  un- 
known, yea,  impossible,  for  the  Iri^h  Ui  m.ike 
the  same  into  \  orn.     Here  they  complained  uf 
three  things:  t.  'I hat  by  Proclamatiou  be  lutd 
restrained  selling  of  Flax.     3.   'i  hat   he  had 
ordered  the  making  of  yarn  of  such  and  iuch 
lengths  and  number  of  threads.     3.  That  tbe 
native  Iri^h  being  unacquainted  with  such  cus- 
toms, upon  pretended  disobedience,  iud  all 
their  Flax  and  Yam  seized  on    to  his  use; 
whereby  a  great  many  families  were  reduced  to 
such  penury,  that  they  died  by  great  numbers 
in  the  fields  for  want  of  food. 

For  Proof  hereof,  they  brocf^ht,  1.  The  Pro- 
clamation about  tlie  liestraint.  9.  The  War- 
rant for  seizing  the  forfeited  g«»ods.  3.  Ihe 
Execution  of  the  Warrant  proved  by  >ir  Julm 
Clotworthy,  and  lord  Baoelagh.  4.  The  He- 
monstrance  from  ihe  house  or  commons  in  Ire- 
land, That  upon  the  rigorous  course  and  execu- 
tion of  this  Warrant  many  persMOS  died  for 
want  of  food.  They  concluded  the  Charge 
tl»erefore.  Though  the  Article  did  nut  mdivi- 
dually  imply  treason,  yet  it  dtd  make  very 
much  for  the  accumuUtion  of  Trt«son. 

The  Lieutenant's  Heply  was»  That,  as  he- 
fore,  he  would,  and  must  ever  repeat  it,  that 
nothittv  was  in  the  Ciiarge  th.)t  comaititd  trea- 
son. To  the  matter  itseli  he  answered,  1.  'Iliat 
the  Proclamations  issued  forth  were  grounded 
not  only  upon  convenience^  hut  upon  necessity ; 
because  that,  except  some  way  had  been  taken 
for  ordering  of  Yarn,  the  merchants  had  ahso* 
lately  given  over  the  linen-trade  in  that  king« 
dom.  2.  That  the  Council-Board  was  as  liable 
to  the  charge  as  himself^  amoncst  wbcun  were 
at  that  time  ttie  piimate  of  inSsodj  iba  arcb* 
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bishop  of  Dublin^  chanoeUor  Loftntf  and  tbe 
lord  Mountnonris^  all  subsaibenio  Umb  procla"* 
matioDy  men,  to  than,  of  known  iiit^§;r»y  and 
judgineot.  3.  That  nothing  was  more  common 
than  for  the  Oooncil*Board  4>f  Ireland  to  give 
orders  for  reducinK  the  natives  to  the  Eogliah 
Customs,  and  to  nne  them  for  draitiog  tlicir 
horses  by  the  tails,  during  their  com,  and  such 
like;  and  he  conceived  that  to  be  a  thing  of 
the  same  nature.  4.  That  the  special  thing  in* 
ducing  him  to  it  was,  becaose  he  perceived  the 
trade  of  Wool  to  increase  much  in  that  king* 
doro.  He  dissuaded  .by  all  means  the  makii^ 
of  Woollen-Cloth,  because  of  the  infinite  detri- 
ment that  mif»ht  happen  thereby  to  the  kin^« 
dom  of  England ;  and  therefore  thought  this 
the  best  way  to  encourage  the  wear  of  linen* 
cloth.  For  the  Warrant  to  seiae  upon  the 
goods,  he  affirmed  the  same  to  be  necessary, 
because  there  should  be  no  contempt  to  Pro^ 
clamations :  But  that  any  part  thereof  did  ac* 
Cfue  to  him,  he  flatly  denied.  If  any  rigour 
was  used  in  the  eiecntion,  he  said,  not  he,  but 
his  officers  were  to  answer  for  it :  for  this  might 
happen  in  the  most  jubt  and  necessary  com* 
mnnds ;  nor  was  there  ever  any  complamt  pre* 
sen  ted  to  him  of  any  soch  matter.  For  his  part, 
he  had  lost  3,000^.  in  the  manufacture,  esteblisl)- 
ed  by  himself  for  (he  encouragement  of  others. 

To  that.  That  persons  died  by  that  means, 
he  replied.  That  it  was  more  than  ever  he 
heiird,  or  could  think  possible;  yea,  that  lie  was 
cleared  by  the  Allegation  itself,  which  saiib, 
that  I  he  same  happened  since  his  coming  fiY)m 
Ireland. 

lo  the  Remonstrance  of  Ireland,  he  con« 
ceived,  Tliat  a  Charge  was  but  a  slender  proof 
of  a  Charfire;'  and  that  especially  upon  Inter* 
rogatories,  nut  upon  Oath,  seeing  that  privilege 
was  not  due  to  the  house  of  commons  neither 
here  nor  there ;  that  he  might  say  it  in  truth  and 
modesty,  he  deserved  nmch  belter  of  that  peo- 
ple, and  might  take  up  that  in  the  Gospel, '  For 
*  which  of  all  my  good  deeds/  &c.  yet  he  hoped 
to  be  belter  under-ttood  shortly  both  here  and 
there.  And  for  his  part,  though  his  pursuit  had 
been  very  hot,  yet  God  was  his  witness,  lie 
never  intended  to  take  the  least  impression  of 
revenge  for  those  discontents  and  affronts  which 
had  been  eagerly  put  upcm  him;  or  to  carry 
any  thing  hence  with  him  irom  that  bar,  wliere 
so  many  foul  aspersions  had  been  unjustly 
thrown  upon  him,  but  only  gratuii^u  cicatricei. 

The  same  day  a  fresh  man  (master  P^mtr) 
entered  the  lists  against  him  ;  who  having 
pnssed  by,  for  want  of  Pro<if,  the  13th,  14th, 
and  part  of  the  15th  Articies,  insisted  only  upon 
the  second  part,  for  giving  Wari^aiit  to  seijeant 
Savil  for  seizing  and  laying  soldiers  iipon  the 
sobjects.  He  chained  thus:  Thait  the  lord 
8traflbrd,  having  by  a  tyrannical  power  inverted 
the  oniinary  course  of  justice,  and  giving  imme- 
diate Sentence  upon  the  lands  and  ^oods  of  the 
king's  subject^  under  pretence  of  disobedience, 
had  used  a  military  way  for  redressing  of  die 
contempt,' and  laid  soldiers  upon  the  iands  and 
goods  «f  Um  iinifs  sohjcctSi  tq  their  ^ter  jnin, 


this  Article  (he  said)  of  itself  did  contain  an  in« 
dividuid  Treason;  so  that  if  there  were  no 
more  than  this,  it  were  more  than  sufficient  to 
convince  lum  of  his  Impeachment. 

Here  he  offered  two  things:  1.  The  proof  of 
the  point.  9.  By  what  Statute  this  aa  of  ty^ 
ranny  directly,  and  by  itself,  implieil  Treason, 
For  the  first,  serjeant  Savil  was  called,  who 
pToduord  tiie  copy  of  the  Warrant  upon  which 
he  liad  settled  the  Soldiers. 

At  this  the  Lieutenant  roap,  and  humbly  in* 
treated  the  lords  no  evidence  should  be  received 
against  him  upon  an  Article  of  such  import- 
ance, but  what  might  be  thought  authentic } 
and  such  a  one,  under  favour,  he  coni'eived 
that  copy  not  to  be:  1.  Because  no  transcript^ 
but  the  original  only,  cao  make  faith  before 
tilt  KingVfiench  in  a  matter  of  Debt ;  there* 
fore  far  be  i(  from  them  to' receive  a  mgst  sleiH 
der  testimony  iu  matter  of  life  and  death,  be- 
fore the  supreme  judicatory  of  \\k  kingdom. 
9.  If  Copies  he  at  any  time  received,  they  are 
such  as  are  ^iven  in  upon  oath  to  have  becii 
compared  with  the  Originals,  which  ate  upon 
record :  such  an  one  was  not  that  copy. 

It  was  replied  by  Master  Olyn/(iox  all  of 
them  spake  as  occasion  served)  That  the  house 
had  hut  the  day  before  admitted  Copies  as  £vi<p 
deuces ;  much  more  should  they  do  this,  wIicb 
it  was  produced  by  the  officer  himself,  wlio 
best  knew  it,  having  eaecuted  the  same. 

To  tliis  the  Lieutenant  answered.  That  all 
other  Copies  ought  to  be  received  upon  oath, 
to  have  been  compared  with  the  original,  ns 
right  reason  reipiireth  ;  but  that  this  was  not 
so :  and  for  the  officer  himself  producing  'it^ 
Tliai  was  the  best  argument  he  oou!d  use,  why 
it  should  not  be  admitted.  For,  said  he,  master 
Savil  may  be  charged  with  Treason,  for  c^s^ 
inv  men  of  war  upon  Uie  kins*s  subjects ;  he 
hath  noUiing  for  his  defence,  but  a  pretended 
warrant  from  me.  Now,  whnt  he  swears  to 
my  prejudice,  is  to  his  own  advantage;  nor 
can  a  man,  by  any  equity  in  the  world,  be  aii* 
mitted  to  testify  against  auother  tn  suaiM  ju^ 
lifictUionem. 

The  point  seemed  exceeding  weighty,  and 
in  effect  was  the  ground' work  olthe  whole  Ar- 
ticle ;  which  not  proved,  nothing  could  evince 
him  to  have  been  acoesasry  to  the  ctmseqaence. 
The  Upper  House  therefore  adjourned  them* 
selves,  and  went  up  to  their  own  court ;  and 
afker  a  very  hot  contestation  between  the  Fac* 
tions,  and  above  an  hour's  stay,  they  returned, 
and  declared  that  the  lords,  after  mature  deli- 
beration, had  resolved  tliat  the  Copy  ahoold 
not  be  admitted,  and  desired  them  to  proceed 
to  other  Proofs :  which  after  a  little  pause  thcj 
did. 

First,  the  lord  Ranelagh  affirms,  that  he 
heard  of  such  a  Warrant,  ^d  knew  sometimes. 
three,  sometimes  five  soldiers  billeied  by  it.  ^ 
Master  Clare  declares  the  very  same.  4.  Alb* 
etlier  deposeth,  he  hath  seen  such  a  Warrant 
under  the  deputy's  hand  and  seal.  And  se 
much  i»)r  the  Proof. 

Fer  th^Ssatute,  they  aUedged  one«f  Ed.  #, 
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6.  That  whosoever  shoald  carry  about  with 
them  English  enemies,  Irish  rebels,  or  lv>odcd» 
men,  and  cess  them  upon  the  subject,  shooid 
be  punished  as  a  traitor.     Another  of  Hen.  6, 

7.  That  whosoever  should  cess  men  of  war  in 
bis  majesty's  dominions,  shoald  be  thought  to 
make  war  against  the  king,  and  punished  as  a 
traitor.  They  concluded,  It  was  evident  the 
lord  Strafford  had  incurred  the  penalty  and 
breach  of  both  the  Statutes,  and  therefore  de- 
sired the  lords  should  give  out  judgment  ngainst 
him  as  a  Traitor. 

The  Lord  Lieut ^ant*s  Reply  was,  That  in 
all  the  course  of  bis  life  he  had  intended  no- 
thing more  tlian  the  preservation  of  tite  lives, 
goods,  and  welfiire  of  the  king's  bubjects ;  and 
that  be  dared  profess,  that  under  no  deputy, 
more  than  under  himself,  bad  there  been  a 
more  free  and  uninterrupted  coarse  of  justice. 

To  tiie  Charge  he  answered,  1.  That  the 
Customs  of  Ireland  differed  etceedtngly  from 
the  Cvstoms  of  England,  as  was  clear  by 
Cook's  Book ;  and  therefore  thonght  cessiuK  of 
men  might  seem  strange  here,  yet  not  so  there. 
2.  That  even  in  England  be  had  known  Sol- 
diers pressed  upon  men  by  the  Presidents  of 
York  and  Wales,  in  case  of  known  and  open 
contempts ;  and  that  both  in  point  of  outlawry 
and  rebellion,  and  aUo  even  for  sums  of  debt 
between  party  and  party,  there  is  nothing  more 
ordinarv  than  these  ceasings  to  this  day  in  Scot- 
land, whereby  the  chief  house  of  the  owner  is 
aeixed  upon.  3.  That  to  this  day  there  hath 
been  nothing  more  ordinary  in  Ireland,  than 
for  the  governors  to  appoint  soldiers  to  put  all 
manner  of  Sentences  in  execution ;  which  he 
proved  plainly  to  have  been  done  frequently, 
and  familiarly  exercised  in  Grandison's,  Falk- 
land's, Chichester's,  Wilmot's,  Cork's,  Evers's, 
and  aU  preceding  deputies  times ;  and  had  even 
,  for  Outlawries,  for  the  kind's  Debts  in  the  Ex- 
chequer, of  Collection,  of  Contribution-Money, 
and,  which  comes  home  to  the  point,  for  petit 
sums  of  money  between  party  and  party :  so 
chat  he  marvelled,  qua  Jronttj  or  with  what 
boldness  it  could  be  called  an  Arbitrary  Go- 
vernment lately  brought  in  by  him.  To  this 
the  lord  Dillon,  sir  Adam  Loftus,  and  sir  Ar- 
thur Teringham,  deposed ;  the  last  of  whom 
told,  that  ill  Falkland's  time  he  knew  20  sol- 
diers ces«ed  upon  a  man  for  refusing  to  pay 
16«.  sterling.  4.  That  in  his  Instructions  for 
^executing  his  Commissions,  he  hath  express 
Warrant  for  the  same,  as  were  in  the  Instruc- 
tions to  the  lord  Falkland  before  him;  both  of 
which  were  produced  and  read.  5.  That  al- 
though these  Precedents  were  not,  yet  it  were 
not  possible  to  govern  the  kingdom  of  Ireland 
otherwise,  which  had  been  from  all  times  ac- 
customed to  such  sumniary  proceedings.  6. 
That  no  testimony  brought  against  him  can 
prove  that  ever  he  gave  warrant  to  that  effect ; 
and  for  the  deeds  of  the  Serjeant  at  Arms,  he 
did  not  conceive  him^lf  to  be  answerable 
for  it. 

As  for  the  Acts  of  Parliament,  he  had  re- 
terved  them  to  the  ditputft  of  hit  kwjren;  but 


was  content  to  say  tboa  mncb  for  the  presmt : 
1.  That  it  is  a  ground  in  the  Civil  Law,  tinit 
where  the  king  is  not  menuoned,  there  be  cm- 
not  be  indoded :  bur,  with  all  deference  to  bis 
sacred  nenon  be  it  spoken^  he  concenned  him- 
self to  be  in  his  master  the  king's  plaee»  ibr  v> 
his  Commission  did  ran,  in  that  kin^am  ui 
Ireland.     S.  The  words  ui  the  Statute  are  not 
applicable  to  him ;  for  God  knows,  be  never 
went  about  in  person  to  liiy  soldiers  upon  any 
of  the  king's  subjects.    3.  That  the  king  &  omn 
soldiers,  requiring  in  a  customary  way  obedi- 
ence to  his  orders,  could  in  no  construction  be 
called  '  Irish  Rebels,'  '  EngUrih   Euemies,'  or 
'  hooded-men.'    4.    That  the  use  and   cuUom 
of  the  law  was  the  best  interpreter  thereof; 
and  for  that  lie  had  already  spoken  enough,  b. 
That  it  savoured  mure  of  prejudice  than  e-quity, 
to  start  out  such  an  old  Statute  against  liim, 
and  none  others,  though  culpable  of  the  same 
fact,  to  the  overttirow  and  rum  of  him  and  his 
posterity.  6.  That,  under  favour,  be  couoeiwrd, 
for  any  Irish  custom,  or  upon  any  Irish  Statute, 
he  was  to  be  judged  by  the  peers  of  Ireland. 
7.  That  Statute,  of  «»hat  fierce  $oerer,  was  re- 
pealed,   lit,  Br  the  10th  of  Hen.  7,  wliere  it 
IS  expressly  declared,  nothing  shall  be  reputed 
Treason  hereafter,  but  what  is  so  declared  by 
the  present  statute  :  now,  nut  a  word  there  oi 
any  such  Trea^n.    Sdly,  tiy  the  llUi  of  queen 
£liz.  where  expressly  power  is  given  to  the  De- 
puty of  Ireland  to  cess  and  Uy  soldiers,  al- 
though the  same  be  reputed  treason  in  any  other. 

To  the  Statute  of  Uenry  6,  he  reobed,  1  bat 
a  slender  Answer  might  serve :  He  hoped  that 
no  man  would  think  him  so  inconsidBrate,  to 
war  against  the  king  of  Britain  and  Irelaod, 
by  the  cessing  of  hve  soldiers ;  that  lie  had  be  en 
cbarged  by  many  for  taking  arms  for  the  king, 
but  to  that  time  never  for  uking  arras  ags&mbt 
him ;  and  that  he  heartily  wished,  that  no  man 
in  all  his  majesty's  dominions  had  more  prac- 
tice, with  rebels,  and  rebeUious  designs  against 
the  king  than  himself. — So  much  for  Thursday. 

At  ilie  close  he  desired  the  mternu>siQu  of  a 
day,  that  he  might  recollect  bis  spirits  and 
strength  against  the  next  quarrel;  and  with 
some  di£cuity  obtained  rest  till  Saturday. 

April  3. 

Upon  Saturday  Mr.  Polmer  proceeded  to 
the  Sixteenth  Article,  and  charged  thus  :  That 
the  lord  Strafford  having  established  a  tyranni- 
cal and  independent  authority,  by  giving  som-^ 
mary  Decrees  and  Sentences,  bad  deprived  the 
subjeet  of  all  just  remedy ;  for  in  that  king- 
dom there  was  none  supreme  to  Ki^^ylf,^  to 
whom  they  might  appeal :  and  lest  their  just 
Grievances  might  be  made  known  to  his  ma- 
jesty, he  had  obuined  a  restraint,  that  no 
complaint  should  be  made  of  injustice  or  op- 
pression done  there,  till  the  first  address  had 
been  made  to  liimself,  and  that  no  per«on 
slioul^  come  out  of  that  kingdont  but  upon 
licence  obtained  from  himself. 

For  Proof  of  this,  1.  The  Instructions  were 
read|  wfasreby  that  retrtniai  was  permitted. 
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S.  The  Proolamation,  That  all  noblemen,  gen- 
tlemen, undertaken,  oflBcers  or  6ther  sohjects 
that  should  resort  into  that  kingdom,  ihould 
not  come  from  thence  without  a  licence  from 
liim.  3.  Thai  he  had  rebtrained  the  iearl  of 
Defmond,  because  of  a  suit  in  law  depending 
between  the  Earl  and  himself,  till  publication 
of  the  same  Mraa  passed.  4.  That  the  lord 
Roch  being  informed  against  before  the  Star- 
Chamber,  he  would  not  license  him  to  come 
into  this  kingdom,  till  the  Sentence  wss  passed 
against  him.  5.  That  one  Marchatee  naving 
pretended  a  mind  co  travel,  was  denied  a  Li- 
cence. 6.  I'hat  tlie  whole  Committee  for  the 
Parliament  was  restrained  this  last  vear  by  de- 
puty Wansford,  which  they  said  n)|trht  be  in- 
terpreted to  be  his  fact,  both  because  they  had 
•ucii  iutelligence  the  one  from  the  other,  as 
also  by  the  I'roclamation  issued  by  him  before. 
7.  That  one  Parry,  servant  to  chancellor  Loftus, 
was  fined  500/.  at  his  returfi,  for  departing  Ire- 
land without  licence.  8.  Thnt  the  Irish  Re- 
monstrance complained  of  thi«,  as  the  greatest 
innovation  and  thraldom  put  upon  them  since 
the  time  of  the  Conquest. 

They  concluded  the  Charge,  That  by  this 
means  having  taken  ofi*  that  hitelligence  which 
should  be  between  the  king  and  his  people,  ond 
having  deprived  them  of  that  remedy  i%hich  in 
reason  they  might  expect  from  so  just  and  so 
gracious  a  prince,  he  had  taken  upon  him  a 
royal  and  independent  power,  and  had  faulted 
highly  both  against  king  and  state. 

The  Lieutenant's  reply  was,  That  he  hoped 
to  malNt  it  clear,  that  he  had  done  nothing  in 
that  particular,  but  what  was  nsual,  necessary, 
•adjust ;  and  that  he  should  be  ytrj  well  able 
(by  the  grace  of  God)  not  onl)r  of  that,  but  of 
all  other  his  public  actions,  to  give  a  reasonable 
account,  though  not  free  from,  much  weakness 
yet  certainly  from  all  tnalice  and  treason. 

To  the  Particulars  :  1.  For  Instructions  laid 
upon  him,  he  was  not  so  much  chargeable  as 
those  of  the  Cooneil  of  England,  whereof  there 
was  a  great  many  present  who  could  witness 
their  commands;  but  lest  any  thing  should 
seem  unjustly  enjoined  by  them,  or  embraced 
by  him,  he  desired  that  "the  reasons  of  their 
Instructions  might  be  read  :  which  were,  *That 

*  it  were  injustice  to  complain  of  injuries,  of 

*  oppression  done  in  that  kmgdom,  till  first  the 

*  deputy's  judgment  was  informed,  and  trial 

*  made  of  his  integrity:  That  it  would  much  dia- 
'  coarage  the  ministers  of  state  there,  and  ex- 

*  pcnd  the  monies  of  that  kingdom,  if  upon 
'every  trifling  business  complaints  should  be 

*  admitted  in  England :  and  that  if  justice  were 

*  there  denied  by  the  deputy,  it  should  be  law- 

*  ful  for  any  man  to  come  over.'  2.  For  the 
Proclamation,  that  the  sam^  was  boilded  .upon 
the  Sutute  of  that  kingdom,  the  85th  Hen.  0, 
which  contained  the  same  restraint  verbatim. 
3.  That  anno  1628,  lite  Airents  fur  the  Irish 
nation  bad  petitioned  for  the  same  from  the 
king.  4.  That  the  Deputy  Falkland  had  set 
forth  the  same  Proclamation.  5.  Thnt  he  bad 
Ibe  Juitg^g  esprttt  wair^t  for  it,  anoo  1634, 


which  was  read.  6.  That  he  had  received  rhtt 
Warrant  in  January,  yet  tlie  Proclamation 
iswed  not  out  till  September  after.  7.  That 
the  whole  Council-Board  of  Ireland  had  not 
only  condescended,  but  al^o  pressed  him  to  it. 
8.  Tbe  necessity  of  the  kingdom  required  iha 
same ;  tor  if  the  gentlemen  had  tbe  Ports  open 
to  go  to  Spain,  and  their  scholars  to  Doway. 
Rfaeims  or  St.  Omers,  it  were  likely  that  at 
their  return  they  would  put  fire  both  in  Church 
and  State,  and  produce  very  sad  events,,  by 
practising  to  distemper  both.  9.  He  con- 
ceived the  the  king,  as  great  m&tter  of  the  fa- 
mily, might  restrain  whom  he  pleased  from  de- 
parting bis  kingdom  without  bis  privity :  and 
here  it  was  not  lawful  for  any  to  go  from  Eng- 
land without  licence;  how  much  more  Dec€»* 
sary  was  this  from  Ireland  T 

Tr>  the  Proofs  he  answered,  1st,  For  Des- 
mond, he  granted  he  was  restrained  indeed,  but 
not  for  any  suit  of  law  betwixt  them,  but  be- 
cause nt  that  time  he  stood  charged  with  Trea- 
son before  the  Council  in  Ireland,  fur  practising 
against  the  life  of  one  sir  Valentine  Cooke.  2. 
Fr)r  tlie  lord  Uocb,  he  had  oftentimes  marvelled 
with  what  reason  the  man  at  that  t*me  could 
seek  a  Licence,  seeing  he  was  a  priboner  for 
debt  in  the  castle  of  Dublin ;  and  if  he  had 
granted  a  licence  to  him,  then  it  had  been  a 
far  more  just  charge  of  Treason  than  now.  3. 
For  Marchatee,  he  was  afraid  of  his  going  to 
Spain ;  and  if  be  had  intended  to  go  iot  Eng- 
land, and  complain  of  himself,  he  would  not 
have  refused  him  liberty,  as  he  never  did  to 
any.  4.  That  tbe  Committee  of  Irish  was  not 
restrained  by  him,  aud  therefore  did  not  con- 
cern him  at  all.  5.  That  for  Parry,  he  ivas 
fined  indeed ;  but  that  it  is  expressly  said  in  bis 
Sentence,  tluit  it  was  not  for  coming  over  with- 
out licence,  (as  is  suggested)  but  for  sundry 
Contempts  against  tlie  Couticii-Board  in  Ire- 
land. 5.  That  he  hod  replied  in  the  last  Ar- 
ticle, a  Remonstrance  was  uo  Proof  at  all. 
He  concluded,  tliat  he  hoped  the  least  suspi- 
cion of  Treason  could  not  accrue  to  him  from 
the  Article :  £ot  Oppression  or  Misdemeanour, 
when  it  was  laid  to  his  Charge,  he  made  i\^ 
doubt  but  he  should  be  able  to  answer  it. 

The  same  day  a  new  man  was  hurried  out 
against  him  (Mr.  WhUiock) ;  who  having 
passed  over  the  17th  and  18th  Articles,  rested 
on  the  19th^  about  the  Oath  admiuisterad  to 
the  Scots  in  Ireland,  and  charged  thus : 

That  it  wajs  the  height  of  his  tyranny,  not 
only  to  domineer  over  tne  bodie«,  but  also  over 
the. consciences  of  men ;  to  which  purpose,  he 
had  eiTJoined  an  Oath  to  the  Scots  in  Ireland  i 
and  because  some  out  of  tenderness  of  con- 
science did  refuse  to  take  the  same,  he  had 
fined  them  in  great  sums  of  money,  banished  a 
great  number  from  that  kingdom,  called  all 
that  nation  Traitors  and  Rebels ;  and  said.  If 
ever  he  returned  home  from  England,  he  would 
root  them  out  both  stock  and  branch. 

For  Proof  of  this,  1.  Sir  Jammy  Mount- 
gomerv  was  prodoced  )  who  declared  at  large 
how  tiiat  oatli  wM  coutiived.    2.  Sir  Robert 
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wM  no  Proof  at  «0,  nor  indood  cooM  thcrt  bt 
any:  for  if  J  had  wid  it,  (qooth  ho)  I  iiari  beto 
perfirctlj  out  of  nj  wits;  aad,  ha  tfaaofced 
God,  foch  irrational  apcccbn  oMd  not  co  c»« 
capo  him.  He  honoored  that  kHigdom  rtty 
much,  because  it  wot  the  natire  soil  of  our 
dread  sovereign,  hit  gracioos  master ;  and  be<> 


Maxwell  of  Orchiardon,  who  spoke  to  the  same 
purpose.  S.  Sir  John  Clotworthy,  who  de> 
cbied,  that  a  great  number  had  fled  the  kins* 
dom  for  foar  ol'  that  oath.  4.  One  Mr.  Saaio^, 
who  deposed,  th»t  epon  the  10th  Oct.  Id38, 
he  beord  tlie  Deputy  say  tliese  words,  '  That 
*  if  lie  returned,  lie  would  root  them  out  stock 
'  and  branch  * — They  concluded,  That  this 
was  a  point  of  the  most  tyrannical  and  arbi* 
trnry  government  that  before  ibis  time  was 
ever  heard  of,  not  only  to  lord  it  over  the  for- 
tunes, but  also  orer  the  souls  of  men :  and 
chat  it  rented  only  in  the  parliament,  which 
ha  ill  the  legislative  power,  to  enjoin  oaths. 
And  that  (herefort  this  was  one  of  llie  chief 
points  he  had  done  against  the  privileges  and 
liberty  of  the  suKjcct. 

The  Lieutenant  replied,  That  erery  new  Ar- 
ticle acquainted  him  with  a  new  Treason ; 
that  if  he  had  done  any  thindt  >i^  "^^  ^^  ^'^^  ^^ 
ceptable  to  the  king  and  country,  he  conceired 
it  to  be  this. 

To  these  Particulars ;  1.  He  desired  the  lords 
would  call  to  mind  the  comiition  of  those 
times;  no  man  (pointing  to  my  Lord  Steward) 
knows  better  than  vour  lordship,  who  had  tlien 
the  chiefesc  place  in  his  majesty's  service.  I 
would  be  very  sorry  to  rub  (said  he)  old  sores, 
especially  seeing  1  hope  things  are  in  a  fair  way 
to  a  firm  peace,  and  I  wish  that  I  may  not  be 
deceived,  that  is,  that  it  may  be  so  ;  only  thus 
much  I  may  sny,  we  bad  then  greater  foars  and 
apprehensions  in  Ireland,  lest  the  Scou  in  the 
kingdom  (who  were  above  100,000  souls)  miglit 
have  joined  with  their  countrymen  at  home, 
for  tlie  disturbance  of  our  peace  :  mean  time 
we  detected  a  Treason  of  betmytiig  of  the 
Castle  of  KnockforgQs  to  a  great  man  in  that 
kingilom,  (whose  name  I  now  spare)  by  one 
Freemnn,  who  upon  the  discovery  was  execut- 
ed. The  Council- Bourd  therefore  in  Ireland 
resolved  to  prescribe  the  Scots  an  oath,  where- 
by they  mignt  declare  their  discontent  at  their 
countrymen's  proceedings,  and  oblige  them* 
telves  to  the  king's  service:  But  while  we 
were  abont  this,  they  of  their  own  acooid  came 
to  Dublin  to  petition  for  it,  and  took  it  witli  a 
wonderful  alacrity  and  hevirtiness ;  so  that  it  is 
ft  marvellous  falsehood  tur  any  man  to  say  it 
was  invented,  or  violently  enjoined  by  toe. 

S.  About  the  same  time  the  same  Oath,  verv 
hum  verho^  was  by  the  Council  of  England  pre- 
scribed to  the  Scots  at  London, and  elsewhere; 
which  was  no  small  enoounga&cnt  to  us  in 
Ireland. 

S.  I  had  (said  he)  which  I  never  sbcwod,  be- 
cause  I  had  no  need  before  this  time,  a  special 
M^ arrant  firom  the  king,  all  written  with  his 
own  hand,  to  Hist  efiect :  and  when  the  king 
commands  a  matter  not  contrary  to  ftiw,  truly 
I  (said  he)  do  conqeive  it  both  contrary  to  law 
and  conscience  not  to  yield  him  all  due  obeifi- 
ence.  For  the  Proof  hrbuglit  against  Um,  there 
was  nothing  seemed  to  be  of  any  moment  bat 
the  Words. 

For  the  fir<t  Words,  *  Tbtt  he  had  caHed  idl 
« the  natiOD  lUbcIt  a»d  Tx«il»rs,'  fas  laid  Chve 


cause  be  knew  a  part,  vea,  (he  hoped)  the 
greatest  part  of  tbrai  had  been,  and  ever  will 
be,  as  loval  and  dutiful  to  the  king  as  any  other 
of  his  subjects :  and  ol  those  too  who  had  sub* 
scribed  that  unhappy  combination,  be  knew  a 
great  many  had  thme  it  against  iheir  hearts 
aud  wills,  and  would  be  ever  ready  upon  occa- 
sion to  rtMtoostrate  the  same,  by  adhering  to 
the  kinc's  service.  So  that  this  Accusation 
was  nothing  but  a  wresting  and  perverting  his 
words  and  meaning,  of  purpose  ti>  make  him 
odious,  and  irritate  a  whole  nation  aguinst  him. 

For  the  otiier  Word?,  they  were  proved  only 
by  one  Witness,  which  ooold  make  no  sufiH 
cient  foith;  and  that  witness  too  he  would 
evince,  if  not  of  perjury,  yet  of  a  nouble  mis- 
take ;  for  he  hwl  sworn  positively  that  he  had 
spoken  tliese  words  the  tOth  ot  Octoheiv 
whereas  he  was  come  out  of  Ireland  into  Eng- 
land the  I'ith  of  Sept.  before,  and  was  at  Lui^ 
don  the  Slst. 

For  those  that  had  fled  the  kingdom  becnoae 
of  that  Oath,  be  knew  none  sucli ;  and  if  they 
did,  they  fled  into  Scotland  ;  which  miitht  stt^. 
ficiently  ai^ue  their  wtentions  and  resolutions. 
For  his  part,  if  they  were  not  willing  to  give 
that  testimony  of  their  loyally  to  their  prince, 
although  he  had  known  of  their  departare,  he 
would  iuive  been  venr  loth  to  have  kept  them 
against  their  wills,  but  should  hare  been  dadly 
rid  of  them,  and  have  made  them  o  bridge  to 
be  gone,  lutber  than  stay. 

April  5. 

Upon  Monday,  Master  Whiihck  proceeded 
to  the  «Oth  Article,  and  tokl  him,  That  be- 
cause the  matter  was  intefTeoient,el  cfm^mtits 
maturm,  they  had  reserved  to  join  the  hve  neat 
Articles  together,  because  all  of  them  tended 
to  one  point  or  period  ;  that  is,  tu  shew  «« fa%t 
had  design  he  had,  to  have  subdued  tlie  kinc- 
doins  Iwih  of  Em^land  and  Scotland  hy  force 
of  arms,  and  to  reduce  than  to  ihat  Arbitmry 
GovemnMmt  he  bad  lately  introduced  into  Ire- 
Und. 

The  Lieutenant  in  treated  tltat  tliey  would 
proceed  according  to  tlie  Order  prrscribed  by 
tlie  house,  which  was  Article  by  Article :  lie 
said,  five  Articles  were  many,*  tite  matter 
weichty,  his  memory  treacherous,  his  jodgroont 
wei^. 

It  was  bitteriy  replied  by  Master  6/ya,  That 
i:  did  aot  become  ti.e  prisoner  at  the  bar  to 
prescribe  tbem  in  what  way  tliey  sliould  give  in 
their  Evidences. 

The  Lieutenant  modestly  answered.  That  if 
he  stood  in  his  place,  be  wuuld  perhaps  cm** 
the  like  favour,  unleK  his  abilities  did  furaiah 
him  with  more  stremeth  than  he  could  find  in 
if:  for  bit  part,  be  was  oonteated  tbef 
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Aould  proceed  lyiy  «^ny,  niways  proTirled  they 
^oald  ^nt  bim  n  com|)etenc  time  for  replying. 

Then  Whitlock  went  on,  nnd  told  tlie  lords, 
That  tomething  in  those  Articles  concerned 
the  Scotishy  something  the  English  nation. 
That  which  concerned  the  Scotish  he  reduced 
to  five  Heads : 

'  1.  That  the  Deputy  had  ndd  at  the  Council- 
Board,  *  That  the  Scots  Demands  contained 
'  sufficient  matter  to  persuade  to  an  ofliiensive 
'  war/ 

S.  ^That  the  same  Demands  did  strike  at 
'  the  root  and  life  of  monarchical  government, 

*  and  were  only  to  be  answered  by  the  sword.' 

•  3.  That  hr  caused  some  Scotisli  goods  and 
ships  to  be  seized  on  in  Ireland. 

4.  That  he  had  engaged  the  Irish  parlia- 
ment, l)y  their  Declaration,  in  that  war  against 
the  Sects. 

5.  That  by  all  possible  means  he  had  put 
bad  thoughts  and  suspicions  into  his  majesty 
against  his  Scotish  subjects,  and  laboured  to 
make  a  national  (jnarrel  between  them  and' 
Bngland ;  which,  if  the  king's  piety  and  the 
prudence  of  better-alfeeted  statesmen  had  not- 
prevented,  could  not  have  been  soddered  up 
again  without  much  blood. 

Concerning  England,  his  Speeches  were 
either  before  or  after  the  Parliament  * 

1.  Before  his  creature  and  bosom-friend  sir 
George  Ratcliff,  he  had  said  to  sir  Robert  Kini», 
when  be  was  doubting  how  the  king  might 
have  Monies  to  pav  bis  Armies,  'That  the 
'  king  had  400,000/.  in  his  purse,  30,000  men 
'in  the  field,  and  his  sword  by  his  side ;  and  if 
'  he  wanted  money  afterwards,  who  would  pitf 
•himr 

3.  That  his  brother  shr  George  Wentworth 
had  said  to  sir  Robert  Barington,  upon  the  dis- 
sohition  of  the  last  Parliament,  '  That  seeing 

*  the  English  would  not  grant  Supply  to  the 
'  king,  it  seems  they  were  weary  of  their  peace, 

*  and  desired  to  be  conquered  a  second  tmie.' 

3.  That  he  himself,  upon  a  discourse  with 
the  primate  of  Ireland,  had- said,  '  That  be  was 

*  much  of  the  mind  of  those  English  Divines, 

*  who  maintaiDcd  it  lawful  fur  a  king,  having 
'  tried  the  affection  and  benevolence  of  his 
^  people,  and  tlnsn  denied  their  lielp,  upon  an 

<  mevitable  necessity  and  present  dnnger  of 
'  the  kingdom,  that  he  might  use  his  Preroga* 
'  tive  for  his  own  Supply,  and  the  Defence  of 
'  his  subjects/ 

4.  To  the  lord  Conway,  in  a  discourse,  he 
bad  said,  *  That  if  the  Parliament'  (meaning 
the  last  Parliament)  *  should  not  grant  a  com- 

*  petent  Supply,  that  then  the  king  was  ac* 
^  quitted  before  God  and  man,  and  might  use 

*  the  authority  pat  into  his  hands.' 

5.  That  he  did  say  at  the  Council  Board,  *  If 

*  the  Parliament  should  deny  to  lidp  the  kfn^, 
'  he  would  take  any  other  way  he  oouM  for  his 

*  majesty's  service  and  assistance.' 

His  Eipreaeions  after  the  Parliament  Were 
two: 

].  'That  the  Parliament  had  forsaken  the 

<  kJDg^  and  that  the  kiag  ikraM  oot  mifitr  him- 
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'  self  to  be  over  mastered  by  the  frowardnessy 
<  obstinacy,  and  stubbornness  of  his  people.' 

3.  '  That  if  his  majesty  pleased  to  employ 
'  Forces,  he  had  some  in  Ireland  that  might 
'  serve  to  reduce  this  kingdom.' 

The  Proofs  for  the  Scots  Particulars  were 
these:     * 

1.  The  lord  Traquair,  who  was  indeed  very 
favourable  to  the  Lord  Lieutenant,  and  spukd 
nothing  to  his  disadvantage  but  what  was  screw- 
ed from  him :  with  much  difficulty  he  told  them. 
That  when  he  gave  in  the  Demands,  ho  heard 
him  say, '  That  it  was  high  time  fur  the  kine  to 
'  put  himself  into  a  posture  of  war;'  but  that 
first  all  the  council  of  England  said  the  same  aa 
well  as  he.  2ndly,  That  it  was  a  double  suppo^ 
sititiU :  1.  That  the  Demands  were  truly  given 
in.  9.  That  there  was  no  other  rdinedy  len  but 
arms,  to  reduce  them. 

U.  The  earl  of  Morton's  testimony  (beine 
sick  himsdf)  was  produced,  and  it  was  one  and 
the  same  with  the  Article. 

3.  Sir  Henry  Vane  was  examined,  who  de« 
dared.  That  he  bad  heard  theLirutenant  to  ad« 
vise  the  king  to  an  Offensive  War,  tiheo  hit 
own  judgment  was  for  a  Defensive. 

4.  The  Testimony  of  the  earl  of  Northumber-* 
land  was  produced,  which  was  the  very  sam« 
with  sir  Henry  Vane's. 

5.  The  Treasurer  of  England  deposed  the 
same  w  ith  Trgquair. 

6.  One  Beane  from  Ireland  uM,  That  be  had 
known  ships  seiied  on  there ;  but  by  whose  prtH 
curement  or  warrant,  be  knew  ilot. 

To  the  Articles  about  England : 

1.  Sir  Robert  King  and  the  lord  Ranelagh 
deposed  the  same.  That  sir  Robert  Ring  and 
the  lord  Ranelagh  had  heard  mr  Geoxi^  Ra»* 
cliff  speak  those  words  in  the  Article. 

9.  Sir  Robert  Barington,  of  sir  George  Went* 
wortli. 

3.  The  Primate's  Testimony  (who  is  sick) 
was  the  sariie  with  the  Article.  - 

4.  The  lorvl  Conway  deposed  the  «une  with 
the  Article. 

5.  Sir  Henry  Vane  deposed,  he  had  heard 
those  words  spoken  at  the  Council  Board. 

Vor  the  Words  spoken  after  the  ParKament  t 
To  the  first,  sirTho.  Jermyne,  lordNewbur|r> 
earl  of  Bristol,  earl  of  Holland,  were  examined, 
Bristol  did  mince  the  matter,  but  Holhind*s  tes- 
timony was  express,  because  of  the  exceeding 
great  love  he  carried  to  the  man. 

For  the  last,  which  were  the  most  dangerous 
Speeches,  (about  reducing  of  this  kingdom) 
there  was  only  sir  Henry  Vane's  testimony  ;• 

*  <'  The  ruin  tlmt  last  actbrouf^t  to  the  kin| 
was  irreparable ;  for,  besides  thatit'served  their 
turn  (which  no  question  they  had  discovered  be- 
fore) to  prove  those  Words  against  the  earl  of 
Straffbrd,  which  sir  Harry  Vane  so  punctually 
reraemliered ;  and  besides,  that  it  was  matter 
of  horror  to  the  counsellors,  to  find  that  they 
might  be  arraigned  for  every  rash,  every  incon- 
siderate, e«erj  imperious  expression  or  word 
they  had  u^ea  there;  and  so  mtde  them  mora 

4z 
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who  declared  only  tlius,  Thnt  he  had  heard  ei- 
ther those  words,  or  the  like. 

Here  sonic  of  tUe  Ltcutenaot*b  triends  ^hewed 
Ihemselyes : 

1.  The  lord  Saril,  who  desired  of  sir  Uet\ry 
Vane  to  know  whether  l»e  sa»d  •  their/ or  *  this/ 
or  ^  that  kingdom  /  and  withnl  Mid,  It  was 
verr  hard  to  condemn  a  man  for  Treason  upon 
iuch  petit  circumstances. 

fl.  The  earl  of  Southampton  desired  to  know, 
whether  sir  Henry  Vane  would  swear  those 
words  positively  or  not.    Sir  Henry  Vane  said, 

engaged  to  servile  applications :  it  banished  tor 
ever  all  future  freraora  from  that  board,  afid 
those  persons,  from  whom  his  majesty  was  to 
#apect  advice  in  his  {greatest  scrpi^^hts ;  all  men 
•aiisfying  themselves,  '  that  tliey  wen  nu  more 
')>bliged  to  deliver  their  opinions  there  freely, 

*  fihen  they  might  be  impeadied  in  another 

*  place,  for  so  doing  ;*  and  the  evincing  this  so  use- 
ful  doctrine«was  witliout  doubt  more  the  design  of 
those  grand  managers,  thun  any  hope  they  had, 
4>f  receiving  further  information  thereby,  than 
they  had  l^fore.— And  for  my  part  1  must  ask 
leave  of  those  noble  Itirds,  who  alter  the  king's 
consent  gave  themselves  hberty  to  be  examined, 
to  say,  that  if  they  had  well  considered  the  oath 
they  had  taken  when  thev  were  admitted  to  that 
eociety,  which  was  *  to  keep  secret  all  matters 
'  committed   and  revculed  to  them,  or  that 

*  should  be  treated  of  secretly  in  council/  the? 
would  not  hav^  beheved,  that  the  king  himself 
could  haye  dispensed  with  that  part  of  tlieir 
oath.  It  is  true,  there  is  another  claui>e  in  their 
oath,  that  allows  them  with  the  king's  consent  to 
reveal  a  matter  of  council ;  but  that  is,  only 
what  shall  Cooch  anotlier  counsellor;  which 
they  are  not  to  do  without  the  leave  of  the  king, 
or  the  conned.*'    Lord  Clarendon. 

The  noble  historian  relates  in  a  lively  manner, 
the  scene  which  took  place  in  the  House  of 
Commons  on  young  sir  Harry  Vane's  disclosure 
of  his  having  purloined  his  father's  Papers;  (sec 
p.  1457)  and  assigns  the  Hillovrini;  causes  of  old 
sir  U.  Vane's  enmity  against  .Stratford  :  *'  Sir  11. 
Vane  had  not  far  to  look  back  to  the  time  that 
the  Earl  had  with  great  earnestne*;)  opposed  his 
being  made  Secretary,  and  prevailed  for  above 
A  montli's  delay;  which,  tiiough  it  was  done 
with  great  reason  and  justice  by  the  Earl,  on 
the  behalf  of  an  old  fellow  servant,  and  hts  very 
good  friend  sir  John  Coke  (who  was  to  be,  and 
afterwards  was,  removed  to  let  him  in)  yet  the 
justice  to  the  one,  lessened  not  the  tense  of  un- 
kind ness  to  tiie  other:  after  which,  or  about 
the  same  time  (which  it  msy  be  made  the  other 
to  be  the  more  vinilently  remembered)  being  to 
be  made  earl  of  Strafford,  he  would  needs  in 
that  patent  have  a  new  creation  of  a  barony, 
ftnd  was  made  baron  of  liaby,  a  house  belong* 
ing  to  sir  Henry  Vune,  and  an  honour  he  made 
tUTConnt  bhould  behjng  to  himself,  which  was  an 
flctnf  the  mo^t  unuecessarv  prov«ication  (though 
-  he  contemned  the  man  with  marvellous  scorn) 
thai  I  have  known,  and  I  believe  was  the  chief 
I  of  the  luis  of  hi&  head.** 


Positively  either  tliem  or  the  like.  The  E*rl 
replied,  That  under  favour  *  those  or  the  like ' 
could  not  be  positive. 

3.  The  earl  of.  Clare  desired  to  kitovr  wbat 
could  be  meant  by '  this'  kingdom;  for  his  part 
(he  said),  be  thought  it  meant  of  tlie  kingdom 
of  Scotland,  to  which  the  word  *  this'  tiught 
very  well  be  relative,  that  kingdom  being  only 
mentioned  in  the  preceding  discourse:  aod  that 
he  was  tiie  more  ready  to  be  of  that  opinioB, 
because  he  could  not  see  by  what  gnuninatical 
construction  it  could  be  gatber«l  from  bis 
wofds,  tliat  he  meant  to  reduce  EngUnd,  whjch 
neither  then  was,  neither  is  now  (God  be  thank- 
ed) out  of  the  way  of  obedience,  nor  upoo  re- 
bellious coitfses. 

They  at  last  concluded  the  Charge,  That  the 
Words  were  so  monstrous,  that  to  aggravate 
them  was  to  allay  tbem;  and  tberefoie  they 
would  simply  leave  them  to  the  Judgment  of 
the  Lords. 

The  Lieutenant's  Reply  vras, 

Tliut  though  the  heaping  up  of  those  Avtirles 
liad  put  him  to  a  great  contusion,  yet  he  would 
endeavour  to  bring  bis  Answer  into  the  hat 
method  lie  could ;  and  first  he  would  reply  ro 
the  Proof,  then  add  something  in  general  tfnr 
himself,  in  what  a  hard  taking  and  lamentable 
condition  he  was,  to  have  his  private  discourM^, 
his  most  intimate  and  bosom  fnends,  seaicbed 
and  sifted  to  the  least  circumstance,  that  he 
might  seem  guilty  of  that  which,  by  God's  as- 
sistance, he  should  never  be. 

To  the  lord  Truquair's  and  the  deputy's  De- 
positions, he  thought  their  Proofs  did  not  mach 
stick  upon  him.  For  upon  the  Suppositions, 
1.  That  the  Demands  were  true ;  fi.  That  riiey 
were  not  justihable ;  3.  That  no  other  course 
could  prtvail :  He  could  not  see  wbat  other 
advice  he  could  possibly  give  the  king,  than  to 
put  liiinself  into  a  posture  of  war,  espedally 
seeing  then  there  were  frequent  reports  of  the 
Scots  invading  or  entering  into  Englancf ;  nor 
was  he  of  any  other  mind  than  all  the  rest  of 
the  Coiuicil«lioard. 

For  that  of  Morton's,  he  doth  not  pontivehr 
remember  the  Words,  but  if  the  Demands  were 
read,  perhaps  they  would  imply  nothing  less ; 
and  if  so,  how  oUierwise  to  be  answered  but  by 
the  sword,  and  other  means  being  iirst  essayed, 
which  is  ever  to  be  supposed  f   . 

For  sir  Henry  Vane's  and  Northomberlamrs 
Testimony,  about  persuading  of  an  offensive 
war,  he  said,  He  remembered  it  very  well,  and 
thought  it  as  free  for  bim  to  give  his  opinion  for 
an  oflTensive,  as  they  ft»r  a  ddensive  War;  Opi- 
nions, said  he,  if  they  be  attended  with  obsti- 
nacy or  pertmacy,  may  make  an  heretic,  but 
that  they  e\er  made  a  traitor,  he  never  heard 
it  till  now  :  nor,  under  favour,  should  I  be  an 
heretic  either  (said  he)  ;  for  as  I  was  then,  to 
am  I  now,  most  wdliag  to  ackoowlcde-e  my 
weakness,  and  c«>rrect  my  errors,  whereof  no 
mnu  hath  more,  or  is  more  sensible  of  them, 
than  I  my^f;  yet,  if  that  opinion  of  oune  bad 
been  followed,  it  might  perups  havespered  us 
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some  Monejf,  said  he,  nnd  some  repot  ation  too, 
of  which  we  have  been  prodiKal  cnouf^b. 

For  the  last,  about  the  Ships,  it  proves  no- 
thing :  hut  he  would  wiUinglj  confess,  that  some 
ships  were  there  detained,  and  that  by  himself 
and  his  own  direction,  as  Vide^Admirai  of  Can- 
naught,  but  it  was  at  the  oommuiid  of  the  Lord 
Admiral  the  earl  of  Northumberland ;  and  pni- 
dttced  his  Letter  to  that  purpose. 

To  the  English  Proof:  He  marvelled  much 
bow  sir  George  Ratcliff*s  words  could  be  put 
upon  him ;  Sir  George,  though  alledged  to  be  his 
bosom-friend,  yet,  bad  thoughts  of  his  own,  and 
he,  the  earl,  might  have  other  thoughts  in  his 
bosom,  and  use  other  expressions  than  sir 
George  RatclifT:  No  man,  ^said  he,  can  com- 
mit Treason  by  his  Attorney;  and  should  I,  by 
my  friend  sir  George,  as  by  a  proxy  ? 

For  his  Brother,  he  never  knew  him  before 
so  rash ;  but  that  was  nothing  to  him,  except 
they  could  prove  a  nearer  identity  than  nature 
had  iiistituted,  and  tl^at  his  brother's  Words 
nnd  his  were  all  one  :  yet  withal  he  conceived, 
that  his  brother's  words  might  be  very  well  un- 
derstood of  the  Scots  conquering  England,  hut 
not  at  all  of  the  Irish ;  and  so  he  wished  with 
all  his  heart,  that  he  had  not  spoken  something 
which  is  like  a  prophecy. 

To  the  Primate's  Testimony  (with  all  rever- 
ence to  his  integrity  be  it  spoken),  he  is  but  one 
witness,  and  in  law  can  prove  nothing :  Add  to 
this  (said  he),  that  it  was  a  private  discourse 
between  him  and  me,  and  perhaps  spoken  by 
me  teniandi  gratia  ;  and  how  far  this  should 
be  laid  to  a  man's  charge,  let  your  lordships 
judge. 

Yea,  this  seems  to  me  apainst  humanity  it- 
self, and  will  make  the  society  of  men  so  dan- 
gerous  and  loathsome  to  us,  that  our  dwelling- 
oases  will  be  turned  to  cells,  and  our  towns  to 
desarts:  That  which  God  and  nature,  our 
Tongues,  have  bestowed  upon  us,  for  the  greater 
comrort  of  venting  our  own  conceptions,  or 
craving  the  advice  of  wiser  and  learneder  men, 
should  become  snares  and  burdens  to  us,  by  a 
curious  and  needless  fear ;  yet  if  my  Words  be 
taken,  said  he,  with  all  that  went  before  and 
followed  afler,  I  see  no  danger  in  it.     « 

To  the  lord  Conway  I  may  reply  the  same, 
with  this  Addition,  That  it  is  a  very  natural 
motion  for  a  man  to  preser\-e  himself;  every 
creature  hath  this  privilege,  and  shall  we  deny 
it  to  monarchy,  provided  this  be  done  in  a  law- 
ful, though  in  an  extraordinary  way?  This 
grain  of  salt  roust  be  added  to  season  all  my 
discourse. 

To  that  of  sir  Henry  Vane,  of  ofFering  m^ 
Service  to  the  king,  I  thank  bim  for  the  Testi* 
mony,  and  think  he  hath  done  me  much  ho- 
nour thereby  >  but  if  he  or  any  body  else  do 
suspect  that  bis  mue&ty  will  employ  me  in  un- 
lawful enterprizes,  I  shall  think  them  more  lia- 
ble to  the  charge  of  Treason  than  myself. 

To  the  subsequent  Testimonies,  I  shall  not 
need  ia  wrestle  about  them  much,  only  the  last 
of  sir  Henry  Vane's  pinches,  and  lies  sore  upon 
me ;  but  to  that  wfatcb  the  eari  of^^are,  and  I 


thank  him  fur  it,  hath  said  already,  give  m« 
leave  tn  add  this.  That  the  Testimony  of  one 
man  is  not  a  sufficient  Witness,  nor  can  a  man 
be  accused,  much  less  condemned,  of  Treason 
upon  this ;  and  for  that  read  the  Stat.  Hen.  7, 
12,  and  i^f  £dw.  6,  5. 

Now,  my  lords,  (suid  he)  to  give  you  further 
satisfaction,  I  bhall  desire  all  the  Lords  of  the 
Council  which  were  tben^present,  only  to  the 
number  of  eight,  may  be  examined  whether 
they  heard  these  Words  or  not;  for  the  Arch- 
bishop and  sir  Francis  Windebank,  they  cannot 
be  hod ;  sir  Henry  Vane  gives  the  Testimony, 
I  deny  it ;  four  only  remain. 

1.  The  earl  of  Northumberland's  Testimony, 
which  was  read,  had  declared  expressly,  that  he 
had  never  heard  tliose  Words,  nor  any  lik« 
them,  from  the  lord  Strafford,  but  he  spake  with 
great  honour  and  regard  to  the  kingdom  of 
England. 

2.  The  marquis  Hamilton,  who  declared 
upon  his  oath,  that  he  had  never  heard  such 
words,  but  that  he  had  heard  the  Lieutenant 
oflen  say,  that  tlie  king  was  to  rule  his  royal 
power  candide  et  catte;  that  it  would  never  be 
well  for  this  kingdom  till  the  prerogative  of  the 
Crown  and  the  Privilege  of  the  Subject  went 
in  one  place  together ;  and  that  Parliaments 
were  the  happiest  way  to  keep  a  correspond^ 
enoe  between  the  king  and  people. 

The  very  same  was  delivered  by  the  Lord 
Treasurer,  and  the  lord  Cottington. 

Now,  my  lords,  you  may  roonrel  bow  these 
Words  rested  ouly  on  the  ears  of  sir  Henry 
Vane:  but,  my  lords,  (said  he)  that  I  may  re- 
move all  scruple  from  you,  I  will  make  it  evi- 
dent, that  thqre  was  not  the  least  intention  that 
the  Irish  Array  should  set  a  foot  in  England  ; 
and  then,  I  hope,  you  will  conceive  that  I  had 
uo  meaning  to  reduce  this  kingdom. 

This  he  made  clear  by  the  Testimony  of  Nor- 
thumberland, tlie  Oaths  of  marquis  Hamilton, 
lord  Cottington,  Lord  Treasurer,  sir  Thomas 
Lucas,  who  only  were  nrivy  to  that  matter. 

For  other  of  my  Words,  my  lords,  (said  he) 
I  desire  you  would  not  talk e  them  by  balv^;  ii 
so,  who  should  be  free  from  treason;  Cer- 
tainly, if  such  a  precedent  take  footing,  West- 
minster-hall shall  be  more  troubled  with  trea- 
son than  with  common*  law ;  look  therefore 
to  the  antecedents  and  consequents  of  mj 
Speeches,  and  you  shall  find  the  state  of  the 
question  clearly  altered :  the  antecedrats  were 
upon  an  absolute  or  inevitable  necessity,  upon 
a  present  invasion,  when  the  Remedy  of  a  parUa- 
ment  cannot  be  expected ;  the  consequents,  for 
the  Defence  of  the  kingdom,  which  accounts 
afterward  to  the  parliament.  The  qualifica- 
tions too  in  a  lawful,  convenient,  and  ordinary 
way,  so  far  as  the  present  necessity  can  permit. 
Add  but  these,  and  which  of  you  are  not  of  my 
mind  ?  Is  the  king  endowed  with  no  power  frona 
the  Lord  ?  Is  he  not  *  publicus  inspector  regni  i* 
Stands  it  not  him  in  hand  to  do  something  on 
present  necessities? 

And  that  these  were  his  words,  be  oAen 
proved,  over  and  over  again,  by  the  marquis^ 
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Nor  do  I  tee  how  I  un  ciil|f«ble  of  Treaaon, 
ualcss  it  be  tr«Mpa  for  aot  beini;  iufiaiibl« ; 
and  if  ii  be  io,  tnjr  lords  yoo  have  this  lag  of 
moruUity  before  yoa,  loodeo  with  many  infirau- 
tiet ;  though  you  pull  thu  into  shreds,  yet  there 
i»  no  great  los»;  yea,  there  aiay  be  a  gi«at 
gaio»  if  by  tl»e  »anie  I  nay  seem  to  have  dftred 
too  far,  to  give  a  testimuov  to  the  worhl  of  an 
innocent  conscience  towardt  God,  and  a  reso* 
luie  loyalty  towards  my  |irioce  (which  have 
ever  been  vv  only  pole-stars  in  the  wkolc 
couTbe  of  my  hie) :  and  if  by  filling  of  mine, 
there  be  nut  a  wuy  found  haw  to  trace  n«t  the 
blood  of  the  nobility  (which  I  hope  your  lord- 
ships  will  look  Uj),  there  it  no  disadvantage  at 
all  sutfered  by  the  loss  of  me.  (You  have  his 
vety  words  as  near  as  I  could  recoiled.) 

Tuesday  was  a  day  of  re^t. 

April  T. 
Upon  Wednesday  Whiihck  charged  thos: 
That  the  preceding  Articles  were  ot  so  hig^  a 
consequence,  and  of  so  transrcndcnt  a  nature, 
that  nothing  wanted  tu  innke  up  the  perfect 
measure  of  the  most  hornd  treason  and  mon- 
strous attempt  that  ever  by  a  native  was  in- 
tended a|;ainbthi9  lin^  and  country,  by  putting 
these  dei^igned  projects  into  execution  ;  »« hich 
had  undimbtcdly  h»p|)ened  to  the  ruin  and  sub- 
verMOu  both  of  Church  and  State,  had  not  the 
clemency  and  goodness  of  the  prince,  and  the 
piety  and  carefulness  of  the  wtll-affectcd  peers, 
liuiouslv  fore-ten  and  prevented  tlie  same: 
that  itfll  thi*  principles  of  tyranny  and  oppres- 
sion had  lodgt'il  wiinin  his  bo^om,  and  therefore 
hnd  bup»t  forth  into  these  ExpresMOns  and  Ad- 
vices contained  in  the  following  Articles; 
where  fir>t  in  the  Twenty-Fifth  tJjey  charged 
him  wiih  three  things  : 

1.  That  he  had  "advised  the  king  to  a  rigo- 
rous and  unlawful  exaction  of  Ship-Money, 

2.  That  he  had  given  counsel.  That  iftlie 
Sheriffs  should  deny  their  best  endeavours  and 
assistances  to  that  effect,  they  should  be  sent 
for,  and  be  fined  and  imprisoned  by  the  Star* 
Ch:unber. 

3.  That  when  the  aldermen  af  London  had 
in  all  humility  represented  the  causes  why  the 
Ship-Money  could  not  be  collected  amongst 
them,  and  had  given  in  the  Reasons  why  they 
refused  to  give  in  a  list  of  their  Names,  within 
their  city,  who  were  able  to  af&id  the  Loan- 
Money  ;  he  in  a  contemptuous  and  tyrannical 
manner,  in  the  face  of  the  Council -Board,  had 
said  to  the  king :  <  Sir,  these  men,  because  of 
'  their  obstinacy  and  fro  ward  ness,  deserved 
'  very  well  to  be  fined,  ransomed,  and  laid  by 

*  the  heeli;  and  it  will  never  go  well  with  your 
'  service,  until  some  of  them  be  hanged  up  for 

*  examples  to  others/ 

The  Proofs  #ere  these  : 
1.  The  bishop  of  Limdon  Lord  TiMaarer, 
who  declared,  That  lie  remembered  the  Words 
very  well,  tliat  the  Lord'Lieutenaat  had  advised 
the  kin^  to  cause  the  Sbip*Mooe;f  to  be  f»» 
thered  in;  but  he  femeoibered  witfaal,  thae 
both  himielf  and  all  the  Consoil  had  done  ik^ 


by  the  Lord  Treasurer,  Couington,  sir  The. 
Jcrmyne. 

My  lords,  what  I  have  kept  to  the  hist  (said 
he;  IS  this,  and  1  would  iuireat  \ou  seriously 
to  thiiiK  of  it:  If  a  mao*s  taUle,  his  bed,  hi^ 
house,  his  broilu  r,  his  friends  (and  that  too 
after  tUey  have  givLU  an  oath  of  secrecy;  are  to 
be  nicked  to  lind  out  rreas4>n  agnmst  him,  who 
never  knew  wimt  it  meant,  what  earthly  man 
shall  pa^s  free  from  treason  ?  Let  my  misfor- 
tune, my  linls,  be  your  advertisement :  your 
wise  ance>t(>rs  were  glad  to  put  bands  and 
limits  to  this  lion,Trettanu  ;  if  >uu  give  hmi  the 
lar^c  scope  of  \V  oras  to  runge  into,  he  will  at 
last  puii  you  or  Y«>ur»  all  to  pieces. 

But,  niv  lord»,'l  did  never  think  till  now,  tltat 
flatter  oropmiou  should  be  objected  as  muUer 
of  Treason. 

For,  1.  Opinions  are  free,  and  men  may 
argue  both  tro  and  C<i»,  m  all  faculties,  with- 
out any  stain  of  reputuuon ;  otherwise  all  con- 
sultations would  he  vain. 

i,  I  may  be  of  auother  Judiiment  than  I  de- 
clare m\belf,  to  be,  of  opinion,  perhaps,  (o 
gain  better  arguments  for  the  maintenance  of 
wy  own  grounds.  • 

3.  Many,  and  myself  oftentimes,  have  pro- 
pounded my  Opinion ;  yet  upon  hearing  better 
Judgmeut2»,  have  presently  changed  it. 

4.  We  use  to  strain  our  Opinions  too  high 
sometimes,  that  we  may  meet  in  a  just  moder- 
ation with  those  whom  we  conceive  in  the 
other  extremity  to  be  too  low. 

5.  It  ib  e\pres>ly  commanded  by  the  Sut. 
Hen.  6,  9.  That  ihou^h  a  man  should  say, 
'the  king  is  not  lawful  heir  to  the  crown, 
*  and  may  be  deposed,'  yet  he  is  not  to  be 
charged  with  Trea^n,  hut  only  witli  Felony; 
and  I  hope,  my  lonU,  those  Words  are  of  a 
more  transcendent aud  superlative  nature,  than 
any  alledf^ed  by  me  tu  be  spoken.  But,  my 
lords,  (said  he)  lay  it  to  your  hearts,  it  must 
come  to  you ;  you  aud  your  posterity  are  they 
wlkom  God  and  nature,  birth  and  education 
have  fitted  to  beautify  the  roval  throne,  and  to 
sustiiin  the  weighty  affairs  of  tlie  kingdom;  if 
to  give  your  Opinifms  in  political  agitations 
should  be  accounted  Treason,  who  will  be  wil- 
ling to  serve  the  king,  or  wlmt  a  dilemma  are 
you  in  ?  If,  being  sworn  counsellors,  yeu  speak 
not  your  minds  freely,  you  are  convict  of  Per- 
jury ;  if  you  do,  perhaps  of  Treason.  What 
detriment,  what  incomuMKlity  shall  fall  to  king 
and«  kiogdoui,  if  this  be  permitted  !  which  of 
you  hereafter  will  adventure,  yea  dare  advei^- 
ture  so  much  as  to  help  by  your  Advice,  unless 
you  be  weary  of  your  lives,  your  estates,  your 
posterity,  yea  your  very  honour?  Let  me  neter 
Lve  longer  than  to  see  this  confusion — yen,  I 
may  say  it,  this  inhumanity  in  England.  For 
my  part  (my  lords),  I  here  confess  myself,  I 
ever  have,  aud  ever  shall  speak  my  opinion 
freely  in  any  thing  that  may  concern  the  honour 
and  safety,  either  of  my  gracious  king  or  my 
dear  country,  though  the  sword  be  two-edged; 
iearine  rather  Him  chat  killeth  the  soul,  than 
him  whose  power  reaches  only  to  the  body. 
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like ;  and  thai  ic  vaa  upon  a  pt eaent  nccettity, 
and  defect  of  Mooe;  lor  eatertBUiiog  the  Avm;, 
which  (tiie  coi^diiioii  of  the  tiiaes  considered) 
thej  ^  coBceived  was  by  aoy  means  to  be  kept 
oa  foot. 

2.  Aldermao  Witemau  dedaredy  that  upon 
an  bqmble  Eemonstrauce  made  to  the  Conncil- 
Board,  the  City  would  uke  it  ill,  if  a  Tax- Roll 
should  be  dehvere^  of  their  estate^  who  were 
thought  able  for  the  Loan-Money ;  the  lord 
Strafford  said.  They  ought  to  be  fined,  raasomed, 
and  laid  by  the  heels:  but  for  words  of  hang- 
ing them  jupy  he  heard  not  at  all. 

3.  The  earl  of  Berkshire  declared,  That  the 
lord  Stratford  liad  said.  That  upon  the  refusal 
of  such  a  Service  enjoined  by  the  king's  pe- 
remptory oonunand,  it  was  his  opinion  they 
might  be  fined. 

4.  Alderman  Garwa^  attested  the  preceding 
Words ;  and  withal  added,  that  the  Lord  Lieu- 
tenant, to  his  best  remembrance,  had  said,  '  It 
*  were  well  for  the  king's  service  if  soma  of  them 
'  were  hanged  up.' 

They  closed  the  Charge,  That  by  such  undu- 
tiful  £jipressions  he  had  injured  the  propriety 
of  the  Su^ect,  and  had  put  such  discontent 
upon  the  (5ity,  that  they  were  the  less  willing 
upon  any  occasion  to  concur  for  the  advantage 
of  the  king's  service. 

The  Lieutenant  replied, 

1.  T^at  though  all  the  Charge  were  in  the 
most  strict  and  rigid  way  or  sense  verified 
against  him,  yet  he  could  not  conceive  by  what 
interpretation  of  law  it  could  be  reached  home 
to  High-Treason :  and  to  that  common  objec- 
tion (that  tlie  Treason  was  not  individual,  but 
accumulath^e),  he  replied,  That  under  favour, 
be  thought,  talking  in  that  manner  were  as 
much  as  to  say,  no  Treason  at  all.  •  Because,  1. 
That  neither  in  Statute  Law,  Common  Law, 
nor  Practice,  there  was  ever  till  this  time  heard 
of  such  a  matter  as  accumulative  Treason,  or 
a  Treason  by  way  of  consequence ;  but  that  it 
is  a  word  newly  coined  to  attend  a  chaise  newly 
invented,  such  an  one  as  never  was  before.  2. 
That  Treason  was  a  thing  of  a  simple  and  spe- 
cificative  nature,  and  therefore  could  not  be  so 
by  accumulation :  but  either  must  be  so  in  some 
or  either  of  the  Articles,  or  else  could  not  be 
so  at  all.  3.  He  did  conceive  that  ic  was 
against  the  first  principles  of  nature,  and  false. 
That  an  heap  or  accumulation  should  be,  and 
not  be,  of  homogeneous  things ;  and  therefore 
that  which  in  its  first  being  is  not  treasonable, 
can  never  confer  to  make  up  an  accumulative 
treason.  Cumulus,  f^n  Heap  of  Grain,  so  call- 
ed, because  every,  or  at  least  some  of  the  in* 
dividuals,  are  grain;  if  otherways,  an  heap 
it  may  be,  but  not  an  heap  of  grain.  Just 
soy  perhaps,  these  Articles  may  make  up 
an  heap  of  felonies,  oppressions,  errors,  mis- 
demeanors, and  such  like  (and  to  the  thing 
itielf 'I  shall  give  an  answer,  when  under 
that  name  they  shall  be  charged  against  me) ; 
but  they  can  no  ways  confer  to  the  making  up 
ofTreason,  unless  some,  at  the  least,  be  Trei^on 
in  the  individual. 


5.  Tlmt  the  Tes^monies  brought  agaioatkiqi 
were  all  of  them  single,  not  two  one  way;  aud 
therefiire  could  not  inake  fiiitii  in  matter  of 
debt*  much  leas  in  matter  of  life  and  death ; 
yea,  that  it  was  against  the  statute  expressly, 
to  impeach  a  man  of  High  Treason  under  the 
evidence  of  two  famons  Witnesses,  much  less 
to  adjudge  and  convince  him  upon  attestation 
of  one. 

3.  To  the  Lord  Treasurer's  Testimony,  he 
did  with  all  liis  heart  condescend  unto  it;  hut 
upon  tliese  grounds  only.  That  there  was  m 
present  necessity  of  money  ;  tliat  all  the  Coun« 
cil-Board  bad  so  voiced  with  him,  yea,  before 
himself  and  he  always  thought  it  presumptioo 
in  a  man  not  to  fi)llow'the  wiser  and  more  judi- 
cious: and  that  there  was  then  a  Sentence  of 
the  Star-Cbamber  fop  the  right  of  paying  Sbip«> 
Money.  For  his  parr,  he  would  never  k»c  more 
prudent  than  his  teachers,  nor  give  judgment 
against  the  Judges.  And  therefore  he  thought 
it  not  far  amiss  to  advise  the  king  for  the  col- 
lecting of  that,  which  by  hiw  was  his  own,  in 
such  a  present  and  urgent  necessity.  And  al- 
though his  opinion  (and  it  waa  no  more)  had 
been  amiss,  be  hoped  tliat  though  in  case  of 
Religion,  being  attended  with  stubbornness  and 
pertinacy,  it  mi^ht  come  home  to  Heresy,  yet 
m  his  case  opinion  could  not  reach  so  far  aa 
Treason ;  tinlese  it  be  Treason  for  a  man  to 
speak  bis  judgment  freely,  when  he  is  upon  his 
oath  to  do  the  same. 

4.  For  the  Words  about  fining,  he  had  al- 
ready acknowledged  them  in  his  general  An- 
swers to  be  true;  but  with  these  qnalificn- 
tions,  that  it  was  his  Opinion  onl^;  that  it 
was  upon  the  refusal  (as  lie  conceived)  of  a 
just  service  that  he  had  spoken  them,  by  no 
means  to  prejudice  t)ie  citizens,  but  to  make 
tbem  the  more  «[Utck  and  active  in  the  kiagV 
service ;  that  no  ill  consequence  happened  upon 
them;  that  they  were  words  might  have  beea 
spared  indeed,  but  innocently,  though  suddenly 
spoken,  which  he  hoped  mig^ht  proceed  from  a 
man  of  such  a  hasty  and  incircumspect  humour 
jBS  himself,  ^made  so  botli  by  nature  and  his 
much  infirmity  of  body)  without  any  mind  at 
all  to  treason ;  and  that  if  all  choleric  expres- 
sions of  that  nature  should  be  accounted  trea- 
sonable, there  would  be  more  suits  of  that  kind 
fiy  up  and  down  Westmintser-Hall  than  com* 
mon-law. 

6.  To  those  Words  attested  by  the  Alder- 
man, he  positively  denied  than;  and  hoped 
Uiey  should  never  rise  np  against  hini  in  judg- 
ment, because  the  testimony  iirtis  single^  ami 
not  positive,  but  only  to  bis  blest  remerabranoe; 
and  that  it  was  exceeding  strange  that  no  man, 
neither  of  the  oouncil  or  any  other  aldermao, 
wei«  so  quick  to  observe  them,  but  only  alderman 
Garway;  which  he  thought  sufficient  to  nullify 
that  single  testimony,  except  he  could  demon- 
strate himself  to  have  some  rare  and  singular 
faculty  of  hearing. 

In  the  close  he  desired  the  Lords,  fram  1m$ 
misfortune,  to  provide  for  their  own  safety,  and 
sariously  to  consider  what  a  way  was  chalked 
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out  to  rain  tbem  both  in  their  lives  and  estates, 
if  for  every  Opioion  given  in  Conncil,  or  Words 
suddenly  or  hastily  spoken,  tltev  (who  are  bom 
to  wield  tlie  great  affairs  ot  the  kingdom)  should 
be  arraigned  and  sentenced  as  traitors. 

Then  they  went  to  the  26ih  Article  and 
char|^  thus': 

T^t  the  lord  Strafford,  having  by  his  wicked 
Advices  exhausted  the  king's  Treasury,  did 
also  counsel  him.  1.  To  imbase  the  Coin  by 
an  allay  of  Copper-money.  2.  To  seita  upon 
all  the  Bullion  in  the  Mint.  3.  Tbai  in  dis- 
courbe  with  some  of  the  Aldermen  about  tliat 
business,  he  had  said,  The  ciiy  was  more  ready 
tn  countenance  and  reliei  e  the  rebeb  than  the 
king;  and  that  the  king  o(  France  did  use  to 
manage  such  businesses,  not  by  entreaties  or 
requests,  but  by  sending  forth  his  commissaries 
Co  take  account  of  mens  estates,  accompanied 
with  troops  of  horses. 

The  Proofs  were : 

1.  Sir  ThoMot  Edward$y  who  declared.  That 
to  discourse  with  the  lord  Strafford,  having  re- 
monstrated unto  him  that  their  goods  were 
seized  on  beyond  seas,  because  of  the  monev 
Uken  out  of  the  Mint,  he  told  him,  ^  lliat  if 

*  the  Londoners  suffered  it,  it  was  deservedly, 

*  because  they  luul  refused  the  king  a  small 
<  Loan  of  Money  upon  good  security;  and  that 

*  he  thought  tliem  more  ready  to  help  the  rebeb 
'  tlian  tlie  king.' 

2.  Mr.  PmEner  declared  that  he  spake  some- 
thing about  the  king  of  France;  tut  whether 
with  relation  to  England,  or  not,  he  did  not  re- 
member. 

3.  Sir  William  Parkite  attested  in  the  same 
words;  and  withal,  that  the  lord  Cottini^ton  was 
then  present,  and  could  declare  the  whole  busi- 
ness. 

4.  Sir  Ralph  Freeman  declared,  that  in  a 
discourse  with  the  lord  Strafford  he  had  said, 
that  the  servants  in  the  Mint-House  would  re- 
fuse to  work  the  Copper-Money ;  and  he  re- 
plied, '  Tliat  then  it  were  well  to  send  those 

*  Servants  to  the  House  of  Correction.' 

Tliey  dosed  the  Chart:e,  That  by  such  un- 
dutiful  Counsel  and  Words,  he  had  given  more 
than  sufficient  proof  of  his  design  and  purpose 
to  subdue  this  kingdom,  and  subvert  the  fnnda- . 
mental  law  and  privileges  of  the  same. 

The  Lieutenant's  Reply : 

1.  That  he  expected  some  Proofs  about  the 
two  first  particulars,  but  did  bear  of  none ;  and 
that  it  was  no  small  disadvantage  to  him  to  be 
charged  with  a  great  many  odious  crimes  by  a 
Book,  printed  and  flying  from  hand  to  hand 
through  the  whole  kingdom,  yet  when  they  came 
to  prove,  there  should  be  no  such  thing  laid 
•gainst  him. 

2.  About  the  Speeches :  He  ingenuously  con* 
fessed,  (hat  some  such  thing  might  perhaps  have 
escaped  the  door  of  bis  lips,  when  he  saw  their 
backwardness  to  his  majesry's  service;  and  as 
the  times  were  then  conditioned,  he  did  not 
think  it  much  amiss  to  call  that  Faction  by  tlie  j 
name  of  Rebeb;  but  be  thought  he  had  abun- 
dantly satisfied  for  that  over-sight  (if  it  was  any) 


; 


at  York:  For  having  understood  tberv,  that 
the  city  of  London  were  willing  to  make  a  Ijomn 
of  money,  he  there,  before  the  great  cooncil  €it 
the  peers,  expressed  himself  to  this  sense,  *  Tl»at 
'  the  Londoners  had  sufficiendy  made  op  ail 
'their  delays  hitherto  by  their  net;  that  the 
'  king  was  obi  iced  to  their  furwardnesa  ^  niid 
*  that  be  bimsell  should  be  as  ready  to  serve 
'  them  as  any  poor  gentleman   in  Eoftland.' 
About  the  other  Words,  he  said.  That  beii^  in 
conference  with  some  of  the  Londoners,  iberc 
came  at  that  time  to  bis  bands  a  Letter  fiuoi 
tlie  earl  of  Leicester,  then  at  Parist  wberein 
were  the  Gazettes  indosed,  reporting  that  the 
Cardinal  had  given  some  such  Orders  as  to 
levy  Money  by  forces,    litis   be  said,  be  only 
told  the  lord  Cottington  sranding  by,  witbiut 
the  least  application  or  intention  ouocemio* 
tiie  English  a&irs.  i^ottington  being  examined 
upon  this,  declared  the  same  in  the  saone manner. 

3.  To  sir  Ralph  Freeman,  he  said.  That  his 
testimony  did  not  concern  the  Change  at  all ; 
nor  did  he  think  any  thing  amiss  in  it,  though 
he  had  said  it :  If  the  servants  of  the  Mint  re- 
fused to  work  nccording  to  directions,  they  did 
deser>'e  the  House  of  Correction ;  nur  was  it 
treasonable  to  say,  the  king  might  use  that 
house  for  the  correciion  of  his  servants,  as  well 
as  any  man  in  the  city  for  theirs. 

4.  He  said  that  there  was  no  great  Iike2iho3d 
that  he  had  committed  real  acts  of  Treason, 
when  his  adverse  party  was  content  to  tride 
away  so  much  time  about  Words  ;  neither  was 
there  any  treason  in  them,  though  they  had 
been  fully  verified :  and  therefore  in  that  (as  m 
all  other  Articles)  be  reserved  a  power  for  his 
counsel  to  dispute  in  matter  of  law. 

They  went  to  the  S7th  Article,  and  chaiged 
thus :  That  immediately  after  his  appontfromt 
to  be  Lord-Lieotenant  of  the  Army  bcvc  in  Eng- 
land, lie  shewed  what  principles  of  Arbitrary 
Government  lurked  within  his  bosom ;  for  by 
his  own  immediate  authority,  witboot  and 
against  law,  he  had  laid  an  impost  of  money 
upon  the  kine*s  subjects.  Where  they  mencioa 
tJiree  Piirtictilars: 

1.  That  he  had  imposed  8d.  prr  ditm  upon 
the  county  of  York,  for  entertaining  the  Trained- 
Bands  there  one  whole  month. — 9.  That  he 
had  sent  out  Warrants  for  collecting  the  same, 
and  threatened  to  imprison  such  as  should  re- 
fuse to  pav. — 3.  That  he  said,  Hat  it  was  a 
crime  nigh  to  the  crime  of  Hij^h-Treasoo,  not 
to  pay  the  same. — 4.  They  addtd.  That  in  h;s 
general  Replies  he  had  brought  two  things  for 
his  Defence:  1.  That  this  money  was  freely 
and  voluntarily  offered  by  those  in  Yorkshire. 
3.  That  the  Great  Council  of  the  peers  bad 
notice  of  the  same. 

To  the  first  they  answered,  That  a  Petition 
was  indeed  preferred  by  the  Yorkshire  men, 
and  a  month  s  pay  offered ;  but  that  the  lord 
Strafford  had  refused  to  present  the  same,  upon 
this  exception  only,  Because  in  the  same  they 
had  petitioned  for  a  Parliament :  whereby  be 
evidently  declared  what  little  iadination  he  bad 
to  that  way. 
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To  the  tecond)  They  appealed  to  nil  the  lords 
present,  whether  nny  s»uch  order  did  pass  be- 
fore the  council  of  the  peers  nt  York. 

The  Proofs  were;  1.  A  Warrant  issued  ,by 
coli  Pennyman  for  this  money,  and  another  by 
sir  Edward  Osborne. — S.  Sir  John  Burrows^ 
who  declared  ttiat  he  was  Clerk  to  the  Great 
Council,  but  did  remember  of  no  Order ;  and 
withal  added,  that  it  might  have  passed  at  that 
time  when  be  attended  at  llippon.-^-d.  Mr. 
Dunston,  who  declared  that  he  had  known 
that  money  alevied  by  some  rousqueteers. — 4. 
By  sir  William  Ingram,  who  declared  that  he 
had  heard  the  Lieutenant  say,  '  That  to  refuse 

*  the  same,  came  nigh  to  the  crime  of  Uigh- 

*  Treason/ 

They  concluded  the  Charge,  That  by  these 
Particulars  it  was  more  than  evident  tvlmt  un- 
happy purpose  and  traitorous  designs  he  had  to 
subdue  this  kingdom,  and  subvert  the  fundar 
mental  laws  and  privileges. 

The  Earl  replied,  First,  to  the  Petition,  That 
It  was  true,  a  Petition  was  drawn  up  by  the 
Yorkshire  Gentlemen ;  and  as  true,  that  he  had 
refused  to  present  the  same,  because  of  that 
clause  about  the  parliament.  But  the  matter 
was  thus :  At  his  majesty's  coming  to  York,  it 
was  thought  necessary  for  the  Defence  of  that 
Country,  to  keep  the  Trained-Bands  on  foot, 
because  the  enemy  was  upon  the  Borders ;  and 
therefore  the  king  directed  him  to  write  to  all 
the  freeholders  in  Yorkshire,  to  see  what  they 
would  do  for  their  own  defence. 

The  time  and  place  were  designed  by  the 
king;  but  the  night  before  the  meeting,  a  small 
number  convened,  and  in  a  private  and  factious 
%vay  did  draw  up  that  Petition.  Upon  the 
morrow,  at  their  appointed  Dyet,  in  presence 
of  the  whole  number,  the  Petition  was  present- 
ed to  him  ;  where  he  did  advibC  them  to  leave 
out  that  Clause,  and  that  because  he  knew  the 
kine,  out  of  his  own  gracious  disposition,  had 
intended  to  call  a  Pailiament,  which  he  desired' 
should  rather  be  freely  done,  tlmn  upon  the 
constraint  and  importunity  of  Petitions :  More- 
over, it  would  seem  a  mercenary  thing  in  them, 
at  one  and  the  same  time  to  oiler  a  Benevo- 
lence, and  withal  to  petition  'for  his  favour. 
Upon  this  Remonstrance,  they  were  all  willing 
to  recal  the  Petition,  and  directed  him  bv  word 
of  mouth  to  offer  unto  the  king  the  .month's  pay 
in  their  names ;  which  he  did  accordingly  in 
the  presence  of  forty  of  them,  to  their  no  small 
advantage. 

This  he  proved  by  sir  William  Penny  man, 
sir  Paul  Neale,  sir  George  Weniwonb,  sir 
William  Savile,  sir  Thomas  Danby,  who  all  of 
them  declared  as  much  in  ample  terms ;  and 
withal  added.  That  notliing  was  done  upon 
better  grounds  of  necessity  and  obedience  than 
the  offer  of  that  Money,  and  that  they  never 
had  heard  any  man  grudge  against  it  to  this 
time. 

For  the  Second,  about  the  Council  of  Peers, 
he  alledged,  that  he  n^ver  made  mention  of  any 
Order  of  theirs ;  but  he  remembered  very  well  it 
was  twice  propoaaded  before  theoi,  that  the 


kinc;  had  approved  it  at  that  time  a  just  ahd 
uccessary  act,  and  none  of  the  Council  had 
contradicird  ic ;  which  he  conceived  as  a  tacit 
appn)bation,  and  an  order  in  equivalence.-— 
But  thotigh  that  had  not  been,  yet  there  was 
nothing  done  in  the  business,  but  at  the  speoial 
desires  of  the  geiUemen  themselves,  and  tor 
their  necessary  defence  and  protection ;  yea, 
though  he  bad  done  it  by  himself  alone,  yet  he 
conceived  he  had  so  much  power  by  his  com- 
mission (causing  the  commis^on  to  that  effect 
to  be  read.)  That  albeit  he  should  mistake  his 
commission,  and  do  some  inferior  act  beyond 
it,  (because  military  proceedings  are  not  always 
warranted  by  the  common  law)  yet  it  should 
not  be  imputed  as  hn  act  of  treasou  to  him. 
(And  to  this  effect  he  read  a  Statute  7  lien.  2.) 

To  the  Proofs :  1.  Col.  Penny mau*s  Warrant, 
or  sir  Edward  Osborne's,  it  nothing  concerned 
him;  and  he  doubted  not  but  these  worthy 
gentlemen  could  justify  their  own  net,  and  that 
he  hod  enough  to  do  to  answer  his  own  misde- 
meanours.— 2,  For  sir  John  Burrowps,  be  was 
at  Rippon  when  tlie  proposition  was  made. — 8. 
That  as  the  Warrant,  so  neither  the  execution, 
troubled  liim  at  all.— 4.  For  sir  William  Ingram, 
he  was  but  a  single  testimony,  and  that  such  an 
one  too,  as  he  could  produce  an  Evidence  to 
testify  he  had  mistoken  himself  in  his  testimony 
upon  oath,  if  it  were  not  to  disadvantage  the 
gentleman. 

He  concluded.  That  he  had  done  nothing  in 
that  business  but  upon  the  Petition  of  that 
county,  the  king  s  special  command,  the  con- 
nivance nt  least  of  the  Great  Council,  and  upon 
a  present  nece!>sity,  for  the  defence  and  safety 
of  the  county. — And  so  much  for  WMnesday. 

April  8. 

Upon  Thursday  the  Committee  for  the 
Charge  declared  that  they  had  done  with  all 
the  Articles,  and  were  content  to  wave  the 
last,  for  reasons  best  known  to  themselves: 
only  sir  Walter  Earle  added,  That  he  had 
some  observations  to  bring  forth  .upon  the  22d 
Article,  which  he  conceived  might  do  much  to 
prove  the  .earl  of  Stratford's  designs  for  landing 
the  Iiish  forces  in  England^*    And  they  were, 


•  "  The  seven  last  Articles,"  says  Whitlock, 
Memorials,  p.  40,  '<  upon  the  which  Whit- 
lock was  appointed  to  manage  the  Evidence, 
were  matters  of  very  high  nature ;  and  some  of 
them,  particularly  the  24th  Article,  relating  to 
the  design  nf  bringing  over  the  Army  in  Ireland- 
into  Scotland,  and  so  to  England  to  reduce  this 
kingdom.  Whitlock  having  spoken  with  sir 
Henry  Vane  the  elder,  and  with  the  other  wit- 
nesses to  the  24th  Article,  and  finding  thaC 
their  testimony  would  not  make  good  the  mat- 
ter of  that  Article,  thought  it  not  honourable 
for  the  House  of  Commons  to  proceed  upon  an 
Article  whereof  they  could  not  make  a  clear 
Proof,  and  thereupon  proposed  it  to  the  Com- 
mittee to  omit  that  Article  in  his  proceedings, 
llie  Committee  were *of  the  same  opinion,  but 
upon  sir  Walter  Earless  undertaking  to  manage 
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1.  That  in  his  cnnimission  he  btd  power  to 
Und  ihem  in  Wales,  or  in  any  part  of  EnglaDd, 
or  in  Scotland  ;  which  were  altagether  so  per- 
flu«ii9,  unless  tliere  h«d  been  some  purpose  for 
tiie  same.  ft.  That  within  two  days  before  the 
date  of  tlie  Commission,  letters  were  sent  to 
the  lord  Bridf^ewater  and  Pembroke  from  sir 
Francis  Windebank,  to  assist  the  earl  of  Wor- 
cester in  levying  torces  for  the  king's  service ; 
and  these  might  be  supposed  to  hare  intended 
a  joining  nith  the  Irish,  d.  That  the  lord 
Ranelagh,  at  the  raisins  of  the  Irish  Army,  did 
fear  such  a  design  as  this.  4.  That  Hie  town 
of  Ayre  in  iM:otland,  where  the  lord  Strafford 
pretended  he  would  land  those  fofces,  was  for- 
tified with  H  bulwark,  a  sarrison,  and  block- 
bouse,  which  would  prohibit  landing  there; 
and  the  earl  of  Argylu  s  Bonnds  were  divided 
thence  by  the  sea»  and  that  the  bar  or  entry 
into  the  town  was  very  dangerous  and  shallow. 

The  Proofs  were  only  the  reading  of  the 
Commission  granted  to  the  lord  Strafford. 

The  Lieutenant  replied,  1.  That  his  Com- 
mission was  the  same  verbatim  with  Norf  hum- 
beriand's  for  Eni^lsnd,  and  that  it  was  drawn 
up  by  the  CouncU-Board  here,  and  sent  over 
unto  him ;  so  no  more  design  in  him  than  in 
the  gentlemen  of  the  English  army,  nor  no 
larger  than  that  was  put  upon  him.  2.  That 
tliii  was  the  first  time  he  beard  of  any  such 

it,  they  left  that  Article  to  him,  upon  which 
W  hi  I  lock,  after  he  had  enforced  the  Evidence 
upon  the  23rd  Article,  sate  down:  and  sir 
VValter  EarU,  with  much  gravity  and  confi- 
dence, be^an  to  aggravate  the  matters  in  the 
24th  Article,  and  the  dangerous  consequence 
and  high  crime  in  it,  and  called  forth  the  Wit- 
nesses to  prove  the  particulurs  tvhich  he  had  at 
length  opened.  Some  of  the  Witnesses  were 
not  in  England ;  those  of  ihem  who  came  in 
being  sworn,  spake  little  to  the  purpose,  and 
did  not  prove  the  matter  at  all  of  that  Article, 
apon  which  the  knight  was  very  blank  and  out 
of  countenance.  But  the  earl  of  St  raffbrd,  who 
lost  no  advantage  of  his  Defence,  rising  up  from 
his  seat  made  a  low  obeysance  (as  he  was  used 
to  do)  to  the  Lords,  and  spake  to  this  effect : 

*  My  lords;  I  am  a  poor  gentleman,  a  prisoner 
f  at  the  bar,  against  «nom  several  pnersons 
'  learned  in  the  laws,  and  of  great  ahihty  for 
'  pleading,  and  strength  of  reason,  and  other 
'  noble  persons  of  great  parts  and  ekx|Qence, 
'  hare  enforced  tlie  particular  matters  of  my 

*  Charge ;  and  I  had  well  hoped  they  had  been 
'  drawing  towards  an  end.  But  now,  my  lords, 
'  a  new  and  great  pleader  sets  upon  me,  tired 
'  out  before,  and  tnis  nnhle  knignt  hath  laid  a 
^  heavy  burden  indeed  upon  my  shoulders :  be 
'  hath  opened  more  heinous  crimes  against  me 
'  than  all  those  gentlemen  who  have  gone  be- 
*fore.  The  learned  gentleman  who  urged 
'  the  niaiteTB  of  the  last  Article  against  roe, 

*  wbeii  he  came  to  this  f24th  Article,  sate  down 

*  and  seemed  to  decline  it,  and  yet  he  left 

*  nothing  material  which  was  not  urged  home 

*  by  him.    But  tbi»  noble  kaighl  io«»  beyond 


Letters,  nor  did  tbey  ooncera  hifn  nrore  tfaao 
any  of  the  home.  d.  That  he  ^vas  not  boand 
to  purge  the  lord  Ranelagh  from  all  his  fear?, 
and  that  Jie  bad  his  own  fears  too,  which  God 
forbid  should  be  evidence  of  Treason  against 
any  man  whatsoever  !  4.  That  il  seemed  the 
gentteman  had  better  information  frum  that 
kingdom  than  himself;  yet  he  wonM  not  be 
conlideiii  to  say,  at  Ayre  there  was  never  such 
a  thing  as  a  bhick-house  or  garrison.  But  to 
remove  ail  scruples,  (for  indeed  the  road  or 
landing-place  is  not  there  safe)  he  declared 
that  it  was  his  intention  to  have  landed  some 
miles  above  Ayre,  and  made  only  bis  magaffiae 
of  that  town.— To  rhe  earl  of  Ar«yle*s  Bounds, 
he  hoped  the  gentleman  knew  ttiey  cnme  not 
on  foot  eut  of  Ireland,  but  had  ships  to  wa-^t 
and  transport  theraselvesj  and  that  one  of  h:5 
prime  houses  (Rosneth)  was  within  sotna  few 
mites  of  the  same  Frith. 

The  lord  Dtgby  finding  sir  Walter  Earle  on 
ground,  did  handsomely  bring  him  off,  and  told 
the  lords.  That  all  their  Proofs  for  that  Article 
were  not  yet  ready,  and  that  iliis  was  a  super- 
fetation  only  of  t))e  Charge;  and  that  in  such 
a  business  as  the  plotting  of  Treason,  they 
must  be  content  sometimes  with  dark  prohabH 
lities. 

Then  Mr.Glyn  desired  the  Lteutenant  to  re- 
sume his  Defence,  that  they  might  give  a  repe- 


'  all,  and,  indeed,  beyond  the  Article  itself,  ol»- 

*  serving  things  not  contained  in  it,  and  impo»- 

*  slble  to  be :  and  could  he  have  proved  thi<, 
<  it  had  been  truly  a  miracle  But  I  humbly 
'  beg  your  lordships  pardon,  I  am  not  wiihng 
'  to  spend  any  of  your  tune  impertinently ;  i 

*  shall  only   say  this,  that  where  nothii^  ib 

*  proved  against  me,  I  know  your  kfdihips 
'  great  wisdom  and  justice  will  expect  no  de- 
'  fence  from  roe.'  After  the  Earl  was  sate 
down,  the  lord  Digby  stood  up,  and  ia  a  very 
witty  rhetorical  speech  took  off  sir  Walter 
Earle,  desired  their  lordships  to  pass  by  a  mis- 
take, that  this  Article  was  not  intended  for  pro- 
secution, as  might  appear  by  the  gentleman's 
decUning  of  it  who  managed  the  former.  lie 
moved  that  thiir  $4th  Article  might  be  omitted, 
and  their  lordships  not  to  receive  any  further 
trouble  in  the  urging  of  it  or  defence  to  it,  and 
that  they  wodld  be  pleased  to  look  upon  w  hat 
that  noble  knight  had  said  but  as  a  snperf»* 
tation.  After  the  lord  I>igby  had  spoken, 
Whitlock  presently  rose  up,  and  (after  the  lords 
had  done  smiling)  he  proceeded  with  ths  9dth 
Article.  The  queen  was  present  at  the  trial ; 
enquired  who  that  knight  was  whom  the  lord 
Digbv  retieved  ?  And  being  told  his  name  was 
sir  Walter  Earle,  she  said, '  that  vraCer-dog  did 
'  bark  but  not  bite,  bat  the  rest  did  bite  dose.' 
The  earl  of  Strafford  speaking  of  the  Committee 
who  managed  the  Evidence  agpnnst  him,  and 
particularly  of  the  lawyers,  said  to  a  private 
friend,  thnt  Glyiilie  and  Maynnrd  used  hun  like 
advocates,  but  Palmer  and  Whitlock  used  him 
Uke  gentlemen,  and  yet  lefb  oat  aothing  mat#> 
rial  to  be  wgsd  against  kitt." 
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tiiKin  of  their  Charge^  and  so  clow  the  pr9C«M 
•o  (ke  as  ooncttr(i«<i  (he  Matter  of  Fact* 

He  re)>lied,  Tbac  in  tbis  case  all  slackness  is 
Speed  enuiigh;  tbe  matter  toached  l>iin  aar- 
rewW,  eveiiiii  his  life  and  estatCy  yea,  in  that 
which  lie  esteemed  tibove  them  both,  his  ho- 
nour and  posterity ;  and  therefbre  lie  oinfessed 
he  hud  no  de<(ire  to  ride  post  in  socb  a  hasi- 
ness.  lliat  he  kneiv  the  Gentlenoeii  of  the 
Bar,  if  they  ware  in  iiis  case,  would  liiink  the 
time  tittle  e-iuuuh,  except  cheirmore  able  jttd|(* 
meots  ooiild  buoner  dispatch  tlie  matter  in 
hand;  and  tlierefore  he  humbly  imrented,  Uiat 
that  day  tuii^ht  be  granted  to  hini  for  stren^^th- 
eau}%  hhrneify  and  recollecting  hie  theughts 
and  spirit«,  and  to-niorrow  he  would  be  ready 
with  tiis  iast.UepUes  for  himsflf :  wfaich>  nfter 
a  little  ceremony  and  con  test  tition,  was  condes- 
cended auto  by  tiie  boose  of  comanans. 
April  9. 

Upon  Friday  morning,  about  eight  o'clock, 
the  Lieutenant  of  the  Tower  nud  ray  lord's 
cliamber-groom  carac  to  the  Ilall,  snd  s^avc  in- 
formation to  the  house  upon  oath,  That  tlie 
lord  Strafford  was  taken  with  an  exceeding 
(»reat  pain,  and  fit  of  the  stone,  aiid  could  not 
upon  any  condition  stir  out  of  hit  bed. 

Mr.  6/vn  replied,  That  it  was  a  loken  of 
his  wilfulnessj  not  his  weakness^  that  he  bad 
not  sent  a  doctor  to  testify  tl*e  same. 

The  Lord  Steward  n»aJe  answer,  That  a 
doctor  could  not  be  had,  perhaps,  so  soon  in  a 
morning;  nor  was  it  possible  for  any  physician 
to  give  a  certain  judgment  concerning  a  man's 
disability  by  the  stone,  because  there  is  no  out- 
ward symptoms  that  appear. 

Mr.  Glj/n  excepted.  That  if  he  did  net  op- 
pear  upon  Saturday  morning,  he  sliould  lose 
the  priviles^e  to  speak  in  his  own  Defence  after- 
wards, aud  they  permitted  to  proceed. 

The  Lord  Steward  replied,  That  the  lords 
had  appointed  four  of  their  number  to  go  to 
the  Tower,  aud  learn  the  just  cause  of  his  stay ; 
and  if  by  any  means  he  were  able,  he  should 
be  obliged  to  come  tiien;  if  not,  humanity  and 
common  eauity  would  excuse  him. 

In  the  aiternoon  it  wixs  reported  that  he  was 
dead  j  of  which  there  can  be  no  better  reason 
given  tl»n  the  butuour  and  genius  of  the  times, 
that  d:dly  with  nothing  oflener  than  untruths 
and  calumnies:  and  certainly  there  nre  many 
men  of  shallow  understandings  nud  weak  affec- 
tions, who  either  will  not,  or  cannot  understand 
the  gentleman's  worth ;  but  eut  of  fearful  and 
needless  apprehensions  are  so  desirous  to  hear 
of  his  ruin  any  way,  that  their  bus^  tongues 
will  dure  to  ■nticipate  the  stroke  of  justice. 

Mr.  67y/a  protTers  new  Proofs  concerning  tlie 
two-and-twentieth  Article. 

April  to.* 

Upon  Saturday  mbming',  he  presented  him- 

•  This  day  aa  affair  of  the  \lt^lM«^  ooase- 
qaence  to  tl»e  E>iri  ^f  SiralRwl,  sinee  it  ct»si  him 
his  h^e,  Came  bef(Mra  the  Commoas.  Preoara- 
tory  to  it,  tbe  doors  of  the  house  wera  wdbrad 
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•elf  at  tbe  bar,  where  he  expected  nothing  buC 
repetitions  o(  Charges  and  Defences;  bnt  mean 
wJiiJe  Mr.  Glyn  proffers  some  new  Proola  con** 
cerning  the  i^d  Article,  which  the  noble  Ibrd 
refused,  alleging  the  process  was  closed.  Mr. 
Glyn  answered,  Tiie  process  is  not  closed,  at 
long  ns  the  business  stands  oarepealed;  and 


to  be  shut,  tl>e  key  brought  ap,  and  none  to  go 
out  without  leaver  I  lieu  Mr.  Glynn  reported 
from  the  committee  in  the  Earl  of  Strafford'a 
Cnuse,  That  thev  Imd  some  further  evidence  to 
corroborate  the  latter  part  of  the  22drd  Articla 
against  him :  thereupon  sir  Henry  Vane,  tbt 
younger,  and  JMr.  Pym,  were  eiyoined  by  tlM 
lioosc  to  declare  their  whole  knowledge  con* 
cerning  tiie  matters  contained  in  that  Articlo 
against  the  £arl,  and  how  and  by  wlmt  means 
tticy  came  by  it.  When  they  had  done  this,  4 
Paper  was  produced  by  Mr.  Pym,  and  aoASiich 
of  it  read  by  him  as  cuacerned  the  Earl  of  StralV 
furd,  bat  afterwarda  he  was  ordered  to  read  it 
all.  Notice  being  then  given  that  a  Message 
from  tlie  lords  waited  at  the  d«ior,  they  war» 
ordered  to  be  called  in;  but  all  the  memhefa  to 
keep  their  seats,  and  none  to  stir  oat  witboat 
leave. — ^The  further  Eaamination  of.  this  biiti<* 
ness  is  left  short  in  the  Journals ;  it  is  only  Said 
there.  That  tlie  Treasurer,  sir  Henry  Vane,  aas 
enjoined  by  the  boose  to  answer,  Wbctbec  hd 
did  uke  any  Notes  to  tbe  efftect  of  those  Notfe9 
already  read,  at  what  lime,  and  upon  what  ot^ 
Yuision^  The  Answer  is  omitted ;  and  this  if  all 
which  is  said,  therein,  at  this  tine.-^In  a  mar^<^ 
nal  note  of  the  printed  Journals^  we  are  told, 

*  That  this  Paper  was  a  Copy  of  Notes,  tafcea* 

*  at  a  Giunto  of  the  privy  cotmcil,  for  the  Scoty 
<afiiiirs,  about  the  5ih  of  May  last/  Commoni^ 
JoornaU,.vol.  S,  p.  118. 

April  12.  Heads  of  a  Conference  to  be  de- 
sired with  the  lords  were  argued  in  the  house. 
«<  1st,  A  Narrative  of  the  Evidence  mentioned 
on  Saturday  last,  to  which  two  members  of  this 
hoosa  were  ready  to  depose,  -dhdly.  That  the 
house  having  taken  it  into  oonaideraftioo,  did 
conceive  it  very  material;  but,  in  regard  of  the 
danger  and  distractions  of  the  present  timev 
an*  that  inoch  tin^  miy  be  spent  in  the  debata 
touching  the  admitting  of  this  Evidence,  tliey 
resolve  to  come  to  a  general  reply,  setting  aside 
tlm  evidence  for  this  time,  &c.  Srdlv,  That 
upon  occasion  of  discovery  of  this  Bvideiioe,  U 
Paper  was  read  in  the  house  whereby  it  did  ap- 
pear, tlwt  at  the  same  time  the  dangerous  worde 
were  spoken  by  the  earl  of  Strafford,  touching' 
the  bringing  the  Irish  army  into  England,  other 
words  were  then  spoken  by  two  others,  then ' 
present,  decyphcred  by  these  letters,  L,  Ateb^ ' 
JL  Colt,  (by  which  we  conceive  is  meapt  the 
lard  archbishop  of  Canterbury  and  lofd  Com 
tington)  very  full  of  pernicious  counsels  to  the ' 
king,  and  slander  to  the  commons  asseml  led  im 
t  Wlast  parliament^  as  wtiuld  appear  by  the  Pa- 
per, if  their  lordships  wo^nld  please  to  have  it ' 
read,  which  the  committee  is  conwiaaded  te* 
read,  and  leave  it  to  their  consideration:  and  to 
detite  their  lofdftbipi  will  take  some  cpone  that  * 
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that  it  did  not  liecoroe  n  priscuier  at  the  bar  to 
pVescribe  a  inttliod  ut  p(0€ettdiiig  to  the  house 
of  cummoDS  iii  rotcland. 

It  was  answerei  hy  tlie  Lord  Lieuienant, 
Tliat  he  Ihoufthi  it  stood  l.ttn  iti  Irond  as  nearly 
Co  mauitaiii  Uih  iile,  us  it  did  auy  to  iiiin>uc  )>itu 
for  it;  yet  he  was  will:n<  they  should  briii^  in 
sew  Pruoiv,  provided  ihut  he  m'ltUt  Imve  time 
<o  make  new  l(eplie»y  and  withal  use  some  new 
Witiienet  in  some  ArticleB  ihat  coi.cern  liis 
justification. 

The  lord  Newark,  upon  the^e  motions,  de- 
tired  the  house  might  be  adjourned  :  H*ter  two 
liours  stay,  and  a  lk>t  conflict  among  tUc  I^rdv, 
cbey  returned,  and  the  Lord  Steward  cuni- 
inanded  the  Order  to  be  read,  wliich  con&i^ted 
of  two  Articles: 

1.  **  That  as  it  was  granted  unto  ihem  to 
bring  in  Prooft  concemiitt  the  32d  Article,  m 
it  was  to  the  lord  Stralmrd  to  make  his  lie- 
plies,  and  use  his  Witness  concerning  the  same. 

9.  ^  That  if  they  went  to  no  more  Articles, 

i^ii       Ml    111    ■    ■■  ■■■■  ■       ■■■■I  ■■  ■    ■     ■ 

it  may  be  duly  examined  by  whom  these  words 
were  spoken,  that  tliere  might  be  some  further 
proceedings  to  prevent  the  dangers  that  may 
ensue  thereupon  ;  and  tliat  these  coun^iets  may 
be  looked  into,  and  searclied  to  tlie  bottom." 

Tlie  Conference  being  held,,  as  wa«  desired, 
Mr.  GWnn  reported^  to  the  house, '  That  the 

*  Lord  Steward  did  speak  for  the  rest  of  tlie 
^  lords;  and  told  them,  that  the  lords  had 
'  agreed  this  house  may  proceed  as  formerly  was 

*  intended,  before  the  otTer  of  further  Kvidence 
'  was  proposed :  the  lord  Strafford  to  recollect 
'  his  £f  idence    first,  and,   that  being  done, 

*  the  members  of  the  house  of  commons  to 

*  state  theirs.  All  this  to  be  ended  to-morrow 
''morning ;  of  which  they  would  give  the  earl 
«■  of  Strafibrd  notice/ 

.  Mr.  Whitlock  informs  us.  That  the  next  day, 
April  13,  the  Earl  beiii|(  brought  to  Westmin- 
tter,  and  both  houses  being  met,  the  Notes  Mcre 
openly  read  :  the  title  of  them  was,  '<  No  Dan- 
**  ger  of  a  War  with  Scotland,  if  olfensire,  not 
**  defensive."  Then  followed  the  Opinions  in* 
terlocntory. 
K.C.  [King  Charles.}     'Uow  can  wean- 

*  dertake  an  offensive  war,  if  we  have  no  more 

*  money  i* 

L.  I4.  Ir.  [Lord  Lieutenant  of  Ireland,  Earl 
of  Strafford. J  *  Borrow  of  the  city  100,000/. ; 
'  go  on  vigorously  to  levy  Ship  Money ;   your 

*  majesty  having  tried  the  affection  of  your  peo- 
'  pie,  you  are  absolved  and  loose  from  all  rule 

*  of  government,  and  to  do  what  power  will  ad- 
'  mit.     Your  raajestv  having  tried  all  ways,  and 

*  being  refused,  shall  be  acquitted  before  God 

*  and  man :  and  you  have  an  army  in  Ireland, 

*  that  you  niay  employ  to  reduce  this  kingdom 
'  to  oMdience :  for  I  am  confident  the  Scots 
'  cannot  hold  out  five  months." 

L.  Arch.  [Laud.]     '  You   have   tried    all 

*  ways,  and  huve  aUays  been  denied,  it  b  now 

*  lawful  to  take  it  by  force.' 

L.    Cot.   [Cottiiigton  1      *  Leagues   abroad 

*  there  may  be  made  for  tie  defence  of  the  king- 


no  more  should  the  h>fd  Strmffiird;  but  if  tbc^ 
did,  that  he  might  pitch  opon  any  one  Aftida 
as  be  pleased.-' 

The  House  of  Commons  presendy  declined 
all  other  Articles,  and  conceived  the  Order  ex- 
pressly lur  ihcm,  rciitraining  him  from  all  other 
Articles,  except  tliat  only. 

He  conceived  the  Order  was  for  him,  and 
said,  That  »eciog  they  had  picked  out  tlieir  Ar- 
ticle, it  Ma^  agaiust  all  comiuou  equity  to  tie 
up  his  hands,  aud  not  admit  of  a  common  nife 
far  them  buth.  They  replied.  That  when  the 
Article  was  canvaseMfU,  they  reserved  Witaeasca 
till  another  time.  He  anb%%ertd,  That  ha  had 
done  the  Mime  upon  every  Article.  They  re- 
plied, That  the  liouse  had  rei'used  las  Reser- 
vation. He  answered,  Nor  had  they  paiked 
an  order  for  theirs. 

Upon  tliis  new  cootestaUon  the  House  robt 
again,  and  was  adjourned.  It  is  suppi'sed  that 
the  House  of  Coiumons  hod  the  better  ground, 
because  they  had  pariicolorly  named  their  Wit- 

'  dom :  the  kiwcr  house  are  weary  of  tSe  kin^ 
'  and  church :    all  ways  &hall  he  just  to  raiMf 

*  money  by,  in  i\m  inevitable  necessity,  and  ar« 
'  to  be  used,  being  lawful/ 

L  Arch.  ♦  For  un  offensive,  not  any  defcn- 

*  sivc  war.'  , 

L.  L.  Ir.  *  The  town  is  full  of  lords,  put  ihe 

*  Commission  of  Array  on  fout,  and  it  any  uf 
<  them  stir  we  will  make  them  smart.' 

Mr.  Whitlock  proceeds  to  tell  u«,  **That  the 
foregoing  Paper,  of  so  great  consequence,  .was 
missing  at  the  Committee;  nod,  by  the  EarFs 
Answer,  it  was  supposed  he  liad  seen  it,  ao'l 
that  it  was  conveyei  to  him  (Mr.  W.)  by  sume 
uf  the  Conunittee :  that  he,  being  in  the  Chmr, 
and  having  tlie  charge  and  custody  of  all  the 
Papers,  was  suspected  more  than  others  to  havv 
acted  this  piece  of  treachery."  He  adds,  **  Thit 
great  inquiry  and  search  was  made  for  the  Pa- 
per, but  It  could  not  then  be  found.  He  told 
tiiem  wlien  it  was  missii^g;  and  that  amongst 
such  a  multitude  of  i*apers  as  he  had  in  his  cus- 
tody, it  was  not  easy  to  see  that  he  had  them  alt 
again,  when  they  were  brought  liirth,  or  any  i»f 
them  called  for :  thut  he  never  s»h«*wed  th:^ 
Paper  to  any  but  the  Committee,  and  knew  not 
who  had  it,  or  what  was  become  of  it ;  nor  did 
convey  it,  or  know  of  any  that  had  coiit*eyed  it 
away.  But  this  would  not  ser«e;  the  hou&e 
was  acquainted  with  the  missing  of  the  Paper, 
and  they  ordered,  *  That  etery  one  of  the  Com- 
'  mittee  should  make  a  sr>lemn  protest ntion  in 

*  the  house,  that  they  did  not  convey  it  away, 
'  nor  knew  what  was  become  of  it.'  All  of 
them  made  this  protestation,  and  the  lord  Dig- 
by  with  more  earnestness  and  deerer  iinprec«-> 
tioos  than  any  of  the  rest;  yet  afterwards,  at 
the  Battleof  Kaseby,  the  King's  Cubinet  heing 
taken,  amonj;  the  papers  in  it  was  a  copy  of  (h^se 
Noies,  under  the  lord  Dighy*s  hmd  ;  i«  hereby 
Whiilork  was  cleared; and  the  conveyer  of  the 
Paper  to  the  king,  and  fiom  Imn  to  the  Karl  of 
Strafford,  was  (liHy  di(bCOf«ed.''  See  2  Cobb. 
PacL£liftU7ii. 
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ncsses  io  their  Refiervation,  the  lord  Semffiml 
notio;  they  pressed  but  one  Aritcie,  he  many. 
Bttt  such  was  the  pleasure  of  the  Lords,  tlMt 
though  the  matter  did  not  deserve  to  be  much 
stood  upon,  yet  after  two  hours  vehement  agi- 
tation of  the  business  in  the  Upper  House,  they^ 
tetnnied,  and  the  Order  was  m  favour  to  this 
effect: 

1.  That  both  of  them  slioold  wave  their  new 
Proofe,  and  go  immediateiy  to  that  which  fol- 
lows. 8.  If  they  would  not  do  so,  the  Lords 
conceived  themselves  common  Judges  to  both, 
and  tlierefore  would  not  deny  Straiford  tlie  li- 
berty of  pitching  upon  what  Article  he  pleased, 
as  they  had  done.  3.  That  l)oth  of  them  should 
name  their  Witnesses  at  the  bar  instantly. 
•  The  Commons  were  much  erieved  at  this, 
yet  desired  him  to  nominate  his  Witnesses,  if 
he  would  make  any  benefit  af  the  Order.  He 
answered.  That  he  would  nominate  after  tliem, 
because  they  were  fint  in  Order.  They  replied, 
That  he  knew  their  Article,  they  not  bis.  He 
saidyt  He  was  to  bring  Prooft  about  the  id,  5th, 
ISth,  and  the  15th  Articles^  and  did  dceire 
them  that  they  would  now  proceed  to  nomin»- 


But  they  told  him,  they  ooold  not  embrace 
the  Order  without  advice  of  the  whole  house. 
Then  on  a  sudden  a  mighty  noise  followed  of 
the  whole  house,  <  Withdraw !  Withdraw !'  and 
was  in  so  uncouth  and  tumultuous  a  confusion, 
that  it  produced  both  admiration  and  fear  in 
the  beholders,  wherein  we  might  easily  feel  the 
pulse  of  a  distempered  state.  Both  the  Houses 
oreak  up,  not  appointing  so  .much  as  the  nest 
Dyet;  each  man's  countenance  spake  anger 
and  discontent,  and  nothing  sounded  in  our 
ears  all  Sunday,  but  terrors  and  nffrightments 
of  a  present  division  and  breach  between  the 
two  houses :  That  the  house  of  oooimons  would 
declare  him  a  Traitor,  and  all  such  Lords  too 
as  were  bis  adherents;  that  he  should  be  no 
more  beard  in  public,  that  (though  parbes,  and 
not  his  peers)  tuey  would  vote  in  his  Sentence : 
That  a  Bill  of  Attainder  should  presently  be 
drawn  up  against  him,  and  that  nothing  should 
content  them  but  present  Execution. 

April  12. 

Big  words  flew  up  and  down  all  Monday. 
That  whole  day  was  spent  in  a  Conference  be* 
twitt  the  houses,  without  any  meeting  in  the 
Hall ;  but  the  Lords  (who  had  learned,  as  it 
seems,  to  foresee  their  own  ruin  by  his  misfor- 
tune, and  now  conceive  that  Monarchy  and 
Nobility  are  of  sudi  identity,  that  one  and  the 
same  is  the  diminution  of  both)  kept  fast  to 
their  Conclusion,  and  would  not  pass  from 
their  Order,  notwithstanding  all  the  many  dan- 
gers represented :  so  that  the  House  of  Commons 
were  constrained  at  last  to  give  way,  and  em- 
brace the  first  part  of  tlie  Order,  by  waving 
Witnesses  on  both  sides. 

This, hath  been  no  small  discouragement  to 
his  enemies ;  for  a  more  real  demonstration  of 
his  party  amongiit  the  Lords  rnuld  not  have 
been  shewn. 


Upon  Monday,  some  of  the  lords  went  so 
high  in  their  heat,  as  to  tell  the  house  of  com- 
mons, That  it  was  an  unnatural  motion,  for 
the  head  to  be  go%'erned  by  the. tail ;  1  hat  they 
hatkl  Rebifllion  as  bad  as' Treason ;  That  the 
same  blood  that  ennobled  their  ancestors,  did 
mote  also  in  their  veins,  and  therefore  tliey 
would  never  suflfer  themselves  to  be  suppressed 
by  a  popular  foction. 

After  a  great  deal  of  storm,  all  was  (as  well 
as  might  1^)  soddered-up  again,  and  Tuesday 
appointed  to  be  the  day  for  the  Lieutenant  to 
resume  his  Defaices,  and  they  their  Charge, 
without  any  more  Proof  to  be  used  on  eit|ier  side. 

April  13. 

Upon  Tuesday,  the  Lord  Steward  at  the  en* 
try  told  them,  the  Lords  had  ordered  tiiat  both 
their  testimonies  should  be  waved,  tliat  they 
should  proceed  immediately  to  what  followed,, 
so  that  that  day  might  put  an  end  to  what  con« 
cerned  the  matter  of  fact. 

The  Lord  Lteutenant  replied.  That  in  all 
humility  and  obedience  he  would  submit  hhn- 
self  to  that,  or  any  other  their  Decrees  whaU 
soever,  tlwu^  it  should  reach  as  for  home 
unto  him  at  his  own  life ;  but  withal  humbly 
begged,  That  if  hereafter  he  should  be  troubled 
(for  they  were  to  speak  last)  with  new  matter^ 
or  with  supplemental  Proof,  he  might  have 
leave  to  speak  something  in  his  own  Imence. 

The  Lord  Steward  answered.  It  was  all  the 
reason  in  tlie  world. 

The  Lieutenant  went  on  thus : 

My  Lords;  This  day  I  stand  before  yoa 
charged  with  High-Treason:  the  burden  is 
heavy,  vet  for  the  more,  in  that  it  hath  bor- 
rowed the  patrociny  of  the  house  of  commons ; 
if  they  were  not  interested,  I  might  express  a 
no  less  easy,  than  I  do  a  safe  issue  and  good 
sttocese  to  the  business:  Bat  let  neither  my 
weakness  plead  my  innocence,  nor  their  power 
my  milt.  If  your  lordships  will  conceive  of 
my  Defences,'  as  they  are  in  themselves,  witl»- 
out  reference  to  eitho',  Taiid  I  shall  endeavour  - 
so  to  present  them)  I  nope  to  go  away  from 
hence  as  clearly  justified,  as  I  am  now  in  the 
testimony  of  a  cood  oonK-ience  by  myself.  Mf 
Lords,  I  have  all  along  my  Charge  watched  to 
see  that  poisoned  arrow  of  Treason,  that  some 
men  would  fain  have  to  be  feathered  in  my. 
heart,  and  that  deadly  Cup  of  Wine,  that  hath 
so  intoxicated  some  petty  mts-alledged  errors, 
as  to  put  them  io  the  elevation  of  Higb-Trea«  * 
son ;  but  in  truth  it  hath  not  been  my  quick- 
ness to  discern  any  such  monster  yet  within 
my  breast,  though  now,  perhaps,  by  a  sinistroua  • 
information,  sticking  to  my  clothes.  They  tell 
me  of  a  twofold  Treason,  one  against  the 
Statute,  another  by  the  Common-Law;  this 
direct,  that  consecutive ;  this  individual,  thnt 
accumulative;  this  in  itself,  that  by  way  of 
construction. 

For  the  first,  I  must,  and  do  acknowledge, 
that  if  I  had  the  least  suspicion  of  my  own 
guijt,  I  would  spare  your  lordships  the  pains ; 
cast  the  first  stono  at  myself  and  paas  aeii* 
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IMoe  oT  condemnation  against  myself:  and 
wbeUter  it  be  so  or  not,  I  refer  oiysell'  to  your 
kfertUhips  Judfpnent  and  l>eckiration.  Voti, 
and  omy  yoti,  (under  tiie  favour  and  firocection 
of  my  gracious  maacer)  are  uiy  Judg»e« :  uadar 
ftraur»  none  of  the  Otinmons  are  my  Pe«im, 
nor  can  tbcy  be  my  Judges.  I  stmll  ever  cele- 
brate the  providence  and  wisdom  of  your  ooble 
ancestors,  who  have  pnt  tha  Keys  of  J  jfe  and 
Death  (so  Air  as  concerns  you  and  yoar  poste- 
rity) into  your  a»ii  bands/not  into  the  ha  mis 
o^  your  inferiore ;  none  but  your  own  selves 
know  tlie  rate  of  your  noble  blood,  none  but 
yourselves  nuibt  bold  the  balance  ia  disjH'nsiw; 
the  same. 

I  shall  proceed  in  repeating  my  Defences,  as 
they  are  reducible  to  these  t«%u  mam  points  of 
Treason  .*  and  for  Treason  ataiast  the  Staiute, 
(which  is  the  only  Treason  in  effect >  notbinv  is 
alledf^  for  th:ic,  but  the  15th,  «2J,  anil  snh, 
Articles.  (Hire  he  brought  the  Sum  of  all  b» 
Jleplies  made  to  these  three  Articles  l>elbrp, 
and  almost  in  the  svtme  words  as  l>er>ire  ;  onl  v 
that  tesiimooy  of  sir  Henry  Vane's.  bcr«iiise  a 
i^eemcd  pressing,  he  <to«id  upon  it,  aiul  alledged 
iine  K4*NSons  tor  the  uullifTinc  thereof.] 

1.  That  it  was  btii  a  single  Testimtmy,  and 
^ould  not  make  f:u«b  m  a  rostter  of  IMit. 
much  less  in  a  matter  of  life  and  Uenth :  yea, 
that  it  «vasexpres4y  agnii«st  the  Statute  to' im- 
peach, much  less  to  condemn,  him  ufxm  Ht^h- 
rieasoOy  under  the  testnuony  of  two  famuu^ 
%Vitne>st'S. 

9.  That  be  was  dubious  in  if,  and  e^presccil 
it  with  an  *  As  I  dt)  remember,*  aiKl  *  sucb  or 
*««ich  like  word. «.* 

3,  That  all  the  Council  of  Fiphi,  except 
hknaeit*,  ihsclaim  the  Word» ;  a^  if  by  a  Kmjca> 
)ar  providence  tht-y  bad  taken  hold  of  his  ean 
only. 

4,  That  at  the  tnne  the  kin^  had  levied  no 
BDrres  in  ireland,  and  lh€ffett>re  he  c«>uld  not 
be  posmibly  so  im^adent  as  to  say  to  the  kirs. 

*  Hiat  be  iiad  an  Army  tliere,  wluch  be  might 

•  employ  t»r  the  tidocins  this  kjncdom/ 

5,  lliat  he  bnd  proved  *»y  Wiinc<se*  beyond 
aU  exceution>  (niMrifus   Uamiiton,   the   |y>rd 


beneath  the  king  my 
hated  and  maligned  by  tlioae  men  than  myseli^ 
and  that  ibr  an  impMrtial  and  strict  oxecucag 
of  the  laws  against  tliem. 

Here  your  i/trdihips  may  observe,  that  th« 
p«aier  number  oi  the  Witneteca  used  againss 
me,  either  from  Ireland  or  (torn  Yurkehirey 
were  men  of  that  Rcliumn:  Bui  ior  my  ovns 
Kesolution  (1  thuok  C«od,)  I  am  ready  every 
hour  of  the  day  to  seal  my  dissatisfnction  lo  the 
Chareh  of  Rome  with  my  dearest  blo«id. 

But,  my  Ivmia,  give  mc  l<*ave  here  to  ponr 
forth  the  grief  of  my  mmI  before  yoe :  Uicse 
Proirecdings  against  me  seem  to  be  encceduig 
rigoroas^  and  to  have  more  of  prvjudce  than 
equity,  that  ap«ni  a  sopposed  charge  of'  my  by* 
pocri'^y  or  errors  in  Rciigion,  1  shouid  be  iaade 
•o  nuwstronf  ly  odious  to  tioee  kingdoms ;  a 
threat  many  thousand  eyes  have  seen  ray  acco- 
satioos,  wiitise  cars  ahail  never  hear,  tUat  v»hen 
it  came  to  the  upshot  i  wa»  neve  r  acmaed  of 
them.  Is  this  fair  dealing  amor.gst  C'hristtan^? 
But  I  have  lost  nothing  by  that :  Fepolnr  ap- 
plause was  ceer  nothing  in  my  conoeii ;  the 
uprightness  and  imegritv  of  a  food  conscience 
was  ^'^^  f^^^  &h^i  ^«  ™v  cintinnal  feast ;  mnd 
if  I  can  be  justified  in  yoer  toidUiip-  lodgments 
from  this  grand  imputation,  (as  1  htipe  1  noar 
am«  aeeinc  these  gentlemen  have  tlmown  down 
the  bucklersM  sh^l  accoootm?«eAt'jntfified  hy 
cite  whole  Lincdom,  because  ty  you,  who  ate 
the  epitome,  the  better  jart,  yea,  the  very  soul 
and  life  «>f  the  kin^*ni. 

As  hr  my  dcsien  agaiaft  the  Siato,  I  dare 
plead  as  much  innocevicy  here,  a^  in  matter  of 
myKc.^im;  i  have  e«cr  admired  the  wtJidom 
of  our  ancestors,  vbo  have  so  bted  the  pihirs 
i4  this  monairhy,  laat  each  of  them  keep  n  dne 
nropoition  and  acoanre  with  the  other;  and 
imveso  handsomely  tied  op  the  aeries  and  si- 
news  of  the  state,  that  the  atraming  of  any  one 
namy  bniig  danger  and  sorrosr  to  the  whoie 
1  rconomy .  The  Prer  >t:ative  of  the  Crown .  and 
tite  Propriety  of  the  .Subfect,  hsve  such  mntnal 
relations,  this  takes  protecoou  from  tbitt,  thnt 
toondatton  and  nourishment  fmm  chit;  And 
as  on  the  lute,  if  any  one  siring  be  too  high  or 


TVensurer,  tlie  enrl  of  NortbombetlA'id,  l«Md  I  to  >lot%ly  w«)iind  up,  you  havelo»tthehamionT  ; 
Cotttngton,  sir  Wiiljiua  Pennyman  and  »ir  Ar-  i  si  here  the  evce^ of  Prert:^:%iive  i5opp<es»>on  ; 
thur  Terrii  t:^iam),  that  tnere  waa  ne\er  tl>e  t  of  pretended  Libutty  ia  the  subjecr,  disorder 
lenet  intention  to' land  those  forces  in  Kiciland.  j  nnd  anarrhv.  The  Prerosntrre  must  he  used  n» 
[He  went  on :]  |  God  doth  his  omnipoteocy,  upon  ex'raordin:iry 

So  much  ibc  ttie  Aiticks  that  concern  Indi-  (  nccaM'ui^;  the  laws  .answermtde  to  thm  *  Pt>. 
%idoal  Trenton.  I  '  centia  Ihtata  ii^  I'rr.iiens'^  most  bate  piece  ni 

To  make  up  the  Conatmctive  Trenmn,  or  |  oth^  umes.  And  yet  there  must  be  a  Prarcw 
Treason  byway  of  Accamolntion,  manv  Arti-  I  patiie,  if  there  mo$t  be  eairaoidmafy  occas- 
cles  are  broe^bt  against  me,  as  if  in  .*%  be-»Tv  of  |  Mons  :  the  propriery  of  the  soijects  is  cser  iv» 
Felocuesor  Mi«4emeanQr«,  (or  in  their  e«HH>eft  1  be  mstiivtaiiied,  if  it  eo  in  ei}ual  peer  wrtis 
tbry  reach  no  hisncr,  soase  rr-*h;ic%l  «erJ.  ant  I  this  ;  Ihey  are  l^low«  and  compaowns,  tbnt 
t3  produce  what  n  tr^aM^nAl>.e,  couki  lark.  I  are  and  rcermnsi  be  iafeparatUc  in  a  w»llp>> 
Here  I  am  charred  to  Inve  cfeM^aed  the  rma  i  vemcJ  kircdom  ;  end  no  way  so  temg,  v*  ■•-> 
and  overthrow  both  uf  Kelt^ioik  ai.d  State.  *  tnral  to  noerish  and  cnieftmn  (MV^aalbefre- 
llie  nrsi  >«reuieth  raiLer  t->  ha%e  been  nsed  to  i  qucnt  use  of  i>arbjmenis;  by  those  n  onawp^roa 

and  aoqoamtanoe  is  kept  beiwitt  tbekincnnd 
sab/ect.  Theae  tho«ebt%  hn«e  fooe  nlong  witk 
meiheio  14  years  of  my  p«hhc  eajphMmMntn, 
nnd  shall,  God  wiliiug,'to  mj  grmfoi  Cod,  km 


odious  than  tui!ty,  for  there  is  not 
the  least  l*ftM>f  aile<«:»io  co«H:ern:ne  my  con^ 
dfsrncr  wtthtke  Pootsn  Fact  ton,  m  r  cotdd  tltfre 
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Bn^eanyf  and  my  ova  coa9cifl»oe,'ytn,  wii  all 
tlioie  who  have  bae«  moil  aocatmTy  a>  ray  in* 
ward  tbouf^h^  aad  opipioas^  caa  Haar  me  wit* 
B«SB  that  1  ever  did  iaoule^te  4hi6,  That  the 
happiness  of  a  kingdom  consists  in  a  just  pqiBe 
of  the  king's  Preroipative  and  the  Subject's  !>> 
berty  t  and  that  thmgs  would  never  go  welt,  till 
ihey  went  hand  in  hand  together. 

1  thank  God  for  it,  by  my  master's  favonr, 
and  the  providenoe  of  iny  ancestors,  I  have  an 
estate,  which  se  interesuth  me  in  the  Common- 
wealthy  that  1  haive  no  great  mind  to  be  a  shwe 
but  a  subject ;  nor  oonld  I  wish  the  cards  to  be 
Muffled  over  again,  upon  hopes  lo  fall  upon  a 
better  set;  nor  did  I  ever  noorish  such  base 
mercenary  thoughts,  as  to  become  a  pander  to 
the  tyranny  and  ambition  of  the  Ereatest  man 
living.  No ;  I  have,  and  ever  ^all  aim  at  a 
fair,  but  a  bounded  h berty ;  remembering  al- 
ways that  I  am  a  ireeman,  yet  a  subject ;  that 
I  have  a  right,  but  under  a  monarch.  But  it 
hath  been  niv  misfortune  now,  when  I  am  grey- 
headed, to  be  charged  by  the  mistakers  of  the 
times,  who  are  now  so  liighly  bent,  that  all  ap- 
pears lo  them  to  be  in  the  extreme  for  monar- 
chy, which  is  not  for  themselves.  Hence  it  is, 
tbat  designs,  words,  yea  intentions,  are  brought 
out  for  real  demonstrations  of  my  misdemea- 
mm^s ;  such  a  multiplyioj^glass  is  a  prejodicate 
opinion. 

The  Articles  contain  Expressions  aiid  Ac- 
tions; my  Expression?  either  in  Ireland  or 
England,  my  Actions  either  befure  or  after 
these  I«tc  stira. 

[In  this  order  he  went  through  the  whole 
Chawe,  from  the  first  Article  to  the  last,  in  an 
exoelMnt  method,  and  repeated  all  the  smns 
and  heads  of  what  was  spoken  bj  him  before ; 
only  added  in  the  88th  Attieie,  If  that  one  Ar- 
ticle ^d  been  proved  against  him,  it  contained 
more  weighty  matter  than  all  the  Charge  be- 
sides ;  and  it  had  not  only  been  IVeason  in  him 
but  also  vittaioy,  to  have  betrayed  the  trust  of 
his  roajesty'ii  Anny»  Yet  because  the  gentle* 
nen  had  beeu  sparing,  by  reason  of  the  times. 
So  insist  upon  that  Article,  though  it  asight  con- 
cern him  much,  he  resolved  to  keep  the  same 
method,  and  not  utier  t  lie  West  expression  that 
miglit  seem  to  disturb  the  happy  agreement  in- 
tended, though  he  wished  the  same  might  d^^ 
ceive  hia  expectation  3  On%  thus  much  he  ad- 
miral, hew  himself,  being  an  incendiary  against 
the  Scots  in  the  3Srd  Article,  ie  now  become 
riieir  confederate  in  the  SSth  Article;  or  how 
he  could  be  charged  ^  betraying  Newcaade, 
and  for  fightiag  with-ficois  at  Newbome  too, 
aaeingiighriag  with  them  was  no  possible  means 
£or  kHBtraying  the  town,  but  to  hinder  their 
passage  thitlMV. 

That  he  never  advised  war  fiuther  thnn,  in  hia 
poor  jodgment,  concerned  tiie  rerj  life  ef  the 
king's  authority,  and  the  safety  and  faonoar  of 
his  kingdoms .  Nor  saw  he  what  advantage 
ooold  be  made  by  a  wsr  in  Soothind,  where 
nothing  could  be  gained  bal  many  hard  blows. 
For  hia  fart,  he  hoqmifnd  Uw  oatiiB,  boi  he 


wislied  they  might  be  ever  tinder  Iheir  own  cli- 
mate, and  had  no  desire  they  shoukl  be  too  well 
aicquainted  with  the  better  soil  ef  England } 
But  he  thought  that  Artieie  had  been  addsd 
in  jest,  or  as  a  supernumerary ;  and  he  very  lit- 
tle suspected  lo  he  reckoned  a  confederate  with 
the  8eotS|  and  wished,  as  he  hoped  it  was,  that 
every  Enclishman  were  as  free  from  that  im- 
pbtation  as  himself;  closing  his  Defence  with 
this  speedi.] 

My  lords.  You  see  what  may  be  alledged 
lor  this  constructive,  rather  destructive  Trea- 
son. For  ray  part,  I  have  not  the  judgment 
to  conceive  tliat  sucli  a  treason  is  agreeabie 
either  with  the  fuudamenial  groun<^  of  reason 
or  law  t  not  ef  reason,  for  how  can  that  be 
treason  in  the  lump  or  mass,  which  is  not  so  in 
any  of  the  parts  ?  Or  how  can  that  make  n 
thing  treasonable,  which  in  itself  is  not  so  f 
Not  of  law,  since  neitlicr  statute,  common- law, 
por  practice,  hath  fcom  the  hecinnin^  of  this 
government  ever  mentioned  such  a  thmg  *  and 
where,  my  lords,  hath  this  fire,  withoat  the 
least  appearance  of  any  smeke,  lien  bid  so 
many  hundred  years,  and  now  breaks  forth  iaio 
a  violent  Aame  to  destroy  me  and  my  posterity 
from  the  earth  f  My  lords,  do  we  not  live  by 
laws,  and  most  we  be  punished  by  laws  before 
thev  he  made }  Far  better  were  it  to  live  by 
no  laws  at  all,  but  to  be  governed  by  those 
characters  ef  discretion  and  virtue  that  nature 
hath  stamped  in  ns,  than  to  put  this  necessity 
of  divination  upon  a  roan,  and  to  accuse  him 
of  the  bre^cb  of  law,  befote  it  be  a  law  ot  all. 
If  a  waterman  upon  the  Thames  split  bis. boat 
by  grating  upon  an  anchor,  and  the  same  have 
a  buoy  appending  to  it,  he  is  to  chiirgc  his  own 
inobservance ;  bat  if  it  hath  none,  the  owner  of 
the  anchor  is  to  pay  the  loss. 

My  lords,  If  this  crime,  which  they  crU  Av>- 
bitrary  Treason,  had  been  marked  by  any  dia- 
cerner  of  the  law,  the  ignorance  thereof  shoi^ 
be  no  excuse  for  me ;  but  if  it  be  no  law  at  all, 
how  can  it  in  rigour  or  strictness  itself  con* 
demn  me  ?  Beware  yon  do  not  awake  these 
sleeping  liens,  by  the  searching  out  some  neg- 
lected moth-eaten  records;  they  may  one  day 
tear  you  and  your  posterity  in  pieces :  it  wae 
your  ancestors  care  to  rhain  them  up  withtit 
the  barricadoes  of  statutes;  be  not  you  ambi- 
tious to  be  more  skilful  and  curious  than  your 
forefathers  in  the  art  of  killing. 

My  lords,  It  is  my  present  misfortune,  for 
ever  yours;  and  it  is  not  the  smallest  part  of 
my  grief,  thot  not  the  crime  of  Treason,  but 
my  other  sins,  (which  arc  exceeding  many) 
hftve  presented  noe  before  this  bar;  and  except 
your  lordships  wisdoms  provide  for  it,  it  may 
be,  tiie  shedding  of  ray  blood  may  make  way 
for  the  tracing  of  yours :  you,  your  estates, 
your  posterities,  lie  at  the  stake.  If  such  learned 
gentlemen  as  l^ese,  v^  hose  tongues  are  well  ac^ 
quainted  with  such  proceedingf,  shall  be  start- 
ed out  elitist  you ;  if  yonr  friends,  your  coun- 
sel denied  abccss  unto  yoo;  if  yonr  professed 
enemies  admitted  to  witness  against  yoo ;  if 
every  wofd,  inteirtion  ar  circmiistance  of  yours. 
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be  sifted  and  aUedged  as  creasoiiaUe»  not  be- 
cause of  a  statute,  but  becau&e  of  a  cooie- 
queuce,  or  constnicLuMi  of  lawjen  pieced  up 
in  a  high  rhetorical  strain  and  a  number  of 
suppos^  probabilities ;  I  leave  it  to  your  lord- 
ships consideration,  to  foresee  what  maj  be 
the  issue  ofsuchdaogerous  and  recent  Prece- 
dents. 

These  Gentlemen  tell  me  Uiey  speak  in  de* 
feuce  of  the  Comoionwealtby  against  4BJ  Ar- 
biiranr  Laws;  g»vc  me  leave  to  say  it,  I  speak 
in  .demice  of  the  Commonwealth,  against  their 
Arbitrary  Treason:  for  if  this  latitude  be  ad- 
mitted, what  prejudice  shall  follow  to  king  and 
country,  i[  yuu  and  your  posterity  be  by  the 
same  disenabled  from  the  greatest  affairs  of 
the  kiovdom?  For  my  poor  self,  were  it  noi  for 
your  lordships  interest,  and  the  interest  of  a 
Saint  in  iieuven,  who  hath  left  me  here  two 
pledges  on  earth,  [At  this  his  breath  stopped, 
and  he  slied  tears  abundantly  in  mentioning 
his  Wiff*,  which  moved  his  very  enemies  to 
compassion.]  *  I  should  never  take  the  puins 
to  keep  up  this  ruinous  collage  of  mine ;  it  is 
loaden  with  such  infirmiues,  tliut  in*  truth  i 
have  no  great  pleasure  (o  carry  it  about  with 
me  any  longer:  nor  could  I  iver  leave  it  in  a 
better  time  than  this,  when  1  hope  the  better 
part  of  tltc  world  would  perhaps  tiiink,  ihat  b? 
this  my  mislbrtune  I  had  given  a  testimony  of 
my  integrity  to  God,  my  king,  and  country.  I 
th'ink  God,  I  count  nut  the  afilic  tions  of  this 
present  life  comparable  to  that  glory,  which  is 
to  be  revealed  in  the  time  to  como. 

My  Lords !  my  Lords  I  my  Lords !  Some- 
thing more  I  had  to  say,  but  my  voice  and  spi- 
rits fail  me :  only  I  do  in  all  humiUty  and  sub- 
mission cast  myself  down  before  your  lordships 
feet,  and  desire  that  I  might  be  a  Pharos  to 
keen  ^ou  from  shipwreck;  do  not  put  such 
rocks  in  your  own  way,  which  no  pmdenoe,  no 
circumspection,  can  eschew  or  satisfy,  but  by 
your  utter  ruin.  And  whether  your  Judgments 
m  my  case,  I  wish  it  were  not  the  case  of  you 
all,  be  cither  for  life  or  death,  it  shall  be  righ- 
teous in  my  eyes,  and  received  with  a  Te  Deum 
itmdiimut :  (and  then  he  lifted  up  bis  eyes^  and 
said)  In  ie,  Domine,  confido,  m  eonfumdar  in 
itternum  Jf 

*  Principal  Baillie,  writing  in  his  Journal,  of 
this  hesitation,  says,  '*  Some  took  this  for  a  true 
defect  in  bis  memory;  others,  and  for  the  most 
part,  for  a  nouble  part  of  his  rhetoric ;  some 
that  true  grief  and  remembrance  had  stopt  his 
mouth:  for  they  say  that  his  6rst  lady  the  earl 
of  Clare's  sister  being  with  child,  and  finding 
one  of  his  whore's  letters,  brought  it  to  him, 
and  chiding  him  therefore,  he  struck  her  on 
the  breast,  whereof  sliortly  she  died." 

t  '*  Certainly  never  any  man  acted  such  a 
pan,  on  such  a  theatre,  with  more  wisdom, 
constancy  and  eloquence,  with  greater  reason, 
judgment,  and  temper,  and  with  a  better  grace 
.  io  all  his  wonis  and  gestures,  than  this  g^eat 
and  excellent  person  did;  and  be  moved  the 
hearts  of  ell  htt  eudilojrsj  Mme  (ew  excepted, 


This  he  speke  widmo  inimifteWet   life  and 
grace.    Yott  have  his  very  words  stt  ne«r  as  I 
can  renember,  only  with  so  modi  loss  and  de- 
triment as  beth  perished  by  truwcribing  the 
Copy  from  his  own  moutb.    Bat   yois  desire 
impartialiry,  and  indeed  you  have  it,  and  witn 
some  grains  too  of  eUowaace;   f<»r   1   was  so 
afraid  of  my  own  affection  to  the  geDCieman, 
that  I  rather  bowed  to  the  other   extiwinitr, 
and  therefore  have  set  down  his  r>el«iioea  ra- 
ther to  his  disadvantage  by  my  rode  p«n,  than 
in  the  native  colour,  to  his  eternal  glory,  aad 
the  confusion  of  his  enemies. 

The  repetition  of  the  Charge  did  oot  spend 
much  lime ;  they  proceeded  oHerly  Article  br 
Article,  in  the  very  same  words  and  uuater  u 
before;  only  Uiere  was  some  remarkable  flasbet 
that  passed  from  Mr.  0(yir,  who  was  the  man, 
ia  the  time  of  their  lumdling. 

He  told  them,  That  he  should  represent  the 
lord  Siraffrird  as  ^cunning  in  his  fleplies,  as  he 
had  been  crafty  m  his  actions ;  that  he  waved 
all  that  was  material,  and  insisted  only  upus 
secondary  Proo£i;  tiiat  it  was  more  ihau  evi- 
dent throughout  all  his  Cliarge,  how  be  bad  en- 
deavoured to  bring  in  an  arbitrary  and  tyrannical 
form  of  government  over  the  lives,  lands  and 
liberties  of  tlie  king's  snl»jects ;  yea,  liad  exer- 
cised a  tyranny  over  their  consciences  too,  bv 
the  oath  administered  in  Ireland :  And  thoegb 
bis  maUcious  designs  had  taken  no  effect,  yet  no 
thanks  to  him,  but  to  the  goodness  of  the  kiog^ 
and   the  vigilancy  of  the   peer?.     Had  they 
pleated,  it  &d  been  too  late  to  have  punished 
nim ; .  for  no  rale  of  law  had  been  left  whereby 
to  oentore  him,  after  the  death  mad  euiration 
uf  the  laws.    And  if  the  intention  of  Goido 
Faux  might  be  thooght  Treason,  thoagb  tbt 
house  was  not  blown  up,  then  this  imeatjoo  of 
bu  may  admit  the  same  censure. 

He  closed ;  That  throeghoat  aU  his  Defences 
he  had  pretended  either  Warrants  from  the 
king,  or  else  the  king*s  Prerogative :  and  what 
was  this  else  but  to  draw  up  a  dood,  aad  es- 
hale  tl^  vapour  fur  the  eclipsing  of  tbe  bright 
sun,  b^  tbe  jealousies,  or  repiningsof  his  sub>- 
jects,  if  the  strength  of  his  piety  and  justice 
should  not  dispel  all  these  mists,  aiid  send  them 
down  to  their  original  ?  That  the  very  staodiog 
and  falling  of  these  three  kingdoms  stood  upon 
this  ProMs;^  all  of  whioh  do  oonoeire  their 
safety  so  fu  tnterested  ia  his  jnst  poaishmenr, 
that  no  settliBg  of  their  peace  or  qoiet  oouhl  be 
expected  without  this:  That  th^  lioped  U» 
law  should  never  protect  him,  who  bad  goae 
aboot  to  subvert  au  laws  nor  the  nobility  (who 
had  the  same  blood  moving  io  their  vans),  by 
submitting  themselves  to  bis  base  tjrranay,  kise 
that  privilege  and  libeity,  which  their  ancestors 
had  CMHight  with  their  dearest  lives.  Though 
there  was  no  Statute  for  this  treatem,  wss  it 
tbe  less  monstrous?    For  there  were  none  for 

to  remorse  and  pity  ;**  are  the  expeessioos  of 
Whitlodt,  Mem.  p.  43,  who,  as  he  hhaself 
tdb  us,  bad  been  in  the  chair  of  the  committee 
of  the  hooiaof  ooosBOOtigvast  the  £atL 
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many  bandreds  of  jretn  that  dnnt  ever  ▼enturt 
upoo  such  iosoleucesy  to  oocaaioD  such  a  Sta* 
tiMc^  And  were  not  the  fbndameotal  ^oods 
nod  rules  of  governinent  nifiicient  to  rise  np  in 
judgment  ttj^aiust  him,  without  the  making  ^a 
pariicalar  statute  ?  This^  he  said,  he  ieft'to  the 
dispute  of  the  law ;  and  concluded,  that  seeing 
the  J  had  found  out  the  Jonah,  who  tliese  many 
years  had  tossed  and  hazarded  the  Ship  of  the 
Commonwealth  with  coDtinoal  storms  and  tem- 
pests, there  could  be  no  calins  expected^  but  by 
casting  him  out  into  the  seas;  which,  in  all  ius- 
tice,  thev  must,  and  do  expect  from  their 
hands,  who  are  intrusted  by  the  body  of  the 
kingdom  to  do  the  same.  Ine  Aggravation, of 
tho  Offence,  be  said,  be  had  left  to  Mr.  Pym, 
who  here  spake  that  Speech  which  is  now  in 
psint. 

It  was  a  sport  to  see  how  Mr.  Pym  in  his 
Speech  was  fearfully  out,  and  constrained  to 
pull  out  his  Papers  and  read  with  a  great  deal 
of  confusion  and  disorder,  before  he  could  re- 
collect himself;  which  faiiing  of  his  memory 
was  no  small  advantage  to  the  Lieutenant: 
liecause,  by  tliis  means,  the  house  perceived  it 
was  a  premeditated  flash,  not  grounded  upon 
tlie  Lieutenani's  last  Answer,  but  resolved  on 
before,  whatsoever  lie  should  say  for  his  own 
justification.  But  the  Lieutenant  was  not  sof- 
tered  to  reply  a  word,  either  to  Glyn  or  Pvm, 
because  the  last  word  must  be  theirs.  And  so 
with  Tuesday  ended  the  matter  of  fact. 

On  Thursday  the  dispute  ia  law  is  expected. 

April  14. 

Upon  Wednesday  we  were  big  with  ezpecta* 
tion  for  the  Matter  of  Law,  having  dbne  oefore 
with  Matter  of  Fact ;  but  it  seems  the  House 
of  Commons  had  perceived  a  great  defection  of 
tiieir  party,  and  a  great  iucrease  of  the  lord 
Strafford's  friends  in  both  tlie  houses,  occasioned 
by  hb  insinuating,  honest,  and  witty  Defences, 
and  tlierefore  resolved  of  no  more  hearing  in 
public :  therefore  it  was  thought  upon  by  his 
accusers  to  draw  up  a  Bill  of  Attainder*  and 
present  the  same  to  the  lords ;  whereby,  Fint, 
the  Matter  of  Fact  should  be  declared  to  have^ 
been  sufhciently  proved;  and  ihen  in  the  Mat- 
ter of  Law,  that  he  had  incurred  the  censure  of 
Treason,  for  intending  to  subvert  the  funda- 
nienfial  laws  of  (lie  kingdom :  for  though  fsaid 
they)  he  cannot  be  charged  by  the  letter  of  the 
Sutute  u(  25  £(lw.  di3,  yet  he  ia  within  the 
compaM  of  the  Salvo,  whereby  it  is  provided. 
That  tiie  king  and  parhament  hath  ptiwer  to 
determine  what  is  treasonable,  and  what  not ; 
and  that  they  were  confident  the  lords  would 
ratify  and  approve  of  th'n  Bill  of  theirs,  and 
give  Judcmriit  oocordingiy. 

The  motion  was  stoutly  opposed  by  three 
great  lawyers,  (all  members  of  the  house)  SeU 
deo,  HoU»orne  and  Bridgeinaa,  who  made  it 


*  lilts  Bill  of  Attainder  was  brought  in  by 
sir  Arthur  Uaslerig.  Iy)rd  Clarendon  gives  a 
veiy  l«Mtv  and  particular  account  of  it  in  his 
first  Yoiumei  p.  178  to  p.  183,  fiiL  edit. 


manifest,  that  the  iaivo  of  S5  Edw.  3,  was  re- 
pealed, and  that  no  man  oould  now  be  convict* 
ed  of  treason,  but  by  the  letter  of  tliat  sutute : 
But  being  put  to  voice,  it  was  carried  for  the  BiU, 
and  a  Committee  appointed  for  to  draw  it  up. 
This  gave  occasion  uf  much  talk  abroad,  and 
they  who  were  otherwise  the  lord  Strafford's 
enemies  couid  not  find  equity  enough  in  the 
Bill  of  Attainder.  Some  could  not  conceive 
what  difference  imaginable  was  betwixt  the 
pill  and  the  Charge  presented  before ;  for  an 
the  Charge  he  was  accused  of  Treason^  and  the 
Bill  (though  they  had  not  the  legislative  power) 
seemed  nothing  but  an  affirmation  of  the  same. 
Others  (who  would  have  the  Bill  understood  of 
a  definitive  Sentence,  because  it  was  consecutive 
to  tlie  Proofs)  were  not  satisfied,  but  that  it 
was  against  all  practice^  that  the  Commons 
should  give  Sentence  upon  the  death  of  a  peer; 
and  that  it  was  against  common  equity  tno^ 
that  the  complainers  should  be  admittecl  to  bo 
Judges,  and  tnat  the  party  accusant  should  give 
tlie  Judgment.  A  third  sort  gave  it  out.  That 
this  was  no  Sentence  against  the  lord  Strafford, 
but  only  a  passing  of  a  ne«v  act  of  parliament^ 
about  a  matter  not  hitherto  declared  treason-  • 
able :  But  yet  these  doubted,  that  by  declarin|^ 
the  matter  of  fact  to  be  approved,  and  apply- 
ing the  Censure  to  it,  in.  reference  to  the  lord 
Strafford,  it  would  ever  be  thought  a  Sentence 

S[ainst  him,  to  blemish  his  own  fame,  and  the 
ood  6f  his  posterity.  Moreover,  tiuit  if  they 
were  about  to  make* a  new  act,  it  were  stranga 
to  punish  n  man  for  the  breach  of  ^ch  a  Statute 
as  was  not  yet  extant  ia  return  nutura  ;  which 
should  iu  reason  refer  only  to  future  obedience: 
And  (what  is  more  strange)  though  there  were 
a  new  statute,  yet  by  what  authority  can  the 
parliament  declare  any  individual  or  accumcda- 
live  act  to  be  treasonable,  which  was  not  so 
before?  for  it  must  be  IVcaison  by  virtue  of  a 
statute,  or  else  no  treason  at  all.  Kow  tber« 
is  none  can  be  brought,  except  the  25th  of  £d. 
3,  whereof  the  letter  of  that  statute  cannot,  by 
their  own  confession,  nor  was  not  so  much  as 
once  alledg^  against  the  lord  StrafiRird :  And 
fi>r  the  iaivo  or  proviao  (which  they  mainly  in- 
sisted on),  the  same  stands  repealed  by  two  pos- 
terior acts  of  parliament. 

Voo  have  the  mutterings  of  all  sorts  of  people. 

The  Lords  fearing  the  Proceedings,  as  a 
beaten  path  trodden  out  to  the  ruin  of  their 
own  lives  and  estates,  told  ^^^  house  of  cooh 
mons  in  their  conference  upon  Thursday,  April 
15,  That  they  would  go  on  the  same  way  they 
did  already ;  and,  according  to  the  Oitler  of 
the  house,  give  full  audience  to  the  lord  Straf- 
ford*s  counsel  in  matter  of  Uw,  and  tliat  they 
themselves,  as  competent  Judges,  would  by 
themselves  only  give  Sentence  m  ^he  Cause; 
nor  was  there  any  other  course  suitable  tp  the 
practice  and  Statutes  of  the  kingdom,  the  safety 
of  the  nobility,  or  to  equity  or  common  justice. 

It  was  replied  by  them  of  the  Lower  House, 
That  they  were  resolved  to  go  on  with  their 
bill;  and  if  the  same  should  be  rejected  by  the 
lords,  they  feared  a  rupture  and  divi^oo  miglit 
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fbUo#y  to  the  mter  ruin  mid  de»ftUtion  nf  ihe 
whole  kingdom;  that  no  conirnc  would  b« 
given  to  the  subject,  (nnd  this  wns  r  strong  iirgu- 
m^nt  indeed,  vet  better  beserining  pnrtiality 
and  violence,  thnn  (he  pretended  justice  and 
piety  of  the  times)  unle9%the  mun  who  liad  ^o 
much  intruded  upon  their  ri^ht,  »nd  discon- 
tented the  people,  mi^ht  be  punished  ns  a  Tmi- 
tor ;  and  for  the  prnctice  of  the  kingdom,  that 
no  mnn  had  ever  found  such  a  favourable  hear- 
ing ;  and  that  the  process  against  l'>sei,  NortWIk, 
Somerset,  were  all  of  them  closed  up  in  otKMiny. 

April  i6. 

Upon  rriday,  the  Lords  gave  Answer,  Tint 
they  oould  expect  nothinic  fVom  the  HiKt^e  of 
Commons,  but  what  should  tend  to  ilje  peace 
and  preservation  of  tlw*  kiii«!d(im :  nor  wa*  iliere 
a  m«»re  forceable  wn\  ihuii  to  preserve  the  laws 
and  customb  thereof^  lest  innovation,  so  much 
complaim«d  of  by  them,  njiphi  unhappily  be 
(band  among  themselves:  That  the  !»ub|rcts 
altould  have  alt  that  justice  cuuld  afford,  but 
that  an  act  of  injusrice  wouifl  never  give  satis- 
farrion  lo  the  %vt>rlrl,  nor  safety  to  themselves  ; 
titeeyes  of  all  forei«*n  states  bein;:  lixed  upon  tlie 
busMiess  u'^w  in  agitntton,  and  the  wisdom  of 
tmr  nation  either  to  be  much  advanced  or  de- 
prcased  by  their  jud(*meut5  in  thi>  cnfe:  That 
the  process  aumiist  Norffilk  and  Essex  ffbr 
•Somerset  was  convict  only  of  Feh»ay,  and  had 
not  so  much  animadveniion  to  »ave  himself  by 
his  book)  were  for  direct  and  formal  Trenson^, 
comprised  in  one  or  two  individual  acts ;  but 
this  against  the  lord  Straflbrd  only  arbitrnry  and 
accumulative,  to  be  pickt  out  of  «8  Articles  : 
And  therefore  that  it  was  impossihfe  to  have  a 
fidl  examiuntifm  nf  the«n  all  lo  ijive  Sentence 
avainft  him.  A  nd  tifose  noblemen  t«  ere  char^- 
ed  with-  stmie  nctual  breach  of  statutes,  tor- 
mrrly  made;  but  here  a  new  statute  was  to  be 
made,  or  eke  he  lo  be  foond  ciiiltlK^s.  They 
concluded,  that  they  had  given  order  for  his 
appearance  on  Siitunlay,  nod  that  in  tlie  crent 
Hall  at  Westmiubter,  where  the  House  of  Com- 
mons might  if  they  pleased  he  present. 

AfVer  some  deliberation  with  the  house,  the 
Confcrrers  an^wetv!,  Thnt  since  the  lords  had 
so  res  )lved,  ihcy  would  not  deny  to  be  there 
present,  nnd  to' hear  what  his  counsel  conld 
say  for  him  ;  but  to  really  any  more  in  public, 
they  neither  could  nor  wonid,  because  of  the 
bill  already  pa«t  t  only  if  the  lords  should  take 
any  scruple  iu  the  matter  of  Inw,  they  *iou!d  be 
rt.idy  to  give  them  satisfactirm  by  a  private 
conference.  (So  they  wijliuj^ly  declined  to  do 
what  iniJeed  they  could  not  po's)ib|y  do,  that  is, 
Id  give  public  satisfaction  in  tlie  matter  of  law.) 

April  17. 

Upon  Saturday,  they  convened  in  the  great 
Hall ;  but  they  that  were  of  the  Committee  for 
the  grent  Charge  did  not  stand  nt  the  bar,  as 
Ijefore,  but  sat  pmmiscuously  with  the  rest  of 
their  fellows  t  so  that  a  motith  was  not  opened 
in  the  behalfof  the  House  of  Commons  all  that 
day.    After  they  were  aat^  the  Loid  Sfcward 


told  the  liealenant.  That  the  kirds  bad  mnlv- 
ed  to  give  him  a  fair  hearing  in  the  Matter  of 
Law,  and  tberefora  desired  tint  the  counael 
might  keep  that  diatanoe,  moderatioo  and 
respect  to  the  Judicatory  that  was  sitting,  and 
not  at  all  to  meddle  with  the  Matur  of  Fact. 

Tha  Lieutenant  replied.  That  in  all  hamdity 
he  did  acknowledge  that  ^vonr  from  the  lord* ; 
and  that  it  was  soch  an  one  too,  aa  be  could  not 
bat  expect  from  soch  honoarable  peer*  and 
just  persons  in  whose  integrity  and  goodness 
.  under  thnt  which  he  had  placed  above)  lie  had 
reposed  his  chiefrst  confidence  ;  for'  bis  Cuun* 
sei,  they  knew  murh  better  than  himself  what 
conceraetl  the  point  of  discretion  and  reverence ; 
and  that  he  doubted  not  but  (hat  they  would 
give  all  sotisfartiun  and  obedience. 

Then  hiri  Cnunstl  were  en  lied  to  the  bar,  Mr, 
Lane,  the  l'nnce*s  Attorney;  Mr.  Gardiner, 
Recorder  of  Loodon;  Mr.  Lue,  and  Mr.  Light- 
fbot. 

Mr.  Lmju  spake,  and  much  to  this  seme  and 
purpose: 

My  Lordi,  there  is  a  heavy  Charge  lirth  on 
me  and  my  tcUoHs,  nothing  less  than  to  defend 
.  the  life,  the  estate,  the  reputation,  yea  the 
potterity  of  this  hoooumble  person  at  the  bnr  ; 
if  therefoie  we  shall  be  more  prcrsinis,  we  lutpe 
ytmr  lordihips  will  interpret  this  our  for«nnd* 
oess  to  be  for  hnnour  ami  conscit'nce'Sall*',  in  a 
matter  that  concerneth  both  su  nearly  :  But  it 
shall  be  our  endeatour  to  cnrrv  rtur^t'lvet  with 
our  best  respects  to  your  loidships,  and  wtth 
all  couteot-and  sutisfaction  to  the  honourable 
House  of  Commons.  And  becau&e  yimr  lord-> 
ships  mentioned  the  Matter  of  Fact,  one  thin<; 
I  daiv  be  bold  to  say,  That  all  the  time  ol  this 
noble  lord's  Defences,  he  did  not  so  much  a« 
crave  any  one  of  our  Opinions;  yen,  or  ac- 
quainted ui  widi  any  thing  t^mt  (ended  thac 
way.  And  (or  the  Matter  of  Law,  those  Sta- 
tutes cited  by  himielf  were  none  of  our  »tock, 
but  taken  up  at  his  o«vn  adventure :  nnr  do  I 
speak  this  to  drroeaie  from  the  pertinrncy  i>f 
those  Statutes  (for  they  shall  be  the  subject  of 
my  discourse),  but  that  ilie  nobleman  be  not 
disappointed  of  your  right  concepcionsy  and  his 
own  doe  praise. 

My  Lords,  it  is  your  pleasure  we  meddle  noc 
with  Matter  of  Fnrt,  and  indeed  we  need  noc 
meddle  at  all  with  it,  because  «'.e  hope  it  is  al- 
ready done,  and  that  sufficiendy  to  our  hands ; 
yet  the  Matter  gf  Law  doth  so  natumlly  risae 
out  of  the  Mutter  of  Fact,  that,  of  necessity 
(under  your  lordships  favour)  sire  most  some- 
what  grate  on  this,  if  we  speak  on  that ;  nor  do 
I  conceive  it  possible  for  uv  to  speak  advantw^e- 
oasiy  enoueh  for  the  lord  Stratibrd's  fust  De- 
fence, unhss  the  whole  Matter  of  Fact  be  de- 
termined, either  as  proved  or  not  proved,  or  at 
least  some  states  of  qnrstinns  agr*  ed  opon, 
where  we  may  fix  and  settle  oar  argomenta. 
And  therefore  it  is,  my  Lord-,  that  I  hare 
chosen  not  at  all  to  touch  the  Matur  of  Ijiw 
(until  yuur  lordship*  sf>all  be  pleased  to  chalk 
me  out  a  way),  unless  it  be  to  clear  yoor  judg- 
ments in  one  etatute  oaly^  viak  Sft  £4.  S.  fi»- 
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cause  when  the  same  w:is  alledged  by  tbe  lord 
StraflFord  in  iiis  own  D^feitce,  that  not  being 
convicted  of  the  lette^  thereof,  he  could  not  bt 
convicted  of  Treason  ;  1  reinembcr  the  salvo  uf 
that  statute  was  much  insisted  upon  b}r  those 
from  tlie  House  of  Commons,  ns  niurh  comiac- 
ing  to  their  own  ends.  My  Lords,  I  will  first 
speak  of  the  Statute  itself,  and  then  of  its  salvo, 
or  provision.    Tiie  statute  is,  *  Tl>at  if  any  man 

*  shall  intend  the  death  of  the  king,  his  queen, 
'  their  children  ;  kill  the  Chancellor,  or  Jud^^e 

*  upon  the  beucli ;  imbase  tlie  king's  coin,  or 

*  counterfeit  the  broad-seal,  &c.   lie  t-hall  be 

*  convicted  and  punished  as  a  traitor.'  That 
the  lord  Stratford  comes  within  the  letter  of 
this  Statute,  is  not  so  much  as  once  alledged, 
nor  indeed  can  it  be  with  any  reason  :  All  that 
can  be  said  is.  That  by  relntion,  or  by  argument 
d  minori  ad  majus,  he  may  be  drawn  thither ; 
yet  thac  this  cannot  be,  I  humbly  offer  these 
considerations:  1.  This  is  a  Declarative  Law, 
and  such  are  not  to  be  taken  by  way  of  conse- 
quence, equity,  or  construction,  but  by  the  let^ 
ter  only  ;>  otherwise  they  should  imply  a  contra- 
diction to  themselves,  and  be  no  more  declara- 
tive laws,  but  laws  of  construction,  or  constitu- 
tive. 2.  This  is  a  penal  law,  and  such  (if  our 
grounds,  hitherto  unquestioned,  bold  good)  can 
admit  of  no  constructions  or  inferences;  for 

{)enalties  are  to  persuade  the  keeping  of  known 
aw^,  not  of  laws  conjectural,  ambiguous,  and 
by  consequence,  which  perhaps  the  roost  learn- 
ed may  not  in  their  disputes  question ;  much 
less  the  subject  (who  is  not  obliged  to  interpret 
the  Statute)  doubt  of  in  the  point  of  obedience; 
yea,  rather  witiiout  any  doubt^  he  is  to  obey 
the  letter  of  the  statute,  and  conceive  (and  that 
truly)  that  he  is  not  liable  to  the.  penalty.  3. 
We  have  a  notable  law,  13  £liz.  cap.  2,  where- 
by it  is  declared,  that  the  bringing  in  of  Bulls 
from  Rome  to  stir  up  the  subject  to  mutiny  and 
rebellion  shall  be  punished  as  Treason.  Now 
if  by  interpretation,  or  by  consequence,  thi« 
sense  might  have  been  thrust  upon  thepre- 
cedioe  statutes,  the  making  of  tnis  had  been 
supernnotts;  yea,  the  persons  then  cbari^ed 
with  that  crime  mii;ht  have  been  impeached 
of  treason,  «ven  before  the  makijig  of  this 
act. 

Anno  91  Ed.  3.  We  have  a  Sutute  declar- 
ing. That  for  a  servant  to  kill  his  master,  is  an 
act  of  Treason:  And  in  the  23rd  year  of  the 
same  king,  a  process  of  Treason  was  framed 
agninst  a  man  for  killing  his  father,  grounded 
upon  the  same  argument,  a  minori  ad  tm^us : 
But  it  was  foiind  (and  the  Sentence  is  yet  in  the 
Records),  that  although  in  the  21st  of  Edward 
the  3rd,  that  argument  might  have  been  admit- 
ted ;  yet  in  the  27th  it  could  not,  by  reason  of 
the  declarative  law  intervening  in  the  25th 
year :  And  this  Case  comes  very  home  to  the 
point  in  law. 

My  Lords,  I  will  not  demand  what  kind  of 
Offence  it  may  be,  for  a  man  to  subvert  the 
Fundamental  j^wb  of  a  kingdom;  the  crime 
doubtless  is  unnatural  and  momtrous,  and  the 
punishment  must  keep  the  same  proportion: 

VOL.  IIU 


only  T  presume  to  offer  these  few  thjngs  to  your 
lc>rilshi;'S  coHbiderations  : 

1st.  That  one  or  more  acts  of  injustice,  whe- 
ther maliciously  or  i>;noraiitly  done,  can  in  no 
sense  of  law  be  called  the  subversion  of  the 
FuiidMuiciital  L;i*s ;  if  so,  as  many  judges  (per- 
haps) so  many  traitors.  It  is  very  incident  to 
man's  nature  to  err;  nor  doth  the  lord  Straf- 
ford plead  his  innoccncy  in  over-sights,  but  in 
treason. 

2dly.  I  do  remember  the  case  of  John  de  la 
Pool,  duke  of  Suffolk  :  this  man,  in  the  28th 
of  Ilenrjf  6,  >vas  charged  by  the  house  of  com- 
mons with  Articles  of  Treason,  and  those  too 
very  like  to  these  against  my  lord  Strafford.  1. 
That  he  h«d  qiven  the  king  bad  Advices.  2. 
That  he  had  embased  his  Coin.  3.  That  he 
had  cefcsed  Men  of  \V  ar.  4.  That  he  had  given 
out  summary  Decrees.  5.  That  he  had  im- 
posed Ta^es.  0,  That  he  had  corrupted  the 
Fountain  of  Justice.  7.  That  he  nad  per- 
suaded the  king  to  unnecessary  war,  and  to  the 
giving  over  of  Anjou  in  France,  ovum  ovo. — 
And  for  all  these,  though  he  was  charged  with 
High-Treason,  for  wronging  the  Right  of  the 
Subject,  and  subverting  the  fundumentul  laws 
of  the  kingdom';  yet,  after  a  long  agitation,  the 
matter  was  found  by  the  lords  of  parliament, 
not  to  imply  Treason,  but  only  felony.  Add  to 
tliis  another,  who  in  the  23rd  of  Henry  the  8th 
was  charged  for  subverting  the  English  laws, 
and  yet  no  Treason  charged  upon  him.  Add 
to  both  the  Charge  of  Richard  L«arks,  pleaded 
at  the  Common-Pleas,  who  was  charged  with 
Treason  f.ir  subverting  the  law,  but  convicted 
only  of  Felony :  by  which  you  may  bee,  my 
lords,  what  to  diia  time  hath  been  subverting 
the  laws. 

3dhr.  It  is  very  considerable,  that  the  lord 
Strafford  is  not  charged  to  have  subverted,  but 
only  to  hare  intended  to'  subvert  the  Funda- 
mental Laws':  and  this  I  conceive,  if  there 
were  no  more,  might  keep  bun  free  from  tliat 
Statute  of  the  25  Edw.  3.  For  although,  as 
touching  the  king,  his  queen  and  children,  in- 
tention IS  treasonable :  yet  in  all  other  tilings 
there  mentioned,  theire  must  be  action  be- 
side intention ;  fnr  it  is  not  said,  If  a  man  do 
intend  to  kill  a  chancellor,  it  shall  be  Treason ; 
but  only,  if  he  do  kill  him ;  and  if  he  doth  actu- 
ally crmnterfnit  the  Broad-Seal.  And  although 
a  man  should  prepare  a  furnace,  make  ready 
his  stamp,  melt  his  bullion  ;  yet  if  he  gives  nut 
the  king's  impression  upon  the  c:iin,  all  his 
intentions,  yea,  his  preparations  will  not  serve 
to  make  up  a  Treason. 

And  this  (under  favour)  may  sen^e  to  an- 
swer  the  Case  of  Guido  Faux,  lately  objected  ; 
uuless  it  be  alleged,  tiiat  the  lord  Strafford  had 
as  real  an  intention  against  the  king's  life  v» 
Faux  had:  For  tbough  the  intention  in  that 
case  be  Treason  by  the  statute,  yet  in  all  other 
things  there  is  no  treason  without  the  action ; 
so  immense  and  vast  a  difference  both  is,  and 
ought  to  he,  betwixt  a  project  against  rhe  royai 
blood,  and  a]l  tilings  else  of  a  lower  and  imaef 
nature. 

4f  B 
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You  see  therefure,  my  lords,  that  the  body 
of  the  statute  cannot  tiiicL  against  the  lord 
Straffi>rdy  nciihcr  in  letter,  nor  ui  consequence; 
this  is  not,  that  must  not  be  ;  Afl  that  can  be 
said  is,  That  this  fact  maj  be  Treason  by  the. 
common-law.  For  my  part,  I  profe^^s  my  ig- 
norance, who  ever  thouglit  the  common  law 
might  declare,  but  never  make  a  Treason ;  that 


tion,  was  moved  by  tliat  act.  Add  to  this,  fliat 
in  the  1st  of  <)ueen  Marr,  tbe  first  eiia^efj 
the  same  is  rrpeatei',  '  That  no  man  fball  he 

*  punished  in  Lfe  or  estate  as  a  traitor,  but  for 

*  the  crime  contained  in  the  Statote  25  Ed.  3^ 
<  w  itliout  tJie  lea^t  mention  of  a  pretended 
'  tafco.' 

The  earl  of  Northumberland's  .Case  comes 


is,  it  might  be  presupposed  that  there  is  a  sta-  \  ni^h  to  the  point :  he  was  chargea  with  Tre»- 


tute  whereupon  to  ouild  a  declaration:  and 
therefore  to  say  *  there  is  no  statute  fur  it,  is  to 
say  it  is  no  Treason  at  all.  The  statute  ever 
males  the  Treason ;  and  to  be  declared  to  be 
Treason,  either  by  commnii  law,  or  by  porlra- 
ment,  are  but  two  different  way^  of  proceed- 
ings, and  must  both  resoWe  into  oue  principle  : 


son,  the  Ist  of  Henry  4 ;  and  if  tbe  statute 
of  the  5th  of  Henry  4,  the  first  chapter,  where- 
by this  Proviso  is  repoded,  had  not  intervened, 
no  douhl  be  hud  been  condemned  of  Treasoo  i 
but  he  was  oulv  cooviet  of  Felony,  and  ttiat  be- 
cause he  couhl  notlie  drawn  within  the  letter 
)f  the  statute  of  the  95th  of  £dw.  3.    And  I 


yea,  which  comes  home  to  the  point,  in  the  'Jl>t  j  dare  conHdently  sav  It,  That  siuce  that  Act  was 


of  £dw.  3,  to  kill  a  ipan  impioyed  in  tbe  kinu'» 
war,  was  Treason;  and  the  ^3d,  to  kill  the 
king's  messenger,  was  treason  by  declaration  of 
the  common  law,  but  always  by  reason  of  the 
statute :  ^et  none  of  these  lue  now  trea^ons^ 
but  felonies  only,  hv  reason  of  the  interveuitig 
statute,  the  136th  of  Kdw.  3.  Such  hath  ever 
been  thought  the  force  of  its  letter  and  decla- 
ration ;  and  so  I  will  leave  it,  and  speak  a 
word  or  two  of  the  sairv^  which  is  this :  that 
because  all  particulars  could  not  be  then  de- 
fined, therefore  what  tiic  parliament  should  de- 
clare SD  be  treuconable  in  time  to  come,  should 
be  punished  as  Treason. 

And  according  to  thi»  reservaiion,  in  the  8th 
of  B.  $d,  one  who  was  charged  iiefore  the 
KingVBench  was  afterward^i  refencd  to  the 
parliament;  and  there,  though  the  Aict  was 
not  contained  io  the  body  of  the  statute,  yet 
because  of  the  Proviso  a  (ore-mentioned  it  was 
•(fudged  Treason. 

In  the  11th  of  the  same  king,  the  duke  of 
Ireland  and  Nevii  arclibisliop  of  York  were 
impeached  of  High-Treason  by  Gloucc:>ter, 
Arundel,  and  Warwick ;  and  notwith^tatidiug 
the  Sutute,  were  convicted  thereof  by  tlie 
salvo.  But  in  the  2 1st  of  the  same  Richard 
the  52d,  tlie  tide  turned,  and  tbe  ki^g  had  such  , 
a  hand  with  tlie  parliament,  that  the  SeiUeuce  i 
was  recalled,  and  those  three  noblemen  them- 
selves adjudged  traitors.  Again,  in  the  1st  of 
Henry  4,  his  successor,  that  revocation  of  the 
2  Ut  of  K.  2d,  was  repealed,  and  the  Sentence 
of  the  11th  of  his  reign  esublishcd.  Such 
were  the  tossings  to  and  fro  of  tieason ;  and 
all  because  of  that  uncertain  Proviso. 

Therefore  it  was,  that  in  the  same  parliament 
the  1st  of  Henry  4th,  a  Petition  v^as  preferred 
by  the  nobility  to  have  Treason  limited  with 
jBonic  Statute;  because  they  knevv  not  what  to 
speak,  or  what  to  do,  for  feur  thereof.  And  in 
the  lOth  chapter  an  Act  was  mads  upon  this 
Petition^  tbat  ihe  salvo  should  be.holf^en  re- 
pealed m  all  times  to  come,  and  notliiog  es- 
teemed treason  but  what  was  literally  contained 
in  the  Statute  of  tbe  25th  of  Edward  3  :  Aud 
therefore  it  is  said  in  the  Records,  that  there 
.was  great  joy  at  ihe  u>ukiag  of  this  act,  in  that 
the  drkviD  sword  hanging  over  every  man*s  head, 
by  this  sleader  thread  of  a  consequeoce^  or  ilia* 


made,  the  1st  of  llenry  4,  the  first  chapter, 
whereby  tlie  Proviso  is  repealed,  iioman  uath 
ever  beiu  declared  a  Traitor,  either  by  king  or 
parliament,  except  it  were  upon  that,  or  u^nit 
other  statute,  literally  and  declaratively  taken. 
ThesC  two  thing*  1  do  offer  to  your  lordships 
consi<lerations ;  Tlwt  the  lord  Strafford  cannot 
be  impeached  of  Treason  by  the  statute  of  tW 
'J^th  Ed^v.  3,  and  that  the  Utlvo  contained  in 
tbe  same  bland;!  repealed  almost  200  years  ago : 
and  tliis  i^  all  I  conceive  to  be  necessary  tor 
that  stiitute  which  was  alleged  by  the  lord 
Strafford  in  his  defence  for  Matter  of  Fact, 

'Akcn  the  Rororder  spoke  some  few  words  to 
this  purpose ;  That  what  was  spoken  upon  ttic 
Statute,  was  because  it  seemed  inseparable 
from  the  Matter  of  Fact,  that  tlicjr  could  pro- 
ceed iw»  fsrtiier,  till  a  state  w^rt  aAorded  them ; 
that  to  do  otherwise,  they  conceived  might  be 
very  prejudicial  unto  my  lord  Strafford.  1.  In 
that  tliey  should  suppose  tluit  to  be  done,  which 
is  not  proved  to  be.  9.  That  tbe  Matter  of  Law 
ariseth  so  naXtiraliy  from'  the  Matter  of  Fact, 
that  it  wilt  be  impossible  to  sepante  one  from 
the  other.  3.  Tnat  it  is  the  course  of  all  judi- 
catories, first  to  settle  the  Verdict,  and  upon 
that  to  fix  the  Arguments,  otherwise  he  could 
conceive  no  possible  way  of  proceeding ;  and 
therefore,  in  the  lord  Strafford's  name,  he  roost 
humbly  intreated,  that  the  Lords  mould  either 
wholly  determine  tlie  Matter  of  Fact  (not  whe- 
ther it  was  Treason  or  no,  (br  then  all  other 
proceedings  in  the  law  were  unnecessary,  but 
whether  done  or  not  done)  or  else  to  give  tbem 
some  states  of  the  question  w hereunto  they 
might  confine  themselves. 

Upon  this  motion  the  house  was  adjourned 
for  that  day,  nor  hath  it  met  since  ;  for  the 
House  of  Commons  are  returned  to  their  old 
biass,  aiid  will  bear  of  notliiog  but  tlie  Bill  of 
Attaiuder  ;  but  the  lords  seem  to  be  more  le- 
solute  than  before,  because  the^  iind  tJiat  they 
have  no  authority  to  declare  a  Treason  in  a 
fact  already  past,  tlie  Salvoof  tbe  25th  of  EH  w. 
the  3rd  being  re|>caled;  withai,  that  if  Uie  Bill 
of  Attainder  should  proceed,  the  king  hatli  as 
great  poner  to  hinder  that  at  the  last  blow,  as 
any  other  statute  :  but  I  hope  the  loids  wUl 
disburden  hua  of  that  0ovy. 
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All  t^ev  which  itanc)  obliged  to  the  lord 
Strafford,  in  blood,  aflfection  or  Reserving ;  and 
all  Who  have  been  interested  with  him  in  the 
king's  service,  and  many  too,  who  both  bate 
his  person,  and  dislike  his  proceedings;  wtU 
doubtless  look  u^on  it,  and  tender  their  own 
safety,  all  of  them  in  likelihood' being  subject 
to  the  charge  of  Treason,  if  ever  they  chance 
CO  be  called  to  do  the  king's  service  in  any 
place  of  importanpe. 

I  cannot  express  how  much  the  voice  of  the 
multitude  is  now  altered  from  what  it  was 
lately,  nothing  now  talked  of  what  should  be 
done,  but  only  of  \vhat  must  be  done  :  so  that 
if  khe  lord  Strafford  dies,  his  very  enemies  will 
confess,  that  it  is  done  more  for  necessity,  than 
for  justice  ;  and  rather  for  the  satisfaction  of 
rancoroHS  apprehensions,  than  for  any  guilti- 
ness in  the  cause. 

April  89. 


Thursdav  last,  viz.  April  29,  was  designed 
for  the  agitation  of  the  long  intermitted  busi- 
ness concerning  the  Lieutenant ;  and  the  way 
was  this  :  The  lords  did  meet  at  the  great  Hall 
at  Westminster  about  nine  of  the  cluck,  not  in 
their  robes,  nor  did  the  Lord  Steward  sit  upon 
his  sack,  but  with  the  rest  promiscuously;  nor 
Aid  the  committee  for  the  house  of  commons 
fitaud  at  the  bar,  but  sat  with  the  rest  of  their  P  hath  as  just  a  ground' to  giv 


The  King  is  to  be  accounted  anto,  for  the 
loss  of  the  meanest  member,  much  more  of  one 
so  near  the  Hendl  The  Commons  lire  con* 
cerned  in  their  account  for  what  is  done,  yoar 
lordships  in  that  which  is  to  be  done.  The  bu- 
siness therefore  of  the  present  Conference,  is  to 
acquaint  your  lo^d^hips  with  those  things,  that 
satisfied  the  Commons  in  passing  of  this  Bill ; 
such  o'f  them  as  have  come  within  my  capacity, 
and  that  I  can  remember,  I  am  commanded 
from  the  Commons  at  this  tlme^  to  present 
Qnto  your  lordships. 

My  Lords,  in  judgment  of  greatest  moment, 
there  are  but  two  ways  for  satisfying  those,  that 
are  to  give  them  ;  either  the  lex  &ta,  tlie  law 
already  established,  or  else  the  use  of  the  same 
power  for  making  new  laws,  whereby  the  old  al 
first  received  life. — In  the  first  consideradon  of 
the  settled  laws,  inthe  degrees  of  Punishment,  the 
positive  law,  received  by  general  consent,  and 
for  the  common  good,  is  sufficient,  to  satisfy 
the  conscience  of  the  Jud^e,  in  giving  Judg- 
ment according  to  them. — in  several  countries^ 
there  is  not  the  same  measure  ofpnnishment,  for 
one  and  the  same  offence ;  wnful  murder  in 
Ireland  it  is  Treason,  and  so  is  the  wilful  buro- 
iog  of  a  house,  or  a  stuck  of  corn :  in  the  Isle 
of  Man  it  is  Felony  to  steal  a  hen,  but  not  t(» 
steal  ahorse;  and  yet  the  judge  in  Ireland, 
*  €  Judgment  c " 


ud^ent  of  High- 


fellows;  and  the  earl  of  Strafford  sat  behind     Treason  in  those  cases  there,  Iw  here  to  grve 


the  place  where  he  nsed  te  sit  before ;  the 
reason  of  these  changes  was,  because  the  dyet 
was  appointed  hot  for  a  meeting,  but  for  a 
Conference ;  so  curioUs  are  we  (and  that  is  all) 
about  formalities.  The  kins,  (|ueen,  and  prince 
were  there,  according  to  their  custom  :  not  a 
man  spake  a  word  in  the  house  all  the  time, 
but  oaly  Mr.  St.  John,  the  kind's  Solicitor,  one 
of  the  Committee ;  whose  drift  and  purpose 
was  to  furnish  the  Lords  with  Reasons,  why 
the  House  of  Commons  had  proceeded  with  a 
Bill  of  Attainder :  and  withal,  to  reply  to  what 
the  lord  Strafford  had  spoken,  either  by  himself 
or  his  counsel,  in  matter  of  law.  ! 

The  Speech,  containing  a  learned  Argument 
on  the  Law  of  Treason,  is  here  inserted  from 
8  Hushworth,  675. 

Mb.  ST.  JOHN'S  ARGUMENT  of  LAW; 
co'ncerniko  thz  Bill  of  Attaiitoek, 
April  $9ch,  1641. 

l^y  Lords ;  The  knights,  citizens,  and  bur- 

f  esses  of  the  Commons  House  of  Parliament, 
ave  passed  a  Bill,  for  the  attainting  of  Thomas 
earl  of  Strafford  of  High  Treason.  The  Bill, 
hath  been  transmitted  from  them  to  your  lord- 
^ips;  it  concerns  not  him.  alone,  but  your 
lordships  and  the  commons  too,  though  in  dif- 
ferent respects. — It  concerns  his  lordship  the 
hie^hcst  that  can  be  in  the  Penal  par(;  so  it 
doth,  on  the  other  side,  as  highly  concern  your 
lordships  and  the  Common s«  m  that  which 
ought  to  be  the  tenderest,  the  Judicatory  within 
that,  that  judge  not  them  who  jndge  hiai,  and 
in  t^ha't  which  IS ^most  sacred  amongst  men,  the 
PMbiic  Justice  of  the  kingdom. 


Judgment  only  of  Felony ;  and  m  the  Isle  of  Man 
of  Felony  for  (he  hen,  as  hereof  Pett^-Larceiiy. 

My  Lords,  in  the  oiher  consideration  of  using 
the  Supreme  Power,  the  same  law  gives  power  to 
the  parliament  to  make  new  laws,  that  enables 
the  inferior  court,  to  judge  according  to  the 
old.  The  rule  thai  guides  the  conscience  of 
(he  inferior  court  is  ffolis  without,  the  prescripts 
of  the  parliament,  and  of  i!he  cOmmon-law ;  m 
the  other,  the  rule  is  from  witlun,  that  smIub 
populi  be  concerned,  that  there  be  no  wilfol 
oppression '6f  anj  of  tlie  fellow-members,  that 
no  more  blood  be  taken  than  lihat  is  necessary 
for  the  cure,  the  laws  and  tustoms  of  the  realte 
as  well  enable  the  exercise  of  this,  as  of  the  or* 
dinary  and  judicial  power. 

My  Lords,  what  nath  been  said,  is  because 
Chat  this  proceeding  of  the  Commons  by  yrtCf 
of  Bill,  implies  the  use  of  the  mere  legislative 
power,  in  respect  new  laws  are  for  the  most 
part  past  by  bill. 

This,  my 'Lords,  though  just  and  legal,  and 
tl^erefore  not  wholly  excluded ;  yet  it  was  not 
the  only  ground  that  put  the  Commons  up<»i 
the  Bill,  they  did  not  intend  to  make  a  new 
Treason,  and  to  condemn  my  lord  of  Strafford 
for  it ;  they  had  in  it  other  considerations  like- 
wise, which  were  to  this  effect. 

1.  The  Commons  knew,  that  in  all  former 
ages,  if  doubts  of  law  arose  of  great  and  eeneril 
concernments,  the  Parliament  was  nsuafly  con- 
sulted withal  for  resolution,  whrch  is  the  rea- 
son that  many  acts  of  parliamei\t  are  only  de- 
clarative of  the  old  law,  not  introductive  ofa 
new,  as  the  Great  Chartei*  of  our  Liberties; 
the  Statute  of  35  Ed.  3,  of  Treasoni;  the  St^ 
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tule  of  tbc  Preroirative,  and  of  late  tl^e  I'eti- 
t'uR  of  Right ;  if  the  law  w«rc  duubtful  in  ihU 
case,  they  perceived  the  Parliament  (where  tiie 
old  way  is  altered,  and  new  laws  made)  the 
fittest  judge  tu  clear  this  duubt. 

2.  Aly  Lords,  they  proceeded  this  way,  to 
obviate  those  scruples  and  delays,  which  through 
disuse  of  proccediugs  of  this  nature,  mi^lit  have 
riseu  i»  the  maimer  and  way  of  proceeding, 
since  the  Statute  of  the  I  lien.  4,  c.  17,  and 
mure  fully  in  the  Roll,  No.  144.  The  pnjceed- 
ings  of  parliament  have  usually  been  upon  an 
IndictQicnt  first  found,  though  in  cases  of  Trea> 
son  particularly  mentioned  in  the  Statute  of 
25  Edw.  3,  which  had  not  been  done  in  this 
case ;  doubts  likewise  might  rise,  for  Treasons, 
not  particularly  mentioned  in  the  Statute  of 
25  Edw.  3,  whether  the  Declaratory  power  of 
parliameut  be  taken  away,  in  what  manner 
they  were  to  be  made,  and  by  whom,  they  fimi 
not  any  Attainders  of  Treason  in  parliament, 
for  aear  this  206  years,  but  by  this  way  of 
Bill ;  and  again,  tbey  know  that  whatsoever 
could  be  done  any  other  way,  It  might  be  done 
by  this. 

3.  In  respect  of  the  Proofs  and  Depositions, 
that  have  been  made  against  liitn  ;  for  first, 
although  they  knew  not,  but  that  the  whole 
Evidence  which  hath  been  eiven  at  the  bar, 
in  every  part  of  it,  is  sufficiently  comprehended 
within  the  charge,  yet  if  therein  they  siiuuld  be 
mistaken,  if  it  »h()uid  prove  otherwise,  use  may 
justly  be  made  of  such  Evidence  in  this  way  of 
Bill ;  wherein  sol  a%  Evidence  be  given  in,  it  is 
no  way  requisite  that  there  should  have  be<»n 
•ny  Articles  or  Charge  at  all ;  and  so  in  the 
case  of  double  testimony  upon  the  Statute  of 
the  1st  £dw.  6,  whether  one  direct  Witness, 
with  others,  to  circumstances,  had  been  single 
or  double  testimony  ?  And  although  single  testi- 
mony migfit  be  sufficient  to  satisfy  private 
consciences,  yet  how  far  it  would  have  been 
satisfactory  in  a  judicial  way,  (where  forms  of 
law  are  mure  to  be  stood  upon)  was  not  so 
clear ;  whereas  in  their  way  of  Bill,  private 
satisfaction  to  each  ro«n*B  conscience  is  suffi- 
cient, fllthougli  DO  Evidence  hf|d  been  given  in 
at  all. 

My  Lords,  The  proceeding  by  way  of  Bill,  it 
was  not  to  decline  your  lordships  justice  in  the 
judicial  way,  in  these'exigendsof  the  state  and 
kingdom ;  tt  wiis  to  husband  time,  by  silencing 
those  doubts,  thsy  conceived  it  the  speediest 
aind  surest  way.  My  lords,  these  are  in  effdbt, 
the  things  the  Commons  took  into  their  consi- 
deration, iti  respect  of  the  manner  and  way  of 
Proceed inj;  agiiinst  the  Earl. 

In  the  next  place,  I  am  to  declare  unto  your 
lord*»hips,  the  things  they  look  into  their  consi- 
dcrutious,  in  reb|/ict  of  the  matter  and  merits 
of^  the  Cause,  nnd  they  are  comprehended 
within  these  six  heads. 

1.  That  there  is  a  Treason  within  the  statute 
of  25  Edw.  3»  by  Levying  of  War  upon  the 
matter  of  the  15th  Article. 

2.  If- not  by  actual  levying  of  war,  yet  by 
adiisJD^^  ^^^  declaring  hu  intention  of  war. 


(M>.'^Trial  qf  the  Earl  qf  Strafford,      [  14^  ^ 

and  tliat  by  SaviPs  Warrant,  and  ad%  ice  oi 
briogintr  over  the  Irish  Army  upon  the  matter 
iuthe  23rd  Article;  then  iutendingof  a  ^^'ar, .:' 
not  within  the  cUiuse  of  levyiug  of  a  War,  id 
the  statute  of  25th  Edw.  3,  yet  withio  the 
fir»t  Treason,  of  compassing  the  death  of  ti*c 
king. 

3.  If  either  of  these  two  single  acts  is  wjr;  .-i 
the  statute  of  25  Edw.  3,  yet  upon  putt  mg  a  tk- 
getber,  whidi  hath  been  proved  ai^ain^t  tmixu. 
that  there  is  a  Treason  within  the  first  clause, 
of  cumpassiuj;  the  death  of  the  king.  *  £t  ii 
*  non  prosunt  singula  junctajuvant.' 

4.  That  he  haih  sessed,  and  laid  solu. -^ 
upon  the  subjects  of  Inland,  against  ri>eir  m.  i. 
and  at  ilieir  charge,  within  the  Irish  statute  « : 
the  18th  of  Hen.  6,  that  both  person  tu.i 
thing  are  within  the  statute  ;  That  the  statu'-: 
remains  in  force  te  this  day,  that  the  parlia- 
ment here  hathcognizanceof  it,  and  that  ercL 
in  the  ordinary  way  of  judicature,  that  if  there 
be  a  Treason  and  a  Traitor,  that  the  want  ui 
jurisdiction  in  the  judicial  way,  mayjoyly  U 
supplied  by  Bill. 

5.  That  his  endeavouring  to  subvert  tlK  fuiH 
daraental  laws  and  government  of  the  realua 
of  England  and  IreUnd ;  and  instead  thereo\ 
to  introduce  a  tyrannical  government  aga2ii>t 
law,  is  Treason  by  tlie  coimnon-iaw ;  tLa 
Treasons  at  the  common-law  are  nut  taim 
away  by  thesUtute  of  25  Edw.  3,  1  Heo.  4,^c. 
nor  any  of  them. 

6.  uiat  as  this  Case  stan'ls,  it  is  just  md 
necessary  to  restart  to  the  supreme  power  ia 
parliameiu,  in  case  all  ihe  rest  should  fail. 

Of  these  six,  five  of  them  are  Treason,  «itbi.i 
the  compass  of  the  laws  already  establi^kcd, 
three  within  the  statute  of  25ib  Edw.  5,  and 
one  within  the  Irish  statute,  the  other  bv  tbe 
common  law  of  England. — If  but  aay  one  of 
these  six  considerations  hold,  tbe  comoions 
conceive,  tluit  upon  the  whole  matter,  the;  lud 
good  cause  to  pass  the  Bill. 

My  Lords,  For  the  first,  of  I^^evying  War,  I 
shall  make  bold  to  read  the  case  to  your  lord- 
sliips  before  I  speak  to  it,  it  is  thus.  *The  Earl 
did  by  warrant  under  his  band  and  seal,  giwe 
authority  to  Robert  Savil,  a  serjeaiit  at  arutf. 
and  Ids  deputies,  to  sess  such  numbers  of  sol- 
diers, horse  and  toot,  of  the  army  in  IxeJaod. 
together  with  an  officer,  as  the  seijeaut  should 
think  fit,  upon  his  majesty's  subjects  of  Ireland, 
agaiu^t  their  will ;  this  warrant  was  granted  b? 
the  Earl  to  the  end,  to  compel  the  subjects  uV 
Ireland  to  submit  to  the  unlawful  somoioos 
and  oniers  mado  by  the  Earl  upon  paper  peti- 
tions, exhibited  to  him  in  case  of  private  iaie- 
rist  between  party  and  party ;  this  warrant  was 
executed  Hy  Savil  and  his  deputies,  by  sessing  ol" 
soldiers,  both  horse  and  foot,  upon  divers  of  tbe 
subjects  of  Ireland  ugain»t  their  wills,  in  wmt- 
like  manner,  and  at  divers  times  the  soldiers 
continued  upon  die  parties,  upon  whom  tbey 
were  sessed,  and  wasted  tlieir  goods,  until  such 
time  as  they  bad  submitted  tnemselves  untu 
those  summons  and  orders.  ' 

My  Lords,  This  is  a  Levying  War  withio  the 
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statute  of  25tf  I  Edw.  3.    The  words  of  the  star 
tuve  are^  <  If  i^ny  man  do  levy  war  against  our 

*  lord  the  king  in  his  realm,  this  b  declared 

*  Treason.'  . 

I  shall  endeavour  in  this  to  njake  clear  to 
your  lordships,  1.  What  shall  be  a  levying  of 
war,  in  re»pect  of  the  motive  or  causo  of  it. 
52.  What  shall  be  said  a  Iciying  of  war,  in  re- 
spect of  the  action  or  thing  done.  3.  And  in 
tlie  third  place,  I  shall  apply  them  to  ihe  pre- 
sent case. 

It  will  he  granted  in  this  levying  of  war,  that 
forces  may  be  raised,  and  likewise  used  in  war- 
like manner,  and  yet  no  levying  of  war  within 
the  statute,  that  is,  when  the  forces  are  raised 
aiid  employed  upon  private  ends,  either  of  re- 
venge or  interest. 

Before  this  statute  in  Edward  the  Ibt's  time, 
the  title  of  a  Castle  was  in  difference  between 
the  earls  of  Hereford  and  Gloucester,  for  ihe 
maintaining  of  the  po&session  on  the  one  side, 
and  gaining  of  it  on  the  other;  forces  were 
raised  on  either  side  of  many  hundred  men ; 
they  marched  with  banners  displayed,  one 
against  another,  la  the  parlinment,  in  the  20ih 
year  of  Edward  1,  tliis  was  adjudged  only  Tres- 
pass, and  either  of  the  earls  fmed  1,000  marks 
apiece. 

Afler  the  Sratute  in  Hilary  Term,  in  the  15t]i 
of  Edw.  3,  in  the  KingV Bench  Rot.  Nicholas 
Iluntercome  in  warlike  manner  with  40  men, 
armed  among.it  other  weapons,  with  guns,  (so 
antient,  as  appears  by  that  Record,  they  were) 
did  much  spoil  in  the  manor  of  the  Abbey  of 
Dorchester  in  tin;  county  of  Oxford,  this  was 
accounted  no  Treason,  atid  so  it  hath  been  held 
by  the  Judges,  That  if  one  or  more  Tov»  nsliip, 
upon  pretence  of  Saving  their  commons,  do  in  a 
forcible  and  warlike  manner  throw  iii  inclosures, 
this  is  only  a  Riot,  no  Treason. 

The  words  of  tlie  Statute  25  Edw.  3,  clear 
this  point,  that  if  any  man  ride  armed  openly 
or  seci^etly  with  men  at  arms,  against  anv  other, 
to  kill  and  rob,  or  to  detain  him  until  )ie  hath 
made  fine  and  ransom  for  his  deliverance,  this 
is  declared  not  to  be  Treason,  but  Felony  or 
Trespass,  as  the  case  shall  require :  all  tlie  print- 
ed Statutes  which  have  it  covertly  or  secret,  are 
misprinted,  f^r  the  words  in  the  Parliament 
Koll,  as  appears  in  the  17th,  are,  Discmert- 
meat  ou  secretementf  open  or  secretly. 

So  that,  my  lords,  in  this  of  Levying  War, 
the  act  is  not  so  much  to  be  considered,  but  as 
in  all  other  Treasons  and  Felonies,  quoiinimo^ 
with  what  intent  and  purpose?  My  Lords,  If 
the  end  be  considerable  in  levying  war,  it  may 
be  said,  that  it  cannot  be  a  war,  unless  against 
the  king,  for  the  words  of  the  statute  are,  *  If 

*  any  man  levy  war  against  the  king.' 

That  these  words  extend  further  than  to  the 
person  of  the  king,  appears  by  the  wonJs  of  the 
Statute,  which  in  the  beginning  declares  it  to  be 
Treason,  to  compass  and  imagine  the  death  of 
the  king,  and  after  otlier  treasons,  this  is  to  be 
declared  to  be  treason,  to  levy  war  against  the 
king ;  If  levying  of  war  extend  no  further  than 
to  the  person  of  the  king,  thes«  words  of  tlie 


statute  are  to  no  purpose,  for  then  the  first  trea- 
son of  compassing  the  km£'s  death,  had  fully 
included  it  before,  because  uiai  he  which  levit» 
war  against  the  person  of  the  king,  doth  neces- 
sarily compass  h\%  death.* 


I 


•  "  But  does  he  so  ?  Where  is  the  truth,  or 
the  logic,  of  this  necessity?  In  our  Law  writers, 
and  Treason  trials,  I  grant.  They  have  passed 
this  construction  upon  the  statute :  yet  not  till 
tiiey  add  to  it  the  words  *  his  person,'  and  make 
moral  reflections  on  the  deaths  of  Richard  S^ 
and  Edward  2.  Let  iheni  consider  on  the  other 
hnnd,  the  case  of  ileury  6 ;  he  was  twice  im- 
prisoned for  the  expre^ts  purpose  of  preserving 
liis  life,  and  was  very  carefully  preserved  alive 
for  years ;  uor  is  it  yet  known  iiow  be  came  hy 
his  death.  The  Resolution  of  the  Juflgea  oa> 
the  Earl  of  Essex's  Trial  in  the  year  1000,  car- 
ries this  necessity  fartlier  still.  It  is  there  de- 
clared to  be  the  consequence  of  '  every  rebeU 
*■  lion/  and  not  confined  to  war  against  the 
king's  person ;  and  this  is  as  just  a  conclusion 
as  the  other. — Examine  the  words  of  this  Law 
as  in  Edward  Srd's  reign,  as  if  it  were  the  la«r 
of  Poland,  and  make  >nut  the  conclusion  there ; 
not  under  the  prejudices  and  habits  of  thinking, 
to  which  our  minds  are  accustomed. — I  believe 
the  Statute  had  in  view  a  case  of  War  and  Re- 
bellion, which  might  not  be  directed  against  tlie 
king's  life :  and  this  opinion  will  be  found  most 
agreeable  to  the  state  of  that  age,  by  those  who 
will  take  the  pains  to  examine  its  history  ftiten* 
tively,  and  the  condition  of  this  and  the  nei^h« 
bounnp  kingdoms.  There  is  a  great  aathorit/ 
in  our  law  on  my  side  in  this  point.  Chief  Ja»« 
tice  Brooke,  who  compiled  most  of  his  Abridge* 
inent  in  the  reigns  of  Hen.  8,  and  his  son,  when 
Treasons  were  readily  strained  to  any  construc- 
tion, doubts  about  the  case  of  a  design  to  deprive 
the  king  of  his  crown,  whether  it  is  within  the 
stature  of  Trensoni.  Because,  he  says^one  may 
deprive,  &c.  without  designing  the  death ;  there- 
fore, he  adds,  a  statute  was  had  for  this  Case 
under  Hen.  8,  and  Ed.  6.  See  Bro.  Abr.  Trea- 
son pU  94.  What  need  hare  we  of  more?  The 
doubt  oi  a  Judge  nnder  a  Tudor  prince,  upoa 
such  a  point  ami  against  the  crown,  may  afford 
a  satisfactory  clearance  of  the  doubt  to  subjects 
of  a  Brunswick  prince.  The  amiment  upon 
the  two  cases  of  Levying  War  and  depriving  of 
the  crown,  is  the  same.  And  this  learned  Jadge 
did"  certainly  not  encourage  the  separation  of 
the  king's  authority  from  his  person,  in  this 
branch  of  the  Law  of  Treasoo.*-It  would  be 
equally  just  to  take  the  converse  of  the  abo\'6 
argument,  and  to  say,  the  levying  war  must  be 
clear  of  design  against  the  king's  life,  because  if 
it  were  otherwise,  there  was  no  need  to  provide 
for  it  by  the  first  clause  of  compassing,  &c. 
Many  of  the  arguments  in  the  State  Trials  lead 
to  this  inference  unknown  to  their  authors.  It 
is  the  conseouence  of  lord  Bacon's  statement  of 
the  Judges*  Opinion,  in  his  Treasons  of  the  Eari 
of  Essex,  and  in  many  other  examples. — Agaioi 
the  inconsistency  of  the  doctrine  will  furth^k' 
appear,  from  the  following  view  of  it.    If.it  bf 
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*  senraieDt,'  to  b«  true  to  tbe  king  ^^d  com* 
mons,  and  tliat  thej  would  ta^e  noUbSpg  but 
what  they  paid  for,*  punished  all  theft  with'dea!h ; 
here  is  no  intendnv^nt  against  the  person  of  the 
kipe;  The  intent  was,  to  establish  the  laws  of 
VilUiuage  and  ^Servitude,  to  burn  all  the  Re^ 
cords,  to  kill  the  Judges :  This  in  the  Parlia- 
ment ofihe  5tK  Hd.  2,  No.  51,  32,  tbe  first 
part,  is  declared  to  be  Treason  against  the  king, 
and  against  the  laiv. 
In  the  ll(h  R.  ^,  in  parliament,  the  rai.-u'c: 


It  is  a  w^  aniost  tbe  king,  when  intended 
for  alteration  of  the  laws  or  gpvemment  in  an/ 
part  of  them,  or  to  destrov  any  of  ihe  great 
oncers  of  the  kingdom.  1  nis  is  a  levying  war 
against  the  king : 

1.  Because  the  king  doth  protect  and  main- 
tain the  Laws  in  every  part  of  them,  and  the 
grekt  officers,  to  whose  care  he  hath,  in  hia  own 
itead,  delegated  tbe  execution  of  ih»ra. 

9.  Because  they  are  the  king's  laws,  he  is  the 
fountain  from  whence,  in  their  several  channels, 
they  arc  derived 


to  ttie  sulject ;  all  our  Indict-  ,  of  Forces  against  ttte  Commissioners,  apDoanit ^ 
loents  run  thus,  trtspawes  laid  to  he  done,  |  by  act  of  IVlianient  the  year  bcfor<»,  adjudged 
«  contra  pacem  dowini  regis,'  the  kiDg*s  peace,  |  Treason  by  all  the  judges. 
for  exorbitant  oifences,  though  not  intended.  The  statute  1  Mary  cap.  12,  enacts.  That  if 
•gainst  the  kind's  pen»^n,  against  the  king,  his  [  12  or  more  shtill  endeavour  by*  force,  to  alter 
«Own  and  diguiiy.  i  any  of  the  laws  or  statutes  of  the  kingdom,  he 

My  l(»rd%  tins  construction  is  made  good,  by  ,  [>hall  from  such  a  time  there  limiteo^  be  ad- 

Ver  since   ju^igwi  only  as  a  Felon.    This  act  was  to  con- 


divers  Authoritirs  of  great  weight,  ev 
the  Statute  oif  ^5*h  of  £dw.  3,  downwards. 

In  M.  2*s  time,  $ir  Tho.  Talbot  conspired 
tl^  death  of  the  dukes  of  Gloucester  and  Lancas- 
ter, and  some  ntber  of  the  peers ;  for  the  effect- 
ing of  it,  he  bad  caused  several  people  i^  the 
county  of  Chester,  to  he  armed  in  warlike  man- 
ner in  aisemblies  iu  the  parliament,  held  in  the 
i/th  XL  2,  No.  20.  sir  Thomas  Talbot  being  ac- 
cused of  High  Treason  tor  thi|i :  It  b  tliere  de- 
clared, ineoiDuch  as  one  of  them  was  Loird  Uigb 
Steward  of  England,  and  the  other  High  Con- 
ttftble,  that  tliis  was  done  in  destruction  of  the 
estates  of  the  realm,  and  of  the  laws  of  tbe 
kingdo^n,  aod  therefore  ai^udeed  Treason,  and 
4lie  Judgment  sent  down  into  tlie  King's  Bench, 
■as  appears,  Easter  term,  in  the  17th  H.  2,  in  the 
Ring's  Bench  rot.  16.  These  two  lords  had  ap- 
pearad  in  the  11  R.  2,  in  maintenance  of  the 
net  of  parliament  made  in  the  year  before,  one 
of  them  was  of  thcConimissioners  appointed  by 
I'laiiiament,  and  one  of  the  Appealors  of  those 
who  would  have  overthrown  it. 

The  duke  of  Lancaster  likewise  was  one  of 
the  lords,  that  was  to  have  been  indicted  of 
Treason,  for  endeavouring  the  maintenance  of 
it ;  and  there^re  com^piring  of  their  deailis  is 
bM  to  he  in  destruction  of  their  laws ;  This 
there  is  declared  to  be  Treason,  that  concerned 
the  person  of  the  king  and  common- wealth. 

In  that  great  Insurrection  of  the  villains, 
and  meaner  people,  in  Rd.>2*s  time,  they  took 
an  oath,  '  Qood  regi  et  communibus  ddeutatem 

lavyiag  war  u^a|nst  th^  kjng,  to  assume  royal 
mithority  bv  force,  it  cannot  be  restrained  to 
any  particolar  branch  of  the  prerogative.  It 
must  be  treason  so  to  as>ume  any  one  of  them. 
Of  these  there  is  none  more  clearly  ascenained, 
than  the  administration  of  justice*  This  pro- 
ceeds from  the  Crown  as  the  Fountain  of  Jus- 
tice, irom  whence  all  Courts  ape  to  derive  their 
jOftitution.  Therefore,  to  erect  sudi  tribunal, 
4Uid<  to  aaaintain  it  with  force,  Q^y  force  su^ 
oient  for  tbe  purpose,  acpordjiug  to  ('oster)  is 
levying  war  against  the  king,  by '  doii^  ^at 
*  which  the  king  ought  to  do  in  g9veroment  as 
^kiog.'  lenders  <jm  the.Xrfiw  gf  Trcf^Qo,  in  Le- 
*^yi»g  War,  p,  ?r. 


tinue  but  to  tbe  next  parliament,  it  is  expired, 
it  shews  by  the  words  only,  that  the  ofleoce 
was  higher  before  the  making  it. 

My  lords,  Iti  queen  £iixal^th*s  time.  Grant, 
and  divers  apprentices  of  London,  tn  tbe  noni' 
berof200,  rose,  and  assembled' at  Tower-faxii, 
carried  a  cloak  upon  a  pole  instead  of  a  ban- 
ner, their  intent  was  to  deliver  divers  Appren- 
tices out  of  prison,that  had  been  committed  upoa 
a  Sentence  in  ^be  Sur-Chamber  for  riots,  to  kiO 
the  lord  mayor  of  London,  and  for  setting  prizes 
on  Victuals.  In  Trinity  term,  37  Elii.  aiTers 
of  the  fudges  were  consulted  withal,  and  re- 
solved. That  thij  was  a  levying  of  war  against 
the  queen,  being  intended  against  the  goven>- 
ment  and  officers  of  the  queeu,  and  therefure 
Grant  and  others  were  executed  as  Traitors. 

Afterwards,  in  that  queen's  time,  divers  of 
the  county  of  Oxford  consulted,  to  go  u^eiher 
from  house  to  house  in  tliat  county,  and  tbtrice 
to  Loudon  and  other  parts,  tu  exciie  them  to 
take  up  arms,  for  the  throwing  in  of  all  indo- 
sures  throughout  England.  Nothing  was  done, 
nor  no  assembly.  Yet  tbe  statute  of  13  Elir. 
c.  1,  during  the  queen's  Fife,  made  it  Treason, 
to  intend,  or  aavlse  to  levy  war  against  the 
queen. 

In  Easter  term  39  Eliz.  all  the  Judges  of 
England  met  about  tW  case,  it  was  resolved  by 
tlieiu,  that  this  was  a  war  intended  against  tlie 
queen  ;  ihey  agreed,  Tliat  if  it  had  been  of  one 
township  or  more,  upon  private  interest,  and 
claim  of  right  of  Common,  it  bad  not  b<:t:n 
Treason,  but  this  was  to  throw  in  all  IncloMues 
through  the  kingdom,  where  unto  thesc'parties 
should  pretend  no  claim.  That  it  was  against 
the  law,  in  regard  that  the  Sutute  of  Merti>u 
gave  power  of  Inclosnres  in  many  cases  ;  upon 
tl^iis  resolution  firadsatr  and  Burton  were  exe- 
cuted at  Ayncbtow-hill  in  Oxfordshire,  the  place 
wbcre  they  intended  the  first  rendezvous. 

So  that  my  Jorjs,  if  the  end  of  it  be  to  over- 
throw any  of  the  Statutes,  any  part  of  the  law 
and  settled  government,  ur  any  of  the  great 
oncers  intrusted  with  the  execution  of  them, 
this  is  a  war  against  tl/e  king. 

My  lords,  It  will  be  fuither  considerable, 
what  shall  be  ftccouoted  a  l|<evirttt£  of  War^  in 
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/respect  of  the  Actions  and  things  done;  "there 
is  a  design  to  alter  &ome  part  of  the  lu\vs»  and 
present  gdvemnieiit,  for  the  effecting  thereof, 
people  be  provided  of  arnis,  gathered  toge- 
ther into  troops^  but  aftervvai-ds  inarch  not  vi'ith 
banners  displayed,  nor  Jo  helium  ptrcutere, 
ifrhether  the  army  themselves,  and  gathering  to- 
gether upon  this  design^  be  a  war,  o|-  such  pro* 
secution  of  the  design  with  furce,  as  makes  it 
treason  witiiin  the  btatute } 

1.  If  this  be  not  a  War,  id  respect  that  it  ne- 
cessarily occasions  hostile  preparations  on  the 
other  side.  ] 

2.  Frorn  the  ^t-ords  of  "the  statute,  sliaU  levy 
ttrar,  and  be  thereof  probably  attainted  of  open 
deed,  by  people  of  their  condition;  although 
tlie  bare  conspiring  be  not  an  open  deed,  yet 
whether  the  arming  and  dratving  of  men  toge- 
ther, be  not  an  open  declaration  of  wTir  ? 

In  sir  Thomas  TKlbot'*  Cii^e  before  cited,  in 
the  Itth  R.  2,  the  acts  of  force  are  expressed 
in  the  Parliament  Iloll ;  That  he  caused  divers 
of  the  people  of  the  counter  of  Cliester,  to  be 
armed  m  a  wartike  manner  in  assemtihes,  here 
IS  no  nuirching,  n6  banners  displayed. 

In  the  8th  Hen.  8,  William  Bell  and  Thomas 
-Lacy  in  Com.  Kane  conspired  wiih  Thomas 
Cheyney,  called  the  *•  Hcrmite  of  tlie  queen  of 
'  Faries/  to  overthrow  the  laws  and  customs  of 
the  realm  ;  and  for  the  eiTecdiig  of  it,  ihey  with 
200  more,  met  together,  and  concluded  upon  a 
course  of  raising  frrenter  forces  in  the  cQUUty  of 
Kent,  and  the  a^acent  slures  ;  This  ndjndged 
Treason  ;  tliese  were  open  acts. 

My  Lords,  For  the  Application  of  both  these, 
to  the  Case  in  question  : 

1.  In  respect  of  the  €nd  of  It :  here  was  a 
War  against  the  king,  it  was  to  subvert  the  laws; 
this  being  the  design  for  the  effecting  of  it,  he 
assumed  to  his  own  person  an  arbitrary  power 
over  the  lives,  liberties,  and  estates  of  his  ma- 
jesty's subjects,  and  determined  Causes  upon 
Paper-Petitions,  at  hisown  wilLand  pleasure; 
Obedience  must  be  forced  by  tiie  ariny,  this  is 
declared  by  the  Warrant. 

My  lords.  If  it  be  said  that  the  Warrant  ex- 

fresseth  not  any  intent  of  subverlinjg  the  laws; 
t  expresseth  fully  one  of  the  principal  means, 
whereby  this  was  to  be  done,  that  is,  obedience 
to  his  arbitrary  orders  upon  Paper-Petitions ; 
This  was  done  iu  reference  to  the  main  design. 
In  the  Cases  of  the  town  of  Cambridge  and 
sir  William  Cogan,  they  have  formerly  been 
cited  to  your  lordships  upon  other  occasions, 
the  things  in  themselves  were  not  Treason,  they 
were  not  a  levying  of  war.  In  that  of  Cam- 
bridge, the  town  met  together,  and  in  a  forcible 
manner  broke  up  the  University-Treasury,  and 
took  out  of  it  the  lUcords,  and  Evidences  of  the 
Liberties  of  the  University  over  the  town.  In 
the  other,  they  of  Bridgewater  marched  to  the 
Hospital^  aud  compelled  the  master  of  the  Hos- 
pital to  deliver  mito  them  certain  Evidences, 
that  concerned  the  town,  and  forced  him  to 
enter  into  a  bond  of  SCO/. 
These,  if  done  upon  these  private  ends  afone. 


had  riot  been  a  Treason,  as  appeilH  ky  the 
very  words  of  the  statute  of  95  £dw.  3,  before- 
mentioned,  of  marohiDg  openly  or  secretly.     ' 

But  ray  krds,  these  of  Cambridge  and 
Bridgewater,  they  vrere  of  t!ie  conspiracy  with 
the  Villains,  as  appears  in  the  Parliament- Roll 
of  1  Rich.  fZ,  n.  311,  and  SV,  where  the  towns 
of  Cambridge  and  Bridgewater  are  expressly 
excepted  out  of  the  freneral  Pardon  tnade  to 
the  \  iUains ;  this  bemg  done  in  reference  to 
that  design  of  the  Villains,  of  altering  the  laws; 
this  was  that  which  mMie  it  Trmson. 

If  the  desipn  went  no  further,  than  the  en- 
forcing obedience  to  these  Paper  Orders  made 
by  himself,  it  was  sufficient  it  was  to  subvert 
one  fundamental  part  of  the  law ;  nay,  iu  etfect 
the  whole  law ;  what  use  of  law,  if  be  mi|;ht 
order  and  determine  of  men's  estates  at  his  own 
pleasure  ?  This  was  against  the  law  notorioosly 
declared  in  Ireland. 

In  the  close  Roll  in  the  Tower,  in  the  25th 
of  Ed.  1,  a  Writ  went  to  the  Jusiices  in  ire- 
land,  that  kingdom  at  thnt  time  was  gowrned 
by  Justices,  declaring,  Tliat  upnn  Petitions 
they  were  not  to  determine  any  Titles  bctweeu 
party  aud  party,  upon  any  pretence  of  profit 
wliatsoever  to  the  kiog. 

In  28  Hen.  6,  c.  2.  Suiu  in  equity  not  be- 
fore  the  Deputy,  but  In  Chancery ;  suits  at 
common-law,  not  before  him,  but  in  cases  of 
life  in  the  KingVBcnch;  for  title  of  lands  or 
goods  in  the  proper  courts  of  the  kingVBench, 
or  Common-Plens. 

This  declared  in  the  Instructions  for  Ireland, 
in  the  latter  end  of  king  James's  time,  and  by 
the  Proclamation  in  his  majcsiy's  time;  my 
lord  took  notice  of  them ;  called  the  commis- 
sioners narrow-hearted  commissioners. 

The  law  said,  He  should  not  thus  proceed 
\\\  the  subversion  of  it,  he  saith  he  will,  and 
will  enforce  obedience  by  the  army,  this  is  as 
much,  in  respect  of  the  end,  as  to  endeavour 
the  overthrow  of  the  Statutes  of  Labourers,  of 
Victuals,  or  of  Merton  for  Inclpsures  ;  licre  is 
a  Warrant  agaiust  the  king,  in  respect  of  tlie 
end*. 

♦  **  The  same  arbitrary  confusion  of  right 
and  wrong,  encouraged  the  parliamentary 
leaders  in  Charles  the  lst*s  time,  to  charge  lord 
Straiford  with  having  subverted  the  laws,  aiid 
thereby  conmiitted  High-Treason.  It  was  the 
Article  which  they  laboured  the  most,  and  per- 
haps they  judged  rightly ;  because,  by  being 
geoeral  and  indistinct,  it  was  capable  of  em- 
bracing any  offence  that  malice  and  faction 
could  ffnd  no  otlicr  name  for.  They  could  not 
have  attempted  this  with  effect,  if  the  Law  of 
Treason  had  been  properly  defined  ;  or  if  the 
minds  of  men,  the  learned  as  well  as  the  vulgar, 
had  not  been  obscured  or  pcn*erted  by  the  doc- 
trines which  had  been  lon^  current,  on  the 
supposed  authority  of  adjudged  Cases.  It  is 
curious,  but  lamentable  too,  to  6nd  St.  John, 
with  whom  the  maintenance  of  this  Article  lay, 
urging  them  all  and  relyhig  upon  them,  to 
prove  lord  Strafford  guilty.    Thus  did  the  in* 
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S.  In  respect  of  the  Actioos,  whether  there 
be  cither  a  Levjfing  of  War,  or  an  opeo  deed, 
or  both. 

My  lords,  There  tvas  an  armj  in  Ireland  at 


ner  assessed  upon  die  subject,  whicli  killed 

their  cutUe,  consumed  and  wasted^  tbeir  i^ood^ 

Your  lordships  obberte  a  great    diflFerence. 

where  six  men  go  upon  a  design  alone,  a&d 


that  time,  of  2,000  horse  and  foot ;    by  this    whea  sent  from  an  artoy  of  600,  all  caiga^ed  jzi 

'■     * "      tlje  same  sert  ice,  so  many  were  sent  as  f*erc 
sufEcieiit  to  execute  the  command ,  if  upon  a 

Gr  muu  fewer,  more  upon  a  rich  ;  if  tiie  ^:x 
DOC  beta  able,  the  whole  army  mast  niaxe 
it  good.  The  reason  that  the  Sheriff  dirc-r'ed 
alone,  or  but  widi  one  baili^  to  do  execmi^o, 
is,  because  he  hath  the  conunand  of  tbe  l:t«, 
the  king*s  writ,  and  the  pott^  comilaims  in  cu.>^ 
of  resistance.  Here  is  the  Warrant  of  a  G«x<- 
ral  of  an  Army;  Here  is  the  pone  czcrc:tus, 
the  Power  of  the  Army,  mnder  the  awe  of  Li:* 
whole  Army  six  may  force  more,  than  siztr 
without  it;  and  altliough  never  abore  six  :n 
one  place,  yet  la  several  parts  of  the  kingd-  a 
at  die  same  time,  might  be  above  sixty  :  k  r 
sessing  of  Soldiera  was  frequent,  it  was  the  or- 
dinary coarse  for  execution  of  bb  orders. 

The  Lord-Lieutenant  of  a  count j  in  Er;- 
land  hath  a  design  to  alter  tbe  laws  and  go- 
vernment,; nay,  adroit  the  design  goes  not%o 
hig^h,  he  only  declares  thus  much,  be  will  order 
the  freeholders  and  estates  of  the  iDbabifaa's 
of  the  county,  at  his  own  will  and  pleasure,  and 
doth  accordingly  proceed  upon  Paper-Pctiiions ; 
foreseeing  there  will  be  disobedienee,  he  grants 
out  Warrants  under  his  hand  and  seal,  to  die 
deputy-lieutenants  and  captains  of  the  Trained- 
Bands  that  upon  refusal,  they  will  take  secb 
number  of  the  Trained-Bands  ihrooch  tte 
county,  with  oAcen,  as  they  shall  think  good, 
and  lay  them  upon  the  lands  and  bousetof 
the  refusers,  soldiers  in  a  %varlike  manner  are 
frcQuendy  sessed  upon  them  accord in«ly ;  jour 
lord^hifts  do  conceive,  that  this  is  a  levwu^of 
war  within  the  statute. 

The  Cose  in  question  goes  further  in  the?e 
two  respects  :  That  it  is  more  a^inst  the  de- 
clared law  in  Ireland,  not  only  against  the 
Common-law,  but  likewise  against  ux  Sutute 
of  28  lien.  G,  against  the  Acts  of  the  Comnus- 
sioners;  against  Proclamations  in  pursoance 
of  the  law  ;  against,  that  himself  toc»k  not  ice  of 
narroiv-hearted  commissioners. — In  thi«,  that 
here  was  an  Arm^»  the  soldiers  by  profe«noQ, 
acts  of  hostility  from  them  of  greater  Urror, 
dian  from  freeholders  of  the  same  county. — 
My  lonls,  I  have  now  done  with  the  first  of  Le- 
vying of  War. 

'  The  Second  is  the  Machination,  the  advising 
of  a  War.  The  disc  in  this,  rests  upon  a  War- 
rant to  Saville^  and  the  advice  in  the  93d  Arti- 
cle. The  Warrant  shews  a  resolution  of  em- 
ploying the  old  Army  of  Ireland,  to  the  op- 
pression of  his  majesty's  subjects,  and  the  laws. 
In  the  33d  Article,  hariag  told  bis  majesty, 
that  he  was  loosed  and  absolved  from  rale^  of 
government,  and  might  do  every  thing  which 
power  might  admit;  he  proceeded  fimher  in 
speech  to  his  majesty  in  these  words;  *  Vou 
*  have  an  Army  in  Ireland^  you  may  employ 
'  to  reduce  this  kinedom.' 

My  lordd,  9oth  being  pat  together,  there  ii 


Worrunt  there  is  a  full  designation  of  this 
whole  army,  and  an  assignment  oit  it  over  to 
.Saville  for' this  purpo«»e.  The  Warrant  g.ves 
bim  power  fnim  time  to  time,  to  take  as  many 
soldiers,  horse  and  foot,  with  an  ofiicer  through- 
out the  whole  army,  as  himself  shall  please ; 
here  is  the  terror  and  awe  of  the  whole  army 
to  enforce  obedience.  My  lords,  If  the  Earl 
had  armed  2,000  horse  and  foot,  and  formed 
them  into  companies  to  this  end,  your  hird- 
ships  would  have  conceived,  that  this  hud  been 
n  var.  It  is  as  much  as  in  the  case  of  sir  Tho- 
mas Talbot,  who  armed  them  in  asaemblies. 

This  is  the  same  with  a.  breach  of  trust 
added  to  it. 

That  Army  which  was  first  raised,  and  after- 
wards committed  to  his  trust,  for  the  defence 
of  the  people,  is  now  destined  b^  htm  to  their 
deutrucUon.  This  assignation  of  the  amay  by 
bis  warrant,  under  his  hand  and  seal,-  is  an 
open  act.  My  lords,  Here  is  not  only  an  open 
act  done,  but  a  levying  of  war,  soldiers,  both 
hurse  and  foot,  with* an  officer  in  warHke  man- 
justice  of  crown  prosecutions  meet  with  a  re- 
.taliation  here,  in  the  injustice  of  a  popular 
prosecution.  So  fared  it,  loo,  widi  Laud. 
Sjtich  men  as  he  cannot  couiplain,  when  they 
rtreivc  the  same  measure  as  they  mete.  Mr. 
St.  John  secnrt  not  more  unjust  than  his  prede- 
cessors, and  to  have  as  good  reason  as  they, 
when  he  conclniles,  *  This  is  as  much,  in  re- 
'  s(»ect  ot*  the  end,  as  to  endeavour  the  over- 
<  throw  of  the  Statutes  of  Labourers,  of  Vic- 
*  tuals,  or  of  Merton  for  Inclos-ures.* — .Tud^e 
Jenkins,  who  was  imprisoned  by  the  Parlia- 
ment for  his  enmity  to  them,  employed  his 
hours  of  confinement' in  collecting  tojiciher  the 
various  acts  of  I*aw-Tyranny  which  thet  had 
practiced,  lie  chiefly  drew  bis  points  of  con- 
structive treason  from  St.  John's  Argument, 
published  by  thtir  authority, and  retorted  them 
upon  his  enemies,  in  order  to  prove  them,  by 
their  owu  oracle,  guilty  of  liic:ii;Treason. — 
Some  of  the  Ardcles  ai;ainst  Cardinal  Wolsey 
contain  this  Charge  of  subverting  the  laws, 
enforced  in  the  same  loose  manner,  but  though 
there  are  44  of  them  altogether,  they  do  not 
strain  the  point  to  the  conclusion  of  High- 
Trea'^ou  agamst  him.  These  .\riicJes  were  the 
acts  of  the  Pii?y-Council,  and  probably  drawn 
by  sir  Tiiomas  More  the  Chancellor.  Of  the 
same  kind  are  the  Articles  (of  High-Treason 
as  diey  are  called)  against  Seymour  lord  Dud- 
ley, which  exhibit  a  curious  mixture.  At  the 
end  of  22  Charges  of  Scliemes  of  Ambition,  as 
like  Adultery  as  Treason,  there  is  an  er^o  he 
aspired  to  the  dignity  rornl.  The  Ardcles  of 
Accusadon  against  bis  brother  the  Protector, 
though  more  treasonable  in  their  nature,  are 
not  called  by  that  name."  Loders  on  the  Law 
«f  Treason  m  Levying  War,  83. 
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a  AfacbinvtioQ,  a  pncticc,  an  advtco  tn  Ijevy 
War,  and  bv  force  lo  oppress  and  destroy  his 
auajetty'tt  subjects. 

It  hath  been  siiidy  the  Statute  of  $5  £dw. 
d,  is  a  penal  law,  and  cannot  be  taken  by 
equity  and  construction,  there  must  be  an  ac- 
tual war;  the  Statute  makes  it  Treason  tn 
counterfeit  the  king's  Coin,  the  conspiring,  the 
raising  of  Furnaces  is  no  Treason,  unless  he 
doth  Mummum  permtere,  actually  coin. 

My  Lords,  This  is  only  said,  not  proved ;  the 
1ft w  is  otherwise,  19  Hen.'  6,  fol.  49,  there  ad*- 
judged,  That  the  conspiring  and  aiding  to 
counterfeit  Coin  was  Treason,  and  Justice 
Stamford,  ful.  33 1,  and  44,  is  of  opinion,  that 
this,  or  the  conspiring  to-connterfeic  the  Great 
Seal,  is  Treason.  The  Statute  is.  If  any  shall 
counterfeit  the  Great  Seal,  conspiring  to  do  it 
by  tlie  Book  is  Treason ;  if  a  man  take  the 
Broad  Seal  from  one  patent,  and  pot  it  to  ano- 
ther, here  is  nu  counterfeiting,  it  is  tantamount, 
and  therefore  Treason,  as  is  adjudged  in  2  H. 
4,  fol.  25,  and  by  the  opinion  of  Stamford.  If 
Machination  or  Plotting  a  war  be  not  within 
that  clause  of  the  Statute  of  Levying  of  War, 
yet  it  is  within  th^  first,  of  compassing  the 
death  of  the  king,  as  that  which  necessarily 
tends  to  tlie  destruction  both  of  king  and  people, 
upon  whose  safety  and  protection  he  is  to  en- 
gage himself.  That  this  is  Treason,  hath  been 
adjudged,  both  after  the  Statutes  of  1  Hen.  4, 
c.  10,  and  1  queen  Mary ;  so  much  insisted 
upon  on  the  other  side.  In  the  3d  year  of 
km<;  Hen.  4,  one  Balshal  coming  from  London, 
found  one  Bernard  at  plough,  in  the  parish  of 
Ofley,  in  the  county  of  Hertford,  Bernard  nskcd 
Balshal  what  news  ?  he  told  him,  that  the  news 
was.  That  king  Richard  the  2nd  was  alive  in 
Scotland  (which  was  faSse,  for  lie  was  dead), 
and  that  by  Midsummer  next,  he  would  ct^mc 
into  England;  Bernard  asked  him,  What 
were  be?t  to  be  done  ?  BaUhal  answered,  Get 
men,  and  go  to  king  Richard.  In  Michaelmas 
Term,  in  the  Sd  year  of  Hen.  4,  in  the  King's- 
Bench  rot.  4,  this  advice  of  War  adjudged 
Treason. 

In  Qiteen  Mary's  time,  sir  Nicholas  Throck- 
morton *  conspired  with  sir  Thomas  Wjat,  to 
lery  war  within  tins  realm  for  alteration  in 
Religion,  he  joined  not  with  him  in  the  execu- 
tion. This  conspiracy  alone  declared  to  be 
Treason  by  all  the  Judges ;  this  was  after  the 
Statute  of  queen  Mary,  so  much  insisted  upon. 
That  Parliament  ended  in  October,  this  Opinion 
was  delivered  the  Easter  term  following,  and  is 
repnrted  by  justice  Dyer,  fol.  98.  It  is  true, 
sir  Thomas  Wyat  afterwards  did  levy  war ;  sir 
Nicholas  Throckmorton  he  only  conspired. 
This  adjudged  Treason. 

One  ^ory  t  in  queen  Elizabeth's  time  prac« 
tised  with  mreigners,  to-  levy  War  within  this 
kingdom,  nothing  done  in  pursuance  of  the 
practice.  The  intent^  without  any  adhering  to 
enemies  of  the  queen,  or  other  cause,  adjudged 
Treason,   and   he  executed  thereupon.     It  is 
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true,  my  lords,  that  year  13  Eliz.  by  out  of  par- 
liament it  is  made  Treason,  to  intend  the  levy- 
ing of  war ;  this  Case  was  adjudged  belbre  the 
parliament :  The  cane  was  adjudged  in  Hillary 
term;  the  parliament  begun  not  till  tlio  April 
following.  This,  my  lords,  is  a  Case  judged  iu 
point,  that  the  practising  to  levy  War,  though 
nothing  be  done  in  execution  ot  it^^is  Treason. 

Object. — It  may  be  objected,  'Aat  in  thvbt 
Case»,  th^  conspiring  being  against  tlie  whole 
kingdom,  included  the  queen,  and  was  a  com- 
passing her  destruction,  asi  well  as  of  the  king- 
doms, here  the  advice  was  to  the  king. 

Answ. — The  Answer  is  first.  That  the  Warrant 
was  unknown  to  his  majesty,  that  was  a  Ma- 
chination of  War  against  the  people  and  laws,' 
wherein  las  majesty's  person  was  engaged  tor 
protection. 

Secondly,  That  the  Advice  was  to  Lis  maje»- 
'y»  aggravates  the  offence,  it  was  an  attempt 
whichi  was  the  offence ;  it  was  an  attempt  not 
only  upon  the  kingdom,  but  upon  the  Sacred 
Person  and  his  Oflice  too ;  himself  was  hoslit 
putria,  he  would  have  made  the  father  of  it  so 
to :  Nothing  more  unnatural  nor  more  danger- 
ous, than  to  offer  the  king  poison  to  drink  ; 
telling  him  that  it  is  a  cordial  is  a  passing  of  his 
death :  the  poison  was  repelled,  there  was  an 
antidote  within ;  the  malice  of  the  giver  beyond 
expression.  The  persuading  of  Foreigners  to 
invade  the  kingdom,  hold  no  proportion  with 
this  Machination  of  War;  against  the  law  or 
kingdom,  is  against  the  king,  they  cannot  be 
severed. 

My  Lords,  If  no  actual  War  within  the  Sta- 
tute, if  tlie  ronnselling  of  war,  if  neither  of  these 
single  acts  be- Treason  within  the  statute.  The 
Commons,  in  the  next  place,  have  taken  it  into 
consideration,  ^>hat  the  addition  of  his  otlier 
words,  counsels,  and  actions  do  operate  in  the 
case,  and  have  conceived,  that  with  this  addi- 
tion, all  lieing  put  together,  that  he  is  brought 
witlrin  the  statute  of  «5  E.  S. 

The  words  of  the  Stntnte  nre,  '  If  any  matt 
'  shtlli  cotnpass,  or  imagine  the  death  of  the 
'  king  ;*  the  words  are  not,  *  If  any  roan  shall 

*  plot,  or  counsel  the  death  of  the  king ;'  No, 
my  lords,  tliey  go  further  than  to  such  things  as 
are  intended  immediately,  directly,  and  deter- 
minatively  against  the  life  and  person  o(  the 
king,  they  are  of  a  larger  extent;  to  compass, 
is  to  do  by  circuit,  to  consult  or  practice  ano- 
ther thing  directly,  which  being  done,  may  ne- 
cessarily produce  this  effect. 

However  it  be  in  the  other  Treasons  viitbia/ 
this  Statute,  yet  in  this,  by  the  ver^  words, 
there  is  room  left  for  constructions,  for  necessary 
inferences  and  consequences. 

What  hatk  been  the  judgment  and  practice 
of  former  times,  concerning  these  words,  of 
compassing  the  king's  death,  will  appear  to  your 
lordship!^,  by  some  Cases  of  Attainders  upon 
these  words. 

One  Owen,  in  king  Jaraes*s  time,  in  the  13th 
year  of  his  reign,  at  Sandwich  in  Kent,  spake 
these  words,  •  That  king  .lames  being  excom- 

*  Bauaicated  by  the  Pope,  mav  be  kilM  by  any 
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*  man,  which  killins  is  no  muriler  :*  Being  nske-i 
by  ihusc  he  spake  to,  huw  he  dursl  nminCain 
tK%  hioody  an  atoertioii  ?  Answered,  •  That  the 

*  inattcr'was  not  so  heinous  as  w;i»  supposed  ; 

*  fur  (he  king,  wha  »  the  les?tr,  is  concluded  by 

*  the  Pope,  who  \\  the  greater ;  and,  as  a  njale- 
'  factor,  being  condemned  before  a  temporal 

*  juilce,  ini^y  be  delivered  over  to  be  executed; 
'  so  the  ku}g,  standing  convicted  by  the  Pope's 

*  Seittence  of  Excommunication,  may  justly  be 

*  slaugiitered  without  fault ;  for,  tlie  kilhn^  of 
'  tiie  kiut;  is  the  execution  of  the  Pope's  sopreme 

*  Sentence,  as  the  other  is  the  execution  of  the 
'  law.'  Fur  this  JutUroent  of  lli^  Treason 
was  f^iven  against  him,  ai.d  execution  done. 

My  Lordb»  there  is  no  clear  intent  appearing, 
that  Owen  desired  the  thin^  should  be  done, 
only  Ar^umentt  that  it  might  be  done,  this  is  a 
conipassittg,  there  is  a  clear  endeavour  to  cor- 
rupt the  judgment,  to  Uke  otT  the  bonds  of  con* 
science,  the  greatcbt  security  oi  the  king's  life, 

*  God  forbid,  saith  one  of  better  judgment  than 
he,  *•  thai  I  should  Hretch  out  my  hand  against 
'  the  Lord's  am)  n(e<l  :*  No,  saiili  he,  the  Lord 
doth  not  forbid  it,  you  may,  for  the»e  reasons, 
lawfully  kill  the  kiii^. 

lie  that  denies  the  Title  to  the  Crown,  and 
lots  the  means  of  scitrng  it  upon  auothers 
Dead,  may  do  this  wiiimut  any  direct,  or  imine> 
diate  desiring  the  death  of  him  that  wears  it ; 
}et  this  19  Treason,  as  \\ as  adjudged  in  the  10th 
•f  lieu.  7,  in  these  of  Hurtou,  and  in  the  duke 
of  Norfolk's  case,  13  Kliz. 

Thi^  IS  a  compassing  of  his  Death;  for  there 
•:in  uo  more  be  two  kings  in  one  kingdom,  then 
two  kun»  in  ti.e  Brmament :  tie  that  conceives 
a  title,  C'Htnts  it  wort'i  venturing  for,  tliou^h  it 
cubt  him  Lis  life:  he  that  is  in  po^$ession  timiks 
it  as  well  worth  the  keeping.  John  Sparhauk, 
in  Lint;  Henry  the  4tirfr  time,  meeting  twu  men 
Hpon  the  way,  anionp>t  other  talk,  said,  That 
the  king  was  not  rightful  king,  hut  the  earl  of 
March;  and  that  the  pope  would  irruot  indul* 
gences  to  all,  that  rould  assist  the  Karl's  Title, 
and  that  within  half  a  year  there  would  be  no 
Ijveries  nor  Cognizances  of  the  kin^r;  that  the 
kin^  had  not  kept  promi^ie  with  the  people,  but 
kad  laid  Taxes  upon  them. 

In  Easter-Term,  in  tlie  3rd  year  of  Henry  the 
4th,  in  the  King's  Ilench,rot.  13,  this  adjudt^ed 
Treason,  this  denying  the  Title  with  motives, 
though  not  implyedly  of  action  afrainst  it,  ad- 
judged Treason ;  this  is  a  compassing  the  king^s 
death. 

How  this  was  a  compassing  of  the  ktng*s 
Death,  is  decUred  in  the  Reasons  of  the  Judg- 
ment; that  the  words  were  spoken  with  an  in- 
tent, to  withdr:\w  the  affections  uf  tlie  people 
from  the  kiiii»,  and  to  excite  them  against  him, 
that  in  the  end  they  might  rise  op  against  him 
In  myrtcm  ei  dettructionem  of  the  king. 

My  Lords,  in  this  Jadijment,  and  othen, 
which  I  &hall  cite  to  your  lordships,  it  appears, 
that  it  is  a  c«>m passing  the  king's  death  by  words, 
to  eqdeavour  to  draw  the  people's  hearts  from 
the  king,  to  set  discord  between  the  (iog  and 
tliem,  whweby  the   { tnjle  shouli  leave  ti*e 


kins,  should  rise  up  against  him,  to  the  death 
and  de»truction  ot  the  kihg. 

Tl.e  Cases  that  I  blmli  cite,  prove  not  only 
that  It  u  i'leason,  but  what  is  suti;cient  Evi- 
dence to  make  this  good. 

Upon  a  Commission  held  tlie  18th  Ed,  4,  in 
Kent,  befoie  the  marquia  of  Donet,  and  others, 
an  Indictment  was  preferred  against  John 
A  water,  uf  High  Treason,  in  the  tbrm  befor»> 
mentioned,  fur  Wurdb,  which  are  entered  io  t£* 
Indictment  nib  hue  forwa  :  That  he  had  been 
servant  to  the  eari  of  Warwick ;  that  though 
he  were  dead,  the  earl  of  Oxford  was  alive,  and 
should  have  the  sovernment  of  part  of  that 
country  ;  '1  hat  Edward,  whom  you  call  king  of 
England,  was  a  false  man,  and  had,  by  art  and 
subti!ty,  slain  tlie  earl  of  Warwick,  and  the  duke 
of  Clarence  his  brother,  without  any  cause, 
who  before  had  been  both  of  ibem  attainted  of 
lligli-Treuson. 

Sly  Lords,  This  Indictment  was  returned 
into  the  King's  Bench  in  Trinity-term,  in  the 
18th  Edw.  the  4:h;  and,  in  Easter-term,  the 
f  2d  of  Edw.  tiie  4th,  he  was  outlawed,  by  the 
stay  of  the  ootlawry,  so  long  as  it  seems  the 
Judges  had  well  ad  used  before  whether  it  were 
treason  or  not. 

At  the  same  session  Thomas  Ileber  wa«  in- 
dicted of  Treason  for  these  words,  *  Ihat  the 
'  last  Parliament  was  the  most  simple  and  in* 
'  suiiicicnt  Parliament  that  e%er  had  been  tu 

*  England;  That  the  king  was  gone  to  li>e  in 
'  Kent,  because  that  for  the  present  he  had  not 

*  the  love  of  tho  citizens  of  Loudon,  nor  should 
'  he  have  it  for  the  future:  That  if  the  bishop  of 
'  Bath  and  Wells  were  dead,  the  archbishop  of 
'  Cnnterbury  being  cardinal  of  England,  would 
'  immediately  lose  nis  head.'  This  Indictment 
was  returned  into  the  King's  Buich  in  Trinity- 
term,  in  the  i8ih  of  Edw.  4th :  afterwards  there 
came  a  privy-seal  to  the  Judj^e  to  respite  the 
Proceediugs,  which,  as  it  shouhl  Sv^etn,  was  to 
the  intent  the  Judges  might  advise  i)i  the  Case, 
for  aftenvards  he  is  outlawed  of  High-Treasou 
upon  this  Iiidictinenr. 

Thej^e  words  are  thought  sutluient  evidence, 
to  prove  these  several  Indictments,  that  they 
Vere  spoken  to  wit1)draw  the  people's  Afi'ec- 
tions  from  tlie  king  to  excite  them  against  him, 
to  cause  risings  against  him  by  tlie  people,  in 
mortem  et  degtmctiontm  of  the  king. 

Your  lordships  are  pleased  to  consider,  That 
in  all  these  Cases,  the  Treason  was  for  wordb 
only,  words  by  private  persons,  and  in  a  more 
private  manner,  but  once  spoken,  and  no  more, 
only  amongst  the  people,  to  excite  them  against 
the  king. 

My  Lords,  here  are  Words,  Counsels,  more 
than  Words  and  Actions  too,  not  only  to  disaf^ 
feet  the  people  to  the  king,  but  the  king  like* 
wise  towards  the  people  ;  not  once,  hot  often  ; 
not  io  private,  but  in  places  most  public;  not 
by  a  private  person,  but  by  a  counsellor  of 
state,  a  lord  lieutenant,  a  lord-president,  a  lord- 
deputy  of  Ireland. 

1.  To  his  majesty  that  the  parliament  bad 
denied  to  supply  hm :  a  sl^inder  upon  all  the 
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commons  of  England,  in  their  afiections  to  the 
king  and  kingdom,  ip  refusing  to  yield  timely 
supply  fur  the  necessities  of  the  king  and  king- 
dom. 

2.  From  thence,  that  the  king  was  loose,  and 
absolved  from  rules  of  government,  and  was  in 
do  every  tiling,  that  power  would  admit.  My 
lords,  more  cannot  be  said,  they  cannot  be  ag- 
gravated; whatever  1  should  say  would  be  m 
diminution. 

d.  Thence  you  have  an  Army  in  Ireland, 
you  may  e;nploy  to  reduce  this  kingdom. 

To  counsel  a  king,  not  to  love  his  people,  is 
Tery  unnatural,  it  goes  higher  to  hate  them,  to 
malice  them  in  his  heart,  die  highest  expres- 
sions of  malice  to  destroy  them  by  war.  These 
coals  they  were  cast  upon  his  majesty,  they 
were  blown,  they  could  not  kindle  in  that 
breast. 

Thence,  roy  lords,  having  done  the  utmost 
to  the  King,  he  goes  to  the  People.^  At  York, 
tlie  country  being  met  together  for  Justice,  at 
the  open  Assizes  upon  the  bench,  he  tells  them, 
•speakiug  of  ihe  Justices  of  the  Peace,  that  they 
were  all  for  law,  nothing  bnt  lav,  but  they 
siibuld  find  -that  the  king's  little  finger  sliould 
be  heavier  than  the  loiues  of  the  law,  as  they 
shall  find.  My  lords.  Who  speaks  this  to  ihe 
people,  a  privy-counsellor  ?  this  must  be  either 
to  traduce  his  majesty  to  the  people,  as  spoken 
&om  him,  or  from  himself,  who  was  Lord-Lieu- 
tenant of  the  county,  and  President,  intrusted 
with  the  forces  and  justice  of  those  parti,  that 
he  would  employ  both  this  way.  Add,  my 
lords,  to  his  Words  there  the  exercising  of  an 
arbitrary  and  vast  jurisdiction,  before  he  bad 
so  much  as  instructions,  or  colour  of  warrant. 

Thence  we  carry  him  into  Ireland;  there  be 
represented,  by  his  place,  the  Sacred  Person  of 
his  maie&ly. 

1.  There  at  Dublin,  the  principal  city  of 
that  kingdom,  whither  the  subjects  of  that 
country  came  for  justice  in  an  Assembly  of 
Peei-s,  and  others  of  greatest  rank,  upon  occa- 
sion of  a  Speech  o(  tiie  Recorder  of  that  city, 
touching  their  franchises  and  regal  rights;  he 
tells  them.  That  Ireland  was  a  conquered  na- 
tion, and  that  the  king  might  do  with  them 
what  he  pleased. 

2.  Not  long  after,  in  the  Parliament  10  Car. 
in  tlie  chair  of  state,  in  full  parliament  again, 
That  they  were  a  conquered  nation ;  and  that 
they  were  to  expect  laws  as  from  a  conqueror, 
before,  tlie  king  mi^^ht  do  with  iliem  what  he 
would,  now  they  were  to  expect  it  that  he 
would  put  tliis  power  of  a  Conqueror  in  execu- 
tion:— ^The  circumstances  are  very  consider- 
able; in  full  parliament;  from  himself  t/i  Ca- 
thedra^ to  the  representative  body  of  the  whole 
kingdom. 

The  occasion  adds  much,  when  thej  desired 
the  i>enefit  of  the  laws,  and  that  their  causes 
and  suits  might  be  determined  according  to 
law,  and  not  by  hunself,  at  his  will  and  plea- 
sure, upon  Paper  Petitions. 

8.  Upon  like  occasion,  of  pressing  the  laws 
and  statutes,  that  he  would  makt  an  aa  of 


Council-Board  in  that  kingdom,  as  binding  as 
an  act  of  parliament. 

4.  He  made  his  words  good  hf  his  action*, 
assumed  and  exercised  a  boundless  and  lawless 
jurisdiction  orer  the  lives,  persons  and  estaies 
of  his  majesty's  subjects,  procured  judgment  of 
death  against  a  peer  of  that  realm ;  coaim.intl- 
ed  another  to  be  hanged,  this  was  accordingly 
executed,  both  in  times  of  high  peace,  without 
any  process  or  colour  of  law. 

5.  By  force,  of  a  long  time,  be  srized  tlie 
Yam  and  Flax  of  the  subjects,  to  the  starving 
and  undoing  of  many  thousands ;  besides  the 
Tobacco  business,  and  many  monopolies  and 
unlawful  taxes-;  forced  a  new  Oath  nut  to  dis- 
pute his  nmjesty's royal  commands ;  determined 
inen*s  estates  at  his  own  will  and  pleasure,  upon 
Paper-Petitions  to  hiniself;  forced  obedience 
to  these,  not  otily  by  fines  and  imprisonment, 
but  likewise  by  the  army ;  sensed  boldiers  upon 
the  refusers  in'  an  hostile  manner, 

6.  Was  an  Incendiary  of  the  war  between 
the  two  kingdoms  of  £ngland  and  Scotland. 

My  lords.  We  shall  leave  it  to  your  lord&bips 
judgment^,  whether  these  Words, Counsek^  and  . 
Actions,  would  not  have  been  a  sufficient  Evi- 
dence, to  have  proved  an  Indictment  drawn  up 
against  him,  as  tho5e  before  mentioned,  and 
niany  others  are  ?  That  they  were  spoken  and 
done  to  the  intent,  to  draw  the  kmg*s  heart 
from  the  people,  and  the  affections  of  the  people 
from  Ihe  kiu^ ;  that  they  might  leave  the  king, 
and  afterwards  rise  up  against  him,  to  the  de- 
struction of  the  king :  If  n,  here  is  a  compass- 
ing of  the  king*s  death,  within  the  words  of  the 
Statute  of  25  Kdw.  3,  and  that  warranttd  L/ 
many  former  judgmeuts. 

My  Lords,  I  have  now  done  with  the  three 
Treasons  within  the  Statute  of  95  £dw.  3.  I 
proceed  unto  the  fourth,  upon  the  Statute  of 
18  Hen.  6,  c.  3,  in  Irei^d,  and  I  shall  make 
bold  to  read   the  words    to  your  lordships: 

*  That  no  lord,  nor  any  other  of  what  condition 
'  soever  he  be,  shall  bring,  or  lead  Hoblers, 

*  Kernes,  or  Hooded  men,  jior  any  other  peo- 

*  pie,  nor  horses,  to  lie  on  horseback,  or  on 
'  foot,  upon  tlie  king's  subjects,  without  their 
'  good  wills  and  consent,  but  upon  their  owu 
'  costs,  and  without  htirc  doing  to  the  commons; 

*  and  if  any  so  do,  he  shall  be  adjudged  as  • 

*  Traitor.* 
1.  The  Argument  tliat  bath  been  made  cou- 

ceruing  the  Person,  that  it  extends  not  to  the 
king,  and  therefore  not  to  him,  weighs  nothing 
with  your  lordsliips,  «  Ilex  non  habet'in  regno 
'  parem;*  from  tlie  greatness  of  his  Office,  to 
ai^ue  himself  into  tlie  same  impossibihty  with 
his  sacred  majesty,  of  being  incapable  of  High- 
Treason,  it  is  an  Offence,  no  Treason;  The 
words  in  the  Statute,  *  No  lord,  nor  any  other,>. 
<  of  what  condition  soever  be  be,*  include  every 
subject. 

In  Trinity  Term,  in  S3  Hen.  8,  in  the  KmgV 
Bench,  Leonard  lord  Gray%  having  immedi- 
ately before  been  Lord  Deputy  of  Ireland,  is 

♦  SetvoLl,  p.  439. 
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attainted  of  HiglioTreasoti,  and  JudgaN^nt  given 
^again&t  him,  for  letting  divert  Rebels  out  o\  ihe 
castle  of  Dublin,  and  discliarpng  Irish  Hostages 
and*  Pledges,  that  hnd  been  ^iten  fur  securing 
the  peuce;  for  not  p«ini*>hing  one  that  said. 
That  the  king  was  an  ilereuc:  1  have  read  the 
whole  Kecuni,  iltere  j&  not  one  thiug  iuid  to  bi» 
charge,  but  was  done  by  him  a*  Lord  Lieu- 
tenant ;  He  h«d  titc  same  plea  with  my  J>ord 
'  of  StralToitl ;  Thui  the^t*  thineH  wireoo  adher- 
ing to  the  kin^S  cneniK's,  but  ucre  done  tor 
reasons  ot'  state,  that  he  was  not  within  those 
words  of  the  Statute  of  Uo  £dw.  tS,  himself  be- 
ing Lord  Lieutenant  there. 

Object.— It  hath  btxn  »aid,  That  the  Soldiers 
ies»ed  upon  the  »ubjecis  by  liini,  «^ere  not  such 
persons  as  are  intended  by  that  statute.  Hob- 
fers,  Kerne?,  nnd  Hooded  men,  thoac  rascally 
people. 

Answ. — My  li^inls,  they  were  the  names 
given  to  the  soldipry  of  those  timts,  Hubleni, 
Uo«-srinen ;  the  otiii  r  the  Foot.  Itut  the  word» 
of  the  Statute  go  liirther,  Nor  any  <Aiier  |>eople, 
neither  horse  nor  foot.  His  loid^hip  se^ised 
upon  them  both  horse  and  foot. 

Object. — Tlie  Statute  c-xtenJi  only  to  those, 
that  lead  or  bciiij; ;  Sa\  il  led  them  ;  my  l»rd 
only  gave  the  Wurmtil. 

Answ. — To  this  I  shall  only  say  tho<,  *  plus 
'  peccat  author,  quam  actor,'  by  ti.e  lule  of  the 
law  *  ageutes  et  consentientes  pari  piectuntur 
*  pcnn  ;'  if  consent,  much  more  a  command  to 
do  it,  makcb  the  commaiider  a  Traitor ;  If  there 
be  any  ti>enson  withiu  this  statute,  my  lord  of 
biraflfonl  is  guilty. 

It  haih  been  therefore  said,  Tliat  ibis  Su- 
tut€,  like  Goliah*s  sword,  hath  been  wrapt  up 
in  a  cloth  and  laid  behiud  the  door,  that  it  hath 
tiever  bc^en  put  in  extcuiinn. 

My  Lords ;  if  the  Clerk  of  the  Crown  in  Irc^ 
land,  had  certified  your  lordships  upon  search 
of  the  JiuicTnchits  of  Attauidurs  in  Ireland,  lie 
could  not  hod  that  any  man  had  been  attainted 
upon  this  statute,  your  lordships  had  had  some 
ground  to  belic\e  it;  Vet  it  is  only  my  lord 
of  Scraiford's  adirmation  ;  besides,  your  lord- 
ships know,  that  an  act  of  parUament  binds 
until  it  be  repealed. 

It  bntli  been  tliei;efcre  said ;  lliat  this  Sta- 
tute is  repealed  by  the  statute  of  8  £d.  4,  cap. 
1,  and  10  Hen.  r,*c.  2'-^,  because  by  tliew  two 
statutes,  tlie  English  statutes  are  brought  into 
Ireland. 

The  An;ument  (if  I  mistook  it  not)  stood 
thus;  'IliHtche  Stauite  of  1  lien.  4,  c.  10, 
saith,  1  hat  in  ii«>  time  to  come,  Treason  shall 
be  adjudged  otiierwi«e,  then  it  was  ordained  by 
the  sutuie  of  25  Kd.  3.  that  the  reason  men- 
tioned in  18  \  Irn.  6,  in  the  Irish  statute,  is  not 
contained  in  !>5  Edw.  3,  and  therefore  contrary 
to  the  statute  of  1  Hen.  4,  it  must  needs  be  void. 

If  this  were  law,  then  ail  the  StatuUs  tliat 
made  any  new  Treason  after  1  Hen.  4,  were 
void  in  the  very  fabrick,  and  at  the  time  when 
they  were  made;  henre  likewise  it  would 
follow,  that  the  parbament  now,  upon  what 
ficcaiioA  luerer,  liath  no  power  lo  make  any 


thing  Treason,  not  declared  to  be  m  in  the 
statute  '26  Ed.  3.  This,  your  lordships  easilj 
see,  would  nu&ke  much  lor  the  lord  of  Strafford's 
advantage,  but  why  the  law  should  be  so,  your 
lordships  have  only  as  yet  heard  an  affinnatioa 
of  it ;  no  reason. 

Hut  some  touch  was  given,  that  the  Statute 
uf  10  Hen.  7,  in  words,  make  all  the  Irish  sta- 
tutes void,  which  are  contrary  to  tlie  Englisb. 
'Ihe  Ausvkcr  to  this  is  a  denial  that  tberc  are 
any  ^uch  words  in  tlie  Statute.  The  Statute 
declare**,  That  the  Englisli  Statutes  shall  be 
efleciual,  and  coiihrmed  in  Ireland,  and  that  all 
the  »tatuu.'s  made  before  time  to  the  contrary, 
shall  lie  revoked. 

This  repeals  only  the  In%h  Statutes  of  lO 
Hen.  4,  and  U9  Hen.  6,  which  »ny,  that  tlie 
Iviicii^h  Stntutts  shall  not  l>e  in  lorce  ui  Ire- 
l.ind.  uiile^h  particularly  recet^ed  in  parliament. 
It  makes  all  the  Irish  Statutes  void,  which  say, 
that  tiie  Kifglish  >utuies  %huU  not  be  in  forue 
there.— It  !;>  usuid  when  a  Statute  says,  that 
SDcii  a  iliiiiL'  ^Itall  be  dune,  or  not  done,  to  add 
Uinbcr,  iluit  ukl  St.stutes  to  the  contrary  sliall 
be  void.  No  ilkelihoo<l  that  thi«  Matute  in« 
tended  to  take  away  any  statute  of  TieaM>u, 
but  when  in  the  chaptei  t<eM  b'  (ore  thii^.  Mur- 
der tlieie  is  made  iria>ou,  ns  it  <U>ne  upon  the 
king's  perstjn. 

ihat  chL»  Scatutc  of  IK  Hen.  6,  remains  on 
f>ot,and  not  it(>ea)ed  either  by  tiie  M.iiute  ot' 
B  Edw.  4,  or  lilts  of  10  lien.  7,  appears  e.x* 
prcssly  by  two  i>c\eral  acts  of  parliament,  made 
at  ttie  same  paihatnent  of  10  Hen.  7. 

liy  an  act  of  parliament  of  Henry  6th*&  time 
in  It  eland,  it  wus  made  Treason  ior  any  man 
whatsoever,  to  procure  a  l'ri\y-Sval,  or  any 
other  command  whatsoe\er,  for  apprehending 
any  person  in  Ireland  for  Trc4Son  done  with^ 
out  that  kii)<:dom,  luid  to  put  any  such  com- 
maud  in  exeeution,  divers  had  been  attainted  at' 
Treason  for  txecutiiifc  such  commands:  There 
is  a  Treason,  so  made,  by  art  of  pai  liament,  io 
Henry  6th's  time.  In  the  3rd  chapter  of  this 
Parliament  of  10  Hen.  7,  an  act  in  passed  for 
no  otlier  end  than  to  repeal  tliis  Statute  of 
Hen.  6,  of  Treason. 

If  th«s  Statute  of  Hen.  6,of  Trea*'on.  had  been 
formerly  repealed  by  the  Statute  of  8  Ivd.  4,  or 
then  by  the  22nd  chapter  of  tliis  Parliament  of 
10  Hen.  7,  by  bringing  in  the  English  Statutes, 
the  law-makers  were  much  mistaken  now  to 
make  a  particular  act  of  parliament  to  repeal 
it,  it  being  likewise  so  unreasonable  an  «ct  as 
it  was. 

In  the  8th  chapter  of  this  Parliament  of  10 
Hen.  7,  it  is  enactet).  That  the  statutes  of  Kil- 
kenny and  ail  other  statutes  made  in  IreUuid 
(two  only  excepted,  whereof  this  of  18  Hen.  6, 
i»  none)  fur  tlie  common-weal,  shall  be  enquired 
of,  and  executed  :  My  lord  of  Strafford  saith, 
tliat  the  brint^ing  in  of  tha  English  Statute  hath 
repealed  this  Statute;  the  act  of  parliaiBent* 
made  the  same  time,  saith  no ;  it  saith,  that  aU 
the  Irish  Statutes,  excepting  two,  whereof  this 
is  none,  shall  still  be  in  force. 

Oligect.— Obf  but  howerer  it  «iras  in  10  ii«iu 
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7,  yet  it  appears  by  Judgroeat  in  Pariiament 
aicerwArds,  |hat  tliis  Statute  of  18  H.  6,  is  re- 
pealed, and  tliai  is  by  the  parliameot  of  11 
Eliz.  c.  7|  that  by  tbisparbamenc  it  is  enacted. 
That  if  any  man,  without  licence  from  the  Lord 
Deputy,  lay  any  soldiers  upon  the  i^ing*s  sub- 
jects, if  he  be  a  peer  of  the  realm,  he  shall  for- 
feit lOOL  if  under  the  degree  of  a  peer,  100 
marks. — This  Statute,  as  is  alledged,  declares 
the  penalty  of  laying  soldiers  ou  the  subjects  to 
be  only  100/.  and  therefore  it  is  not  Treason. 

Answ.-t-My  lords,  if  the  offence  for  which  this 
penalty  of  100/.  is  laid  upon  the  otfendere,  befor 
laying  Soldiers,  or  leading  them  to  do  any  act 
oifensive  or  invasive  upon  the  kinf('s  people,  the 
argument  hath  some  force ;  but  that  the  oflfence 
is  not  for  laying  soldiers  upon  ihe  true  !>uhjects, 
that  this  is  not  the  Offence  intended  in  the  Sta- 
tute, will  appear  to  your  lordships  ex  abxurdvf 
from  the  words  p(  it.     The  w  ords  are,  *  'I'hat 

*  if  any  man  shall  assemble  ti)e  people  of  the 

*  county  together,  to  conclude  of  peace  or  war, 

*  or  shall*  carry  tliose  people  to  do  any  acts* 

*  offensive  or  invasive,  then  he  shiill  forfeit 
'  100/.' 

If  concluding  of  war,  and  carr}'ing  the  people 
lo  acts  invasive,  be  against  the  king's  subjects, 
this  is  High-Treason,  which  are  the  words  of 
tlie  Statute  of  ^5  E.  3,  for  if  any  subject  shall 
assembly  the  people,  and  conclude  a  war,  and 
acconintgly  shall  lead  them  to  invade  the  suIh 
ject,  this  is  a  levying  of  War  within  the  words 
of  tiie  statute  ;  f\nd  then  the  statutes  of  the  25 
E.  3,  1  H.  4,  I  of  Q.  Mary,  which  the  earl  of 
Strailbrd,  in  his  Answers,  desires  to  be  tryed 
by,  are  as  well  repealed,  in  this  point,  as  the 
Statute  of  the  IBth  Hen.  6,  he  might  thenj 
without  fear  of  Treason,  have  done  what  he 
pleiised  with  the  Irish  army;  for  all  the  statutes 
of  levying  of  War  by  this  statute  of  11  Eliz. 
%vere  taken  out  of  bis  way. 

In  Ireland  a  subject  gathers  Forces,  con- 
cludes a  war  aii^'iinst  the  king's  people,  actually 
invades  thum.  bloodshed,  burning  of  houses, 
depretfations,  ensue;  two  of  those,  that  is, 
murder  and  burning  of  houses,  are  Treason  ; 
and  there  the  other  Felony  by  the  coostruG- 
tion,  the  punishment  of  Treason  and  Felony 
is  turned  only  into  a  fine  of  100/. ;  from  lo^ 
of  life,  lands,  and  all  his  goods,  only  to  loss  of 
part  of  his  goods. 

The  third  absmxlity,  a  War  is  concluded, 
three  sever »1  inroads  are  made  upon  tiie  sub- 
ject; ill  the  first  lOU/.  damage;  in  the  second, 
5,000/.  tlam^ee;  in  the  third,  10,000/.  damage, 
it  done  to  the  subject** ;  the  penalty  for  the 
last  inroad  is  no  mi>ie  than  for  the  first,  only 
100/.  Tliis  statute,  by  this  construction,  telLs 
any  man,  how  to  get  his  living  without  long 
labour. 

Two  parts  of  the  100/.  is  given  to  the  king, 
a  third  part  unto  the  Informer;  Here  is  no 
damage  to  the  subject,  that  is  robbed  und  des- 
troyed. 

My  Lords,  The  Statute  will  free  itself  «Bd  the 
makers  from  those  absurdities.  The  leaning 
of  th«  Sutut^  if^  That  if  any  cajitwa  shall,  of 


his  own  head,  conclude  of  peace  or  war  against 
the  king's  enemies,  ur  rebels,  or  sliall,  upon  his 
own  head,  invade  ihem  without  warrant  (tom 
the  king,  or  lord  deputy  of  Ireland,  that  thcii 
he  shall  forfeit  100/. 

The  Offence  is  not  for  laying  of  soldiers  upon 
the  king's  people,  but  making  war  against,  the 
Irish  Rebels  without  Warrant ;  the  offence  is 
not  in  the  matter,  but  in  the  manner,  for  doing 
a  thing  lawful  but  without  mission.  1.  Thib 
will  appear  by  the  general  scope  of  the  Statute, 
all  the  parts  being  put  together.  2.  By  partW 
cular  Clauses  in  the  Statute.  3.  By  tiio  Con- 
dition of  that  Kingdom,  at  the  time  of  t^ 
making  of  that  Statute. 

For  the  1st,  The  Preamble  recites.  That  in 
time  of  declination  of  justice,  under  pretext  of 
defending  the  country  and  themselves,  diverse 
great  men  arrogated  to  themselves  regal  autho^ 
rity,  under  the  names  of  Captains ;  that  they 
acquired  to  themselves  that  govemmenr,  wliich 
belonged  (o  the  Crown ;  for  preventing  of  this, 
it  is  enacted,  That  no  man  dwelling  within  the 
Shire-grounds,  shall  thenceforth  assume,  or 
take  to  himself  the  authority  or  name  of  o  Cap- 
tain, within  these  Shire-grounds,  without  let* 
ters-patents  from  the  Crown,  nor  shall,  under 
colour  of  his  Captainship,  make  any  demand 
of  the  people  of  any  exaction,  nor  as  n  Captain, 
assemble  the  people  of  the  Shire-grounds; 
nor  as  a  Captain  shall  lead  those  people  to  do 
any  acts  offensive  or  invasive,  without  SVarrant 
upder  the  Great  Seal  of  England,  or  of  the 
Lord  Deputy,  upon  penalty,  that  if  he  do  any 
thing  contrary  to  that  act,  that  then  the  offender 
shall  forfeit  a  hundred  pounds. 

My  Lords,  The  Rebels  had  been  out ;  the 
Courts  of  Justice  scarce  sate;  for  defence  oi' 
the  country  divers  usurped  the  place  of  Cap- 
tains, concluded  of  war  against  tlie  Rebels, 
and  invaded  them  virithout  Warrant :  invading 
the  Rebels  without  authority,  is  a  crime. 

This  appears  further  by  particular  clauses  ia 
the  statute,  none  shall  exercise  any.  Captain  ship 
within  the  Sbire-grounds,  nor  assemble  the 
men  of  the  Shire-^unds,  to  conclude  war,  or 
lead  them  to  any  mvasion. 

That  That  had  antiently  been  so  continued  te 
this  time,  that  is  the  Irish,  and  the  English 
pale,  they  within  the  Shire-grounds  were  within 
the  English  pale ;  and  ad  fidem  tt  legem  Anj^- 
/iVr.  The  Irish  without  the  pale  were  enemiee 
always,  either  in  open  act  of  hostility,  or  upoa 
leagues  and  hostages  given  for  securing  the 
peace ;  and  therefore  as  here  in  England  we 
had  our  Marches  upon  the  frontiers  in  Scotland 
and  Wales,  so  were  there  roauches  between  the 
Irish  and  English  Pale,  where  the  inhabitants 
held  their  lands  by  this  tenure,  to  defend  the 
country  against  the  Irish,  as  appears  in  the  dose 
Roll  of  the  Tower,  in  the  80th  Edw.  3,  mem- 
braiKi  15,  on  the  backside>  and  in  an  Irish  par^ 
liament,  held  the  43nd  Edw.  3,  it  is  declared. 
That  the  English  pale  was  almost  destroyed  by 
the  Irish  enemies,  and  that  there  was  no  way 
to  prevent  the  daii^r,  but  onW,  that  the  own- 
ers reside  upon  tlMir  lands  for  defence,  and  tbttt 
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be  good  Id  iuelT,  beiog  against  the  enetnies, 
and  that  it  was  not  for  thrai  to  dispute  the  au- 
thority .  of  their  conunandorSy  the  penal tv  o( 
100/.  is  laid  only  upon  him,  that  as  Cu}^ 
tain,  shall  assume  this  power  without  warranr, 
the  people  commanded  are  not  within  this 
statute. 

My  Lords,  The  logic  wliereopon  this  Argo- 
roent  is  framed,  stands  thus,  because  the  statute 
of  the  lltb  queen  £li2.  inflicts  a  penalty  of 
100/.  and  no  more,  upon  any  man,  that  as  a 
Captain  without  warrant,  and  npoo  his  ovn 
head,  shall  conclude  of,  or  make  war  agaimc 
the  king's  enemies:  Therefore  the  Statute  of 
the  18th  Hen.  6  is  repealed,  which  makes  it 
Treason  to  lay  soldiers  upon,  or  to  levy  war 
against  tiie  king's  f;ood  people. 

But,  my  lords.  Observation  hath  been  made 
upon  other  words  of  this  Statute,  that  is,  thu 
without  Licence  of  the  Deputgr,  these  ihiop 
cannot  be  done ;  this  sliews  that  the  Deputy 
is  within  none  of  the  statutes. 

My  Lords,  This  Argument  stands  upon  tb« 
same  reason  with  the  former,  because  he  faatb 
the  ordering  of  the  Army  of  Ireland,  for  t^ 
defence  of  Uie  people,  and  may  give  warrant  to 
the  officers  of  the  army,  upon  eminent  occa- 
sions of  invasion,  to  resist  or  prosecute  the 
enemy,  because  of  the  danger  toat  else  migtt 
ensue  forthwith,  by  staving  for  a  warrant  from 
his  majesty  out  of  England. 

My  Lords,  The  statute  of  the  lOch  Hen.  7, 
c.  17,  touched  upon  for  this  purpose,  dean 
the  business  in  both  points;  for  there  is  de> 
clared,  That  none  ought  to  make  War  upon 
the  Irish  rebels,  and  enemies,  without  Warrant 
from  the  Lieutenant,  the  forfeiture  100/.  as 
here  the  Statute  is  the  same  with  this,  and 
might  as  well  have  been  cited,  for  repeaJi-og 
the  Statute  of  the  18th  Hen.  6,  as  dusof  the 
11th  queen  £liz.  But  if  this  had  beea  ia^ted 
upon,  it  would  have  expounded  the  other  two 
clear  against  him. 

Object. — My  Lords,  it  hath  been  fortber 
said,  although  the  Statute  he  in  force,  and 
there  be  a  Treason  within  it,  yet  theparliamect 
hath  no  jurisdiction,  the  treasons  are  committed 
in  Ireland,  therefore  not  triable  here. 

Answ. — My  Lords,  sir  John  Parrot,*  hs  pre- 
decessor, 24  Edw.  was  iryed  in  the  KingV 
bench  for  Treason  done  in  Ireland,  wlien  be 
was  deputy ;  and  Oruche  in  the  34  qoeen  £!i2. 
adjudged  here  for  Treason  done  in  Ireland. 

Object. — But  it  will  be  said,  tliese  Trials 
were  after  the  Statute  pf  the  34th  Hen.  8,  which 
enacts,  that  Treasons  beyond  sea  may  be  tned 
in  England. 

Answ. — My  Lords,  his  predecessor  my  lord 
Grayt  was  tried,  and  adjuc^^  here  in  the 
King's  Bench :    that  was  in  Trinity  Term,  in  ' 
the  33rd  Hen.  8th,  this  was  before  the  making 
ofthacStatote. 

Object.— To  this  again  will  we  say.  That  it 
was  jfor  Treason  by  the  laws  and  statutes  of 
Engkmd;  that  this  is  not  for  any  thing  that  is 


-absence  should  be  a  forfeiture.  This  act  of 
parliament  in  a  great  council  here  was  affirmed, 
as  appears  in  the  close  Roil,  the  22ad  Edw.  3, 
membrana  20dorso. 

Afterguards,  as  appears  in  the  Statute  28 
Hen.  6,  in  Ireland,  this  hostility  continued  be^ 
twecn  the  English  marches  and  the  Irish  ene- 
mies, who  by  reason  there  was  no  difference 
between  the  Enelish  Marches  and  them  in  their 
apparel,  did  dai^  (not  being  known  to  the  Eng- 
lish) destroy  the  English  within  the  pale: 
Therefore  it  is  enacted,  that  every  English-man 
shall  have  the  hair  of  his  upper  lip  for  distinction 
sake.  This  hostility  contmued  until  the  10th 
Hen.  7,  tis  appears  by  the  Statute  of  10  H.  7, 
and  17  th,  so  successively  downwards,  till  the 
making  of  this  very  Statute  of  11  Elil.  as  ap- 
pears folly  in  the  9th  chap. 

Nay,  iaunediately  before,  and  nt  the  time  of 
the  making  of  this  Statute,  there  was  not  only 
enmity  between  those  of  the  Shi  re- ground,  that 
is,  the  English  and  Irish  pale,  but  open  war. 
and  acts  of  hostility,  as  appears  by  history  of 
no  less  authority  than  that  Statute  itself;  for 
in  tlie  fine  Chapter  of  that  Statute,  is  the  At- 
tainder of  Shane  Oneale,  who  had  made  open 
war,  was  slain  in  open  war ;  it  is  there  de- 
clared, That  he  had  gotten  by  force,  all  the 
North  of  Ireland,  for  120  miles  in  length, 
and  about  100  in  breadth;  that  he  had  mas- 
tered divers  places  within  the  English  pale ; 
when  the  flame  of  this  war  by  his  death,  imme- 
diately before  this  Statute,  was  spent,  vet  the 
firebrands  were  not  all  quenched,  for  the  Re- 
bellion continued  by  John  Fitz-Gerard,  called 
the  White  Knight,  and  Thomas  Guererford, 
this  appears  by  the  Statute  of  the  13th  queen 
Eliz.  in  Ireland,  but  two  years  after  this  of  the 
lltb  queen  Eliz.  where  they  are  attainted  of 
High  Treason,  for  levying  of  war  this  11th  year, 
wherein  this  Statute  was  made. 

So  that  my  lords,  immediately  before,  and  at 
tlie  time  of  the  making  of  this  Statute,  there 
being  war  between  those  of  the  shire-grounds, 
mentioned  in  this  Statute,  and  the  Irish,  the 
concluding  of  war,  and  acts  offensive  and  in- 
vasive there  mentioned,  can  be  intended  against 
no  others,  hut  the  Irish  enemies. 

Again,  The  words  of  the  Statute  are,  *  No 
'  Captain  shall  assemble  the  people  of  the 
^  shire-grounds,'  to  conclude  of  peace  or  war ; 
is  to  presume,  that  those  of  the  shire-g^-ounds 
will  conclude  of  war  against  themselves.  Nor 
(with  the  Statute)  <  Shall  carry  tliose  of  the 
shire-grounds  to  do.  any  acts  invasive;  by  the 
construction  which  is  made  on  the  other  side, 
they  must  be  carried  to  fight  against  them- 
selves. 

Lastly,  The  words  are,  That  as  Captmn, 
none  shall  assume  the  name,  or  authori^  of  a 
Captain  ;  or  as  a  Captain  shall  gather  the  peo- 
ple together;  or  as  a  Captain  lead  them ;  the 
ofifence  is  not  in  the  matter,  but  in  the  manner ; 
if  the  acts  offensive  were  against  the  king's 
good  subjects,  those  that  were  under  command 
were  punishable,  as  well  as  the  commanders; 
but  in  respect  the  aoldiers  knew  thc'aervice  to 
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Treason  by  the  law  of  Eogland,  but  an  Irbb 
•tatute: 

So  that  the  question  is  only,  Whether  your 
lordships  here  in  parliament,  have  cognizance  uf 
an  offence,  made  Treason  by  an  Irish  statute, 
in  the  ordifiary  way  of  judicature^  without  bill? 
fur  so  is  the  present  question. 

For  the  clearing  of  this,  I  shall  propound  two 
things  to  your  lordships  consideration.  Whe- 
ther the  rule  for  expounding  the  Irish  Statute 
and  Customs,  be  one  and  the  same  in  England 
at  in  Ireland  ?  That  being  admitted,  Whether 
the  parliament  in  England  have  cognizance  or 
jurisdiction  of  things  there  done,  in  respect  of 
the  place,  because  die  king's  writ  runs  not  there  ? 

.For  the  first,  in  respect  of  the  place,  the  par- 
liament here  hath  cognizance  there.  Ana  se- 
condly. If  the  rules  for  expounding  the  Irish 
statutes  and  customs,  be  the  same  here  as  there, 
this  exception  (as  I  humbly  conceive)  must  fall 
away. 

In  England  there  is  the  Cooi^mon  Law,  the 
Statutes,  the  Acts  of  Parliament,  and  Customs, 
peculiar  to  certain  places,  differing  from  the 
common  law ;  If  any  question  arise  concerning 
cither  a  custom  or  an  act  of  parliament,  the 
common  law  of  England,  the  first,  the  primi- 
tive and  the  "general  law,  that  b  the  rule  and 
expositor  of  them,  and  of  their  several  extents ; 
it  IS  so  here,  it  is  so  in  Ireland,  the  common  law 
of  England,  is  the  common  law  of  Ireland  like- 
wise; the  same  here  and  there  in  all  the  parts 
of  it. 

It  was  introduced  into  Ireland  by  king  John, 
and  afterwards  by  king  Heury  3,  by  act  of  par- 
liameut  held  in  England,  as  appears  by  tlie  Pa- 
tent Rolls  of  the  doth  Hen.  3,  the  first  Mem- 
brana,  the  v^ords  are,  *  Quia  pro  communi  uti- 
'  litate  terraeHibemis.pt  unitate  terrarum  re- 
'  gis,  rex  vult,  et  de  communi  concilio  regis  pro- 

<  visum  est,  quod  omnes  leges  et  consuetudines 
'  quae  in  regno  Anglic  tenentur,  in  Hibernia  te- 
^  nenntur,  et  eadem  terra  eisdem  legibus  subjf^ 
'  ceat,  et  per  easdem  regatur,  sicut  dominus 

*  Johannes  rex  cum  ultim6  esset  in  Hibernia 

*  statuit  et  fieri  mandavit,  quia,  &c.  Ret  Tult 
'  quod  omnia  brevia  de  communi  jure  quae  cur- 

*  runt  in  Anglio,  similiter  currant  in  Hibernia, 

*  sub  novo  sigilto  regis  mandatom  est  archiepis- 

*  copis,&c.  quod  pro  pace  et  tranqailitate  gus- 

<  dem  terrse,  per  easdem  leges  eos  regi  et  deduci 

*  permittant,  et  eas  in  omnibus  sequantur  in 

*  cujus,  &c.     Teste  rege  apud  Woodstock,  de- 

*  cimo  uono  die  Septembris.' 

Here  i^  an  union  of  both  kingdoms,  and  that 
by  act  of  parliament,  and  the  same  laws  to  be 
used  here  as  there,  in  amnibui. 

My  Lords,  That  nothing  might  be  left  here 
for  an  exception,  that  is.  That  in  Treasons,  Fe-' 
lonies,  and  other  capital  offences  concerning 
life,  the  Irish  laws  are  not  the  same  as  here, 
therefore  it  is  enacted  by  a  parliament  held  in 
England,  in  the  14th  Edtv.  S,  (it  is  not  in  print 
neither,  but  in  the  Parliament  Book)  That  the 
Laws  concerning  life  and  member  shall  be  the 
same  in  Ireland,  as  in  England. 

Aod  that  no  exception  might  yet  reraaiii ;  in 


a  parliament  held  in  England,  the  5th  Edw.  3, 
it  is  enacted,  *  Quod  una  et  eadem  lex  fiat  tarn 
*  Hibernicis  quam  Anglicis.'  This  act  is  en- 
rolled in  the  Patent  Rolls  of  the  5tii  Edw.  3, 
Pari,  membr.  25.  The  Irish  therefore  receiv- 
ing their  Laws  from  hence,  they  send  their  Stu- 
dents at  Law  to  the  Inns  of  Court  in  England, 
where  they  receive  their  degree,  and  of  ihem, 
and  of  the  common  lawyers  of  this  kingdom, 
are  the  Judges  made. 

The  Petitions  have  been  many  from  Ireland, 
to  send  from  hence  some  judges,  more  learned 
in  the  laws,  than  those  they  had  there.  Ii  hath 
been  frequent  in  cases  of  difficulty  there,  to  send 
sometimes  to  the  parliament,  sometimes  to  the 
king,  by  advice  from  the  Judges  here,  to  send 
them  resolutions  of  their  doubts.  Amongst 
many,  I'll  cite  your  lordships  only  one,  becauso 
it  is  m  a  case  of  Treason  upon  an  Irish  statute^ 
and  therefore  full  to  this  point. 

By  a  Statute  there  made  the  5(h Ed.  4,  there 
is  a  provision  made  for  such  as  upon  suggestions 
are  committed  to  prison  for  Treason,  that  tb« 
party  committed,  il  be  can  procure  24  compur- 
gators, shall  be  bailed  and  let  out  of  prison. 

Two  citizens  of  Dublin  were  by  a  grand  jury 
presented  to  have  committed  Treason,  they  de- 
sired benefit  6f  this  statute,  that  they  might  b« 
let  out  of  prison,  upon  tender  of  their  compur- 
gators :  the  words  of  the  Statute  of  the  5th  Ed. 
4,  in  Ireland,  being  obscure,  the  Judges  there 
being  not  satisfied  what  to  do,  sent  the  Cnse 
over  to  the  queen,  desired  the  opinion  of  the 
Judges  here,  which  was  done  accordingly.  The 
Judges  here  sent  over  their  opinion,  which  I 
have  out  of  the  fiook  of  Justice  Anderson,  one 
of  the  Judges  consulted  withal.  The  Judges 
delivered  their  opinion  upon  an  Irish  Statute, 
incase  of  Treason. 

If  it  he  objected.  That  in  this  Case,  the  Judges 
here  did  jiot  judge  upon  the  party ;  their  opi« 
nions  were  only  ad  informandam  contcicntiam, 
of  the  Judges  in  Ireland,  that  the  Judgment  be- 
longed to  the  Judges  there.  My  lords,  (with 
submission)  this  aod  the  other  Authorities, 
prove,  that  for  which  they  were  cited,  that  is, 
that  no  absurdity,  no  failure  of  justice  would 
ensue,  if  this  great  judicatory  should  judge  of 
Treason,  so  made  by  an  Irish  statute. 

The  Common  Law  rules  of  judging  upon  an 
Irish  Statute ;  the  Pleas  of  the  Crown  for  things 
of  life  and  death,  are  the  same  here  and  there, 
this  is  all  that  yet  hath  been  offered. 

For  the  second  point.  That  England  hath  no 
power  of  judicature,  for  things  done  in  Ireland. 
My  lords,  the  constant  practice  of  all  ages 
proves  the  contrary.  Writs  of  Error  in  Pleas 
of  the  Crown,  as  well  as  in  civil  causes,  have  in 
all^king's  reigns  been  brought  here,  even  in  thft 
inferior  courts  of  Westminster-hall  upon  Judg- 
ment given  in  the  courts  of  Ireland,  the  prao- 
tice  is  so  frequent,  and  so  well  known,  as  that 
I  shall  cite  none  of  them  to  your  lordships,  no 

{)recedent  will,  I  believe,  be  produced  to  your 
ordships,  that  ever  the  pase  was  remanded  bark 
again  into  Ireland,  because  the  question  aro^.% 
upon  an  Irish  Statute,  or  Custom. 


I5a3]    STATE  TlOAU^,  10  Cimrle*  I.  \6io.^Trial  qf' the  Effrl  qf  Sirafford,     [1504 


CHject  —  But  it  ^ill  he  said,  that  Writs  of 
Errur,  an.' only  upon  failure  of  justice  in  Ire- 
land, uod  that  suns  caunot  origiDoUy  be  com- 
menced here  tor  things  done  in  Ireland,  becaase 
the  king's  Writ  run*  not  in  Ireland. 

Answ. — This  mi^ht  he  a  cood  Plea  in  the 
King's  Bench,  and  inferior  courts  at  We^tmin- 
s!(M'-hall ;  the  question  is,  Whether  it  be  so  in 
Parliament  ?  the  king's  Writ  runs  not  within  the 
county  palatine  of  C'liestcrand  Durham,  nor 
within  the  Five  Ports;  neitlier  did  it  in  Wales, 
before  the  Union  of  Henry  the  Sth's  time,  after 
thelaus  of  England  ivere  brought  into  Wale«, 
in  king  Kdward  the  Isl's  tiine,  suits  were  not 
originally  commenced  at  Westminster^hall  for 
things  done  in  them ;  yet  this  never  eicluded 
the  Parliament  suits ;  for  life,  lands,  and  ^oods 
wit)) in  these  jurisdictions,  are  determinable  in 
parliament,  as  well  at  in  any  other  parts  of  tlie 
realm. 

Ireland,  as  appears  by  the  statute  of  the  30th 
lieu.  3,  before  mentioned,  is  united  to  tlic 
erown  of  Kogiand.  By  the  Statute  of  the  128th 
Hen.  0,  in  Ireland,  it  is  declared  in  these  word^, 
'I'hat  Irt'Inod  is  the  proper  dominion  of  Eng- 
land, and  united  to  the  crown  of  England, 
wliich  crown  of  England  is  of  itself,  add  by  it- 
self, >>  holly  and  entirely  endowed  with  all  power 
and  authority  safiicient  to  yield  to  the  subjects 
of  tlie  same  full  and  plenary  remedy,  in  all  de* 
bates  and  suits  whatsoever. 

By  the  Statute  of  the  .33  Hen.  8th,  ch.  1, 
when  the  kings  of  England  first  assumed  the 
title  of  King  of  Ireland,  it  is  there  rnacted, 
That  Ireland  still  is  to  be  held  as  a  crown  an* 
aexed  and  united  to  the  Crown  of  England. 

So  that  by  the  same  reason,  from  this  that 
the  king  8  writs  run  not  in  Ireland,  it  might  as 
well  be  held,  that  the  Parliament  cannot  origi- 
oally  hold  plea  of  things  done  within  the  countv- 
palatioe  of  Chester  and  Durham,  nor  within 
the  live  ports  and  Wales ;  Ireland  is  a  part  of 
^  the  reakii  of  England,  as  appears  by  those  sta- 
ttjtps,  :is  well  as  any  of  them. 

This  i^  made  good  by  constant  practice  in  all 
tlie  Parliament  Holls,  from  the  first  to  the  la!>t ; 
there  arc  Receivers  and  Tryers  of  Petitions  ap- 
pointed for  Ireland;  for  the  Irish  to  come  so 
far  with  their  Petitions  forjustice,  and  the  Par- 
liament not  to  have  cognizance,  when  from  time 
to  tine  they  had  in  the  beginning  of  the  parlia- 
ment, appointed  Receivers  and  Tryers  of  them, 
in  a  thing  not  to  be  presumed. 

An  Appeal  in  Ireland,  brought  by  William 
lord  Vesey,  against  John  Fitz-Thomas,  for  trea- 
fonable  Words  there  spoken,  before  any  judg- 
ment given  in  case  there,  was  removed  into  the 
Parliament  in  Engkind,  and  there  the  de- 
iuttdant.  aapiittcid,  as  appears  in  the  ParhV 
mcnt  Pleas  of  the  Q9d  Edw.  1. 

The  Suits  fur  lands,  offices,  and  goods  origi- 
nally begun  here  art  many,  and  if  qur srion  grew 
upon  matter  in  fact,  a  Jury  u<>ualiy  ordorH  to 
try  it,  and  the  \ferd»ct  returned  into  tlie  ParUa- 
meat ;  as  in  the  Case  of  one  Ballybcn  in  the 
Parhamentof  the  3dth  Rdw.  1.  If  a  doubt 
arose  upon  a  matter  tryeUo  by  iUoord,  a  writ 


went  to  the  officers,  in  whofie  custody  tlie  Re- 
cord remained,  to  certify  the  record,  as  was  in 
the  Caae  of  Robert  Begoftt  the  same  parlinmcnt 
of  the  36ih  Kd.  1,  where  the  Writ  went  to  the 
I'reasurer,  and  biuxins  of  the  Exchequer. 

Sometiolcs  they  gave  Judt;nient  hire  in  Par- 
liametot,  and  commanded  the  Judges  there  in  Ire- 
land to  do  execution,  as  iu  the  great  Case  of 
Partition,  between  the  Copartners  of  the  Eart 
Mar»lial  in  the  Parlnuncnt  uf  the  33d  Ed.  1, 
where  the  Writ  was  awarded  tu  the  Treasure  r 
of  Ireland. 

My  lord<.  The  Laws  of  Ireland  were  intro« 
duced  by  the  Parliament  of  Ent;land,  as  ap- 
pears by  three  uch>  of  ciic  parliament  before 
cited.  It  is  of  higher  j'lrisdiction  dare  f^^h  than 
tojudoc  by  them.  Ihc  parliament;*  of  England 
do  bind  in  Ireland,  if  Ireland  be  particularly 
raentitmctl,  as  is  revilved  in  the  Book  Case  of 
the  lit  livn.  7.  Cook's  7th  Report  Calvin's 
Case ;  and  by  the  Judges  in  the  Trinity-term, 
in  the  :\M  queen  Eliz.  Tlie  statute  of  the 
mh  Kd.  the  4th,  ch.  1,  in  Ireland,  recites,  That 
it  was  doubted  among&t  Judges,  whether  all 
the  Englisl)  statutes,  liiough  not  naming  Ire* 
land,  were  in  tbrce  tliere  }  if  named,  no  doubt. 
From  king  Henry  the  3d,  his  time  downwards, 
to  the  8th  queen  Rliz.,  by  which  Sratme  it  is 
made  Felony  to  curry  slieep  from  Ireland  be- 
yond seos,  in  almost'  all  these  king's  re'gmi, 
there  be  statutes  made  concerning  Ireland. 
The  exerrisini;  of  the  Ici^ii^lative  power  there, 
over  their  lives  and  estates,  is  higher  than  of 
the  judicial  in  question:  Until  the  529th  Edw. 
3,  erroneous  judgmeoU  given  in  Ireland,  wcre 
determinable  no  where  but  in  England :  no, 
•not  in  the  parltameut  of  Ireland,  as  it  ap- 
pears iu  the  close  Rolls  in  the  Tower,  m 
the  l>9th  Edw.  3,  memb.  12,  power  to  examine 
and  reverse  erroneous  Judgments  in  the  parlia- 
ments of  Ireland  is  granted  from  hciice.  Writs 
of  Error  lie  in  the  parliament  here  upon  erro- 
iimtjs  judgments,  alter  tlmt  time,  given  in  the 
parliaments  of  Ireland,  as  appears  in  th«  Par- 
liament Rolls,  of  the  8th  Hen.  6^  no.  70,  in 
the  Case  of  the  Prior  of  Leuchan.  It  i»  true, 
the  Case  is  not  determined  there,  for  it  is  th*' 
last  ihimt  that  came  into  the  parliament,  and 
could  not  be  determined  for  want  of  time,  but 
no  exception  at  all  is  taken  to  the  jurisdiction. 

The  acts  of  parliament  made  in  Ireland, 
have  boeit  confirmed  in  the  pau-linments  of  Eng- 
land, as  af»peap>  by  the  close  Rolls  in  the 
Tower,  in  the  4 2d  Edw.  3,  memb.  90,  riorso  : 
where  llie  pailiament  in  Ireland,  fur  the  pre- 
servntion  of  the  country  from  lri*h,  wiio  had 
almost  destroyed  it,  made  an  act.  That  all  the 
land  owners,  that  were  Engtisli,  should  re&iui* 
upon  their  lanii«,  or  eltsc  thty  were  to  be  for- 
feited, this  was  here  confirmed. 

In  ti\e  Parliament  of  the  4th  lien.  5,  ch. 
6,  arts  of  parh amen t  in  Ireland  ar«  cnn6rmedy 
and  iotne  privilesjes  of  the  peen  in  the  parlia* 
meut^  there  are  reculrued. 

Power  to  repeal  Irish  statutes,  pofver  f)  ron^ 
firm  them,  cannot  1«  by  the  parhament  Lerey 
if  it  bath  no^  cn<Tnizauct  of  their  parliaments  ; 
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unless  it  be  said,  that  the  parliament  may  do 
it  knows  not  wtat. 

Guernsey  and  Jersey  are  under  the  king's  sub- 
jection, but  are  not  parcels  of  the  crown  of 
England,  but  of  the  duchy  ef  Normandy,  they 
are  not  governed  by  the  laws  of  Euglaod,  ns 
Ireland  is,  and  yet  parliaments  in  Enghuid 
have  usually  held  plea  of  and  determined  all 
Causes  concerning  Lands  or  Goods.  In  tiie 
Parliament,  in  the  33  Edw.  1,  there  be  '  Pla- 
*  cita  de  insula  Jersey/  And  so  in  tlie  Parlia- 
ment, 14  Edw.  2,  and  so  for  Normandy  and 
Gascoigne,  and  always  us  long  as  any  part  of 
France  wa«  in  suhjeciion  to  the  crown  of  Eng- 
land, there  were  at  the  beginning  of  the  parlia- 
ments. Receivers  and  Try ers  of  Petitions,  for 
those  parts,  appointed. — I  believe  your  lordships 
will  have  no  case  shewed  of  any  Plea,  to  the 
jurisdiction  of  the  parliameuu  of  England,  in 
any  things  done  in  any  ^arts  wheresoever  in 
auhjection  to  the  crown  of  England. 

The  last  thing  I  shall  oA'er  to  your  lordships, 
is,  the  Case  of  19  Eliz.  in  my  lord  Dyer, 
306,  and  judge  Crompton's  Book,  of  the  juris- 
diction, of  Courts,  fol.  S3.  The  opinion  of  both 
these  Books  iS,  That  an  Irish  peer  is  not  tryap 
ble  here,  it  is  true,  a  Scotch  or  French  noble- 
man is  trynble  here,  as  a  common  person ;  the 
law  takes  notice  of  their  nobility,  because 
those  countries  are  not  governed  by  the  laws  of 
'England;  but  Ireland  being  governed  by  ihe 
same  laws,  the  peers  there  are  tryabie  accord- 
ing to  the  law  of  England  only,  per  pare*. — By 
the  same  reason,  the  earl  of  Strafford,  not  being 
a  peer  of  Ireland,  is  not  tryabie  by  the  peers  of 
Ireland;  so  that  if  he  be  not  tryabie  here,  he  is 
tryabie  no  where.— My  lords.  In  case  there  be 
a  Treason  and  a  Traitor  within  the  statute,  and 
that  he  be  not  tryabie  here  for  it,  in  the  ordi- 
nary way  of  judicature,  if  that  jurisdiction  fail, 
this  by  way  of  BiU  doth  not:  Attainders  of 
Treason  in  parliament,  are  as  legal,  as  usual  by 
act  of  parliament,  as  by  judgment. 

I  have  now  done  with  the  Statutes  25  Edw. 
S,and  18  Hen.  6.  My  lord  of  Strafford  hath 
offended  against  both  the  kingdoms,  and  is 
guilty  of  High  Treason  by  the  laws  of  both. 

My  Lords,  In  the  Fifth  place,  I  am  come  to 
the  Treasons  at  the  Common-Law,  the  endea- 
vouring to  subvert  the  fundamental  Laws  and 
Government  of  the  kingdom,  and  to  introduce 
an  Arbitrary  and  Tyrannical  government.  In 
this  I  shall  not  at  ail  labour  to  prove.  That  the 
endeavouring  by  words,  counsels  and  actions, 
to  subvert  the  laws,  is  Treason  at  the  common- 
law,  if  there  be  any  common-law  Treason  at  all 
left ;.  nothing  is  treason,  if  this  be  not,  to  make  a 
kingdom  no  kingdom ;  take  the  polity- and  go- 
vernment away,  England's  but  a  piece  of  earth, 
wherein  so  many  men  have  their  commorancy 
and  abode,  without  ranks  or  distinction  of  men, 
without  property  in  any  thini^  further  than  pos* 
session ;  no  law  to  punish  the  murtbering,  or 
robbing  one  another. 

That  of  33  Hen.  8,  of  introducing  the  Impe- 
rial Law,  sticks  not  with  your  lordships;  it 
was  in  case  of  an  Appeal  to  £ome ;  these  Ap- 
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peals  in  cases  of  Marriages,  and  other  causes 
counted  ecclesiastical,  hud  been  frequent,  luid 
in  most  king's  ret^ns  been  tolerated  )  some  in 
times  of  i^opery  put  a  conscience  upon  them  ; 
tlie  Statutes  had  lin)ited  the  penalty  to  a  Pr^e- 
nmnire  only,  neitiier  wasnhut  a  total  subversion, 
only  an  appeal  firoro  the  ecclesiastical  court 
here  in  a  single  cause,  to  the  court  of  Home  ; 
and  if  ,trea^n  or  not,  that  case  proves  not,  a 
treason  may  be  punisl,)ed  as  a  felony ;  a  felony 
as  a  trenpass,  if  his  majesty  so  please ;  the 
greater  includes  the  less  in  the  case  oi  Frsemu- 
uire  ;  in  tiie  Irish  Reports,  time  which  is  there 
declared  to  be  treason,  was  proceeded  upon 
only  as  a  Prtmunire, 

The  thing  most  considerable  in  this  is, 
Whether  the  Treasons  at  commoa-law,  are  ta- 
ken away  by  the  statute  of  125  Ed.  3,  which  is 
to  speak  against  both  the  direct  words  and 
scope  of  that  Statute.  In  it  there  is  this 
Clause,  *  That  because  many  other  like  Cases 

*  of  Treason  might  fall  out,  which  are  not  there 

*  declared  ;  therefore  ic  is  enacted.  That  if  any  ' 
'  such  case  come  before  the  Judges,  they  thall ' 
'  not  proceed  to  judgment,  till  the  Case  be  de-  * 
'  Glared  in  parliament,  whether  it  ought  to  be 

^  adjudged  Treason  or  not.'  These  words,  and 
the  wlK»le  scope  of  that  statute,  shews,  that  it 
was  not  the  meaning  to  take  away  any  Trea- 
sons that  were  so  before,  but  only  to  reculate 
the  jurisdiction  and  manner  of  trial.  Those 
that  were  single  and  certain  acts,  as  conspirijig 
the  king's  death,  levying  war,  connterfeiting 
the  money,  or  great  seal,  killing  a  judge;  these 
are  left  to  the  ordinary  courts  of  justice :  Ttie 
others  not  depending  upon  single  Acts,  but 
upon  constructions  and  necessary  inferences, 
they  thought  it  not  fit  lo  give  the  inferior  courts 
so  great  a  latitude  here,  ns  too  dangerous  to 
the  subject,  those  tliey  restrained  to  the  parlia- 
ment.— This  Statute  was  the  great  security  of 
the  Subjects,  made  with  such  wisdom,  as  all 
the  succeeding  ages  have  approved  it ;  it  hath 
often  passed  through  the  furnace,  but  like  gold, 
hath  lefl  little  or  nothing. 

The  Statute  of  1  H.  4,  c.  10,  is  in  these 
words,  *  Whereas  in  the  parliament  held  the 
'  Slst  year  of  R.  2,  divers  pains  of  Treason 
'  were  ordained,  insomuch  that  no  man  did 
'  know  how  to  behave  himself,  to  do,  say,  or 
<  speak :  It  is  accorded  that  in  no  time  tp 
'  come,  any  Treason  be  adjuds;ed  otherwi!>e, 
'  than  it  was  oniained  by  the  statute  of  Sfdth 
'  Edw.  3.'  It  hath  been  said.  To  what  end  is 
this  Statute  made,  if  it  takes  nut  away  t^e 
common-law  Treasons  remaining  after  the  sta- 
tute of  25  Ed.  3.  ?  ^ 

There  be  two  main  things  which  this  statute 
doth ;  1.  It  takes  away  for  the  future  all  the 
Treasons,  made  hy  any  statute  since  25  Ed.  3, 
to  1  11.  4,  even  to  that  time ;  for  in  respect, 
that  by  another  act  in  that  parliament,  the  sta- 
tute of  21  R.  2,  was  repealed,  it  will  not  be  de- 
nied, but  that  this  statute  repeals  more  trea- 
sons than  these  of  21  R.  2.  It  repeals  all  sta- 
tute-treasons but  those  in  25  Edw.  3. — 2.  It 
not  only  takes  away  the  Statute-Treasons,  bat 


1107]     STATE  TBIAIS,  16  Cuarw  I.  1640.— TVurf  (fOe  Eurl  qf  SM^ard,    [IM§ 


likewise  the  declared  Treasons  in  parliament,' 
after  25  £dw.  3,  as  to  the  toiure,  after  decUra- 
tioD  in  pftr) lament,  the  inlenor  Ctjurta  might 
judge  these  I'reasons ;  tor  the  decUration  w  a 
treason  in  parliament  after  it  was  niade>  was 
sent  to  the  inferior  courts,  that  taties  f  irolies 
the  like  case  fell  out,  tliey  might  proceed 
therein,  the  subject  Ibr  the  future  was  secured 
against  these ;  so  that  this  Statute  was  of  great 
use. 

But  by  tlie  very  words  of  it,  I  shall  refer  all 
Treasons  to  the  pro? ision  of  V5  Ed.  3,  it  leaves 
that  entire,  and  upon  the  old  bottom.  Tlie 
Statute  of  1  Mar.  c.  1,  saith.  That  no  offences 
made  Treason  by  any  act  of  parliament,  shall 
thenceforth  be  taken  or  adjudged  to  be  treason, 
bat  only  such  as  be  declnred  and  expressed  to 
ht  treason  by  the  statute  of  %5  £dw.  3,  *  Con- 

*  cerning  Treason,  or  the  Declaration  uf  Treap 
<son,'  and  no  others:  And  further  pro\ide8, 
<  That  no  pains  of  destii,  penalties,  or  forfeit 
'  ture  in  any  wise  shall  ensue,  for  committing 

*  any  Treason,  other  than  such  as  he  in  the 

*  statute  of  35  £dw.  3,  ordained  and  provided, 
'  any  act  of  parhament,  or  any  declaration,  or 
'  matter  to  the  contrary,  in  any  wise  notwicli- 

*  standing.* 

By  the  first  of  this  Statute,  only  offences 
made  treason  by  act  of  parliament,  are  ukeu 
ftway,  tlie  common-la w-t reasons  are  no  ways 
toocbed,  the  words  *  and  no  others,'  refer  still 
to  offences  made  Treason  by  act  of  parliament ; 
they  restrain  not  to  the  treasons  only,  particu- 
larly mentioned  in  the  statute  in  25  £dw.  8, 
but  lea>'e  that  Statute  entire  to  tlie  Common- 
Law-Trea9on,  as  appears  by  the  words  imme- 
diately foregoing. 

By  the  Second  Part,  for  the  pains  and  forfei- 
tures of  Treasons,  if  it  intend  only  the  punish- 
ment of  Treason,  or  if  it  intend  both  Trtason 
and  Punishment,  yet  all  is  referred  to  the  i'ro- 
vision  and  Ordinance  of  35  Edw.  3,  any  act  of 
parliament,  or  other  declaration,  or  thing,  not* 
withstanding. 

It  saith  not,  other  than  such  Penalties  or 
Treasons,  as  are  exprensed  and  declared  in  the 
Statute  of  35  Edw.  3,  that  might  perhaps  have 
restrained  it  to  those  that  are  particularly  men- 
tioned, no,  it  refers  all  Tieasons  to  the  general 
ordination  and  provision  of  that  statute, 
wherein  the  Common-Law-Trcasons  are  ex- 
pressly kept  on  foot. 

If  it  be  asked.  What  good  this  Statute  doth, 
if  it  take  not  away  the  Common-Law-Trea< 
aons  ? — 1.  It  takes  a«ay  all  the  Treasons  made 
by  act  of  parliament,  not  only  since  1  Hen.  4, 
which  werc<  many,  hut  all  before  1  Hen.  4, 
even  until  35  £.  3,  by  express  words.  3.  By 
express  words,  it  takes  away  nil  declnred  Trea- 
sons, if  any  such  had  been  in  parliament ; 
those  fur  the  future  are  likewise  taken  aw»y ; 
80  that  whereas  it  might  have  heen  doubted, 
whether  tiie  statute  of  1  H.  4,  took  away  any 
Treasof  %  but  those  of  the  33 nd  and  33rd  years 
oi'  li.  2.  This  clears  it,  both  for  Treasons 
made  by  parliament,  or  declared  in  parlia- 
nent,  eveo  to  the  time  of  making  the  steCate. 


This  isofgreatusei  of  great  security  to  Cli« 
Subject ;  so  that,  a»  to  what  shaM  be  Treaaoii, 
and  what  not,  the  Statute  of  35  Ed.  3,  remataa 
entire^  and  so  by  coose()ttence  tlit  TreaaoM  at 
the  oomraon-law. 

Only,  my  lords,  it  may  be  doubted,  whcthcc 
the  manner  of  the  uarliamentary  prooeediiicsy 
be  not  altered  by  the  Statute  of  1  U.  4,  c.  17, 
and  more  lidly  in  the  Parliament- Roll,  n.  144» 
that  is,  whether  since  that  statute  the  parli»- 
menury  power  of  Declaration  of  Treaaont^ 
whereby  the  inferior  courts  rrceive  jorisdiction, 
be  not  taken  away  and  restrained  only  to  BiU, 
that  so  it  might  operate  no  further,  than  to 
that  particular  contained  in  the  BiU,that  so  the 
Parliamentary  Deckurations  for  after-ttmet, 
should  be  kept  within  theparliament  itself,  and 
be  eitended  no  further :  Since  1  U.  4,  we  have 
not  found  an^  such  declarations  made,  bnt  all 
Attainders  of  Treason  have  been  by  Bill } 

If  this  be  so,  yet  tlie  Comnsen-Law  TreesoM 
stiU  remaining,  there  is  one  and  the  same 
ground  of  reason  and  equity  since  1  H.  4.  for 
passing  a  Bill  of  Treason,  as  was  before,  for  de- 
claring of  it  without  bill. — Herein  the  legiela- 
tive  power  is  not  used  against  my  lord  of  Stra^ 
ford  in  the  Bill,  it  is  only  the  jurisdiction  of  tfa« 
pariitment 

But,  my  lords,  because  that  either  through 
my  mistaking  of  the  true  grounds  and  reasons 
of  the  Commons,  or  ray  not  presving  them  with 
apt  argumentay  and  precedents  of  fonner 
times,  or  that  perchance  your  lordships,  from 
some  other  reasons  and  authorities^  more  sway- 
ing with  your  lordships  judgments,  tlian  tbM 
from  them,  may  possibly  be  of  a  contrary  or 
dubious  opinion,  concerning  these  Treastms, 
either  upon  the  statutes  of  35  £.  3,  and  18  H. 
6,  or  at  the  common-law. 

My  lordfl,  If  all  these  ^ve  «houlil  ^1,  they 
have  therefore  given  me  further  m  coromandu 
to  declare  to  your  lordships  some  of  their  Ke&- 
sons,  wh^  they  conceive  that  in  this  case,  the 
mere  legislative  power  may  he  exercised. 

Their  Reasons  are  taken  from  these  three 
grounds ;  1.  From  the  Nature  and  Quahty  of 
the  OBeiice.  3.  From  the  Frame  and  Consts« 
tution  of  the  Parliament,  wherein  this  law  is 
made.  3.  From  Practices  and  Usages  of  former 
times. 

The  horrid ness  of  the  Offence,  in  endaevour* 
ing  the  overthrowing  the  laws  apd  present  go- 
veriiment,  hat!)  been  fully  opened  to  your  lord* 
ships  heretofore. 

The  Parliament  is  the  Representation  of  the 
whole  kingdom;  wherein  tlie  King  as  head, 
your  Lordships  as  the  most  noble,  and  the 
Commons  the  other  members,  are  knit  toge- 
ther into  one  body  politic ;  this  dissolves  the 
arterits  and  ligaments  that  hold  tlie  bodv  to- 
gether, thd  Laws ;  lie  that  takes  away  the  laws, 
takes  not  away  the  alleeiance  of  one  subject 
akme,  bet  of  the  whole  kingdom. 

It  was  made  Treason  by  the  statute  of  IS 
£lix.  for  her  time,  to  affirm,  that  the  Laws  of 
the  reahn  do  not  bind  the  descent  of  tb0 
crown;  aa law, no deMcnt at alL 


IMS] 


STATE  TRIALS,  16  Charlbs  L  1640.—^  H%*  TWoitm. 


[191* 


No  lavs,  no  peeng* ;  do  ranks  or  degrees 
of  men ;  the  smne  condition  to  all. 

It  is  treason  to  kill  a  Jodse  upon  the  bench; 
this  \u\h  not  Jm^ctmf  9ed  Judicium ;  He  that 
borrowed  Apelles,  and  gave  bond  to  return 
again  Apelles  the  painter,  sent  him  liome,  nftet 
be  had  cat  off  his  right  hand ;  his  bond  was 
broken ;  Apelies  was  sent;  hut  not  the  painter. 
There  are  13  men,  hut  no  kiw ;  there  is  n^ver 
«  Judge  aasongat  them. 

It  iB  Fetony  to  embesxle  any  one  of  the  Jn« 
diciai  Reooids  of  the  kingdom ;  this  at  once 
twee|>9  them  all  away,  and  from  all. 

It  is  IVeason  to  counterfeit  a  80f .  piece ; 
bere  is  a  coonterleittng  of  the  law ;  we  can 
call  neither  the  counterfeit,  nor  true  coin,  our 
Own. 

It  is  Treason  to  counterfeit  the  Oreat-Seal 
lor  an  acre  of  land ;  no  probity  hereby  is  left 
10  any.  land  at  all;  nothing  Treason  now, 
either  againA  king  or  kingdom ;  no  law  to  pa- 
aisb  it. 

My  Lords,  If  the  question  were  ask^  at 
Westminster-hallj  Whether  this  were  a  crime 
punishable  in  Star  Chamber  or  in  the  King's 
Bench,  by  fine,  or  imprisonment?  they  would 
•ay  it  went  higher:  If  whethor  Felony?  they 
would  say,  that  is  for  an  oflfence  only  against  the 
life,  or  goods  of  some  one  or  few  persons  f  It 
would,  f  believe,  be  answered  by  the  Judges,  ns 
it  was  br  the  Chief  Justice  Thuming  in  ti  11. 
Sy'thflTt  though  he  could  not  judge  the  caseTrca<^ 
•OB  there  before  him,  yet  if  he  were  a  peer  in 
|Nnrlianient  he  would  so  adjudge  it. — M^  Lords, 
if  it  be  too  big  for  those  Courts,  we  hope  it  is 
IB  the  right  way  here. 

9.  The  second  consideration  is  from  the 
Vraroe  and  Constitution  of  the  Parliament ;  the 
Parliament  is  the  great  body  politic,  it  compre- 
hends all,  fiY>m  the  king  to~  the  beggar ;  if  so, 
Biy  lords,  as  the  natural,  so  this  body,  it  ha^ 
power  orer  itself,  and  every  one  of  the  members, 
for  the  preservation  of  the  wbo^;  It's  both  the* 
physician  and  the  patient ;  If  the  body  be  dis- 
tempered, it  liath  power  to  open  a  vem,  to  let 
out  the  corrupt  blood  for  coring  itself;  if  one 
member  be  |»oisoned  or  gangrened,  it  hath 
power  to  cut  it  off  for  the  presenration  of  the 
rest. 

But,  my  lords,  it  hath  often  been  inculcated, 
chat  Law  makers  should  imitate  the  Supreme 
Law-giver,  who  commonly  warns  before  he 
strikes.  The  law  was  promulged  before  tfaie 
judgment  of  death  for  gathering  the  sticks.  No 
law,  no  transgrcfssioo. 

My  lords,  To  this  rule  of  law  is '  Frustra  legis 
<  auxiliuminvocHt,qoi  in  legem  committit,'  from* 
die  Lex  tmlioHu ;  he  that  would'  not  have  had 
others  to  have  a  law.  Why  should  he  have  any 
himself?  Why  should  not  that  be  done  to  him, 
thai  himself  would  have  done  to  others  ? 

It  is  tfue,  we  give  law  to  Hares  and  Decn, 
because  they  be  beatits  of  chase;  It  was  never 
sccountcd  either  cruelty  or  foul  play,  to  knock 
-foies  and  wolves  on  the  head,  as  they  can  be 
found,  because  these  be  beasts  of  prey.  The 
^mrener  sets  tnpe  for  polecats  and  other  ver- 


min, for  prcsen-ation  of  the  warren.  Forther> 
my  lords,  most  dangerous  diseases,  if  not  taken 
in  time,  they  kill ;  Errors,  in  great  things,  as  war 
and  marriage,  ihey  allow  no  time  for  repent** 
ance;  it  would  have  been  too  late  to  make  % 
law,  when  tliere  had  been  no  law. 

My  lords,  for  further  Answer  to  this  Objec* 
tton,  he  hath  offended  against  a  law,  a  law  with* 
in  the  endeavouring  to  subvert  the  laws  and  po^ 
lity  of  the  state  wherein  he  lived,  which  had  s^ 
long,  and  with  such  feithfulness  protected  his 
ancestrt,  himself,  and  his  whole  6unily :  It  was 
not  nudum  quia  prohibihm^  it  was  malwnin  te^ 
against  the  dictates  of  the  dullest  conscience, 
against  the  Hsht  of  nature,  they  not  having  % 
law,  were  a  law  to  themselves.  Besides  tms^ 
he  knew  a  law  without,  that  the  Parliament,  iti 
cases  of  this  nature,  htd  poteitmiem  vii^  tt  ntf- 
cir.  Nay,  be  well  knew,  that  he  offended  the 
promulffed  and  ordinary  rules  of  law.  Crimes 
against  law  have  been  proved,  have  been  con- 
fessed, so  that  the  question  is  not  de  culpa^  aed 
de  pana.  What  degree  of  punishment  those 
foulu  deserve?  We  must  differ  from  him  in  opi- 
nion, That  SO  Felonies  cannot  make  aTreason, 
if  it  be  meant  of  equality  in  the  use  of  the  legis- 
lative oower;  for  he  that  deserves  death  for^ 
one  of  these  Felonies  alone,  deserves  a  death 
more  painfol,  and  more  ignominious  for  all  to« 
getfaer. 

Every  Felony  is  punished  with  loss  of  Ufe, 
lands,  and  goods ;  a  Felony  may  be  aggravated 
with  those  circumstances,  as  that  the  parliament 
with  good  reason  may  add  to  the  circumstances 
of  punishment,  as  was  done  in  the  case  of  John 
Hall,^  in  the  parliament  of  the  1  II.  4,  who,  for 
a  barbarous  murder,  committed  upon  the  duke 
of  Gloucester,  stifling  him  between  two  feather 
beds  at  Calais,  was  adjudged  to  be  hanged, 
drawn,  and  quartered. 

Batteries  by  law  are  only  punishable  bv  fin^, 
and  single  damages  to  tlie  party  wounded.  In 
the  Parliament  held  in  1  U.  4,  cap.  6,  one  8#« 
▼age  committed  a  battery  upon  one  Chedder, 
servant  to  sir  John  Brooke,  a  knight  of  the  par- 
liament for  Somersetshire.  It  is  there  enacted, 
that  he  shall  pay  double  damages,  and  stand 
convicted,  if  he  render  not  himself  by  such  n 
time.  The  manner  of  proceeding  quickened, 
and  the  penalty  doubled;  the  circumstances 
were  oinsidered,  it  concerned  tlie  common- 
wealth, it  was  a  battery  with  breach  of  privilege 
of  parliament. 

This  made  a  perpetual  act:  no  warning  to  ths 
first  offender:  and  in  the  King's  Beuch,  as  ap* 
pears  by  the  Book  Case  of  9  H.  4,  the  first  leaf, 
double  damases  were  recovered. 

My  lords,  m  this  of  the  Bill,  the  offence  is 
high  and  general,  against  the  kine  and  the  com- 
monwealth, aeainst  all,  and  the  best  of  alU  If 
every  Felony  be  loss  of  life,  lands,  and  goods  ; 
What  is  misu9er  of  ihe  legislative  power,  by  ad* 
dition  of  ignominy,  in  the  death  and  disposal  of 
the  lands  to  the  crown,  the  public  patrimony 
of  the  kingdom  ?   But  it  was  noped,  that  yonr 

•8esvol.  l,p.  161. 
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lordships  had  no  more  skill  in  tbe  art  of  killing 
meuy  than  your  worth?  aiicmtors.  My  lords, 
this  Appeal  Irom  ^au'seUvs  to  your  ancestors 
we  do  admit  of,  aiihou^b  we  do  iioi  acluiit  of 
that  Iroiu  your  lordships  to  the  peer»  of  Ireland. 

He  hath  appealed  to  thcni:  your  lordships 
will  be  pleased  to  hear,  wluU  Judgment  they 
have  already  f;i\  en  in  the  case,  that  is,  the  se- 
veral Attainders  of  Treason  in  parliament ;  after 
the  Statute  of  2o  E.  3,  tor  Treasons  not  men- 
tioned, nor  wiiliiu  that  Statute^  and  those  upon 
ti.c  tirsi  iMunders  wiibout  warning  g;iven. — 3y 
tiic  Statute  of  2o  £.  'J,  it  is  Treason  to  levy 
war  against  tlie  king;  Gumiues  and  Weston 
arterivArds  in  parliament,  in  the  1st  XL  2,  n.  38, 
^9,  adjudged  Fraiiors  for  surrendering  two  se- 
Vii-al  castles  in  France,  only  out  of  tear,  without 
eoy. compliance  w  ith  tlie  en«my;  this  not  witb> 
in  the  statute  of  Hj  £.  3. 

My  Lords,  in  the  3rd  of  Rich.  S,  John  Impe- 
rial! that  came  into  lln inland  upon  Letters  of 
Safe  Conduct,  as  an  agent  for  the  state  of  Ge- 
noa, sitting  in  tlie  eveuiug  before  bis  door,  in 
Bread-street,  (us  the  words  of  the  Itecords  are; 
*  Paulo  ante  ignitegiuni  ;*  John  Kirk  by,  and 
another  citizen,  coming  that  way,  casually  Kirk- 
by  trod  upon  his  toe,  tt  being  twilight,  this  grew 
to  a  quarrel,  and  the  auibassador  was  sluin ; 
Kirkby  was  indicted  of  lli^h  Treason,  tlie  In- 
dictment finds  all  thib,  and  that  it  was  only  done 
S€  difendendo^  and  w  about  malice. 

'i  be  Judges,  it  being  out  of  the  Statute  of  25 
£.  3,  ci>ulii  not  proceed  ;  tbe  Parliament  de- 
clared it  Treason,  an<i  Judgment  afterwards  of 
High  Treason  :  there  is  nothing  can  bring  this 
wittiin  the  suitute  of  'lb  £.  3,  but  it  concerns 
tlie  honour  of  tlie  nation,  that  tbe  public  faith 
•hould  be  strictly  kept :  It  might  endanger  tlie 
tratfic  of  the  kingdom ;  tliey  made  not  a  law 
first,  they  made  the  first  man  an  example;  this 
is  iir  the  Parliament  Itoll  3 IC  S,  n.  18,  and  Hi- 
lary Term,  3  H.  2,  rot.  31,  in  tlie  King's-Bencb, 
where  Judgment  is  pven  against  him. 

In  11  K.  2,  Trcsilian,  and  some  others,  at- 
tainted of  Treason  for  delivering  opinions  in  tbe 
subversion  of  the  law,  and  some  others  for  plot- 
ting the  like.  My  lords,  tbe  Ciise  hath  upon 
nnotber  occasion  been  opened  to  your  lordships; 
only  this  is  observable,  that  in  the  parliament 
of  the  1st  of  llcn.  4,  where  all  Treasons  are 
•gain  reduced  to  the  Statute  of  25  £.  3.  these 
Attainders  were  by  a  particular  act  coufinned 
and  mode  good,  that  the  memory  thereof  might 
be  transmitted  to  succeeding  ages,  they  stand 
good  unto  this  day  ;  the  otlVntes  there  as  here, 
were  the  endeavotu'iug  the  subversion  of  tbe 
laws. 

My  Lords,  after  the  1  II.  4,  sir  John  Morti- 
mer being  committed  to  the  Tower,  upon  sus- 
picion of  Treason,  brake  prison,  and  made  bis 
escape  \  this  no  way  witliiu  any  statute,  or  any 
Ibrnier  judgment  at  common-law  f«)r  this,  that 
is  for  breaking  the  prison  only,  and  no  other 
cause;  in  tlie  parliiuntnt  held  tlie  2  Hen.  6,  he 
was  attainted  of  Uigb-Treason  by  Bill.* 
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My  lords,  Poisoniog  it  only  morder,  yet  one 
Ridiard  Cooke  having  put  poison  into  a  pot  of 
pottage  in  tbe  k itchen  ot  tbe  bisbop  of  Kocheacer, 
wherc<if  two  persons  died,  he  is  attainted  of 
Treason,  and  it  was  enacted,  that  be  should  be 
boiled  to  death  by  tbe  statnte  of  22  H.  8,  c.  9. 
by  the  Statute  of  tbe  25 IL  8,  Eliaabeth  Barton 
the  Holy  Maid  of  Kent,  for  pretetiding  Revde^ 
tions  from  God,  That  God  was  highly  di^lees- 
ed  with  the  king,  for  being  divorced  tnmt  the 
lady  Catharine,  aiid  that  in  case  be  persisted  in 
the  separation,  and  should  many  eoother,  that 
he  would  not  continue  king  not  above  one 
month  after,  b«Mrause  this  temied  to  tbe  depriv- 
ing of  the  lawful  succession  to  tbe  crown, ebe 
is  attainted  of  Treason. 

My  lords,  all  these  Attainders,  for  ought  I 
know,  are  in  ftirce  at  this  day.  Tbe  statotee 
of  1  Hen.  4,  and  1  queen  Mary,  although  thej 
were  willing  to  make  the  Statute  of  25  £.  3, 
tbe  rule  to  the  Inferior  Courts,  yet  they  lelt  the 
Attainders  in  Parliament,  precedent  to  tliem- 
selves,  untoucht,  whertin  the  legislative  power 
ha<l  been  eiercised.  Inhere  is  nothing  in  them 
whence  it  can  be  gathered,  but  that  they  in- 
tended to  leave  it  as  free  for  the  liiture. 

My  lords,  In  all  these  Attainders,  there  wer« 
Crimes  and  OOences  against  tbe  law;  tbey 
thought  it  not  uuju>i  (circumstances  considered) 
to  heighten  and  add  to  the  degrees  of  punish- 
nient,  and  that  upon  the  (ir^t  otfender.  My 
lr>rd:i,  we  recci»4?,  as  just,  tlie  otlier  laws  nnd 
statutes  made  by  these  our  ancestors,  they  are 
die  rules  we  go  by  in  other  cases.  Why  slMKild' 
Me  differ  from  tliem  in  this  alone?  These,  my 
lords,  are  in  part  those  things,  which  have  siiti»» 
tii'il  the  Commons  in  passing  tbe  Bill,  it  is  now 
lelt  to  the  judgment  and  justice  of  your  lorct* 
ships. 

Upon  the  close  of  Mr.  St.  John's  Speech  tbe 
bause  adjourned,  nor  was  there  one  word  spoken 
but  by  master  St.  John,  only  tlie  Lord  Lieute^ 
nant  nsed  the  last  part  of  his  rhetorick,  and  by 
a  domb  eloquence,  '  Mieni6«t  ad  tidera  tefuu/ 
often  liolding  up  his  hands  towards  Ucaven,  all 
along  Mr.  St.  John's  Speech,  made  his  replies 
with  a  deep  silence. 

April  30. 
On  Friday,  the  Earl  petitioned  the  Lords  to 
be  heard  again,  alledgin?,  That  his  lawyers  bad 
not  fully  s}>oken  at  their  last  meeting,  but  this 
was  denied  him,  because  the  H(>use  of  Com- 
mons were  to  have  the  la^t  Speech,  nor  were 
they  content  to  speak  again. 

Tlie  KING'S  SPEECH  to  the  Commoks. 

Upon  this  information,  or  what  else  is  not 
known,  the  King  (it  seems,  fearing  the  incon- 
stancy of  the  Lords)  came  to  tl^  house  on 
Sutuniay,  May  1,  at  ten  of  the  clock,  and  hav- 
ing called  for  the  House  of  Commfrtis,  spake 
much  to  this  eftxrt ; 

'  That  be  had  sincerely,  without  afieetion  or 
'  partiality,  endeavoured  to  inform  himself  con- 

<  cerning  the  Lieutenant's  Cham ;  and  had,  at 

<  leiigth,  seriously  pondered  w^  binuielfy  iKKk 
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<  ooaceroiiig  tbo  Matter  of  Fact,  and  the  Mat- 
'  ter  of  Law :  and  now  it  stood  him  in  band  to 

*  clear  their  judgmeDts,  than  to  exonerate  his 
'  ovrn    coDftcience.    For  them,    he  had  two 

*  thiofp  to  dechire: 

<  First,  That  there  was  never  such  a  project, 
f  nor  had  the  lord  Straffoid  ever  offered  sach 

*  Advice,  ibr  the  transporting  of  the  Irish  Army 

*  into  England ;  so  that  in  notliing  the  Lieute-' 

*  nant  had  been  more  misunderstood  than  in 

*  tliat :  which  imputation  did  in  no  sitfaU  mea- 
'  sure  reflect  on  himseif  (the  King)  as  if  he  had 

*  intended  to  make  war  upon  bis  own  Subjects; 

*  wbich  thought  (he  said)  was  far  enough  from 

*  bis  breast,  nor  could  any  man  in  probability 

*  think  so  unworthily  of  him,  who  had  perceived 

*  how  graciously  he  had  dealt  with  his  subjects 
'  elsewhere,  that  had  deserved  a  great  deal 

*  worse. 

'  Secondly,  That  the  Deutenant  bad  never 
'  advised  him  lo  establisli  an  Arbitrary  Govem- 

*  ment ;  nor,  if  he  had,  should  be  have  escaped 
'  condign  'punishment :  nor  %vou]d  any  of  his 
*■  good  subjects  ever  think  otherwise,   unless 

*  cbey  conceived  him  either  to  be  a  Fool  or  a 

*  Tyrant;  that  be  either  could  not,  or  would 
^  not  discern  such  wickedness.    He  was  well 

*  content,  he  said,  with  that  Authority  and 
'  Power  which  God  had  put  into  his  bauds;  nor 
'  shoold  he  ever  think  it  bis  Prerogative,  to  in- 

*  trude  upon  the  propriety  of  the  subject, 

*  For  himself,  and  bis  own  conscience,  he 

*  said,  he  was  now  to  declare,  That,  in  his 

*  own  judgment,  tJiere  was  nothing  in  the  Pro- 
'  cess  against  the  Lieutenant  that  deserved  the 

*  censure  of  Treason.  Oversights  and  Misde- 
'  meanors  there  were,  in  such  a  measure,  that 
>  he  confessed  the  lord  Stnifford  was  never  wor- 
'  thy  hereafter  to  bear  any  oflice  in  his  king- 

*  doms,  no,  not  so  much  as  of  a  Constable ; 

*  but  was  to  be  answerable  for  all  his  errors, 

*  when  they  were  to  be  charged  upon  him;  ond 

*  to  this  none  of   them  should  concur  with 

*  greater  alacrity  than  himself.    That  he  hoped 

*  none  o£  them  would  deny  to  give  him  the  pri- 

*  vilege  of  the  first  f  oice,  which  was,  That  he 

*  would  never,  in  heart  nor  band,  concur  with 

*  them  to  punish  this  man  as  a  Traitor;  and 

<  desired  cnerefore,  that  they  would  think  of 

*  some  otlier  way  how  the  business  might  be 
'  composed  :  nor  should  it  ever  be  less  dear  to 

*  him  (though  with  tiie  loss  of  bis  dearest  blood) 

<  to  protect  the  innocent,  than  to  punish  the 
^  guilty.'  • 


*  **  As  soon  as  .the  earl  of  Bedford  was  dead, 
the  lord  Say  (hoping  to  receive  the  reward  of 
the  Treasurcrship)  succeeded  him  in  his  un- 
dertaking, and  faithfully  promised  the  king, 
'  that  be  should  not  be  pressed  in  the  matter 
*  of  the  earl  of  Strafford's  life:'  and  under  timt 
promise  got  credit  enough,  to  persaade  his  ma- 
.jesty  to  whatsoever  be  said  was  accessary  to 
that  business.  And  thereupon,  when  the  Bill 
was  depending  with  the  lords,  and  when  there 
was  little  suspicion  that  it  would  pass,  though 
Um  bouse  of  commooi  every  day  by  M^ssagi&s 


May  8. 

Upon  Saturday,  the  Bill  against  the  loitl 
Strafford  passed  the  lords  ;  jiliere  were  45  pre^ 
sent,  of  which  19  voiced  for  him,  and  26  against 
him.  The  greatest  part  of  bis  friends  absented 
themselves,  upon  pretence  (whether  true  or 
supposititious)  tiiat  tbey  fsared  the  multitude ; 


endeavoured  to  quicken  them,  he  persuaded 
be  king  ^  to  go  to  the  bouse  of  peers,  and  ac- 
cording to  custom  to  send  for  the  bouse  of 
cemmoos,  and  then  to  declare  himself.  That 
he  could  not,  with  the  safety  of  a  good  con- 
science, ever  give  his  consent  to  the  Bill  that 
was  there  depending  before  them  concerning 
the  earl  of  Stvafford,  if  it  should  be  brought 
to  him,  because  he  was  not  satisfit:d  in  the 
point  of  Treason :  but  he  was  so  fully  satisfied 
that  the  Earl  was  un6t  ever  to  serve  him 
more,  in  any  condition  of  employment,  that 
he  would  join  with  them  in  any  act,  to  make 
him  utterly  incapable  of  eVer  .bearing  office, 
or  having  any  other  employment  in  any  of  his 
majesty's  dominions;  which  he  hoped  would 
satisfy  them.' — ^This  advice,  upon  the  confi* 
denoe  of  the  giver,  the  King  resolved  to  follow. 
But  when  his  resolution  was  imparted  to  the 
Karl,  be  immediately  sent  bis  brother  to  him, 
beseeching  his  majesty  '  by  no  means  to  take 

*  that  way,  for  that  he  was  most  assured  it 
'  would  prove  very  pernicious  to  him;    and 

*  therefore  desired,  he  might  depend  upon  the 

*  honour  and  conscience  of  the  peers,  without 

*  bis  majesty's  interposition.'  The  king  told 
his  brother,  *-  that  he  had  taken  that  I&solu^ 

<  tion  by  the  advice  of  his  best  friends;  but 
'  since  be  liked  it  not,  he  would  decline  it.' 
The  next  morning  the  lord  Say  came  again  to 
him,  and  finding  bis  majesty  altered  in  his  in- 
tention, told  him,  '  If  he  took  that  course  be 

*  advised  bun,  he  was  sure  it  would  prevail ; 

*  but  if  he  declined  it,  he  could  not  promise  bis 

*  mtuesty  what  would  be  the  issue,  and  should 
'  hoid  himself  absolutely  disengaged  from  any 

<  tmdertaking.'  Tlie  king  observing  his  positive- 
ne^s,  and  conceiving  his  intentions  to  be  very 
sincere,  suffered  bin^lf  to  be  guided  by  him ; 
and  went  immediately  to  tlie  bouse,  and  said 
as  the  other  bad  advised.  Whether  that  lord 
did  in  truth  believe  the  discovery  of  bis  mar 
jesty*s  conscience  in  that  manner,  would  pro- 
duce the  effect  he  foretold ;  or  whether  he  ad- 
vised it  treacherously,  to  bring  on  those  incon- 
veniences which  afterwards  happehed,  I  knovr 
not:  but  many  who  believed  nis  will  to  be 
much  worse  than  bis  understanding,  bad  the 
uncharitableness  to  think,  that  he  intended  to 
betray  bis  master,  and  to  put  the  rain  of  the 
Eari  out  of  question.^-The  event  proved  very 
fatal ;  for  the  king  no  sooner  returned  from  the 
house,  than  the  House  of  Commons,  in  great 
passion  and  fury,  declared  this  last  act  of  his 
majesty's,  to  be  *  the  most  unparalleled  breach 

*  of  privilege,  that  had  ever  happened ;  that  if 

<  bis  majesty  might  take  notice  what  bills  were 
'  passing  in  either  house,  and  declare  his  own 

<  opinion^  it  was  to  forejudge  their  eouosel^ 


Tbe  Euaft  LCTTElt  to  the  Ki»o. 

Tlic  mmt  day,  tbe  King  received  ibt  ibilav* 
iof  LHter  from  tiM  Earl  i 

*  It  Imtb  been  my  grefttm  gntf  m  aB  my 
tyoablei^  lo  be  total  at  a  person  that  sbaoid 
tndeavoor  w  frtmnt»  and  set  tfaiiiffi  aana 
bctareeo  yoar  majcerf  and  yoar  pec^,  and 
to  bate  giveo  cootmel  ttuding  to  tbe  dimuiLl 


otbenme  bit  saffiaget  bad  mora  tbao  couoter- 
poMcd  tbe  vocen  for  bit  deatb. 

Maj9. 

Saodaj  aO  iba  day  the  biag  wat  reiolate 
■a? er  to  give  way  to  tbe  Bill  *  fpintt  the  lavd 
Straflbrd,  telling  them  witlial,  Itai  it  leened 
ttraage  to  bim  that  ihe  nmn  coold  aot  die,  «»- 
km  be,  and  be  ooly,  by  givijig  Seoleaoe  tbe 
kiii^s  legi&lative  way,  sbouul  ooodemo  bioL 

*  aod  tbey  should  not  be  able  to  tappiy  tbe 

*  Common  wealth  with  whoWftOoie  laws,  Miitable 

*  to  the  diteases  it  laboured  aadrr;  Ttiat  thi^ 

*  wat  the  greatest  obttructioo  of  Jattice,  that 

*  coaM  be  imaKiucd ;  That  tbey  aod  whoaocver 

*  bad  taken  tlie  kte  protest ition,  were  booad 

*  lo  maintain  the  prinleges  of  parliament,  which 
'  were  now  too  gromly  invaded  and  violated  :' 
with  many  sharp  discourses  to  that  purpose.'' 
Lwd  Oareadan. 

*  Lord  Clareddon,  in  his  Hi^t'iry  of  the  Be> 
bcUion,  (rol.  1.  p.  S57,  Oxford  8vo  ed.  1717) 
ta,v%  '*  That  when  tbe  Privy  Council  pretiea 
tbe  King  to  pMs  tbe  Bill  of  AtUtnder  tgaiast 
tba  Ean  of  Straflbrd,  saying,  *  tbere  wat  no 
other  way  to  preserve  himself  end  his  posterity 
tbaa  by  so  doing,  »ud  therefore  that  he  oogbt 
to  be  more  tender  of  the  safety  of  tbe  kingdom 
than  of  any  one  peraoo  bow  mnacent  soever:' 
bit  majesty  told  them,  *  That  what  had  been 
proposed  to  him  to  do,  was  directly  contrary 
to  his  conscience,  and  that  being  so,  be  was 
tore  they  would  not  persuade  liim  to  it,  thowh 
theoitelves  were  never  so  well  satisfied.'  To 
lat  point  they  desired  him  '  to  confer  with  bis 
Bishops,  who  they  doubted  not  would  better 
inibffli  his  conscience.'  The  Archbishop  of 
York  [Williams]  wat  at  hand ;  who,  to  bis  aigo- 
neot  of  conscience,  told  htm.  That  *  tbert  wat 
a  Privato  and  a  Public  conscience;  that  hit 
public  conscience  at  a  king  might  not  only 
dispense  with,  bat  oblige  him  to  do  that  whidn 
wat  against  his  private  conscience  as  a  man  ; 
and  that  the  question  was  not.  Whether  be 
should  save  the  Earl  of  Strafford,  but  whether 
be  should  perish  with  him ;  that  the  con* 
soicnoe  of  a  king  to  preserve  bis  kiugdom,  the 
conscience  of  a  hasband  to  preserve  his  wife, 
the  oonscience  of  a  father  to  preserve  his  chil- 
dren, (all  which  were  now  in  danger)  weighed 
down  abundantly  all  the  contidembons  tbe 
conscience  of  a  master  or  a  firiend  cuuld  sug- 
gett  to  bim  for  tbe  preservation  of  a  friend  or 
servant.'  And  by  such  unprelattcal,  ignomini- 
ous aigumants,  in  pkin  termt  advised  him'  even 
<  fur  oonscience  sake  to  pass  that  Act.'  Though 
this  bishop  acted  his  part  with  mora  prodigious 
boldnem  and  impiety,  others  of  the  same  rone- 
tion  (for  whose  learnii^  aad  tiaoerity  the  king 
and  the  world  had  greater  rtverenoa)  did  nut 
what  might  have  ksen  expected  from  their 
eaUing  ar  their  trust,  but  at  least  forbore  to 
fortify  and  confirm  a  ooatcience,  upon  the  ooo- 
iag0  *nd  piety  of  which,  tbe  tacmity  of  their 
l^ersant,  and  their  ordcr^  did  ahiohitfly  aader 


of  voor  maietty  aod  yoor  three  kingdomt. 
*  Moat  true  it  it,  that  tuch  ao  attempt  (my 


peivata  oooditioa  ooatidered)bad  baea  agraat 
nmdwnty  team|^  through  yoor  maciOQt  mvoor, 
I  was  SO  provided,  at  I  amid  not  etpact  in 
anjr  kind  to  mead  niy  fortane^  or  to  ptoasa  my 
mmd,  more  tbao  by  rcttiag  where  yoor  be— te- 
out  hand  had  placed  me;  nay,  the  >winf  it 
mott  laigbtilv  mistaken;  for  onto  your  ma- 
jesty it  is  well  known,  that  my  poor  and  bttaa* 
ble  advices  coochKied  tbll  in  tbit.  That  your 
oMJetty  should  never  be  happy,  tiU  these  were 
a  right  nndcvstanding  pioeared  batwiatyao 
and  them :  No  other  means  to  efiect  and  set^ 
tie  this  happiness,  but  by  tbe  oouosel  and  at- 
trat  of  the  parliameat ;  and  w>  way  to  pre- 
vent tbe  growing  evib  of  tbit  ttate,  bat  by 
potting  yourself  eatirtly  upon  the  foyalty  and 
good  amction  of  your  subjects. 

*  Yet  (such  it  my  mitfortone)  the  troth  fimb 
littie  credit,  the  ooatraiy  (it  teems)  geMnllj 
believed,  and  myself  reputed  the  cante  of  tba 
great  separation  betwixt  you  and  ^oor  peopk : 
Under  a  heavier  centore  than  ths,  I  am  pci^ 
toaded  no  gentleman  caa  tdfer ;  ami  sow  I 
understand,  that  the  minds  of  man  are  the 
mora  iooentcd  against  me,  aotwitbitaadiog 
your  mi^ctty  bath  deelared.  That  in  your 
princely  opinion  I  am  not  guilty  of  Troason, 
nor  •roypu  tatitficd  in  contcienoa  to  pamtfae 
Bill,  lait  brings  me  into  a  great  ttreight. 
Here  is  before  me  tbe  ruia  of  mv  cbildrea  and 
ffmily,  hitherto  untouched  ia  a6  the  braaohea 
of  it  with  any  foul  crioM.  Hero  are  before 
me  tbe  many  evilt  which  may  befol  your  ta- 
cred  person,  and  tbe  whole  kingdom,  thoald 
younelf  and  the  pariiament  be  km  tatisficfl 
tbe  one  with  the  other  than  it  neoestary  for 
the  king  and  people.  Here  aro  before  me  the 
things  most  valued,  roost  feared  by  mottal 
men,  lifo  aad  deatb:  To  say,  Sir,  there  bath 
not  been  a  conflict  within  ma  aboat  theta 
things,  were  to  make  m^rself  less  man  than 
(God  knows)  my  infirmities  will  giro  me  leave; 
and  to  call  a  destruction  upon  myself  and  my 
young  children,  where  the  intentfoas  (at  least) 
of  my  heart  have  been  innocent  of  this  great 
ofience,  (may  be  believed)  would  find  ao  caay 
oontent  from  fieth  and  Mood. 

*  But,  out  of  much  sadnem,  I  am  come  to  a 
resolution  ol'  that  which  I  take  to  be  belt  be- 
ooraiog  me,  that  is.  To  look  upoa  that  which 
is  prindpaHy  to  be  oontidered  in  ictdf,  ami 
that  is,donbt)ee>s,  tbe  prosperity  of  yoor  sacred 
Person  and  the  Cooanun'wealtb,  iafoiitely  m 
be  preferred  before  any  man  V  pnvato  iaterett ; 
And  therefore,  in  fetr  woitk,  at  I  faa««  pat 
nytcif  wholly  opoa  the  hoMV  nd  JMioe  of 


lillT] 


STATE  TRIALS^  IdCHARtssI.  \S4/&^ftfr  High  IWoM* 


[UIS 


<  my  p«Mi>  «m1  so  clearly  as  I  wish  your  nm* 
« jesty  had  been  pJeased  to  have  spared  that 

*  Dedaration  of  yours  on  Satarday  last^  and  to 

*  have  left  roe  inttrely  to  tlieir  fordsfaips ;  to 

*  now,  (to  set  your  majesty's  conscience  at 

*  liberty)  I  do  most  humbly  beseech  you,  for 

*  the  preveDtiag  of  such  misdiiefs  as  may  hep* 

<  pen  by  your  Refusal  to  pass  the  Kll,  by  this 

*  means  to  remove  (praised  be  God  I  cannot 

*  say  this  nceuraed,  but  I  confess)  this  uofbr^ 

<  tuaate  thing  forth  of  the  way  towards  that 
'  blessed  agreeroent,  which  God)  I  trust,  shall 
'  for  ever  establish  betwixt  you  and  your  sub- 

*  jects.    8ir,  my  consent  hereiti  shall  acquit  you 

*  more  to  God  than  all  the  world  can  do  be- 

*  side.    To  a  willing  man  there  is  no  injury 

*  done;  and,  as  by  God's  grace,  I  fof^ve  all  the 

*  world,  with  a  calmness  and  meekness  of  infi- 

*  nite  contentment  to  my  dislodging  soul,  so, 

*  sir,  I  can  give  the  life  of  this  world  with  all 

*  chearfuiness  imaginable,  in  the  just  acknow- 
'  ledgments  of  your  exceeding  &vours,  and  only 

*  be^  that  in  your  goodness  you  wo«ild  vouch* 
'  safe  to  cast  your  gracious  regard  upon  my  poor 
'  son  and  his  three  sisters,  less  or  more,  and  no 
'  otherwise,  than  their  unfortunate  father  shall 

*  appear  more  or  less  guilty  of  this  death.    God 

*  preserve  your  majesty,  Your  majesty's  most 

*  humble,  and  fiiithful  subject  and  servant. 

Tower,  May  9, 1641.  *  Stbafpobd.'* 


*  Hume,  in  a  Note  to  the  6th  volume  of 
his  History,  says :  "  Mr.  Carte,  in  his  Life  of 
the  Duke  of  Ormond,  has  given  us  some  Evi- 
dence to  prove,  that  this  Letter  was  entirely  a 
forgery  of  the  popular  leaders,  in  order  to  in- 
duce the  king  to  ^lacrifice  Strafford.  He  tells  us, 
thaLStrafTord  said  so  to  his  son,  the  nig^t  be- 
fore his  execution.  But  there  are  some  rea- 
sons why  1  adhere  to  the  common  way  of  telling 
this  story  :  1.  The  account  of  the  foi^ery  comes 
through  several  hands,  and  from  men  of  cha- 
racters not  fully  known  to  the  public  :  a  cir- 
cumstance which  weakens  every  evidence.  It 
is  a  hearsay  of  a  hearsay.  2.  It  seems  impos- 
sible, but  young  lord  Strafford  must  inform  the 
king,  who  would  not  have  failed  to  trace  the 
forgery,  and  .expose  his  enemies  to  their  me- 
rited infamy.  3.  It  is  not  to  be  conceived  but 
Clarendon  and  Whitlock,  not  to  mention  others, 
must  have  heard  of  the  matter.  4.  Sir  Geoi^e 
Ratcliffe,  in  his  Life  of  Strafford,  tells  the  story 
the  same  way  that  Clarendon  and  Whitlock 
do.  Would  he  also,  who  was  Strafford's  inti- 
mate friend,  never  have  heard  of  the  forgery  ? 
It  is  remarkable,  that  this  Life  is  dedicated  or 
addressed  to  yonng  Strafford,  would  not  he 
have  put  sir  George  right  in  so  material  and  in- 
terestmga  fact?" — That  this  Letter  was  a  for- 
gery is  also  stated,  and  inferred  from  argn- 
ments,  in  Carte's  Hi<>tory,  but  there  no  autho- 
rity is  given  for  the  assertion  that  lord  Strafford 
told  his  son  he  had  not  written  such  a  letter. 
When  told  by  secretary  Carleton,  that  the  king 
had  signed  the  commission  for  passing  the  Bill 
•f  Attainder,  Strafford  rose  from  his  chair  with 
mnik»  of  astonishmeot  and  horror^  and  raising 


Upon  the  veoeipt  whereof,,  and  alUr  they  bad 
wrestled  him  breathless,  at  last  tficfa*  dedit 
laonat;  being  overcome  with  such  incessant 
importunities,  he  yielded.  And  about  nine  of 
the  clock  at  night  the  King  promised  to  sign 
both  the  Bills  the  next  morning;  which  was 
acoordingly  done,  and  a  Commissioa  drawn  op 
for  his  Execution. 

The  Earl's  PETITION  to  th»  Pbers. 

The  Earl  of  Strafibrd  understanding  that  his 
majesty  had  pasMd  the  Bill,  did  humbly  peti* 
tioo  the  house  of  peers :  viz. 

'  Seeing  it  is  the  ^ood  will  and  pleasure  of 

*  God,  that  your  Petitioner  is  now  shortly  to 

*  pay  that  duty  which  we  all  owe  to  ourfhiil 

<  nature ;  he  shall  in  all  Christian  patience 
'  and  charity,  conform  and  submit  himself  to 

*  your  justice,  in  a  oomfortable  assurance  of 

*  the  great  hope  laid  up  for  us,  in  the  mercy 

*  and  merits  of  oar  Saviour  blessed  for  ever.—' 
'  Only  be  humbly  craves  to  rettiro  your  lord- 

'  ships  most  bumble  thanks  for  your  noble' ' 
^  compassion  towards  those  innocent  children, 
'  whom  now  with  his  last  blessing,  he  most 
'  commit  to  the  protection  of  Almighty  Gud, 

*  beseeching  your  lordships  to  finisli  his  pious 

*  intentions  towards  them,  and  desiring  that  the 

*  reward  thereof  may  be  fulBlled  in  you,  by 

*  Him  that  is  able  to  give  above  all  we  are  able 

<  to  ask  or  think  ;  Wherein  I  trust  tlie  honour* 
'  able  House  of  Commons  will  afford  their 
'  Christian    assistance. — And    so    beseeching 

<  yoor  lordships  charitably  to  forgive  all  hia 
'  omissions  and  infirmities,  he  doth  very  hear- 

<  tily  and  truly  recommend  your  lordships  to 
'  tlie  mercies  of  our  heavenly  Father,  and  that 

*  for  his  goodness  he  may  perfect  jfou  in  every 

*  good  work.  Amen.        Tho.  Wektwoktm.' 

The  BILL  op  ATTAINDER. 

*  Whereas  the  knights,  citizens,  *and  bur« 

*  gesses  of  the  House  of  Commons  in  this  pre- 

<  sent  parliament  assembled,  have  in  the  name 

*  of  themselves,  and  of  all  the  commons  of  £ng« 
'  land,  impeached  Thomas  earl  of  Strafford  of 
'  High-Treason,  for  endeavouring   to  subvert 

*  the  antient  and  fundamental  laws  and  govern- 

<  meiit  of  his  majesty's  realms  of  England  and 

*  Ireland,  and  to  introduce  an  arbitrary  and  ty- 
'  rannical  government  against  law  in  the  said 
'  kingdoms,  and  for  exercisine;  a  tyrannous  and 
^  exorbitant  power  over,  and  against  the  laws 

<  of  the  said  kingdoms,  and  the  liberties,  es< 
'  tates,  and  lives  of  his  majesty's  subjects ;  and 

*  likewise  having  by  his  own  authority  com- 

*  maiided  the  laying  and  assessing  of  soldiers 

*  upon  his  majesty's  subjects  in  Ireland,  against 
'  their  consents,  to  compel  them  to  obey  his 
'  unlawful  summons  and  orders  made  upon  pa- 

*  per-petitions  in  causes  between  party  and 
'  party,  which  accordingly  was  executed  upon 

*  divers  of  his  majesty's  subjects  in  a  warlike 

his  eyes  to  Heaven  exclaimed,  "  Put  not  your 
trnst  in  princes,  nor  in  the  sons  of  men,  for  in 
them  there  is  no  salvation.'* 
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*  maimrr,  within  the  wid  realm  of  Irelami ;  and 

*  in  so  doing,  did  lev^  war  against  the  king's 

*  majesty  and  Lis  liege  people  in  that  kingdom; 
'  And  bUo  for  thnt  he»  upon  tlic  unhappy  dtt- 

*  solution  of  the  last  p;irlianienr,  did  slander 

*  the  house  of  commons  V*  Ins  majc'^iy,  and  did 
'  c«*unsel  and  advise  Itis  raeje^ty,  *  Tiui  he  was 

*  <  Juose  niid  abb^ilved  from  the  rule  of  govern- 

*  *  ment,  and  that  he  bad  an  artny  iu  Ireland, 
'  <  by  wliich  he  mt^ht  reduce  this  kingdom  ;' 
^  for  whicli   he  des(.-r\'es  to  undergo  the  pains 

*  and  furft'itures  of  Hi|:li-TreaH>n. 

*  And  th^  said  Earl  hatli  been  an  incendiary 
'  of  the  wairs  betwetm  the  tM'o  kingdoms  of 
<  Engiaiid  and  iKotlaiid ;    all  which  offences 

*  have  been  sufficiently  proved  against  the  said 

*  Earl  upon  hiii  iiupeuchraent. 

*  Be  it  therefore  enacted  by  the  king's  most 
'  excellent  majesty,  and  by  the  loids  and  com- 
'  mons  in  tliis  present  pjrliament  Assembled, 
'  and  by  the  authority  of  the  saiue,  tliat  the 
'  said  Knrl  of  Straf^'onl,  for  the  heinous  crimen 

*  and  oifences  aforesaid,  stand,  and  be  adjudg* 
'  ed  and  attainted  of  High-Treason,  and  shall 

*  sofier  such  pain  of  deatli,  and  incar  the  foHci- 

*  tures  wf  hu  goods  and  chaltebi  lands,  teiie- 

*  uieut<>  and  hert'ditaments  of  any  estate  of 
'  freehold,  or  inheritance  in  the  said  kingdoms 
'of  England  and  Ireland,  which  tlie  said  Earl, 
'  or  any  other  to  his  use,  or  in  trust  for  huu, 
'  have  or  h;td  the  day  of  tlie  first  sitting  of  this 
'  parhainent,  or  at  any  time  since. 

*  Provided  •,  ihiil  no  judge  or  judges,  justice, 
'  or  justices  whatsoever,  shall  adjud(;e  or  iiiter- 
'  pret  any  act  or  thing  to  he  Treason,  nor  hear 

*  or  dctennine  uuy  treason  in  any  other  man- 

*  ner  than  he  or  tlu  y  •should,  or  oii(;ltt  to  have 

*  done  before  the  uti^kiug  ot  tliin  nt  t,  and  as  if 
'  this  act  hud  never  been  liad  ur  ni:i'vli* ;  Saving 
'  always  unto  all  and  sint^ular  ^lersnns,  bodies 

*  politjc  and  corponiie,  their  hf  irs  and  succes- 

*  sors,  others  than  the  said  Earl  and  his  hen-s, 
'and  such  as  claim  from,  by,  or  under  him  ail 
'  such  right  title  and  inttn  st  of,  in,  and  to  alt 

*  "  This  Proviso,*'  "siys  Ilu>t! worth,  "  hath 
occasioned  the  common  di«-courje  and  opinion 
that  this  juf');inent  H;:iiT)st  tiie  Earl  was  enact- 
ed never  to  l>e  drawn  into  prc-cedent."  Mrs. 
Macaulay  remarks,  "  This  Clause,  which  re- 
lates to  Jodgfs  ih  inferior  courts,  is  consistent 
with  all  the  A'^.;uiatnt5  oiged  by  xhv  Commoos 
for  the  Ugauiy  of  thtir  proctcdins^s  against 
Straff )rd.  The  statute  of  1  Ucn.  4,  c.  ir,  be- 
ing,  as  they  assert'  d,  to  <ake  away  the  parlia- 
mentary power  of  drclnration  of  treasons, 
whereby  ine  inferior  courts  receive  jurisdiction, 
and  restrain  it  to  Bill,  that  it  might  operate  no 
farther  than  to  the  particul.us  contained  in  the 
Bill.  This  clause  of  the  (.'ommons  in  the  Bill 
of  Attainder  against  Strafford,  shews  a  very 
laudable  altcntiun  to  the  prcscrvatiun  of  Pub- 
lic Liberty,  yet  it  has  been  rcpre«euted  by  mo- 
narchical writtrsythat  the  Bill  of  AttaindiT  was 
of  so  extraordinary  a  nature,  that  the  lcj;i!>latorB 
themselves  were  obllucd  to  insert  a  Clause, 
that  it  should  never  be  drawn  into  precedent." 


<  and  singular  such  of  the  said  lands,  teaeoaeais 

*  and   liereditaments,  as  he,  they,  or  any  of 

*  then  had  before  the  first  day  ol  this  present 
'  parliament,  any  thing  herein  coataiued  to  Ui« 

*  contrary  ootwiihManding. 

*  Provided,  1'uat  the  passing  of  tliis  present 
'  Act,  or  his  majesty \  assent  theveuutu,  fchall 
'  not  be  any  determiuation  of  this  present  sea* 
'  sioMs  of  parhament ;    But  that  tliis  present 

*  sessions  of  parliament,  and  all  bills  md  mat- 
'  ters  ikliatsoevcr  depending  in  parhament,  and 
'  not  fully  enacted  or  determined,  and  all  sU- 
'  tutes  and  acts  of   parhament,  which  ha«o 

*  their  continuance  until  the  eud  of  this  pre* 
'  sent  session  of  parhament,  shall  remain,  coo- 

*  tioor,  aud  be  iu  full  force  as  if  this  met  L^d 
'  uot  been.* 

The  Kiyc's  LETIEtt  on  belialf  of  tLe  Earl 

of  ^IRAIPORD. 

The  dny  following,  the  King  wrote  tliis  let- 
ter to  the  Lords  on  the  behalf  of  ttie  Earl  of 
Strafford,  and  sent  it  by  the  Prince*. 

*  My  Lord-* ;  T  di  I  yesterday  sntisff  the  jus- 

*  lice  of  the  kliiudoiii*,  bv  papain;:  tlie  fiUlof  Ai- 

<  tainder  aguin:>t  the   £arl   of  hiralTord;    lot 

*  mercy  bcMig  us  inherent  and  )n»eparal>le  to  a 

*  king  as  justice,  I  de>ire  at  thi?  tnue  in  soiue 

*  measure  to  shew  that  likewiM*,  by  sutTcriu^ 

*  that   unfuriunate  man  to   fnltil  the  natural 

*  course  of  his  life  in  a  close  imprisonment ; 

*  Yet  so,  if  ever  he  make  ilie  least  offer  U>  es- 

*  cape,  or  offer  directly, or  indirectly,  to  meddle 

*  in  any  sort  of  public  business,  especially  with 
'  me,  either  by  message  or  letter,  it  shall  co^t 

*  him  bis  life,  without  further  process ;  This  if 

*  it  may  l)e  done  without  the  disco ntenunent  of 

*  my  people,  \\:\\  be  an  unspeaknhle  content- 

*  luciit  to  me ;    to  which  end,  as  in  ,the  first 

*  place,  I  by  this  Litter  do  earnestly  desire 
'  Your  appro hni ion,  and  to  endear  it  more, 
'  lKi\e  clio&en  him  to  carry  it,  tfiat  of  all  yunr 
^  house  is  most  dear  to  me ;    So  I  dt^ira  that 

*  by  a  Conference,  you  will  endeavour  to  gise 
'  the  House  of  Commons  contentment,  as»ur<« 
'  ing  you  that  the  exercise  of  mercy  is  no  more 

*  pleading  to  me,  than  to  see  both  houses  of 

*  parliament  consent  for  my  sake,  that  I  should 
'  moderate  the  severity  of  the  law  in  so  import- 

*  ant  a  case. — 1  will  not  say,  that  your  coni« 
'  pWing  with  me  in  this  my  intended  mercy, 
'  shall  make  me  more  willing,  but  certainly  it 
'  will  make  me  more  cbearful,  in  granting  your 
'just  grievances.     But,  if  no  less  than  his  life 

*  can  satisfy  my  people,  I  must  say,  lUt  Jh$^ 

*  titia.    Thus  again,  recommending  the  consi- 

*  Burnet  says,  ''  That  he  was  told  by  Uol- 
lis  himself,  wiiuse  sister  Strafford  liad  married, 
that  he  drew  up  a  Petition  for  Strafford,  and  a 
Speech  for  the  King  to  make  to  both  Jiooses  in 
his  favour ;  that  the  Queen  not  only  prevented 
the  King's  going  to  tlie  parUameot,  and  chang- 
ed the  Spec*ch  into  a  Message,  but  prevailed 
with  him  to  add  tlie  postscript  *  If  he  must  die. 
'  ^q:  ""    Bumct>  liuu  of  hu  0«in  line. 
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^  \  deration  of  m^  iotention  to  yoo»  I  reaty  jour 
'  unalterable  and  affectionate  friend, 
*  WbitebalJ,  11th  May,  1641.    Cha&lk  H.' 

*  P.  S.  If  he  must  die,  it  were  charity  to  re- 

*  piieve  bim  till  SAturdav/ 

The  Earl's  EXECUTION. 

On  Wednesday,  May  12th,  the  Earl  haviog 
mounted  the  Scaffold*,  he  made  his  obei- 
sances, and  began  to  take  his  last  farewell  of 
his  friends,  who  appeared  much  more  (^ocero- 
ed  than  himself:  and  observing  his  brother,  sir 
George  Wentworth,  to  w/eep  e;(cessively, 
^  Brotlier,'  said  he,  with  a  chearful  briskness, 

*  What  do  you  see  in  me  to  deserve  tliese 
tears  ?  Doth  aoy  indecent  fear  betraj  iu  me  a 
f;pilt,  or  my  innocent  boldness  Any  atheism  ? 
Think  now  that  you  are  accoropanymg  me  tlie 
third  time  to  my  marriage-bed:  Never  did  I 
throw  off  my  clothes  with  greater  freedom  and 
content  than  in  this  preparation  to  my  grave : 
That  stock  (pointing  to  the  block^  must  he  my 
pillow  ;  here  shall  I  rest  from  all  my  labours : 
No  thoughts  of  envy,  no  dreams  of  treason, 
jealousies  or  cares  for  the  king,  the  siate,  or 
myself,  shall  interrupt  this  easy  sleep ;  there- 
fore, brother,  with  me,  pity  those  who,  besides 
their  intention,  have  made  me  happy ;  rejoice 
in  iby  happiness,  rejoice  in  my  innocence/ 

Then  kneeling  down,  he  made  this  Protesta- 
tion :  <  I  hope,  Gentlemen,  you  do  not  tltink  that 
>eitber  the  fear  of  loss,  or  love  of  reputation,  will 
suffer  me  to  bely  God  and  my  own  conscience 
at  this  time.  I  am  now  in  the  very  door  going 
out,  and  my  next  step  must  be  from  time  to 
eternity,  either  of  peace  or  pain :  To  clear  my- 
self betore  you  all,  I  do  here  solemnly  call  God 
to  witness,  I  am  Not  Guilty,  so  far  as  I  can  un- 
derstand, of  tl)e  great  Crime  laid  to  my  charge, 
iiar  have  ever  liad  the  least  inclination  or  inten- 
tion to  damnify  or  prejudice   the  King,  the 

^  '    «     ■! I  I  I  I        ■  .M 

♦  «  On  Wednesday,  May  12th,"  sf^s  Ken- 
iiett,  "  tiie  Earl  was  brought  to  the  Scaffold 
upon  Tower-hili ;  as  he  passed  near  the  lodg^ 
ings  of  tite  Archbishop  of  Canterbury  (whom 
he  had  desired  by  a  message  to  be  at  the  win^ 
(dow  and  to  bless  him  as  he  went  jto  execution) 
he  looked  up,  and  bowing  said,  '  My  lord, 
'  your  prayers  and  your  blessing/  The  Arch- 
bishop Jifb  up  his  hands  for  the  si^n  of  bestow- 
ing both,  but  was  so  overcome  with  grief  that 
be  fell  back  in  a  swoon ;  the  Earl  bowed  again, 
imd  said,  '  Farewel,  my  lord,  God  protect 
^  your  innocfucy.'  Many  of  the  spectators 
observed,  that  he  walked  more  like  a  general, 
«t  the  head  of  an  army,  than  like  a  condemned 
jman.  The  Lieutenant  desired  him  to  take 
coach,  for  fear  tbe  people  should  rush  in  upon 
hini  and  tear  him  in  pieces :   *  No,*  said  he, 

*  Master  lieutenant,  I  dare  look  death  in  the 

*  fiice,  and  I  hope  the  people  too.    Have  you 

*  a  care  tliat  I  do  not  escape,  and  I  care  not 
'  how  I  die,  whether  by  the  hand  of  the  execu- 
<  tioncr,  or  the  madness  and  fury  of  the  people, 

*  if  that  may  give  (hem  betitec  oootaat ;  it  is  all 

*  one  to  me/  ? 

VOL.  III.  I 


State,  th^  Iaws,  or  the  Beligion  of  this  King- 
dom ;  but  with  my  best  endeavours  to  serve 
all.  and  to  support  all ;  So  may  God  be  mti^ 
ciful  to  my  soul  V 

Then  nshig  gp,  he  said,  he  desired  to  spealt 
somethiug  to  the  People,  but  was  Afraid  be 
should  be  beard  by  fetv,  in  regard  of  tlie  noise: 
but  having  first  fitted  ^himself  to  the  block,  and 
rising,  again  he  thus  addressed  himself  to  th« 
spectators. 

*  My  Xiord  Primate  of  Ireland,  and  my  lords, 
'  and  the  rest  of  these  noble  gentlemen ;  U  is  a 
'  great  comfort  to  me  to  have  your  lord-^faips  by 
'  me  this  day,  because  I  have  been  known  to 

*  you  a  long  tiaie,  and  I  now  desire  to  be  heand 

<  a  few  woi^s.  I  come  here,  by  the  good  will  and 
'-pleasure  of  Almighty  God,  to  pay  tiiat  last 
'  debt  I  owe  to  sin,  which  is  Death;  and  by 
^  the  bles!»ing  of  that  Gad,  to  rise  again  through 
'  the  merits  of  Jesus  Christ  to  righteousness^ 

*  and  life  eternal/  [Here  be  was  a  little  intei- 
lupted.    . 

'  My  lords,  I  am  come  hither  to  submit  to 

*  that  Jud^ent  which  hath  passed  against  me; 
'  I  do  it  with  a  very  quiet  and  contented  mind; 
'  I  thank  God  I  do  freely  forgive  all  tIte  world; 

*  a  forgiveness  that  is  not  spoken  from  the  teeth 

*  outward,  (as  they  say)  but  from  the  very 

<  heart :  I  speak  it  in  the  presence  of  Almighty 
'  God,  before  whom  I  stand,  that  there  is  not  a 
'  displeasing  thought  arising  in  me  towards  any 
'  man  living.     I  thank  God  I  can  say  it,  and 

<  truly,  too,  my  conscience  bearing  me  witness, 

*  that  in  all  my  employments,  sioce  I  had  tha 

<  honour  ti>  serve  his  mmesty,  I  never  had  anjr 

<  thing  in  the  purpose  of  my  heart,  but  what 

<  tended  to  the  joint  and  individual  prosperity 

*  of  king  and  people,  although  it  hath  been  wf 

<  ill  fortune  to  be  misconstrued. 

'  I  am  not  the  first  that  hath  suffered  in  this 
'  kind ;  it  is  the  common  portion  of  us  all,  while 
'  we  are  in  this  life,  to.err ;  righteous  juUgmenC 
'  we  must  wait  for  in  another  place,  for  here 

<  we  are  ^etn  subject  to  be  misjudged  one  of 

<  another.  Inhere  is  one  thing  tluu  I  desire  to 
'  free  myself  of,  and  I   am    very    confidei^ 

*  (speaking  it  now  with  much  chearfuliiess)  Uia^ 
'  I  lihaU  obtain  your  Christian  charity  in  the 

<  belief  of  it.  I  was  so  far  from  being  against 
'  Parliaments,  that  I  did  always  think  tbe  Par^ 

*  liaments  of  England  were  the  most  happy  con<» 
'  stitutions  that  any  kingdom  or  nation  lived 
'  under,  and  the  best  means,  under  God,  t^ 
'  make  the  king  and  people  happy. 

'  For  my  death  I  here  acquit  all  the  worh^ 
'  and  beseech  tlie  God  of  heaven  lieartily  to 

*  forvive  them  that  contrived  it,  thouj^h  in  tht 

*  ioteittions  and  purposes  of  my  heart  I  am  No| 

*  Guilty  of  what  I  die  for:  Aud,  my  Lord  Pri* 

*  mate,  it  is  a  great  comfort  for  me,  that  his 

*  ms^e»ty  conceives  me  not  meriting  so  severe 
^  and  heavy  a  punishment, as  is  the  utmost  eie^ 
'  cution  of  this  Sentence.    I  do  infinitely  re» 

<  joice  in  this  mercy  of  his,  and  I  beseech  God 

<  to  return  it  into  his  own  bosom,  that  be  may 

*  find  mercy  when  he  stands  most  in  need  of  it. 

*  I  wish  this  king^kras  all  tbe  pro^peoty  and 
3  B 
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*  hH\^'/^nfy^  in  ll»e  wr-rW  :  I  diH  k  Utuij,  and 
/  DOW  dvi  tc.  It  IS  mj  «i9ii.     I  do  most  hmu\Aj 

*  mommc-ud  this  to  ererj  one  who  hears  me, 
'  and  desire  \\h:J  would  lay  tlifir  bands  upon 

*  their  hearts  and  ciu.^i.Ur  seriously,  whether 
'  the  bepuiutjig  of  the  liappineM  and  reforma- 
'  rion  ol  a  kingdom  «liould  be  written  in  letter* 
'  or  bl'Kxl ;  ^ou^.fler  thin  when  you  are  at  )our 

*  h'ltnet,  and  Itt  roe  (^e  ne\er  so  unhappy,  as 

*  that  tlie  lease  drop  ot'  my   b!oi>d  should   ihk. 

*  up  in  judgment  again,  t  aiiy  one  of  you  :  but 

*  I  Ic  ar  you  are  in  a  wrung  way. 

•  My  Lords,  I  have  but  one  word  more,  and 
'  with  that  I  ohm II  end.  I  profess  that  I  die  a 
^  true  and  obedient  son  to  the  Chun-h  cf  £n^- 

*  huid,  wheri'in  I  was  bom,  and  in  which  1  was 

*  bred.     Pc:«ce  and  prosperity  be  e^er  to  it. 

*  It  hath  been  objected,  il*  it  were  an  ohjec- 

*  tion  worth  ihe  answering.  That  1  hare  been 

*  inclining  to  Popery ;  hut  I  say  truly  from  my 
'  heart,  that  from  the  time  that  I  was  91  years 

*  of  age,  to  thi*  present,  goini;  now  upon  49,  I 

*  never  had  in  my  heart  to  doubt  of  this  Reli- 

*  gion  of  the  ('hur<  h  of  England,  nor  ever  had 

*  any  man  the  boldness  to  tup;;!est  any  such 
'  thing  to  me,  to  the  best  of  my  remembrance. 

*  And   so  bt'ing  reconciled   by   the   merits  of 

*  Je»us  Christ  uiy  Saviour,  in»o  who^c  bo^nni  I 
'  hope  1   fltall  shortly  be  p-.ithcrcd,   to  thiac 

*  eternal  lmppint'»<«(»  wIjIlIi   ^I.Hll  nc\rr  Wwt- 

*  end  ;  I  desire  heartily  the  fbruivencss  of  f\  t  j  v 
'man  for  any  rash  or  unadvised  word>,  or  any 
'  thing  done  Bnii^s.  And  so,  n^y  LoriN  :uiil 
•Gentlemen,  farewell;  farewell  all  tillilg^   of 

*  this  world, 

'  I  desire  that  you  would  be  !^i!(nr,  and  join 

*  with  me  iir  prayer, and  I  trust  in  (>od  we  shall 

*  nil  meet  and  live  eternally  in  Hejivm,  there  to 

*  receive  the  accomplishment  of  ull  haj»|iitess; 

*  where  every  tear  shall  he  wiped  away  from 
'  our  eyes,  and  evr ry  sad  ihoucht  from  our 

*  hearts  :  And  so  God  hles«»  this  kingdom,  and 

*  Jesus  have  mercy  on  my  snul !' 

Then  turning  himself  about,  he  saluted  nil 
the  nohlenien,  and  took  a  snUnm  leave  of  all 
consider  I ble  persons  upon  the  scaffold,  giving 
them  his  hnncl. 

After  that,  he  said,  '  Gentlemen,  I  would 

*  say  my  Pr.ivers,   and  inirear  you  alf  to  pray 

*  with  me,  and  for  me ;'  then  his  Chaplain  laid 
the  Book  of  Common-Prayer  upon  the  chnir 
before  him  as  he  knee  led  down,  on  which  he 
I  frayed  almost  a  quarter  of  an  hour,  and  then 
as  long,  or  longer,  without  the  Book,  and  con- 
cluded, with  the  I^rdV  Prayer. 

Standing  up,  he  j«pics  liis  brother,  sir  George 
Went  worth,   and   calls    hi<n   to    him,    saying, 

*  Brother,  we  must  part ;  remember  me  to  my 

*  sister,  and  to  mv  wife,  and  c:irry  my  lile~*ii'g 

*  to  my  S'm,  and  chanre  him  tl«at  he  leiir  (»od, 

*  and  continue  an  'ihedient  son  to  tlie  (.  hurch 

*  of  England,  Rtid  warn  him  that  lie  bear  no  pri* 
'  vate  gru<*pe,  or  rr^enge,  toward  any  man 
■  conce<ning  nje;  and  hid  liin  beware  that  he 

*  meddle  not  with  cliurch-living*,  f  »r  that  will 
'  prove  a  moth  and  c  mker  to  hitn  in  his  estate; 
<  and  wish  hiox  to  content  himself  to  be  a  ser- 


'  vant  to  his  coontry,  not  aiming  at  higher  pre* 
'  ferments. 

*  AUurA  To  his  son,  Mr.  Wentworth,  he 
'  commends  himself,  and  gives  him  cfaatxf  to 
'  ^ene  ks  God,  to  submit  to  bi^  king  wit^^ail 
'  fjith  and  allegiance  m  thiop  t^oporal,  to  the 
'  church  ill  llnwz,^  spiritual;  char^eth bun  again 
'  and  again,  as  he  wij  aoswtr  it  lo  him  in  hca- 

*  ren,  ne»«.r  \u  n.eddle  witS  ilie  pair  mooy  o( 

*  li.e  church:  fur  if  he  did,  it  wr.tdd  be  acaaker 

*  lo  eat  up  the  rust  of  h.»  e-Ute.' 

*  Carry  my  hlcsvin^s  al»o  lo  my  daughters 
'  Anne  and  Arabella,  charge  them  to  serse  and 
'  fear  God,  and  he  »dl  bU»^  them;  not  forget- 
'  tmg  my  little  Infant,  who  yet  knows  neither 
'  good  nor  evd,  and  cannot  speak  for  itself;  God 

*  speak  for  it  and  hkss  it.*    '  Now,' said  be, '  I 

*  have  nigh  done ;    one  stroke  will  make  my 

*  wife  bus  band.  es!>,  my  dear  children  fatherless, 
'  and  my  po<>r  M-rvnnts  ma&ttrteas,  and  \\\]\  se- 
'  parale  me  fr  in  nt>  <lear  brother,  and  all  my 
'  friends ;  but  let  God  be  to  you  and  them  all 

*  in  all.' 

After  tliiifi,  going  to  take  olT  his  doublet,  and 
to  make  hmiself  ready,  he  >aid,  '  IthajtkGod 
'  I  am  not  afraid  oi  death,  nor  daunted  with 
'  any  lii^coumgtmcnt  riMng  from  any  fears,  but 

*  do  as  cheurfully  put  oJF  my  doublet  at  this 

*  time,  as  ever  I  did  «hen  I  went  to  bed.'  Then 
he  put  otf  his  dnnbier,  wound  up  his  hair  with 
\\\b  handi,  and  ^-nt  on  a  white  cap. 

1  hen  he  cnlled,  *  \N  here  is  t!»e  man  that  is  to 

*  do  this  last  olhcer'  (meaning  tho  Executioner) 

<  cull  hi'n  to  me;*  When  he  came  and  asked 
him  forgiveness,  he  told  him,  he  forgave  htm 
and  all  the  world.  Then  knee  ling  do\%n  by  the 
bl'>rk,  he  went  to  prayer  ufsain  himself,  tl  e  Pri- 
mate of  Irehtnd  km i  ling  on  the  one  side,  anel 
the  MiniMer  on  tlie  cither  :  to  the  whicn  Minis- 
ter, after  prayer,  he  turned  hiutself,  nnd  spake 
some  few  word*' softly,  having  l.i«>  hands  til. eel 
up,  and  cl<»Kcd  with  the  Mini>ter\  hands. 

Tlien  bowing  him^elr  to  lay  his  head  npon 
the  blo(k,  he  told  the  Executioner,*  Ihat  he 

<  would  first  lay  down  hi^  head  to  try  the  iitness 
'  of  the  block,  and  take  it  up  agHin  btfore  be 
'  would  l.iy  it  down  for  giMid  and  all;*  and  so  he 
did  :  and  before  he  laid  it  d<>wti  again,  he  told 
the  Executioner,  that  he  wf>uld  tiivt  him  warn- 
ing m  hen  to  strike  by  stretching  forth  his  hands, 
and  presently  layin<j  <lo««n  his  neck  iip»n  the 
block,  and  stre trhir.g  forili  his  h.i.  ds,  tne  Exe- 
cutioner ♦-truck  «>flr  hn-  head  ut  ine  blow;  and 
taking  it  up  m  his  haiid,  shewed  it  to  all  the 
people,  and  sai ',  *  God  save  the  king.'* 

*  '*  And  so  ft-lt  this  noMe  Eurl,  who  if  his 
Master  could  have  ^aved  htm,  miuht  ha«e  been 
able  to  «ave  his  Ma-tr:  This  ««as  indeed  >tie 
blow  that  by  degrees  i cached  up  to  the  king's 
ov^n  he<id.  Take  Ins  chumctt  r  tUu^  given  by 
the  lord  CI  *rendon.      *  1  hus  tt  II  the  greatest 

*  subject  ill  power,  and  little  infeiior  to  any  in 
'  tnrtune,  that  wa.«  at  thit  time  in  any  of  tlie 

*  t^ree  kingd*  ms;  who  conid  well  remember 
'  the  time  when  he  led  those  people  who  toen 
'  pursued  him  to  his  grave.     Uc  wjis  a  man  of 
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His  body  was  afterwards  enibalined,  and  ap- 
lointed  tu  be  carried  into  Yorkshire^  there  to 
le  buried  amougst  his  ancestors. 


An  ACT  for  Reversing  the  Earl  of  Straf- 
roRiVs  ATTAINDER.* 
*  Wbereasi 'J'homas  late  Earl  of  Strafford  was 
^  impeached  uf  lli^h  Treason,  upon  pretence  of 

*  endeavouring  CO  suhvertthefundami^nta)  laws^ 
'  and  called  to  a  public  and  solemn  Arraign- 

*  nicnt  and  Trial  before  the  peers  in  parlianiejit, 
'  where  he  made  a  particular  Defence  to  every 

*  Article  objected  against  him ;  ginsomuch  that 

*  the  turbulent  party  then  seeing  no  hopes  to 
'  effect  their  unjust  designs,  by  any  ordinary 
^  way  and  method  of  proceeding,  did  at  last  re- 

*  solve  to  attempt  the  Destruction  and  Attain- 

*  der  of  the  said  Earl,  by  an  Act  of  Parliament, 

*  to  be  therefore  purposely  made,  to  condemn 

*  him  upon  Accumulative  Treason,  none  of  the 
'  pretended  Crimes  being  Treason  apart,  and  so 
«  could  not  be  in  the  whole,  if  they  had  been 
«  proved,  as  they  were  not:  and  also  judged 
«  him  guilty  of  Constructive  Treason,  (that  is, 
«  of  levying  war  against  the  king)  though  it  was 
'  only  the' commanding  an  Order  of  tlie  Council 

*  great  parts,  and  extraordinary  endowments  of 
'  nature,  not  unadorned  with  some  addition  of 

*  art  and  learning.' "    Kennett. 

The  following  are  the  amiable  and  sound  re- 
flections of  Mr.  Fox  on  this  transaction  :  "  The 
prosecution  of  lord  Stmfford,  or  rather  the 
manner  in  whicli  it  was  carried  on,  is  less  justi- 
fiable" (than  the  regulations  proposed  by  the 
Parliament  in  regard  to  the  Militia).  <*  lie 
was  doubtless  a  great  delinquent,  and  well  de- 
served the  severest  punishment ;  but  nothing 
short  of  a  clearly  proved  case  of  self-defence 
can  justify,  or  even  excuse,  a  departure  from 
the  sacred  rules  of  criminal  justice.  For  it  can 
rarely  indeed  happen,  that  the  mischief  to  be 
apprehended  from  suffering  any  criminal,  how- 
ever guilty,  to  escape,  can  be  equal  to  that  re- 
sulting from  the  violation  of  those  rules  to 
which  the  innocent  owe  the  security  of  all  that 
is  dear  to  them.  If  such  cases  have  existed, 
they  must  have  been  in  instances  where  trial 
jbas  been  wholly  out  of  the  question,  as  in  that 
of  Cssar,  and  other  tyrants;  but  when  a  man 
is  once  in  a  situation  to  be  tried,  and  his  person 
in  the  power  of  his  accusers  and  his  judges,  he 
can  no  longer  be  formidable  in  that  degree 
which  alone  can  justify  (if  any  thing  can)  the 
violation  of  the  substantial  rules  of  criminal 
proceediniTS."  Introductory  Chapter  to  the 
History  of  the  early  part  of  the  reign  of  James 
the  ^d.  4to  ed.  p.  10. 

One  of  the  most  candid  representations  which 
have  been  exhibited  of  the  Character  of  lord 
Strafford,  proceeds  from  the  pen  of  Mrs. 
Hutchinson,  who  thus  expresses  herself  in  her 
Memoirs  of  the  Life  of  Colonel  Hutchinson : 
•*  There  were  two  abo%'e  all  the  rest,  who  led 
the  van  of  the  King's  Evil  Counsellers,  and 
these  were  Laud,  archbishop  of  Canterbury,  a 
ftUow  q(  mean  sxtraciion  and  airogant  pride, 


'  Board  in  Ireland,  to  be  executed  by  a  Serjeant 
'  at  Arms  and  three  or  four  soldiers,  which  was 

*  the  constant  practice  of  the  deputies  there  for 

<  a  long  time.     To  the  which  end,  I  hey  having 

<  first  presented  a  Bill  for  this  intent  to  the 

*  House  of  Commons,  and  finding  there  more 

*  opposition  than  they  expected,  they  caused  a 

*  multitude  of  tumultuous  persons  to  come  dowu    , 
'  to  Westminster,  armed  with  swords  and  staves, 

*  and  to  fill  both  the  Palace  Yards,  and  all  the ' 

<  approaches  tp  both  houses  of  parliament,  with 

*  fury  and  clamour,  and  to  requiie  '  Justice, 

*  *  speedy  Justice,'  against  the  Eiu-l  of  Straffurd; 
'  and  huvtog  by  those  and  other  undue  practices 
'  obtained  that  Bill  to  pass  the  House  of  Com* 

*  mons,  they  caused  the  Names  of  those  reso* 
Mute  gentlemen,  who  in  a  case  of  iiino^^enl 

*  blood  had  freely  discharged  their  consciences^ 

*  being  59,  to  be  pof^ted  up  in  several  |)laces 

*  about  the  cities  of  London  and  Wtslnunbter, 

*  and  sti'ed  tliem  "  Straffordians,"  and  Enemies 

*  to  their  Country ;    hoping  thereby  to  deliver 

*  them  up  to  the  fury  of  the  people,  whom  ihej 

*  had  endeavoured  to  incense  against  them* 
'  And  then  procured  the  said  Bill  to  be  sent  up 

*  to  the  house  of  peers,  where  it  having  some 

and  the  earl  of  Strafford,  who  as  much  out* 
stripped  all  the  rest  in  favour,  as  he  did  in 
abilities,  being  a  man  of  deep  policy,  sU  rn  re- 
solution, and  ambitious  zeal  to  keep  up  the 
glory  of  his  own  greatness.  In  (he  beginning 
of  this  king*s  rciun,  this  man  had  been  a  strong 
assertor  of  the  Liberties  of  the  People,  among 
\\hom  he  had  gained  himself  an  honuurable  re* 
putation,  and  was  dreadful  to  the  Court  Party, 
who  thereupon  strewed  snares  in  his  way,  ana 
when  they  found  a  breach  at  his  ambition,  his 
soul  was  that  way  entered  and  captivated. 
He  was  advanced  first  to  be  Lord  President  of 
the  Council  in  the  North,  to  be  a  Baron,  after, 
an  Earl,  then  Deputy  of  Ireland,  the  nearest 
to  a  favourite  of  any  man  since  the  death  of 
the  duke  of  Buckingham,  who  was  raised  by 
his  first  master,  and  kept  up  by  the  second, 
upon  no  account  of  personal  worth,  or  any  de- 
serving abilities  in  him,  but  only  upon  violent 
and  private  inclinations  of  the  princes.  But 
the  earl  of  Strafford  wanted  not  any  accoin* 
plishinent^  that  could  be  desired  in  the  most 
serviceable  minister  of  state.  Besides,  he  hav- 
ing made  himself  odious  to  the  people,  by  his 
revolt  from  their  interest,  to  that  of  the  op- 
pressive court,  he  was  now  obliged  to  keep  m^ 
his  own  interest  with  his  new  pnrty,  by  all  tte  ^ 
malicious  practices  that  pride  and  revenge 
could  inspire  him  with.'*  P.  60,  69,  Mem.  of 
Col.  Hutchinson,  by  his  Widow. 

How  different  this  from  the  arrogant,  undi* 
gested,  and  scarcely  human  scurrility  of  Mrs. 
Macaulay,  who,  after  telling  us  in  the  text  of 
her  diatribe  against  Strafford,  that '  the  badness 
of  his  heart  had  corrupted  his  judgmet it,^  sug- 
gests in  a  note,  that  it  was  rather  the  badness 
of  his  judgment  which  had  corrupted  his  heart! 

♦  See  Luders's  '*  Observations  on  the  Law  of 
High  Treason/'  99,  lOa 
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*  time  reste<l  under  greater  ddiU  raiioii ;  at  last, 

*  iu  a  time  when  a  great  part  of  the  peers  weie 
'  absent  by  reason  of  the  tumults,  and  many  ot 

*  th«we  who  were  present  protected  against  it, 

*  the  said  Bill  pas^^ed  the  house  of  peers  :    and 

*  at  length  his  majesty,  tiie  late  king  Charles  1, 

*  of  glorious  memory,  granted  a  Commission  ft>r 

*  giving  his  royal  assent  thereunto  ;    which  ne- 

*  vcrtheless  was  done  by  bis  said  majesty  with 
*■  exceeding  great  sorrow  then,  and  ever  remem- 

*  bered    by    him  with  uneipressible   grief  of 
'  heart;  and  out  o^  his  majesty's  great  piety,  he 

*  did  publicly  express  it,  when  his  own  sacred 
<  lirie  was  taken  away,  by  the  most  detestable 

*  traitors  that  ever  «  ere. 

'  Fur  all  tvhich  Causes,  he  it  declared  and 

*  enacted  by  the  king's  mobt  excellent  majesty, 

*  by  and  with  the  advice  and  consent  of  the 
^  lords  spiritual  and  temporal,  and  commons  in 

*  this  present  parliament  assembled,  Tliat  tbe 

*  Acf,  intituled,  *  An  Act  for  the  Attainder  of 

*  *  Thomas  Earl  of  Strafford,  of  High  Treason,' 

*  and  all  and  every  Clause  and  Article,  and 

*  thing  therein  contained,  being  obtained   as 

*  aHorrsaid,  is  now  hereby  repealed,  revoked, 

*  a'nd  reversed. 

<  And   to  the  .end  that  right  be  done  to  the 

*  memory  of  the  deceased  Karl  of  Strafford  albre- 

*  said,  be  it  further  enacted.  That  all  records 
''niyl  proceeding^)  of  parliament,  relating  to  the 

*  said  Attainder,  be  wholly  canceilctl  and  taken 

*  off*  the  file,  or  otherwi>e  defaced  and  oblittr- 

*  ated  ;  to  the  intent  the  same  may  not  be  visi- 

*  hie  in  after- ages,  or  brought  into  example,  to 
•"the  prejudice  of  any  perbon  ^»  hatsrjeve  r. 

<  Pro\ided,  Thni  ilris  Act  shall  not  extend  to 

*  the  future  questioning  of  any  person  or  per- 

*  sons,  however  concerned  in  liiis  business;  or 

*  who  had  any  hand  in  the  tumults,  or  disorderly 

*  procuring  the  act  aforesaid  ;  any  thing  herein 

*  contained  to   the  contrary  thereof  uutwith- 

*  standing.' 

A  Copy  of  the  Paper  posted  up  at  the  corner 
of  the  wall  of  Sir  William  Drunknrd*s  h«nise, 
in  (he  Old  Palace-yard,  in  Westkiinster, 
Monday  May  3, 1641. 

•*  The  Namfs  of  the  STRArronoiANS  ported. 
**  1.  Lord  Digby ;  2.  Lord  Com;  ton;  3.  L/ird 
Buckhurst;  4.  Sir  Robert  llatton  ;  5,  Sir  Tho- 
mas Fansli:iw  ;  6.  Sir  Kiiward  Alford ;  7.  Sir 
Nicolas  Sliming;  8.  Sir  Thomas  Danby;  9.  Sir 
George  Wcntworth  ;  10.  Sir  Peter  Went  worth  j 
II.  Sir  Frederick  Cornwallis;  12.  Sir  William 
Carnaby;  13.  Sir  Richard  Winn ;  14.  SirJarvis 
Clifton;  15.  Sir  William  Wiihrington ;  16.  Sir 
William  Peunyman;  IT,  Sir  Patrick  Curwcnt; 
18.  Sir  RirhardLee;  19.  Sir  Henry  Slingsby; 
?0.  Sir  William  Portman ;  21.  Mr.  Jar\'it 
Hollisj  22.  Mr.  Sydney  Godolphin;  23.  Mr. 
C«ioke;  24.  ^Ir.  Coventry;  25.  Mr.  Benjamin 
Weston;  26.  Mr.  William  Weston;  27.  Mr. 
Selden  ;  28.  Mr.  Alford :  29.  Mr.  Lloyd  ;  30. 
Mr.  Herbert;  31.  Captain  Digby;  32.  Serjeant 
Hyde;  33.  Mr.  Taylor;  34.  Mr.  Griffith;  35. 
Mr.  Scawen;  36.  Mr*  Bridgemait;  37.  Mr.  Fct^ 


tipta^s;  38.  Dr.  Turner ;  39.  Captahi  Charles 
Price;  40.  F>r.  Parry, Civilian;  41.  Mr.  Arun- 
del; 49.  Mr.  Newport;  43.  Mr.  Bolhome; 
44.  Mr.  Noel;  45.  Mr.  Kirton ;  46.  Mr.  Pol- 
lard; 47.  Mr.  Price;  48.  Mr.Trevanlan;  47. 
Mr.  Jane;  50.  Mr.  Edgecombe;  51.  Mr. 
Chicheley;  52.  Mr.  Mallery;  53.  Mr.  Porter; 
54.  Mr.  White,  Secret.  E.  D.;  55.  Mr.  War- 
wick." 


Tlie  following  Speecbesy*  said  to  be  made  It 
the  £arl  of  Sti^ord,  are  taken  from  tUc  Sosh 
mers*  Collection  of  Tracts. 

The  SPEECH  of  Taomas  Wkvtwobtb,  bfc 
Earl  of  Stkaffokd^  and  Deputy  of  Ire- 
land, in  the  Tower,  to  the  Lord^  before  he 
went  ta  Esecotioay  Sommery*  Tracts,  f 
Coll.  vol  S,  p.  4. 

"  Right  honourable,  and  the  rest,  yoa  are  nrw 
come  to  convey  me  to  my  death,  I  am  wining 
to  die,  which  is  a  thing  no  more  tban  all  our 
predecessors  have  done,  and  a  debt  that  onr 
posterity  must  in  their  due  rime  dischar]ge, 
which  since  it  can  be  no  way  avoided,  it  ought 
the  less  to  be  feared ;  for  that  which  is  con>- 
oion  to  all,  ought  not  to  be  intolerable  to  any : 
it  is  the  l.)w  of  nature,  the  tribute  of  tbe  fleshy 
a  remedy  ftum  all  worldly  cares  and  trouble^  ; 
and  to  the  truly  penitent,  a  perfect  path  to 
blessedness.  And  there  is  but  one  deatb, 
though  soeral  «iays  unto  it :  mine  is  not  oi^ 
tural,  lut  enforced  by  the  law  and  justice :  it 
hath  been  said  that  the  laws  vex  only  the 
meaner  sort  of  people,  but  the  mighty  are  ab!a 
to  withstand  them;  it  is  not  so  with  me,  lor  to 
the  law  I  submit  myself,  and  confers  that  I  rk> 
cciie  nothing  but  justice :  for  be  tlut  poliiicty 
intcndeth  good  to  a  common  weal,  may  be 
called  a  just  man,  but  he  that  practisetb  either 
for  hi>  own  profit,  or  any  other  minister  ends,, 
may  be  well  termed  a  delinquent  person ;  nei- 
tlier  is  delay  in  punishment  any  privilege  for 
pardon.  And  moreover,  I  ingenuously  coore>« 
with  Cicero,  Tliat  t)  e  death  of  the  bad  is  tuf 
safety  of  the  uood  that  be  alive. 

**  Let  no  man  tru^t  either  in  tbe  favour  of 
his  prince,  the  friendship  and  consanguinity  of 
hia  peers,  much  less  in  bis  own  wi^^om  and 
knowledge,  of  which  I  ingenuously  confess  I 
have  been  too  confident ;  kings,  as  they  are  men 
before  God,  so  they  ate  Gods  before  men,  and 

•  *'  There  are  two  Speeches,'*  says  Mrs.  Ma- 
caulay,  ♦'  in  Sommers*s  Ctdlc^tioii  of  Tracts 
pretended  to  have  been  composed  by  Straf- 
ford, one  spoken  to  some  Lords  who  attended 
him  in  the  Tower  immediately  before  bis  Exe- 
cution, the  other  intended  to  be  spoken  at  hit 
Death.  They  are  full  of  contrition  for  his  past 
conduct,  and  the  style  so  different  from  the  ac« 
Count  generally  given  of  his  behaviour,  fro« 
his  professions,  from  his  advice  to  bis  family^ 
and  from  hi«  character,  and  the  strong  preju- 
dices he  had  imbibed  in  tbe  latter  part  of  hii 
life,  that  there  is  great  reawu  to  fOfpect  tb«tf 
authenticity.'' 
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I  mliy  i^j  with  a  great  man  once  in  thi»  king- 
dom,'^  Had  I  strived  Co  obey  my  God  aa  faith- 

*  fiiHy,  ^1  ^oagtit  to  honour  my  king  diligently, 

*  I  had  stood  and  not  fkUen.'  Most  happy  and 
ibmniate  is  that  prince,  \irho  is  a^  much  for  his 
justice  feared,  as  for  bis  goodness  beloved  : 
ibr  the  greater  that  princes  are  in  po\Ver  above 
other,  the  more  they  Ought  in  virtue  to  excel 
othtir  ;  aod  such  is  the  royal  sovereign  vihotn  I 
late  served. 

«  For  my  peersy  the  cofreftpondence  that  I 
bad  with  them  during  my  prosperity,  was  to  me 
very  delightful  and  pleasing,  and  here  they  have 
commiserated  my  ruin,  I  have  pleatifolty  found, 
who  (for  the  most  -generous  of  them)  I  may 
boldly  say,  though  they  have  detested  the  fuct, 
yet  they  hikve  pitied  the  person  delincjuent ;  the 
first  in  their  loyalty,  the  last  in  their  charity  : 
ingenuously. coafesstng,  that  never  any  subject, 
or  poer  of  my  rank,  bad  ever  that  help  of  coun- 
sel, that  benefit  of  time,  or  a  more  free  And 
legal  trial  than  I  have  had:  in  the  like  whereof, 
none  of  my  predecessors  hath  had  so  much  fa- 
vour from  bi^  princd,  so  mxtch  sufferance  from 
the  people ;  in  which  I  comprehend  tlte  under- 
standing commons,  not  the  many-headed  mon- 
i^ter,  multitude ;  but  I  have  offended,  am  sen- 
tenced, and  must  now  suffer. 

'^  And  for  my  too  much  confidence  in  my 
•apposed  wisdom  and  knowledge,  therein  have 
been  the  most  deceived  :  for  he  is  wise  to  him- 
self, that  knows  by  others  faults  to  correct  his 
own  offences :  to  be  truly  wise  is  to  be  secre- 
taries to  ourselves ;  for  it  is  mere  folly  to  re- 
veal our  intimate  thoughts  to  strangers  :  %vis- 
dom'  is  the  most  precious  gem  with  w;hich  the 
mind  can  be  adorned,  and  learning  the  most 
famous  thing  for  which  a  man  ought  to  be  es- 
teemed, and  true  wisdom  teacheth  us  to  do  well, 
as  to  speak  well :  in  the  first  I  have  failed,  for 
*"  the  wisdom  of  man  is  foolishness  with  God/ 

**  For  knowledge,  it  is  a  thing  indifferent  both 
to  good  and  evil,  but  the  best  knowledge  is  for 
a  man  to  know  himself;  he  that  doth  so  shall 
esteem  of  himself  but  little,  for  he  considereth 
from  whence  he  came,  and  whereto  he  must 
^o,  he  regardeih  not  the  vain  pleasures  of  this 
ife,  he  exalteth  God,  and  strives  to  live  in  his 
fear;  but  he  that  kuowcthnot  hinoself,  is  wilful 
in  his  own  ways,  unprofitable  in  his  life,  unfor- 
tunate in  his  death,  and  so  am  I.  But  the 
reason  why  I  sought  to  attain  unto  it,  was  this : 
I  have  read  that  he  that  knoweth  not  that 
^hich  he  ought  to  know,  is  a  brute  beast  amongst 
men ;  he  that  knoweth  more  than  he  ought  to 
know,  is  a  man  amongst  heasts  t  but  he  that 
knoweth  all  that  may  be  known,  is  a  God 
amongst  men.  To  this  I  much  aspired^  in  this 
I  much  failed;  '  Vanity  of  vanities;  all  is  but 
•  vanity.' 

**  I  have  heard  tbe  people  clamour  and  cry 
out,  saying,  that  through  my  occasion  tbe  times 
are  bad,  I  Wish  that  when  I  am  dead  they  may 
prove  ^tter :  most  true  it  is,  that  there  is  at 
this  time  a  great  storm  impending  (God  in  his 
faiercy  avert  it.)  And  since  it  is  my  particular 
Utif  like  Juuab,  to  be  cast  into  the  sea,  I  shall 


f: 


think  ihy  life  well   spent,  to  appease  God's 
wrath,  and  satisfy  (he  people's  malice. 

**  O  what  is  eloquence  more  than  air  ? 
fashioned  with  an  articulate  and  distinct  sound, 
when  it  is  a  special  virtue  to  speak  little  and 
well,  and  silence  is  oft  the  best  oratory ;  for 
fools  in  their  dumbness  may  be  accounteff  wise : 
it  hath  power  to  make  a  good  matter  seem  bad, 
and  a  bad  cause  appear  good :  but  mine  was  to 
me  unprofitable,  and  like  Uie  cypress  trees,  whicb 
ate  great  and  tall,  but  altogether  without  fruit. 

"  What  is  honour?  but  the  first  step  to  dis* 
qirietness,  and  power  is  still  waited  on  by  envy, 
neither  hath  it  any  privilege  against  infamy.  It 
is  held  to  be  the  chief  part  of  honour,  for  a 
man  to  join  to  his  office  and  calling)  courtesy  and 
affability,  commiseration  and  pity :  for  thereby 
he  draweth  to  him  with  a  kind  of  compulsion, 
the  hearts  of  the  multitude.  But  tliat  was  the 
least  part  of  my  study,  which  now  makes  me 
call  to  mind,  that  the  greater  the  persons  are 
in  authority,  the  sooner  they  are  catcht  in  any. 
delinquency,  and  their  smallest  crimes  are 
thought  to  be  capital,  the  smallest  spot  seems 
great  in  the  finest  linnen,  and  the  least  flaw  it 
soonest  found  in  the  richest  diamond.  But 
high  and  noble  spirits  finding  themselves 
wounded,  grieve  not  so  much  at  their  own  paia 
and  perplexity,  as  at  the  derision  and  scons  of 
their  enemy:  but  for  mine  own  part,  tliough  I 
might  have  many  in  my  life,  I  hope  to  find  none 
in  my  death. 

"  Amongst  other  things  which  pollute  and 
contaminate  the  minds  of  great  spirits,  there  is 
none  more  heinous  than  ambition,  which  is  sel^, 
dora  unaccompanied  with  avarice  :  such  to 
possess  their  ends,  care  not  to  violate  the  laws 
of  religion,  and  reason,  and  to  break  the  bonds 
of  modesty  and  equity,  with  the  nearest  tyes  of 
consanguinity,  and  amity;  of  which  aS  I  have 
been  guilty,  so  I  crave  at  God's  hands  forgive- 
ness. It  is  a  maxim  in  philosophy,  that  aro« 
bitious  men  can  be  never  goocf  counsellors  to 
princes;  the  desire  of  having  more  is  common 
to  great  lords,  and  a  desire  of  rule  a  great  cause 
of  their  niin. 

"  My  lords,  I  am  now  the  hopeless  precedent, 
may  I  be  to  you  ail  an  happy  example :  for 
ambition  devoureth  gold,  and  drinketb  blood, 
and  climbeth  so  high  by  other  mens  heads,  that 
at  the  length  in  the  fall  it  breaketh  its  own 
neck  :  therefore  it  is  better  to  live  in  humble 
content,  than  in  high  care  and  trouble :  for 
more  precious  is  want  with  honesty,  than  wealth 
with  infamy :  for  what  are  we  but  mere  vapours, 
which  in  a  serene  element  ascend  hi^h,  and 
upon  an  instant,  like  smoke,  vlinish  into  no- 
thing :  or  like  ships  without  pilots,  tost  up  and 
down  upon  the  seas  by  contrary  winds  and 
tempests.  But  the  good  husbandman  thinks 
better  of  those  ears  of  corn,  which  bow  down, 
and  grow  crooked,  than  those  which  are  straight 
and  upright,  because  he  is  Ik^sured  to  find  more 
store  of  grain  in^the  one  than  in  the  other. 
This  all  men  know,  yet  of  this,  how  few  make 
use :  the  defect  whereof  must  be  now  my  paio « 
may  my  suffering  prgvs  to  others  profiu 
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<<  For  whftt  hath  now  tlie  favour  of  my 
prince,  the  familiarity  with  oiy  peer**,  the  volu- 
bibty  of  a  tongue,  the  strength  of  my  memory, 
my  learning,  or  kniiwltclgp,  my  h>muure,  ur 
othccs,  my  power,  and  potency,  u^y  riches,  and 


tain  my  body,  when  my  high  mind  conk!  &  :  'jt 
conlined   within  the  spacious  compass  ol*  tr 
kingdoms  ?  Bat  my  hour  draweth   on,   ac;3  l 
cuncludi*  with  tike  P&almist,  not  aimiog  at  a.:  v 
one  man  in  particular,  t'Ut  speaking  ^or  all  ^ 


treasure,  (all  these  tht-  speiial  gifts,  hoth  of  general:  *  llow  long  will  ye  Judges  be  c.r- 
nature,  Hnd  fortune)  what  have  ail  these  pro-  !  '  nipted?  how  lon^  will  you  cea^e  to  ^vcr  i:  t 
fitted  ine  ?  Bies-ings  I  acknowledge,  though  by  'judgment  ?  &c.  Bles<ed  is  ttie  roan  tiiax  n-  i 
God  bestowed  upon  man,  ytt  not  all  of  them  !  *  not  «talk   in  the   conucU  of  the    wicked,  r; 


together  up4 in  many:  yet  by  the  divine  pro\i 
dence,  thf-  most  of  them  met  in  me  :  of  which 
bad  1  made  happy  U«e  I  miglit  still  have  floa- 
rished,  who  now  am  forced  immaturtly  to  fall. 

<*  I  now  could  wLsh  (but  tluit  utinam  is  too 
late)  that  God  with  ii is  outward  goodness  to- 
wards me  had  to  commixed  his  inward  grace, 
that  I  had  chased  the  medium  path,  neither  in- 
cliniiis  to  the  ri^ht  h^nd,  nor  deviating  to  the 
left ;  but  like  Icarus  with  my  waxen  wings, 
fearing  b;  too  low  a  flight  to  moisten  them  with 
the  waves :  I  soared  too  high,  and  too  near  the 
son,  by  which  they  being  melted,  I  aiming  at 
the  highest,  am  {irecipitated  to  the  lowest :  and 
am  made  a  wretched  prey  to  the  waters:  but  I 
who  before  built  my  hnuse  upon  the  sand,  bare 
now  settled  my  hopes  upon  the  rock  my  Sa- 
viour :  by  whose  only  merits  my  soletrubt  is,  that 
whatsoever  becomes  of  my  body,  yet  in  this 
bosom  my  soul  may  be  sanctuaried. 

"  Nimrod  would  have  built  a  tower  to  reach 
op  to  Heaven,  and  called  it  Babel ;  but  God 
turned  it  to  the  confusion  of  languages,  and 
dissipation  of  the  people.  Pharaoh  kept  the 
children  of  Israel  in  bondai^e,  and  afler  having 
/reed  them,  in  his  great  pride  would  have  made 
them  his  prey ;  but  God  pave  them  a  dry  and 
miraculous  passage,  and  Pharaoh  and  his  host 
a  watry  sepulchre.  Betshazzar  feasted  his 
princes  and  prostitutes,  who  drunk  healths  in 
the  vessels  taken  from  the  Temple,  but  the 
hand  of  God  writ  upon  ihe  wall,  Mene.  Tekel. 
Phoras,  and  that  ni^ht  before  moniing  was  both 
his  kinudom  and  life  taken  from  him :  thus  God 
lets  men  go  on  a  great  while  in  their  own  de- 


'  stand  in  the  way  of  sinners,  nor  sit  in  the  k*: 

*  of  the  sroriiful,  therefore  they  shall  not  «--  • 
'in  the  Judgment,  nor  sinners  io  the  assess:,  t 

*  of  the  righteous,  &€.*" 

The  SPEECH  of  Thomas  Earl  of  Strafford,  r- 

tei»ded  to  be  spoken  on  the  Scafibid  the  c.  .- 

be  was  beheaded;  (May  12,1641)bmtc  : 

interrupted,  he  ddivered  it  to  \us  htmi-fr, 

Sir  George  Wentworth,  from  whose  orir>a& 

Copy,  under  the  Earl's  own  hand,  thi:  .-« 

word    for   word  transGribed.       £SoauDe:«' 

Tracts  1  Coll.  vol.  4.  p.  449.] 

**  People  of  my  native  country  (I  wi^  nt 

own  or  your  chanty,  had  made  me  fit  to  a. 

you  friends); 

''It  should  appear  by  your  coacouneKrl 
gazing  aspects,  that  I  am  now  the  only  pr  *2  j- 
OU9  meteor,  towards  which  you  direct  ^  r 
wondering  eyes.  Meteors  are  the  itt\-^..  r 
antecedents  of  tragical  events,  and  do  corns' :. ; 
level  their  mal^olent  operation  upon  some  rt- 
markable  person.  At  this  present  time,  I  33 
become  my  own  prodigy,  and  the  crossed  hi£c- 
ence  will  appear  m  my  (too  sudden)  exscuLKn: 
And  this  fear  is  only  left  me.  The  cx>oseqQe8ce 
will  produce  a  greater  effusion  than  mioe.  I 
would  to  God,  my  blood  would  cure  yoar  ^ad 
hearts  of  all  their  grievances  (though  ererv  A^'.-p 
thereof  were  a  soul  on  which  a  life  depended;  I 
should  render  it  with  as  much  alacrity  as  su!Le 
(nay,  the  most)  of  you  have  come  to  tiiampbis 
my  fatal  extirpation. 

"  In  regard  I  have  been  of  you  (my  native 
country,  whose  wisdom  and  justice,  in  respect  of 


▼ices,  hut  in  the  end  ii  proves  their  own  ruin  1  the  generality  of  it,  is  no  way  que^tionablejvottd 


and  destruction,  never  suffering  them  to  etfect 
their  desired  purposes :  therefore  let  none  pre- 
sume upon  his  power,  glory  in  his  greatness,  or 
be  too  confident  in  his  riches:  the>e  things 
were  written  for  our  instruction,  of  which  the 
living  may  make  use,  the  dying  cannot ;  but 
wit  and  unfruitful  wisdom  are  uie  next  neigh- 
bours tr»  folly. 

"  There  can  be  no  greater  vanity  in  the  world, 
than  to  esteem  the  world,  whicii  reisardeth  no 
man  ;  and  to  make  slight  account  of  God,  whr> 
greatly  respecteth  all  men  ;  and  th(  re  ran  lie 


to  this  untimely  end,  1  have  not  one  ^jlUhle  o 
say  in  justification  of  myself,  or  those  action-^  fjr 
which  I  suffer ;  only,  in  excuse  of  both,  give  use 
leave  to  say,  my  too  much  zeal  to  do  my  ma^ur 
service,  made  me  abuse  his  regal  authont); 
and  howsoever  I  have  been  one  most  miur> 
tunate,  yet,  at  all  time<i,  a  favourite  in  the  prv 
secution,  of  my  pUres  and  offices  ;  and  yet  >» 
I  shall  answer  before  the  dreadful  tribuual, 
wf>ereunrn  your  ju!>t  anger  hath  before  namre 
doomed  me)  niy  intent**  were  fairer  than  n?f 
actions :  But  God  knows,  the  over-greatne^  oi 


L 


no  greater  folly  in  man,  than  by  much  travail  to  !  my  spirits  severity,  my  totemment,  the  witch- 
increase  his  Koods,  and  pamper  his  body,  and  i  cr4ft  of  authority,  and  fftittery  of  multitudes  O 
in  the  interim  with  rain  delights  and  pleasures,  I  sharpen  it,  are  hut  ill  interpreters  of  my  ioien- 
to  lose  his  soul.  It  ts  a  great  folly  in  any  man  ,  ti<»ns;  which  that  you  may  believe,  I  have  do 
to  attempt  a  bad  beginning,  in  hope  ut  good  ari^umeni,  hut  i  uprf testation,  which  hath  but 
ending ;  and  to  make  that  proper  to  one,  »  hich  this  cirruiu»tance  to  confirm  it.  That  it  proceeds 
was  bef  ire  common  to  all,  is  mere  indiscretion,    from  a  dying  man. 

and  the  begioninii  of  discord,  which  I  positively  '      '*  If  I  should  tiike  upon  me  to  make  a  rela- 

urish  may  e^d  in  this  niy  puidshmenr.  i  tion  of  all  the  particulars  of  my  arraignment  and 

<'  O  how  small  a  proportion  of  earth  will  oon-    attainder,  it  would  but  too  much  prorogue  your 
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longing  expectation  uf  my  shameful  death : 
Besides,  it  ^nuld  beoeedlebs,  in  respect  I  should 
but  say  over  again  what  I  said  before  the  par- 
liament, (nud  perhaps  be  as  little  believed) 
though  the  terms  on  which  I  then  answered,  be 
far  ditlierenc  from  my  attestation  now,  (that 
being  before  my  condemnation,*  and  tliis  after 
it.)  Besides  there  were  multitudes  to  catch  it, 
as  fast  as  I  uttered  it,  (and  doubtless  you  shall 
have  it  upon  every  stall-book  post)  for  I  have 
been,  and  whilst  f  breathe  am,  the  pestilence 
which  rages  through  yuur  minds,  your  estates, 
and  trades :  aud  you  will  be  ready  to  read  the 
bitls  of  your  own  losses,  though  the  disease  that 
brought  the  destruction  be  removed. 

<*  Having  nothing  in  this  world  but  a  little 
breath,  which  within  a  few  minutes  is  to  be  ex- 
pired, 1  should  not  use  it  to  this  purpose,  but 
that  custom  upon  these  directions  prescribes 
uiy  warrant  for  it:  And  further,  that  I  might 
be  an  example  to  great  persons,  that  they  may 
know,  the  favour  of  a  great  king  is  not  equiva- 
lent to  the  breath  of  nations  ;  and  that  it  is  a 
thousand  times  better  and  more  noble  for  a 
lion  to  play  witli  a  glove,  than  tear  it :  nor  is 
it  proper  for  a  dove  to  soar  with  eagle's  wings ; 
and  the  rather,  because  the  necessity  of  the 
times  requires  that  I  should  die,  only  for  ex- 
ample. 

**  He  that  gave  conscience  to  you  all,  (that  are 
willing  to  accept  it)  iny  royal  master,  did  in  his 
own  conscience  once  declare  me  guiltless  of 
these  facts,  for  which  this  death  is  cume  upon 
roe :  But  Heaven  that  hath  made  your  grneral 
clamours  the  organ  of  my  destiny,  thought  me 
not  worthy  to  enjoy  this  life  I  have  abused ; 
and  from  your  voicts,  as  from  the  lips  of  ora- 
cles, 1  have  received  my  woful  doom,  wherein 
uiy  charity  (at  this  hour)  cannot,  nor  will  ac- 
cuse yuuof  the  least  injustice :  but  still  I  trench 
upon  your  patience,  s^nd  linger  in  the  thing  you 
came  to  look  for,  my  death. 

"  A  liitle,  little  more,  and  I  have  done.  For 
testimony  of  my  faith  ond  religion,  be  pleased 
to  undcr»taiid,  that  I  have  professed  and  do 
(now)  die  in  the  true  Protestant  religion,  not  in 
any  points  deviating  in  my  belief  from  the 
fundamental  grounds  of  the  true  Protestant  reli* 
gion,  professed,  practiced,  mainiained,  and  au- 
thorized by  the  church  of  Kng'and.  I  would 
say  more  of  this,  but  that  1  desire  my  private 
ejaculations  may  be  my  lubt  meditfttions,  '>niy, 
becaXi^e  i  know  there'  is  not  any  on<'  of  you,  at 
odds  with  my  soul  or  person  (though  with  my 
facts  and  vices)  I  cannot  doubt,  hut  your  humani- 
ty and  charitable  iuclinati«ia<)  will  atlord  me  your  i 
det(  ut  ^>ray'  rs,  for  my  Saviour's  !»»vpet  mercy. 
Good  people  pray  for  me,  pray  for  me,  even 
for  my  eiernul Saviour's  sake .  into  who^e  bo>om 
I  render  my  woful  and  atllictt'd  soul:  Sv«eet 
Jesu>,  my  Redeemer,  (the  Redeemer  even  of 
xne,  a  woful  and  dejected  sinner)  receive  into 
thy  arms  my  spirit." 

The  Account  given  hy  May,  (of  whose  work 
Warburton  very  justly  thus  writes  to  Ilurd: 
<^  It  is  an  extraordinary  performance,  little 


known,  written  with  great  temper,  good  sense, 
and  spirit,  has  the  qualities  of  a  regular  com- 
position, which  neither  Ludlow  nor  Whitlock 
nave:  It  is  written  with  much  judgment,  pe- 
netration, manliness,  and  spirit,  and  with  a 
candour  that  will  greatly  increase  your  esteem, 
when  you  know  he  wrote  by  order  of  his  mas- 
ters the  Parliament ;"  Letters,  June  30,  1753, 
August  16th,  1753:)  of  the  Proceedings  against 
Lord  Strafford,  and  of  some  circumstances  con- 
nected with  those  Proceedings,  are  highly  in-> 
teresting.  See  May's  "  History  of  the  Parlia« 
liament,"  b.  1.  p.  87  to  99.— -For  the  Pro- 
ceedings on  the  alleged  Plot,  for  the  Escape  of 
the  Earl  of  Strafford,  the  Seduction  ot  the 
Army,  and  bringing  in  the  French,  see  the 
Historians,  and  6  liushw.  also  2  Cobb.  Pari. 
Hist.  The  following  Evidence  is  the  chief  of 
what  relates  to  Straftbrd's  Escape : 

The  House  of  Commons  having  been  alarmed 
with  the  apprehensions  of  some  Plots  or  De- 
signs on  foc»t,  and  having  appointed  a  Com- 
mittee to  inquire  into'the  same,  they  on  the 
5th  of  May  made  their  Report  to  the  house. 
That  this  Plot  consisteth  of  three  Heads :  the 
first  was,  the  Design  upon  the  Tower.  The 
second.  To  engage  the  Army.  The  third,  To 
bring  in  foreign  forces.,  For  the  Tower,  it  ap- 
peared to  be  thus:  captain  Biilingsly  being  ex- 
amined upon  oath,  confessed,  That  he  was  ac- 
quainted with  sir  John  Suckling:  That  the  said 
sir  John  lately  offered  him  employment  in  one 
of  the  king's  ships  then  at  Portsmouth  ;  after- 
wards, employment  for  Portugal :  that  this  De- 
ponent having  notice  to  meet  at  the  privy  lodg- 
mgs  at  White-hall,  did  there  receive  orders  to 
get  100  men  to  serve  in  tiie  Tower  under  him ; 
and  if  he  did  fail,  he  should  answer  it  with  his 
life..  And  afterwards  meeting  viitli  sir  J»hn 
Suckling,  and  acquainting  him  therewith,  he 
told  him  he  would  furnish  him  with  the  said 
number.  Sir  William  Beifo  e,  Lieut*  nant  of 
the  Tower,  being  examined,  said.  That  ho  had 
command  to  receive  capt.  Biilingsly,  with  100 
men,  into- the  Tower,  who  should  be  under  his 
command :  That  the  Earl  of  Strafford  at  that 
time,  expos' uUiting  with  him  ab«;ut  his  Escape, 
told  liint.  He  would  attempt  nothing  in  that 
kind  without  his  privity;  and  that  he  should 
have  the  king's  Warrant  for  his  indemnity; 
and  that  the  Warrant  hhould  be  to  command 
hiin  to  remove  the  Enri  of  SiraBbrd,  from  the 
Tower  to  s«»me  other  Cast le;  and  he  would 
then  take  his  opportunity  to  escape :  That  the 
Lieutenant  ofttie  Tower  not  giving  any  com- 
plying Answtrr  thereunto,  the  said  EaH  sent 
iigain  to  intreat  him  to  come  to  him,  and  would 
have  persundtd  him  to  let  him  make  an  escape; 
saying,  *  Without  your  concurrence  it  cannot 

*  be  done ;  and  it  you  will  rons<-nt  thereunto,  I 

*  will  make  you  present  payment  of  S2,000/. ; 

*  besides,  y^iu  shall  have  n  good   marriage  for 

*  your  son.*  To  which  the  Lieutenant  of  the 
Tower  replied.  *  He  was  so  far  from  concurring 

<  therein,  timt  he  was  n«>t  to  be  fartiier  moved  in 

<  such  a  thing.'  Thu^  mui  h  the  Lieutenant  of 
the  Tower  dWivered  upon  his  Oath. 
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As  for  the  Designs  from  beyond  the  Seas,  the 
Committee  did  make  Report  to  the  bouse, 
That  it  was  cleared  unto  them,  That  the  go- 
vernor of  Calais  bad  examined  some  Enfltsb- 
ineii»  whether  the  earl  of  Strafford's  heaa  was 
cut  off ;  and  this  was  in  point  of  time,  the  1st 
of  May,  according  to  the  English  stile;  and 
•ir  Philip  Cartwright,  governor  of  Guernsey, 
wrote  Letters  also,  which  came  in  great  liaste, 
Thttt  he  understood  the  French  had  a  design 
upon  that  island,  or  some  part  of  £jigUnd.  It 
also  appeared  to  the  Committee,  by  divers  of 
the  Letters,  wh<cii  were  opened  coming  from 
bevond  sea,  that  they  expected  the  eui  of 
Strafford  there.     It  also  appeared  by  the  exa- 


•  "  Mr.  Taylor,  burgess  for  Windsor,  was 
lirought  upon  )iis  ]sjkee%  in  the  House  of  Com- 
moasy  for  speaking  (be  Ibllowing  Wordi^  in  di»- 


mioatioD  of  Mrs.  Nutt,  That  the  Ea/l  of  Stn^- 
iord*s  escape  was  projected.* 

paragement  of  the  whole  house,  about  the  Karl 
of  Strafford's  death,  viz.  *  They  had  comniicted 

*  murder  with  the  sword  of  justice;  and  that 
^  be  would  not  for  a  world  have  so  much  blood 
'  lie  on  bis  conscience,  as  did  on  theirs  for  that 

*  sentence  :*  wliich  Words  being  proved  again&t 
hiiQ  by  the  mayor  of  Windsor  (to  whom  he  spoke 
it)  and  soine  others^  he  was  expelled  the  house, 
and  voted  incapable  of  ever  being  a  Parliameai- 
man;  committed  to  the  Tower  during  plea- 
sore  ;  to  be  carried  down  to  Windsor,  there  ta 
make  recantation  for  those  Words,  and  to  rt- 
turn  back  to  do  the  same'  at  tbe  bar;  and  it 
was  ordered  that  a  writ  ^uld  presently  istoa 
out  for  a  new  electioa  in  his  nM9.''  9  C^bbt 
ParlUiat.9U« 
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